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For various reasons, crime and criminal justice have always been in the focus 
of attention of both the general public and the media. Over time, the 
uncontrolled dissemination of information and media coverage of criminal 

cases have raised concerns about the rights of suspects and accused persons and 
in particular the presumption of their innocence and their right to fair trial. These 
concerns became even more valid with the rapid evolution of information 
technologies, which brought the access to information to a whole new level. The 
internet, social networks and video sharing platforms have made it possible for 
information to spread extremely quickly and easily reach a huge audience. Moreover, 
unlike before, today information is easily accessible for a very long time and news 
dating back more than ten years can be found with just a few clicks.

Meanwhile, the evolution of fundamental rights led to the recognition of the 
presumption of innocence as one of the main principles of criminal justice and a key 
guarantee of the right to fair trial of all persons suspected or accused of committing 
a crime. The presumption of innocence, generally understood as the right to be 
presumed innocent until proved guilty according to law, has been proclaimed by 
many national constitutions and international legal instruments. Its interpretation, 
however, has changed over time. Initially understood as a simple principle placing 
the burden of proof in criminal cases on the prosecution and prohibiting the 
conviction of defendants whose guilt has not been proved beyond reasonable doubt, 
the presumption of innocence gradually evolved, expanding its scope to issues such 
as forced self-incrimination, references to guilt in public statements of authorities, 
dissemination of information on criminal proceedings, provision or divulgence of 
information to the media, presentation of suspects and accused persons in court or 
in public, etc.

The presumption of innocence, however, is not the only fundamental right that has 
developed in recent years. The freedom of expression and the right to information, 
the freedom and pluralism of the media, and the right to privacy have all evolved as 
a consequence of the rapid technological development and the constant emergence 
of new means of communication.

foreword
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Last but not least, newly emerging risks such as terrorism and violent extremism, 
virus outbreaks and pandemics, and large migration flows, have re-opened the 
debate about the balance between security and fundamental rights. The search for 
such a balance is best illustrated by the Directive on the presumption of innocence 
(Directive (EU) 2016/343), which, in its Recital (18), defines two reasons that justify 
the public dissemination of information on criminal proceedings: reasons relating 
to the criminal investigation, such as when video material is released and the public 
is asked to help in identifying the alleged perpetrator of the criminal offence, or 
reasons relating to the public interest, such as when, for safety reasons, information 
is provided to the inhabitants of an area affected by an alleged environmental crime 
or when the prosecution or another competent authority provides objective 
information on the state of criminal proceedings in order to prevent a public order 
disturbance.

In this complex situation, a major role is played by the media themselves. Driven by 
the desire to reach (and keep) larger audience and pressured by the competition of 
new communication channels such as social networks and video sharing platforms, 
the media are often tempted to ignore the fundamental rights of suspects and 
accused persons and publish information that would affect the presumption of their 
innocence. At the same time, in many countries, media laws do not address in detail 
the coverage of criminal cases, leaving the media to define the rules themselves 
through self-regulation instruments like ethics guidelines or codes of conduct.

In such an environment, suspects and accused persons are exposed to an increased 
risk of having their presumption of innocence violated either by unlawful disclosure 
of information by the public authorities or by inappropriate coverage of their cases 
by the media. If this risk materialises, the consequences for the affected person 
could be particularly harmful. Although their professional integrity should generally 
prevent them from making biased decisions, criminal justice practitioners are not 
immune against public opinion and public pressure. In world history, there are 
examples of cases provoking fierce public reactions at the time of their hearing that 
are still overshadowed by doubts about the fairness of their outcome. The potential 
impact of a violation of the presumption of innocence, however, is not limited to 
those directly involved in the proceedings. Inappropriate disclosure of information 
can affect the accused person’s life in many ways, as evidenced by the case law of 
the European Court of Human Rights and the decisions of some national courts. 
Loss of job, isolation from the community and family, and damaged reputation in 
society, are just some of the negative consequences, for which former defendants 
have claimed and obtained compensations. In some cases, these consequences 
extend to a broader circle of persons, affecting not only the accused person but also 
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their family members, children or persons with whom they are or have been 
otherwise connected.

The present report aims to look at the various manifestations of the presumption of 
innocence in the context of media coverage of criminal cases. It represents a 
collection of papers by different authors, each highlighting a particular aspect of 
the topic: from the international legal framework and the case law of the European 
Court of Human Rights to the disclosure of information in cases of terrorism, cases 
against politicians and other high-profile cases. By shedding light on different 
problems related to the implementation of the presumption of innocence, the 
report intends to draw the attention of policy makers, criminal justice practitioners 
and the media on the importance of safeguarding the rights of suspects and 
accused persons in criminal proceedings as a key prerequisite for fair trial.
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Introduction

The media has successfully made it as the fourth branch of government in 
many democracies around the world. Its legitimacy is guaranteed in many 
national constitutions consequently making it a very relevant sector of 

society.1 One of the duties of the media as society’s watchdog has made the media 
very powerful and allows journalists to set the tone for what social discourses are 
deemed salient or otherwise. For majority of people, the media is their main source 
of information and their analysis of issues is largely influenced by what the media 
portrays as news, documentaries and other broadcast contents.2 A lot of good has 
been contributed by the media to the development of democracy and civilisation. 
These include promotion of free speech and other human rights, which hitherto 
were not prioritised by governments, and also holding governments accountable for 
their actions. All these roles played by the media are sanctioned by law.

1 Luberda, R. (2014), The fourth branch of the government: evaluating the media’s role in overseeing the 
independent judiciary, in: Notre Dame Journal of Law, Ethics & Public Policy, Volume 22, Issue 2, January 2014.

2  Bakhshay, S. and Haney, C. (2018), The media’s impact on the right to a fair trial: A content analysis of pretrial 
publicity in capital cases, in: Psychology, Public Policy and Law, Volume 24, Issue 3.

DISCLOSURE OF INFORMATION AND MEDIA 
COVERAGE OF CRIMINAL PROCEEDINGS

https://scholarship.law.nd.edu/ndjlepp/vol22/iss2/11/
https://scholarship.law.nd.edu/ndjlepp/vol22/iss2/11/
https://www.researchgate.net/publication/326876349_The_media's_impact_on_the_right_to_a_fair_trial_A_content_analysis_of_pretrial_publicity_in_capital_cases
https://www.researchgate.net/publication/326876349_The_media's_impact_on_the_right_to_a_fair_trial_A_content_analysis_of_pretrial_publicity_in_capital_cases
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Included in the scope of duties the media undertakes in promoting human rights 
and good governance is putting the spotlight on the justice system and the issues 
that engulf its operation for public and institutional attention. Interactions between 
the media and the justice system is depicted in several capacities and this is most 
evident during interactions with justice authorities at trials and conferences when 
justice procedures are practiced and elaborated on respectively. The justice system, 
which is considered complex and less user-friendly by people who frequent the 
court less, has been made more transparent because of constant media coverage of 
happenings and analysis of court processes and cases on trial. Although this media 
intervention seems to bridge the gap between the once obscure justice system and 
society’s understanding of judicial processes, it exposes parties involved in such 
judicial processes to unnecessary public attention and scrutiny. This is typical of 
high-profile criminal trials where suspects or accused persons are put under media 
spotlights and discussed in a manner imputing guilt. Presumption of innocence, an 
entitlement embedded in the right to fair trial and which has been developed into a 
basic legal principle in many justice systems, is blatantly undermined by the media 
in their reportages. This concept upholds the innocence of accused persons until 
proven guilty by a court of competent jurisdiction after a plea of guilty is recorded 
or a full-blown trial has been conducted. Just as the independence of the media, this 
principle is also constitutionally protected in many jurisdictions, consequently is 
equally important and must be acknowledged as important, protected and 
enhanced.

General overvIew of crImInal proceedInGs

Criminal trials must follow established legal procedures for the purposes of 
affording accused persons fair trials as well as facilitating an efficient criminal 
justice system. Police officers, prosecutors, defendants and defence attorneys and 
judges (and in some cases jury) are the principal actors involved in criminal trials. 

Presumption of innocence, an entitlement 
embedded in the right to fair trial and which 
has been developed into a basic legal 
principle in many justice systems, is blatantly 
undermined by the media in their reportages.
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Depending on the jurisdiction, one of the first steps in criminal proceedings is 
investigating a complaint and arresting suspects in connection with complaints by 
the police. During arrest, suspects must be advised of their rights and legal 
entitlements (referred to as the Miranda Rights in some jurisdictions) and thereafter 
sent to the nearest police station for further interrogation and/or detention. The 
police conduct the necessary investigations into complaints and in the process 
seize materials, record procedures and forwards all evidence, incriminatory or 
exculpatory, to prosecutors.

The office of the prosecutor determines whether the facts and evidence gathered 
during investigations are enough to form a prima facie case against the suspect and 
if this is established, the suspect is indicted and arraigned before court. Prosecutors 
can equally refuse to formally charge a suspect if the facts and evidence gathered 
do not support any offence or prosecuting the suspect will not serve the interest of 
justice. 

The next stage is the pre-trial proceeding which includes arraignments sometimes 
referred to as initial appearance and also preliminary hearings. At arraignments, 
accused persons are informed of the charges against them and their rights in the 
course of the trial by a judge. It is during this stage of trial that accused persons 
plead their guilt or innocence. If the accused person pleads not guilty at an 
arraignment, the duty of disclosure by prosecution begins. As a right, an accused 
person is entitled to be furnished with witness statements, documents and all other 
materials, which are gathered and or seized by the prosecution team during 
investigation. Materials disclosed must include ones relevant to the trial, unused 
materials (one prosecution does not intend to rely on) as well as evidence likely to 
undermine the case of the prosecution team. This is to enable accused persons 
build robust defences in response to charges proffered against them. Prosecution 
teams can also reach plea agreements (bargains) with accused persons where 
accused persons plead guilty in exchange for being charged with lesser offences or 
a lighter sanction. During preliminary hearings, prosecutors are required to 
produce evidence showing a probable cause against accused persons.

Before trial and depending on the criminal charge, a jury (which decide on questions 
of fact) is empanelled to assist a trial judge to decide on the guilt or otherwise of 
accused persons.  During the trial, both prosecution and defence teams present 
their cases to court by leading evidence to substantiate their cases. In adversarial 
legal systems, parties dominate the trial and judges act as impartial referees to 
adjudicate on issues, whereas in inquisitorial legal systems (usually practiced in civil 
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legal systems) judges play active roles in probing and eliciting facts from parties. In 
trials without jury, trial judges proceed to give verdicts after parties adduce 
evidence, whilst in trials with jury, judges sum up the evidence adduced and directs 
the jury to return a verdict. Either way, a conviction or acquittal is rendered and the 
accused person, if found guilty, is punished by the judge in accordance with legal 
rules set in place. After sentencing, accused persons who now become convicts 
reserve the right to appeal against the conviction or sentence in a court above the 
trial court.3

confIdentIalIty and publIcIty of crImInal proceedInGs

A major way to guarantee justice is fairly administered in the criminal justice system 
is by creating access to realisation of the right to fair trial. Manifestations of this 

3 For more information on the stages of criminal trials see the criminal law section of the web portal Justia.
com.

It has been reported that in 2017 alone, over 
900 criminal cases in England and Wales 
collapsed because of failure of prosecutors or 
police to disclose evidence to accused persons.

https://www.justia.com/criminal/docs/stages-of-a-criminal-case/
https://www.justia.com/criminal/docs/stages-of-a-criminal-case/
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include ensuring all evidence gathered in a case, either with incriminatory or 
exculpatory value, are disclosed to accused persons. This sentiment is not just a 
mere moral duty expected of prosecution teams but has legal basis in legislations in 
different countries. Failure by prosecution to fulfil this legal duty brings into 
question the uprightness of the legal system as well as deprives accused person of 
their right to open and fair trial. Accused persons have the right to know the 
evidence prosecution has gathered against them and prosecution must not suppress 
materials relevant in the determination of charges against accused persons. One of 
biggest factors leading to unsafe convictions in criminal trials in the United 
Kingdom has been attributed by the Criminal Case Review Commission to failure by 
prosecution to disclose evidence/information to the defence.4 It has been reported 
that in 2017 alone, over 900 criminal cases in England and Wales collapsed because 
of failure of prosecutors or police to disclose evidence to accused persons. This 
figure represented a 70 % increase in the number of dropped criminal cases over a 
two-year period.5 The breach of disclosure duties has led to miscarriage of justice 
manifesting in wrongful convictions or harsh sentencing.6 

Disclosure processes vary across jurisdictions although it has the principal objective 
of making all information available and accessible to defendants in criminal trials. 
This duty on prosecution is captured in the entitlement accused persons have as a 
right to fair trial. The legal text for disclosure was first expressed as a duty at 
Common Law owed by prosecution to “disclose any material that is not known to 
the accused but which may be relevant to sentence, such as information which 
might assist the accused in placing his role in the correct context with regards to 
other offenders”.7 This duty was subsequently expanded on and captured in national 
constitutions, domestic legislations as well as international and regional instruments 
under the broader umbrella of right to fair trial. By legislations, it is enshrined in 
evidence acts and criminal procedure codes and for international instruments, the 
legal text in Article 14 of the International Covenant on Civil and Political Rights,8 
Article 6 of the European Convention on Human Rights,9 Article 7 of the African 
Charter on Human and People’s Rights,10 Article 8 of the American Convention on 

4 For more information see the annual reports and accounts of the Criminal Cases Review Commission.
5 Cowling, P. (2018), Hundreds of cases dropped over evidence disclosure failings, BBC, 24 January 2018. 
6 UK House of Commons, Justice Committee (2018), Disclosure of evidence in criminal cases (Eleventh Report 

of Session 2017-19), London, House of Commons.
7 Ormerod, D.C., Perry, D. and Murphy, P. (2017), Blackstone’s Criminal Practice 2018: Rules and Guidelines, 

Oxford, Oxford University Press.
8 United Nations, International covenant on civil and political rights, 23 March 1976.
9 Council of Europe, Convention for the protection of human rights and fundamental freedoms, 4 September 1950.
10 Organization of African Unity, African charter on human and peoples’ rights, 27 June 1981.

http://ccrc.gov.uk/publications/corporate-publications/
https://www.bbc.com/news/uk-42795058
https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/859/859.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/859/859.pdf
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://au.int/sites/default/files/treaties/36390-treaty-0011_-_african_charter_on_human_and_peoples_rights_e.pdf
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Human Rights,11 Article 7 of Directive 2012/13/EU12 and Article 61(3) of the Rome 
Statute of International Criminal Court (The Rome Statute).13

According to Article 14(3)(b) of the International Covenant on Civil and Political 
Rights, any person charged with a criminal offence is entitled in full equality “to have 
adequate time and facilities for the preparation of his defence and to communicate 
with counsel of his own choosing”. This right is referred to in general comment no. 32 
of the International Covenant on Civil and Political Rights (which replaced no. 13) as 
“an important element of the guarantee of a fair trial and an application of the 
principle of equality of arms”. Article 6(3)(b) of the European Convention on Human 
Rights also speaks about accused persons having “adequate time and facilities for the 
preparation of his defence”. Article 8(2)(c) of the American Convention on Human 
Rights also provides that an accused person is entitled, for the determination of his 
case, to “adequate time and means for the preparation of his defense”. All of these 
laws do not have explicit text calling for accused persons to have at their disposal all 
documents prosecution intends to rely on as evidence during trial. In general 
comment no. 32, adequate time is determined on the circumstance of every case and 
adequate facilities “must include access to documents and other evidence; this access 
must include all materials that the prosecution plans to offer in court against the 

11 Organization of American States, American Convention on Human Rights, 22 November 1969.
12 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to 

information in criminal proceedings, OJ 2012 L 142.
13 United Nations, Rome Statute of the International Criminal Court, 17 July 1998.

https://www.cidh.oas.org/basicos/english/basic3.american convention.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
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accused or that are exculpatory”. In Article 7(3) of the African Charter on Human and 
Peoples’ Rights, accused persons are guaranteed “the right to defence, including the 
right to be defended by counsel of his choice”. Although this instrument also does not 
mention specifically the right of accused persons to be furnished with all relevant 
materials for effective preparation of their defence, defence attorneys can only 
prepare adequately to defend accused persons if they are given adequate time and are 
also wholly furnished or given access to evidence gathered in the case. Thus, we can 
equally impute in this article the meaning of adequate facilities which embodies the 
right of accused persons to have all necessary information on their cases since that 
constitutes necessary tools needed to construct a formidable defence. Article 7(1) and 
(2) of the Directive 2012/13/EU provides accused persons with the right to not only 
gain access to materials to effectively defend charges against them, but also 
encourages member states of the EU to ensure such persons get access to information 
which will help them challenge earnestly their arrest or detention at any stage of the 
trial. The explanatory memorandum accompanying the proposal for this instrument14 
attributes the derivative source of this right from the right to adequate time and 
facilities in the European Convention on Human Rights. Article 61(3)(a) and (b) of the 
Rome Statute however seem to mirror a permissive directive to prosecution in terms 
of furnishing accused persons with evidence essential for preparing their defence. 
The article stipulates: “Within a reasonable time before the hearing, the person shall: 
(a) be provided with a copy of the document containing the charges on which the 
Prosecutor intends to bring the person to trial; and (b) be informed of the evidence 
on which the Prosecutor intends to rely at the hearing. The Pre-Trial Chamber may 
issue orders regarding the disclosure of information for the purposes of the hearing.” 
The provision does not oblige prosecutors to give copies or access to accused person 
but to merely inform them of evidence gathered in the case.

Information made available to accused persons by way of disclosure normally 
includes charging documents and particulars of the offence, statements of accused 
persons and witnesses, transcript of audio and visual recordings, interviews, expert 
witness evidence including medical and forensic reports, official documents, 
exhibits, search warrants, private communication intercept authorisations, similar 
fact evidence, identification evidence, and witness and accused criminal 
records.  Information to be disclosed may be presented in a documentary or 
electronic format such as paper documents, photocopies, scans, USB flash drives, 
CD-ROM or a web-based form.

Apart from the common law and statutory basis, there are other policy guidelines 
and standard operation models derived from best practices in criminal disclosure 

14 European Commission (2010), Proposal for a Directive of the European Parliament and of the Council on the 
right to information in criminal proceedings, COM(2010) 392 final, Brussels, 20 July 2010. 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0392:FIN:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0392:FIN:EN:PDF
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around the world, which serve as practice recommendations in criminal trials. The 
Model Criminal Disclosure Act and Model Prosecution Disclosure Guidelines15 for 
example are developed by an expert working group from Commonwealth member 
countries. This instrument provides model legislative provisions and disclosure 
guidelines for Commonwealth member countries to pursue in formulating their 
preferred legal framework on disclosure. Article 7 and Article 8 of the model law 
prescribes for preliminary disclosure at the commencement of criminal proceedings 
and full disclosure after a plea of not guilty has been recorded.

Apart from the Criminal Procedure and Investigations Act 1996 regulating disclosure 
in criminal trials in England and Wales, there are other guidelines which provide 
guidance on desired disclosure.16 These are Criminal Procedure and Investigations 
Act Code of Practice issued under Section 23 of the Criminal Procedure and 
Investigations Act (the Code of Practice),17 Judicial Protocol on the Disclosure of 
Unused Material in Criminal Cases (the Judicial Protocol),18 Attorney-General’s 
Guidelines on Disclosure – For Investigators, Prosecutors and Defence Practitioners 

15 The Commonwealth, Office of Civil and Criminal Justice Reform (2017), Model Criminal Disclosure Act and 
Model Prosecution Disclosure Guidelines, London, Commonwealth Secretariat. 

16 For more information see UK Ministry of Justice (2018), Disclosure Manual.
17 UK Ministry of Justice (2015), Criminal Procedure and Investigations Act Code of Practice.
18 Judiciary of England and Wales (2013), Judicial Protocol on the Disclosure of Unused Material in Criminal 

Cases.

https://thecommonwealth.org/sites/default/files/key_reform_pdfs/P15370_2-ROL_Model_Criminal_Disclosure_0.pdf
https://thecommonwealth.org/sites/default/files/key_reform_pdfs/P15370_2-ROL_Model_Criminal_Disclosure_0.pdf
https://www.cps.gov.uk/sites/default/files/documents/legal_guidance/Disclosure-Manual-12-2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/447967/code-of-practice-approved.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Protocols/Disclosure+Protocol.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Protocols/Disclosure+Protocol.pdf
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(the A-G’s Guidelines),19 Criminal Procedure Rules (Part 15),20 Protocol and Good 
Practice Model on the Disclosure of Information in cases of Alleged Child Abuse and 
Linked Criminal and Care Directions (the Child Abuse Protocol),21 and The Better 
Case Management (BCM) Handbook.22 The obligations laid out in these instruments 
apply more to prosecution than defence teams. Australia also has in addition to its 
legislations, the New South Wales (NSW) Barrister rules which oblige attorneys 
appearing as prosecutors to disclose materials necessary to facilitate fair trial.23

Courts have adjudicated on applications on the effect of failure in disclosure by 
prosecution and conclusions reached amplified the necessity of its proper application. 
In THE QUEEN v Boardman,24 the accused person faced stalking charges based on 
text messages and phone calls of abusive and sexually explicit nature to numerous 
women. Despite repeated request from the accused person’s attorney of what was 
described as a master CD of call data of a phone to be tendered in as evidence, the 
Crown Prosecution Service only made it available few days to the trial start date. 
This conduct of the Crown Prosecution Service was neither in accordance with the 
Criminal Disclosure Rules nor the directions of the court. The accused person 
therefore sought an adjournment in order to have an expert analyse and produce a 
report on the data which they contended would span over three weeks. The trial 
judge refused the application for the adjournment and further ruled that due to 
reasons of delay on the part of the Crown Prosecution Service, evidence of 
telephone call data records and telephone cell site data would be excluded pursuant 
to the provisions of Section 78 of the Police and Criminal Evidence Act 1984. The 
ruling of the court ended the prosecution and the prosecution unsuccessfully 
appealed to the Court of Appeal.

In the case of DS & TS v REGINA,25 on the other hand, two men were charged with the 
offences of rape and other related serious offences. At the time when the trial was 
scheduled to commence, some materials which were crucial to the case and needed 
to have been disclosed by prosecution were still outstanding despite being requested 
for by the defence. The trial started although primary disclosure was incomplete and 
on the eighth day, the judge on application by the defence, discharged the jury on the 
ground that the interests of justice and a fair trial demanded that disclosure had to 

19 UK Attorney General’s Office (2013), Attorney-General’s Guidelines on Disclosure – For Investigators, 
Prosecutors and Defence Practitioners.

20 Criminal Procedure Rule Committee (2015), The Criminal Procedure Rules 2015.
21 Judiciary of England and Wales (2013), Protocol and Good Practice Model: Disclosure of information in cases 

of alleged child abuse and linked criminal and care directions hearings.
22 Judiciary of England and Wales (2013), The Better Case Management (BCM) Handbook.
23 Australia, New South Wales Bar Association (2014), Rule 86 of New South Wales Barristers’ Rules, 6 January 2014.
24 England and Wales Court of Appeal (Criminal Division) (2015), EWCA Crim 175, 26 February 2015.
25 England and Wales Court of Appeal (Criminal Division) (2015), EWCA Crim 662, 21 April 2015. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/262994/AG_Disclosure_Guidelines_-_December_2013.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/262994/AG_Disclosure_Guidelines_-_December_2013.pdf
https://www.legislation.gov.uk/uksi/2015/1490/contents/made
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Guidance/protocol-good-practice-model-2013.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Guidance/protocol-good-practice-model-2013.pdf
https://www.judiciary.uk/wp-content/uploads/2018/02/bcm-guide-for-practitioners-05032018.pdf
https://www.casemine.com/judgement/uk/5a8ff70b60d03e7f57ea68e6
https://www.casemine.com/judgement/uk/5a8ff7ae60d03e7f57eb1287
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be completed before the defence conduct any proper cross examination. In a 
subsequent application on abuse of process, the judge dealt with issues of disclosure 
and raised the concern that prosecution handled the processes poorly and with gross 
incompetence, lack of training and supervision. The judge concluded however that: 
“Notwithstanding the seriousness of the charges, I take the view that this abuse is so 
exceptional the court ought to mark its wholesale condemnation of the prosecution 
by allowing a stay and refusing the prosecution the right to pursue the case.” The 
Crown Prosecution Service however successfully appealed the decision by the court 
to stay proceedings and reasoning amongst other things that the documents which 
were lately disclosed were of limited materiality to the case. The appellate court 
however in the ruling extended a call to the Criminal Procedure Rules Committee 
whether additional sanctions can be made through new rules to secure compliance 
with disclosure rules.

exceptIons to dIsclosure rules

Just as other rights, disclosure entitlements are not absolute. Prosecutors may 
refuse to disclose information although it meets the test for disclosure of evidence 
in law. This derogation is based on reasons captured in the legislations and 
guidelines governing disclosure processes. Overall, the exceptions to the right of 
disclosure can be summed up in the following:

 b condition of confidentiality; 

 b serious prejudice to the public interest;

 b purpose of generating new evidence;

 b causing serious injury or death to any person;

 b obstructing or preventing the prevention, detection, investigation or prosecution 
of crime.

These reasons cut across laws in various jurisdictions and are all underpinned with 
considerations of higher interests. 

Under Article 7(4) of Directive 2012/13/EU, disclosure right may be overridden “where 
access may lead to a serious threat to the life or the fundamental rights of another 
person or if the refusal is strictly necessary to safeguard an important public interest, 
such as in cases were access could prejudice an ongoing investigation or seriously 
harm the national security of the Member State in which the criminal proceedings 
were instituted”. The Directive subjects the application of this derogation to the 
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national law of member states. A decision to uphold or overrule a claim to derogation 
must be taken by the appropriate judicial authority in a member state.

In Article 54(3)(e) of the Rome Statute of International Criminal Court, exceptions 
to the right of disclosure may prevail in “condition of confidentiality and solely for 
the purpose of generating new evidence, unless the provider of the information 
consents”. Rule 82(1) of Rules of Procedure and Evidence of the International 
Criminal Court26 adds up to this exception by elaborating that a prosecutor is not 
entitled to introduce any material or information protected under article 54(3)(e) of 
the Rome Statute of International Criminal Court into evidence without obtaining 
first consent from providers of the material or information.

In England and Wales, prosecutor can take the position not to disclose details of 
evidence such as sensitive materials although the information satisfies the 
disclosure test. Sensitive materials mean any information “the disclosure of which, 
the disclosure officer believes, would give rise to a real risk of serious prejudice to 
an important public interest”.27 In Chapter 2 of the Disclosure Manual of the 
Scotland’s Prosecution Service,28 sensitive information is defined as information 
which, if disclosed, would carry “the risk of causing serious injury or death to any 
person, obstructing or preventing the prevention, detection, investigation or 
prosecution of crime or cause serious prejudice to the public interest”. Allowing this 
public interest immunity rests in the bosom of judges and they are equally entitled 
to refuse such applications from prosecutors where the innocence of accused 
persons is reliant on the information.

The Commonwealth Model Criminal Disclosure Act and Model Prosecution 
Disclosure Guidelines defines two categories of disclosure exceptions: (1) the duty 
to disclose “applies as determined by domestic law in relation to (a) privileged [and/
or sensitive] information; or (b) information the disclosure of which is otherwise 
protected by law; and (2) the duty to disclose “does not apply in relation to 
information that is not privileged information or otherwise protected by law, the 
disclosure of which would be likely (a) to cause serious injury or death to any 
person; (b) to obstruct or prevent the prevention, detection, investigation or 
prosecution of crime; or (c) to cause serious prejudice to the public interest, where 
a non-disclosure order has been made”.29

26 International Criminal Court, Rules of Procedure and Evidence, 17 July 1998.
27 UK Ministry of Justice (2015), Criminal Procedure and Investigations Act Code of Practice.
28 Scotland, Crown Office and Procurator Fiscal Service, Disclosure Manual, December 2014.
29 The Commonwealth, Office of Civil and Criminal Justice Reform (2017), Model Criminal Disclosure Act and 

Model Prosecution Disclosure Guidelines, London, Commonwealth Secretariat.

https://www.icc-cpi.int/iccdocs/pids/legal-texts/rulesprocedureevidenceeng.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/447967/code-of-practice-approved.pdf
https://www.copfs.gov.uk/publications/prosecution-policy-and-guidance?showall=&start=2
https://thecommonwealth.org/sites/default/files/key_reform_pdfs/P15370_2-ROL_Model_Criminal_Disclosure_0.pdf
https://thecommonwealth.org/sites/default/files/key_reform_pdfs/P15370_2-ROL_Model_Criminal_Disclosure_0.pdf
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rules GovernInG communIcatIon between crImInal justIce 
authorItIes and medIa

Due to the principle of open justice, communication between criminal justice 
authorities and the media is very essential. From making available information to 
public about a trial and educating the masses on legal processes and issues, 
authorities must ensure the right information is passed on to the media and same 
is communicated to the public without breaching any legislation, jeopardise the 
interest of parties involved in the trial or expose them to excessive public scrutiny. 
All countries have some form of regulations governing the interaction between 
criminal justice authorities and the media. There exists in England and Wales a 
protocol which outlines the terms of reference amongst chief police officers, chief 
crown prosecutors and the media. With this working protocol, materials which 
should be released to the media by the authorities are outlined. They include 
materials prosecution relies on in court such as videos and interview transcripts 
and information of which consent has been sought from relevant victims and 
witnesses, etc. The release of such information to the media is subject to copyright, 
data and information laws (Data Protection Act, 1998 replaced by Data Protection 
Act 2018, the Freedom of Information Act 2000 and Article 10 of the European 
Convention on Human Rights) and general orders of the court.30 

The Committee of Ministers of the Council of Europe has detailed recommendations 
on structuring the relay of information on criminal proceedings through the media 
for consideration and adoption by member states based on Article 10 of European 
Convention on Human Rights. In these guidelines, the committee suggests only 
verified information or information based on reasonable assumptions should be 
shared with the media through press releases, press conferences and other similar 
channels. In cases, which span over a long period, authorities are entreated to 
regularly update the media on their progress without prejudicing the fairness of the 
trial. The committee also recommends, in accordance with Article 8 of the European 
Convention on Human Rights, the protection of privacy of suspects, accused 
persons and convicts especially minors and vulnerable persons.31

In the EU, the accused persons are protected under Directive (EU) 2016/680 of the 
European Parliament and of the Council of 27 April 2016 on the protection of natural 

30 England and Wales, Crown Prosecution Service, Protocol for working together: Chief Police Officers, Chief 
Crown Prosecutors and the Media, 1 October 2005.

31 Council of Europe, Committee of Ministers (2003), Recommendation Rec(2003)13 of the Committee of 
Ministers to member states on the provision of information through the media in relation to criminal 
proceedings, 10 July 2003.

https://www.cps.gov.uk/publication/publicity-and-criminal-justice-system
https://www.cps.gov.uk/publication/publicity-and-criminal-justice-system
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805df617
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805df617
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805df617
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persons with regard to the processing of personal data by competent authorities for the 
purposes of the prevention, investigation, detection or prosecution of criminal offences 
or the execution of criminal penalties, and on the free movement of such data.32

In the event of breach of the regulations governing data protection or unlawful 
processing or disclosure of personal data of a person of interest in a criminal trial 
including an accused person, a research conducted in 2013 by the European Union 
Agency for Fundamental Rights revealed that subjects of the data are entitled to 
remedies specified by member states in their national laws. Common remedies 
applied in 16 EU member states are compensation and in severe cases the imposition 
of fines or prison term. This is in fulfilment of the right to data protection and right 
to effective remedy in Article 8 and Article 47 of the Charter of Fundamental Rights 
of the European Union (EU Charter).33 Although the Directive does not directly 
mention the protection of data of accused person during trials, its applicability to 
them can be inferred since accused persons fall under the definition of natural 
persons and their data is most likely to be released by public authorities involved in 
the prosecution. 

According to the Data Protection Act of 2018 of the United Kingdom,34 courts are 
still within their rights to provide remedy for unauthorised processing of personal 
data notwithstanding the fact that the processing falls within stipulated exemptions.

32 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data by competent authorities for the purposes of 
the prevention, investigation, detection or prosecution of criminal offences or the execution of criminal 
penalties, and on the free movement of such data, and repealing Council Framework Decision 2008/977/JHA, 
OJ 2016 L 119.  

33 European Union Agency for Fundamental Rights (2013), Access to data protection remedies in EU Member 
States, Luxemburg, Publications Office of the European Union.

34 United Kingdom, Data Protection Act, 23 May 2018.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0680
https://fra.europa.eu/sites/default/files/fra-2014-access-data-protection-remedies_en_0.pdf
https://fra.europa.eu/sites/default/files/fra-2014-access-data-protection-remedies_en_0.pdf
https://www.legislation.gov.uk/ukpga/2018/12/contents/enacted
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 The growing interest in the usage of social media has seen authorities in the criminal 
justice system expanding their operations to cover such platforms. They have navigated 
the complexities and taken advantage of the convenience and accessibility provided by 
these platforms to engage directly with the public. Many law enforcement agencies 
now have one or multiple official agency accounts through which they disseminate 
information, gather intelligence and enhance community engagement and 
neighbourhood safety. Individuals may also have personal accounts which may mention 
their official duties. Some agencies such as the New York City Police Department and 
Georgia Bureau of Investigations have policies in place to regulate operations on social 
media.35 There are also organisations such as the Urban Institute36 and the Bureau of 
Justice Assistance (with the support of other agencies),37 which have developed policy 
recommendations for law enforcement agencies and policy makers to consider when 
formulating policies for social media regulation.

medIa coveraGe of crImInal proceedInGs

Media coverage of criminal proceedings, both in and outside the courtroom, is a 
fulfilment of the commitment to uphold the open justice principle. However, the 
reportage sometimes conflicts with the right accused persons have to fair trial. 
Cases covered by the media do not only have the potential of prejudicing trials by 
creating a biased jury but also affecting the privacy and rehabilitation of accused 
persons. Generally, national constitutions empower media coverage of all cases in 
public interest. There are also specific statutes and policies regulating media 
operations in several countries including reporting and discussing ongoing trials in 
media spaces. In some Eastern and Southern African countries, different legislations 

35 Global Justice Information Sharing Initiative (2013), Developing a policy on the use of social media in 
intelligence and investigative activities: guidance and recommendations, Appendix B and Appendix D.

36 Oglesby-Neal, A. and Warnberg, C. (2019), Law enforcement social media policies: recommendations to 
support community management, Washington DC, Urban Institute.

37 Global Justice Information Sharing Initiative (2013), Developing a policy on the use of social media in 
intelligence and investigative activities: guidance and recommendations.
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https://it.ojp.gov/documents/d/Developing a Policy on the Use of Social Media in Intelligence and Inves....pdf
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regulate the print media, broadcasting and journalists. Kenya for example has the 
Media Council Act, Act 46 of 2013, The Kenya Information and Communications 
Act – CAP 411A of 1998 (KIC Act) and the Kenya Broadcasting Corporation Act, CAP 
221 of 1988 (KBC Act) regulating broadcasting generally. Their Act 46 of 2013 however 
establishes the Media Council of Kenya, which regulates journalists in general by 
“prescribing standards for journalists, media practitioners and media enterprises, 
and promoting ethical and professional standards, as well as regulating and 
monitoring compliance”.38 In Namibia, broadcasting in general is regulated by 
Namibian Communications Commission Act, Act 4 of 1992. The Radio Act, Act 3 of 
1952, regulates frequency related issues. Other regulations also governing general 
broadcasting are made by the Minister who acts on recommendations of the 
Namibian Communications Commission.39 In America, we cannot talk about media 
regulations without referencing the permissiveness given to the press under the 
First Amendment in enshrining free speech and restricting government from 
formulating laws to abridge the right. Despite the guaranteed free speech right, the 
Federal Communications Commission established under the Communications Act 
of 1934 is the body with the primary responsibility of regulating radio and television 
broadcast.40 Print media including newspapers and magazines are largely unregulated 

38 Limpitlaw, J. (2016), Media Law Handbook for Eastern Africa Volume 2, Johannesburg, Konrad-Adenauer-
Stiftung Regional Media Programme: Sub-Saharan Africa.

39 Limpitlaw, J. (2016), Media Law Handbook for Eastern Africa Volume 2, Johannesburg, Konrad-Adenauer-
Stiftung Regional Media Programme: Sub-Saharan Africa.

40 University of Minnesota (2016), Understanding media and culture, Minneapolis, University of Minnesota 
Libraries Publishing.

https://www.kas.de/c/document_library/get_file?uuid=1001a9cf-b6ec-bd5d-e720-9cf1aba590ee&groupId=252038
https://www.kas.de/c/document_library/get_file?uuid=1001a9cf-b6ec-bd5d-e720-9cf1aba590ee&groupId=252038
https://open.lib.umn.edu/mediaandculture/
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and are entitled to print varied contents in so far as the contents does not taint of 
slander.41 Media platforms, which are fairly unregulated, have adopted self-
regulatory ethical and editorial standards against which they measure their 
practices.42 In Europe, the Audiovisual Media Services Directive is now in place for 
EU member states to adopt as the framework to regulate audio-visual media 
services in the region. This framework harmonises the various national legislations 
on audio-visual media services and establishes new rules to protect and enhance 
the audio-visual experience in Europe.43 

Generally, journalists are allowed into court rooms to take note on proceedings and 
reproduce them into news for the general public. They also sometimes contact 
relevant authorities to verify the facts about ongoing cases they are interested in 
reporting. Information journalists can frame their stories around is restricted in 
diverse ways including legislations, codes of ethics and orders of judges. These 
restrictions imply a presumption of information and where such cannot be implied, 
courts make specific orders to communicate the intention. Most publicity restrictions 
are primarily related to the identification of minors and victims of sexual offences. 
Article 6(1) of the European Convention on Human Rights states explicitly 
circumstances in which press coverage of trials will be constrained. These 
circumstances are enumerated as “in the interests of morals, public order or 
national security in a democratic society, where the interests of juveniles or the 
protection of the private life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity 
would prejudice the interests of justice”.44 In England and Wales, specific legislations 
stipulate restriction on the areas of proceedings aimed at shielding from extraneous 
publicity. For trials of juveniles in Youth Courts, the media is barred from publishing 
the name, address, school or any information likely to reveal the identity of a person 
of interest in the trial under 18 years.45 The Contempt of Court Act of 198146 also 
empowers courts to restrict or postpone the coverage of legal proceedings for as 
long as is necessary for “avoiding a substantial risk of prejudice to the administration 
of justice in those proceedings”. Liability imputed by this Act is strict and 
broadcasters cannot argue their way out by contending they did not know the 

41 SparkNotes editors (2007), SparkNotes 101 American Government, SparkNotes.com, SparkNotes LLC.
42 Orme, B. (2015), United States: Media self-regulation: A questionable case of American exceptionalism?, in: 

White, A. (ed.) The Trust Factor: an EJN review of journalism and self-regulation, London, Ethical Journalism 
Network. 

43 Directive 2010/13/EU of the European Parliament and of the Council on the coordination of certain 
provisions laid down by law, regulation or administrative action in Member States concerning the provision 
of audiovisual media services (Audiovisual Media Services Directive), OJ 2010 L 095.

44 Council of Europe, Convention for the protection of human rights and fundamental freedoms, 4 September 1950.
45 Channel 4 (2020), Reporting legal proceedings, in: Channel 4 Producers Handbook. 
46 United Kingdom, Contempt of Court Act 1981, 27 July 1981.

https://www.sparknotes.com/us-government-and-politics/american-government/the-media/section3/
https://ethicaljournalismnetwork.org/resources/publications/trust-factor/united-states
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010L0013
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010L0013
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010L0013
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.channel4.com/producers-handbook/media-law/contempt-and-reporting-legal-proceedings/reporting-legal-proceedings
https://www.legislation.gov.uk/ukpga/1981/49
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published material was sub-judice or their actions was prejudicial to live legal 
proceedings.47 In some jurisdictions such as courts in the State of Victoria, Australia, 
suppression orders (also referred to as gag orders) are frequently issued by courts 
as a pre-emptive measure against the publication of prejudicial materials. This has 
been attributed to the frustration of courts to limit sub-judice contempt in the 
jurisdiction.48 Breaching laws or orders restricting the publication of court 
proceedings amounts to contempt of court which is a criminal offense and same is 
punishable depending on the jurisdiction by unlimited amount in fine or prison 
term of broadcaster or both. There may be civil remedies available to victims based 
on specific jurisdictional laws. 

Courts have been faced with the duty to determine whether publications of 
journalists breached restrictions on disclosure of information about accused persons 
and reportage of criminal trials provided for in legislations. The European Court of 
Human Rights, in the case of Tourancheau and July vs. France,49 upheld the conviction 
and fine of 10,000 Francs each of Patricia Tourancheau, a journalist, and Serge July, 
the editor of the French newspaper Liberation, for publishing “unpublished evidence” 
in a criminal trial. The case concerned two juveniles who were involved in a murder 
case and before they were formally charged, an article featuring statements made by 
the juveniles during investigations was published. The journalist and editor were 
both charged and subsequently convicted of breaching a statute of 1881, the Law on 
the Freedom of the Press of July 1881, prohibiting the publication of any document 
related to any criminal proceedings prior to them being read in public sessions. The 
applicants argued in their defence that Article 38 of the law was in contravention of 
Article 10 of the European Convention on Human Rights. The national courts 
however held that the publication undermined the juveniles’ reputation and right to 
be presumed innocent thus the conviction did not violate Article 10 of the European 
Convention on Human Rights.

The increase in media coverage of criminal trials largely interrupts the unbiased 
administration of justice expected of authorities during trials. Facts reported are 
abridged and sensationally presented to the unsuspecting public. Terminologies 
used in describing suspects and accused persons often smack of value judgements 
and inputs guilt. Subjects of such coverages are highly likely to be tried and 
convicted by public opinion before the trial in court actually takes off. Despite the 
coverage of stories by the media, judges and the jury are supposed to make impartial 

47 Channel 4 (2020), Contemp or ‘sub-judice’ rules, in: Channel 4 Producers Handbook.
48 Bosland, J. (2018), Restraining ‘extraneous’ prejudicial publicity: Victoria and New South Wales compared, in: 

UNSW Law Journal, Volume 41, Issue 4.
49 European Court of Human Rights, Tourancheau and July vs. France, No. 53886/00, 24 November 2005 (in 

French).
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decisions when rendering their duties in court, relying only on evidence adduced in 
court in the course of a trial. Although stories reported by the media regarding 
crime may be often skewed and one-sided and also contain prejudicial information 
which is inadmissible in trials as evidence, they tend to be believed by the public 
because most journalists attribute the sources of their information to judicial 
authorities.50 Jury exposure to media coverage of crime has been demonstrated to 
have a prejudicial consequence on their attitude towards accused persons. 

Research has also found that judges are equally susceptible to be influenced by 
crime news reported by the media when administering their duties. It has been 
analysed in an American study that “when a case receives a large amount of media 
coverage, elected judges tend to sentence more punitively than if the case is less 
publicised”.51

50 Bakhshay, S. and Haney, C. (2018), The media’s impact on the right to a fair trial: A content analysis of pretrial 
publicity in capital cases, in: Psychology, Public Policy and Law, Volume 24, Issue 3, August 2018.

51 Capital punishment in context, Media influence in capital cases (The Case of Aileen Wuomos). 
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Apart from traditional broadcasting channels, the popularity of social media 
platforms has also contributed to influencing the attitudes of potential judges or 
jurors in criminal trials. These networking channels have made information readily 
available than ever and just a click away. Worst of all, platforms such as Twitter, 
Facebook, WhatsApp and Reddit provide an interactive medium allowing users to 
share their opinions on issues being discussed including court cases. In such light, 
the probability of these criminal justice actors coming into contact with undesirable 
information about criminal cases are higher and such exposure negatively impacts 
on cases in court. 

dIsclosure of InformatIon and medIa coveraGe  
of crImInal cases In practIce

Providing information about criminal cases generally by criminal justice authorities 
is in line with the principle of open justice and how this is done is dependent on the 
framework established to regulate such duties. Criminal justice authorities have the 
discretion in determining how, what and when to communicate to the public. The 
European Commission for the Efficiency of Justice has provided a Guide on 
communication with the media and the public for courts and prosecution 
authorities, for adoption by criminal justice authorities in providing information on 
the justice system. In relation to criminal trials, the general means through which 
the public and media are addressed include press conferences, press releases, 
interviews, written responses to written questions, website publications, social 
media networks, public lectures and debates, filmed messages, public broadcast of 
hearings amongst others.52 In England and Wales for example, there is available a 
manual on “publicising sentencing outcome” to guide public authorities when giving 
information about outcome of trials.53 Who addresses the public is however subject 
to prevailing circumstances and what the address targets to achieve. Prosecutors, 
judges, court officials, appointed spokespersons and police officers are all qualified 
to speak on criminal justice matters with the public as they are either directly 
involved in the trial or because they are the official mouthpiece of judicial 
authorities. Information disseminated to the general public is subject to legal 
restrictions such as protection of the rights of juveniles and witnesses, privacy, 
integrity, presumption of innocence etc. Thus, any information restricted by 
legislations and courts system cannot be made available to the public except an 

52 European Commission for the Efficiency of Justice (2018), Guide on communication with the media and the 
public for courts and prosecution authorities, Strasbourg, 4 December 2018.

53 UK Ministry of Justice (2011), Publicising sentencing outcomes.
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exemption is made by law. In the United States of America for example, information 
(sometimes limited) on criminal cases can be accessed online on a Public Access to 
Court Electronic Records (PACER) system by both public and media. Access is only 
granted when people register to be users of the system. Information in this system 
is updated as and when the status of cases changes.

conclusIon: Gaps and challenGes

Disclosure is an important stage in criminal trials and its proper practice enables 
accused persons prepare robust defences in response to charges proffered against 
them. It usually commences when a plea of not guilty is entered and it continues 
throughout trials before judgment is delivered. Although it is desired for the 
purposes of fair trial, there exists some legal restrictions including the protection 
of public interests based on which certain information is not disclosed. Failure of 
prosecution teams to disclose information has led to many criminal cases being 
dropped in 2017 in England and Wales whereas others caused judges to stay 
proceedings until the error is corrected. The media is also promoting open justice 
reports on criminal trials, informing the public about crimes and the processes 
governing trials. The constant coverage of crime news influences the attitude and 
opinion of judges and jury in real trial consequently having a negative impact on 
verdicts they reach.  

Laws regulating disclosure and media interactions are attractive on paper but in 
practice distorted and not followed to the latter. This is the case because authorities 
lack personnel and logistics needed to implement the rules. There is poor training 
and supervision of disclosing officers or prosecutors and these were analysed in the 
case of DS & TS v REGINA as underlying the act of gross incompetence exhibited by 
prosecution. In some jurisdictions, disclosure roles are performed by the same 
investigating officer or prosecutor and this dual role assumed by these authorities 
ultimately compounds their responsibilities resulting in shoddy delivery. The 

Laws regulating disclosure and media 
interactions are attractive on paper but in 
practice distorted and not followed to the 
latter.
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absence of deterring sanctions against offending officers also put officers under no 
pressure to efficiently deliver on their mandates. Likewise, disclosure will be better 
executed if lawyers of suspects or accused persons are involved in the process right 
from the investigation stage. This is because, statements given by defendants will 
be analysed by their lawyers and the latter will at initial stages identify potential 
exculpatory materials and request for them from prosecution. This will not only 
point disclosing officers to the right materials to disclose but will lead to giving of 
quality charges as well as save prosecuting time. 

In as much as there is constant media scrutiny in criminal proceedings, the absence 
of specific regulations on media involvement in criminal proceedings in many 
countries limits safeguard measures on interests of the criminal justice system and 
defendants. The existence of regulations as these will detail desired practices 
expected of journalists and media houses and also stipulate accompanying sanctions 
when a breach occurs. The prevalence of laws on media participation in criminal 
matters found in diverse statutes however may become confusing consequently 
resulting in contradictory application. In the same vein, lack of knowledge on the 
criminal justice system by journalists has caused principles crucial to protecting 
the integrity of accused persons to be undermined and sometimes brushed off in 
order to create sensational and newsworthy stories. These and many other 
misrepresentations presented by the media for public consumption reduce the 
chances suspects and accused persons have in standing fair trials. A joint effort is 
thus needed amongst criminal justice authorities and the media to minimise if not 
eliminate measures driving the incessant disadvantage suspects and accused 
persons face before, during and after criminal trials.
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recommendatIons

To address the discussed gaps and challenges operating in the criminal justice 
system, states can consider the following recommendations: 

Adopt extensive and continuous (preferably yearly) training 
of prosecutors and police officers on disclosure processes;

Appoint officers to perform only disclosure duties in every 
criminal trial; 

Include defence attorneys in disclosure processes from the 
start of the case;

Sanction mandatory legal training organised by law 
associations for all reporters on criminal justice principles 
and proceedings;

Codify all media related laws on criminal justice in one 
document to enhance accessibility of contents;

Establish a regulatory body to ensure compliance with laws 
and policies formulated to guide media reportages of criminal 
justice proceedings coupled with the ability to bring actions 
against defaulters;

Increase accessibility of the general public to information on 
criminal justice and courts processes by introducing 
government-funded educational programmes on legal 
processes and principles of crime to equip them to be more 
discerning of information given to them.
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IntroductIon

The presumption of innocence is one of the most critical underlying 
foundations in criminal justice and law. This precept specifies persons 
suspected and accused of criminal offences are to be treated as innocent as 

long as not proven guilty by an impartial jury or a court of law and, as a metarule, 
encompasses the application of other rules and principles aimed to ensure fair 
justice. These include the principle of objectivity for judges and juries,54 the right 
against self-incrimination55 and the right to remain silent,56 the burden of proof 
resting on the accuser or prosecution,57 the principle any doubt should benefit the 
accused,58 the legal obligation to acquit defendants if standards are not met,59 

54 Ulväng, M. (2013), Presumption of Innocence Versus a Principle of Fairness, in: Netherlands Journal of Legal 
Philosophy, Volume 43, Issue 3, pp. 205-224. 

55 Ulväng, M. (2013), Presumption of Innocence Versus a Principle of Fairness, in: Netherlands Journal of Legal 
Philosophy, Volume 43, Issue 3, pp. 205-224. 

56 European Court of Human Rights, John Murray v. the United Kingdom, No. 18731/91, 8 February 1996. 
57 Mueller, C.B. and Kirkpatrick, L.C. (2009), Evidence, 4th ed., Alphen aan den Rijn, Aspen Publishers (Wolters 

Kluwer), pp. 133–34.
58 European Court of Human Rights, Barberà, Messegué and Jabardo v. Spain, No. 10590/83, 6 December 1988. 
59 Ulväng, M. (2013), Presumption of Innocence Versus a Principle of Fairness, in: Netherlands Journal of Legal 

Philosophy, Volume 43, Issue 3, pp. 205-224. 
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protection against court rulings and judgements written in an insulting manner,60 
legal presumptions of fact and law, and protection from premature statements 
made by judiciary, investigatory, policing, and other public officials and authorities 
that allege or assert the defendant’s guilt.61 

In the European Union, in contrast to other jurisdictions,62 the presumption of 
innocence is a protected right, rather than a principle or guideline. Article 6(2) of 
the European Convention on Human Rights prescribes: “Everyone charged with a 
criminal offence shall be presumed innocent until proved guilty according to law.”.63 
In addition to the aforementioned metarules encapsulated in this right, in the 
European Convention on Human Rights, Article 6(2) is a provision under Article 6 
more broadly, which dictates the “right to a fair trial”.64 The time frame of 
admissibility of Article 6(2) and therefore the application of the presumption of 
innocence is contested amongst academics and legal practitioners alike, and further 
complexified by the courts. Whereas some argue the presumption of innocence is 
guaranteed before the initiation of criminal proceedings,65 others, emphasising the 
phrase of Article 6(2), “charged with a criminal offence”, argue the presumption is 
applicable only upon the initiation of a (formal) criminal charge.66

60 Ulväng, M. (2013), Presumption of Innocence Versus a Principle of Fairness, in: Netherlands Journal of Legal 
Philosophy, Volume 43, Issue 3, pp. 205-224. 

61 Council of Europe and European Court of Human Rights (2020), Guide on Article 6 of the European 
Convention on Human Rights: Right to a fair trial (criminal limb); European Court of Human Rights (ECtHR), 
G.C.P. v. Romania, No. 20899/03, 4 June 2012; European Court of Human Rights, Allenet de Ribemont v. 
France, No. 15175/89, 10 February 1995. 

62 Tanoos, A. (2017), Shielding the Presumption of Innocence from Pretrial Media Coverage, in: Indiana Law 
Review, Volume 50, pp. 997-1022. 

63 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16.

64 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16.

65 Duff, R.A. (2013),  Who Must Presume Whom to Be Innocent of What?, in: Netherlands Journal of Legal 
Philosophy, Volume 42, Issue 3, pp. 170-192; Milaj, J. and Mifsud Bonnici, J.P. (2014), Unwitting subjects of 
surveillance and the presumption of innocence, in: Computer Law & Security Review, Volume 30, Issue 4, 
pp. 419-428.

66 Milaj, J. and Mifsud Bonnici, J.P. (2014), Unwitting subjects of surveillance and the presumption of innocence, 
in: Computer Law & Security Review, Volume 30, Issue 4, pp. 419-428. 
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The European Court of Human Rights is generally of the opinion the presumption 
of innocence “does not normally apply in the absence of a criminal charge”,67 and 
therefore holds to the latter for admissibility when assessing allegations of Article 
6(2) violations. Further complicating matters, though, the courts have found the 
presumption of innocence ceases to apply once an individual has been properly and 
lawfully proven guilty,68 yet, it remains applicable upon the conclusions of trials in 
the cases of appeals and as a protection for those who have been acquitted of 
criminal charges or for whom criminal charges have been dropped.69 

presumptIon of Innocence and medIa coveraGe

The observance of the presumption of innocence and the right to a fair trial are 
necessary in all criminal cases in a just society and exceedingly relevant in the 
context of cases that garner considerable media attention, whereby the impartiality 
of the jury is threatened by coverage of criminal proceedings and jurors may be 
influenced by or develop biases based on media reporting or statements alleging 
guilt (or innocence).70

67 Council of Europe and European Court of Human Rights (2020), Guide on Article 6 of the European 
Convention on Human Rights: Right to a fair trial (criminal limb), p. 58.

68 Council of Europe and European Court of Human Rights (2020), Guide on Article 6 of the European 
Convention on Human Rights: Right to a fair trial (criminal limb), p. 59.

69 European Court of Human Rights, Cleve v. Germany, No. 48144/09, 15 April 2015. 
70 Patrick, E. (2002), Protecting the Defendant’s Right to a Fair Trial in the Information Age, in: Capital Defense 

Journal, Volume 15, Issue 1. pp. 71-91; Duncan, S. (2008), Pretrial Publicity in High Profile Trials: An Integrated 
Approach to Protecting the Right to a Fair Trial and the Right to Privacy, in: Ohio North University Law 
Review, University of Louisville School of Law Legal Studies Research Paper Series No. 2009-04, pp. 755-795; 
Tanoos, A. (2017), Shielding the Presumption of Innocence from Pretrial Media Coverage, in: Indiana Law 
Review, Volume 50, pp. 997-1022.
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As journalists and media publishers often acquire information about criminal 
proceedings from public authorities and judiciary, investigatory, and policing 
figures, these rights are pertinent to the disclosure of information and statements 
made by these parties. The European Court of Human Rights has ruled Article 6(2) 
“in its relevant aspect, is aimed at preventing the undermining of a fair criminal trial 
by prejudicial statements made in close connection with those proceedings”.71 The 
Appendix to Recommendation Rec(2003)13 on the provision of information through 
the media in relation to criminal proceedings72 concurs with these rulings, advising 
with the dissemination of information by public officials to the media about 
on-going criminal proceedings, opinions and information should only be 
communicated where the presumption of innocence will not be prejudiced.

Similarly, the Council of Europe Declaration on the provision of information through 
the media in relation to criminal proceedings invites journalists and members of the 
media “to treat in their reports both suspects and accused as innocent until found 
guilty by a court of law, given that they enjoy that right under Article 6 of the 
Convention”.73 However, the need to protect the accused person’s right to 
presumption of innocence cannot prevent authorities from informing the public of 
on-going criminal proceedings,74 nor prevent the press from reporting on them.

Indeed, Directive 2016/343 on the strengthening of certain aspects of the 
presumption of innocence and of the right to be present at the trial in criminal 
proceedings specifies for as long as a suspected or accused person has not been 
proved guilty by law, public statements made by public and judiciary authorities 
shall not refer to the person as guilty, but that this obligation does not prevent these 
authorities from disseminating “information on the criminal proceedings where 
strictly necessary for reasons relating to the criminal investigation or to the public 
interest”.75 The Appendix to Recommendation Rec(2003)13 adds “In the context of 
criminal proceedings of public interest or other criminal proceedings which have 
gained the particular attention of the public, judicial authorities and police services 
should inform the media about their essential acts, so long as this does not 
prejudice… [or] impede the outcome of the proceedings.”76 

71 European Court of Human Rights, Khuzhin and Others v. Russia, No. 13470/02, 23 January 2009. 
72 Council of Europe, Committee of Ministers (2003), Recommendation Rec(2003)13 on the provision of 

information through the media in relation to criminal proceedings, 10 July 2003
73 Council of Europe, Committee of Ministers (2003), Declaration on the provision of information through the 

media in relation to criminal proceedings, 10 July 2003.
74 European Court of Human Rights, The Sunday Times v. the United Kingdom, No 6538/74, 26 April 1979; 

European Court of Human Rights, Karakaş and Yeşiliramak v. Turkey, No. 43925/98, 28 June 2005. 
75 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening 

of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal 
proceedings, OJ 2016 L 065.

76 Council of Europe, Committee of Ministers (2003), Recommendation Rec(2003)13 on the provision of 
information through the media in relation to criminal proceedings, 10 July 2003

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-89062%22]}
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57584%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69457%22]}
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680645b44


34
The presumption of innocence and the protection  

of the right to privacy of suspects and accused

The presumpTion of innocence and The media coverage of criminal cases 

In the context of Article 6(2) of the European Convention on Human Rights, courts 
predominantly argue the right to be presumed innocent can be violated when, 
following the initiation of a criminal offence charge, public authorities or judiciary, 
policing, or investigatory officials make or publish statements or judicial decisions 
which avow guilt, reflect opinions of alleged guilt, impel the public to believe or 
perceive the accused as guilty, or prejudge the impartiality and conduct of 
investigators, juries, or judges.77 In contrast, statements by journalists and media 
publishers, when not direct quotations from public officials and authorities, are not 
found in the courts to violate Article 6(2); rather, such material might threaten the 
presumption of innocence and can be found instead to violate Article 8, the right to 
privacy and private life.78 Phrased differently, media coverage of criminal proceedings 
“might  be  at  odds  not  only  with  the  fairness  and  impartiality  of  the  
proceedings,  but  also  with  other  individual  and societal interests. In particular, 
presumption of innocence of the defendant and reputation and privacy of trial 
participants [including defendant] are highly valued.”79 

medIa coveraGe and the rIGht to prIvacy

Under Article 8 of the European Convention on Human Rights: “Everyone has the 
right to respect for his private and family life, his home and his correspondence.”.80 
The scope of Article 8, defining “private life” is expansive, including, inter alia, 
physical, psychological, and moral integrity;81 physical and social identity;82 gender 
identification, sexual orientation, and sexual life;83 name and identification linking 
to family;84 ethnic identity and race;85 personal image;86 and reputation.87 While 
Article 8 explicitly states a negative obligation in “There shall be no interference by 

77 European Court of Human Rights, Karakaş and Yeşiliramak v. Turkey, No. 43925/98, 28 June 2005; European 
Court of Human Rights, Khuzhin and Others v. Russia, No. 13470/02, 23 January 2009. 

78 European Court of Human Rights, Mityanin and Leonov v. Russia, No. 11436/06 and No. 22912/06, 4 August 
2019. 

79 Resta, G. (2008), Trying Cases in the Media: A Comparative Overview, in: Law and Contemporary Problems, 
Volume 71, Issue 4, pp. 31-66. 

80 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16.

81 European Court of Human Rights, Pretty v. the United Kingdom, No. 2346/02, 29 July 2002.
82 European Court of Human Rights, Mikulić v. Croatia, No. 53176/99, 4 September 2002.
83 European Court of Human Rights, Peck v. the United Kingdom, No. 44599/98, 28 April 2003.
84 European Court of Human Rights, Ünal Tekeli v. Turkey, No. 29865/96, 16 February 2005.
85 European Court of Human Rights, S. and Marper v. the United Kingdom, No. 30562/04 and No. 30566/04, 4 

December 2008.
86 European Court of Human Rights, Sciacca v. Italy, No. 50774/99, 11 January 2005.
87 European Court of Human Rights, Axel Springer AG v. Germany, No. 39954/08, 7 February 2012.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69457%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-89062%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-192900%22]}
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1298043
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60448%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60035%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60898%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67482%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-90051%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67930%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109034%22]}


35
The presumption of innocence and the protection  

of the right to privacy of suspects and accused

The presumpTion of innocence and The media coverage of criminal cases 

a public authority with the exercise of this right,”88 there is also an implied positive 
obligation of the state in the duty to protect one’s right to privacy and private life.

The European Court of Human Rights has resolved the positive obligation to protect 
the right to privacy and private life is also applicable in the context of criminal 
proceedings.89 Holding these obligations in regard, though, the European Court of 
Human Rights dually reiterates criminal proceedings entail consequences to the 
privacy and private life of suspected and accused persons and it is duly noted these 
consequences are compliant with Article 8 where normal to the circumstances, 
proportional, or in the public interest.90 To clarify, criminal proceedings and media 
coverage of criminal proceedings will have implications for and effects on the 
accused’s privacy and private life and some degree of invasion into the accused’s 
right to privacy and private life during criminal proceedings is not incompatible 
with Article 8; nevertheless, the existence of criminal proceedings does not permit 
deprivation of Article 8 rights.91 Accordingly, when disclosing information about 
criminal proceedings, public officials must consider the accused’s right to privacy 
and degrees of interference. 

Recalling Recommendation Rec(2003)13 and Directive 2016/343, while these pieces 
of legislation appear to echo one another, there is a minor difference worth 
mentioning. Whereas the former refers to dissemination of information that is “to 
the public interest”,92 the latter expands the scope to information to the public 
interest and proceedings that have piqued the public’s attention. This is a crucial 
difference. In balancing the triad of freedom of expression, the right to privacy and 

88 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16.

89 European Court of Human Rights, Osman v. the United Kingdom, No. 87/1997/871/1083, 28 October 1998; 
European Court of Human Rights, M.C. v. Bulgaria, No. 39272/98, 4 March 2004; European Court of Human 
Rights, Khadija Ismayilova v. Azerbaijan, No. 65286/13 and No. 57270/14, 10 April 2019.

90 European Court of Human Rights, Jankauskas v. Lithuania, No. 50446/09, 13 November 2017.
91 European Court of Human Rights, Ageyevy v. Russia, No. 7075/10, 9 September 2013.
92 Council of Europe, Committee of Ministers (2003), Recommendation Rec(2003)13 on the provision of 

information through the media in relation to criminal proceedings, 10 July 2003
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life, and the presumption of innocence, it is 
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interests the public’ from ‘what is in the 
public interest.’
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private life, and the presumption of innocence, “…it is necessary to distinguish 
between ‘what interests the public’ from ‘what is in the public interest’”.93 Intimate 
details or information about the private life of a suspected or accused person might 
appease the voyeuristic proclivities of the public, however, can violate their right to 
privacy and cause disproportionate damage and harm to the accused. Moreover, 
this calls into question the true purpose for disclosure of such information, if not to 
foster publicity.

Privacy concerns in the context of media coverage on criminal proceedings and 
pretrial publicity is not a new phenomenon. Media publishers and journalists profit 
from more attention and views; from this perspective, including intimate details 
about an accused person’s private life, more so when the alleged criminal offence is 
of an “unusual” or “sensational” nature, seems an attractive option. This distorts 
criminal justice systems and the coverage of criminal proceedings from informative 
or even educational akin more to entertainment.94

Recognising these concerns, the Declaration on the provision of information 
through the media in relation to criminal proceedings urges media publishers and 

93 Kleut, J. and Mišljenović, U. (2016), Protection of Privacy and Presumption of Innocence the Media, Belgrade: 
Partners for Democratic Change Serbia. 

94 Bailey, J. and Burkell, J. (2017), Revisiting the Open Court Principle in an Era of Online Publication: Questioning 
Presumptive Public Access to Parties’ and Witnesses’ Personal Information, in: FIMS Publications, Volume 
159, pp. 143-183.  
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journalists “… to respect the dignity, the security and, unless the information is of 
public concern, the right to privacy of victims, claimants, suspects, accused, 
convicted persons and witnesses as well as of their families, as guaranteed under 
Article 8 of the Convention.95 Nevertheless, the dignity, security, and right to 
privacy of accused persons continue to be disregarded and disrespected. 

Furthermore, and of great concern, is breaches of the accused person’s rights to 
privacy, and media attention, investigation, and reporting or “trialling,” on aspects 
of their private life can threaten their right to be presumed innocent, as it is noted 
increasing publicity of criminal proceedings “has caused a deterioration of the 
presumption’s [of innocence] strength, leading to public attitudes that resemble 
more closely a presumption of guilt”.96 Pan-European studies97 consistently find 
when reporting on crime and people of whom the media links with crime or 
criminal activity, “the presumption of innocence is sometimes violated, and it seems 
that the alleged offense – whether there is a final judgment or not – serves as the 
basis for suspending the right to privacy of the alleged perpetrators as well as their 
families”.98

As highlighted previously, statements made by journalists and media reporters, 
unless verbatim quotes or statements from public officials or authorities, are found 
by the European Court of Human Rights to not constitute violations of Article 6(2). 
However, the presumption of innocence should be “borne in mind by journalists 
when commenting on pending criminal proceedings since the limits of permissible 
comment may not extend to statements which are likely to prejudice, whether 
intentionally or not, the chances of a person receiving a fair trial or to undermine 
the confidence of the public in the role of the courts in the administration of 
criminal justice”.99 Also, coverage and statements can amount to violations of Article 
8,100 and thus, in reporting on criminal proceedings, both rights are to be 
respected.101

95 Council of Europe, Committee of Ministers (2003), Declaration on the provision of information through the 
media in relation to criminal proceedings, 10 July 2003.

96 Tanoos, A. (2017), Shielding the Presumption of Innocence from Pretrial Media Coverage, in: Indiana Law 
Review, Volume 50, pp. 997-1022. 

97 Cappello, M. (2018), Media  reporting:  facts,  nothing  but  facts?, Strasbourg, European Audiovisual 
Observatory; Mills, A. and Sarikakis, K. (2019), The importance of appearances: How suspects and accused 
persons are presented in the courtroom, in public and in the media. A comparative report, Vienna, Media 
Governance & Industries Research Lab, University of Vienna; Baudrihaye-Gérard, L. and Mik, A. (2019), 
Innocent until proven guilty? The presentation of suspects in criminal proceedings, London, Fair Trials. 

98 Kleut, J. and Mišljenović, U. (2016), Protection of Privacy and Presumption of Innocence the Media, Belgrade: 
Partners for Democratic Change Serbia.

99 European Court of Human Rights, Worm v. Austria, No. 83/1996/702/894, 29 August 1997.
100 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16.
101 European Court of Human Rights, Worm v. Austria, No. 83/1996/702/894, 29 August 1997; European Court 

of Human Rights, Du Roy and Malaurie v. France, No. 34000/96, 3 October 2000.
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A first interference with Article 8 and accompanying threat to presumption of 
innocence is found in the right to reputation. While one argument asserts “the 
presumption [of innocence] concerns only a particular criminal charge that has been 
raised against the person, not his general good character”,102 defamatory statements 
made about the character of the accused can depict them under a questionable light, 
thus weakening the presumption. Elements in media reports such as commentary on 
character, reputation, credibility, or status can influence the public’s (and jury’s) 
perception of an accused as guilty or innocent.103 Similar with allegations, inaccuracies 
or factual errors published in the media can be accepted by the public as confirmed 
facts, which potential jurors could rely on in their future judgements of the accused.

Furthermore, once statements are made, while there can be mechanisms in place 
for the accused to reply104 or comment in their defence, it is often difficult to do so, 
to have publications corrected, and to reverse opinions and perceptions that quickly 
develop about the accused person’s guilt. Problems of defamation are compounded 
by the Internet, which exposes the accused to the international arena where 
digitally anonymous people can engage with media publications, such as posting 
comments, and where once information is posted, it remains stored on a server 
forever and can be found, regardless of updates, corrections, or takedowns.105 This 
is of key note as it complicates the question of responsibility for defamatory 
statements (i.e. the anonymous user, the media publisher, or both) and how the 
accused can seek redress for damages, especially if their privacy rights are invaded 
or the presumption of innocence is thwarted.

In the context of defamatory statements made by public authorities alleging guilt in 
the absence of criminal proceedings, the European Court of Human Rights has 
assessed five criteria to evaluate violations of Article 8: the seriousness of the 
underlying accusations; the contribution to a debate of general interest; the degree 
to which the affected person was well-known, their conduct prior to the 
dissemination of said statements, and the subject of the statements; the content, 
form, and consequences of the statements; and the method of obtaining the 
information and its veracity.106 Had criminal proceedings been underway in this 

102 Weigend, T. (2013), There is Only One Presumption of Innocence, in: Netherlands Journal of Legal Philosophy, 
Volume 42, No. 3, pp. 193-204.

103 Baudrihaye-Gérard, L. and Mik, A. (2019), Innocent until proven guilty? The presentation of suspects in 
criminal proceedings, London, Fair Trials.

104 Cappello, M. (2018), Media  reporting:  facts,  nothing  but  facts?, Strasbourg, European Audiovisual 
Observatory.

105 Duncan, S. (2008), Pretrial Publicity in High Profile Trials: An Integrated Approach to Protecting the Right to a 
Fair Trial and the Right to Privacy, in: Ohio North University Law Review, University of Louisville School of Law 
Legal Studies Research Paper Series No. 2009-04, pp. 755-795; Patrick, E. (2002), Protecting the Defendant’s 
Right to a Fair Trial in the Information Age, in: Capital Defense Journal, Volume 15, Issue 1. pp. 71-91.

106 European Court of Human Rights, Jishkariani v. Georgia, No. 18925/09, 20 December 2018.
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case, it is probable the European Court of Human Rights would have ruled a 
violation of Article 6(2), but in their absence, the statements were found to be 
defamatory and a violation of Article 8.

Painting a picture of the accused through written or spoken word, as addressed 
above, whether grounded in fact or concocted as fiction, are harmful to the accused 
in their right to reputation and can manipulate future juries’ perceptions of the 
accused’s likelihood of being guilty or innocent. Exacerbating these problems, 
media coverage of criminal cases includes additional elements, notably photographs, 
or, in the cases of televised or online coverage, video. These elements pose further, 
and in some instances, worse, dangers to both privacy rights and the presumption 
of innocence, acknowledging, “…the image is also recognised as a value adding 
element that strengthens the reliability of the information”.107 As such,  “... images  
obtained  of  suspects  in  public  can  provide  material  to  support  press coverage, 
which frequently relies in practice on these kinds of ‘compelling’ images”108 and can 
afford accompanying opinions, allegations, and nonfactual statements greater 
credence. Recalling prior interpretations of Article 6(2) and its inadmissibility in the 
context of allegations of guilt coming from private individuals,109 the European 
Court of Human Rights will likely find there is not a violation of Article 6(2) with 
regards to the publication of photographs; however, the European Court of Human 
Rights has ruled the publications of such photographs can have profound harmful 
consequences for the accused and their honour, reputation, psychological wellbeing, 
and social and working life, thus amounting to violations of Article 8.110

107 Synodinou, T. (2012), The media coverage of court proceedings in Europe: Striking a balance between 
freedom of expression and fair process, in: Computer Law & Security Review, Volume 28, Issue 2, pp. 208-219.

108 Baudrihaye-Gérard, L. and Mik, A. (2019), Innocent until proven guilty? The presentation of suspects in 
criminal proceedings, London, Fair Trials.

109 European Court of Human Rights (ECtHR), Allenet de Ribemont v. France, No. 15175/89, 10 February 1995. 
110 European Court of Human Rights (ECtHR), A. v. Norway, No. 28070/06, 9 July 2009.

... a person’s right to their image is within 
the scope of Article 8, and that wherein the 
media publishes an accused person’s 
photograph, in the context of criminal 
proceedings and without their consent […] 
there must be compelling reasons to justify 
the interference with Article 8, else there 
will be held a violation...
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The European Court of Human Rights has judged a person’s right to their image is 
within the scope of Article 8,111 and that wherein the media publishes an accused 
person’s photograph, in the context of criminal proceedings and without their 
consent and there is no informational value inherent to the photograph itself, there 
must be compelling reasons to justify the interference with Article 8, else there will 
be held a violation.112 Although “the violation of the intimate sphere of litigants often 
takes the form of the unauthorised reproduction and excessive dissemination of the 
image of the accused in criminal proceedings,”113 in pursuit of images to supplement 
written or spoken material, journalists and members of the media will also infringe 
upon more general privacy rights by following the movements, activities, and 
correspondence of the accused or by pursuing the accused at their residence, place 
of work or school.114

With respect to privacy rights and the presumption of innocence, it is also markedly 
concerning when members of the media are invited by public officials to attend 
arrests, especially in private spheres, such as the home, as the home can “provide 
comfort, support, an escape, or a place to relax”,115 where the accused may be more 
exposed or vulnerable, such as in a half-dressed or dishevelled state.116

In the numerous aforementioned circumstances, photographs speak louder than 
words and can corroborate written statements offering a distorted representation 
of the accused or these images can offer “proof” of the accused’s guilt “due to the 
imminent inherent power of the image to convey information about an individual in 
the most pervasive way”.117 Whereas under normal circumstances, society might 
perceive it socially acceptable for one’s home to be disorganised or personal 
appearance in the home to be unkempt, this “evidence” could be manipulated by the 
media to attest the accused person is reckless, irresponsible, or a multitude of other 
characterisations with negative or guilt-implying connotations.

In the context of covering criminal proceedings, the media is also eager to snap 
photographs of the accused in judiciary or policing settings (i.e., in front of a 
courthouse, in courtrooms, outside police stations), in the presence of judiciary, 

111 European Court of Human Rights, Sciacca v. Italy, No. 50774/99, 11 January 2005.
112 European Court of Human Rights, Khuzhin and Others v. Russia, No. 13470/02, 23 January 2009. 
113 Synodinou, T. (2012), The media coverage of court proceedings in Europe: Striking a balance between 

freedom of expression and fair process, in: Computer Law & Security Review, Volume 28, Issue 2, pp. 208-219.
114 European Court of Human Rights (ECtHR), A. v. Norway, No. 28070/06, 9 July 2009.
115 Markov, D. and Gaytandjieva, Y. (2019), Assessing the impact of criminal proceedings on the social situation 

of suspects and accused: handbook, Sofia, Center for the Study of Democracy.
116 Baudrihaye-Gérard, L. and Mik, A. (2019), Innocent until proven guilty? The presentation of suspects in 

criminal proceedings, London, Fair Trials.
117 Synodinou, T. (2012), The media coverage of court proceedings in Europe: Striking a balance between 

freedom of expression and fair process, in: Computer Law & Security Review, Volume 28, Issue 2, pp. 208-219.
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investigatory, and police authorities (i.e. judges, police officers, and even lawyers), 
or in some degree of restraint (i.e. hands behind their back, in handcuffs). Photos 
such as these, in addition to photos of the accused wearing sunglasses, hoods and 
hats, or dark clothing, are found to influence perceptions of the accused person’s 
guilt, undermining the presumption of innocence.118 

dIsclosure of personally IdentIfIable InformatIon

In addition to breaches of privacy and private life applicable in the context of 
defamation and the right to one’s image, media coverage of the accused person’s 
during criminal proceedings can also violate their rights to privacy and threaten 
the presumption of innocence by obtaining and publishing other personally 
identifiable information of the accused.

The scope of personally identifiable information can be interpreted narrowly, 
comprising, for instance, first name, surname, date of birth, age, and gender, or 
more broadly, as is often the case in media coverage, which might include 

118 Baudrihaye-Gérard, L. and Mik, A. (2019), Innocent until proven guilty? The presentation of suspects in 
criminal proceedings, London, Fair Trials.
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information about occupation, employment status, place of work, and work 
history;119 address and area of residence;120 nationality, citizenship status, ethnicity, 
and race;121 sexual orientation and sexual behaviour;122 health conditions and health 
history;123 religion; financial history;124 and previous history with the law or criminal 
justice system, such as prior criminal conduct, allegations, investigations, offences, 
and sentencing.125

119 Winn, P.A. (2004), Online Court Records: Balancing Judicial Accountability and Privacy in an Age of Electronic 
Information, in: Washington Law Review, Volume 79, Issue 1, pp. 307-330; Duncan, S. (2008), Pretrial Publicity 
in High Profile Trials: An Integrated Approach to Protecting the Right to a Fair Trial and the Right to Privacy, 
in: Ohio North University Law Review, University of Louisville School of Law Legal Studies Research Paper 
Series No. 2009-04, pp. 755-795.

120 Mullins, D. (2004), Judicial Writing in an Electronic Age, speech delivered at the Supreme and Federal Courts 
Judges’ Conference, 21 December 2004.

121 Duncan, S. (2008), Pretrial Publicity in High Profile Trials: An Integrated Approach to Protecting the Right to 
a Fair Trial and the Right to Privacy, in: Ohio North University Law Review, University of Louisville School of 
Law Legal Studies Research Paper Series No. 2009-04, pp. 755-795; Baudrihaye-Gérard, L. and Mik, A. (2019), 
Innocent until proven guilty? The presentation of suspects in criminal proceedings, London, Fair Trials.

122 Morris, J.M. (2003), The Anonymous Accused: Protecting Defendants’ Rights in High-Profile Criminal Cases, 
in: Boston Law Review, Volume 44, Issue 3, pp. 901-946.

123 Winn, P.A. (2004), Online Court Records: Balancing Judicial Accountability and Privacy in an Age of Electronic 
Information, in: Washington Law Review, Volume 79, Issue 1, pp. 307-330.

124 Winn, P.A. (2004), Online Court Records: Balancing Judicial Accountability and Privacy in an Age of Electronic 
Information, in: Washington Law Review, Volume 79, Issue 1, pp. 307-330; Duncan, S. (2008), Pretrial Publicity 
in High Profile Trials: An Integrated Approach to Protecting the Right to a Fair Trial and the Right to Privacy, 
in: Ohio North University Law Review, University of Louisville School of Law Legal Studies Research Paper 
Series No. 2009-04, pp. 755-795.

125 Morris, J.M. (2003), The Anonymous Accused: Protecting Defendants’ Rights in High-Profile Criminal Cases, 
in: Boston Law Review, Volume 44, Issue 3, pp. 901-946; Mullins, D. (2004), Judicial Writing in an Electronic 
Age, speech delivered at the Supreme and Federal Courts Judges’ Conference, 21 December 2004; Duncan, S. 
(2008), Pretrial Publicity in High Profile Trials: An Integrated Approach to Protecting the Right to a Fair Trial 
and the Right to Privacy, in: Ohio North University Law Review, University of Louisville School of Law Legal 
Studies Research Paper Series No. 2009-04, pp. 755-795.
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Much personally identifiable information of the accused is often disseminated by 
judiciary, investigatory, and policing officials to the media in press releases or 
during press conferences, although in other instances, journalists will conduct their 
own searches on the accused, whether through online or public records searches, 
or, through other means, such as interviewing neighbours, co-workers, friends, or 
family of the accused. The purpose for such disclosures by public officials and the 
purpose for the media’s publication of such information are unclear, especially 
when the facts themselves are not pertinent to the case at hand. In fact, disclosure 
by judiciary, investigatory, and policing authorities can interfere with Article 8 
rights, if such infringements are not “in accordance with the law”, in pursuit of a 
“legitimate aim”, and “necessary in a democratic society”.126

Concerning the disclosure of private and confidential information by judiciary 
authorities in courtroom hearings, the European Court of Human Rights has also 
ruled a violation of Article 8, noting the information was “incapable of affecting the 
outcome of the litigation” and “not ‘important for an inquiry, pre-trial investigation 
or trial’”.127 In addition to questioning the grounds for disclosure by public authorities, 
it is worth inquiring if published personally identifiable information and facts by the 
media are “included not to promote a legitimate press function of informing or 
educating the public but merely to satisfy and pique the public’s curiosity”.128 

When sensitive and personal information about the accused is published, this can 
result in the individual being stigmatised, harassed, or threatened in their 
community, or, depending on the extent of media coverage, even national or 
international spheres. As an example, when reporting on criminal proceedings 
involving an accused who is a member of an ethnic minority group, the publication 
of information about the accused’s belonging to the group, their heritage, and their 

126 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16; European 
Court of Human Rights, Z. v. Finland, No. 22009/93, 25 February 1997.

127 European Court of Human Rights, Panteleyenko v. Ukraine, No. 11901/02, 12 February 2007.
128 Duncan, S. (2008), Pretrial Publicity in High Profile Trials: An Integrated Approach to Protecting the Right to 

a Fair Trial and the Right to Privacy, in: Ohio North University Law Review, University of Louisville School of 
Law Legal Studies Research Paper Series No. 2009-04, pp. 755-797.

Мedical data of the accused’s psychological 
wellbeing can be distorted by the media, 
using terminology such as “insane,” “crazy,” 
or “mad,” which are not only defamatory, 
but also pejorative terms implying guilt.
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family background, if not explicitly a relevant factor in the case, might fuel negative 
or derogatory perceptions, biases, prejudices, or assumptions about the minority 
group or even incite hate speech and violence against the group. Media coverage 
can worsen these effects, ostracise the accused, polarise populations, and prejudice 
the impartiality of the jury and jeopardise the presumption of innocence. As another 
example, medical data of the accused’s psychological wellbeing can be distorted by 
the media, using terminology such as “insane,” “crazy,” or “mad,” which are not only 
defamatory, but also pejorative terms implying guilt.

The European Court of Human Rights has held states and public authorities have 
positive obligations respecting Articles 6 and 8 to protect the accused from the 
media’s disclosure of highly personal information and these obligations permit 
secrecy in investigations and restrictions on media coverage. Secrecy enables 
protections for, “on the one hand, the interests of the criminal proceedings by 
anticipating risks of collusion and the danger of evidence being tampered with or 
destroyed and, on the other, the interests of the accused, notably from the angle of 
presumption of innocence and, more generally, his or her personal relations and 
interests”.129 

conclusIon

In the context of media coverage of criminal proceedings, in the interests of 
protecting the rights of suspected and accused persons to be presumed innocent 
under Article 6(2) and the rights to privacy and private life under Article 8, greater 
reform is needed with regards to the disclosure of information by judiciary, 
investigatory, and policing authorities. Developing better communications and 
disclosure standards and utilising them in practice is vital, given journalists initially 
garner much initial information from such disclosures. This is compounded by a 
lack of transparency in communications and disclosures in which the  media 
includes statements “off the record” or anonymous quotations from prosecuting or 
investigating authorities as sources “close to the investigation”. Such quotations are 
often given prominence in coverage and are not balanced out by rebuttals from the 
suspect, or their lawyers, family or friends”.130 In the absence of rebuttals or the 
ability for the accused to comment or reply, more often, to the average reader, the 
imbalance depicts the accused as guilty rather than innocent. 

129 European Court of Human Rights, Bédat v. Switzerland, No. 56925/08, 29 March 2016.
130 Baudrihaye-Gérard, L. and Mik, A. (2019), Innocent until proven guilty? The presentation of suspects in 

criminal proceedings, London, Fair Trials.

https://hudoc.echr.coe.int/eng#{\
https://www.fairtrials.org/sites/default/files/publication_pdf/Fair-Trials-Innocent until-proven-guilty-The-presentation-of-suspects-in-criminal-proceedings_0.pdf
https://www.fairtrials.org/sites/default/files/publication_pdf/Fair-Trials-Innocent until-proven-guilty-The-presentation-of-suspects-in-criminal-proceedings_0.pdf
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Also, while criminal proceedings inherently constitute there will be a degree of 
interference in the private life of the accused, this does not justify sweeping 
disregard for the rights of the accused and those in their private network, who can 
also be harmed by disclosures of private or personal information. It is advised 
before disseminating information to the media about ongoing criminal proceedings, 
judiciary, investigatory, and policing officials assess the extent to which specific 
details necessitate disclosure and what purposes such disclosures serve131 and, if it 
is deemed necessary to disclose personally identifiable information, there are 
alternative ways to do so, such as by referring to the region where the accused 
resides rather than disclosing their address,132 or identifying the accused by only the 
first initial of the surname, rather than disclosing their first and surname in full.133 

As a final comment, it is worth noting an additional concern about the presumption 
of innocence and the privacy rights of the accused. “Even if a defendant manages to 
receive a fair trial, despite extensive media coverage of her case, her presumption 
of innocence means nothing to outraged public.”134 After the conclusion of a trial, 
defendants might face persistent stigma135 or suspicion136 from the public, which 
could additionally prejudice the presumption of innocence for the defendant if they 
are involved in other investigations or criminal proceedings. Where found not 
guilty, exonerated, charges are dropped, or even in the instances a sentence is 
served, the accused “will suffer a loss of privacy and public humiliation by having 
their identity and personal background information released to and scrutinised by 
the public” and this can have profound implications for the individual’s ability to be 
reintegrated into or rehabilitated by society.

131 Mullins, D. (2004), Judicial Writing in an Electronic Age, speech delivered at the Supreme and Federal Courts 
Judges’ Conference, 21 December 2004; Winn, P.A. (2004), Online Court Records: Balancing Judicial 
Accountability and Privacy in an Age of Electronic Information, in: Washington Law Review, Volume 79, Issue 
1, pp. 307-330.

132 Mullins, D. (2004), Judicial Writing in an Electronic Age, speech delivered at the Supreme and Federal Courts 
Judges’ Conference, 21 December 2004

133 Morris, J.M. (2003), The Anonymous Accused: Protecting Defendants’ Rights in High-Profile Criminal Cases, 
in: Boston Law Review, Volume 44, Issue 3, pp. 901-946.

134 Tanoos, A. (2017), Shielding the Presumption of Innocence from Pretrial Media Coverage, in: Indiana Law 
Review, Volume 50, pp. 997-1022. 

135 Bailey, J. and Burkell, J. (2017), Revisiting the Open Court Principle in an Era of Online Publication: Questioning 
Presumptive Public Access to Parties’ and Witnesses’ Personal Information, in: FIMS Publications, Volume 
159, pp. 143-183.  

136 Duncan, S. (2008), Pretrial Publicity in High Profile Trials: An Integrated Approach to Protecting the Right to 
a Fair Trial and the Right to Privacy, in: Ohio North University Law Review, University of Louisville School of 
Law Legal Studies Research Paper Series No. 2009-04, pp. 755-797.

https://archive.sclqld.org.au/judgepub/2004/mullins211204.pdf
https://ssrn.com/abstract=2155282
https://ssrn.com/abstract=2155282
https://archive.sclqld.org.au/judgepub/2004/mullins211204.pdf
https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=2240&context=bclr
https://mckinneylaw.iu.edu/ilr/pdf/vol50p997.pdf
https://ir.lib.uwo.ca/cgi/viewcontent.cgi?article=1164&context=fimspub
https://ir.lib.uwo.ca/cgi/viewcontent.cgi?article=1164&context=fimspub
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1117864
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1117864
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It is common, in Italy and in many European countries, for defendants to be 
subjected to means of coercion in court. They are often led from one part of the 
court to another with handcuffs on their wrists, despite the presence of officers 

at their sides. It is also frequent, at least in Italy, that while waiting for the hearing 
they find themselves confined in cells adjacent to the courtroom, again handcuffed 
and flanked by police officers. In many countries, they attend their hearings 
confined in glass or plexiglass boxes, or in cells with iron bars (the so-called “cages”, 
which are common in Italy), or in rooms separated from the rest of the courtroom 
by wooden balustrades.137 The application of these coercive measures is generally 
not due to real, proven security needs. Formally, they are motivated by the presumed 
dangerousness of the defendants. In reality, the cause is to be found in logistical 
reasons, and in a certain inertia that prevents one from questioning useless coercive 
instruments (most of the time) and spatial arrangements inherited from a time 
when procedural guarantees were weaker and security needs, at least in some 
cases, were substantial. 

This coercive treatment is not reserved to all defendants. It only concerns those 
who approach the hearing already deprived of their liberty, as they were under 
arrest or remand. These individuals arrive in the courtroom from the court cells, 
police stations or prison, depending on the country and the specific situation. 

137 For more information on this subject, see De Porti, S., Chebrout, M. and Fay, L. (2012), The Dock and Physical 
Restraints : the presumption of innocence put to the test by appearances at trial, Themis Competition 2012.
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These people are subjected to precautionary measures, even though they are 
innocent until the final judgement. This represents one of the bases upon which the 
problem arises: defendants do not sit in the courtroom next to their defence counsel 
as free individuals, as the principle of equality of parties states. There are other 
cases, as we shall see.

In many courts in Italy, these people enter the courtroom through a separate 
entrance. On one side of the room there is the general entrance and on the other 
side there is a door leading to the so-called “cages”: an informal name that provides 
a clear image of the cited place. Generally, the physical conditions of the courtroom 
and of the “cage” differ considerably: there may be wooden or concrete benches, or 
comfortable armchairs; likewise, the cleanliness and dirtiness of the room varies.

Italian courtroom with cages

The unequal arrangement of the parties in question has a strong symbolic value, 
which is further emphasised by the frequent media exposure of the defendants. The 
courtroom is indeed a public place, where video cameras are allowed to record and 
often images are broadcasted in TV reports, newspapers and other online channels. 

As mentioned above, the formal reasons for these measures are the so-called 
security requirements. Bars, barriers and handcuffs aid in preventing the possibility 
of escape, aggression, disturbances that might arise during the hearing as well as 
contact with third parties. Whether these dangers are real is, however, questionable. 
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As it is debatable the lack of other dissuasive means that can be instead put in place. 
In several interviews carried out by Antigone along with various Italian lawyers, it 
clearly emerged that there is no concrete and relevant evaluation of the individual 
case. No case-related elements that could imply the dangerousness of the individual, 
such as resisting the arrest, are taken into account; therefore, the criteria at issue 
results questionable. The deprivation of liberty is the result of an automatism, the 
result of a practice that symbolically puts the accused in a situation of pre-guilt. In 
regard to the danger of violence, it should be borne in mind that during the 
questioning, the defendant, at least in Italy, is brought in front of the judge, with 
whom he/she confers without means of coercion. This does not lead to disconcerting 
reactions.

This is a widespread practice, albeit with some variations, that contrasts several 
principles: the presumption of innocence, visually challenged by the typical signs of 
punishment worn by individuals not yet sentenced; the protection of the dignity of 
the person subjected to criminal proceedings; the right to effective legal assistance, 
which is hindered by the physical distance between the defender and the assisted 
person, or by noisy intercoms and other barriers.138

The visual impact of defendants in cages is impactful. In Italy, the images of the 
Palermo bunker room (a courtroom built between 1985 and 1986 in the Ucciardone 
prison), in which the maxi-trial of Cosa Nostra took place, are well known: the 
defendants, accused of serious crimes (and later convicted), attended the hearings 
from metal cages in which they stood side by side. In that case, the defendants had 
strong ties with the territory, and consequently the suspicion of dangerousness 
appeared and still appears well-founded. Nevertheless, this treatment is also 
reserved to many other defendants, not comparable to the latter. Imprisonment in 
cages is a common practice every time a hearing involves a large number of 
defendants. When there’s a restricted number of accused, this practice is less 
common. In such cases, it is more likely that the judge will allow them to sit next to 
their defence counsel, as the law requires. Nevertheless, this usually happens after 
a waiting period spent in a cell adjacent to the courtroom, sometimes handcuffed.

In Italy “cages” are a widespread coercive tool. In other countries, glass or plexiglass 
boxes are extremely common. Recently the images of Aleksej Navalny, a Russian 
activist, politician and blogger, who watched his own trial in Moscow from a glass 
box, have been widely advertised in the media.

138 For more information on this subject, see Herszenhorn, D.M. (2013), Presumed Innocent, but Caged in Court, 
The New York Times, 18 November 2013.

https://www.nytimes.com/2013/11/19/world/europe/courtroom-cages-remain-common-despite-criticism.html
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It is a frequently employed tool in France.

The rules, as is often the case, conflict with practice. In the Italian legal system, 
Article 474 of the Code of Criminal Procedure contains a general principle according 
to which every defendant should attend the hearing as a free individual. The article 
provides for exceptions. However, these should indeed be exceptions. This is the 
text of the code: “The defendant attends the hearing as a free person, even if 
detained, unless precautions are necessary to prevent the danger of escape or 
violence”. Exceptions should be justified, but in practice this does not happen. 
Furthermore, Article 146 aids in implementing provisions of the Code of Criminal 
Procedure, which provides for private parties to be seated alongside their own 
defence counsel, unless there is a need for caution, which again should be the 
exception. Finally, Article 42 bis of the Penitentiary Ordinance prohibits individual 
translations of prisoners, the use of handcuffs, except in cases of danger of escape 
or where particularly difficult conditions arise, which need to be certified by a 

[In Italy] the defendant attends the hearing 
as a free person, even if detained, unless 
precautions are necessary to prevent the 
danger of escape or violence.



50
Cages, boxes, handcuffs:  

the coercion of defendants in Italian and European courts

The presumpTion of innocence and The media coverage of criminal cases 

member of the prison management or the judicial authority. This is a different 
aspect from the way the hearing is attended, but still relevant. 

France is one of the countries that make frequent use of boxes. Following a decree  
issued by the Ministry of Justice in 2016 (implementing a national directive on the 
security of judicial activities),139 the generalisation of the glass box security device, 
already present in many French courts, began. The measure was severely criticised 
and eventually challenged by the French Lawyers Union (Syndicat des avocats de 
France) before the Defender of Rights (Défenseur des droits), the French 
ombudsperson. The issue was presented to the Court of Cassation and the Council 
of State. As a result of these actions, the installation of the boxes stopped after they 
were installed in 18 courtrooms. The Defender of Rights denounced the Government’s 
measure,140 recommending to the Ministry of the Interior and the Ministry of Justice 
to repeal the current legislation, restrict the presence of the boxes to cases where 
serious security risks are involved, and create boxes that respect the fundamental 
rights of the accused. The measure has aroused interest in several countries,141 and 
it is worth reiterating the arguments put forward by Defender of Rights. The first 
argument involves the unfoundedness of the assumptions underlying the 
Government’s measure, namely the existence of security requirements. The 
Defender of Rights underlines that in the three courts monitored by himself, in the 
previous years, there have never been episodes of violence, escape attempts or 
contacts with third parties. Antigone’s interviews also showed that such episodes 
are almost non-existent in Italy. Some saw the use of “cages” as a legacy of the 1970s, 
a period which saw a few courtroom protests, even though these were sporadic.

The Defender of Rights also considered the arrangement of defendants in glass or 
plexiglass boxes a violation of the right to a fair trial and effective participation in 
the proceedings. Such arrangements encumber the defendant from conferring with 
their lawyer during the hearing. Communication, according to the Defender of 
Rights, is possible, but is strongly inhibited by the presence of glass or noisy 
intercoms, when it should always be free and confidential. The issue had already 
been addressed in France many years before. As early as 1985, the Court of Cassation 

139 France, Ministry of Justice (Ministre de la Justice), Order of 18 August 2016 approving the ministerial defence 
and security policy (Arrêté du 18 août 2016 portant approbation de la politique ministérielle de défense et de 
sécurité́ NOR: JUST1624217), 18 August 2016.

140 France, Defender of Rights (Défenseur des droits), Decision of the Defender of Rights No 2018-128 (Décision 
du Défenseur des droits n°2018-128), 17 April 2018.

141 For example, see Canestrini, N. (2018), The detention in metal cages during the hearing is detrimental to the 
fundamental rights of the defendant (La detenzione in gabbie metalliche durante l’udienza è lesiva dei diritti 
fondamentali dell’imputato), in: Giurisprudenza Penale Web, Issue 4/2018. See also Fair Trials (2018), Glass 
boxes in courtrooms violate presumption of innocence, finds French Ombudsperson, press release, 24 April 
2018.

http://www.textes.justice.gouv.fr/art_pix/JUST1624217A.pdf
http://www.textes.justice.gouv.fr/art_pix/JUST1624217A.pdf
https://juridique.defenseurdesdroits.fr/doc_num.php?explnum_id=17462
https://juridique.defenseurdesdroits.fr/doc_num.php?explnum_id=17462
https://www.giurisprudenzapenale.com/wp-content/uploads/2018/04/Canestrinii_gp_2018_4.pdf
https://www.giurisprudenzapenale.com/wp-content/uploads/2018/04/Canestrinii_gp_2018_4.pdf
https://www.fairtrials.org/news/glass-boxes-courtrooms-violate-presumption-innocence-finds-french-ombudsperson
https://www.fairtrials.org/news/glass-boxes-courtrooms-violate-presumption-innocence-finds-french-ombudsperson
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ruled on the legitimacy of glass boxes, making it subject to confidentiality and 
freedom in the communication between the assisted and the defender.142

The defenders interviewed by Antigone highlighted a further element that inhibits 
communication with the client, namely the frequent presence, in Italy, of agents 
stationed near the defendants. This problem does not only concern the specific 
moment of the hearing. A previous study143 had shown that the violation of the 
confidentiality of the conversation between lawyer and client was frequent even 
before the hearings, limited to cases of summary hearings. In the court of Rome, for 
example, interviews before summary hearings usually take place in the corridor in 
front of the courtroom, or in a corner of the courtroom, with the officers standing 
next to the arrested person. The lawyer can ask them to leave, but it is up to him/
her to do so, and often he/she does not.

The Defender of Rights, in its opinion, notes how the arrangement of defendants in 
glass or plexiglass boxes violates the principle of presumption of innocence. The 
ombudsperson notes a contrast with Directive (EU) 2016/343 of the European 
Parliament and of the Council of 9 March 2016 on the reinforcement of certain 
aspects of the presumption of innocence and of the right to be present at the trial 
in criminal proceedings.144 The Directive, provided in Article 5, relating the 
attendance of suspects and accused individuals, concerns the adoption by member 
states of “appropriate measures to ensure that suspects and accused people are not 

142 France, Court of Cassation, Criminal Chamber (Cour de cassation, Chambre criminelle), Decision of 15 May 
1985, 84-95.752 (Décision du 15 mai 1985, 84-95.752), 15 May 1985.

143 Martello, C.P., Marietti, S., Antonucci, C. and Villarejo, G. (2018), Inside Police Custody 2: Report on Italy, 
Rome, Antigone.

144 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening 
of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal 
proceedings, OJ 2016 L 065.

directive (eU) 2016/343 on the reinforcement 
of certain aspects of the presumption of 
innocence and of the right to be present at 
the trial in criminal proceedings requires 
Member states to take “appropriate 
measures to ensure that suspects and 
accused people are not portrayed as guilty, 
in court or in public, through the use of 
physical coercion measures”.

https://www.legifrance.gouv.fr/juri/id/JURITEXT000007065545
https://www.antigone.it/upload2/uploads/docs/IPC_ITA.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
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portrayed as guilty, in court or in public, through the use of physical coercion 
measures”. The same article provides for exceptions that make the use of means of 
coercion legitimate in certain cases, where it is necessary to prevent attempts to 
escape or contact with third parties, or for security reasons. Nevertheless, these 
should be exceptions. The introduction of defendants in glass boxes or cells, 
according to the Defender of Rights, likens the defendant to a presumption of guilt, 
and it is likely to influence the free conviction of the judge and jurors. This view is 
also widespread among lawyers interviewed by Antigone. 

Finally, and this is a central point, the Defender of Rights notes in relation to the 
contested rule and the widespread practice, an inability on the part of the State to 
guarantee the dignity of individuals undergoing criminal proceedings. In this 
regard, he refers to the most recent case-law of the European Court of Human 
Rights, which is worth reiterating briefly. The European Court of Human Rights has 
often seen this detention as a violation of Article 3 of the European Convention on 
Human Rights, which prohibits all forms of torture, inhuman or degrading treatment 
or punishment. It should be recalled that Article 3 is an absolute prohibition. No 
exceptions are allowed on the grounds of the specificity of the situation and the 
consequent need for a balancing act, contrary to other rights. 

These are the most recent and significant judgments of the European Court of 
Human Rights. In the case of Khodorkovskiy and Lebedev v. Russia, judgement of 
25  July  2013,145 the Court stated that the positioning in a metal cage, during the 
hearing, constitutes a degrading treatment. In the case of Yaroslav Belousov 
v. Russia, judgement of 4 October 2016,146 it is clarified that this always applies to 
metal cages, but for glass or plexiglass boxes it is necessary to assess other elements 
(duration of placement, size, mode of communication with one’s client and others). 
In Belousov’s case, the Court found a violation of Article 3, as well as of the accused’s 
right of defence, guaranteed by Article 6(3)(b) and (c) of the Convention and 

145 European Court of Human Rights, Khodorkovskiy and Lebedev v. Russia, Nos. 11082/06 and 13772/05, 
25 July 2013.

146 European Court of Human Rights, Yaroslav Belousov v. Russia, Nos. 2653/13 and 60980/14, 4 October 2016.

Defender of Rights: “The introduction of 
defendants in glass boxes or cells likens the 
defendant to a presumption of guilt, and it is 
likely to influence the free conviction of the 
judge and jurors.”

http://hudoc.echr.coe.int/eng?i=001-122697
http://hudoc.echr.coe.int/eng?i=001-166937
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concerning effective participation in the trial and defence assistance.147 The 
applicant, who was also subjected to unjustified provisional detention, had been 
placed in the default box, without a concrete assessment of the case, for the 
duration of the trial (several months). Due to his position, it was “impossible for the 
applicant to have confidential exchanges with his legal counsel, to whom he could 
only speak through a microphone and in close proximity to the police guards” and 
“to handle documents or take notes”.148 In the case of Svinarenko and Slyadnev v. 
Russia, judgement of 17 July 2014,149 a passage of the judgment is particularly 
significant with regard to the humiliating and degrading effects that according to 
the Court derives from placement in boxes or cells: “Lastly, the Court finds no 
convincing arguments to the effect that, in present‑day circumstances, holding a 
defendant in a cage during a trial is a necessary means of physically restraining him, 
preventing his escape, dealing with disorderly or aggressive behaviour, or protecting 
him against aggression from outside. Its continued practice can therefore hardly be 
understood otherwise than as a means of degrading and humiliating the caged 
person. The object of humiliating and debasing the person held in a cage during a 
trial is thus apparent.”.

Moreover, in the case of Kavkazskiy v. Russia, judgement of 28 November 2017, the 
Court once again condemned Russia for violating Article 3 of the Convention due to 
the placement of the accused inside a glass box.150 In this case of Svinarenko and 
Slyadnev v. Russia the Court assessed the criterion of the space available to the 
defendants: two people accused of crimes including robbery who, during the trial, 
had been confined inside metal cages, 1.5 by 2.5 metres wide, surrounded by bars 
and enclosed above by wire.151 

Lastly, it is worth mentioning the case of Valyuzhenich v. Russia, judgment of 
26 March 2019, in which the Court ruled that in violation of Article 3 of the European 
Convention of Human Rights, it constitutes degrading treatment to detain the 
applicant in a metal cage during the hearings of the criminal trial, in which he is a 
defendant, with the consequent compression of his right of defence, given the 
impossibility of conferring with his lawyer, and with the humiliating effect of 
appearing to be a dangerous criminal, in violation of the principle of the presumption 

147 For comparison, see Canestrini, N. (2018), The detention in metal cages during the hearing is detrimental to 
the fundamental rights of the defendant (La detenzione in gabbie metalliche durante l’udienza è lesiva dei 
diritti fondamentali dell’imputato), in: Giurisprudenza Penale Web, Issue 4/2018.

148 European Court of Human Rights, Yaroslav Belousov v. Russia, Nos. 2653/13 and 60980/14, 4 October 2016.
149 European Court of Human Rights, Svinarenko and Slyadnev v. Russia, Nos. 32541/08 and 43441/08, 17 July 

2014.
150 European Court of Human Rights, Kavkazskiy v. Russia, No. 19327/13, 28 November 2017.
151 European Court of Human Rights, Svinarenko and Slyadnev v. Russia, Nos. 32541/08 and 43441/08, 17 July 

2014.

https://www.giurisprudenzapenale.com/wp-content/uploads/2018/04/Canestrinii_gp_2018_4.pdf
https://www.giurisprudenzapenale.com/wp-content/uploads/2018/04/Canestrinii_gp_2018_4.pdf
http://hudoc.echr.coe.int/eng?i=001-166937
http://hudoc.echr.coe.int/eng?i=001-145817
http://hudoc.echr.coe.int/eng?i=001-178901
http://hudoc.echr.coe.int/eng?i=001-145817
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of innocence. Once again, the Court underlines the humiliating effect on the 
defendant, and reception of the defendant as a “dangerous criminal”.152

The arrangement in boxes or cells is widespread throughout Europe. There has 
been some criticism of the “docks” installed since 2000 in many courtrooms in 
England and Wales. These “docks” in some courts are placed inside the wall, 
separated from the courtroom by a strip of glass. In others, they are wooden and 
glass structures placed in the middle of the courtroom.

Dock in an English courtroom

Also, in Spain, defendants are subjected to harsh coercive instruments, such as 
handcuffs, applied without adequate risk assessment.

152 European Court of Human Rights, Valyuzhenich v. Russia, No. 10597/13, 26 March 2019.

http://hudoc.echr.coe.int/eng?i=001-191958
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In Italy, however, glass boxes are an exception. Normally, there are the so-called 
“cages”, which are considered by the Court to be opposed to Article 3 of the 
European Convention of Human Rights. 

In addition to the issue of how defendants attend the hearings, there is also the 
issue of how suspects and defendants are treated while waiting for the hearing, a 
waiting period that is often spent in handcuffs in a cell adjacent to the courtroom, 
alongside the issue of how they are transferred from one place to another in the 
court. Transfers usually take place in handcuffs, the so-called “irons”. All the 
defenders interviewed expressed strong scepticism about the real need to use 
handcuffs when defendants are escorted by officers, as attempts of escape are 
unlikely. None of the interviewees had any memory or knowledge of escape attempts 
before or during the hearing. 

The issues raised are certainly not raised here for the first time. In a document 
published by the Criminal Chambers of Milan in 2016,153 Milanese lawyers called for 
the removal of cells from the courtrooms of the Palazzo di Giustizia as well as the 
abolition of the practice, whereby defendants are brought into the courtroom with 
handcuffs on their wrists. The document cites a significant episode of the space 
that “cages” occupy in the imagination of legal practitioners, and the meaning that 
is associated with them. In the Ruby trial, in which former Prime Minister Silvio 
Berlusconi was a defendant, the president of the court ordered the cells in the 
courtroom to be covered with white sheets, thus making them even more prominent. 

The treatment described questions different principles affirmed by the highest 
legislation: the dignity of the person subject to criminal proceedings, the presumption 

153 Criminal Chambers of Milan (Camera Penale di Milano) (2016), The aesthetics of justice, cages and hypocrisy 
(L’estetica della giustizia, le gabbie e l’ipocrisia), press release, 19 September 2016.

https://www.camerepenali.it/cat/7881/lestetica_della_giustizia,_le_gabbie_e_lipocrisia.html
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of innocence, the right to a fair trial, the right to effective legal assistance. The 
distortions to these principles are further emphasised by the media exposure of the 
defendants, which places them in front of an extremely wide audience. Trials take 
place, as is well known, in a public place. The hearings are usually open to the public 
and to journalists, who in many cases attend with video cameras. Images of the 
defendants in cages, in handcuffs or handcuffed, are broadcasted on TV channels, 
published in newspapers and posted on social networks. This occurs in an 
environment intrinsic of accusatory inclination, where media tend to present 
investigative hypotheses as truths already ascertained. This further undermines 
the principle of the presumption of innocence.

The distribution of images of suspected or accused individuals subjected to coercive 
measures is often contrary to the law. This mainly concerns the moment of arrest 
or relocation from one place to another. Article 114 of the Code of Criminal 
Procedure, in fact, states that “it is forbidden to publish the image of a person 
deprived of personal liberty taken while subjected to the use of handcuffs or other 
means of physical coercion, unless the person consents thereto”. Nowadays, these 
images may be provided by the authorities themselves. The European legislator, 
with Directive 2016/343, has sought to outline rules that strengthen the presumption 
of innocence regarding the distribution of this type of images. The countries, as 
stated in recital 19, “should take the necessary measures to ensure that, when 
providing information to the media, public authorities do not present suspects or 
accused individuals as guilty until their guilt has been legally proven”. 

In the light of this picture, a decisive action against the automatic placement of 
defendants in cages or boxes is imperative, both in Italy and Europe. Furthermore, 
it is crucial to change the circumstances under which defendants wait to appear 
before the judge or are transferred from one place to another in the court. It is vital 
to pursue the path indicated by the European legislation and the European Court of 
Human Rights, ensuring the dignity of the person undergoing criminal proceedings, 
the right to a fair trial and the presumption of innocence.
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IntroductIon

In this chapter we will explore the case law of the European Court of Human 
Rights on Article 6(2) of the European Convention on Human Rights, safeguarding 
the presumption of innocence, and specifically the manner in which the Court 

adjudicates cases involving media coverage of the criminal proceedings. The 
relevant jurisprudence encompasses cases dealing with public statements made by 
state officials to the media, in the context of informing the general public on the 
progress of ongoing police operations and criminal investigations. The Strasbourg 
Court has had the opportunity to examine the role of the media and the coverage 
of criminal proceedings under the prism of other Convention articles, most notably 
Article 10, which safeguards freedom of expression, including the right to hold 
opinions and to receive and impart information, as well as Article 8 on the right to 
respect for private and family life. This case law is exceptionally addressed here, 
insofar as it contains reasoning which is relevant to the topic at hand, especially in 
relation to adverse press campaigns.

MEDIA COVERAGE  
OF CRIMINAL CASES IN ThE CASE LAW  
OF ThE EUROPEAN COURT OF hUMAN RIGhTS
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Furthermore, this chapter does not deal with the jurisprudence of the Court of 
Justice of the European Union. This is primarily due to the fact that pertinent case 
law of the Court of Justice on the presumption of innocence is very limited, 
especially in relation to the specific topic of the role of the media and their coverage 
of the criminal proceedings. It must be reminded, in this regard, that for the Court 
of Justice to consider a case on its merits it must fall within the scope of application 
of EU law.154 Although the adoption of Directive (EU) 2016/343 on the strengthening 
of certain aspects of the presumption of innocence and of the right to be present at 
the trial in criminal proceedings has recently provided the Court of Justice with 
more opportunities to adjudicate on relevant cases, the Luxembourg Court 
continues to draw on the interpretation of the presumption of innocence by 
Strasbourg in order to define relevant notions,155 in line with Article 53 of the 
Charter of Fundamental Rights of the European Union and the preamble of the 
Presumption of Innocence Directive.156 Thus, both Article 48 of the Charter of 
Fundamental Rights on the presumption of innocence and the right of defence, and 
the provisions of the Presumption of Innocence Directive are to be interpreted in 
light of European Court of Human Rights case law, as analysed below. 

Finally, on the question of how the European Court of Human Rights evaluates the 
role of media coverage of the criminal proceedings when awarding compensation 
for damages, the following should be born in mind. First, the Court seldom provides 
detailed justifications on its decision-making with regards to just satisfaction 
claims. Instead, it usually limits itself to simply award certain amounts for pecuniary 
and non-pecuniary damage, without distinction between the various violations of 
Convention articles found in each specific case. This holds true all the more when 
it comes to the different elements establishing the breach of a single Article, as is 
the case with the evaluation of the role of the media in violations of Article 6(2) of 
the European Convention on Human Rights. In fact, the Court expressly states in its 
established case law that, when it comes to infringements of the presumption of 
innocence by public prejudicial statements, all the circumstances of the case are to 
be considered cumulatively. Moreover, the Court generally regards the finding that 
there has been a violation of a Convention article to be just satisfaction in and of 
itself. Consequently, the amounts awarded for damages, in particular moral 
damages, are largely symbolic and not necessarily reflective of the relative weight 
placed by the Court on each infraction.

154 See also Article 51 of the Charter of Fundamental Rights of the European Union on the applicability of the 
Charter. 

155 Court of Justice of the European Union, C-377/18, AH and Others, 5 September 2019, §§ 42, 43; Court of 
Justice of the European Union, C-220/13 P, Nikolaou v. Court of Auditors, 10 July 2014, § 35. 

156 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening 
of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal 
proceedings, OJ 2016 L 065, Preamble Recitals 11, 13, 14, 27, 41, 45, 48.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
http://curia.europa.eu/juris/document/document.jsf?text=&docid=217488&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4427070
http://curia.europa.eu/juris/document/document.jsf?text=&docid=154826&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4428535
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
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For example, in Gutsanovi v. Bulgaria,157 the Court awarded to the four applicants 
the large sum of 40,000 EUR in moral damages. It did so, however, for the concurrent 
violation of several articles of the Convention, namely, Articles 3 on the prohibition 
of torture, 5(3) and (5) on the right to liberty and security, 6(2), 8, and 13 on the right 
to an effective remedy, in conjunction with Articles 3 and 8. The violation of the 
presumption of innocence through statements made by the Minister of Interior on 
a nationally televised TV show made for only a small part of the Court’s reasoning 
in that case. On the other hand, in one of the rare cases where the Court explicitly 
ordered compensation for moral damages specifically for the violation of Article 
6(2), Y.B. and others v. Turkey,158 the amount awarded was a mere 1,500 EUR per 
applicant (7,500 EUR in total).

Nevertheless, as will be shown next, the Court does consider cases involving media 
coverage of the criminal proceedings to merit more scrutiny than those where the 
potential violation of the presumption of innocence took place in a purely procedural 
context. Some indication as to how this translates into its reasoning when it comes 
to just satisfaction claims may be found in one of the earlier cases dealing with the 
question at hand, Allenet de Ribemont v. France. In Allenet de Ribemont,159 referred 
to it by the former European Commission of Human Rights, the Court dealt 
specifically with the question of expenditure in accordance with Article 50 of the 
European Convention on Human Rights. In relation to the pecuniary damage 
inflicted on the applicant, the Court took into account the seriousness of the 
accusations made against him in a press conference and the effect these had on the 

157 European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013.
158 European Court of Human Rights, Y.B. and others v. Turkey, Nos. 48173/99 and 48319/99, 28 October 2004.
159 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, § 62.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2234529/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2248173/99%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2215175/89%22]}
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trust placed in him by the people he did business with, and found the circumstances 
of the case to partly justify his claim for compensation. In relation to the non-
pecuniary damage suffered by the applicant, the Court’s assessment was much 
more damning. Specifically, the Court considered that the applicant “indisputably 
sustained non-pecuniary damage on account of the breach of … especially Article 
6 para. 2 (art. 6-2)” and that the extensive coverage of the statements in question 
made the “lack of restraint and discretion vis-à-vis the applicant all the more 
reprehensible”. The fact that the statements were reproduced internationally also 
factored in the Court’s assessment. 

It follows that, although it is difficult to form a concrete assessment of the manner 
in which the Court evaluates the role of media coverage of the criminal proceedings 
when deciding on the justification and amount of compensations awarded to 
applicants claiming damages for violations of the presumption of innocence, 
elements such as the level of exposure to the media in conjunction with the lack of 
diligence shown by public officials in the process of informing the public about 
ongoing criminal investigations, most likely play a large part in the Court’s reasoning 
in similar cases.

the scope of applIcatIon  
artIcle 6(2) of the european conventIon on human rIGhts

Before we proceed with the analysis of the Court’s jurisprudence on the media 
coverage of criminal proceedings, it is useful to delineate the temporal and material 
scope of application of article 6(2) of the European Convention on Human Rights.

The presumption of innocence aims at preventing the undermining of a fair criminal 
trial by prejudicial statements made in close connection with the criminal 
proceedings.160 In accordance with the letter of Article 6(2), the presumption of 
innocence is applicable from the moment a person is “charged with a criminal 
offence”. The notion of criminal charges has an autonomous meaning within the 
context of the European Convention on Human Rights, so as to ensure a uniform 
level of protection, without prejudice to the different definitions employed in the 
various criminal justice frameworks of the States parties to the Convention. Thus, 
Article 6(2) is applicable from the moment of the official notification given to an 
individual by the competent authority of an allegation that he or she has committed 

160 European Court of Human Rights, Khuzhin and others v. Russia, No.  13470/02, 23 October 2008, § 93; 
European Court of Human Rights, Matijašević v. Serbia, No. 23037/04, 19 September 2006, § 45.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2213470/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2213470/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2223037/04%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2223037/04%22]}
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a criminal offence161 or from the point at which his or her situation has been 
substantially affected by actions taken by the authorities as a result of a suspicion 
against her or him.162 This phrasing permits a broad interpretation of the notion of 
criminal charges and has led to the application of the presumption of innocence to 
proceedings which may not strictly fall within the ordinary meaning of the term 
“criminal proceedings”. 

Hence, Article 6(2) has been found to be applicable in criminal proceedings running 
parallel to the ones where the person concerned has the capacity of the accused;163 
in subsequent criminal proceedings;164 in civil actions such as compensation claims 
by former criminal suspects or defendants as a result of discontinued proceedings165 
or of an acquittal;166 and in civil or disciplinary proceedings, provided that those 
civil actions are linked to the criminal proceedings to such a degree so as to be 
considered as a consequence of or concomitant with the prior criminal proceedings.167 
Nevertheless, the impugned public statements must be connected to actual criminal 
charges. Article 6(2) has been found not to be applicable in cases where a state 
official has publicly “accused” the applicants of committing a criminal offence or of 
otherwise conducting themselves reprehensibly but criminal proceedings were not, 
in fact, initiated against them.168 Such cases may give rise rather to considerations 
of protection against defamation and adequate access to court to determine civil 
rights, or could raise issues under Articles 8 and 6(1) of the Convention.169 

161 European Court of Human Rights, Bikas v. Germany, No. 76607/13, 25 January 2018, § 30.
162 European Court of Human Rights, Simeonovi v. Bulgaria, No. 21980/04, 12 May 2017, §§ 110-11; European Court 

of Human Rights, Karaman v. Germany, No. 17103/10, 27 February 2014, § 43; European Court of Human 
Rights, Bauras v. Lithuania, No. 56795/13, 31 October 2017, § 52.

163  European Court of Human Rights, El Kaada v. Germany, No. 2130/10, 12 November 2015, § 37.
164 European Court of Human Rights, Karaman v. Germany, No. 17103/10, 27 February 2014, § 43; European Court 

of Human Rights, Bauras v. Lithuania, No. 56795/13, 31 October 2017, § 52; European Court of Human Rights, 
Phillips v. the United Kingdom, No. 41087/98, 5 July 2001, § 30.

165  European Court of Human Rights, Lutz v. Germany, No. 9912/82, 25 August 1987, §§ 50-64. 
166 European Court of Human Rights, Sekanina v. Austria, No. 13126/87, 25 August 1993, §§20-31.
167 European Court of Human Rights, O. v. Norway, No. 29327/95, 11 February 2003, §§33-41; European Court of 

Human Rights, Agosi v. the United Kingdom, No. 9118/80), 24 October 1986, §§ 64-67.
168 European Court of Human Rights, Zollman v. the United Kingdom, No.  62902/00, 27 November 2003; 

European Court of Human Rights, Blake v. the United Kingdom, No. 68890/01, 26 September 2006, §§ 123-24; 
European Court of Human Rights, Gogitidze and Others v. Georgia, No. 36862/05, 12 May 2015; European 
Court of Human Rights, Sharxhi and others v. Albania, No. 10613/16, 11 January 2018, § 178.

169 European Court of Human Rights, Zollman v. the United Kingdom, No.  62902/00, 27 November 2003; 
European Court of Human Rights, Ismoilov and others v. Russia, No. 2947/06, 24 April 2008, § 160.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2276607/13%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2276607/13%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2221980/04%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2221980/04%22]}
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{%22appno%22:[%222130/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%222130/10%22]}
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2241087/98%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2241087/98%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%229912/82%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%229912/82%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2213126/87%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2229327/95%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%229118/80%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2262902/00%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2268890/01%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2236862/05%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2210613/16%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2262902/00%22]}
https://hudoc.echr.coe.int/eng#{\
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Article 6(2) applies to the criminal proceedings in their entirety, including the pre-
trial stage. It also applies after the criminal proceedings are terminated following a 
decision by a competent tribunal, often irrespective of their outcome, i.e., of 
whether the accused person(s) were acquitted in full or partially, as well as of the 
grounds for their acquittal.170 Furthermore, the presumption of innocence may also 
apply to appeal proceedings, even if the person concerned was convicted by a first-
instance court.171 However, once an accused person has been proved guilty of a 
specific offence according to law, Article 6(2) ceases to apply, unless the case 
concerns statements of such a nature and degree as to amount to the bringing of a 
new “charge” within the autonomous meaning defined above.172

the relatIonshIp wIth  
artIcle 10 of the european conventIon on human rIGhts

The Court recognises freedom of expression as “one of the foundations of a 
democratic society, one of the basic conditions for its progress and for the 
development of every man”.173 Article 10 of the European Convention on Human 
Rights, safeguarding freedom of expression, includes the freedom to receive and 
impart information and protects the freedom of the press in accordance with its 

170 European Court of Human Rights, Minelli v. Switzerland, No. 8660/79, 25 March 1983, §§ 25-41.
171 European Court of Human Rights, Konstas v. Greece, No 53466/07, 24 May 2011, §§ 34-37.
172 European Court of Human Rights, Engel and Others v. the Netherlands, Nos. 5100/71, 5101/71, 5102/71, 

5354/72 and 5370/72, 8 June 1976, § 90.
173 European Court of Human Rights, Handyside v. the United Kingdom, No. 5493/72, 7 December 1976, § 49.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%228660/79%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2253466/07%22]}
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{%22appno%22:[%225493/72%22]}
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fundamental role in the functioning of a democratic and pluralistic society, as well 
as the right of the public to be informed. In light of these considerations, in cases 
involving media coverage of the criminal proceedings the Court seeks to strike a 
balance between the two competing rights. 

Specifically, the Court acknowledges that in a democratic society it is inevitable 
that information is imparted to the public regarding, inter alia, police investigations, 
high profile criminal cases, or cases involving serious misconduct in office.174 
Therefore, Article 6(2) cannot prevent the authorities from informing the public 
about the criminal proceedings, but it requires that they do so with all the discretion 
and circumspection necessary to ensure respect for the presumption of innocence 
of the persons involved in the criminal proceedings in question.175 

It should be noted here that Article 6(2) is applicable only to statements made by 
public authorities and not to statements of guilt made by private persons and the 
media, and does not entail any positive obligations for the States regarding the 
latter.176 These statements may, instead, raise concerns on the basis of Articles 8 and 
10 of the European Convention on Human Rights.

174 See among others: European Court of Human Rights, Arrigo and Vella v. Malta, No. 6569/04, 10 May 2005; 
European Court of Human Rights, Karakaş and Yeşilırmak v. Turkey, 43925/98, 28 June 2005.

175 European Court of Human Rights, Fatullayev v. Azerbaijan, No. 40984/07, 22 April 2010, § 159; European Court 
of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, § 38; European Court of Human 
Rights, Garycki v. Poland, No. 14348/02, 6 February 2007, § 69.

176 European Court of Human Rights, Mityanin and Leonov v. Russia, Nos. 11436/06 and 22912/06, 7 May 2019, § 102.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%226569/04%22]}
https://hudoc.echr.coe.int/eng#{\
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2240984/07%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2215175/89%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2214348/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2211436/06%22]}
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overvIew of the case law  
of the european court of human rIGhts

Public statements are considered prejudicial 
within the meaning of Article 6(2) when 
they are capable of interfering with the 
public’s perception on the guilt of the 
suspect or accused person or with the 
assessment of the facts by the competent 
judicial authority.

The presumption of innocence prohibits the premature expression of the opinion 
that the person “charged with a criminal offence” is guilty before he or she has been 
so proved according to law (prejudicial statements).177 Public statements are 
considered prejudicial within the meaning of Article 6(2) when they are capable of 
interfering with the public’s perception on the guilt of the suspect or accused 
person or with the assessment of the facts by the competent judicial authority.178 
When attempting to establish whether a statement is prejudicial and, thus, 
problematic in light of the presumption of innocence, the Court considers all the 
circumstances making up the context in which the statement was made.179 The 
relevant circumstances examined by the Court may be broadly categorised as 
described below.

capacIty of the person makInG the statement

Prejudicial statements may be expressed by the tribunal in charge of the case, but 
also by other public officials.180 Thus, the presumption of innocence may be infringed 

177 European Court of Human Rights, Minelli v. Switzerland, No. 8660/79, 25 March 1983.
178 European Court of Human Rights, Ismoilov and others v. Russia, No. 2947/06, 24 April 2008, § 161; European 

Court of Human Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, § 53.
179 European Court of Human Rights, Daktaras v. Lithuania, No.  42095/98, 10 October 2000, § 42; European 

Court of Human Rights, A.L. v. Germany, No. 72758/01, 28 April 2005, § 31.
180 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, § 41; European 

Court of Human Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000, §§ 41-43; European Court of 
Human Rights, Petyo Petkov v. Bulgaria, No. 32130/03, 7 January 2010, § 91; European Court of Human 
Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, § 49.

https://hudoc.echr.coe.int/eng#{\
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not only by a judge or court but also by other public authorities, including police 
officials;181 the President of the Republic;182 the Prime Minister;183 the Minister of the 
Interior;184 the Minister of Justice;185 the President of the Parliament;186 the 
prosecutor;187 other officials involved in the investigation.188 Statements by judges 
are subject to stricter scrutiny than those by investigative authorities.189 

The notion of a public official does necessarily imply an elected representative or 
public employee, but may include persons of recognised public standing, from 
having held a public position of importance in the past or from running for elected 
office.190 However, statements made by the chairman of a political party which was 
legally and financially independent from the State in the context of a heated political 
climate may not be considered as statements of a public official acting in the public 
interest, and do not fall under the scope of Article 6(2).191 

The Court has acknowledged that in cases where an applicant was an important 
political figure at the time of the alleged offence, the highest State officials, 
including the Prosecutor General, the Prime Minister, the Minister of the Interior,192 

181 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, §§ 37 and 41.
182 European Court of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, § 149.
183 European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013, §§ 194-198.
184 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, §§ 37 and 41.
185 European Court of Human Rights, Konstas v. Greece, No 53466/07, 24 May 2011, §§ 43 and 45.
186 European Court of Human Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, § 53.
187 European Court of Human Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000, § 42.
188 European Court of Human Rights, Khuzhin and others v. Russia, No. 13470/02, 23 October 2008, § 96.
189 European Court of Human Rights, Pandy v. Belgium, No. 13583/02, 21 September 2006, § 43.
190 European Court of Human Rights, Kouzmin v. Russia, No. 58939/00, 18 March 2010, §§ 59-69.
191 European Court of Human Rights, Mulosmani v. Albania, No. 29864/03, 8 October 2013, § 141.
192 European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013, §§ 194-198.
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and the Minister of Justice,193 were required to keep the public informed of the 
alleged offence and the ensuing criminal proceedings. However, in Peša v. Croatia, 
the Court underscored that high-ranking officials should exercise particular 
caution in their choice of words for describing pending criminal proceedings 
against the applicant.194 It follows that in less prominent cases it may be considered 
inappropriate for the relevant information to be divulged by such high-ranking 
officials, in light of their potential influence and the perception their involvement 
may create as regards the seriousness of the allegations against the persons 
concerned. 

As already mentioned, statements made by private individuals or representatives of 
the media are not examined under Article 6(2), unless, in the latter case, they are a 
verbatim reproduction of official information.195

choIce of words

The Court has consistently emphasised the importance of the choice of words by 
public officials in their statements before a person has been tried and found guilty 
according to law.196 Whether a statement of a public official is in breach of the 
principle of the presumption of innocence must be determined in the context of the 
particular circumstances in which the impugned statement was made, viewing the 
proceedings as a whole.197 In cases where the statement was made in a procedural 
context, the Court focuses on their true meaning, not their literal form.198 Thus, 
even the regrettable use of some unfortunate language, including the use of terms 
with very explicit wording, such as “guilt” and “proved”, has been found not to 
amount to a violation of Article 6(2).199 Nevertheless, it is doubtful that this applies, 
at least to the same extent, to mediatised statements addressed to the general 
public.

193 European Court of Human Rights, Konstas v. Greece, No 53466/07, 24 May 2011, §§ 43 and 45.
194 European Court of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, §§ 142-151.
195 See section on adverse press campaigns.
196 European Court of Human Rights, Daktaras v. Lithuania, No.  42095/98, 10 October 2000, § 41;  European 

Court of Human Rights, Böhmer v. Germany, No. 37568/97, §§ 54 and 56, 3 October 2002; European Court of 
Human Rights, Nešťák v. Slovakia, No. 65559/01, 27 February 2007, §§ 88 and 89; European Court of Human 
Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, § 50.

197 European Court of Human Rights, Adolf v. Austria, No. 8269/78, 26 March 1982, §§ 36-41.
198 European Court of Human Rights, Lavents v. Latvia, No. 58442/00, 28 November 2002, § 126.
199 European Court of Human Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000, §§ 42-45; European 

Court of Human Rights, Allen v. the United Kingdom, No. 25424/09, 12 July 2013, § 126; European Court of 
Human Rights, Lähteenmäki v. Estonia, No. 53172, 21 June 2016, § 45.
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A fundamental distinction is made in the Court’s jurisprudence between a statement 
that someone is merely suspected of having committed a crime, and a clear 
declaration, in the absence of a final conviction, that an individual has committed 
the crime in question.200 The voicing of suspicions regarding an accused’s innocence 
may be permissible as long as the criminal proceedings have not concluded with a 
decision on the merits of the accusation.201 However, once an acquittal has become 
final, the voicing of any suspicions of guilt is incompatible with the presumption of 
innocence.202 

Finally, the wording of the impugned statement must indicate that the official 
expressing it considers the suspect or accused persons concerned as unequivocally 
guilty.203 Any qualifications or reservations may call into question the potential 
infringement of Article 6(2).204 However, in the interest of safeguarding the 
presumption of innocence in a manner which is practical and effective, not 
theoretical and illusory, the statement of guilt need not necessarily be expressed in 
a type of formal declaration for the Court to pronounce a violation; it is sufficient 
that it gives rise to the impression that the person making the statement considers 
the person concerned to be guilty in an unqualified and unequivocal manner.205 
Whether the statement is expressed in the interrogative or in the affirmative is also 
irrelevant in this regard.206 

200 See among others: European Court of Human Rights, Marziano v. Italy, No 45313/99, 28 November 2002, § 31; 
European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013, § 192; European 
Court of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, § 147.

201  European Court of Human Rights, Sekanina v. Austria, No. 13126/87, 25 August 1993, § 30.
202 European Court of Human Rights, Rushiti v. Austria, No. 28389/95, 21 March 2000, § 31; European Court of 

Human Rights, O. v.  Norway, No.  29327/95, 11 February 2003, § 39; European Court of Human Rights, 
Geerings v. the Netherlands, No. 30810/03, 1 March 2007, § 49; European Court of Human Rights, Paraponiaris 
v. Greece, No. 42132/06, 25 September 2008, § 32.

203 European Court of Human Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, §§ 49-54.
204 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996. 
205 European Court of Human Rights, Lavents v. Latvia, No. 58442/00, 28 November 2002, §§ 126, 127.
206 European Court of Human Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 2002, §§ 49-54.
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tImInG

The time in which a public statement is made is examined in relation to the different 
procedural stages of the criminal case. On the one hand side, the Court acknowledges 
the justifiable interest of the public to be informed in a timely manner about 
important criminal cases. Nevertheless, it considers premature statements, 
especially those made before criminal charges are officially filed, to be particularly 
problematic, as they tend to create to the public the impression that the persons 
concerned are guilty in the eyes of the investigative authorities.207 

In Gutsanovi v. Bulgaria, the Court distinguished between statements made “a few 
days” after the applicant’s arrest, and amidst the intense media coverage of the 
case, and those made on the day immediately following the arrest. In the former 
case, and taking into account all the relevant circumstances, the Court found no 
violation of Article 6(2). On the contrary, in the latter case, it found that the 
statements were capable of creating the impression to the general public that the 
applicant was the head of a criminal operation, thus violating his rights under 
Article 6(2) of the European Convention on Human Rights.208

By contrast, where a conviction by a first-instance court has already taken place, 
and the case is at the stage of the appeal or cassation proceedings, it is unclear 
whether the same stringent standards apply with regards to public statements and 
whether or not they prejudice the presumption of innocence, given that a “conviction 
by a competent court” within the meaning of Article 6 has already taken place.209

overall context

As noted earlier, the European Court of Human Rights considers the particular 
circumstances of a case as a whole in order to conclude on whether there has been 
a violation of the presumption of innocence. In this section we will examine other 
relevant considerations which may coalesce to amount to a violation of the 
presumption of innocence, in accordance with the Court’s jurisprudence. 

207 European Court of Human Rights,  Butkevičius v. Lithuania, No.  48297/99, 26 March 2002, §51; European 
Court of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, § 143.

208 European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013, §§ 199-200.
209 European Court of Human Rights, Konstas v. Greece, No 53466/07, 24 May 2011, §§ 34-37.
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First, the Court distinguishes between statements made to the media and those 
made in a purely procedural context, requiring officials to show significant restraint 
in their choice of words in the former case.210 On the contrary, the Court is more 
flexible when it comes to statements made not in a context independent of the 
criminal proceedings themselves, as for instance in a press conference, but in a 
purely procedural context, for example in the course of a reasoned decision at a 
preliminary stage of those proceedings, rejecting the applicant’s request to 
discontinue the prosecution.211

Even within the context of mediatised statements, however, the Court assumes a 
qualified stance, taking into account other relevant factors. In the Gutsanovi case,212 
for instance, it considered the spontaneous character of the Bulgarian Prime 
Minister’s statements, which were prompted by the appearance of the applicant’s 
name in a news ticker during an interview he was giving on an unrelated topic. By 
contrast, in relation to the statements of the Minister of Interior in the same case, 
which were part of an interview he gave specifically on the topic of the criminal 
proceedings in question, the Court expressed the opinion that the Minister should 
have taken the necessary precautions to present the modus operandi and results of 
the relevant police operation without creating any confusion as to the applicant’s 
guilt. The Court noted that whether or not the violation of the presumption of 
innocence found in this instance was premeditated or not was irrelevant, and that 

210 European Court of Human Rights, Allen v. the United Kingdom, No. 25424/09, 12 July 2013; European Court 
of Human Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000; European Court of Human Rights, 
Mustafa Kamal Mustafa (Abu Hamza) (No. 1), No. 31411/07, 18 January 2011, § 41.

211 European Court of Human Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000, §§ 41-44; see also 
European Court of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, § 149.

212 European Court of Human Rights, Gutsanovi v. Bulgaria, No. 34529/10, 15 October 2013, §§ 199, 201.
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lack of intent does not preclude an infringement of article 6(2) of the European 
Convention on Human Rights.

In the interest of avoiding a chilling effect to public discourse, with adverse effects 
on freedom of expression and the right of the public to be informed, these are 
particularly relevant considerations.

A specific issue the Court has had the opportunity to deal with is that of a televised 
reconstruction of the scene of a crime. In Karadağ v. Turkey,213 the criminal 
proceedings against the applicant were the topic of a television programme which 
included a reconstruction of the scene of the crime, featuring actors playing the 
role of the applicant in the process of committing the murder, for which he had 
been charged but not yet convicted. The reconstruction was interspersed with real 
testimonies by police officers and by the applicant himself. Among these was the 
testimony of a police officer involved in the investigation whose statements set out 
the details of the investigation as well as the circumstances of the crime, and left 
no doubt as to the applicant’s guilt.

In order to reach a conclusion on whether the presumption of innocence was 
violated in light of the overall context in that case, the Court considered the 
following elements to be of relevance: (a) the appearance of one of the police officers 
involved in the investigation in the television programme in question; (b) the fact 
that the police officer’s testimony was accompanied by shots of the applicant filmed 
during his transport to the scene of the crime; and (c) the fact that the press was 
able to film the reconstruction of the scene, have access to and record the applicant’s 
testimony to the police, and interview the applicant on the crime he was charged 
with. The Court also noted that the government provided no explanation as to the 
circumstances under which the press was able to gain access to the crime scene 
and film the reconstruction with the participation of the applicant. It concluded 
that the police authorities took no measures to safeguard the applicant’s presumption 
of innocence and created an incriminating context for him, thus violating article 
6(2) of the European Convention on Human Rights. 

Press conferences organised to inform the public on the progress of a criminal case 
also make for a specific context within which prejudicial statements are often 
examined by the Court.214 In this regard, it should first be underscored once again, 
that, in the interest of upholding the public’s right to be informed, authorities are 
not precluded from organising such press conferences for the purpose of providing 

213 European Court of Human Rights, Karadağ v. Turkey, No. 12976/05, 29 June 2010, §§ 60-65.
214 Inter alia: European Court of Human Rights,  Butkevičius v. Lithuania, No.  48297/99, 26 March 2002, §§ 

50-52; European Court of Human Rights, Lavents v. Latvia, No. 58442/00, 28 November 2002, § 122; European 
Court of Human Rights, Y.B. and others v. Turkey, Nos. 48173/99 and 48319/99, 28 October 2004, §§ 49, 51. 
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information and updates on criminal investigations in progress, but must do so with 
all the discretion and circumspection necessary to ensure respect for the 
presumption of innocence.215 

In Y.B. v. Turkey, a case involving a particularly intrusive presentation of the 
applicants, who were suspected members of a criminal organisation but not yet 
individually charged, the Court had the opportunity to examine the issue in depth. 
It found that a press conference where the persons concerned were presented to 
the press, who had the opportunity to take their pictures, violated Article 6(2). The 
Court held that, although the publication of the suspects’ pictures does not in itself 
constitute a violation of Article 6(2),216 the specific circumstances of the case led to 
a breach of the presumption of innocence. Specifically, the pictures taken in the 
press conference ended up being widely circulated as part of the press coverage of 
the applicant’s arrest, and, although the names of the persons concerned were not 
mentioned in the authorities’ communication to the press, the manner in which 
they were presented during the conference rendered them easily identifiable, and 
the articles published in the press subsequently actually included their names. The 
Court concluded that, despite the fact that the police could not be held responsible 
for the subsequent actions of the press, in this case they should have demonstrated 
the efficiency of their operation without prejudice to the applicant’s presumption of 
innocence.217

adverse press campaIGns

In this section we will address the notion of an adverse or virulent press campaign, 
which lies at the margins of admissibility under Article 6(2). At the outset, it should 
be noted that the notion is applicable to statements broadcast by the media which 
are a verbatim reproduction  of  or an otherwise  direct quotation from  official 
information provided by state representatives, and does not concern statements 
made by private persons or by members of the press. As mentioned, the Court 
considers that the latter do not create a positive obligation on the State to provide 
redress. 

215 European Court of Human Rights, Allenet de Ribemont v. France, No. 15175/89, 7 August 1996, § 38; European 
Court of Human Rights, Karakaş and Yeşilırmak v. Turkey, No. 43925/985, 28 June 2005, § 50; European Court 
of Human Rights, Peša v. Croatia, No. 40523/08, 8 April 2010, § 149.

216 See also: European Court of Human Rights, News Verlags GmbH & Co. KG v. Austria, No.  31457/96, 
11 January 2000, §§ 56-59.

217 European Court of Human Rights, Y.B. and others v. Turkey, Nos. 48173/99 and 48319/99, 28 October 2004, 
§§ 46-48.
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A virulent press campaign can, however, 
adversely affect the fairness of a trial by 
influencing public opinion and affect an 
applicant’s presumption of innocence.

The Court has been mindful to underscore that in a democratic society, severe 
comments by the press are sometimes inevitable in cases for which the general 
public has a justified interest, including comments on the morals of the person 
involved in the criminal proceedings.218 A virulent press campaign can, however, 
adversely affect the fairness of a trial by influencing public opinion and affect an 
applicant’s presumption of innocence. The presumption of innocence is of 
particular relevance for the balancing of competing interests in these cases.219

In this connection, the Court has held that the press must not overstep certain 
bounds, regarding in particular the protection of the right to privacy of accused 
persons.220 In this context, the fact that the accused had confessed to the crime 
does not in itself remove the protection of the presumption of innocence.221 
Furthermore, although the publication of photographs of suspects does not in 
itself breach the presumption of innocence222 nor does the taking of photographs 
by the police raise an issue in this respect,223 the specific circumstances under 
which the media proceeded to reproduce the pictures, including the context and 
the specific medium through which they were broadcast, has given rise to findings 
of breach of Article 6(2).224 

It should be highlighted that, if there is a virulent press campaign surrounding 
a trial, what is decisive is not the subjective apprehensions of the suspect con-
cerning the absence of prejudice required of the trial courts, however under-
standable, but whether, in the particular circumstances of the case, his or her 

218 European Court of Human Rights, Viorel Burzo v. Romania, Nos. 75109/01 and 12639/02. 30 June 2009, § 160; 
European Court of Human Rights, Akay v. Turkey, No. 58539/00, 24 October 2006. 

219 European Court of Human Rights, Axel Springer SE and RTL Television GmbH v. Germany, No. 51405/12, § 40.
220 European Court of Human Rights, Bédat v. Switzerland, No. 56925/08, 29 March 2016, § 51.
221 European Court of Human Rights, Bédat v. Switzerland, No. 56925/08, 29 March 2016, § 51.
222 European Court of Human Rights, Y.B. and others v. Turkey, Nos. 48173/99 and 48319/99, 28 October 2004, § 47.
223 European Court of Human Rights, Mergen and others v. Turkey, Nos. 44062/09, 55832/09, 55834/09. 

55841/09 and 55844/09, 31 May 2016, § 68.
224 See for example: European Court of Human Rights, Y.B. and others v. Turkey, Nos. 48173/99 and 48319/99, 

28 October 2004; European Court of Human Rights, Rupa v. Romania (no. 1), No. 58478/00, 16 December 2008, § 232. 
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fears can be held to be objectively justified.225 This applies to considerations 
under Article 6(1), as well as under Article 6(2) of the Convention.

In Mytyanin and Leonov v. Russia, the applicant raised the argument that respect 
for the presumption of innocence was incumbent on public officials as well as on 
newspapers and journalists – especially when they relayed official information; he 
also argued that the State had a positive obligation under Article 6(2) to ensure 
the protection of this presumption against violations by the mass media.  The 
Court rejected the claim as inadmissible due to the non-exhaustion of domestic 
remedies and the fact that it was raised after the six-month period provided for 
in Article 35(1) of the European Convention of Human Rights.226 Insofar as it 
implies a positive obligation for the States parties in relation to the course of 
statements which may not have been prejudicial when expressed by public 
officials but later became part of a virulent press campaign, this question is yet 
to be considered on its merits.

225 European Court of Human Rights, Włoch v. Poland, No. 27785/95, 19 October 2000; European Court of Human 
Rights, Daktaras v. Lithuania, No. 42095/98, 10 October 2000; European Court of Human Rights, Priebke v. Italy, 
No. 48799/99, 7 March 2002; European Court of Human Rights, Butkevičius v. Lithuania, No. 48297/99, 26 March 
2002; European Court of Human Rights, G.C.P. v. Romania, No. 20899/03, 20 December 2011; § 46; European Court 
of Human Rights, Mustafa Kamal Mustafa (Abu Hamza) (No. 1), Noл 31411/07, 18 January 2011, §§ 37-40. 

226 European Court of Human Rights, Mityanin and Leonov v. Russia, Nos. 11436/06 and 22912/06, 7 May 2019, § 103.
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examples of vIolatIon and non-vIolatIon of artIcle 6(2) 

Below follows a list of examples of the Court’s jurisprudence in cases involving the 
presumption of innocence and the role of the media.227

227 The list of examples is based on Vitkauskas, D. and Dikov, G. (2017), Protecting the right to a fair trial under the 
European Convention on Human Rights, a handbook for legal practitioners (2nd edition), Council of Europe. 
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IntroductIon

There has long been a difficult balancing act when deliberating and discussing 
the contours of personal freedom and safety, with human rights and 
individual liberty on one end of the spectrum and national security on the 

other. This requires policy makers, states and citizens to debate and determine how 
much privacy and freedom one is willing to give up for greater security, or at least 
the sense of heightened security.  Notably, this has become an increasingly pressing 
topic in the aftermath of 9/11 and other high-profile terrorist attacks across the 
West. Often, in both North America and Europe, the media has played an important 
role in ensuring (or attempting to ensure) that the state does not overstep itself 
when enacting security and counterterrorism measures – through investigative 
journalism and providing an avenue for leaks to be disseminated. However, what 
happens when instead of shedding light on government overreach, the fourth estate 
exacerbates or creates further problems? 

To look at this question this chapter will examine the ways in which the media and 
the government has misidentified or even “created” terrorists, bypassing 
presumptions of innocence, as in the case of Richard Jewell and the Centennial 
Olympic Park bombing in 1996. It will also examine when the media, inadvertently 
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or purposely, create pressure causing law enforcement to arrest or detain suspects 
before proper investigations are carried out as in the cause of Brandon Mayfield in 
the 2004 Madrid bombings. Additionally, the chapter will briefly examine the ways 
in which social media such as Reddit and Twitter have created problems in this 
regard, such as the misidentification of an individual as being part of the 2013 
Boston bombing.

backGround

Media has long played an important role in not only informing citizenry but in 
shaping narratives. Historically, it has played major role in beating the drums of war 
and conversely, in ending wars; it has also, fairly and unfairly, created heroes and 
villains from ordinary individuals. Throughout the modern history it has taken 
many forms — from the Central Park Five, who were accused of the rape and murder 
of a woman in New York had their identities improperly released to the press and 
the ensuing racially charged media campaign against them, best exemplified by a 
full-page newspaper ad taken out by Donald Trump in 1989 which began in all caps 
with the words: “Bring back the death penalty”;228 to a smear campaign orchestrated 
by President Grover Cleveland and his supporters against a journalist, E.J. Edwards, 
who correctly reported and wrote about a secret medical procedure to remove a 
tumour on the roof of the President’s mouth.229 It should be noted that the discussion 
in this chapter is not done to admonish the media or to perpetuate a view of it as a 
purveyor of ‘fake news’, but instead used to emphasise how the media shapes 
perceptions and to highlight that once misinformation enters public discourse it is 
difficult to correct. In 2019, thirty years after the ad and almost two decades since 
the Central Park Five were exonerated, Trump still maintained the belief they were 
guilty of the crime.230 While it took nine years after Cleveland’s death and 24 years 
after the medical procedure for one of the operating doctors to write an article 
admitting that the journalist, Edwards, was wrongfully slandered and had correctly 
reported on the procedure.231 

This necessitates that the media be both responsible and responsive to inaccuracies 
and be averse to reactionary reporting – to avoid damaging innocent lives and 

228 Burns, S. (2011), The Central Park Five, London, Hodder & Stoughton.  
229 Algeo M. (2011), The President Is a Sick Man: Wherein the Supposedly Virtuous Grover Cleveland Survives a 

Secret Surgery at Sea and Vilifies the Courageous Newspaperman Who Dared Expose the Truth, Chicago, 
Chicago Review Press.  

230 Ransom, J. (2019), Trump Will Not Apologize for Calling for Death Penalty Over Central Park Five, The New 
York Times, 18 June 2019. 

231 Keen, W.W. (1917), The Surgical Operations on President Cleveland in 1893, Philadelphia, George W. Jacobs & Co. 
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ruining reputations. This is already a difficult task, which has become exceedingly 
difficult with the pace at which news, and rumours, spread in a 24-hour news cycle. 
This phenomenon has been exacerbated with the advent of the internet and more 
recently social media where near instantaneous reactions and hot-takes are coming 
from politicians, pundits and the public as events unfold. This has created a media 
landscape, in which breaking news is often valued more than accurate news  — 
especially in the case of “clickbait” websites and social media, which rely on 
emotional responses to reach viewers and attract web traffic.232

With new forms of access to smartphones and internet, opportunities for news to be 
reported unfiltered from major news outlets, circumventing editors, factcheckers 
and other historical gatekeepers of information has increased.233 This is specifically  
because of the loose use of the term “media”, which can be applied to a wide range 
of actors, from major news networks such as CNN or the BBC, to citizen journalists, 
who can be individuals with little more than a cell phone and a selfie-stick, to anyone 
with a social media account and opinion.234 While this can be greatly beneficial, 
especially if the gatekeepers are less than honest brokers of information or beholden 

232 Gardiner, B. (2015), You’ll Be Outraged at How Easy It Was to Get You to Click on This Headline, Wired, 12 
October 2015. 

233 Giridharadas, A. (2011), The New Gatekeepers of Media, The New York Times, 8 April 2011. 
234 Atton, C. (2019), Alternative and Citizen Journalism, in: Wahl-Jorgensen, K. and Hanitzsch, T. (eds.), The 

Handbook of Journalism Studies, New York, Routledge. 
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to a political faction or party, as in the case of some European countries such as 
Hungary or in the United States with Fox News, it can also have consequences on the 
quality and accuracy of news being reported. This is increasingly evident on social 
media as illustrated by the case, in which users from the social media website Reddit 
feverishly worked to figure out who was behind the Boston Marathon bombing in 
2013 only to erroneously identify an innocent individual.235 Additionally, not only did 
these keyboard sleuths en masse fail to solve the case, but they doxed and accused a 
recently deceased young man of committing a gruesome terrorist attack.

Governments have been more willing to 
forgo, or stretch, judicial norms and the 
presumption of innocence, with prisons and 
“black sites” established abroad in legal grey 
areas allowing security forces to operate 
with more flexibility and less oversight.

This was problematic for a number of reasons, as being accused of a crime one 
never committed can be a traumatic experience. However, hardly any crimes or 
accusations are more serious than that of terrorism or of being a suspected 
terrorist, and few invoke as much fear and loathing for both the general public and 
policy makers. Some of the reasons for this are clear, as for most people terrorism 
is repugnant and even for many who are sympathetic to the terrorist cause may find 
it highly objectionable. Even within terrorist organisations there are bitter debates 
on targeting and the acceptability of killing civilians, though usually due to strategic 
or political considerations, rather than moral reasons.236 As a result, governments 
have been more willing to forgo, or stretch, judicial norms and the presumption of 
innocence, with prisons and “black sites” established abroad in legal grey areas 
allowing security forces to operate with more flexibility and less oversight.237 
Additionally, since 9/11 and in America especially, the public has, more or less, 
accepted the trade-off of civil liberties for greater security, or at least a sense or the 
promise of greater security. This has ranged from minor trade-offs, such as body 
screenings at airports and regulations for what is allowed on flights, to much bigger, 
and secretive measures, like the revelations that came to light during the Snowden 

235 Abad-Santos, A. (2013), Reddit’s ‘Find Boston Bombers’ Founder Says ‘It Was a Disaster’ but ‘Incredible’, The 
Atlantic, 22 April 2013. 

236 Abrahms, M., Ward, M. and Kennedy, R. (2018), Explaining Civilian Attacks: Terrorist Networks, Principal-
Agent Problems and Target Selection, in: Perspectives on Terrorism, Volume 12, Issue 1. 

237 Mayer, J. (2017), The Black Sites, The New Yorker, 13 August 2007. 
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leaks, which exposed the extent to which the American government can spy into 
the lives of both citizens and non-citizens.238 

Other trade-offs have included questionable circumventing of international 
humanitarian law, such as the continued use of Guantanamo Bay in Cuba as a 
detention centre for both convicted and suspected terrorists,239 and the use of 
drones to kill individuals abroad, who are deemed as “terrorists”.240 The continued 
use of the aforementioned measures over three presidential administrations, in 
conjunction with a lack of public pressure to end such practices, indicate at least 
some implicit acceptance of harsh and legally questionable security measures for 
suspected terrorists. 

Additionally, since 9/11 and in the aftermath of attacks across Europe, terrorism has 
become a spectre in the West and has catalysed the use, or discussion of, draconian 
and invasive security measures by governments. This is due in part to the fear of the 
“other”, namely Muslims, who are viewed as being discordantly different than the 
hegemonic white, Christian West. Another component is that no politician wants to 

238 Macaskill, G. and Dance, G. (2013), NSA Files: Decoded, The Guardian, 1 November 2013. 
239 Fletcher, L.E. and Stover, E. (2008), Guantánamo and Its Aftermath, Berkeley, Human Rights Center and 

International Human Rights Law Clinic. 
240 Meleagrou-Hitchens, A. (2020), Incitement: Anwar Al-Awlaki’s Western Jihad, Cambridge, Harvard University 

Press. 
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leave themselves open to the type of Willie Horton style political attacks that 
hounded Michael Dukakis during the 1988 US presidential election, which lambasted 
Dukakis, who supported a furlough program as Massachusetts governor, as being 
soft on crime following a rape and assault committed by an inmate who was 
released under the furlough programme. So, by backing harsh security measures 
politicians can head off any potential problems in the future and appear tough on 
crime. This has resulted in a climate, in which the public, politicians and law 
enforcement are more willing to forgo the presumption of innocence in the name 
of quick justice.

rIchard jewell

The case of Richard Jewell241 is unique because he was first, and rightfully, hailed as 
a hero by the media, only to be later identified as a potential suspect, which quickly 
devolved into a narrative that painted Jewell as a villain.242 Hired as a security guard 
by AT&T during the 1996 Summer Olympics in Atlanta, GA, Jewell was the first to 
alert authorities to an unattended suspicious military-style backpack in the 

241 Ostrow, R. J. (2000), Richard Jewell Case Study, Colombia University. 
242 Brenner, M. (1997), American Nightmare: The Ballad of Richard Jewell, Vanity Fair, February 1997. 
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Centennial Olympic Park.243 He and an agent with the Georgiа Bureau of Investigation 
evacuated 75 to 100 people from the park before the bomb exploded, killing one 
person immediately and another who died of a heart attack shortly thereafter.244 It 
was immediately considered an act of domestic terrorism by law enforcement based 
on the type of attack and the fact that 30 minutes prior to the detonation a caller 
had warned of the impending bombing.

Immediately following the bombing, the role that Jewell actually played received 
little attention from media or law enforcement. However, in the three days following 
the attack focus quickly shifted towards him. First, due to his actions in identifying 
the bombing then later as a suspect.245 As he appeared on TV shows and gave 
interviews in newspapers, the press was hailing Jewell as a hero for his actions, but 
this changed once the media began to report that the FBI suspected he had planted 
the bomb himself, in an effort to manufacture a heroic moment. This had previously 
happened in Los Angeles when a police officer planted a fake bomb on a bus which 
he removed, claimed to defuse and was lauded as a hero before being exposed as a 
fraud following inconsistencies in his story.246 The Atlanta Journal-Constitution, a 
major newspaper in Atlanta, ran a page one story which, without attribution or 
sources, had the headline “FBI Suspects ‘Hero’ Guard May Have Planted Bomb” and 
that he fit “the profile of the lone bomber”.247 This was despite the fact that there 
was no such thing as a “profile of a lone bomber” even as it was reported as a fact 
and presented to reading audiences in a way, which made it seem like it was part of 
popular nomenclature, akin to the profile of a serial killer.

“Una-doofus”

“fat, failed former sheriff’s deputy”

“enough to arrest him right now, probably 
enough to prosecute him, but you always 
want to have enough to convict him as well”

243 Sack, K. (1996), Bomb at the Olympics: The Overview; Olympics Park Blast Kills One, Hurts 111; Atlanta Games 
Go On, The New York Times, 28 July 1996. 
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Once this “hero bomber” narrative took shape, the house he lived at with his mother 
was swarmed with journalists and photographers who staked it out 24/7 for the 
next three months. While this was happening, his entire life was scrutinised, from 
his shortcomings as an overzealous cop to his family life and living situation. He was 
ridiculed for being in his 30s and living with his mother, late night TV host Jay Leno 
mockingly referred to Jewell as the “Una-doofus”,248 and The New York Post called 
him a “fat, failed former sheriff’s deputy”.249 Anchor Tom Brokaw stated on the 
national nightly news that there was probably “enough to arrest him right now, 
probably enough to prosecute him, but you always want to have enough to convict 
him as well”.250 

This widespread and assertive reporting led the public to conclude that Jewell was 
plainly guilty of the bombing and it was simply a matter of clearing legal obstacles 
before he was arrested and formally accused of the crime. These assertions in the 
media were based on little evidence and unnamed sources within the FBI, which had 
no evidence tying him to the crime beyond the hero bomber theory and him being at 
the scene. Even the theory was based on flimsy evidence, including a misleading FBI 
interrogation with Jewell, which the FBI later admitted was “a major error in judgment”,251 
and his background and repeated failures in law enforcement. The focus on Jewell was 
also in direct contradiction to the facts and timeline of the case. With the bomb threat 
coming from a phone booth at least 5 minutes away from where the bomb was placed 
all while Jewell was standing next to the Georgiа Bureau of Investigation officer.252

Still, Jewell endured a public trial by the media and only after three months was he 
told that he was no longer being considered a suspect in the case by the FBI. In this 
way, the media created a villain based on a weak lead that the FBI was following and 
presented it to the public as is if Jewell was caught red-handed. Still, the media were 
not the sole arbiters of this narrative, the government clearly played a role, first in 
leaking the lead to The Atlanta Journal-Constitution and then by intensifying its 
public investigation into Jewell as a suspect, which included a caravan of FBI vehicles 
which followed him whenever he left his house.253 Additionally, since law enforcement 
was so focused on Jewell as a suspect they made no effort to dampen the flames of 
speculation in the media surrounding his involvement and allowed it to continue for 
months unimpeded.254 
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Whereas he once lived an ordinary life before the bombing, post-bombing he lived 
a life of notoriety, which he could not and did not escape for years.255 Because of the 
severity of the crime and the amount of coverage focused on Jewell as the bomber 
his name was forever tied to Centennial Olympic Park bombing. Even following 
public apologies from government officials, including from Attorney General Janet 
Reno, and after law enforcement identified the perpetrator in 1998 and the 2003 
arrest and subsequent conviction the actual bomber, Eric Rudolph, for the 
Centennial Olympic Park bombing and three other bombings which targeted two 
abortion clinics and a lesbian bar,256 there remains a lingering doubt in some that 
Jewell is not innocent but instead simply “may be innocent”.257

255 Sack, K. (1997), A Man Cleared, but Not His Name, The New York Times, 26 July 1997.
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brandon mayfIeld

The media played a small, but significant, role in the case of Brandon Mayfield,258 
who was thought to have aided or abetted the perpetrators of the 2004 Madrid 
train bombings. This time the media did not create a narrative around Mayfield but 
instead was the accidental catalyst for his hasty detention based on questionable 
evidence. It was law enforcement that thought it had found its perpetrator and 
rather than reassess its assumptions in light of evidence, or lack thereof, it charged 
forward and, in this way, Mayfield was an innocent man assumed guilty based on a 
number of factors, including his faith and participation in the local Muslim 
community. 

On 11 March 2004, a group of Islamic radicals working independently, but inspired 
by al-Qaeda, set off ten bombs in backpacks and small bags on four trains in Madrid, 
killing over 190 people.259 These attacks constituted the deadliest terrorist attack in 
Spain and the deadliest in Europe since the Lockerbie bombing in 1988, and set off 
a massive manhunt for the perpetrators. ETA, the Basque separatist group, was 
originally thought to be behind the attacks before some of the focus shifted to 

258 U.S. Department of Justice, Office of the Inspector General (2006), A Review of the FBI’s Handling of the 
Brandon Mayfield, Washington DC, U.S. Department of Justice. 

259 Hoffman, B. (2006), Inside Terrorism, New York, Columbia University Press. 
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Islamic extremism following the discovery of a stolen van by law enforcement on 
the day of the attacks, which contained detonators and a tape of Koran verses.260 
This connection to Islamic extremism was buoyed by both a letter and later a 
statement made by al-Qaeda affiliates, who claimed responsibility for the attack. 
However, many in law enforcement viewed this with skepticism, as it has long been 
fashionable for terrorist groups to claim responsibility for attacks, in which they 
had no involvement or awareness of in order to get press coverage, increase support 
and appear more powerful or capable.261

By the end of March, it became clear to law enforcement that Islamic extremists 
were behind the bombings. Over a dozen suspects, with some thought to be 
connected to al-Qaeda or the al-Qaeda affiliate, Moroccan Islamist Combat Group, 
were arrested in the weeks following the attacks.262 This includes five individuals 
arrested two days after the bombings, who were linked to the bombings through 
prepaid phone cards found in the backpacks used in the attacks. Additionally, 
heightening fears and tensions, on 2 April another bomb similar to the ones used in 
the Madrid attacks was found on the tracks of a high-speed rail between Madrid 
and Seville.263 And the following day, seven suspected terrorists set off explosives 
killing themselves and a police officer as Spanish police attempted to arrest them in 
connection to the Madrid train bombings.264 

On the same day as the attack, the Spanish National Police sent two fingerprints 
found in the stolen van to Interpol, which in turn sent images of the fingerprints to 
the FBI to expedite the identification process.265 After getting a higher resolution 
scans of the fingerprints the FBI began to narrow down possible fingerprint 
matches, honing in on one found in the criminal database, which they determined 
was a match to one of the prints taken from Madrid. This conclusion was verified 
by a peer review of the prints, though some noted there were both similarities and 
noticeable differences between the prints. However, the examiners attributed some 
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of these differences to being a separate touch made by another individual or 
different part of the finger.266

On the basis of these findings, the FBI began 24-hour surveillance on US citizen 
Brandon Mayfield, a lawyer practicing in immigration and domestic matters, who 
lived in Portland, OR, eight days after the Madrid attacks. It was during this time 
that the FBI began to learn more about Mayfield, including his military service from 
1985 to 1994, that his wife was a naturalised US citizen born in Egypt, that he had 
converted to Islam, and that Mayfield had represented Jeffrey Battle, who was in 
prison for conspiring to aid the Taliban, in a child custody case.267 Additionally, they 
learnt that there was no evidence suggesting Mayfield had travelled abroad recently. 

However, fearing further attacks and believing Mayfield was an “agent” of a terrorist 
organisation, the Department of Justice went to the Foreign Intelligence Surveillance 
(FISA) Court with a FISA application asking to conduct covert surveillance on 
Mayfield and physical searches of his home and office for perinate evidence.268 It 
was during this time that the FBI was worried the identity of Mayfield would leak as 
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information on the case spread through government agencies and was shared with 
Interpol. The fear was that if his identity was leaked and he was part of a “second 
wave of terrorist attacks planned for the United States” it would cause him to flee 
or go underground.269 This fear spurned the FBI to hasten its investigation into 
Mayfield and utilise covert searches of Mayfield’s office and home. In early April, the 
FBI shared the information, including fingerprint analysis, with the Spanish National 
Police who reported back to the FBI saying that there was no match between the 
Madrid fingerprint and Mayfield’s.270 

As surveillance into Mayfield continued, he began to notice that things were amiss, 
that blinds were moved and there was a footprint in the living room larger than 
anyone in their household.271 As a result, Mayfield began to make it obvious that he 
knew he was being watched and followed, he would drive into parking lots to sit 
before leaving and turn into cul-de-sacs before quickly driving away. Through this 
time the investigations came up with little evidence he was involved in the bombing 
directly in Madrid since he did not even have a valid passport. It was thought that 
he had touched the bag before it was transported to Madrid or due to the lack of 
evidence, he was an “unwitting participant”.272 

With no concrete evidence, there was no cause to arrest Mayfield, so the FBI 
planned to continue surveillance. This changed however, on 4 May, when a journalist 
called the Madrid Legat inquiring about an American whose prints were connected 
to the Madrid bombings. Fearing a media leak would cause Mayfield to flee, the FBI 
began to figure out how to handle the situation, due to the severity of the crimes he 
was purported to be connected to and behaviour which indicated he knew he was 
under surveillance they feared he was a high flight risk. Additionally, with a lack of 
evidence, there was no possibility to charge Mayfield of a crime. So, the FBI sought 
to get him to cooperate to an interview and if not have a material witness warrant, 
which would allow law enforcement to take him into custody on the basis that 
Mayfield had information pertinent to the Madrid bombing case. Approached by FBI 
agents, who identified themselves, Mayfield declined to speak with them and thus 
was taken into custody on 6 May and spent the next two weeks at the Multnomah 
County Detention Center in Portland before being released after a judge dismissed 
the case.

269 U.S. Department of Justice, Office of the Inspector General (2006), A Review of the FBI’s Handling of the 
Brandon Mayfield, Washington DC, U.S. Department of Justice. 

270 Kershaw, S., Lichtblau, E., Fuchs, D. and Bergman, L. (2004), Spain and U.S. at Odds on Mistaken Terror Arrest, 
The New York Times, 5 June 2004. 

271 Kershaw, S. and Lichtblau, E. (2004), Bomb Case Against Lawyer Is Rejected, The New York Times, 25 May 
2004. 

272 U.S. Department of Justice, Office of the Inspector General (2006), A Review of the FBI’s Handling of the 
Brandon Mayfield, Washington DC, U.S. Department of Justice. 
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Whereas the original FBI plan had been to observe him until June and then approach 
him at that time, the worry of a media leak caused law enforcement to detain him 
nearly a month before they planned. This did not allow investigators to really assess 
the situation over time and instead it put them in a situation where they have to 
either quickly detain an individual or risk losing track of them and having an actual 
member of a terrorist plot on the lam. However, the journalist asking about Mayfield 
was not being malicious or stepping out of bounds, they were seeking to confirm 
information they had received from a source, which was never identified. As an 
information broker, the media should be investigating such leads, however, in this 
case, the interplay between the media and law enforcement created pressure for 
law enforcement to act quickly before further leaks or reporting could happen. This 
in turn caused law enforcement to detain Mayfield without any evidence, beyond a 
fingerprint match whose validity was in doubt, which resulted in him being detained 
and accused of being party to a horrific terror attack.273

For the Mayfield case, one of the biggest questions is: would the case have played 
out as it did had he not been Muslim? The Office of the Inspector General, who 
conducted a review of the FBI handling into the investigation, found that his religion 
played no role in the initial fingerprint match, as the examiners did not know 
anything about whose fingerprint they were matching. However, once he was 

273 Spinney, S. (2006), Science in court: The fine print, Nature, 17 March 2010. 
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identified and his background was being looked into it seemed to confirm that the 
print was a match with Mayfield within US law enforcement, even when the Spanish 
police voiced their disagreement.274 In this way, the investigators own confirmation 
bias likely played a role — he was a Muslim man who had defended a convicted 
extremist sympathiser and had previously had contact with suspected terrorists 
through worshipping at the same mosque, so it could seem too big of a coincidence 
for investigators that his fingerprint should wind up on a bag used in a terror 
attack.275 The Office of the Inspector General review admits as much when it says 
that had the fingerprint matched with someone without this background it would 
have likely received more scrutiny and scepticism.276

the boston bombInG

274 Reese, E.J. (2012), Techniques for Mitigating Cognitive Biases in Fingerprint Identification, in: UCLA Law 
Review, Volume 59. 

275 Smalarz, L., Madon, S., Yang, Y., Guyll, M. and Buck, S. (2016), The perfect match: Do criminal stereotypes bias 
forensic evidence analysis?, in: Law and Human Behavior, Volume 40, Issue 4.

276 U.S. Department of Justice, Office of the Inspector General (2006), A Review of the FBI’s Handling of the 
Brandon Mayfield, Washington DC, U.S. Department of Justice. 
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While Richard Jewell’s presumed guilt stemmed from law enforcement looking into 
his potential involvement in the Centennial Olympic Park bombing that was fuelled 
by media coverage, which portrayed him as guilty, and Brandon Mayfield was 
assumed guilty of abetting the Madrid bombings by law enforcement despite a lack 
of evidence, the case of the Boston bombing concerns not law enforcement or 
mainstream media, but trial by social media, which was utilised during the manhunt 
for the perpetrators in an attempt to crowdsource information to identify the 
bombers.277 Instead, it misidentified a young university student, who was missing as 
having taken part in the attacks, doxing him and causing his family to be harassed 
and accused of raising a terrorist.

Using two homemade pressure-cooker bombs in backpacks, the Tsarnaev brothers, 
Dzhokhar and Tamerlan, killed three people and injured hundreds at the Boston 
Marathon on 15 April 2013. In the aftermath of the attack, the perpetrators were 
unknown though it became clear to law enforcement that it was a terrorist attack 
likely carried out by a lone-actor or small group since no organisation had claimed 
responsibility.278 With no suspects or solid leads, law enforcement asked the public 
to send in any photos or videos taken at the sight of the bombing and pleaded for 
anyone with information to come forward. As a result, social media sites, and 
especially Reddit, began looking through pictures and videos of the marathon 
attempting to identify similar-looking backpacks in the area.279 

As the internet sleuths began to pour over images in r/FindBostonBombers, a 
dedicated subreddit or community for users to discuss the bombing, the crowd-
sourcing did come up with some information that could benefit law enforcement, 
such as a clear photo of a man in a white hat who was referred to by the FBI as 
Suspect 2 (Dzhokhar). However, once this photo had circulated online there was an 
effort to put a name to the face with threads on Reddit claiming they had figured 
out the identity of Suspect 2.280 Most infamously one thread posited the question “if 
a missing student from Brown University was Suspect 2”. Included in this thread 
was the suspects name which proved to start a wildfire of speculation, with the 
family of the missing student becoming inundated with online harassment, hate and 
threats.281 This speculation did not stay contained within Reddit but quickly spread 

277 Ulanoff, L.(2013), Boston Bombings: Truth, Justice and the Wild West of Social Media, Mashable, 18 April 2013.
278 Seelye, K.S., Schmitt, E. and Shane, S. (2013), Boston Bombs Were Loaded to Maim, The New York Times, 

16 April 2013. 
279 Abad-Santos, A. (2013), Reddit and 4Chan Are on the Boston Bomber Case, The Atlantic, 17 April 2013. 
280 Nhan, J., Huey, L. and Broll, R. (2017), Digilantism: An Analysis of Crowdsourcing and the Boston Marathon 

Bombings, in: The British Journal of Criminology, Volume 57, Issue 2.
281 Greenfield, R. (2017), How Reddit Fueled the Scanner-Happy Media to Out Innocent Boston ‘Suspects’, The 

Atlantic, 19 April 2013.
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to other social networks such as Twitter and Facebook, which in turn caused 
mainstream media to start looking into this connection. 

Of course, the student had no involvement in the bombing, he had been missing for 
over a month and had killed himself sometime during that time, with his body being 
recovered 8 days after the Marathon bombing. However, it was enough for him to 
sort of look like Suspect 2 for Reddit to self-righteously claim they had solved the 
case. This form of online mob justice is not a new thing and can be used to enact 
positive change.282 However, in the case of the Boston bombing it was not only toxic 
but also counterproductive, causing law enforcement to release photos of the 
Tsarnaev brothers in order to quell the social media manhunt and misinformation 
that was being propagated online.283 This highlights one of the well-known problems 
of social media, just how easily misinformation can spread and propagate and that 
with enough retweets and likes anyone can be guilty of anything.

conclusIon

There is often an unconscious link or 
assumption from the public that those 
arrested or connected to terrorism are 
guilty.

So often terrorists are arrested immediately following the attack or in the middle of 
the attack, from Anders Breivik to Brenton Tarrant it is clear they are guilty of their 
crimes and the presumption of innocence is a foregone conclusion for the public 
and is little more than a legal formality until they can be charged with their crimes. 
As such, there is often an unconscious link or assumption from the public that those 
arrested or connected to terrorism are guilty. With calls for quick and often rash 
justice coming nearly immediately it requires deliberate and measured responses 
and reactions from law enforcement and the media. And while the media is not 
inherently beholden to the presumption of innocence, beyond libel litigation 

282 Myles, D., Benoit-Barné, C. and Millerand, F. (2020), ‘Not your personal army!’ Investigating the organizing 
property of retributive vigilantism in a Reddit collective of websleuths, in: Information, Communications & 
Society, Volume 23, Issue 3.

283 Simpson, C. (2013), F.B.I. Released the Tsarnaevs’ Photos Because of Reddit and the Post, The Atlantic, 21 April 2013.
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concerns, it should be mindful of its role in shaping narratives and changing 
perceptions. 

Though the three cases here are outliers, they are important reminders to consider 
the role and power that the media, law enforcement and social media have. For 
Jewell the media created a villain without any proof and sold a story as truth to the 
public based on speculation. While Mayfield was assumed guilty by the government 
based on a fingerprint despite evidence suggesting he had no involvement. In the 
case of the Boston bombings social media acted as a mob, harassing and demonising 
an innocent individual based on the belief that he looked like one of the suspects in 
the picture. 
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IntroductIon

Over the past decade, human communication has been defined by the 
emergence of social networks and the internet.284 This new communication 
ecosystem has created the possibility of sharing information almost all 

around the world, but it has also made it easier to spread any kind of discourse.285 
One of the first problematic issues brought up by this new communication context 
was the spreading of radical discourses and hate speech. Facing this, the European 
Union and its Member States developed and enforced laws and acts aimed 
specifically at preventing the spreading of certain discourses through the internet.286 
These efforts have also led to a change in anti-terrorism policy, which has started 
to focus on preventing radicalisation,287 intervening before the subject joins or 
assimilates to a terrorist group. Thus, criminal law has advanced the moment of its 
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discussion, in: Information Processing & Management, Volume 57, Issue 2.
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en internet, Madrid, Marcial Pons.
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and Social Psychological Evidence, in: Terrorism and Political Violence, Volume 23, Issue 4.
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intervention and has begun to be used to punish individuals who share or consume 
certain discourse through the internet. This shift has been notably controversial 
and it has led various actors to question the fit of this criminal policy with respect 
for fundamental rights such as freedom of expression or opinion.

The crime that has been used most frequently 
to prevent the diffusion of certain speeches 
has been the glorification of terrorism […] 
Spanish courts started to apply it more 
frequently than any other crime related to 
terrorism.

In the Spanish case, the crime that has been used most frequently to prevent the 
diffusion of certain speeches has been the glorification of terrorism. Although this 
crime was introduced into the Spanish Criminal Law in 2000, in the context of the 
fight against ETA, its enforcement was very restricted until 2011. However, in a 
communicative ecosystem defined by social networks and in the midst of the shift 
from anti-terrorism policy to preventing radicalization, Spanish courts started to 
apply it more frequently than any other crime related to terrorism. Some authors 
have considered that its use is not related to the protection of legal rights or interest 
neither with the avoidance of damages, but to the development of a symbolic 
criminal law. From this perspective, this offense has as only purpose to censor the 
public expression of certain ideas.288 The present debates on what the limits of 
freedom of expression should be and on whether certain speeches should be 
punished make to observe the media coverage of the application of these regulations 
especially relevant. The way in which the media covers these types of cases can 
determine the citizen’s conception of the limits of freedom of expression.

In consequence, after describing the different case laws and doctrinal interpretations 
of the offense of glorification of terrorism in Spain, in this chapter we will present 
the results of an exploration of the reflection that this crime has had in the media 
since 2011. To carry out this task, a database has been built with 1,403 journalistic 
pieces from two of the main Spanish newspapers, ABC and El País, in which the 
term “glorification of terrorism” is mentioned. The database has been explored 
through the construction of correlation networks between words, this discourse 
analysis technique has allowed us to see which have been the most mediatic cases 

288 Cancio-Meliá, M. and Díaz-López, A. (2019), ¿Discurso de odio y/o discurso terrorista? Música, guiñoles y 
redes sociales frente al artículo 578 del Código Penal, Madrid, Aranzadi Thomson Reuters.
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and to see the different news topics. Thus, we have been able to observe how in the 
media this crime has ceased to be exclusively associated with the Basque political 
context, to be strongly associated with the punishment of certain speeches and 
content on social networks and artistic works.

the controversIal crIme of GlorIfyInG terrorIsm

In the period 2011-2017, 33 convictions were handed down for any crime related to 
Islamist terrorism; nine of them correspond to the crime of glorification of 
terrorism, which makes this offense the most applied in the field of jihadist 
terrorism.289 However, these nine sentences are only a small part of the sentences 
handed down in Spain for glorifying other terrorist groups, such as GRAPO and 
ETA. In the same period, the glorification of these terrorist groups led to 56 
convictions,290 a relevant fact regarding that GRAPO disappeared in 2007291 and that 
ETA announced the cessation of violence in 2011.292

289 Aguerri, J.C. (2019), The construction of the radical as enemy in the Spanish criminal law: the definition of 
felonies and their application to managed the Islamic radicalization, and its implications for the rule of law, 
in: Revista Electrónica de Ciencia Penal y Criminología, Issue 21.
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these data are public, but a visualisation of them can be found in: Precedo, J., Sánchez, R. and Pinheiro, M. 
(2018), Las sentencias por enaltecimiento del terrorismo se multiplican por cuatro desde que ETA dejó de 
matar, Eldiairo.es, 24 April 2018.
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8 June 2007.
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The crime of glorification of terrorism was created by Organic Law 7/2000, of 22 
December, of Criminal Law reform. Its first section, which defines the behaviours 
punished, has not been subsequently modified. However, Law 2/2015, of 30 March, 
raised the penalties from one to two years of imprisonment to “a prison conviction 
of one to three years and a fine of twelve to eighteen months”.293 As the Supreme 
Court has  stated in STS 224/2010, of 3 March, “in the same article, two differentiated 
offences coexist”. The first offence declares the exaltation or justification of 
terrorism punishable. The second includes the crime of humiliation or discrediting 
the victims of terrorism. Focusing on the first figure – because it is the one that 
strictly corresponds to the glorification of terrorism – we must observe that in its 
Judgment 4539/2016, of 22 November, the National Criminal Court294 points that 
this offence has three elements: “1st. The existence of some actions or words by 
which it is praised or justified. 2nd. The object of such praise or justification must 
be either any of the behaviours defined as crimes of terrorism in the Criminal Law, 
or any of the people who have participated in such behaviours, without it being 
necessary to identify one or more of such people […]. 3rd. Such action of praise or 
justification must be carried out by any means of public expression […]”.

Supreme Court: “Here, justify means that 
what is only a criminal behaviour is made to 
appear as a lawful and legitimate action.”

Given their ambiguity, the terms “praise and justify” have had to be defined by other 
case law. In reference to the term “justify”, the Supreme Court clarified that: “Here, 
justify means that what is only a criminal behaviour is made to appear as a lawful 
and legitimate action”.295 Meanwhile, Judgment of the Constitutional Court 112/2016, 
of 20 June, defined that “to praise” is synonymous with “to glorify”, and it points: 
“[…] The one who praises – active subject of the crime – gives terrorism crimes and 
those who intervene in them – perpetrators and participants – the condition of a 
role model, giving them a value of assimilation to the legal order, despite 
contradicting it frontally”.296

293 Law 2/2015 also authorises the courts to order the removal of the publications. 
294 This is not the first sentence where these elements are quoted, but it is where they are mentioned in a 

clearest way.
295 Tribunal Supremo, Sala de lo Penal, Sección 1, Sentencia 149/2007, 26 de febrero de 2007, Número de recurso 

11281/2006, ECLI:ES:TS:2007:2050.
296 Tribunal Constitucional, Sentencia 112/2016, de 20 de junio (BOE núm. 181, de 28 de julio de 2016), 

ECLI:ES:TC:2016:112.
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We can interpret that this crime is carried out with the intention to express 
something publicly in such a way that it could be thought that any of the terrorism 
crimes included in the Criminal law is considered legitimate, or that some value or 
merit is given to its authors. However, this is not the only possible interpretation of 
this offence. The three elements described correspond to the objective part of the 
offence. There is no controversy about them. However, there are certain interpretative 
discrepancies regarding the subjective elements of the offence. These discrepancies 
have led to two different interpretations of the glorification of terrorism.

The first interpretation considers that the offence does not have subjective elements 
beyond guilty knowledge. In consequence, the words are valued regardless of their 
author’s intention or will. Therefore, the court considers the offence committed if 
the actions or messages can be interpretated as a glorification. This interpretation 
is known as the “Strawberry doctrine”, a name it received because this was the 
interpretation of the crime under which the Supreme Court297 sentenced singer 
Cesar Strawberry for six humorous tweets. Although this way of understanding of 
the crime cannot be considered totally abandoned, it is very weakened after the 
Constitutional Court298 acquitted Strawberry with the argument that convicting 
him based on a literal interpretation of his messages and without paying attention 
to their context would be a violation of their freedom of expression.

The second possible interpretation requires an intention or will of glorification 
beyond the guilty knowledge. Looking for this element, the court assesses the 
messages released beyond their literality and frames them within a context that 
allows assessing whether they effectively justify or glorify and if, above all, that 
was the intention of the subject when making them public. To determine this, the 
court resorts to the content shared or produced by the defendant. These materials 
have a probative weight because they are the object of the crime. But, in addition, 
they are analysed in the sentence and related to the radical nature of the subject. 
Proven that the subject had radical ideas, it is considered proven that the subject 
actually carried out the offence with an intention or will of glorification. This 
interpretation is followed in most cases of glorification of jihadist terrorism,299 but 
it can be also found in other kind of proceedings, such as the one against the rap 
group “La Insurgencia”. “La Insurgencia” members were convicted of glorifying 
ETA and GRAPO through the lyrics of some of their songs available on YouTube. 

297 Tribunal Supremo, Sala Segunda de lo Penal, Sentencia 4/2017, de 18 de enero de 2017, Número de recurso 
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Unlike in the Strawberry case, here the court assessed the intention behind the 
prosecuted messages. The music group ideology was reviewed, and the court 
concluded that: “the ideology of its components is highly radicalised, maintaining 
a subversive and anti-system tonic”.300 This argument allowed the court to 
overcome the argument made by the defence that the lyrics should be understood 
in an artistic context as particular as rap, and to appreciate an uplifting intention 
that allowed it to convict the accused. Some authors301 have criticised this way 
followed by the Spanish courts, considering that it means transgressing the limits 
of a social and democratic state subject to the rule of law, and getting the state 
too close to the punishment of ideas.

Beyond the interpretation chosen, the legal reasoning that underlies the offence 
implies to consider certain actions or words expressed with publicity as a risk to 
public peace and democratic order. It is not required, neither in the law, nor in the 
case law, any concrete risk to be generated. We are confronted with a crime of 
“abstract danger”. Authors like Asua Batarrita302 affirm that the capacity to threat a 
legal right that belongs to the community or the society and, at the same time, to 
harm individuals, is one of the main characteristics of terrorist crimes. However, in 
the case at hand – the glorification of terrorism – there is no individual harm303 and 
there is no contact with a terrorist organisation. As SAN 4539/2016, of 22 November, 
explains, if the subject had contacts with a terrorist organisation or had addressed 
their messages to a specific group of people with the purpose of forming a terrorist 
group, the applicable criminal offence would be collaboration in its form of 
recruitment. Therefore, the dangerousness of the conduct cannot be predicated on 
the ability to instrumentalise the injury to another legal right, nor on the existence 
of a coordination or collective action. In accordance with the literality of Article 578 
and the provisions of the Statement of Motives of Organic Law 7/2000, of 22 
December, the legislator considers that the endangerment of the aforementioned 
legal rights is produced simply by the public manifestation of messages and actions 
that glorify or justify any of the crimes of terrorism or their perpetrators.

300 Audiencia Nacional, Sala de lo Penal, Sentencia 4390/2017, de 4 de diciembre de 2017, Número de recurso 
14/2017, ECLI:ES:AN:2017:4390.

301 Cancio-Meliá, M. and Díaz-López, A. (2019), ¿Discurso de odio y/o discurso terrorista? Música, guiñoles y 
redes sociales frente al artículo 578 del Código Penal, Madrid, Aranzadi Thomson Reuters; Galán-Muñoz, A. 
(2016), ¿Leyes que matan ideas frente a las ideas que matan personas? Problemas de la nueva represión de los 
mecanismos de captación terrorista tras la reforma del código penal de la LO 2/2015, in: Revista de Derecho 
Penal y Criminología, Volume 3, Issue 15.

302 Asua Batarrita, A. (2002), Concepto jurídico de terrorismo y elementos subjetivos de finalidad: Fines políticos 
últimos y fines de terror instrumental, in: Echano Basaldua, J. and Lidón, J.M. (2002), Estudios Jurídicos en 
memoria de José María Lidón, Bilbao, Universidad de Deusto.

303 There is no harm to the victims’ honour, because in that case the crime committed would be “humiliation to 
terrorism victims”.

https://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8228307&statsQueryId=104351142&calledfrom=searchresults&links=GRAPO&optimize=20171207&publicinterface=true
https://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8228307&statsQueryId=104351142&calledfrom=searchresults&links=GRAPO&optimize=20171207&publicinterface=true
http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
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It is clear that, as recognised by the 
Constitutional Court, this offence limits the 
freedom of speech and ideological freedom.

This interpretation of the law allows to consider a wide range of opinions and ideas 
as a threat to legal rights belonging to the society – “supraindividual” legal rights. 
In the court decisions, there is no assessment or reference to any potential harm 
produced by the conduct tried.304 In consequence, prosecution of this offence has 
brought important debates between scholars and also between law professionals.305 
It is clear that, as recognised by the Constitutional Court, this offence limits the 
freedom of speech and ideological freedom. However, the High Court considers that 
these restrictions – and others, referring to these rights, such as those aimed at 
protecting the honour of State institutions306 – are legitimate. Along a line similar 
to that of the Constitutional Court, authors such as Ruiz de Landáburu have pointed 
that the restriction of the fundamental rights involved is justified when “in the 
punishment of apologetic conduct there is a greater social interest than in the 
exercise of freedom of speech, attending for this to the legal right attacked by the 
conduct and the seriousness and intensity of the attack”.307 

Scholars like Cancio Meliá stand at the opposite extreme – an author who considers 
that this type of crime prohibits the support or defense of certain ideas or doctrines, 
and that its inclusion in the Criminal Code is only understandable taking into 
account its symbolic aspect, which “consists in proclaiming a mere taboo to the 
expression of certain opinions”.308 From these more critical positions concerning 
Article 578 of the Criminal Code, it is argued that this offense restores the apology 

304 Miró-Llinares, F. (2017), Cometer Delitos en 140 caracteres: El Derecho penal ante el odio y la radicalización 
en internet, Madrid, Marcial Pons.

305 Ramos Vázquez, J.A. (2008), Presente y futuro del delito de enaltecimiento y justificación del terrorismo, in: 
Anuario da Facultade de Dereito da Universidade da Coruña 2008.

306 For example, see Tribunal Constitucional, Sentencia 177/2015, de 22 de julio (BOE núm. 200, de 21 de agosto 
de 2015), ECLI:ES:TC:2015:177, and Tribunal Constitucional, Sentencia 112/2016, de 20 de junio (BOE núm. 181, 
de 28 de julio de 2016), ECLI:ES:TC:2016:112.

307 Ruiz de Landáburu, M.J. (2002), Provocación y apología: delitos de terrorismo, Madrid, COLEX.
308 Cancio-Meliá, M. and Díaz-López, A. (2019), ¿Discurso de odio y/o discurso terrorista? Música, guiñoles y 

redes sociales frente al artículo 578 del Código Penal, Madrid, Aranzadi Thomson Reuters; Galán-Muñoz, A. 
(2016), ¿Leyes que matan ideas frente a las ideas que matan personas? Problemas de la nueva represión de los 
mecanismos de captación terrorista tras la reforma del código penal de la LO 2/2015, in: Revista de Derecho 
Penal y Criminología, Volume 3, Issue 15.

https://www.marcialpons.es/media/pdf/9788491234371.pdf
https://www.marcialpons.es/media/pdf/9788491234371.pdf
https://ruc.udc.es/dspace/bitstream/handle/2183/7420/AD_12_art_41.pdf?sequence=1&isAllowed=y
http://hj.tribunalconstitucional.es/es/Resolucion/Show/24578
http://hj.tribunalconstitucional.es/es/Resolucion/Show/24578
http://hj.tribunalconstitucional.es/es/Resolucion/Show/25026
http://hj.tribunalconstitucional.es/es/Resolucion/Show/25026
http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
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in a strict sense, not as a preparatory act, but as an autonomous criminal offence 
that punishes acts that do not even really endanger any legal right.309

an exploratIon of GlorIfIcatIon of terrorIsm medIa coveraGe

Given the controversial nature of this crime, it is especially relevant to research how 
its enforcement is being showed by the media, as well as to know which cases are 
being especial attention. This is a way to go towards the consequences of this crime 
enforcement beyond the specific criminal proceedings.

methodoloGy

To research the media coverage of cases of glorification of terrorism, we have 
used web scrapping to build a database with 1,403 informative pieces (news, 
opinion articles and reports), published by two of the main Spanish daily 
newspapers, ABC  and El País310 (886 and 517 pieces, respectively), between 1 
January 2011 and 1 November 2020. The procedure to build the database has 
consisted, first of all, in using the search engines of both media to find all the 
news, in which the term “glorification of terrorism” was mentioned. Once the 
news listings were obtained, the R software was used to download them and 
extract their date and text. Through text mining, different content analyses have 
been carried out, including the construction of correlation networks between 
words. The construction of correlation networks allows us to visualise relationships 
between words based on their tendency to appear together within the same 
piece.311 Taking the words that make up the corpus of documents as the unit of 
analysis, their degree of correlation with other words within the same piece has 
been studied. To measure this correlation, the coefficient phi (ϕ) of correlations 
between all the words in the corpus has been used, calculated for any pair of X 
and Y words.

309 Cancio-Meliá, M. and Díaz-López, A. (2019), ¿Discurso de odio y/o discurso terrorista? Música, guiñoles y 
redes sociales frente al artículo 578 del Código Penal, Madrid, Aranzadi Thomson Reuters; Galán-Muñoz, A. 
(2016), ¿Leyes que matan ideas frente a las ideas que matan personas? Problemas de la nueva represión de los 
mecanismos de captación terrorista tras la reforma del código penal de la LO 2/2015, in: Revista de Derecho 
Penal y Criminología, Volume 3, Issue 15.

310 According to latest available data of the consulting enterprise Mikroscopia, published in September 2020, 
El País is the first and ABC is the fourth most read national newspaper. For more information, see Eldiario.es 
(2020), elDiario.es, el cuarto periódico digital más leído y el que más crece, Eldiario.es, 17 September 2020. 

311 Silge, J. and Robinson, D. (2019), Text Mining with R: A Tidy Approach, Sebastopol, Ó Reilly.

http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
http://e-spacio.uned.es/fez/eserv/bibliuned:revistaDerechoPenalyCriminologia-2016-15-5010/Leyes_que_matan.pdf
https://www.eldiario.es/redaccion/eldiario-cuarto-periodico-digital-leido-crece_132_6226205.html
https://www.tidytextmining.com/index.html
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All these correlations can be represented graphically, by means of Markov chains, 
as networks of correlations between words. In this way, an immense network 
formed by all the words in the corpus can be built, in which the intensity of the 
links will vary depending on the degree of correlation between the words they 
link. Filtering this network by the most frequent312 words and maintaining only 
those moderate or higher correlations (ϕ ≥ 0.3) will allow discovering networks of 
words that are relevant in the corpus and that are interconnected. Thus, by 
analysing the correlations between words, we will discover clusters of terms 
present in the corpus.

results

The first observation (Figure 1) is that the crime of glorifying terrorism has given 
rise to a significant number of news items, most of which are related to the 
terrorist group ETA, which, as was already mentioned, was dissolved in 2011. In 
general terms, there is a growing trend in the number of news items that mention 
the glorification of terrorism, reaching a peak in 2016, at which point the trend 
reverts. This growing and then decreasing dynamic coincides with the evolution 
of the number of convictions for glorifying terrorism, which also reached its peak 
in 2016.

312 In order for the correlation networks to be graphically representable, in the present research we observe the 
correlations between the 300 words with the highest frequency within the group of documents that have 
been studied. 
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Figure 1: Amount of news per year

Despite the constant predominance of information related to ETA, the themes that 
accompany the media coverage of the crime under study are not constant over 
time. If we look at the most repeated words from 2011 to 2015 (Figure 2), we can 
appreciate that together with terms such as “ETA”, “terrorism” or “National Court” 
(the court that prosecutes the glorification of terrorism), terms such as “victims” 
and “prisoners”, and even the surnames of leaders of the Basque nationalist left 
appear, such as “Otegi” and “Ibazeta”. The prominence of these terms points that 
the news of glorification of terrorism from that period would be dominated by the 
controversies around the tributes to ETA prisoners and other issues related to 
Basque politics.

However, in 2016, the term “puppeteers” appears as one of the most repeated words. 
This fact indicates the great media repercussion of the arrest and indictment for a 
crime of glorifying terrorism of a company of puppeteers. The artist was arrested 
for the representation of work for kids, in which at one point a puppet exhibited a 
banner, in which it could be read “GORA ALKA-ETA”.313 The most repeated words 
during the years 2017 and 2019 are very similar to those with greater prominence in 

313 The work was presented during the celebration of the Carnival in the city of Madrid. The phrase “Gora Alka-
ETA” is a pun that joins Al-Qaida and ETA, preceded by the word “Gora”, which means “hurrah” in Basque. 
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the period prior to 2016. But in the years 2018 and 2020 the term “valtonyc” appears 
as one of the most repeated words. Valtonyc is the stage name of a Balearic rapper, 
who, in 2017, was sentenced to three and a half years of imprisonment for committing 
the following crimes through the lyrics of his songs: glorification of terrorism, 
insults to the crown and threats. In 2018, the Supreme Court upheld his sentence; 
however, he did not go to prison since he moved to Belgium and made himself 
available to the justice of the Central European country. He is currently at liberty, 
while the Belgian justice studies the case to decide whether the principle of double 
criminality is met, which is a necessary requirement to comply with the extradition 
order issued by the Spanish justice system.

Figure 2: Most used terms by year
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Reviewing the terms most used during each year has allowed us to detect two cases 
with extraordinary media coverage, but it has also shown us that, as of 2016, the 
thematic homogeneity of previous years seems to be breaking to some degree. The 
analysis of the correlation networks between words makes it possible to confirm 
the differences between these two periods, as well as to go deeply into the topics 
covered in the analysed news.

Figure 3: Correlations network from the period 2011-2015  
(correlations ϕ ≥ 0.3 between the 300 most used words*)

* For the spatial distribution of the nodes we have used the Fruchterman and Reingold́ s force-directed 
algorithm, which attract the nodes with more edges in common and repel those with less connections.



105
Freedom of speech and media coverage  

of glorification of terrorism cases

The presumpTion of innocence and The media coverage of criminal cases 

The correlation network built with the news published between 2011 and 2015 
allows us to see that there are three large clusters, three speeches that are 
repeated in and through different news (Figure 3). The largest of them, cluster 1, 
refers to the tributes celebrated to the ETA prisoners, which confirms what the 
exploration of the most repeated terms would seem to indicate. Cluster 2 also 
informs us of problems and polemic that came from Basque politics, bringing 
together references to political parties and their leaders. Both clusters show us a 
media treatment of the glorification of terrorism, in which it is fundamentally 
related to Basque politics and its relationship with ETA prisoners. However, the 
third cluster has a completely different thematic line, since it illustrates the 
existence of news that report the arrest of people for making comments on social 
networks, specifically on Twitter (in the center of the cluster are the terms 
“arrest” and “arrested”). It is especially relevant that terms, in theory so central in 
the coverage of cases, related to a crime, such as the words “operation” or the 
different forms of the verb “to arrest”, appear in this cluster and correlate directly 
with the terms “social networks” and “comments”.

If we observe the network of correlations formed with the news after 2015, it can be 
seen that operation and detainees continue to correlate, remaining in an isolated 
cluster (cluster 2) together with the terms that refer to the different security forces. 
However, in this cluster the terms referring to social networks are no longer 
present, but rather “internet”, “DAESH” and “jihadism” appear. Again, it should be 
noted that these terms correlate with “arrest”, but not with others related to 
prosecution or conviction, a fact that could indicate that there is a tendency to 
inform more frequently about the arrests of individuals allegedly related to jihadist 
terrorism, than about the resolution of the judicial process (Figure 4).

Together with the cluster described, the network is made up of a large cluster, 
whose central point is the term ETA. ETA acts as a junction point between three 
clusters, which can be considered independent clusters. The smallest of these, 
cluster 1.A, shows us that the tributes to ETA prisoners and their relationship with 
the nationalist left continue to have a certain media presence. Along with this first 
cluster we find cluster 1.B, which stands out for having a very compact nucleus, 
within which are the terms related to the media coverage of the case of the 
puppeteers arrested in 2016 and charged with glorification of terrorism. The great 
media coverage of this case is in itself a remarkable fact. Although the preliminary 
investigation judge charged the artists with glorification of terrorism and put 
them into provisional prison, the National Court dismissed the case and did not 
open trial against them.



106
Freedom of speech and media coverage  

of glorification of terrorism cases

The presumpTion of innocence and The media coverage of criminal cases 

Finally, we find cluster 1.C, which at one end also has a tremendously compact 
nucleus. If we look at the terms that make up this nucleus, we can see that it is the 
product of information related to the case of the rapper Valtonyc. These terms give 
a good summary of the case, since they inform us of the rapper’s conviction (“3”, 
“years”, ”6”, “months”), of the authorities that tried him (“national-audience”, “court-
supreme”), of the crimes, for which he was convicted (“insults”, “crown”, “threats”), 
and that he was convicted for the lyrics of his songs (“rapper”, “lyrics”, “songs”). It 
should also be noted that the trinomial “right” – “freedom” – “expression” correlates 

Figure 4: Correlations network from the period 2016-2020 
(correlations ϕ ≥ 0.3 between the 300 most used words*)

* For the spatial distribution of the nodes we have used the Fruchterman and Reingold́ s force-directed 
algorithm, which attract the nodes with more edges in common and repel those with less connections.
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with Valtonyc, which indicates that the legal controversy around whether the 
conduct, for which the rapper was convicted, is protected by his fundamental rights 
was reflected somehow in the coverage of the case. However, it is noteworthy that 
this trinomial does not correlate with any of the elements of the other clusters.

At the opposite end of cluster 1.C we find another nucleus, less compact, that brings 
together the terms related to the publication of certain content on social networks, 
highlighting the central role that the binomial “carrero” – “white”314 plays in this 
nucleus. This nucleus communicates with the one related to the Valtonyc case 
through the binomial “Cesar” –“Strawberry”. Cesar Strawberry is the singer of a rock 
group that in 2017 was convicted of exalting terrorism due to six tweets he had 
published on the social network Twitter. It should be noted that Cesar Strawberry 
does not have a central role in this second nucleus, but is slightly outside, acting as a 
bridge between the two nuclei, by directly correlating with “singer” and with “tweets”. 
This indicates that the core related to social networks and comments on Twitter has 
a certain independence from the Strawberry case. Although they have not had so 
much media impact, so they do not appear on the network, there are other cases 
similar to Strawberry. In fact, Cesar Strawberry was arrested in 2015 as part of 
“Operation Spider”, a police operation that began in 2014 and was aimed at detecting 
and prosecuting terrorism on social media.315 As a result of the different phases of this 
operation, 77 people were arrested.316 Of all the cases, to which these arrests gave 
rise, the most mediatic was that of Cesar Strawberry who, as already mentioned, 
ended in acquittal at the Constitutional Court. However, we have not found references 
to the acquittal in the built network, so it seems that it is not one of the most used 
terms or, at least, that it does not appear frequently next to the singer’s name.

conclusIon

First, it should be emphasised once again that the analysis carried out should be 
considered as a mere exploration, being necessary to delve into it and incorporate other 
techniques to give greater weight to the results obtained. However, the work carried 
out on the database built has allowed us to highlight that in recent years a small number 
of cases (those related to Valtonyc, the puppeteers and Cesar Strawberry) have had an 

314 Carrero Blanco was a relevant member of the government during the Francisco Francó s dictatorship. After 
Francó s death, he took the role of head of state until he was murdered by ETA in 1973.

315 Surribas Balduque, M. (2020), La ficción como amparo legal del arte: titiriteros, raperos y libertad de 
expresión en la España pos 15-M, in: Journal of Spanish Cultural Studies, Volume 21, Issue 3.

316 Amnesty International (2017), Amnesty International Report 2016/2017: The State of the World’s Human 
Rights, London, Amnesty International Ltd.

https://www.researchgate.net/publication/344021256_La_ficcion_como_amparo_legal_del_arte_titiriteros_raperos_y_libertad_de_expresion_en_la_Espana_pos_15-M
https://www.researchgate.net/publication/344021256_La_ficcion_como_amparo_legal_del_arte_titiriteros_raperos_y_libertad_de_expresion_en_la_Espana_pos_15-M
https://www.amnesty.org/download/Documents/POL1048002017ENGLISH.PDF
https://www.amnesty.org/download/Documents/POL1048002017ENGLISH.PDF
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important media coverage. These cases share the leading role with the information 
regarding the prisoners of the terrorist group ETA and the Basque nationalist left, the 
context in which the crime was created. Information regarding messages published on 
social networks, through which the crime was being committed, also appears in the 
two periods observed. In addition, it should be noted that in the period 2016-2020 the 
information related to jihadist terrorism has gained a prominence that it did not seem 
to have in the previous period 2011-2015. Finally, it is relevant to note that in the period 
2011-2015 the references to detention correlate with the terms related to social 
networks. In the following period this kind of behaviour is already in a cluster, in which 
there is talk to convictions passing regarding the detention to be correlated with terms 
that refer to jihadism on the internet.

[…] it is possible that the prosecution and 
punishment of these behaviours may have a 
certain preventive character, by producing a 
certain “chilling effect” that leads citizens 
to refrain from publicly expressing certain 
speeches.

As a consequence of these results that we have just synthesised, we can see that the 
media, or at least the studied ones, are showing how the crime of glorification of 
terrorism is not only used to restrict certain discourses in the Basque political 
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context, which is quite a serious issue by itself, and to prevent the dissemination of 
jihadist content, but this crime is used to restrict freedom of expression on social 
networks and in the context of artistic expression. In addition, it should be noted that 
out of the three most popular cases that we have found in the 2016-2020 period, two 
ended with the acquittal of the accused. Finally, we must point out that it is difficult 
to justify this criminal policy from the point of view of a possible danger produced by 
the conduct prosecuted, especially considering that there is currently no active 
national terrorist group in Spain.317 However, and given the extensive media coverage 
that we have been able to verify, it is possible that the prosecution and punishment of 
these behaviours may have a certain preventive character, by producing a certain 
“chilling effect” that leads citizens to refrain from publicly expressing certain 
speeches. However, it must be understood that this issue is, to say the least, 
problematic, since we are in the field of freedom of expression, a human right that is 
also essential for the effective realisation of other rights.

317 That certain expressions can offend and produce a moral harm could be argued. But this circumstance does 
not qualify these expressions as conducts linked to terrorism. In consequence, this is a different debate. 



The presumpTion of innocence and The media coverage of criminal cases 

Maria doichinova 
analyst 
center for the study of democracy

IntroductIon

Criminal cases have always attracted public attention. We have always been 
fascinated by violence or calamity. There are various theories about the 
reasons behind this interest, but generally, experts agree that, within 

certain range, it is a normal human impulse of a mentally healthy person to try to 
look in the mind of a “criminal” wishing to learn more by asking “What kind of a 
person can do such a thing?”.318 This craving gets even more severe about details of 
the perpetrators’ personalities. At the same time, the media often emphasise the 
odd, the violent, the extraordinary – the things that pin our attention and make us 
look up from what else we are doing while the TV is on or buy a particular newspaper. 
As this trend became more intensive with the development of the media during the 
second half of the 20th century, in the United States, in the 1970s, the terms “media 
circus” and “media frenzy” came up to describe the disproportionately intensive 
media coverage of events of extreme interest to viewers and readers.

318 With the increasing popularity of true-crime series, podcasts, books or shows, many psychologists try to 
explain the obsessive interest of viewers in such stories. Some theories link this fascination to the wish of a 
law-abiding citizen to look at what a “criminal” thinks; some attribute it to the pleasure of being scared; and 
some relate it to the people’s obsession with the lives of others. 

PUBLICITy EThICS IN hIGh-PROFILE CASES
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Things get much catchier if a famous person is involved. Our attention is often 
drawn by the news about a famous actor who has caused a car accident or a 
politician who goes on trial for abuse of power. It is widely accepted that being in 
the spotlight or being a public figure goes with a greater deal of media exposure, 
especially in private live. But when it comes to a court case, in which such a person 
is a defendant, such publicity can go too far and sometimes even influence the trial 
outcome.

Meanwhile, alleged offenders sometimes become famous for the crime they have 
presumably committed. There are well known cases, where persons accused of 
particularly grave violent crimes (like a murder with extreme cruelty) get as much 
public attention as that of a celebrity. This attention, however, often labels them as 
“evil” long before and regardless of the trial outcome, which may have 
disproportionately intensive, or even devastating, consequences on their lives.

Moreover, famous cases, being usually followed by many people, turn out to be 
decisive for the public trust in the criminal justice system.319 The functioning of the 
criminal justice system as well as the personal merits of all involved officials, are 
judged by the wide public mostly through the prism of media coverage.

With all that said, it comes naturally that all stakeholders involved in a high-profile 
case have greater responsibilities to brace professional ethics and demonstrate 
personal example, yet such cases bring the opportunity to many of those involved 
to gain fame and profit.

The purpose of this chapter is to outline and explore the specific publicity-related 
ethical issues in criminal cases involving famous people. A lot of ethical dilemmas 
arise around trials, which are accompanied by intensive media coverage. And while 
for some of these choices there are clear rules in the legislation, defining certain 
behaviour as a crime or professional misconduct, others remain only a matter of 
personal moral judgement.

319 Jennings, W.G., Higgins, G.E., Maldonado-Molina, M.M. and Khey, D.N. (eds.) (2016), The Encyclopedia of 
Crime and Punishment, Hoboken, Wiley Blackwell, p. 1067; Furman, H.P. (1998), Publicity in High Profile 
Criminal Cases, in: 10 St. Thomas Law Review 507. 

https://scholar.law.colorado.edu/cgi/viewcontent.cgi?article=1629&context=articles
https://scholar.law.colorado.edu/cgi/viewcontent.cgi?article=1629&context=articles
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maIn concepts

To be able to look at the ethics issues in detail, first we need to set the parameters 
of some terms that we are going to use. First of all, we need to define what cases 
this chapter will look at.

In the English-speaking world, it is widely accepted to use the term “high-profile 
case”. There are a lot of different understandings of what a high-profile case is. The 
meaning of this term varies nationally, and in addition to that there are some 
languages experiencing difficulties in translating such a broad notion. Sometimes it 
is referred to as “serious crime”: a crime with a high level of danger to the society.

For the purpose of this chapter, we can agree that a high-profile case is a case that 
has gained intensive publicity because it either:

 b involves a famous person or a public figure;

 b concerns an incident that happened under intriguing circumstances;

 or

 b refers to what is perceived as “heinous crime”.

Public interest is often defined as something 
that is in favour of “the welfare or well-being 
of the general public”.

When speaking in public about such crimes, many people involved mix this concept 
with what is known as “a case of public interest”. Public interest is often defined as 
something that is in favour of “the welfare or well-being of the general public”.320 The 
concept of disclosing information about a case, when it is a matter of public interest, 
exists in many countries and its purpose is to protect the general population from a 
certain danger by letting people know about that danger. Thus, for example, the public 
can be informed when a criminal act has led to the release of high amounts of poisonous 
substance in the air or water, or that a dangerous person is living in a community.

The two concepts differ by the aim, for which the information is released. In high-
profile cases information is released for the sake of informing the public. And this 
brings us to the key question of which details are essential, as the media have to find 

320 Stein, J. (ed.) (2002), Random House Webster’s Unabridged Dictionary, New York, Random House.
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the proper balance between what is catchy and would attract viewers or readers 
(and thus generate profit) on the one hand, and on the other hand what serves a 
societal role.321 

In most cases, it all comes down to making a choice; as the right to information is 
opposed to the right to privacy, each actor involved in the case has to sustain the 
balance between being interesting to the audience and going too far. Let us see how 
these choices look from the perspective of the different parties involved.

the defendant’s perspectIve

Although they are used to living in the spotlight, public figures face significant 
challenges going through a criminal trial. They are often exposed to a higher degree 
of emotional turmoil due to the excessive invasion in their private life that is often 
not related to the particular case.

It gets more complicated when we take into account that in many countries, people 
holding public positions are subject to lower privacy protection than other people. This 
is reasoned by the understanding that those who are paid by public resources and have 
to make decisions on behalf of others, are publicly accountable for what they do. Such 
people, however, also sometimes break the law and their exposure then becomes even 
higher. An additional ethical problem comes up if such publicity extends to their closed 
ones. There are numerous cases of news about crimes or incidents, which make it to 
the media because they involve a family member of a public figure: a mayor’s son driving 
his car above the speed limit, or a Member of Parliament’s spouse causing a traffic 
incident. Do these people, who are not public figures themselves, need to share the 
publicity of those to whom they are related, bearing in mind that their misdemeanor (or 
crime) can affect their close one’s career or even life?

Other cases become “notorious” not because they involve a famous person, but 
because there are “odd” or “unusual” circumstances, thus making the accused person 
(or even a suspect) “famous” long before it is proven who has actually committed the 
crime. Details that are not essential might be a lure to disclose despite such disclosure 
can actually victimise the person. In such cases, even when the presumption of 
innocence is properly observed and all ethical standards in news reporting are duly 

321 Harper, C. and Philoa, G. (2013), The Role of the Media in the Construction of Public Belief and Social Change, 
in: Journal of Social and Political Psychology, Volume 1, Issue 1. The authors define the role of the media as 
“informing the public about what happens in the world, particularly in those areas in which audiences do not 
possess direct knowledge or experience.”

https://jspp.psychopen.eu/article/view/96/37
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followed, the negative effect is very likely to occur only by the scale of the spread of 
such news. In this type of cases, the accused person has not been usually known to 
the general public before, and being labelled for an “odd crime” might create a 
negative image that can last for a long time. An accused person with a particularly 
negative public image (e.g., a person linked to terrorism) may, in some cases, face 
serious problems in finding a lawyer. For such and other cases, a possible solution is 
the principle of “the right to be forgotten” in the internet, introduced in the EU by the 
General Data Protection Regulation and allowing persons involved in criminal 
proceedings to have their personal data erased or removed after the case is closed (if 
they are found not guilty) or when they have served their sentence.322

GOOGLE SPAIN SL & GOOGLE INC. V. ThE SPANISh DATA PROTECTION 
REGULATOR AND MARIO COSTEjA GONzáLEz323

In 2014, the Court of Justice of the European Union delivered a judgement, 
which practically marked the beginning of the recognition of the legal right 
to be forgotten in the EU. The judgement was delivered in response to a 
request for a preliminary ruling made in proceedings between, on the one 
hand, Google Spain SL and Google Inc. and, on the other, the Spanish Data 
Protection Agency (Agencia Española de Protección de Datos) and Mr Costeja 
González. The proceedings concerned a decision by the Spanish Data 
Protection Agency upholding the complaint lodged by Mr Costeja González 
against those two companies and ordering Google Inc. to withdraw personal 
data relating to Mr Costeja González from its index and to prevent access to 
the data in the future. The request for withdrawal was justified by the 
argument that the data were “inadequate, irrelevant or no longer relevant, or 
excessive in relation to those purposes [for which they were collected or 
processed] in the light of the time that has elapsed”. The case raised a number 
of questions concerning the balance of rights, the responsibility of search 
engines as information providers, as well as the territorial jurisdiction of the 
Court of Justice given the differences in legislation between countries (the EU 
and the USA where Google Inc. had its seat).

322 For more information, see the section on the right to be forgotten on the GDPR.eu website.
323 Court of Justice of the European Union, C-131/12, Google Spain and Google, 13 May 2014. For more 

information, see also Vassall-Adams, G. and Goldstein, J.P. (2016), Google Spain and the Right to Be Forgotten 
Two Years Later, paper presented at the MLRC Media Law Conference, September 2016.

https://gdpr.eu/right-to-be-forgotten/
http://curia.europa.eu/juris/document/document_print.jsf?doclang=EN&text=&pageIndex=0&part=1&mode=DOC&docid=152065&occ=first&dir=&cid=667631
http://www.medialaw.org/component/k2/item/3538-google-spain-andthe-right-to-be-forgotten-two-years-later
http://www.medialaw.org/component/k2/item/3538-google-spain-andthe-right-to-be-forgotten-two-years-later
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GOOGLE LLC V. ThE FRENCh DATA PROTECTION REGULATOR CNIL324

In a similar case, in 2019, the Court of Justice of the European Union delivered 
a judgement in response to a request for preliminary ruling made in proceedings 
between Google LLC (successor in law to Google Inc.) and the French Data 
Protection Authority (Commission nationale de l’informatique et des libertés). 
The proceedings concerned a financial penalty imposed on Google by the 
French Data Protection Authority because of the company’s refusal to remove 
from search results information about the criminal investigations against four 
persons (including business and political figures) with the argument that the 
information was of public interest. In this case, the Court of Justice ruled that 
the scope of this right was territorially limited to the 28 EU member states and 
information could not be delisted globally. The case led to Google introducing 
a geo-blocking system that prevented access to data from specific regions.

In high-profile cases, the defendant’s right to fair trial can be jeopardised by the 
extensive media attention. Media, and the entertainment industry, which is also 
sometimes involved by purchasing the rights of people’s stories to develop them in 
books, shows, series and podcasts, often do not respect the presumption of 
innocence shifting the focus from the courtroom to the TV screens and turning 
cases into “trials by media” – a term used to describe the influence of media for 
shaping public perceptions of either guilt or innocence, regardless of whether there 
is a court decision or what it is.325

At the same time, however, there are also cases, in which defendants with a positive 
public image can benefit from their reputation and get more favourable treatment 
during the proceedings than other people accused in committing a similar crime.

the justIce authorItIes’ perspectIve

Without denying the right to information, justice system practitioners are usually led 
by the principle that cases are not solved through the media and the less information 
is disclosed, the better. In practice, however, things do not always work like that.

324 Court of Justice of the European Union, C-507/17, Google v. CNIL, 24 September 2019. For more information, 
see also Samonte, M. (2019), Google v. CNIL: The Territorial Scope of the Right to Be Forgotten Under EU Law, 
in: European Papers, Volume 4, Issue 3.

325 Tankha, R. (2020), Where Does Press Freedom End and Trial by Media Begin?, The Wire, 30 September 2020.

http://curia.europa.eu/juris/document/document.jsf?docid=218105&doclang=EN
https://www.europeanpapers.eu/en/europeanforum/google-v-cnil-territorial-scope-of-right-to-be-forgotten-under-eu-law
https://thewire.in/media/press-freedom-trial-by-media-supreme-court
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The authorities involved in criminal proceedings – police, prosecutors, judges and, 
where applicable, lay judges or jury – are legally bound to observe the principle of 
fair trial and to conduct an objective and impartial investigation. This, however, 
seems to be much more difficult in high-profile cases, where the public attention 
and expectations are sometimes impossible to ignore.

As a rule, criminal justice systems are organised in such a way as to ensure that the 
opposing parties are equal and the court (with or without a jury) is impartial. The 
authorities have to observe many limitations when disclosing information, especially 
on pending cases, and are also responsible for finding the balance between the right 
to information and the right to privacy, and for respecting the presumption of 
innocence. In cases of conventional crime, these responsibilities do not pose a 
serious challenge. In high-profile cases, however, there are a number of additional 
factors that the police, prosecutors and judges should take into consideration.
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 First of all, in many countries, privacy rules are less strict when it comes to cases 
“of public interest”, but this does not relieve the institutions of their responsibilities 
to make sure there is a fair trial.326 In the United Kingdom and the Commonwealth, 
the so-called “sub judice rule”327 is observed to make sure additional information 
does not influence the trial outcome. When dealing with prominent defendants, few 
specific guidelines exist. The Crown Prosecution Service, for example, has 
developed some broad guidelines for prosecutors on how to assess public interest 
and how to balance the right to a fair trial with the right to information.328

Prosecutors, on the other hand, may feel 
pressed by public opinion’s strive for 
justice and be tempted to pursue a 
disproportionate punishment to satisfy 
the public expectations.

There are other factors, which can influence the work of criminal justice authorities. 
The law enforcement authorities, for instance, often work under pressure to quickly 
identify and arrest suspects under the light of the cameras, regardless of what 
evidence they have managed to collect. Prosecutors, on the other hand, may feel 
pressed by public opinion’s strive for justice and be tempted to pursue a 
disproportionate punishment to satisfy the public expectations. On the contrary, in 
cases of influential defendants with a positive public image, prosecutors might feel 
emotionally burdened to seek lighter sentence. It is, of course, a matter of 
professionalism to avoid making decisions under the influence of public opinion and 
the vast majority of prosecutors perform their tasks objectively. Nevertheless, the 
public pressure on authorities in high-profile cases is a factor that should not be 
underestimated.

In some cases, the parties are tempted to deliberately use the media as a channel 
for influence the outcome of the trial. Some communications and public relations 

326 Maute, J.L. (2002), “In Pursuit of Justice” in High Profile Criminal Matters, in: Fordham Law Review, Volume 
70, Issue 5.

327 According to the Oxford Dictionary of Law, a sub justice rule is: (1) a rule limiting comment and disclosure 
relating to judicial proceedings, in order not to prejudge the issue or influence the jury; or (2) a parliamentary 
practice in which the Speaker prevents any reference in questions or debates to matters pending decision in 
court proceedings (civil or criminal); in the case of civil proceedings, he has power to waive the rule if a 
matter of national interest is involved. For more information, see Law, J. (2018), A Dictionary of Law (9 ed.), 
Oxford, Oxford University Press.

328 Crown Prosecution Service (2019), Media: Assessing the Public Interest in Cases Affecting the Media, Legal 
Guidance, last updated 11 November 2019.

https://core.ac.uk/download/pdf/144229646.pdf
https://www.oxfordreference.com/view/10.1093/acref/9780198802525.001.0001/acref-9780198802525
https://www.cps.gov.uk/legal-guidance/media-assessing-public-interest-cases-affecting-media
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companies have even developed guidelines and are offering their services to help 
the defence in high-profile cases in their relations with the media.329

The main responsibility to guarantee a fair trial lies with the court. Courts are 
obliged to make decisions only based on the evidence and the information obtained 
in the courtroom and disregard any additional information from other sources, but 
this is not always an easy task given that judges (and jurors), like all other people, 
live in a certain community, watch TV and read the news. Even if there are no risks 
for their impartiality, judges in high-profile cases might find themselves in situations 
where they have to undertake additional (practical) measures to handle the case. 
Thus, for example, they may need to re-schedule a hearing either to avoid or 
accommodate the increased interest on the part of the media.

329 For example, see Vincent, B. (2017), How to Get Media-Ready for a High-Profile Trial, Dallas, Muse 
Communications, blog post, 30 March 2017. 

https://www.muselegalpr.com/get-media-ready-high-profile-trial/
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the medIa’s perspectIve

Of all the actors involved in high-profile cases, media is naturally the one that 
always strives for greater publicity. And it cannot be otherwise, given the undisputed 
social role of the media as a promoter of the freedom of information and expression. 
Very often, however, the media have to find the balance between their social role 
and the rules of the free market environment, in which they are operating. Around 
the world, there is a vast variety of media regulations and self-regulatory practices 
that have to maneuver between fundamental rights, avoiding censorship and 
promoting development, all that in a constantly changing environment of emerging 
new forms of communication.

With the rapid development of social media, the division between mainstream and 
alternative/new/online media significantly changed the media scene, putting 
traditional media industries in a disadvantaged situation. The introduction of 
privacy and ethics regulations for online content has lagged behind, which put the 
“old-type” media in an unfavourable position. Traditional media found themselves 
in a situation where they had to fight for survival with lower sales leading to smaller 
staff and less time to work stories out, which sometimes forced reporters to “choose 
being first over being right”.330 More and more newspapers went online, and papers-
backed magazines lost circulation. TV and radio stations seem less affected by the 
newly emerging forms of online communication, but the change in the way news is 
made has obviously influenced them as well. The format, in which news are 
presented, also seems to be constantly changing as “most news sites mix text, 
audio, video, and slideshows with citizen input and commentary through video and 
photo contributions and comment sections, forums, and blogs.”331 This change led 
to globalisation of news with less news remaining locally relevant.

330 Yahr, N. (2019), Doing No Harm: The Call for Crime Reporting That Does Justice to the Beat, Madison, Center 
for Journalism Ethics, 22 August 2019. 

331 Bucqueroux, B. and Seymour, A. (2009), A Guide for Journalists Who Report on Crime and Crime Victims, 
Washington D.C., Justice Solutions.

https://ethics.journalism.wisc.edu/author/nyahr/
http://www.mediacrimevictimguide.com/
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High-profile cases have always been a “gold mine” for the media. Over time, in 
pursue of ratings, audience and exclusivity, criminal news began to offer more 
emotional-level content and less informative value. Stories, such as a person telling 
a reporter when their “famous neighbours” had a quarrel or at what time they left 
to work, started to often feature in the news, shifting the focus of the media from 
their role to inform and educate to a role of satisfying the viewers’ curiosity about 
the private life of important people.

Over time, in pursue of ratings, audience 
and exclusivity, criminal news began to 
offer more emotional-level content and less 
informative value.

In addition to the traditional mechanisms of self-regulation, such as codes of ethics 
and editorial policies, which some media follow, but which are usually too broad to 
reflect the specifics of covering a high-profile criminal case, an essential factor is 
the market itself, as the media have to find the balance how to get the attention of 
increased number of readers or viewers without “crossing the line” and losing 
advertisers or audience.
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In that respect, the role of editors and editorial policies seems to be underestimated. 
In a situation where newsrooms are understaffed, reporters often have to make 
decisions what crimes are worth covering or should they publish a mug shot. 
Photographers and cameramen also have a special role in how a person or a story 
is presented. Sensational images of people in vulnerable situations or footage of 
violence might be an issue of editorial policy, but in the end, editors choose from 
what they have. 

The rush to publish first may sometimes tempt reporters to release the news either 
without double checking all the facts or failing to get the complete story, which can 
cause harm to persons concerned. News coverage can easily set the community 
against a particular defendant, sometimes solely for the fact that they are popular, 
rich, etc.

With full account of the wide variety of media outlets differing in both quality and 
focus, it should be noted that the end of the 20th century witnessed some bizarre 
media coverings of high-profile criminal cases that shifted the focus from what was 
happening in the courtroom to what was broadcasted in TV shows. The entertainment 
industry also took advantage of a number of cases to diversify its portfolio of 
products by adding media trials, criminal documentaries, talk shows, and even live 
streams of entire trials.

ThE TRIAL OF O.j. SIMPSON332

The increasing media exposure of criminal cases reached what is perceived as 
its “peak” in 1994 in the United States with the murder trial against the former 
football star and later a broadcaster O.J. Simpson. The trial is often assessed as 
“media circus”, but at the same time it is also viewed as one of the strongest 
game changing events that raised a number of ethical issues related to the 
operation of the criminal justice system, the media and the society in general. 
The media coverage of the trial exceeded the coverage of many of the world 
events taking place at that time. The media were closely involved in the case 
and followed all steps of the investigation and the trial, even including a live 
stream of the car chase leading to Simpson’s arrest, in which reporters in 
helicopters were searching the area ahead of the police. The live stream was 
watched by an estimated number of some 95 million viewers and there is 

332 Kim, A. (1994), Commercializing the O.J. Simpson scandal, Entertainment Weekly, 8 July 1994; Schuetz, J.E. 
and Lilley, L.S. (eds.) (1999), The O.J. Simpson Trials: Rhetoric, Media, and the Law, Carbondale, Southern 
Illinois University Press; Toobin, J. (2015), The Run of His Life: The People V. O.J. Simpson, New York, Random 
House; Shapiro, R. (2019), The Search for Justice: A Defense Attorney’s Brief on the O.J. Simpson Case, Los 
Angeles, Graymalkin Media; Rantala, M.L. (1996), O.J. Unmasked: The Trial, the Truth, and the Media, 
Chicago, Catfeet Press.

https://ew.com/article/1994/07/08/commercializing-oj-simpson-scandal/
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evidence that part of the audience was actually supporting Simpson encouraging 
him to escape from the authorities. Simpson was then perp-walked to the 
police allowing the media to report extensively on the event. Simpson himself 
wrote a public letter the evening before he had to surrender to the police, 
explaining his view on the murder and enouncing a “last wish”. During the trial, 
some of the evidence of Simpson’s guilt were dismissed by the court because of 
being compromised by the extensive media coverage. A presumably essential 
witness was not allowed to testify, because she had sold her story to a tabloid. 
The indictment hearing was cancelled due to intensive media interest. At later 
stage, the trial was broadcasted by a CCTV camera on a so-called Court TV 
channel for 134 days. The judge was later criticised for allowing cameras in the 
courtroom under the pressure of the media publicity. As the trial was drawing 
to a close, the authorities became increasingly afraid of outburst of riots if 
Simpson was found guilty. In October 1995, Simpson was acquitted.

Later on, most of the participants in the trial published books discussing their 
own points of view on the case: jurors, defense team members, witnesses, 
police officers, prosecutors, even forensic experts.

The unseen before publicity divided the public on racial grounds provoking a 
huge debate about racism and unequal treatment of people of colour in the 
justice system.

Theories continued to emerge long after the end of the trial and a number of 
documentaries on the case were released with interviews with participants 
in the process. By 2020, more than ten media developed the case into films, 
series and documentaries. O.J. Simpson even became a character in computer 
games.

Many ethical questions came up from the O.J. Simpson case, the answers to which 
changed the way presumption of innocence and information disclosure during a 
pending trial were considered all over the world.

Much later, in 2018, the European Union made an effort to unify the rules on data 
protection issues by introducing the General Data Protection Regulation. It 
regulates all aspects of the storage and use of personal data and, in order to balance 
the protection of personal data with confronting rights, offers certain exceptions 
when disclosing personal information for journalist, artistic, academic and literary 
expression, however, without clearly defining their scope. National legislators have 
also refrained to specify who can benefit from these exceptions and what 
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information can be disclosed, by just repeating the respective texts of the General 
Data Protection Regulation within their national legislations,333 which often hinders 
their precise application.

The EU data protection legislation has its opponents, who believe that it has shifted 
the principle of the freedom of speech to what the German Prof. Niko Härting calls 
“prohibition by default”.334

In the United States, efforts to promote the balanced and ethical coverage of news 
related to crime have led to the launching non-profit media outlets specialised in 
reporting on criminal matters, such as The Marshall Project and The Appeal. 

the entertaInment Industry’s perspectIve

When speaking about ethics in high-profile cases, an actor whose role should never 
be underestimated, is the entertainment industry. Series, documentaries, books 
and movies (not to mention reality lawsuits) have followed many of the notorious 
cases, disclosing a lot of details about them. Some of these works presented and 
discussed different versions and questionable details. Recently, true crime 
documentaries and podcasts have gained increasing popularity. They examine real 
cases, involve real people with their stories, habits and relationships, and sometimes 
allow the audience to discuss motives, versions and virtually take part in the 
investigation. Even if many of these shows do not look at high-profile stories of 
famous people, they deal with crimes that have been reported by the media locally 
and are known within the community, in which the crime was committed.

After the O.J. Simpson trial and the consequences this case has led to, there is 
general understanding that, as long as these shows concern closed cases and 
cannot influence the court, they are acceptable.

Still, some ethical issues remain open. People involved in high-profile cases 
(investigative police officers, lawyers, witnesses or defendants) are sometimes 
offered a lot of money in exchange of the right to tell their stories in a book, a 
documentary or a movie. Stories are generally not protected by copyright, but 
those who use them without an agreement with the person(s) involved are at risk of 
litigation. Sometimes purchasing the right to tell one’s life story includes the right 

333 Bitiukova, N. (2020), Journalistic Exemption under the European Data Protection Law, Vilnius, Vilnius 
Institute for Policy Analysis.

334 Härting, N. (2017), ePrivacy: Why ‘prohibition by default’ cannot be an option, Portsmouth, International 
Association of Privacy Professionals.

https://www.themarshallproject.org/
https://theappeal.org/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3531977
https://iapp.org/news/a/eprivacy-why-prohibition-by-default-cannot-be-an-option/
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to adapt the story or alter parts of it.335 Such stories, however, often refer to facts 
and points of view related to other peoples’ lives, which might affect their public 
image and/or personal life.

Prof. Marilyn McMahon from Deakin University in Australia outlines three main 
legal issues related to true crime podcasts without even touching upon their 
ethical side:336

 b the evidence presented is often evidence that is not admissible in court (facts 
that a witness knows by what they have been told by other people, previous 
convictions used as incriminating evidence, etc.);

 b the focus on certain suspects sometimes disregarding evidence in their favour 
can breach the presumption of innocence;

 b the justice system is often presented as inert and not dealing with “cold cases” 
as opposed to the podcasters, who are the only ones interested in investigating 
them. 

335 Isler, T. (2008), Whose Story Is It, Anyway? Obtaining a Subject’s Life-Story Rights, Los Angeles, International 
Documentary Association.

336 McMahon, M. (2019), The problem with true crime podcasts, this., 15 January 2019.

https://www.documentary.org/feature/whose-story-it-anyway-obtaining-subjects-life-story-rights
https://this.deakin.edu.au/society/the-problem-with-true-crime-podcasts
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All that said, the role of the podcast genre should be acknowledged. As long as they 
are used in compliance with the law and the ethical principles, podcasts can 
support to work of the justice authorities by mobilising the involvement of the 
audience in pursue of justice.

ThE USE OF PODCASTS By ThE DUTCh POLICE337

The police in the Netherlands took advantage of the 
podcast genre to look for clues and more information 
about an unsolved murder case dating back to 1991. 
The crime was committed in the city of Naarden, but 
neither the victim nor the offender had been identified. 
The initial investigation team shared some of the 
evidence collected by the police and even did a facial 
reconstruction thanks to the new technologies 
available. “We often have to be careful about disclosing 
information about cases precisely so as not to disrupt 
an investigation, but in this case any development is 
profitable,” said police spokesman Martin de Wit. “It 
has been a big success and we have got a lot of 
exposure for the case so it is only logical to do it 
again. There are departments in other regions 
thinking about it now. With cold cases there is more 
you can share. But it doesn’t mean it can’t be used for 
new cases too,” he added. Thanks to broadcasted 
podcast, the police started checking 15 new leads.

337 Dutch National Police (2019), Podcast series used in the hunt for murderer (Podcastserie ingezet in jacht op 
moordenaar), Politie.nl, press release, 15 October 2019. Boffey, D. (2019), Dutch detectives turn to power of 
podcast to solve 1991 murder case, The Guardian, 25 December 2019.

https://www.politie.nl/nieuws/2019/oktober/15/03-podcastserie-ingezet-in-jacht-op-moordenaar.html
https://www.politie.nl/nieuws/2019/oktober/15/03-podcastserie-ingezet-in-jacht-op-moordenaar.html
https://www.theguardian.com/world/2019/dec/25/dutch-police-podcast-1991-murder-case
https://www.theguardian.com/world/2019/dec/25/dutch-police-podcast-1991-murder-case
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the lawyers’ perspectIve

“Guilt by representation”, which is the moral 
conflict lawyers experience when having to 
defend “bad” people, especially in cases of 
heinous crimes such as terrorism or child abuse.

Lawyers’ role in the criminal process is to safeguard the rights and the interests of 
the accused person. Such a role, when it comes to defendants in high-profile cases, 
can be extremely emotionally exhausting as it is usually associated with intense 
public attention. Lawyers often face “public and official hostility”338 for defending 
people that are often despised and are sometimes judged by the media long before 
the trial has even started. Researchers also describe the ethical dilemma of “guilt 
by representation”, which is the moral conflict lawyers experience when having to 
defend “bad” people, especially in cases of heinous crimes such as terrorism or child 
abuse. Defendants with a bad reputation sometimes experience difficulties finding 
“competent counsel”.339

At the same time, these are cases that can make a lawyer popular and serve as a 
steppingstone for a career advance. Prominent lawyers have always been associated 
with defending famous people. In the eyes of society, good lawyers are those 
lawyers that public figures trust to defend their rights rather than those who win 
their cases but whose achievement are rarely publicised.

In high-profile cases, lawyers may be lured to deliberately seek media attention 
either because they believe that this would help their clients (by telling their story 
to the public) or because they want to build their own professional profile. Successful 
criminal lawyers have managed to carefully find the balance between the law, the 
relations with their clients and their public image.

338 Maute, J.L. (2002), “In Pursuit of Justice” in High Profile Criminal Matters, in: Fordham Law Review, Volume 
70, Issue 5.

339 Maute, J.L. (2002), “In Pursuit of Justice” in High Profile Criminal Matters, in: Fordham Law Review, Volume 
70, Issue 5.

https://core.ac.uk/download/pdf/144229646.pdf
https://core.ac.uk/download/pdf/144229646.pdf
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Deliberately provoking media interest, irrespective of the motives, can have negative 
implications. Having the attention of the media does not always stop with the 
lawyer’s and their client’s statements but, depending on the public response, the 
media often dig up to find more information. Journalists seeking other points of 
view may interview different sides. Moreover, the media may focus on facts that are 
less relative to the case, or even shift to a different story if they find it more 
interesting, which can distort the lawyer’s defence line. This, combined with the 
risk of misconception if persons, who are less experienced with the media, are given 
the opportunity to share their opinion, can jeopardize the initial defence strategy. 
Personal interest can also influence the lawyers’ belief that they are acting in favour 
of their clients. Overall, lawyers relying on publicity to prove their point outside the 
courtroom face the risk of easily losing the control over the situation. It can also 
lead to undesired disclosure of personal details about the defendants, third parties 
or about the lawyers themselves, such as bad habits, unknown relations to other 
people, exposure of property, etc.

Before talking to the media, lawyers would need to obtain their clients’ consent. For 
a skillful lawyer, it might be fairly easy to convince their client of the potential 
benefits of “exporting” the trial from the courtroom to the media (the media may 
disseminate information that would otherwise be inadmissible in court, media 
publications can influence emotionally the public, which in turn can pressure on the 
authorities, etc.). Nevertheless, when it comes to the media, many legal practitioners 
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stress upon the importance of professional self-restraint to avoid extrajudicial 
comment by third parties.340

After the case is closed, lawyers, as all other participants in the proceedings, can be 
tempted to sell their story for a book or talk about it in a TV show. In some cases, 
this option may be included (or excluded) as part of the lawyer’s contract with their 
client, but in all other cases the general principles of the legal profession would 
require the lawyer to seek their client’s informed consent before disclosing their 
story.

The rules and ethical guidelines governing the work of lawyers differ from country 
to country. Nevertheless, these provisions together with the general principles of 
the legal profession and the client-lawyer confidentiality rule are the main 
safeguards against unethical behavior on the part of lawyers.

thIrd persons’ perspectIve

Besides the high-profile defendants and the other persons involved in their criminal 
trials, many other people often come under the spotlight either because they have 
been present at the crime scene, or are somehow related to the defendant, or just 
know something about the defendant, which is not related to the case. In pursue of 
truth and/or of a good story, the media often interview people who they believe are 
relevant. When these persons are witnesses, who are summoned to testify during 
the investigation, they are usually not allowed to speak about the case while it is still 
open. The court hearings, however, are mostly public and there are no legal 
limitations for witnesses to speak to the media after testifying.

Such people can share a lot of information about the defendant, but they can also 
mix facts with speculations and personal information that is often not related to the 
case but to the personality or the private life of the defendant (e.g., information 
about the defendant’s habits, their financial situation, judgement about the people 
they meet, gossips, etc.).

It is worth exploring what would motivate a person to talk to the media in such 
situations. First of all, many people agree to talk to the media, because they believe 
they can either help or harm the defendant. Such a motivation, however, even if the 
person is used to media appearance, can sometimes lead to an unpredictable effect.

340 Maute, J.L. (2002), “In Pursuit of Justice” in High Profile Criminal Matters, in: Fordham Law Review, Volume 
70, Issue 5.

https://core.ac.uk/download/pdf/144229646.pdf
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Journalists can be and often are very persuasive and intrusive when it comes to 
convincing people to be interviewed. Witnesses, neighbours and relatives should 
carefully consider the potential impact of their media appearance before they agree 
to speak. Moreover, confronted with reporters and cameras, many people, especially 
those with less or no experience with the media, can feel uncomfortable to refuse 
to make a statement, even if they feel this is the right thing to do. 

Another motive to speak to the media can be the strive for personal publicity. There 
are persons, who find appearing on TV an important thing and would not refuse 
such opportunity, if it comes their way. Such a strive, however, can often influence 
the persons’ judgement about the importance of what they wish to say and the 
consequences of it.

conclusIon

The O.J. Simpson trial made the role of publicity in criminal cases an issue of 
discussion between social scientists, media and criminal justice professionals, and 
some ethical thresholds were agreed upon. However, there is still no common 
agreement in the society as to when the taking criminal cases from the courtrooms 
to the media goes beyond reasonable limits. As high-profile “media circus” cases 
continued to occur, including among others the trial against Oscar Pistorius341 and 
more recently against Harvey Weinstein, concerns that “these are precisely the 
cases in which the participants are most likely to act unprofessionally because of 
the press” are becoming more and more valid.342 In this situation, the personal 
awareness of those involved in the proceedings about the potential implications of 
excessive publicity should be the leading principle and should dominate over any 
other motivation for proactively seeking the involvement of the media.

341 For example, see McCarthy, C. (2020), Reeva Steenkamp’s mother reveals how ‘she shook with anger’ at news 
of BBC’s Oscar Pistorius documentary that fails to mention her daughter’s name and glorifies his sporting 
achievements, Mail Online, 1 November 2020. 

342 Furman, H.P. (1998), Publicity in High Profile Criminal Cases, in: 10 St. Thomas Law Review 507.
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