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CONVENTION ON CONSERVATION OF NATURE IN THE SOUTH   
PACIFIC  
 
Apia, 12 June 1976  
 
    The Contracting Parties,  
    Having in mind the Principles set out in the Declaration   
adopted by the United Nations Conference on the Human   
Environment at Stockholm in June 1972;  
 
    Convinced of the urgency for action inspired by these   
Principles, especially in relation to the maintenance of the   
capacity of the earth to produce essential renewable natural   
resources, the safeguarding of representative samples of   
natural ecosystems, and the safeguarding of the heritage of   
wildlife and its habitat;  
 
    Conscious of the importance of natural resources from a   
nutritional, scientific, educational, cultural and aesthetic   
point of view;  
 
    Conscious also of the dangers threatening these   
irreplaceable resources;  
 
    Recognizing the special importance in the South Pacific   
of indigenous customs and traditional cultural practices and   
the need to give due consideration to such matters;  
 
    Desirous of taking action for the conservation,   
utilization and development of these resources through   
careful planning and management for the benefit of present   
and future generations;  
 
    Have agreed as follows:  
 
 
Article 1  
 
 For the purpose of this Convention:  
 
a) "Protected area" means national park or national reserve;  
 
b) "National park" means an area established for the   
protection and conservation of ecosystems containing animal   
and plant species, geomorphological sites and habitats of   
special scientific, educative and recreational interest or a   
natural landscape of great beauty, which is under the control   
of the appropriate public authority and open to visits by the   
public;  
 
c) "National reserve" means an area recognized and controlled   
by the appropriate public authority and established for   
protection and conservation of nature, and includes strict   
nature reserve, managed nature reserve, wilderness reserve,   
fauna or flora reserve, game reserve, bird sanctuary,   
geological or forest reserve, archaeological reserve and   
historical reserve, these being reserves affording various   
degrees of protection to the natural and cultural heritage   
according to the purposes for which they are established.  
 
 
Article II  
 
1. Each Contracting Party shall, to the extent that it is   
itself involved, encourage the creation of protected areas   







which together with existing protected areas will safeguard   
representative samples of the natural ecosystems occurring   
therein (particular attention being given to endangered   
species), as well as superlative scenery, striking geological   
formations, and regions and objects of aesthetic interest or   
historic, cultural or scientific value.  
 
2. Each Contracting Party shall notify the body charged with   
the continuing bureau duties under this Convention of the   
establishment of any protected area and of the legislation   
and the methods of administrative control adopted in   
connection therewith.  
 
 
Article III  
 
1. The boundaries of national parks shall not be altered so   
as to reduce their areas, nor shall any portions of such   
parks be capable of alienation, except after the fullest   
examination.  
 
2. The resources of national parks shall not be subject to   
exploitation for commercial profit, except after the fullest   
examination.  
 
3. The hunting, killing, capture or collection of specimens   
(including eggs and shells) of the fauna and destruction or   
collection of specimens of the flora in national parks shall   
be prohibited, except when carried out by or under the   
direction or control of the appropriate authorities or for   
duly authorized scientific investigations.  
 
4. Provision shall be made for visitors to enter and use   
national parks, under appropriate conditions, for   
inspirational, educative, cultural and recreative purposes.  
 
 
Article IY  
 
    National reserves shall be maintained inviolate, as far   
as practicable, it being understood that in addition to such   
uses as are consistent with the purposes for which a national   
reserve was established, permission may be given to carry out   
scientific investigations.  
 
 
Article V  
 
1. The Contracting Parties shall, in addition to the   
protection given to indigenous fauna and flora in protected   
areas, use their best endeavours to protect such fauna and   
flora (special attention being given to migratory species) so   
as to safeguard them from unwise exploitation and other   
threats that may lead to their extinction.  
 
2. Each Contracting Party shall establish and maintain a list   
of species of its indigenous fauna and flora that are   
threatened with extinction. Such lists shall be prepared as   
soon as possible after this Convention has come into force   
and shall be communicated to the body charged with the   
continuing bureau duties under this Convention.  
 
3. Each Contracting Party shall protect as completely as   
possible as a matter of special urgency and importance the   
species included in the list it has established in accordance   







with the provisions of the last preceding paragraph. The   
hunting, killing, capture or collection of specimens   
(including eggs and shells) of such species shall be allowed   
only with the permission of the appropriate authority. Such   
permission shall be granted only under special circumstances,   
in order to further scientific purposes or when essential for   
the maintenance of the equilibrium of the ecosystem or for   
the administration of the area in which the animal or plant   
is found.  
 
4. Each Contracting Party shall carefully consider the   
consequences of the deliberate introduction into ecosystems   
of species which have not previously occurred therein.  
 
 
Article VI  
 
Notwithstanding the provisions of Articles III, IV and V, a   
Contracting Party may make appropriate provision for   
customary use of areas and species in accordance with   
traditional cultural practices.  
 
 
Article VII  
 
1. The Contracting Parties shall co-operate amongst   
themselves in promoting the objectives of this Convention,   
especially within the framework .of the South Pacific   
Commission.  
 
2. The Contracting Parties shall wherever practicable conduct   
research relating to the conservation of nature. They shall   
as appropriate co-ordinate such research with research   
carried out by other Parties. They shall co-operate in the   
exchange of information on the results of such research and   
on the management of protected areas and of protected   
species.  
 
3. The Contracting Parties shall co-operate in the   
interchange and training of personnel for the conservation of   
nature.  
 
4. The Contracting Parties shall work towards harmonization   
of objectives relating to the conservation of nature.  
5. With a view to attaining the objectives of this Convention   
the Contracting Parties shall examine the possibility of   
developing programmes of education and public awareness   
relating to conservation of nature.  
 
 
Article VIII  
 
1. The Contracting Parties shall maintain consultations with   
one another with the object of giving effect to the   
provisions of this Convention.  
 
2. The South Pacific Commission shall provide for the   
continuing bureau duties under this Convention, including the   
circulation to the Contracting Parties of information and   
documents to be provided by the Parties under the provisions   
of the Convention.  
 
 
Article IX  
 







A State may at the time of deposit of its instrument of   
ratification, acceptance, approval or accession declare that   
the provisions of this Convention on conservation of nature   
in the South Pacific do not apply to its territories outside   
the territorial scope of the South Pacific Commission.  
 
 
Article X  
 
    This Convention shall be open for signature at Apia until   
31 December 1977 by all States members of the South Pacific   
Commission or eligible to be invited to become members of   
that Commission.  
 
 
Article XI  
 
    This Convention shall be subject to ratification,   
acceptance or approval. Instruments of ratification,   
acceptance or approval shall be deposited with the Government   
of the Independent State of Western Samoa which shall be the   
Depositary.  
 
 
Article XII  
 
    This Convention shall be open indefinitely for accession   
by the States referred to in Article X and by other States   
which are unanimously invited by the Contracting Parties to   
accede to it. Instruments of accession shall be deposited   
with the Depositary.  
 
 
Article XIII  
 
1. This Convention shall enter into force ninety days after   
the date of deposit of the fourth instrument of ratification,   
acceptance, approval or accession with the Depositary.  
 
2. For each State which ratifies, accepts or approves this   
Convention or accedes thereto after the deposit of the fourth   
instrument of ratification, acceptance, approval or   
accession, the Convention shall enter into force ninety days   
after the deposit by such State of its instrument of   
ratification, acceptance, approval or accession.  
 
 
Article XIV  
 
    Any Contracting Party may denounce this Convention by   
written notification to the Depositary at any time after five   
years from the date of entry into force of the Convention.   
The denunciation shall take effect twelve months after the   
Depositary has received the notification.  
 
 
Article  XV  
 
1. The original of this Convention in the English and French   
languages, each version being equally authentic, shall be   
deposited with the Depositary, which shall transmit certified   
copies thereof to all States that have signed it or deposited   
instruments of accession to it.  
 
2. The Depositary shall inform all signatory and acceding   







States of signatures, deposits of instruments of   
ratification, acceptance, approval or accession, entry into   
force of this Convention, and notifications of denunciation.  
 
3. The Depositary shall transmit certified copies of this   
Convention to the Secretary-General of the United Nations for   
registration and publication in accordance with Article 102   
of the Charter of the United Nations.  
 
    IN WITNESS WHEREOF the undersigned, being duly authorized   
by their Governments, have signed this Convention.  
 
    Done at Apia this twelfth day of June One Thousand Nine   
Hundred and Seventy-Six. 








Agreement on the Conservation of Nature and Natural Resources  
Kuala Lumpur, 9 July 1985 


 
The Government of Brunei Darussalam,  
The Government of the Republic of Indonesia,  
The Government of Malaysia,  
The Government of the Republic of the Philippines  
The Government of the Republic of Singapore and  
The Government of the Kingdom of Thailand,  
Member States of the Association of South East Asian Nations (ASEAN) :  
 
 
RECOGNIZING the importance of natural resources for present and future generations;  


 
CONSCIOUS of their ever-growing value from a scientific, cultural, social and economic point of view;  


 
CONSCIOUS also that the inter-relationship between conservation and socioeconomic development implies both 


that conservation is necessary to ensure sustainability of development, and that socioeconomic development is 
necessary for the achievement of conservation on a lasting basis;  
 
RECOGNIZING the interdependence of living resources, between them and with other natural resources, within 


ecosystems of which they are part;  
 
WISHING TO UNDERTAKE individual and joint action for the conservation and management of their living 


resources and the other natural elements on which they depend;  
 
RECOGNIZING that international co-operation is essential to attain many of these goals;  


 
CONVINCED that an essential means to achieve such concerted action is the conclusion and implementation of 


a. Agreement;  
 
Have agreed as follows :  


 


CHAPTER I 
Conservation and Development 


 


ARTICLE 1 
Fundamental Principle 


 
 
(1) The Contracting Parties, within the frame- work of their respective national laws, under- take to adopt singly, 
or where necessary and appropriate through concerted action, the measures necessary to maintain essential 
ecological process and life-support systems, to preserve genetic diversity, and to ensure the sustainable 
utilization of harvested natural resources under their jurisdiction in accordance with scientific principles and with a 
view to attaining the goal of sustainable develop- ment.  
 
(2) To this end they shall develop national conservation strategies, and shall co-ordinate such strategies within 
the framework of a conservation strategy for the Region.  
 


ARTICLE 2 
Development Planning 


 
 
(1) The Contracting Parties shall take all necessary measures, within the framework of their respective national 
laws, to ensure that conservation and management of natural resources are treated as an integral part of 
development planning at all stages and at all levels.  
 
(2) To that effect they shall, in the formulation of all development plans, give as full consideration to ecological 
factors as to economic and social ones.  
 
(3) The Contracting Parties shall, where necessary, take appropriate action with a view to conserving and 







managing natural resources of significant importance for two or several Contracting Parties.  
 


CHAPTER II 
Conservation of Species and Ecosystems 


 


ARTICLE 3 
Species - genetic diversity 


 
 
(1) The Contracting Parties shall, wherever possible, maintain maximum genetic diversity by taking action aimed 
at ensuring the survival and promoting the conservation of all species under their jurisdiction and control.  
 
(2) To that end, they shall adopt appropriate measures to conserve animal and plant species whether terrestrial, 
marine and freshwater, and more specifically 


(a) conserve natural, terrestrial, freshwater and coastal or marine habitats;  
 
(b) ensure sustainable use of harvested species;  
 
(c) protect endangered species;  
 
(d) conserve endemic species; and  
 
(e) take all measures in their power to prevent the extinction of any species or sub-species. 


(3) in order to fulfill the aims of the preceding paragraphs of this Article the Contracting Parties shall in particular 
endeavour to 


(a) create and maintain protected areas;  
 
(b) regulate the taking of species and prohibit unselective taking methods;  
 
(c) regulate and, where necessary, prohibit the introduction of exotic species;  
 
(d) promote and establish gene banks and other documented collections of animal and plant genetic 
resources. 


 
ARTICLE 4 


Species - sustainable use 


 
 
The Contracting Parties shall pay special attention to harvested species, and, to that effect, shall endeavour to 
develop, adopt and implement management plans for those species, based on scientific studies and aiming at 


(a) preventing decrease in the size of any harvested population to levels below those which ensure its 
stable recruitment and the stable recruitment of those species which are dependent upon, or related to 
them;  
 
(b) maintaining the ecological relationship between harvested, dependent and related populations of 
living resources of the ecosystem considered  
 
(c) restoring depleted populations to at least the levels referred to in sub-paragraph (a) of this 
paragraph;  
 
(d) preventing changes or minimizing risk of changes in the ecosystem considered which are not 
reversible over a reasonable period of time. 


Take the appropriate and necessary legislative and administrative measures on harvesting activities in the light of 
their national interests whereby 


(a) such activities must conform to the management plans referred to above;  
 
(b) the conduct of such activities is controlled by a permit system;  
 
(c) all indiscriminate means of taking and the use of all means capable of causing local extinction of, or 
serious disturbance to, populations of a species of related species are prohibited;  
 
(d) such activities are prohibited or strictly regulated at certain periods, seasons or places of importance 
in the life cycle of the species;  
 







(e) such activities may be regulated more strictly, temporarily or locally in order to assist restoration f 
population levels or counterbalance any threat caused by special circumstances;  
 
f) special measures, such as restocking, are provided for whenever the conservation status of species 
so warrants;  
 
(g) trade and possession of specimens or products of specimens are regulated whenever such 
regulations meaningfully contribute to the implementation of the harvesting regulations; 


 
ARTICLE 5 


Species - endangered and endemic 


 
 
Appendix I to this Agreement shall list endangered species recognized by the Contracting Parties as of prime 
importance to the Region and deserving special attention. The Appendix shall be adopted by a meeting of the 
Contracting Parties; Accordingly, Contracting Parties shall, wherever possible, 


(a) prohibit the taking of these species, except for exceptional circumstances by special allowance from 
the designated authorities f the Contracting Parties;  
 
(b) regulate the trade in and possession of specimens and products of those species accordingly;  
 
(c) especially protect habitat of those species by ensuring that sufficient portions are included in 
protected areas;  
 
(d) take all other necessary measures to improve their, conservation status, and restore their 
populations to the highest possible level. 


(2) Each Contracting Party shall, whenever Possible, apply the above measures to species endangered at 
national level.  
 
(3) The Contracting Parties recognize their special responsibility in respect of species that are endemic to areas 
under their Jurisdiction and shall undertake accordingly to take, wherever possible, all the necessary measures to 
maintain the population of such species at the highest possible level. 
 


ARTICLE 6 
Vegetation Cover and Forest Resources 


 
 
(1) The Contracting Parties shall, in view of the role of vegetation and forest cover in the functioning of natural 
ecosystems, take all necessary measures to ensure the conservation of the vegetation cover and in particular of 
the forest cover on lands under their jurisdiction.  
 
(2) They shall, in particular, endeavour to 


(a) - control clearance of vegetation;  
- endeavour to prevent bush and forest fires;  
- prevent overgrazing by, inter alia, limiting grazing activities to periods and intensities that will not 
prevent regeneration of the vegetation;  
 
(b) regulate mining and mineral exploration operations with a view to minimizing disturbance of 
vegetation and to requiring the rehabilitation of vegetation after such operations;  
 
(c) set aside areas as forest reserves, inter alia, with a vi w to conserve the natural forest genetic 
resources;  
 
(d) in reforestation and afforestation planning avoid as far as possible monoculture causing ecological 
imbalance;  
 
(e) designate areas whose primary function shall be the,. maintenance of soil quality in the catchment 
considered and the regulation of the quantity and quality of the water delivered from it;  
 
(f) ensure to the maximum extent possible the conservation of their natural forests, particularly 
mangroves with a view, inter alia, to maintaining maximum forest species diversity;  
 
(g) develop their forestry management plans on the basis of ecological principles with a view to, 
maintaining potential for optimum sustained yield and avoiding depletion of the resource capital. 


 
ARTICLE 7 







Soil 


 
 
The Contracting Parties shall, in view of the role of soil in the functioning of natural ecosystems, take measures, 
wherever possible towards soil conservation, improvement and rehabilitation; they shall, in particular, endeavour 
to take steps to prevent soil erosion and other forms of degradation, and promote measures which safeguard the 
processes of organic decomposition. and thereby its continuing fertility. To that effect, they shall, in particular, 
endeavour to 


(a) establish land use policies aimed at avoiding losses of Vegetation cover, substantial soil loss, ad 
damages to the structure of the soil;  
 
(b) take all necessary measures to control erosion, especially as it may affect coastal or freshwater 
ecosystems leading to silation, of downstream areas such as lakes or vulnerable ecosystems such as 
coral reefs, or damage critical habitats, in particular that of endangered or endemic species;  
 
(c) take appropriate measures to rehabilitate eroded or degraded soils including rehabilitation of soil 
affected by mineral exploitation. 


 
ARTICLE 8 


Water 


 
 
(1) The Contracting Parties shall, in vie, of the role of water in the functioning of natural ecosystems, take all 
appropriate measures towards the conservation of their underground and surface water resources.  
 
(2) They shall to that effect, in particular, endeavour to 


(a) undertake and promote the necessary hydrological research especially with a view to ascertaining 
the characteristics of each watershed;  
 
(b) regulate and control water utilization with a view to achieving sufficient and continuous supply of 
water for, inter alia, the maintenance of natural life supporting systems and aquatic fauna and flora:  
 
(c) when planning and carrying out water resource development projects take fully into account possible 
effects of .h projects on natural processes or on other renewable natural resources and prevent or 
minimize such effects. 


 
ARTICLE 9 


Air 


 
 
The Contracting Parties shall in view of the role of air in the functioning of natural ecosystems, endeavour to take 
all appropriate measures towards air quality management compatible with sustainable development.  
 


CHAPTER III 
Conservation of Ecological Processes 


 


ARTICLE 10 Environmental Degradation 


 
 
The Contracting Parties, with a view to maintaining the proper functioning of ecological processes, undertake, 
wherever possible, to prevent, reduce and control degradation of the natural environment and, to this end, shall 
endeavour. to undertake, in addition to specific measures referred to in the following article; 


(a) to promote environmentally sound agricultural practices by inter alia, controlling the application of 
pesticides, fertilizers and other chemical products for agricultural use, and by ensuring that agricultural 
development schemes, in particular for wetland drainage or forest clearance, pay due regard to the 
need to protect critical habitats as well as endangered and economically important species;  
 
(b) to promote pollution control and the development of environmentally sound industrial processes and 
products;  
 
(c) to promote adequate economic or fiscal incentives for the purposes of sub-paragraphs (a) and (b) 
above;  
 
(d) as far as possible to consider the originator of the activity which may lead to environmental 







degradation responsible for its prevention, reduction and control as well a-s, wherever possible, for 
rehabilitation and remedial measures required;  
 
(e) t. take into consideration, when authorizing activities likely to affect the natural environment, the 
foreseeable interactions between the new activities proposed and those already taking place in the 
same area, and the result of such interactions on the air, waters and soils of the area;  
 
(f) to pay particular attention to the regulation of activities which may have adverse effects on processes 
which are ecologically essential or on areas which are parti- cularly important or sensitive from an 
ecological point of vie., such as the breeding and feeding grounds of harvested species. 


 
ARTICLE 11 


Pollution 


 
 
The Contracting Parties, recognizing the adverse effect that polluting discharges or Missions may have on natural 
processes and the functioning of natural ecosystems as well as on each of the individual ecosystem components 
especially animal and plants species, shall endeavour to prevent, reduce and control such discharges, emissions 
or applications in particular by 


(a) submitting activities likely to cause pollution of the air, soil, freshwater, or the marine environment, to 
control which shall take into consideration both the- cumulative effects of the pollutants concerned and 
the self-purificating aptitude of the recipient natural environment;  
 
(b) making such controls conditional on, inter alia, appropriate treatment of polluting emissions; and  
 
(c) establishing national environmental quality monitoring programmes, particular attention being paid to 
the effects of pollution on natural ecosystems, and co-operation in such programmes for the Region as a 
whole. 


 
CHAPTER IV 


Environmental Planning Measures 


 


ARTICLE 12 
Land use Planning 


 
 
(1) The Contracting Parties shall, wherever possible in the implementation of their development planning, give 
particular attention to the national allocation of land usage. They shall endeavour to take the necessary measures 
to ensure the integration of natural resource conservation into the land use planning process and shall, in the 
preparation and implementation of specific land use plans at all levels, give as full consideration as possible to 
ecological factors as to economic and social ones. in order to achieve optimum sustainable land us they 
undertake to base their land use plans as far as possible on the ecological capacity of the land.  
 
(2) The Contracting Parties shall in carrying out the provisions of paragraph (1) above, particularly consider the 
importance of retaining the naturally high productivity of areas such as coastal zones and wetlands.  
 
(3) They shall, where appropriate, co-ordinate their land use planning with a view to conserving and managing 
natural resources of significant importance for two or several Contracting Parties.  
 


ARTICLE 13 
Protected Areas 


 
 
(1) The Contracting Parties shall as appropriate establish, in areas under their jurisdiction, terrestrial, freshwater, 
coastal or marine protected areas for the purpose of safeguarding 


(a) the ecological and biological processes essential to the functioning of the ecosystems of the Region;  
 
(b) representative samples of all types of ecosystems of the Region;  
 
(c) satisfactory population levels for the largest possible number of species of fauna and flora belonging 
to those ecosystems; .  
 
(d) areas of particular importance because of their scientific, educational, aesthetic, or cultural interests; 
and taking into account their importance in particular as: 







 
(a) the natural habitat of species of fauna and flora; particularly rare or endangered or endemic 
species;  
 
(b) zones necessary for the maintenance of exploitable stocks of economically important 
species; (c) pools of genetic material and said refuge for species, especially endangered ones;  
 
(c) sites of ecological, aesthetic or cultural interest;  
 
(e) reference sources for scientific research;  
 
(f) areas for environmental education. 


They shall, in particular, take all measures possible in their power .to preserve those areas which are of an 
exceptional character and are peculiar to their country or the Region as well as those which constitute the critical 
habitats of endangered or rare species, of species that are endemic to a small area and of species that migrate 
between countries of Contracting Parties.  
 
(2) Protected areas established pursuant to this Agreement shall be regulated and managed in such a way as to 
further the objectives for the purpose of which they have been created. Contracting Parties shall, wherever 
possible, prohibit within such protected areas activities which are inconsistent with such objectives.  
 
(3) Protected areas shall include  


(a) National Parks 
(i) This expression denotes natural areas that are sufficiently large to allow for ecological self-
regulation of one or several ecosystems, and which have not been substantially altered by 
human occupation or exploitation.  
 
(ii) National Parks shall be placed under public control, their boundaries shall not be altered nor 
shall any portion of any National Park be alienated except by the highest competent authority.  
 
(iii) National Parks shall be dedicated to conservation and to scientific, educational and 
recreational uses and the common welfare of the people. 


(b) Reserves 
(i) This expression denotes areas set aside for the purpose of preserving a specific ecosystem, 
the critical habitat of certain species of fauna or flora, a water catchment area or for any other 
specific purpose relating to the conservation of natural resources or objects or areas of 
scientific, aesthetic, cultural, educational or recreational interest.  
 
(ii) After reserves have been established their boundaries shall not be altered nor shall any 
portion of such reserves be alienated except by the authority establishing them or by higher 
authority.  
 
(iii) Reserves shall be dedicated to the purposes for which they have been created and, in the 
light of the national interests of the Contracting Parties any activity inconsistent with such 
purposes shall be prohibited. 


(4) Contracting Parties shall, in respect of any protected area established pursuant to this Agreement 
(a) prepare a management plan and manage the area on the basis of this plan;  
 
(b) establish, wherever appropriate, terrestrial or aquatic buffer zones that shall be located around 
protected areas and which, in the case of marine areas, may include coastal land areas or watersheds 
of rivers flowing into the protected area; in such buffer zones all activities that may have harmful 
consequences on the ecosystems that such areas purport to protect shall be prohibited or regulated and 
activities which are consistent with the purpose of the protected area shall be promoted. 


(5) Contracting Parties shall, in respect of any protected area established pursuant t- this Agreement, endeavour 
to 


(a) prohibit the introduction of exotic animal or plant species;  
 
(b) prohibit the se or release of toxic substances or pollutants which could ca-se disturbance or damage 
to protected ecosystems or to the species they contain;  
 
(c) to the maximum extent possible, prohibit or control any activity exercised outside protected areas 
when such an activity is likely to cause disturbance or damage to the ecosystems or species that such 
protected areas purport to protect. 


(6) Contracting Parties shall co-operate in the development of principles, objectives, criteria and guidelines for the 
selection establishment and management of protected areas in the Region with a view to establishing a co-







ordinated network of protected areas throughout the Region, giving particular attention to those of regional 
importance. An Appendix containing such principles, objectives, criteria and guidelines shall be drawn up in the 
light of the best scientific evidence as adapted to the conservation requirements of the Region and shall be 
adopted by a meeting of Contracting Parties.  
 
(7) in addition to the establishment f the protected areas referred to in paragraph 3 of this Article, Contracting 
Parties shall promote, through the adoption of appropriate measures the conservation of natural areas by private 
owners, community or local authorities.  
 


ARTICLE 14 
Impact Assessment 


 
 
(1) The Contracting Parties undertake that proposals for any activity which may significantly affect the natural 
environment shall as far as possible be subjected to an assessment of their consequences before they are 
adopted, and they shall take into consideration the results of this assessment in their decision-making process.  
 
(2) In those cases where any such activities are undertaken, the Contracting Parties shall plan and carry them 
out so as to overcome or minimize any assessed adverse effects and shall monitor such effects with a vie, to 
taking remedial action as appropriate.  
 


CHAPTER V 
National Supporting Measures 


 


ARTICLE 15 
Scientific Research 


 
 
The Contracting Parties shall individually or in co-operation with other Contracting Parties or appropriate 
international organizations, promote and, whenever possible, support scientific and technical programmes of 
relevance to the conservation and management of natural resources, including monitoring, research, the 
exchange of technical information and the evaluation of results.  
 


ARTICLE 16 
Education, Information and Participation of the Public, Training 


 
 
(1) The Contracting Parties shall endeavour to promote adequate coverage of conservation and management of 
natural resources in education programmes at all levels.  
 
(2) They shall circulate as widely as possible information on the significance of conservation measures and their 
relationship with sustainable development objectives, and shall, as far as possible, organize participation of the 
public in the planning and implementation of conservation measures.  
 
(3) Contracting Parties shall endeavour to, individually or in cooperation with other Contracting Parties or 
appropriate inter- national organizations, develop the programmes and facilities necessary to train adequate and 
sufficient scientific and technical personnel to fulfill the aims of this Agreement.  
 


ARTICLE 17 
Administrative Machinery 


 
 
(1) The Contracting Parties shall identify or maintain the administrative machinery necessary to implement the 
provisions of this Agreement, and, here several government- al institutions are involved, create the necessary 
coordinating mechanism for the authorities dealing with designated aspects of the environment.  
 
(2) They shall endeavour to allocate sufficient funds to the task necessary for the implementation of this 
Agreement, as well as sufficient qualified personnel with adequate enforcement powers.  
 







CHAPTER VI 
International Cooperation 


 


ARTICLE 18 
Cooperative Activities 


 
 
(1) The Contracting Parties shall cooperate together and with the competent inter- national organizations with a 
view to co-ordinating their activities in the field of conservation of nature and management of natural resources 
and assisting each other in fulfilling their obligations under this Agreement.  
 
(2) To that effect, they shall endeavour 


(a) to collaborate in monitoring activities;  
 
(b) to the greatest extent possible, coordinate their research activities;  
 
(c) to use comparable or standardized research techniques and procedures with a view to obtaining 
comparable data;  
 
(d) to exchange appropriate scientific and technical data, information and experience, on a regular 
basis;  
 
(e) whenever appropriate, to consult and assist each other with regard to measures for the 
implementation of this Agreement. 


(3) In applying the principles of cooperation and coordination set forth above, the Contracting Parties shall 
forward to the Secretariat 


(a) Information of assistance in the monitoring of the biological status of the natural living resources of 
the Region;  
 
(b) Information, including reports and publications of a scientific, administrative or legal nature and, in 
particular information on - measures taken by the Parties in pursuance of the provisions of this 
Agreement; .  
- the status of species included in Appendix 1;  
- any other matter to which the Conference of the Parties may give special priority. 


 
ARTICLE 19 


Shared Resources 


 
 
(1) Contracting Parties that share natural resources shall cooperate concerning their conservation and 
harmonious utilization, taking into account the sovereignty, rights and interests of the Contracting Parties 
concerned in accordance with generally accepted principles of international law.  
 
(2) To that end, they shall, in particular 


(a) cooperate with a view to controlling, preventing reducing or eliminating adverse environmental 
effects which may result in one Contracting Party from the utilization of such resources in another Party;  
 
(b) endeavour to conclude bilateral or multilateral agreements in order to secure specific regulations of 
their conduct in respect of the resources concerned;  
 
(c) as far as possible, make environmental assessments prior to engaging in activities with respect to 
shared natural resources which may create a risk of significantly affecting the environment of another 
sharing Contracting Party or other sharing Contracting Parties;  
 
(d) notify in advance the other sharing Contracting Party or the other sharing Contracting Parties of 
pertinent details of plans to initiate, or make a change in, the conservation or utilization of the resource 
which can reasonably be expected to affect significantly the environment m the territory of the other 
Contracting Party or Contracting Parties;  
 
(e) upon request of the other sharing Contracting Party or sharing Contracting Parties, enter into 
consultation concerning the above-mentioned plans;  
 
(f) inform the other sharing Contracting Party or other sharing Contracting Parties of emergency 
situations or sudden grave natural events which may have repercussions on their environment;  
 







(g) whenever appropriate, engage 1. joint scientific studies and assessments, with a view to facilitating 
cooperation with regard to environmental problems related to a shared resource, on the basis of agreed 
data. 


(3) Contracting Parties shall especially cooperate together and, where appropriate, shall endeavour to cooperate 
with other Contracting Parties, with a view to 


(a) the conservation and management of 
- border or contiguous protected areas;  
 
- shared habitats of species listed in Appendix 1;  
 
- shared habitats of any other species of common concern; 


(b) the conservation, management and, where applicable regulation of the harvesting of species which 
constitute shared resources 


- by virtue of their migratory character, or  
 
- because they inhabit shared habitats. 


 
ARTICLE 20 


Transfrontier Environmental Effects 


 
 
(1) Contracting Parties have in accordance with generally accepted principles of international law the 
responsibility of ensuring that activities under their jurisdiction or control do not cause damage to the environment 
or the natural resources under the Jurisdiction of other Contracting Parties r f areas beyond the limits of national 
jurisdiction.  
 
(2) In order to fulfill this responsibility Contracting Parties shall avoid to the maximum extent possible and reduce 
to the minimum extent possible adverse environmental effects of activities under their Jurisdiction or control, 
including effects n natural resources, beyond the limits of their national jurisdiction.  
 
(3) To that effect, they shall endeavour 


(a) to make environmental impact assessment before engaging in any activity that may create a risk of 
significantly affecting the environment or the natural resources of another Contracting Party or the 
environment or natural resources beyond national jurisdiction;  
 
(b) to notify in advance the other Contracting Party or Contracting Parties concerned of pertinent details 
of plans to initiate, or make a change in, activities which can reasonably be expected to have significant 
effects beyond the limits of national Jurisdiction;  
 
(c) to enter into consultation concerning the above-mentioned plans upon request of the Contracting 
Party or Contracting Parties in question;  
 
(d) to inform the Contracting Party or Contracting Parties in question of emergency situations or sudden 
grave natural events which may have repercussion beyond national jurisdiction. 


(4) Contracting Parties shall, in particular, endeavour to refrain from actions which might directly or indirectly 
adversely affect wildlife habitats situated beyond the limits of national Jurisdiction especially habitats of species 
listed in Appendix I or habitats included in protected areas.  
 


CHAPTER VII 
International Supporting Measures 


 


ARTICLE 21 
Meeting of the Contracting Parties 


 
 
(1) Ordinary meetings of the Contracting Parties shall be, held at least once in three years, in as far as possible in 
conjunction with appropriate meetings of ASEAN, and extraordinary meetings shall be held at any other time 
upon the request of one Contracting Party provided that such request is supported by at least one other Party.  
 
(2) it shall be the function of the meetings of the Contracting Parties, in particular 


(a) to keep under review the implementation of this Agreement and the need for other measures, in 
particular the Appendices;  
 
(b) to adopt, review and amend as required any Appendix to this Agreement;  







 
(c) to consider reports submitted by the Contracting Parties in accordance with Article 28 or any other 
information which may be submitted by a Party, directly or through the Secretariat;  
 
(d) to make recommendations regarding the adoption of any Protocol or any amendment to this 
Agreement;  
 
(e) to establish working groups or any other subsidiary body as required to consider any matter related 
to this Agreement; (f) to consider and undertake any additional action including the adoption of financial 
rules, that may be required for the achievement of the purposes of this Agreement. 


 
ARTICLE 22 
Secretariat 


 
 
On the coming into force of this Agreement the Contracting Parties shall designate the Secretariat responsible for 
carrying out the following functions: 


(a) to convene and prepare the meetings of Contracting Parties;  
 
(b) to convene diplomatic conferences for the purpose of adopting Protocols;  
 
(c) to transmit to the Contracting Parties notifications, reports and other information received in 
accordance with this Agreement;  
 
(d) to consider inquiries by, and information from, the Contracting Parties, and to consult with them on 
questions relating to this Agreement.  
 
(e) to perform such other functions as may be assigned to it by the Contracting Parties;  
 
(f) to ensure the necessary coordination with other competent international bodies and in particular to 
enter into the such administrative arrangements as may be required for the effective discharge of the 
secretariat functions. 


 
ARTICLE 23 


National Focal Points 


 
 
in order to facilitate communications with other Parties and the Secretariat, the Contracting Parties shall 
designate an appropriate national agency or institution responsible for coordinating matters arising from 
consultations and channeling communications between Contracting Parties or with the Secretariat.  
 


CHAPTER VIII 
Final Clauses 


 


ARTICLE 24 
Adoption of Protocols 


 
 
(1) The Contracting Parties shall cooperate in the formulation and adoption of Protocols to the Agreement, 
prescribing agreed measures procedures and standards for the implementation of this Agreement.  
 
(2) The Contracting Parties at a diplomatic conference, may adopt Protocols to this Agreement.  
 
(3) The Protocols of this Agreement shall be subject to acceptance and shall enter it force on the thirtieth day 
after the deposit with the Depositary of the Instrument, )f Acceptance of all the Contracting Parties.  
 


ARTICLE 25 
Amendment of the Agreement 


 
 
(1) Any Contracting Parties to this Agreement may propose amendments to the Agreement. Amendments shall 
be adopted by a diplomatic conference which shall be convened at the request of the majority of the Contracting 







Parties.  
 
(2) Amendments to this Agreement shall be adopted by a consensus of the Contracting Parties.  
 
(3) Acceptance of amendments shall be notified to the Depositary in writing and shall enter into force on the 
thirtieth day following the receipt by the Depositary of notification of the acceptance by all the Contracting 
Parties.  
 
(4) After the entry into force of an amendment to this Agreement any new Contracting Party to this Agreement 
shall become a Contracting Party to this Agreement as amended.  
 


ARTICLE 26 
Appendices and Amendments to Appendices 


 
 
(1) Appendices to this Agreement shall form an integral part of the Agreement;  
 
(2) Amendments to an Appendix; 


(a) Any Contracting Party may propose amendments to an appendix at a meeting of the Contracting 
Parties;  
 
(b) Such amendments shall be adopted by a consensus of the Contracting Parties;  
 
(c) The Depositary shall without delay communicate the amendment so adopted to all Contracting 
Parties. 


(3) The adoption and entry into force of a new Appendix to this Agreement shall be subject to the same 
procedure as for the adoption and entry into force of an amendment to an Appendix as provided for in paragraph 
(2) of this Article provided that, the new Appendix shall not enter into force until such time as the amendment to 
the Agreement enters into force.  
 


ARTICLE 27 
Rules of Procedure 


 
 
The Contracting Parties shall adopt rules of procedure for their meetings.  
 


ARTICLE 28 
Reports 


 
 
The Contracting Parties shall transmit to the Secretariat reports on the measures adopted in implementation of 
this Agreement in such form and at such intervals as the meetings of Contracting Parties may determine.  
 


ARTICLE 29 Relationships with other Agreements 


 
 
The provisions of this Agreement shall in no way affect the rights and obligations of any Contracting Party with 
regard to any existing treaty, convention r agreement.  
 


ARTICLE 30 
Settlement of Disputes 


 
 
Any dispute between the Contracting Parties arising out of the interpretation of implementation of this Agreement 
shall be settled amicably by consultation r negotiation.  
 


ARTICLE 31 
Ratification 


 







 
This Agreement shall be subject to ratification by the Contracting Parties. The Instruments of Ratification shall be 
deposited with the Secretary- General of the ASEAN Secretariat, who shall assume the functions of Depositary.  
 


ARTICLE 32 
Accession 


 
 
(1) After the entry into force of the Agreement, any Member State may accede to this Agreement subject to prior 
approval by the Contracting Parties to this Agreement.  
 
(2) Instrument of accession shall be deposited with the Depositary.  
 


ARTICLE 33 
Entry into Force 


 
 
(1) This Agreement shall enter into force on the thirtieth day after the deposit of the sixth Instrument of 
Ratification.  
 
(2) Thereafter, this Agreement shall enter into force with respect to any Contracting Party on the thirtieth day 
following the date of deposit of the instrument of accession by that Contracting Party.  
 


ARTICLE 34 
Responsibility of the Depositary 


 
 
The Depositary shall inform the Governments which have signed this Agreement. 


(a) of the deposit of instruments of ratification, acceptance or accession;  
 
(b) of the date on which the agreement will come into force. 


 
ARTICLE 35 


Deposit and Registration 


 
 
(1) The present Agreement shall be deposited with the Depositary who shall transmit certified true copies thereof 
to the Governments of all Contracting Parties which have signed the present Agreement or acceded to it.  
 
(2) As soon as the present Agreement enters into force, the text shall be transmitted by the Depositary to the 
Secretary-General of the United Nations for registration and publication, in accordance with Article 102 of the 
Charter of the United Nations.  
 
 
IN WITNESS WHEREOF the undersigned, being duly authorized by their respective Governments, have signed 


this Agreement.  
 
DONE at Kuala Lumpur on this 9th day of July in the year 1985 in a single copy in the English language.  


 







  
 
The Government of Brunei Darussalam,  
The Government of the Republic of Indonesia,  
The Government of Malaysia,  
The Government of the Republic of the Philippines  
The Government of the Republic of Singapore and  
The Government of the Kingdom of Thailand,  
Member States of the Association of South East Asian Nations (ASEAN) :  
 
 
RECOGNIZING the importance of natural resources for present and future generations;  


 
CONSCIOUS of their ever-growing value from a scientific, cultural, social and economic point of view;  


 
CONSCIOUS also that the inter-relationship between conservation and socioeconomic development implies both 


that conservation is necessary to ensure sustainability of development, and that socioeconomic development is 
necessary for the achievement of conservation on a lasting basis;  
 
RECOGNIZING the interdependence of living resources, between them and with other natural resources, within 


ecosystems of which they are part;  
 







WISHING TO UNDERTAKE individual and joint action for the conservation and management of their living 


resources and the other natural elements on which they depend;  
 
RECOGNIZING that international co-operation is essential to attain many of these goals;  


 
CONVINCED that an essential means to achieve such concerted action is the conclusion and implementation of 


a. Agreement;  
 
Have agreed as follows :  


 


CHAPTER I 
Conservation and Development 


 


ARTICLE 1 
Fundamental Principle 


 
 
(1) The Contracting Parties, within the frame- work of their respective national laws, under- take to adopt singly, 
or where necessary and appropriate through concerted action, the measures necessary to maintain essential 
ecological process and life-support systems, to preserve genetic diversity, and to ensure the sustainable 
utilization of harvested natural resources under their jurisdiction in accordance with scientific principles and with a 
view to attaining the goal of sustainable develop- ment.  
 
(2) To this end they shall develop national conservation strategies, and shall co-ordinate such strategies within 
the framework of a conservation strategy for the Region.  
 


ARTICLE 2 
Development Planning 


 
 
(1) The Contracting Parties shall take all necessary measures, within the framework of their respective national 
laws, to ensure that conservation and management of natural resources are treated as an integral part of 
development planning at all stages and at all levels.  
 
(2) To that effect they shall, in the formulation of all development plans, give as full consideration to ecological 
factors as to economic and social ones.  
 
(3) The Contracting Parties shall, where necessary, take appropriate action with a view to conserving and 
managing natural resources of significant importance for two or several Contracting Parties.  
 


CHAPTER II 
Conservation of Species and Ecosystems 


 


ARTICLE 3 
Species - genetic diversity 


 
 
(1) The Contracting Parties shall, wherever possible, maintain maximum genetic diversity by taking action aimed 
at ensuring the survival and promoting the conservation of all species under their jurisdiction and control.  
 
(2) To that end, they shall adopt appropriate measures to conserve animal and plant species whether terrestrial, 
marine and freshwater, and more specifically 


(a) conserve natural, terrestrial, freshwater and coastal or marine habitats;  
 
(b) ensure sustainable use of harvested species;  
 
(c) protect endangered species;  
 
(d) conserve endemic species; and  
 







(e) take all measures in their power to prevent the extinction of any species or sub-species. 
(3) in order to fulfill the aims of the preceding paragraphs of this Article the Contracting Parties shall in particular 
endeavour to 


(a) create and maintain protected areas;  
 
(b) regulate the taking of species and prohibit unselective taking methods;  
 
(c) regulate and, where necessary, prohibit the introduction of exotic species;  
 
(d) promote and establish gene banks and other documented collections of animal and plant genetic 
resources. 


 
ARTICLE 4 


Species - sustainable use 


 
 
The Contracting Parties shall pay special attention to harvested species, and, to that effect, shall endeavour to 
develop, adopt and implement management plans for those species, based on scientific studies and aiming at 


(a) preventing decrease in the size of any harvested population to levels below those which ensure its 
stable recruitment and the stable recruitment of those species which are dependent upon, or related to 
them;  
 
(b) maintaining the ecological relationship between harvested, dependent and related populations of 
living resources of the ecosystem considered  
 
(c) restoring depleted populations to at least the levels referred to in sub-paragraph (a) of this 
paragraph;  
 
(d) preventing changes or minimizing risk of changes in the ecosystem considered which are not 
reversible over a reasonable period of time. 


Take the appropriate and necessary legislative and administrative measures on harvesting activities in the light of 
their national interests whereby 


(a) such activities must conform to the management plans referred to above;  
 
(b) the conduct of such activities is controlled by a permit system;  
 
(c) all indiscriminate means of taking and the use of all means capable of causing local extinction of, or 
serious disturbance to, populations of a species of related species are prohibited;  
 
(d) such activities are prohibited or strictly regulated at certain periods, seasons or places of importance 
in the life cycle of the species;  
 
(e) such activities may be regulated more strictly, temporarily or locally in order to assist restoration f 
population levels or counterbalance any threat caused by special circumstances;  
 
f) special measures, such as restocking, are provided for whenever the conservation status of species 
so warrants;  
 
(g) trade and possession of specimens or products of specimens are regulated whenever such 
regulations meaningfully contribute to the implementation of the harvesting regulations; 


 
ARTICLE 5 


Species - endangered and endemic 


 
 
Appendix I to this Agreement shall list endangered species recognized by the Contracting Parties as of prime 
importance to the Region and deserving special attention. The Appendix shall be adopted by a meeting of the 
Contracting Parties; Accordingly, Contracting Parties shall, wherever possible, 


(a) prohibit the taking of these species, except for exceptional circumstances by special allowance from 
the designated authorities f the Contracting Parties;  
 
(b) regulate the trade in and possession of specimens and products of those species accordingly;  
 
(c) especially protect habitat of those species by ensuring that sufficient portions are included in 
protected areas;  
 







(d) take all other necessary measures to improve their, conservation status, and restore their 
populations to the highest possible level. 


(2) Each Contracting Party shall, whenever Possible, apply the above measures to species endangered at 
national level.  
 
(3) The Contracting Parties recognize their special responsibility in respect of species that are endemic to areas 
under their Jurisdiction and shall undertake accordingly to take, wherever possible, all the necessary measures to 
maintain the population of such species at the highest possible level. 
 


ARTICLE 6 
Vegetation Cover and Forest Resources 


 
 
(1) The Contracting Parties shall, in view of the role of vegetation and forest cover in the functioning of natural 
ecosystems, take all necessary measures to ensure the conservation of the vegetation cover and in particular of 
the forest cover on lands under their jurisdiction.  
 
(2) They shall, in particular, endeavour to 


(a) - control clearance of vegetation;  
- endeavour to prevent bush and forest fires;  
- prevent overgrazing by, inter alia, limiting grazing activities to periods and intensities that will not 
prevent regeneration of the vegetation;  
 
(b) regulate mining and mineral exploration operations with a view to minimizing disturbance of 
vegetation and to requiring the rehabilitation of vegetation after such operations;  
 
(c) set aside areas as forest reserves, inter alia, with a vi w to conserve the natural forest genetic 
resources;  
 
(d) in reforestation and afforestation planning avoid as far as possible monoculture causing ecological 
imbalance;  
 
(e) designate areas whose primary function shall be the,. maintenance of soil quality in the catchment 
considered and the regulation of the quantity and quality of the water delivered from it;  
 
(f) ensure to the maximum extent possible the conservation of their natural forests, particularly 
mangroves with a view, inter alia, to maintaining maximum forest species diversity;  
 
(g) develop their forestry management plans on the basis of ecological principles with a view to, 
maintaining potential for optimum sustained yield and avoiding depletion of the resource capital. 


 
ARTICLE 7 


Soil 


 
 
The Contracting Parties shall, in view of the role of soil in the functioning of natural ecosystems, take measures, 
wherever possible towards soil conservation, improvement and rehabilitation; they shall, in particular, endeavour 
to take steps to prevent soil erosion and other forms of degradation, and promote measures which safeguard the 
processes of organic decomposition. and thereby its continuing fertility. To that effect, they shall, in particular, 
endeavour to 


(a) establish land use policies aimed at avoiding losses of Vegetation cover, substantial soil loss, ad 
damages to the structure of the soil;  
 
(b) take all necessary measures to control erosion, especially as it may affect coastal or freshwater 
ecosystems leading to silation, of downstream areas such as lakes or vulnerable ecosystems such as 
coral reefs, or damage critical habitats, in particular that of endangered or endemic species;  
 
(c) take appropriate measures to rehabilitate eroded or degraded soils including rehabilitation of soil 
affected by mineral exploitation. 


 
ARTICLE 8 


Water 


 
 
(1) The Contracting Parties shall, in vie, of the role of water in the functioning of natural ecosystems, take all 
appropriate measures towards the conservation of their underground and surface water resources.  







 
(2) They shall to that effect, in particular, endeavour to 


(a) undertake and promote the necessary hydrological research especially with a view to ascertaining 
the characteristics of each watershed;  
 
(b) regulate and control water utilization with a view to achieving sufficient and continuous supply of 
water for, inter alia, the maintenance of natural life supporting systems and aquatic fauna and flora:  
 
(c) when planning and carrying out water resource development projects take fully into account possible 
effects of .h projects on natural processes or on other renewable natural resources and prevent or 
minimize such effects. 


 
ARTICLE 9 


Air 


 
 
The Contracting Parties shall in view of the role of air in the functioning of natural ecosystems, endeavour to take 
all appropriate measures towards air quality management compatible with sustainable development.  
 


CHAPTER III 
Conservation of Ecological Processes 


 


ARTICLE 10 Environmental Degradation 


 
 
The Contracting Parties, with a view to maintaining the proper functioning of ecological processes, undertake, 
wherever possible, to prevent, reduce and control degradation of the natural environment and, to this end, shall 
endeavour. to undertake, in addition to specific measures referred to in the following article; 


(a) to promote environmentally sound agricultural practices by inter alia, controlling the application of 
pesticides, fertilizers and other chemical products for agricultural use, and by ensuring that agricultural 
development schemes, in particular for wetland drainage or forest clearance, pay due regard to the 
need to protect critical habitats as well as endangered and economically important species;  
 
(b) to promote pollution control and the development of environmentally sound industrial processes and 
products;  
 
(c) to promote adequate economic or fiscal incentives for the purposes of sub-paragraphs (a) and (b) 
above;  
 
(d) as far as possible to consider the originator of the activity which may lead to environmental 
degradation responsible for its prevention, reduction and control as well a-s, wherever possible, for 
rehabilitation and remedial measures required;  
 
(e) t. take into consideration, when authorizing activities likely to affect the natural environment, the 
foreseeable interactions between the new activities proposed and those already taking place in the 
same area, and the result of such interactions on the air, waters and soils of the area;  
 
(f) to pay particular attention to the regulation of activities which may have adverse effects on processes 
which are ecologically essential or on areas which are parti- cularly important or sensitive from an 
ecological point of vie., such as the breeding and feeding grounds of harvested species. 


 
ARTICLE 11 


Pollution 


 
 
The Contracting Parties, recognizing the adverse effect that polluting discharges or Missions may have on natural 
processes and the functioning of natural ecosystems as well as on each of the individual ecosystem components 
especially animal and plants species, shall endeavour to prevent, reduce and control such discharges, emissions 
or applications in particular by 


(a) submitting activities likely to cause pollution of the air, soil, freshwater, or the marine environment, to 
control which shall take into consideration both the- cumulative effects of the pollutants concerned and 
the self-purificating aptitude of the recipient natural environment;  
 
(b) making such controls conditional on, inter alia, appropriate treatment of polluting emissions; and  







 
(c) establishing national environmental quality monitoring programmes, particular attention being paid to 
the effects of pollution on natural ecosystems, and co-operation in such programmes for the Region as a 
whole. 


 
CHAPTER IV 


Environmental Planning Measures 


 


ARTICLE 12 
Land use Planning 


 
 
(1) The Contracting Parties shall, wherever possible in the implementation of their development planning, give 
particular attention to the national allocation of land usage. They shall endeavour to take the necessary measures 
to ensure the integration of natural resource conservation into the land use planning process and shall, in the 
preparation and implementation of specific land use plans at all levels, give as full consideration as possible to 
ecological factors as to economic and social ones. in order to achieve optimum sustainable land us they 
undertake to base their land use plans as far as possible on the ecological capacity of the land.  
 
(2) The Contracting Parties shall in carrying out the provisions of paragraph (1) above, particularly consider the 
importance of retaining the naturally high productivity of areas such as coastal zones and wetlands.  
 
(3) They shall, where appropriate, co-ordinate their land use planning with a view to conserving and managing 
natural resources of significant importance for two or several Contracting Parties.  
 


ARTICLE 13 
Protected Areas 


 
 
(1) The Contracting Parties shall as appropriate establish, in areas under their jurisdiction, terrestrial, freshwater, 
coastal or marine protected areas for the purpose of safeguarding 


(a) the ecological and biological processes essential to the functioning of the ecosystems of the Region;  
 
(b) representative samples of all types of ecosystems of the Region;  
 
(c) satisfactory population levels for the largest possible number of species of fauna and flora belonging 
to those ecosystems; .  
 
(d) areas of particular importance because of their scientific, educational, aesthetic, or cultural interests; 
and taking into account their importance in particular as: 


 
(a) the natural habitat of species of fauna and flora; particularly rare or endangered or endemic 
species;  
 
(b) zones necessary for the maintenance of exploitable stocks of economically important 
species; (c) pools of genetic material and said refuge for species, especially endangered ones;  
 
(c) sites of ecological, aesthetic or cultural interest;  
 
(e) reference sources for scientific research;  
 
(f) areas for environmental education. 


They shall, in particular, take all measures possible in their power .to preserve those areas which are of an 
exceptional character and are peculiar to their country or the Region as well as those which constitute the critical 
habitats of endangered or rare species, of species that are endemic to a small area and of species that migrate 
between countries of Contracting Parties.  
 
(2) Protected areas established pursuant to this Agreement shall be regulated and managed in such a way as to 
further the objectives for the purpose of which they have been created. Contracting Parties shall, wherever 
possible, prohibit within such protected areas activities which are inconsistent with such objectives.  
 
(3) Protected areas shall include  







(a) National Parks 
(i) This expression denotes natural areas that are sufficiently large to allow for ecological self-
regulation of one or several ecosystems, and which have not been substantially altered by 
human occupation or exploitation.  
 
(ii) National Parks shall be placed under public control, their boundaries shall not be altered nor 
shall any portion of any National Park be alienated except by the highest competent authority.  
 
(iii) National Parks shall be dedicated to conservation and to scientific, educational and 
recreational uses and the common welfare of the people. 


(b) Reserves 
(i) This expression denotes areas set aside for the purpose of preserving a specific ecosystem, 
the critical habitat of certain species of fauna or flora, a water catchment area or for any other 
specific purpose relating to the conservation of natural resources or objects or areas of 
scientific, aesthetic, cultural, educational or recreational interest.  
 
(ii) After reserves have been established their boundaries shall not be altered nor shall any 
portion of such reserves be alienated except by the authority establishing them or by higher 
authority.  
 
(iii) Reserves shall be dedicated to the purposes for which they have been created and, in the 
light of the national interests of the Contracting Parties any activity inconsistent with such 
purposes shall be prohibited. 


(4) Contracting Parties shall, in respect of any protected area established pursuant to this Agreement 
(a) prepare a management plan and manage the area on the basis of this plan;  
 
(b) establish, wherever appropriate, terrestrial or aquatic buffer zones that shall be located around 
protected areas and which, in the case of marine areas, may include coastal land areas or watersheds 
of rivers flowing into the protected area; in such buffer zones all activities that may have harmful 
consequences on the ecosystems that such areas purport to protect shall be prohibited or regulated and 
activities which are consistent with the purpose of the protected area shall be promoted. 


(5) Contracting Parties shall, in respect of any protected area established pursuant t- this Agreement, endeavour 
to 


(a) prohibit the introduction of exotic animal or plant species;  
 
(b) prohibit the se or release of toxic substances or pollutants which could ca-se disturbance or damage 
to protected ecosystems or to the species they contain;  
 
(c) to the maximum extent possible, prohibit or control any activity exercised outside protected areas 
when such an activity is likely to cause disturbance or damage to the ecosystems or species that such 
protected areas purport to protect. 


(6) Contracting Parties shall co-operate in the development of principles, objectives, criteria and guidelines for the 
selection establishment and management of protected areas in the Region with a view to establishing a co-
ordinated network of protected areas throughout the Region, giving particular attention to those of regional 
importance. An Appendix containing such principles, objectives, criteria and guidelines shall be drawn up in the 
light of the best scientific evidence as adapted to the conservation requirements of the Region and shall be 
adopted by a meeting of Contracting Parties.  
 
(7) in addition to the establishment f the protected areas referred to in paragraph 3 of this Article, Contracting 
Parties shall promote, through the adoption of appropriate measures the conservation of natural areas by private 
owners, community or local authorities.  
 


ARTICLE 14 
Impact Assessment 


 
 
(1) The Contracting Parties undertake that proposals for any activity which may significantly affect the natural 
environment shall as far as possible be subjected to an assessment of their consequences before they are 
adopted, and they shall take into consideration the results of this assessment in their decision-making process.  
 
(2) In those cases where any such activities are undertaken, the Contracting Parties shall plan and carry them 
out so as to overcome or minimize any assessed adverse effects and shall monitor such effects with a vie, to 
taking remedial action as appropriate.  
 







CHAPTER V 
National Supporting Measures 


 


ARTICLE 15 
Scientific Research 


 
 
The Contracting Parties shall individually or in co-operation with other Contracting Parties or appropriate 
international organizations, promote and, whenever possible, support scientific and technical programmes of 
relevance to the conservation and management of natural resources, including monitoring, research, the 
exchange of technical information and the evaluation of results.  
 


ARTICLE 16 
Education, Information and Participation of the Public, Training 


 
 
(1) The Contracting Parties shall endeavour to promote adequate coverage of conservation and management of 
natural resources in education programmes at all levels.  
 
(2) They shall circulate as widely as possible information on the significance of conservation measures and their 
relationship with sustainable development objectives, and shall, as far as possible, organize participation of the 
public in the planning and implementation of conservation measures.  
 
(3) Contracting Parties shall endeavour to, individually or in cooperation with other Contracting Parties or 
appropriate inter- national organizations, develop the programmes and facilities necessary to train adequate and 
sufficient scientific and technical personnel to fulfill the aims of this Agreement.  
 


ARTICLE 17 
Administrative Machinery 


 
 
(1) The Contracting Parties shall identify or maintain the administrative machinery necessary to implement the 
provisions of this Agreement, and, here several government- al institutions are involved, create the necessary 
coordinating mechanism for the authorities dealing with designated aspects of the environment.  
 
(2) They shall endeavour to allocate sufficient funds to the task necessary for the implementation of this 
Agreement, as well as sufficient qualified personnel with adequate enforcement powers.  
 


CHAPTER VI 
International Cooperation 


 


ARTICLE 18 
Cooperative Activities 


 
 
(1) The Contracting Parties shall cooperate together and with the competent inter- national organizations with a 
view to co-ordinating their activities in the field of conservation of nature and management of natural resources 
and assisting each other in fulfilling their obligations under this Agreement.  
 
(2) To that effect, they shall endeavour 


(a) to collaborate in monitoring activities;  
 
(b) to the greatest extent possible, coordinate their research activities;  
 
(c) to use comparable or standardized research techniques and procedures with a view to obtaining 
comparable data;  
 
(d) to exchange appropriate scientific and technical data, information and experience, on a regular 
basis;  
 







(e) whenever appropriate, to consult and assist each other with regard to measures for the 
implementation of this Agreement. 


(3) In applying the principles of cooperation and coordination set forth above, the Contracting Parties shall 
forward to the Secretariat 


(a) Information of assistance in the monitoring of the biological status of the natural living resources of 
the Region;  
 
(b) Information, including reports and publications of a scientific, administrative or legal nature and, in 
particular information on - measures taken by the Parties in pursuance of the provisions of this 
Agreement; .  
- the status of species included in Appendix 1;  
- any other matter to which the Conference of the Parties may give special priority. 


 
ARTICLE 19 


Shared Resources 


 
 
(1) Contracting Parties that share natural resources shall cooperate concerning their conservation and 
harmonious utilization, taking into account the sovereignty, rights and interests of the Contracting Parties 
concerned in accordance with generally accepted principles of international law.  
 
(2) To that end, they shall, in particular 


(a) cooperate with a view to controlling, preventing reducing or eliminating adverse environmental 
effects which may result in one Contracting Party from the utilization of such resources in another Party;  
 
(b) endeavour to conclude bilateral or multilateral agreements in order to secure specific regulations of 
their conduct in respect of the resources concerned;  
 
(c) as far as possible, make environmental assessments prior to engaging in activities with respect to 
shared natural resources which may create a risk of significantly affecting the environment of another 
sharing Contracting Party or other sharing Contracting Parties;  
 
(d) notify in advance the other sharing Contracting Party or the other sharing Contracting Parties of 
pertinent details of plans to initiate, or make a change in, the conservation or utilization of the resource 
which can reasonably be expected to affect significantly the environment m the territory of the other 
Contracting Party or Contracting Parties;  
 
(e) upon request of the other sharing Contracting Party or sharing Contracting Parties, enter into 
consultation concerning the above-mentioned plans;  
 
(f) inform the other sharing Contracting Party or other sharing Contracting Parties of emergency 
situations or sudden grave natural events which may have repercussions on their environment;  
 
(g) whenever appropriate, engage 1. joint scientific studies and assessments, with a view to facilitating 
cooperation with regard to environmental problems related to a shared resource, on the basis of agreed 
data. 


(3) Contracting Parties shall especially cooperate together and, where appropriate, shall endeavour to cooperate 
with other Contracting Parties, with a view to 


(a) the conservation and management of 
- border or contiguous protected areas;  
 
- shared habitats of species listed in Appendix 1;  
 
- shared habitats of any other species of common concern; 


(b) the conservation, management and, where applicable regulation of the harvesting of species which 
constitute shared resources 


- by virtue of their migratory character, or  
 
- because they inhabit shared habitats. 


 
ARTICLE 20 


Transfrontier Environmental Effects 


 
 
(1) Contracting Parties have in accordance with generally accepted principles of international law the 
responsibility of ensuring that activities under their jurisdiction or control do not cause damage to the environment 







or the natural resources under the Jurisdiction of other Contracting Parties r f areas beyond the limits of national 
jurisdiction.  
 
(2) In order to fulfill this responsibility Contracting Parties shall avoid to the maximum extent possible and reduce 
to the minimum extent possible adverse environmental effects of activities under their Jurisdiction or control, 
including effects n natural resources, beyond the limits of their national jurisdiction.  
 
(3) To that effect, they shall endeavour 


(a) to make environmental impact assessment before engaging in any activity that may create a risk of 
significantly affecting the environment or the natural resources of another Contracting Party or the 
environment or natural resources beyond national jurisdiction;  
 
(b) to notify in advance the other Contracting Party or Contracting Parties concerned of pertinent details 
of plans to initiate, or make a change in, activities which can reasonably be expected to have significant 
effects beyond the limits of national Jurisdiction;  
 
(c) to enter into consultation concerning the above-mentioned plans upon request of the Contracting 
Party or Contracting Parties in question;  
 
(d) to inform the Contracting Party or Contracting Parties in question of emergency situations or sudden 
grave natural events which may have repercussion beyond national jurisdiction. 


(4) Contracting Parties shall, in particular, endeavour to refrain from actions which might directly or indirectly 
adversely affect wildlife habitats situated beyond the limits of national Jurisdiction especially habitats of species 
listed in Appendix I or habitats included in protected areas.  
 


CHAPTER VII 
International Supporting Measures 


 


ARTICLE 21 
Meeting of the Contracting Parties 


 
 
(1) Ordinary meetings of the Contracting Parties shall be, held at least once in three years, in as far as possible in 
conjunction with appropriate meetings of ASEAN, and extraordinary meetings shall be held at any other time 
upon the request of one Contracting Party provided that such request is supported by at least one other Party.  
 
(2) it shall be the function of the meetings of the Contracting Parties, in particular 


(a) to keep under review the implementation of this Agreement and the need for other measures, in 
particular the Appendices;  
 
(b) to adopt, review and amend as required any Appendix to this Agreement;  
 
(c) to consider reports submitted by the Contracting Parties in accordance with Article 28 or any other 
information which may be submitted by a Party, directly or through the Secretariat;  
 
(d) to make recommendations regarding the adoption of any Protocol or any amendment to this 
Agreement;  
 
(e) to establish working groups or any other subsidiary body as required to consider any matter related 
to this Agreement; (f) to consider and undertake any additional action including the adoption of financial 
rules, that may be required for the achievement of the purposes of this Agreement. 


 
ARTICLE 22 
Secretariat 


 
 
On the coming into force of this Agreement the Contracting Parties shall designate the Secretariat responsible for 
carrying out the following functions: 


(a) to convene and prepare the meetings of Contracting Parties;  
 
(b) to convene diplomatic conferences for the purpose of adopting Protocols;  
 
(c) to transmit to the Contracting Parties notifications, reports and other information received in 
accordance with this Agreement;  







 
(d) to consider inquiries by, and information from, the Contracting Parties, and to consult with them on 
questions relating to this Agreement.  
 
(e) to perform such other functions as may be assigned to it by the Contracting Parties;  
 
(f) to ensure the necessary coordination with other competent international bodies and in particular to 
enter into the such administrative arrangements as may be required for the effective discharge of the 
secretariat functions. 


 
ARTICLE 23 


National Focal Points 


 
 
in order to facilitate communications with other Parties and the Secretariat, the Contracting Parties shall 
designate an appropriate national agency or institution responsible for coordinating matters arising from 
consultations and channeling communications between Contracting Parties or with the Secretariat.  
 


CHAPTER VIII 
Final Clauses 


 


ARTICLE 24 
Adoption of Protocols 


 
 
(1) The Contracting Parties shall cooperate in the formulation and adoption of Protocols to the Agreement, 
prescribing agreed measures procedures and standards for the implementation of this Agreement.  
 
(2) The Contracting Parties at a diplomatic conference, may adopt Protocols to this Agreement.  
 
(3) The Protocols of this Agreement shall be subject to acceptance and shall enter it force on the thirtieth day 
after the deposit with the Depositary of the Instrument, )f Acceptance of all the Contracting Parties.  
 


ARTICLE 25 
Amendment of the Agreement 


 
 
(1) Any Contracting Parties to this Agreement may propose amendments to the Agreement. Amendments shall 
be adopted by a diplomatic conference which shall be convened at the request of the majority of the Contracting 
Parties.  
 
(2) Amendments to this Agreement shall be adopted by a consensus of the Contracting Parties.  
 
(3) Acceptance of amendments shall be notified to the Depositary in writing and shall enter into force on the 
thirtieth day following the receipt by the Depositary of notification of the acceptance by all the Contracting 
Parties.  
 
(4) After the entry into force of an amendment to this Agreement any new Contracting Party to this Agreement 
shall become a Contracting Party to this Agreement as amended.  
 


ARTICLE 26 
Appendices and Amendments to Appendices 


 
 
(1) Appendices to this Agreement shall form an integral part of the Agreement;  
 
(2) Amendments to an Appendix; 


(a) Any Contracting Party may propose amendments to an appendix at a meeting of the Contracting 
Parties;  
 
(b) Such amendments shall be adopted by a consensus of the Contracting Parties;  







 
(c) The Depositary shall without delay communicate the amendment so adopted to all Contracting 
Parties. 


(3) The adoption and entry into force of a new Appendix to this Agreement shall be subject to the same 
procedure as for the adoption and entry into force of an amendment to an Appendix as provided for in paragraph 
(2) of this Article provided that, the new Appendix shall not enter into force until such time as the amendment to 
the Agreement enters into force.  
 


ARTICLE 27 
Rules of Procedure 


 
 
The Contracting Parties shall adopt rules of procedure for their meetings.  
 


ARTICLE 28 
Reports 


 
 
The Contracting Parties shall transmit to the Secretariat reports on the measures adopted in implementation of 
this Agreement in such form and at such intervals as the meetings of Contracting Parties may determine.  
 


ARTICLE 29 Relationships with other Agreements 


 
 
The provisions of this Agreement shall in no way affect the rights and obligations of any Contracting Party with 
regard to any existing treaty, convention r agreement.  
 


ARTICLE 30 
Settlement of Disputes 


 
 
Any dispute between the Contracting Parties arising out of the interpretation of implementation of this Agreement 
shall be settled amicably by consultation r negotiation.  
 


ARTICLE 31 
Ratification 


 
 
This Agreement shall be subject to ratification by the Contracting Parties. The Instruments of Ratification shall be 
deposited with the Secretary- General of the ASEAN Secretariat, who shall assume the functions of Depositary.  
 


ARTICLE 32 
Accession 


 
 
(1) After the entry into force of the Agreement, any Member State may accede to this Agreement subject to prior 
approval by the Contracting Parties to this Agreement.  
 
(2) Instrument of accession shall be deposited with the Depositary.  
 


ARTICLE 33 
Entry into Force 


 
 
(1) This Agreement shall enter into force on the thirtieth day after the deposit of the sixth Instrument of 
Ratification.  
 
(2) Thereafter, this Agreement shall enter into force with respect to any Contracting Party on the thirtieth day 







following the date of deposit of the instrument of accession by that Contracting Party.  
 


ARTICLE 34 
Responsibility of the Depositary 


 
 
The Depositary shall inform the Governments which have signed this Agreement. 


(a) of the deposit of instruments of ratification, acceptance or accession;  
 
(b) of the date on which the agreement will come into force. 


 
ARTICLE 35 


Deposit and Registration 


 
 
(1) The present Agreement shall be deposited with the Depositary who shall transmit certified true copies thereof 
to the Governments of all Contracting Parties which have signed the present Agreement or acceded to it.  
 
(2) As soon as the present Agreement enters into force, the text shall be transmitted by the Depositary to the 
Secretary-General of the United Nations for registration and publication, in accordance with Article 102 of the 
Charter of the United Nations.  
 
 
IN WITNESS WHEREOF the undersigned, being duly authorized by their respective Governments, have signed 


this Agreement.  
 
DONE at Kuala Lumpur on this 9th day of July in the year 1985 in a single copy in the English language.  


 







  
 
The Government of Brunei Darussalam,  
The Government of the Republic of Indonesia,  
The Government of Malaysia,  
The Government of the Republic of the Philippines  
The Government of the Republic of Singapore and  
The Government of the Kingdom of Thailand,  
Member States of the Association of South East Asian Nations (ASEAN) :  
 
 
RECOGNIZING the importance of natural resources for present and future generations;  


 
CONSCIOUS of their ever-growing value from a scientific, cultural, social and economic point of view;  


 
CONSCIOUS also that the inter-relationship between conservation and socioeconomic development implies both 


that conservation is necessary to ensure sustainability of development, and that socioeconomic development is 
necessary for the achievement of conservation on a lasting basis;  
 
RECOGNIZING the interdependence of living resources, between them and with other natural resources, within 


ecosystems of which they are part;  
 







WISHING TO UNDERTAKE individual and joint action for the conservation and management of their living 


resources and the other natural elements on which they depend;  
 
RECOGNIZING that international co-operation is essential to attain many of these goals;  


 
CONVINCED that an essential means to achieve such concerted action is the conclusion and implementation of 


a. Agreement;  
 
Have agreed as follows :  


 


CHAPTER I 
Conservation and Development 


 


ARTICLE 1 
Fundamental Principle 


 
 
(1) The Contracting Parties, within the frame- work of their respective national laws, under- take to adopt singly, 
or where necessary and appropriate through concerted action, the measures necessary to maintain essential 
ecological process and life-support systems, to preserve genetic diversity, and to ensure the sustainable 
utilization of harvested natural resources under their jurisdiction in accordance with scientific principles and with a 
view to attaining the goal of sustainable develop- ment.  
 
(2) To this end they shall develop national conservation strategies, and shall co-ordinate such strategies within 
the framework of a conservation strategy for the Region.  
 


ARTICLE 2 
Development Planning 


 
 
(1) The Contracting Parties shall take all necessary measures, within the framework of their respective national 
laws, to ensure that conservation and management of natural resources are treated as an integral part of 
development planning at all stages and at all levels.  
 
(2) To that effect they shall, in the formulation of all development plans, give as full consideration to ecological 
factors as to economic and social ones.  
 
(3) The Contracting Parties shall, where necessary, take appropriate action with a view to conserving and 
managing natural resources of significant importance for two or several Contracting Parties.  
 


CHAPTER II 
Conservation of Species and Ecosystems 


 


ARTICLE 3 
Species - genetic diversity 


 
 
(1) The Contracting Parties shall, wherever possible, maintain maximum genetic diversity by taking action aimed 
at ensuring the survival and promoting the conservation of all species under their jurisdiction and control.  
 
(2) To that end, they shall adopt appropriate measures to conserve animal and plant species whether terrestrial, 
marine and freshwater, and more specifically 


(a) conserve natural, terrestrial, freshwater and coastal or marine habitats;  
 
(b) ensure sustainable use of harvested species;  
 
(c) protect endangered species;  
 
(d) conserve endemic species; and  
 







(e) take all measures in their power to prevent the extinction of any species or sub-species. 
(3) in order to fulfill the aims of the preceding paragraphs of this Article the Contracting Parties shall in particular 
endeavour to 


(a) create and maintain protected areas;  
 
(b) regulate the taking of species and prohibit unselective taking methods;  
 
(c) regulate and, where necessary, prohibit the introduction of exotic species;  
 
(d) promote and establish gene banks and other documented collections of animal and plant genetic 
resources. 


 
ARTICLE 4 


Species - sustainable use 


 
 
The Contracting Parties shall pay special attention to harvested species, and, to that effect, shall endeavour to 
develop, adopt and implement management plans for those species, based on scientific studies and aiming at 


(a) preventing decrease in the size of any harvested population to levels below those which ensure its 
stable recruitment and the stable recruitment of those species which are dependent upon, or related to 
them;  
 
(b) maintaining the ecological relationship between harvested, dependent and related populations of 
living resources of the ecosystem considered  
 
(c) restoring depleted populations to at least the levels referred to in sub-paragraph (a) of this 
paragraph;  
 
(d) preventing changes or minimizing risk of changes in the ecosystem considered which are not 
reversible over a reasonable period of time. 


Take the appropriate and necessary legislative and administrative measures on harvesting activities in the light of 
their national interests whereby 


(a) such activities must conform to the management plans referred to above;  
 
(b) the conduct of such activities is controlled by a permit system;  
 
(c) all indiscriminate means of taking and the use of all means capable of causing local extinction of, or 
serious disturbance to, populations of a species of related species are prohibited;  
 
(d) such activities are prohibited or strictly regulated at certain periods, seasons or places of importance 
in the life cycle of the species;  
 
(e) such activities may be regulated more strictly, temporarily or locally in order to assist restoration f 
population levels or counterbalance any threat caused by special circumstances;  
 
f) special measures, such as restocking, are provided for whenever the conservation status of species 
so warrants;  
 
(g) trade and possession of specimens or products of specimens are regulated whenever such 
regulations meaningfully contribute to the implementation of the harvesting regulations; 


 
ARTICLE 5 


Species - endangered and endemic 


 
 
Appendix I to this Agreement shall list endangered species recognized by the Contracting Parties as of prime 
importance to the Region and deserving special attention. The Appendix shall be adopted by a meeting of the 
Contracting Parties; Accordingly, Contracting Parties shall, wherever possible, 


(a) prohibit the taking of these species, except for exceptional circumstances by special allowance from 
the designated authorities f the Contracting Parties;  
 
(b) regulate the trade in and possession of specimens and products of those species accordingly;  
 
(c) especially protect habitat of those species by ensuring that sufficient portions are included in 
protected areas;  
 







(d) take all other necessary measures to improve their, conservation status, and restore their 
populations to the highest possible level. 


(2) Each Contracting Party shall, whenever Possible, apply the above measures to species endangered at 
national level.  
 
(3) The Contracting Parties recognize their special responsibility in respect of species that are endemic to areas 
under their Jurisdiction and shall undertake accordingly to take, wherever possible, all the necessary measures to 
maintain the population of such species at the highest possible level. 
 


ARTICLE 6 
Vegetation Cover and Forest Resources 


 
 
(1) The Contracting Parties shall, in view of the role of vegetation and forest cover in the functioning of natural 
ecosystems, take all necessary measures to ensure the conservation of the vegetation cover and in particular of 
the forest cover on lands under their jurisdiction.  
 
(2) They shall, in particular, endeavour to 


(a) - control clearance of vegetation;  
- endeavour to prevent bush and forest fires;  
- prevent overgrazing by, inter alia, limiting grazing activities to periods and intensities that will not 
prevent regeneration of the vegetation;  
 
(b) regulate mining and mineral exploration operations with a view to minimizing disturbance of 
vegetation and to requiring the rehabilitation of vegetation after such operations;  
 
(c) set aside areas as forest reserves, inter alia, with a vi w to conserve the natural forest genetic 
resources;  
 
(d) in reforestation and afforestation planning avoid as far as possible monoculture causing ecological 
imbalance;  
 
(e) designate areas whose primary function shall be the,. maintenance of soil quality in the catchment 
considered and the regulation of the quantity and quality of the water delivered from it;  
 
(f) ensure to the maximum extent possible the conservation of their natural forests, particularly 
mangroves with a view, inter alia, to maintaining maximum forest species diversity;  
 
(g) develop their forestry management plans on the basis of ecological principles with a view to, 
maintaining potential for optimum sustained yield and avoiding depletion of the resource capital. 


 
ARTICLE 7 


Soil 


 
 
The Contracting Parties shall, in view of the role of soil in the functioning of natural ecosystems, take measures, 
wherever possible towards soil conservation, improvement and rehabilitation; they shall, in particular, endeavour 
to take steps to prevent soil erosion and other forms of degradation, and promote measures which safeguard the 
processes of organic decomposition. and thereby its continuing fertility. To that effect, they shall, in particular, 
endeavour to 


(a) establish land use policies aimed at avoiding losses of Vegetation cover, substantial soil loss, ad 
damages to the structure of the soil;  
 
(b) take all necessary measures to control erosion, especially as it may affect coastal or freshwater 
ecosystems leading to silation, of downstream areas such as lakes or vulnerable ecosystems such as 
coral reefs, or damage critical habitats, in particular that of endangered or endemic species;  
 
(c) take appropriate measures to rehabilitate eroded or degraded soils including rehabilitation of soil 
affected by mineral exploitation. 


 
ARTICLE 8 


Water 


 
 
(1) The Contracting Parties shall, in vie, of the role of water in the functioning of natural ecosystems, take all 
appropriate measures towards the conservation of their underground and surface water resources.  







 
(2) They shall to that effect, in particular, endeavour to 


(a) undertake and promote the necessary hydrological research especially with a view to ascertaining 
the characteristics of each watershed;  
 
(b) regulate and control water utilization with a view to achieving sufficient and continuous supply of 
water for, inter alia, the maintenance of natural life supporting systems and aquatic fauna and flora:  
 
(c) when planning and carrying out water resource development projects take fully into account possible 
effects of .h projects on natural processes or on other renewable natural resources and prevent or 
minimize such effects. 


 
ARTICLE 9 


Air 


 
 
The Contracting Parties shall in view of the role of air in the functioning of natural ecosystems, endeavour to take 
all appropriate measures towards air quality management compatible with sustainable development.  
 


CHAPTER III 
Conservation of Ecological Processes 


 


ARTICLE 10 Environmental Degradation 


 
 
The Contracting Parties, with a view to maintaining the proper functioning of ecological processes, undertake, 
wherever possible, to prevent, reduce and control degradation of the natural environment and, to this end, shall 
endeavour. to undertake, in addition to specific measures referred to in the following article; 


(a) to promote environmentally sound agricultural practices by inter alia, controlling the application of 
pesticides, fertilizers and other chemical products for agricultural use, and by ensuring that agricultural 
development schemes, in particular for wetland drainage or forest clearance, pay due regard to the 
need to protect critical habitats as well as endangered and economically important species;  
 
(b) to promote pollution control and the development of environmentally sound industrial processes and 
products;  
 
(c) to promote adequate economic or fiscal incentives for the purposes of sub-paragraphs (a) and (b) 
above;  
 
(d) as far as possible to consider the originator of the activity which may lead to environmental 
degradation responsible for its prevention, reduction and control as well a-s, wherever possible, for 
rehabilitation and remedial measures required;  
 
(e) t. take into consideration, when authorizing activities likely to affect the natural environment, the 
foreseeable interactions between the new activities proposed and those already taking place in the 
same area, and the result of such interactions on the air, waters and soils of the area;  
 
(f) to pay particular attention to the regulation of activities which may have adverse effects on processes 
which are ecologically essential or on areas which are parti- cularly important or sensitive from an 
ecological point of vie., such as the breeding and feeding grounds of harvested species. 


 
ARTICLE 11 


Pollution 


 
 
The Contracting Parties, recognizing the adverse effect that polluting discharges or Missions may have on natural 
processes and the functioning of natural ecosystems as well as on each of the individual ecosystem components 
especially animal and plants species, shall endeavour to prevent, reduce and control such discharges, emissions 
or applications in particular by 


(a) submitting activities likely to cause pollution of the air, soil, freshwater, or the marine environment, to 
control which shall take into consideration both the- cumulative effects of the pollutants concerned and 
the self-purificating aptitude of the recipient natural environment;  
 
(b) making such controls conditional on, inter alia, appropriate treatment of polluting emissions; and  







 
(c) establishing national environmental quality monitoring programmes, particular attention being paid to 
the effects of pollution on natural ecosystems, and co-operation in such programmes for the Region as a 
whole. 


 
CHAPTER IV 


Environmental Planning Measures 


 


ARTICLE 12 
Land use Planning 


 
 
(1) The Contracting Parties shall, wherever possible in the implementation of their development planning, give 
particular attention to the national allocation of land usage. They shall endeavour to take the necessary measures 
to ensure the integration of natural resource conservation into the land use planning process and shall, in the 
preparation and implementation of specific land use plans at all levels, give as full consideration as possible to 
ecological factors as to economic and social ones. in order to achieve optimum sustainable land us they 
undertake to base their land use plans as far as possible on the ecological capacity of the land.  
 
(2) The Contracting Parties shall in carrying out the provisions of paragraph (1) above, particularly consider the 
importance of retaining the naturally high productivity of areas such as coastal zones and wetlands.  
 
(3) They shall, where appropriate, co-ordinate their land use planning with a view to conserving and managing 
natural resources of significant importance for two or several Contracting Parties.  
 


ARTICLE 13 
Protected Areas 


 
 
(1) The Contracting Parties shall as appropriate establish, in areas under their jurisdiction, terrestrial, freshwater, 
coastal or marine protected areas for the purpose of safeguarding 


(a) the ecological and biological processes essential to the functioning of the ecosystems of the Region;  
 
(b) representative samples of all types of ecosystems of the Region;  
 
(c) satisfactory population levels for the largest possible number of species of fauna and flora belonging 
to those ecosystems; .  
 
(d) areas of particular importance because of their scientific, educational, aesthetic, or cultural interests; 
and taking into account their importance in particular as: 


 
(a) the natural habitat of species of fauna and flora; particularly rare or endangered or endemic 
species;  
 
(b) zones necessary for the maintenance of exploitable stocks of economically important 
species; (c) pools of genetic material and said refuge for species, especially endangered ones;  
 
(c) sites of ecological, aesthetic or cultural interest;  
 
(e) reference sources for scientific research;  
 
(f) areas for environmental education. 


They shall, in particular, take all measures possible in their power .to preserve those areas which are of an 
exceptional character and are peculiar to their country or the Region as well as those which constitute the critical 
habitats of endangered or rare species, of species that are endemic to a small area and of species that migrate 
between countries of Contracting Parties.  
 
(2) Protected areas established pursuant to this Agreement shall be regulated and managed in such a way as to 
further the objectives for the purpose of which they have been created. Contracting Parties shall, wherever 
possible, prohibit within such protected areas activities which are inconsistent with such objectives.  
 
(3) Protected areas shall include  







(a) National Parks 
(i) This expression denotes natural areas that are sufficiently large to allow for ecological self-
regulation of one or several ecosystems, and which have not been substantially altered by 
human occupation or exploitation.  
 
(ii) National Parks shall be placed under public control, their boundaries shall not be altered nor 
shall any portion of any National Park be alienated except by the highest competent authority.  
 
(iii) National Parks shall be dedicated to conservation and to scientific, educational and 
recreational uses and the common welfare of the people. 


(b) Reserves 
(i) This expression denotes areas set aside for the purpose of preserving a specific ecosystem, 
the critical habitat of certain species of fauna or flora, a water catchment area or for any other 
specific purpose relating to the conservation of natural resources or objects or areas of 
scientific, aesthetic, cultural, educational or recreational interest.  
 
(ii) After reserves have been established their boundaries shall not be altered nor shall any 
portion of such reserves be alienated except by the authority establishing them or by higher 
authority.  
 
(iii) Reserves shall be dedicated to the purposes for which they have been created and, in the 
light of the national interests of the Contracting Parties any activity inconsistent with such 
purposes shall be prohibited. 


(4) Contracting Parties shall, in respect of any protected area established pursuant to this Agreement 
(a) prepare a management plan and manage the area on the basis of this plan;  
 
(b) establish, wherever appropriate, terrestrial or aquatic buffer zones that shall be located around 
protected areas and which, in the case of marine areas, may include coastal land areas or watersheds 
of rivers flowing into the protected area; in such buffer zones all activities that may have harmful 
consequences on the ecosystems that such areas purport to protect shall be prohibited or regulated and 
activities which are consistent with the purpose of the protected area shall be promoted. 


(5) Contracting Parties shall, in respect of any protected area established pursuant t- this Agreement, endeavour 
to 


(a) prohibit the introduction of exotic animal or plant species;  
 
(b) prohibit the se or release of toxic substances or pollutants which could ca-se disturbance or damage 
to protected ecosystems or to the species they contain;  
 
(c) to the maximum extent possible, prohibit or control any activity exercised outside protected areas 
when such an activity is likely to cause disturbance or damage to the ecosystems or species that such 
protected areas purport to protect. 


(6) Contracting Parties shall co-operate in the development of principles, objectives, criteria and guidelines for the 
selection establishment and management of protected areas in the Region with a view to establishing a co-
ordinated network of protected areas throughout the Region, giving particular attention to those of regional 
importance. An Appendix containing such principles, objectives, criteria and guidelines shall be drawn up in the 
light of the best scientific evidence as adapted to the conservation requirements of the Region and shall be 
adopted by a meeting of Contracting Parties.  
 
(7) in addition to the establishment f the protected areas referred to in paragraph 3 of this Article, Contracting 
Parties shall promote, through the adoption of appropriate measures the conservation of natural areas by private 
owners, community or local authorities.  
 


ARTICLE 14 
Impact Assessment 


 
 
(1) The Contracting Parties undertake that proposals for any activity which may significantly affect the natural 
environment shall as far as possible be subjected to an assessment of their consequences before they are 
adopted, and they shall take into consideration the results of this assessment in their decision-making process.  
 
(2) In those cases where any such activities are undertaken, the Contracting Parties shall plan and carry them 
out so as to overcome or minimize any assessed adverse effects and shall monitor such effects with a vie, to 
taking remedial action as appropriate.  
 







CHAPTER V 
National Supporting Measures 


 


ARTICLE 15 
Scientific Research 


 
 
The Contracting Parties shall individually or in co-operation with other Contracting Parties or appropriate 
international organizations, promote and, whenever possible, support scientific and technical programmes of 
relevance to the conservation and management of natural resources, including monitoring, research, the 
exchange of technical information and the evaluation of results.  
 


ARTICLE 16 
Education, Information and Participation of the Public, Training 


 
 
(1) The Contracting Parties shall endeavour to promote adequate coverage of conservation and management of 
natural resources in education programmes at all levels.  
 
(2) They shall circulate as widely as possible information on the significance of conservation measures and their 
relationship with sustainable development objectives, and shall, as far as possible, organize participation of the 
public in the planning and implementation of conservation measures.  
 
(3) Contracting Parties shall endeavour to, individually or in cooperation with other Contracting Parties or 
appropriate inter- national organizations, develop the programmes and facilities necessary to train adequate and 
sufficient scientific and technical personnel to fulfill the aims of this Agreement.  
 


ARTICLE 17 
Administrative Machinery 


 
 
(1) The Contracting Parties shall identify or maintain the administrative machinery necessary to implement the 
provisions of this Agreement, and, here several government- al institutions are involved, create the necessary 
coordinating mechanism for the authorities dealing with designated aspects of the environment.  
 
(2) They shall endeavour to allocate sufficient funds to the task necessary for the implementation of this 
Agreement, as well as sufficient qualified personnel with adequate enforcement powers.  
 


CHAPTER VI 
International Cooperation 


 


ARTICLE 18 
Cooperative Activities 


 
 
(1) The Contracting Parties shall cooperate together and with the competent inter- national organizations with a 
view to co-ordinating their activities in the field of conservation of nature and management of natural resources 
and assisting each other in fulfilling their obligations under this Agreement.  
 
(2) To that effect, they shall endeavour 


(a) to collaborate in monitoring activities;  
 
(b) to the greatest extent possible, coordinate their research activities;  
 
(c) to use comparable or standardized research techniques and procedures with a view to obtaining 
comparable data;  
 
(d) to exchange appropriate scientific and technical data, information and experience, on a regular 
basis;  
 







(e) whenever appropriate, to consult and assist each other with regard to measures for the 
implementation of this Agreement. 


(3) In applying the principles of cooperation and coordination set forth above, the Contracting Parties shall 
forward to the Secretariat 


(a) Information of assistance in the monitoring of the biological status of the natural living resources of 
the Region;  
 
(b) Information, including reports and publications of a scientific, administrative or legal nature and, in 
particular information on - measures taken by the Parties in pursuance of the provisions of this 
Agreement; .  
- the status of species included in Appendix 1;  
- any other matter to which the Conference of the Parties may give special priority. 


 
ARTICLE 19 


Shared Resources 


 
 
(1) Contracting Parties that share natural resources shall cooperate concerning their conservation and 
harmonious utilization, taking into account the sovereignty, rights and interests of the Contracting Parties 
concerned in accordance with generally accepted principles of international law.  
 
(2) To that end, they shall, in particular 


(a) cooperate with a view to controlling, preventing reducing or eliminating adverse environmental 
effects which may result in one Contracting Party from the utilization of such resources in another Party;  
 
(b) endeavour to conclude bilateral or multilateral agreements in order to secure specific regulations of 
their conduct in respect of the resources concerned;  
 
(c) as far as possible, make environmental assessments prior to engaging in activities with respect to 
shared natural resources which may create a risk of significantly affecting the environment of another 
sharing Contracting Party or other sharing Contracting Parties;  
 
(d) notify in advance the other sharing Contracting Party or the other sharing Contracting Parties of 
pertinent details of plans to initiate, or make a change in, the conservation or utilization of the resource 
which can reasonably be expected to affect significantly the environment m the territory of the other 
Contracting Party or Contracting Parties;  
 
(e) upon request of the other sharing Contracting Party or sharing Contracting Parties, enter into 
consultation concerning the above-mentioned plans;  
 
(f) inform the other sharing Contracting Party or other sharing Contracting Parties of emergency 
situations or sudden grave natural events which may have repercussions on their environment;  
 
(g) whenever appropriate, engage 1. joint scientific studies and assessments, with a view to facilitating 
cooperation with regard to environmental problems related to a shared resource, on the basis of agreed 
data. 


(3) Contracting Parties shall especially cooperate together and, where appropriate, shall endeavour to cooperate 
with other Contracting Parties, with a view to 


(a) the conservation and management of 
- border or contiguous protected areas;  
 
- shared habitats of species listed in Appendix 1;  
 
- shared habitats of any other species of common concern; 


(b) the conservation, management and, where applicable regulation of the harvesting of species which 
constitute shared resources 


- by virtue of their migratory character, or  
 
- because they inhabit shared habitats. 


 
ARTICLE 20 


Transfrontier Environmental Effects 


 
 
(1) Contracting Parties have in accordance with generally accepted principles of international law the 
responsibility of ensuring that activities under their jurisdiction or control do not cause damage to the environment 







or the natural resources under the Jurisdiction of other Contracting Parties r f areas beyond the limits of national 
jurisdiction.  
 
(2) In order to fulfill this responsibility Contracting Parties shall avoid to the maximum extent possible and reduce 
to the minimum extent possible adverse environmental effects of activities under their Jurisdiction or control, 
including effects n natural resources, beyond the limits of their national jurisdiction.  
 
(3) To that effect, they shall endeavour 


(a) to make environmental impact assessment before engaging in any activity that may create a risk of 
significantly affecting the environment or the natural resources of another Contracting Party or the 
environment or natural resources beyond national jurisdiction;  
 
(b) to notify in advance the other Contracting Party or Contracting Parties concerned of pertinent details 
of plans to initiate, or make a change in, activities which can reasonably be expected to have significant 
effects beyond the limits of national Jurisdiction;  
 
(c) to enter into consultation concerning the above-mentioned plans upon request of the Contracting 
Party or Contracting Parties in question;  
 
(d) to inform the Contracting Party or Contracting Parties in question of emergency situations or sudden 
grave natural events which may have repercussion beyond national jurisdiction. 


(4) Contracting Parties shall, in particular, endeavour to refrain from actions which might directly or indirectly 
adversely affect wildlife habitats situated beyond the limits of national Jurisdiction especially habitats of species 
listed in Appendix I or habitats included in protected areas.  
 


CHAPTER VII 
International Supporting Measures 


 


ARTICLE 21 
Meeting of the Contracting Parties 


 
 
(1) Ordinary meetings of the Contracting Parties shall be, held at least once in three years, in as far as possible in 
conjunction with appropriate meetings of ASEAN, and extraordinary meetings shall be held at any other time 
upon the request of one Contracting Party provided that such request is supported by at least one other Party.  
 
(2) it shall be the function of the meetings of the Contracting Parties, in particular 


(a) to keep under review the implementation of this Agreement and the need for other measures, in 
particular the Appendices;  
 
(b) to adopt, review and amend as required any Appendix to this Agreement;  
 
(c) to consider reports submitted by the Contracting Parties in accordance with Article 28 or any other 
information which may be submitted by a Party, directly or through the Secretariat;  
 
(d) to make recommendations regarding the adoption of any Protocol or any amendment to this 
Agreement;  
 
(e) to establish working groups or any other subsidiary body as required to consider any matter related 
to this Agreement; (f) to consider and undertake any additional action including the adoption of financial 
rules, that may be required for the achievement of the purposes of this Agreement. 


 
ARTICLE 22 
Secretariat 


 
 
On the coming into force of this Agreement the Contracting Parties shall designate the Secretariat responsible for 
carrying out the following functions: 


(a) to convene and prepare the meetings of Contracting Parties;  
 
(b) to convene diplomatic conferences for the purpose of adopting Protocols;  
 
(c) to transmit to the Contracting Parties notifications, reports and other information received in 
accordance with this Agreement;  







 
(d) to consider inquiries by, and information from, the Contracting Parties, and to consult with them on 
questions relating to this Agreement.  
 
(e) to perform such other functions as may be assigned to it by the Contracting Parties;  
 
(f) to ensure the necessary coordination with other competent international bodies and in particular to 
enter into the such administrative arrangements as may be required for the effective discharge of the 
secretariat functions. 


 
ARTICLE 23 


National Focal Points 


 
 
in order to facilitate communications with other Parties and the Secretariat, the Contracting Parties shall 
designate an appropriate national agency or institution responsible for coordinating matters arising from 
consultations and channeling communications between Contracting Parties or with the Secretariat.  
 


CHAPTER VIII 
Final Clauses 


 


ARTICLE 24 
Adoption of Protocols 


 
 
(1) The Contracting Parties shall cooperate in the formulation and adoption of Protocols to the Agreement, 
prescribing agreed measures procedures and standards for the implementation of this Agreement.  
 
(2) The Contracting Parties at a diplomatic conference, may adopt Protocols to this Agreement.  
 
(3) The Protocols of this Agreement shall be subject to acceptance and shall enter it force on the thirtieth day 
after the deposit with the Depositary of the Instrument, )f Acceptance of all the Contracting Parties.  
 


ARTICLE 25 
Amendment of the Agreement 


 
 
(1) Any Contracting Parties to this Agreement may propose amendments to the Agreement. Amendments shall 
be adopted by a diplomatic conference which shall be convened at the request of the majority of the Contracting 
Parties.  
 
(2) Amendments to this Agreement shall be adopted by a consensus of the Contracting Parties.  
 
(3) Acceptance of amendments shall be notified to the Depositary in writing and shall enter into force on the 
thirtieth day following the receipt by the Depositary of notification of the acceptance by all the Contracting 
Parties.  
 
(4) After the entry into force of an amendment to this Agreement any new Contracting Party to this Agreement 
shall become a Contracting Party to this Agreement as amended.  
 


ARTICLE 26 
Appendices and Amendments to Appendices 


 
 
(1) Appendices to this Agreement shall form an integral part of the Agreement;  
 
(2) Amendments to an Appendix; 


(a) Any Contracting Party may propose amendments to an appendix at a meeting of the Contracting 
Parties;  
 
(b) Such amendments shall be adopted by a consensus of the Contracting Parties;  







 
(c) The Depositary shall without delay communicate the amendment so adopted to all Contracting 
Parties. 


(3) The adoption and entry into force of a new Appendix to this Agreement shall be subject to the same 
procedure as for the adoption and entry into force of an amendment to an Appendix as provided for in paragraph 
(2) of this Article provided that, the new Appendix shall not enter into force until such time as the amendment to 
the Agreement enters into force.  
 


ARTICLE 27 
Rules of Procedure 


 
 
The Contracting Parties shall adopt rules of procedure for their meetings.  
 


ARTICLE 28 
Reports 


 
 
The Contracting Parties shall transmit to the Secretariat reports on the measures adopted in implementation of 
this Agreement in such form and at such intervals as the meetings of Contracting Parties may determine.  
 


ARTICLE 29 Relationships with other Agreements 


 
 
The provisions of this Agreement shall in no way affect the rights and obligations of any Contracting Party with 
regard to any existing treaty, convention r agreement.  
 


ARTICLE 30 
Settlement of Disputes 


 
 
Any dispute between the Contracting Parties arising out of the interpretation of implementation of this Agreement 
shall be settled amicably by consultation r negotiation.  
 


ARTICLE 31 
Ratification 


 
 
This Agreement shall be subject to ratification by the Contracting Parties. The Instruments of Ratification shall be 
deposited with the Secretary- General of the ASEAN Secretariat, who shall assume the functions of Depositary.  
 


ARTICLE 32 
Accession 


 
 
(1) After the entry into force of the Agreement, any Member State may accede to this Agreement subject to prior 
approval by the Contracting Parties to this Agreement.  
 
(2) Instrument of accession shall be deposited with the Depositary.  
 


ARTICLE 33 
Entry into Force 


 
 
(1) This Agreement shall enter into force on the thirtieth day after the deposit of the sixth Instrument of 
Ratification.  
 
(2) Thereafter, this Agreement shall enter into force with respect to any Contracting Party on the thirtieth day 







following the date of deposit of the instrument of accession by that Contracting Party.  
 


ARTICLE 34 
Responsibility of the Depositary 


 
 
The Depositary shall inform the Governments which have signed this Agreement. 


(a) of the deposit of instruments of ratification, acceptance or accession;  
 
(b) of the date on which the agreement will come into force. 


 
ARTICLE 35 


Deposit and Registration 


 
 
(1) The present Agreement shall be deposited with the Depositary who shall transmit certified true copies thereof 
to the Governments of all Contracting Parties which have signed the present Agreement or acceded to it.  
 
(2) As soon as the present Agreement enters into force, the text shall be transmitted by the Depositary to the 
Secretary-General of the United Nations for registration and publication, in accordance with Article 102 of the 
Charter of the United Nations.  
 
 
IN WITNESS WHEREOF the undersigned, being duly authorized by their respective Governments, have signed 


this Agreement.  
 
DONE at Kuala Lumpur on this 9th day of July in the year 1985 in a single copy in the English language.  


 







 


 

















































PROTOCOL FOR THE PROTECTION OF THE SOUTH-EAST PACIFIC 
AGAINST RADIOACTIVE POLLUTION 


 
Adopted at Paipa (Colombia) on 21 September 1989 


 
 
The High Contracting Parties, 
 
Aware of the need to protect and preserve the maritime area of the South-East 
Pacific against radioactive pollution, 
 
Recognizing the need to adopt measures for prohibiting all dumping and/or burial 
of radioactive wastes or other radioactive substances in the sea and/or on the 
sea-bed and subsoil thereof, 
 
Bearing in mind the 1981 Convention for the Protection of the Marine 
Environment and Coastal Areas of the South-East Pacific, 
 
Have concluded the following Protocol: 
 
 


Article I 
Geographical area 


 
The area to which this Protocol applies shall be the maritime area of the South-
East Pacific within the 200-mile maritime zone over which the High Contracting 
Parties exercise sovereignty and jurisdiction. 
 
This Protocol shall also apply to the entire continental shelf when the High 
Contracting Parties extend it beyond their 200 miles.  
 


Article II 
General obligations 


 
The High Contracting Parties agree to prohibit all dumping of radioactive wastes 
and other radioactive substances in the sea and/or on the sea-bed within the 
area to which this Protocol applies. 
 
The High Contracting Parties also agree to prohibit all burial of radioactive 
wastes and other radioactive substances in the marine subsoil within the area to 
which this Protocol applies. 
 
For these purposes, "dumping" means any deliberate disposal at sea of 
radioactive wastes and other radioactive substances from vessels, aircraft, 
platforms or other man-made structures at sea; and any deliberate sinking at sea 







of vessels, aircraft, platforms or other man-made structures containing or 
transporting such wastes or other substances. 
 
 


Article III 
Measures for avoiding pollution 


 
The High Contracting Parties shall take the measures necessary for ensuring 
that activities under their jurisdiction or control are carried out in such a way as 
not to cause pollution damage to the other Contracting Parties, to their 
environment or to the zones situated beyond those in which the Contracting 
Parties exercise their sovereignty and jurisdiction.  The High Contracting Parties 
also undertake not to carry out the activities referred to in the preceding article in 
the zones beyond those in which the Parties exercise their sovereignty and 
jurisdiction. 
 
 


Article IV 
Enumeration of radioactive wastes or other radioactive substances 


 
The prohibition established by articles II and III shall cover the dumping and 
burial of all radioactive wastes or other radioactive substances considered as 
such in line with the recommendations of the competent international 
organization which is at present the International Atomic Energy Agency. 
 
      Where doubts exist as to whether a given waste or substance is radioactive 
or not, such waste or substance shall be included in the prohibition under articles 
II and III pending confirmation by the Executive Secretariat, due account being 
taken of the recommendations of the International Atomic Energy Agency as to 
whether such waste or substance is harmless. 
 
 


Article V 
Scientific and technological co-operation 


 
The High Contracting Parties undertake to co-operate directly, through the 
Executive Secretariat or the competent international organizations, in science 
and technology and shall exchange data and information pertaining to 
compliance with the objectives of this Protocol. 
 
 


Article VI 
Exchange of information 


 
The High Contracting Parties undertake to exchange among themselves and to 
transmit, through the Executive Secretariat, information on: 







 
(a) Programmes or measures of scientific, technical or other assistance between 
the Parties, which may include: training of scientific and technical personnel; 
providing equipment and services; and advice for evaluating and monitoring 
programmes; 
 
(b) Programmes of research into new methods and techniques for dealing with 
the treatment of radioactive wastes and other radioactive substances; 
 
(c) The results of the monitoring programmes; and 
 
(d) The measures adopted, results obtained and difficulties encountered in 
implementing this Protocol. 
 
 


Article VII 
Monitoring programmes 


 
The High Contracting Parties, directly or in collaboration with the Executive 
Secretariat or with the competent international organizations, shall establish 
individual or joint programmes for monitoring the geographical area covered by 
this Protocol. 
 
For this purpose, the High Contracting Parties shall appoint the authorities in 
charge of monitoring their respective maritime zones of sovereignty and 
jurisdiction and shall participate, to the extent possible, in international 
agreements to these ends, in zones outside the limits of their sovereignty and 
jurisdiction. 
 
 


Article VIII 
Co-operation in emergencies 


 
The High Contracting Parties shall promote emergency programmes, individually 
or collectively, in order to prevent any incident that may result from the dumping 
of radioactive wastes and other radioactive substances. 
 
To this end, they shall maintain the necessary resources, including experts and 
equipment, for effective implementation of such programmes. 
 
 
 
 
 
 
 







Article IX 
Training programmes 


 
In formulating and executing training programmes, the High Contracting Parties 
shall endeavour to maintain optimum efficiency in carrying out regional co-
operation activities referred to in this Protocol. 
 
 


Article X 
Action in cases of force majeure 


 
If, by reason of force majeure, in order to safeguard human life on board vessels, 
aircraft, platforms or other man-made structures at sea, radioactive wastes or 
other radioactive substances are dumped in the area to which this Protocol 
applies, the High Contracting Parties shall co-operate to the fullest possible 
extent in order to counter without delay the danger of pollution to the 
environment. 
 
To this end, the High Contracting Parties undertake to co-ordinate the use of 
their communication media in order to ensure timely reception, transmission and 
dissemination of all information on such emergency measures. 
 
The information obtained shall be communicated immediately to any Contracting 
Parties that may be affected by the danger of pollution. 
 
 


Article XI 
Enactment of laws and regulations 


 
The High Contracting Parties shall enact national laws and regulations to prohibit 
the dumping and burial of radioactive wastes and other radioactive substances. 
 
 


Article XII 
Penalties 


 
Each High Contracting Party undertakes to ensure compliance with the 
provisions of this Protocol and to take appropriate steps to prevent and penalize 
any activity in contravention thereof. 
 
 


Article XIII 
Executive Secretariat 


 
For the purposes of administering and implementing this Protocol, the High 
Contracting Parties agree to appoint the Permanent Commission for the South 







Pacific (CPPS) to serve as Executive Secretariat of the Protocol.  At their first 
meeting, the High Contracting Parties shall establish the procedure and financing 
for the performance of this function on behalf of the above-mentioned 
international body. 
 
 


Article XIV 
Meetings of the High Contracting Parties 


 
The High Contracting Parties shall hold regular meetings every two years and 
special meetings at any time at the request of two or more Parties. 
 
At their regular meetings the High Contracting Parties shall address, inter alia, 
the following matters with a view to adopting appropriate resolutions and 
recommendations: 
 
(a) The extent of compliance with this Protocol and the effectiveness of the 
measures adopted, as well as the need to develop other types of activity for 
carrying out the objectives of this Protocol; 
 
(b) The need to amend or revise this Protocol and the advisability of extending or 
amending the resolutions and recommendations adopted under the Protocol; 
 
(c) The adoption of monitoring, training and emergency programmes; and 
 
(d) The development of any other function that may further the aims of this 
Protocol. 
 
 


Article XV 
Entry into force 


 
This Protocol shall enter into force 60 days after the date of deposit of the third 
instrument of ratification with the General Secretariat of the Permanent 
Commission of the South Pacific. 
 
 


Article XVI 
Denunciation 


 
This Protocol may be denounced by any High Contracting Party two years after 
its entry into force for such Contracting Party.  
 
This denunciation shall be effected by written notification to the Executive 
Secretariat which shall immediately communicate it to the High Contracting 
Parties.   







 
 The denunciation shall take effect 180 days after the above- mentioned 
notification. 
 
 


Article XVII 
Amendments 


 
This Protocol may be amended only by unanimous decision of the High 
Contracting Parties. Amendments shall be subject to ratification and shall enter 
into force on the date of deposit of the third instrument of ratification with the 
Executive Secretariat. 
 
 


Article XVIII 
Accession 


 
This Protocol shall be open to accession by any coastal State of the South-East 
Pacific by unanimous invitation of the High Contracting Parties. 
 
Accession shall be effected by deposit of the relevant instruments with the 
Executive Secretariat which shall communicate it to the High Contracting Parties.  
 
This Protocol shall enter into force for an acceding State 60 days after the 
deposit of the relevant instrument. 
 
 


Article XIX 
Reservations 


 
No reservations to this Protocol shall be admissible. 
 
 
DONE in seven identical copies, one of which shall be deposited with the 
General Secretariat of the Permanent Commission of the South Pacific, all being 
equally authentic for the purposes of implementation and interpretation. 
 
IN WITNESS WHEREOF the Plenipotentiaries, duly authorized for the purpose 
by their respective Governments, have signed this Protocol at Paipa, Colombia, 
on 21 September 1989. 
 


***** 
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Convention on the Conservation of Migratory Species 


of Wild Animals 
 


 
THE CONTRACTING PARTIES, 
 


RECOGNIZING that wild animals in their innumerable 
forms are an irreplaceable part of the earth’s natural system 
which must be conserved for the good of mankind; 


 
AWARE that each generation of man holds the 


resources of the earth for future generations and has an 
obligation to ensure that this legacy is conserved and, where 
utilized, is used wisely; 


 
CONSCIOUS of the ever-growing value of wild animals 


from environmental, ecological, genetic, scientific, aesthetic, 
recreational, cultural, educational, social and economic 
points of view; 


 
CONCERNED particularly with those species of wild 


animals that migrate across or outside national jurisdictional 
boundaries; 


 
RECOGNIZING that the States are and must be the 


protectors of the migratory species of wild animals that live 
within or pass through their national jurisdictional boundaries; 


 
CONVINCED that conservation and effective 


management of migratory species of wild animals require the 
concerted action of all States within the national jurisdictional 
boundaries of which such species spend any part of their life 
cycle; 


 
RECALLING Recommendation 32 of the Action Plan 


adopted by the United Nations Conference on the Human 
Environment (Stockholm,1972) and noted with satisfaction at 
the Twenty-seventh Session of the General Assembly of the 
United Nations, 


 
HAVE AGREED as follows: 


 
Article I 


Interpretation 
 
1. For the purpose of this Convention: 
 


a) "Migratory species" means the entire population or 
any geographically separate part of the population of 
any species or lower taxon of wild animals, a signifi-
cant proportion of whose members cyclically and 
predictably cross one or more national jurisdictional 
boundaries; 


 
b) "Conservation status of a migratory species" means 


the sum of the influences acting on the migratory 
species that may affect its long-term distribution and 
abundance; 


 
c) "Conservation status" will be taken as "favourable" 


when: 


 
(1) population dynamics data indicate that the 


migratory species is maintaining itself on a long-
term basis as a viable component of its ecosys-
tems; 


 
(2) the range of the migratory species is neither 


currently being reduced, nor is likely to be 
reduced, on a long-term basis; 


 
(3) there is, and will be in the foreseeable future, 


sufficient habitat to maintain the population of the 
migratory species on a long-term basis; and  


 
(4) the distribution and abundance of the migratory 


species approach historic coverage and levels to 
the extent that potentially suitable ecosystems 
exist and to the extent consistent with wise 
wildlife management; 


 
d) "Conservation status" will be taken as "unfavourable" 


if any of the conditions set out in sub-paragraph (c) 
of this paragraph is not met; 


 
e) "Endangered" in relation to a particular migratory 


species means that the migratory species is in 
danger of extinction throughout all or a significant 
portion of its range; 


 
f) "Range" means all the areas of land or water that a 


migratory species inhabits, stays in temporarily, 
crosses or overflies at any time on its normal 
migration route; 


 
g) "Habitat" means any area in the range of a migratory 


species which contains suitable living conditions for 
that species; 


 
h) "Range State" in relation to a particular migratory 


species means any State (and where appropriate 
any other Party referred to under sub-paragraph (k) 
of this paragraph) that exercises jurisdiction over any 
part of the range of that migratory species, or a 
State, flag vessels of which are engaged outside 
national jurisdictional limits in taking that migratory 
species; 


 
i) "Taking" means taking, hunting, fishing, capturing, 


harassing, deliberate killing, or attempting to engage 
in any such conduct; 


 
j) "AGREEMENT" means an international agreement 


relating to the conservation of one or more migratory 
species as provided for in Articles IV and V of this 
Convention; and 


 
k) "Party" means a State or any regional economic 


integration organization constituted by sovereign 
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States which has competence in respect of the ne-
gotiation, conclusion and application of international 
agreements in matters covered by this Convention 
for which this Convention is in force. 


 
2. In matters within their competence, the regional 


economic integration organizations which are Parties to 
this Convention shall in their own name exercise the 
rights and fulfil the responsibilities which this Convention 
attributes to their member States. In such cases the 
member States of these organizations shall not be 
entitled to exercise such rights individually. 


 
3. Where this Convention provides for a decision to be 


taken by either a two-thirds majority or a unanimous 
decision of "the Parties present and voting" this shall 
mean "the Parties present and casting an affirmative or 
negative vote". Those abstaining from voting shall not be 
counted amongst "the Parties present and voting" in 
determining the majority. 


 
Article II 


Fundamental Principles 
 
1. The Parties acknowledge the importance of migratory 


species being conserved and of Range States agreeing 
to take action to this end whenever possible and 
appropriate, paying special attention to migratory species 
the conservation status of which is unfavourable, and 
taking individually or in co-operation appropriate and 
necessary steps to conserve such species and their 
habitat. 


 
2. The Parties acknowledge the need to take action to 


avoid any migratory species becoming endangered. 
 
3. In particular, the Parties: 
 


a) should promote, co-operate in and support research 
relating to migratory species; 


 
b) shall endeavour to provide immediate protection for 


migratory species included in Appendix I; and 
 
c) shall endeavour to conclude AGREEMENTS 


covering the conservation and management of 
migratory species included in Appendix II. 


 
Article III 


Endangered Migratory Species: Appendix I 
 
1. Appendix I shall list migratory species which are 


endangered. 
 
2. A migratory species may be listed in Appendix I provided 


that reliable evidence, including the best scientific 
evidence available, indicates that the species is 
endangered. 


 
3. A migratory species may be removed from Appendix I 


when the Conference of the Parties determines that: 
 


a) reliable evidence, including the best scientific 
evidence available, indicates that the species is no 
longer endangered, and 


 
b) the species is not likely to become endangered again 


because of loss of protection due to its removal from 
Appendix I. 


 
4. Parties that are Range States of a migratory species 


listed in Appendix I shall endeavour: 
 


a) to conserve and, where feasible and appropriate, 
restore those habitats of the species which are of 
importance in removing the species from danger of 
extinction; 


 
b) to prevent, remove, compensate for or minimize, as 


appropriate, the adverse effects of activities or 
obstacles that seriously impede or prevent the 
migration of the species; and  


 
c) to the extent feasible and appropriate, to prevent, 


reduce or control factors that are endangering or are 
likely to further endanger the species, including 
strictly controlling the introduction of, or controlling or 
eliminating, already introduced exotic species. 


 
5. Parties that are Range States of a migratory species 


listed in Appendix I shall prohibit the taking of animals 
belonging to such species. Exceptions may be made to 
this prohibition only if: 


 
a) the taking is for scientific purposes; 
 
b) the taking is for the purpose of enhancing the 


propagation or survival of the affected species; 
 
c) the taking is to accommodate the needs of traditional 


subsistence users of such species; or 
 
d) extraordinary circumstances so require;  


 
provided that such exceptions are precise as to content 
and limited in space and time. Such taking should not 
operate to the disadvantage of the species. 


 
6. The Conference of the Parties may recommend to the 


Parties that are Range States of a migratory species 
listed in Appendix I that they take further measures 
considered appropriate to benefit the species. 


 
7. The Parties shall as soon as possible inform the 


Secretariat of any exceptions made pursuant to 
paragraph 5 of this Article. 


 
Article IV 


Migratory Species to Be the Subject of AGREEMENTS: 
Appendix II 


 
1. Appendix II shall list migratory species which have an 


unfavourable conservation status and which require 
international agreements for their conservation and man-
agement, as well as those which have a conservation 
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status which would significantly benefit from the inter-
national co-operation that could be achieved by an 
international agreement. 


 
2. If the circumstances so warrant, a migratory species may 


be listed both in Appendix I and Appendix II. 
 
3. Parties that are Range States of migratory species listed 


in Appendix II shall endeavour to conclude AGREE-
MENTS where these would benefit the species and 
should give priority to those species in an unfavourable 
conservation status. 


 
4. Parties are encouraged to take action with a view to 


concluding agreements for any population or any geo-
graphically separate part of the population of any species 
or lower taxon of wild animals, members of which peri-
odically cross one or more national jurisdictional bound-
aries. 


 
5. The Secretariat shall be provided with a copy of each 


AGREEMENT concluded pursuant to the provisions of 
this Article. 


 
Article V 


Guidelines for AGREEMENTS 
 
1. The object of each AGREEMENT shall be to restore the 


migratory species concerned to a favourable conserva-
tion status or to maintain it in such a status. Each 
AGREEMENT should deal with those aspects of the 
conservation and management of the migratory species 
concerned which serve to achieve that object. 


 
2. Each AGREEMENT should cover the whole of the range 


of the migratory species concerned and should be open 
to accession by all Range States of that species, whether 
or not they are Parties to this Convention. 


 
3. An AGREEMENT should, wherever possible, deal with 


more than one migratory species.  
 
4. Each AGREEMENT should: 
 


a) identify the migratory species covered; 
 
b) describe the range and migration route of the migra-


tory species; 
 
c) provide for each Party to designate its national 


authority concerned with the implementation of the 
AGREEMENT;  


 
d) establish, if necessary, appropriate machinery to 


assist in carrying out the aims of the AGREEMENT, 
to monitor its effectiveness, and to prepare reports 
for the Conference of the Parties; 


 
e) provide for procedures for the settlement of disputes 


between Parties to the AGREEMENT; and 
 
f) at a minimum, prohibit, in relation to a migratory 


species of the Order Cetacea, any taking that is not 


permitted for that migratory species under any other 
multilateral agreement and provide for accession to 
the AGREEMENT by States that are not Range 
States of that migratory species. 


 
5. Where appropriate and feasible, each AGREEMENT 


should provide for, but not be limited to: 
 


a) periodic review of the conservation status of the 
migratory species concerned and the identification of 
the factors which may be harmful to that status; 


 
b) co-ordinated conservation and management plans; 
 
c) research into the ecology and population dynamics 


of the migratory species concerned, with special 
regard to migration; 


 
d) the exchange of information on the migratory species 


concerned, special regard being paid to the 
exchange of the results of research and of relevant 
statistics; 


 
e) conservation and, where required and feasible, res-


toration of the habitats of importance in maintaining a 
favourable conservation status, and protection of 
such habitats from disturbances, including strict con-
trol of the introduction of, or control of already intro-
duced, exotic species detrimental to the migratory 
species; 


 
f) maintenance of a network of suitable habitats appro-


priately disposed in relation to the migration routes; 
 
g) where it appears desirable, the provision of new 


habitats favourable to the migratory species or re-
introduction of the migratory species into favourable 
habitats; 


 
h) elimination of, to the maximum extent possible, or 


compensation for activities and obstacles which 
hinder or impede migration; 


 
i) prevention, reduction or control of the release into 


the habitat of the migratory species of substances 
harmful to that migratory species; 


 
j) measures based on sound ecological principles to 


control and manage the taking of the migratory 
species; 


 
k) procedures for co-ordinating action to suppress 


illegal taking; 
 
l) exchange of information on substantial threats to the 


migratory species; 
 
m) emergency procedures whereby conservation action 


would be considerably and rapidly strengthened 
when the conservation status of the migratory 
species is seriously affected; and 
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n) making the general public aware of the contents and 


aims of the AGREEMENT. 
 


Article VI 
Range States 


 
1. A list of the Range States of migratory species listed in 


Appendices I and II shall be kept up to date by the 
Secretariat using information it has received from the 
Parties. 


 
2. The Parties shall keep the Secretariat informed in regard 


to which of the migratory species listed in Appendices I 
and II they consider themselves to be Range States, 
including provision of information on their flag vessels 
engaged outside national jurisdictional limits in taking the 
migratory species concerned and, where possible, future 
plans in respect of such taking. 


 
3. The Parties which are Range States for migratory spe-


cies listed in Appendix I or Appendix II should inform the 
Conference of the Parties through the Secretariat, at 
least six months prior to each ordinary meeting of the 
Conference, on measures that they are taking to imple-
ment the provisions of this Convention for these species. 


 
Article VII 


The Conference of the Parties 
 
1. The Conference of the Parties shall be the decision-


making organ of this Convention. 
 
2. The Secretariat shall call a meeting of the Conference of 


the Parties not later than two years after the entry into 
force of this Convention. 


 
3. Thereafter the Secretariat shall convene ordinary meet-


ings of the Conference of the Parties at intervals of not 
more than three years, unless the Conference decides 
otherwise, and extraordinary meetings at any time on the 
written request of at least one-third of the Parties. 


 
4. The Conference of the Parties shall establish and keep 


under review the financial regulations of this Convention. 
The Conference of the Parties shall, at each of its ordin-
ary  meetings, adopt the budget for the next financial 
period. Each Party shall contribute to this budget ac-
cording to a scale to be agreed upon by the Conference. 
Financial regulations, including the provisions on the 
budget and the scale of contributions as well as their 
modifications, shall be adopted by unanimous vote of the 
Parties present and voting. 


 
5. At each of its meetings the Conference of the Parties 


shall review the implementation of this Convention and 
may in particular: 


 
a) review and assess the conservation status of 


migratory species; 
 
b) review the progress made towards the conservation 


of migratory species, especially those listed in 
Appendices I and II; 


 
c) make such provision and provide such guidance as 


may be necessary to enable the Scientific Council 
and the Secretariat to carry out their duties; 


 
d) receive and consider any reports presented by the 


Scientific Council, the Secretariat, any Party or any 
standing body established pursuant to an AGREE-
MENT; 


 
e) make recommendations to the Parties for improving 


the conservation status of migratory species and 
review the progress being made under 
AGREEMENTS; 


 
f) in those cases where an AGREEMENT has not been 


concluded, make recommendations for the conven-
ing of meetings of the Parties that are Range States 
of a migratory species or group of migratory species 
to discuss measures to improve the conservation 
status of the species; 


 
g) make recommendations to the Parties for improving 


the effectiveness of this Convention; and 
 
h) decide on any additional measure that should be 


taken to implement the objectives of this Convention. 
 


6. Each meeting of the Conference of the Parties should 
determine the time and venue of the next meeting. 


 
7. Any meeting of the Conference of the Parties shall de-


termine and adopt rules of procedure for that meeting. 
Decisions at a meeting of the Conference of the Parties 
shall require a two-thirds majority of the Parties present 
and voting, except where otherwise provided for by this 
Convention. 


 
8. The United Nations, its Specialized Agencies, the Inter-


national Atomic Energy Agency, as well as any State not 
a party to this Convention and, for each AGREEMENT, 
the body designated by the parties to that AGREEMENT, 
may be represented by observers at meetings of the 
Conference of the Parties. 


 
9. Any agency or body technically qualified in protection, 


conservation and management of migratory species, in 
the following categories, which has informed the Secre-
tariat of its desire to be represented at meetings of the 
Conference of the Parties by observers, shall be admit-
ted unless at least one-third of the Parties present object: 


 
a) international agencies or bodies, either governmental 


or non-governmental, and national governmental 
agencies and bodies; and 


 
b) national non-governmental agencies or bodies which 


have been approved for this purpose by the State in 
which they are located.  


 
Once admitted, these observers shall have the right to 
participate but not to vote. 
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Article VIII 


The Scientific Council 
 
1. At its first meeting, the Conference of the Parties shall 


establish a Scientific Council to provide advice on scien-
tific matters. 


 
2. Any Party may appoint a qualified expert as a member of 


the Scientific Council. In addition, the Scientific Council 
shall include as members qualified experts selected and 
appointed by the Conference of the Parties; the number 
of these experts, the criteria for their selection and the 
terms of their appointments shall be as determined by 
the Conference of the Parties. 


 
3. The Scientific Council shall meet at the request of the 


Secretariat as required by the Conference of the Parties. 
 
4. Subject to the approval of the Conference of the Parties, 


the Scientific Council shall establish its own rules of 
procedure. 


 
5. The Conference of the Parties shall determine the 


functions of the Scientific Council, which may include: 
 


a) providing scientific advice to the Conference of the  
Parties, to the Secretariat, and, if approved by the 
Conference of the Parties, to any body set up under 
this Convention or an AGREEMENT or to any Party; 


 
b) recommending research and the co-ordination of re-


search on migratory species, evaluating the results 
of such research in order to ascertain the 
conservation status of migratory species and 
reporting to the Conference of the Parties on such 
status and measures for its improvement; 


 
c) making recommendations to the Conference of the 


Parties as to the migratory species to be included in 
Appendices I or II, together with an indication of the 
range of such migratory species; 


 
d) making recommendations to the Conference of the 


Parties as to specific conservation and management 
measures to be included in AGREEMENTS on mi-
gratory species; and 


 
e) recommending to the Conference of the Parties solu-


tions to problems relating to the scientific aspects of 
the implementation of this Convention, in particular 
with regard to the habitats of migratory species. 


 
Article IX 


The Secretariat 
 
1. For the purposes of this Convention a Secretariat shall 


be established. 
 
2. Upon entry into force of this Convention, the Secretariat 


is provided by the Executive Director of the United Na-
tions Environment Programme. To the extent and in the 
manner he considers appropriate, he may be assisted by 
suitable intergovernmental or non-governmental, inter-


national or national agencies and bodies technically 
qualified in protection, conservation and management of 
wild animals. 


 
3. If the United Nations Environment Programme is no 


longer able to provide the Secretariat, the Conference of 
the Parties shall make alternative arrangements for the 
Secretariat. 


 
4. The functions of the Secretariat shall be: 
 


a) to arrange for and service meetings: 
 


i) of the Conference of the Parties, and 
ii) of the Scientific Council; 


 
b) to maintain liaison with and promote liaison between 


the Parties, the standing bodies set up under 
AGREEMENTS and other international organizations 
concerned with migratory species; 


 
c) to obtain from any appropriate source reports and 


other information which will further the objectives and 
implementation of this Convention and to arrange for 
the appropriate dissemination of such information; 


 
d) to invite the attention of the Conference of the 


Parties to any matter pertaining to the objectives of 
this Convention; 


 
e) to prepare for the Conference of the Parties reports 


on the work of the Secretariat and on the implemen-
tation of this Convention; 


 
f) to maintain and publish a list of Range States of all 


migratory species included in Appendices I and II; 
 
g) to promote, under the direction of the Conference of 


the Parties, the conclusion of AGREEMENTS; 
 
h) to maintain and make available to the Parties a list of 


AGREEMENTS and, if so required by the Confer-
ence of the Parties, to provide any information on 
such AGREEMENTS; 


 
i) to maintain and publish a list of the 


recommendations made by the Conference of the 
Parties pursuant to subparagraphs (e), (f) and (g) of 
paragraph 5 of Article VII or of decisions made 
pursuant to sub-paragraph (h) of that paragraph; 


 
j) to provide for the general public information con-


cerning this Convention and its objectives; and 
 
k) to perform any other function entrusted to it under 


this Convention or by the Conference of the Parties. 
 


Article X 
Amendment of the Convention 


 
1. This Convention may be amended at any ordinary or 


extraordinary meeting of the Conference of the Parties. 
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2. Proposals for amendment may be made by any Party. 
 
3. The text of any proposed amendment and the reasons 


for it shall be communicated to the Secretariat at least 
one hundred and fifty days before the meeting at which it 
is to be considered and shall promptly be communicated 
by the Secretariat to all Parties. Any comments on the 
text by the Parties shall be communicated to the 
Secretariat not less than sixty days before the meeting 
begins. The Secretariat shall, immediately after the last 
day for submission of comments, communicate to the 
Parties all comments submitted by that day. 


 
4. Amendments shall be adopted by a two-thirds majority of 


Parties present and voting. 
 
5. An amendment adopted shall enter into force for all 


Parties which have accepted it on the first day of the third 
month following the date on which two-thirds of the 
Parties have deposited an instrument of acceptance with 
the Depositary. For each Party which deposits an 
instrument of acceptance after the date on which two-
thirds of the Parties have deposited an instrument of 
acceptance, the amendment shall enter into force for that 
Party on the first day of the third month following the 
deposit of its instrument of acceptance. 


 
Article XI 


Amendment of the Appendices 
 
1. Appendices I and II may be amended at any ordinary or 


extraordinary meeting of the Conference of the Parties. 
 
2. Proposals for amendment may be made by any Party. 
 
3. The text of any proposed amendment and the reasons 


for it, based on the best scientific evidence available, 
shall be communicated to the Secretariat at least one 
hundred and fifty days before the meeting and shall 
promptly be communicated by the Secretariat to all Par-
ties. Any comments on the text by the Parties shall be 
communicated to the Secretariat not less than sixty days 
before the meeting begins. The Secretariat shall, imme-
diately after the last day for submission of comments, 
communicate to the Parties all comments submitted by 
that day. 


 
4. Amendments shall be adopted by a two-thirds majority of 


Parties present and voting. 
 
5. An amendment to the Appendices shall enter into force 


for all Parties ninety days after the meeting of the 
Conference of the Parties at which it was adopted, 
except for those Parties which make a reservation in 
accordance with paragraph 6 of this Article. 


 
6. During the period of ninety days provided for in para-


graph 5 of this Article, any Party may by notification in 
writing to the Depositary make a reservation with respect 
to the amendment. A reservation to an amendment may 
be withdrawn by written notification to the Depositary and 
thereupon the amendment shall enter into force for that 
Party ninety days after the reservation is withdrawn. 


 
Article XII 


Effect on International Conventions 
and Other Legislation 


 
1. Nothing in this Convention shall prejudice the codification 


and development of the law of the sea by the United 
Nations Conference on the Law of the Sea convened 
pursuant to Resolution 2750 C (XXV) of the General 
Assembly of the United Nations nor the present or future 
claims and legal views of any State concerning the law of 
the sea and the nature and extent of coastal and flag 
State jurisdiction. 


 
2. The provisions of this Convention shall in no way affect 


the rights or obligations of any Party deriving from any 
existing treaty, convention or agreement. 


 
3. The provisions of this Convention shall in no way affect 


the right of Parties to adopt stricter domestic measures 
concerning the conservation of migratory species listed 
in Appendices I and II or to adopt domestic measures 
concerning the conservation of species not listed in 
Appendices I and II. 


 
Article XIII 


Settlement of Disputes 
 
1. Any dispute which may arise between two or more 


Parties with respect to the interpretation or application of 
the provisions of this Convention shall be subject to 
negotiation between the Parties involved in the dispute. 


 
2. If the dispute cannot be resolved in accordance with 


paragraph 1 of this Article, the Parties may, by mutual 
consent, submit the dispute to arbitration, in particular 
that of the Permanent Court of Arbitration at The Hague, 
and the Parties submitting the dispute shall be bound by 
the arbitral decision. 


 
Article XIV 


Reservations 
 
1. The provisions of this Convention shall not be subject to 


general reservations. Specific reservations may be 
entered in accordance with the provisions of this Article 
and Article XI. 


 
2. Any State or any regional economic integration organiza-


tion may, on depositing its instrument of ratification, ac-
ceptance, approval or accession, enter a specific reser-
vation with regard to the presence on either Appendix I 
or Appendix II or both, of any migratory species and shall 
then not be regarded as a Party in regard to the subject 
of that reservation until ninety days after the Depositary 
has transmitted to the Parties notification that such 
reservation has been withdrawn. 
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Article XV 
Signature 


 
This Convention shall be open for signature at Bonn for all 
States and any regional economic integration organization 
until the twenty-second day of June 1980. 
 


Article XVI 
Ratification, Acceptance, Approval 


 
This Convention shall be subject to ratification, acceptance 
or approval. Instruments of ratification, acceptance or ap-
proval shall be deposited with the Government of the Federal 
Republic of Germany, which shall be the Depositary. 
 


Article XVII 
Accession 


 
After the twenty-second day of June 1980 this Convention 
shall be open for accession by all non-signatory States and 
any regional economic integration organization. Instruments 
of accession shall be deposited with the Depositary. 
 


Article XVIII 
Entry into Force 


 
1. This Convention shall enter into force on the first day of 


the third month following the date of deposit of the 
fifteenth instrument of ratification, acceptance, approval 
or accession with the Depositary. 


 
2. For each State or each regional economic integration 


organization which ratifies, accepts or approves this 
Convention or accedes thereto after the deposit of the 
fifteenth instrument of ratification, acceptance, approval 
or accession, this Convention shall enter into force on 
the first day of the third month following the deposit by 
such State or such organization of its instrument of 
ratification, acceptance, approval or accession. 


 
Article XIX 


Denunciation 
 
Any Party may denounce this Convention by written notifica-
tion to the Depositary at any time. The denunciation shall 
take effect twelve months after the Depositary has received 
the notification. 
 


Article XX 
Depositary 


 
1. The original of this Convention, in the English, French, 


German, Russian and Spanish languages, each version 
being equally authentic, shall be deposited with the 
Depositary. The Depositary shall transmit certified copies 
of each of these versions to all States and all regional 
economic integration organizations that have signed the 
Convention or deposited instruments of accession to it. 


 
2. The Depositary shall, after consultation with the 


Governments concerned, prepare official versions of the 
text of this Convention in the Arabic and Chinese 
languages.  


 
3. The Depositary shall inform all signatory and acceding 


States and all signatory and acceding regional economic 
integration organizations and the Secretariat of signa-
tures, deposit of instruments of ratification, acceptance, 
approval or accession, entry into force of this Conven-
tion, amendments thereto, specific reservations and noti-
fications of denunciation. 


 
4. As soon as this Convention enters into force, a certified 


copy thereof shall be transmitted by the Depositary to the 
Secretariat of the United Nations for registration and 
publication in accordance with Article 102 of the Charter 
of the United Nations. 


 
IN WITNESS WHEREOF the undersigned, being duly 
authorized to that effect, have signed this Convention. 
 
DONE at Bonn on 23 June 1979 
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About the Convention on Wetlands


The Convention on Wetlands (Ramsar, Iran, 1971) is an 
intergovernmental treaty whose mission is “the conservation 
and wise use of all wetlands through local, regional and national 
actions and international cooperation, as a contribution towards 
achieving sustainable development throughout the world”. As 
of December 2006, 153 nations have joined the Convention as 
Contracting Parties, and more than 1600 wetlands around the 
world, covering over 145 million hectares, have been designated 
for inclusion in the Ramsar List of Wetlands of International 
Importance.


What are wetlands?


As defined by the Convention, wetlands include a wide variety of 
habitats such as marshes, peatlands, floodplains, rivers and lakes, 
and coastal areas such as saltmarshes, mangroves, and seagrass 
beds, but also coral reefs and other marine areas no deeper than 
six metres at low tide, as well as human-made wetlands such as 
waste-water treatment ponds and reservoirs. 
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concerning the delimitation of its frontiers or boundaries.


2 February – World Wetlands Day


Join the worldwide Ramsar community in commemorating the anniversary of the 
Convention. 
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Foreword to the 4th English edition
When the Ramsar Manual was first compiled by T. J. Davis and published in 1994, it was welcomed 
as an essential vade mecum through the sometimes bewildering world of Ramsar resolutions, 
guidelines, and terminology. It grew out of date quickly, however, especially because the work 
completed by the Conference of the Contracting Parties at its 6th meeting (COP6), held in Brisbane 
in 1996, added a large number of new ideas and directions to the Convention’s evolution.


Accordingly, a second edition was published in 1997, incorporating all of the institutional changes 
of the preceding three years and including as annexes all of the major documents associated with 
the Convention.


Following COP7 in San José in 1999, however, it was felt that the volume of Ramsar documentary 
material had grown too large to be included as appendices to the Manual, and the first edition of 
the 9-volume “Ramsar Toolkit” (The Ramsar Handbooks for the Wise Use of Wetlands) was published 
separately in January 2000 in order to make available all of the major guidance adopted by the 
COP. The Ramsar Manual was discontinued at that time.


The Handbooks have proved to be invaluable, and a third edition, including the guidance 
documents emerging from COP8 in 2002 and COP9 in 2005, is now becoming available on the 
Ramsar Web site and soon on CD-ROM as well. The Manual was missed, however, and many 
people have argued that there was still a need for a brief, printed introduction to the Convention 
and its processes. 


Thus a third edition was prepared in 2004, one which took account of all that had changed 
since 1997, and now further revisions in this fourth edition will bring the story up-to-date as of 
December 2006. For Ramsar documents and resources mentioned in the text without references, 
those links can be found in Appendix 3. References are also supplied to the material that is 
presented in the 17 volumes of the Ramsar Handbooks for the wise use of wetlands (3rd ed., 2006).


Note: Parts of the following text have been cross-referenced to other sections of the text by use of 
the symbol § to indicate section numbers.


December 2006
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1. The Ramsar Convention
1.1 What is the Ramsar Convention on Wetlands?


 The Convention on Wetlands is an intergovernmental treaty adopted on 
2 February 1971 in the Iranian city of Ramsar, on the southern shore of 
the Caspian Sea. Thus, though nowadays the name of the Convention is 
usually written “Convention on Wetlands (Ramsar, Iran, 1971)”, it has come 
to be known popularly as the “Ramsar Convention”. Ramsar is the first 
of the modern global intergovernmental treaties on the conservation and 
sustainable use of natural resources, but, compared with more recent ones, 
its provisions are relatively straightforward and general. Over the years, the 
Conference of the Contracting Parties has further developed and interpreted 
the basic tenets of the treaty text and succeeded in keeping the work of the 
Convention abreast of changing world perceptions, priorities, and trends in 
environmental thinking.


 The official name of the treaty, The Convention on Wetlands of International 
Importance especially as Waterfowl Habitat, reflects the original emphasis 
upon the conservation and wise use of wetlands primarily as habitat for 
waterbirds. Over the years, however, the Convention has broadened its 
scope of implementation to cover all aspects of wetland conservation 
and wise use, recognizing wetlands as ecosystems that are extremely 
important for biodiversity conservation and for the well-being of human 
communities, thus fulfilling the full scope of the Convention text. For this 
reason, the increasingly common use of the short form of the treaty’s title, 
the “Convention on Wetlands”, is entirely appropriate. (Changing the name 
of the treaty requires amending the treaty itself, a cumbersome process that 
for the time being the Contracting Parties are not considering.)


 The Convention entered into force in 1975 and now (as of December 2006) 
has 153 Contracting Parties, or member States, in all parts of the world. 
Though the central Ramsar message is the need for the sustainable use of 
all wetlands, the “flagship” of the Convention is the List of Wetlands of 
International Importance (the “Ramsar List”) – presently, the Parties have 
designated for this List more than 1,634 wetlands for special protection 
as “Ramsar sites”, covering 145 million hectares (1.45 million square 
kilometres), larger than the surface area of France, Germany, Spain, and 
Switzerland combined.


 The United Nations Educational, Scientific and Cultural Organization 
(UNESCO) serves as Depositary1 for the Convention, but the Ramsar 
Convention is not part of the United Nations and UNESCO system of 
environment conventions and agreements. The Convention is responsible 
only to its Conference of the Contracting Parties (COP), and its day-to-day 
administration has been entrusted to a secretariat under the authority of a 
Standing Committee elected by the COP. The Ramsar Secretariat is hosted by 
The World Conservation Union (IUCN) in Gland, Switzerland.


1   The Depositary receives, reviews, and accepts the instruments of accession of each countryThe Depositary receives, reviews, and accepts the instruments of accession of each country 
member of the treaty, keeps the official text of the Convention in six official languages, and 
provides legal interpretations of the text when required. The Depositary does not have a role in 
the administration and/or implementation of the treaty.
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 The mission of the Ramsar Convention, as adopted by the Parties in 1999 
and refined in 2002, is “the conservation and wise use of all wetlands 
through local, regional and national actions and international cooperation, 
as a contribution towards achieving sustainable development throughout 
the world”.


1.2 What are wetlands? 


 Wetlands are areas where water is the primary factor controlling the 
environment and the associated plant and animal life. They occur where the 
water table is at or near the surface of the land, or where the land is covered 
by shallow water. 


 The Ramsar Convention takes a broad approach in determining the 
wetlands that come under its aegis. Under the text of the Convention (Article 
1.1), wetlands are defined as:


 “areas of marsh, fen, peatland or water, whether natural or artificial, 
permanent or temporary, with water that is static or flowing, fresh, 


brackish or salt, including areas of marine water the depth of which at low 
tide does not exceed six metres”.


 In addition, for the purpose of protecting coherent sites, the Article 2.1 
provides that wetlands to be included in the Ramsar List of internationally 
important wetlands:


 “may incorporate riparian and coastal zones adjacent to the wetlands, and 
islands or bodies of marine water deeper than six metres at low tide lying 


within the wetlands”.


 Five major wetland types are generally recognized: 


• marine (coastal wetlands including coastal lagoons, rocky shores, and 
coral reefs);


• estuarine (including deltas, tidal marshes, and mangrove swamps);
• lacustrine (wetlands associated with lakes);
• riverine (wetlands along rivers and streams); and
• palustrine (meaning “marshy” - marshes, swamps and bogs).


 In addition, there are human-made wetlands such as fish and shrimp ponds, 
farm ponds, irrigated agricultural land, salt pans, reservoirs, gravel pits, 
sewage farms and canals. The Ramsar Convention has adopted a Ramsar 
Classification of Wetland Type which includes 42 types, grouped into three 
categories: Marine and Coastal Wetlands, Inland Wetlands, and Human-
made Wetlands.


 According to the text of the Convention, marine wetlands are considered to 
be wetlands up to a depth of six meters at low tide (the figure is thought to 
come from the maximum depth to which sea ducks can dive whilst feeding), 
but the treaty also provides for waters deeper than six meters, as well as 
islands, to be included within the boundaries of protected wetlands. It is 
also worth noting that lakes and rivers are understood to be covered by the 
Ramsar definition of wetlands in their entirety, regardless of their depth.
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 Wetlands occur everywhere, from the tundra to the tropics. How much 
of the earth’s surface is presently composed of wetlands is not known 
exactly. The UNEP-World Conservation Monitoring Centre has suggested 
an estimate of about 570 million hectares (5.7 million km2) – roughly 6% of 
the Earth’s land surface – of which 2% are lakes, 30% bogs, 26% fens, 20% 
swamps, and 15% floodplains. Mitsch and Gosselink, in their standard 
textbook Wetlands, 3d ed. (2000), suggest 4 to 6% of the Earth’s land surface. 
Mangroves cover some 240,000 km2 of coastal area, and an estimated 
600,000km2 of coral reefs remain worldwide. Nevertheless, a global review 
of wetland resources prepared for Ramsar COP7 in 1999, while affirming 
that “it is not possible to provide an acceptable figure of the areal extent of 
wetlands at a global scale”, indicated a ‘best’ minimum global estimate at 
between 748 and 778 million hectares. The same report indicated that this 
“minimum” could be increased to a total of between 999 and 4,462 million 
hectares when other sources of information were taken into account.


1.3 Why conserve wetlands?


 Wetlands are among the world’s most productive environments. They are 
cradles of biological diversity, providing the water and primary productivity 
upon which countless species of plants and animals depend for survival. 
They support high concentrations of birds, mammals, reptiles, amphibians, 
fish and invertebrate species. Wetlands are also important storehouses of 
plant genetic material. Rice, for example, which is a common wetland plant, 
is the staple diet of more than half of humanity.


 The multiple roles of wetland ecosystems and their value to humanity have 
been increasingly understood and documented in recent years. This has led 
to large expenditures to restore lost or degraded hydrological and biological 
functions of wetlands. But it’s not enough – the race is on to improve 


Fishing huts at Bevanella canal in the Italian Ramsar Site “Ortazzo e Ortazzino” on the Adriatic coast south of the Po 
Delta. Photo: Tobias Salathé, Ramsar, 2003.
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practices on a significant global scale as the world’s leaders try to cope with 
the accelerating water crisis and the effects of climate change. And this at a 
time when the world’s population is likely to increase by 70 million every 
year for the next 20 years. 


 Global freshwater consumption rose sixfold between 1900 and 1995 
– more than double the rate of population growth. One third of the world’s 
population today lives in countries already experiencing moderate to high 
water stress. By 2025, two out of every three people on Earth may well face 
life in water-stressed conditions. 


 The ability of wetlands to adapt to changing conditions, and to accelerating 
rates of change, will be crucial to human communities and wildlife 
everywhere as the full impact of climate change on our ecosystem lifelines 
is felt. Small wonder that there is a worldwide focus on wetlands and their 
services to us.


 Policy- and decision-makers frequently make development decisions 
based upon simple calculations of the monetary pros and cons of the 
proposals before them – the importance of wetlands for the environment 
and for human societies has traditionally been under-rated in these 
calculations because of the difficulty of assigning dollar values to the 
wetland ecosystem’s values and benefits, goods and services. Thus, more 
and more economists and other scientists are working in the growing field 
of the valuation of ecosystem services. This is a difficult task, but in order 
for decision-makers to have the correct information before them about the 
comparable monetary values of a healthy wetland, the economic losses of a 
lost or degraded wetland, there is no choice but to progress in this direction. 
Some recent studies have indicated that ecosystems provide at least US$ 
33 trillion worth of services annually, of which about US$ 4.9 trillion are 
attributed to wetlands.


 In addition, wetlands are important, and sometimes essential, for the health, 
welfare and safety of people who live in or near them. They are amongst the 
world’s most productive environments and provide a wide array of benefits. 


 a)  Functions


 The interactions of physical, biological and chemical components of a 
wetland, such as soils, water, plants and animals, enable the wetland to 
perform many vital functions, for example:


• water storage;
• storm protection and flood mitigation;
• shoreline stabilization and erosion control;
• groundwater recharge (the movement of water from the wetland down 


into the underground aquifer);
• groundwater discharge (the movement of water upward to become 


surface water in a wetland);
• water purification;
• retention of nutrients;
• retention of sediments;
• retention of pollutants;
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• stabilization of local climate conditions, particularly rainfall and 
temperature.


 b)  Values


 Wetlands frequently provide tremendous economic benefits, for example: 


• water supply (quantity and quality);
• fisheries (over two thirds of the world’s fish harvest is linked to the 


health of wetland areas);
• agriculture, through the maintenance of water tables and nutrient 


retention in floodplains;
• timber and other building materials;
• energy resources, such as peat and plant matter;
• wildlife resources; 
• transport;
• a wide range of other wetland products, including herbal medicines;
• recreation and tourism opportunities.


 In addition, wetlands have special attributes as part of the cultural heritage 
of humanity – they are related to religious and cosmological beliefs and 
spiritual values, constitute a source of aesthetic and artistic inspiration, yield 
invaluable archaeological evidence from the remote past, provide wildlife 
sanctuaries, and form the basis of important local social, economic, and 
cultural traditions.


 In the context of the Millennium Ecosystem Assessment (MA), published 
in 2005, ecosystems are described as the complex of living communities 
(including human communities) and non-living environment (Ecosystem 
Components) interacting (through Ecological Processes) as a functional unit 
which provides inter alia a variety of benefits to people (Ecosystem Services). 


 Included in the term “Ecosystem Services” are provisioning, regulating, 
and cultural services that directly affect 
people, and supporting services which are 
needed to maintain these other services. 
Further information can be found in the 
Synthesis Report prepared by the MA 
for the Ramsar Convention (Finlayson, 
C.M., D’Cruz, R. & Davidson, N.C. 2005. 
Wetlands and water: ecosystem services 
and human well-being. World Resources 
Institute, Washington D.C). In the 
context of the Ramsar Convention 
this refers to products, functions and 
attributes as defined in Resolution 
VI.1 and expanded to include both 
material and non-material cultural 
values, benefits and functions 
as outlined in COP8 DOC.15, 
Cultural aspects of wetlands. 
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 Terms currently used in previous Ramsar guidelines and documents are 
shown here alongside those used in the MA. 


MA Ecosystem terms to apply in Ramsar 
guidelines and other Convention usages


Relates to terms used in various previous 
Ramsar guidelines and other documents


Ecosystem Components: 
physical; chemical; biological (habitats, 
species, genes)


“components”, “features”, “attributes”, 
“properties”


Ecological Processes within and between 
ecosystems


“processes”, “interactions”, “properties”; 
“functions”


Ecosystem Services: 
provisioning; regulating; cultural; 
supporting


“services”, “benefits”, “values”, “functions”, 
“goods”, “products”


 These functions, values, and attributes – these “ecosystem services” and 
“components” – can only be maintained if the ecological processes of 
wetlands are allowed to continue functioning. Unfortunately, and in spite of 
important progress made in recent decades, wetlands continue to be among 
the world’s most threatened ecosystems, owing mainly to ongoing drainage, 
conversion, pollution, and over-exploitation of their resources.


 The Convention’s 11-sheet information pack on “Wetland Values and 
Functions” and 10-sheet info pack on “The Cultural Heritage of Wetlands” 
are available from the Secretariat and on the Ramsar Web site. A thorough 
interpretation of traditional Ramsar terminology in terms of the Millennium 
Ecosystem Assessment is embodied in Annex A to Resolution IX.1 (2005).


1.4 Why an intergovernmental convention on wetlands?


 The Ramsar Convention on Wetlands was developed as a means to 
call international attention to the rate at which wetland habitats were 
disappearing, in part due to a lack of understanding of their important 
functions, values, goods and services. Governments that join the Convention 
are expressing their willingness to make a commitment to helping to reverse 
that history of wetland loss and degradation.


 In addition, many wetlands are international systems lying across the 
boundaries of two or more States, or are part of river basins that include 
more than one State. The health of these and other wetlands is dependent 
upon the quality and quantity of the transboundary water supply from 
rivers, streams, lakes, or underground aquifers. The best intentions of 
countries on either side of those frontiers can be frustrated without a 
framework for international discussion and cooperation toward mutual 
benefits.


 Human impacts on water sources, such as agricultural, industrial or 
domestic pollution, may occur at considerable distances from wetland areas, 
often beyond the borders of the States affected. Where this occurs, wetland 
habitats can be degraded or even destroyed, and the health and livelihood of 
local people put at risk.
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 Many of the wetland fauna, for example some fish species, many waterbirds, 
insects such as butterflies and dragonflies, and mammals such as otters, 
are migratory species whose conservation and management also require 
international cooperation.


 In sum, wetlands constitute a resource of great economic, cultural, scientific 
and recreational value to human life; wetlands and people are ultimately 
interdependent. As such, the progressive encroachment on and loss of 
wetlands needs to be stemmed, and measures must be taken to conserve and 
make wise use of wetland resources. To achieve this at a global level requires 
cooperative, intergovernmental action. The Ramsar Convention on Wetlands 
provides the framework for such international, as well as for national and 
local action.


1.5 Why do nations join the Ramsar Convention? 


 Membership in the Ramsar Convention:


• entails an endorsement of and commitment to the principles that the 
Convention represents, facilitating the development at national level 
of policies and actions, including legislation, that help nations to 
make the best possible use of their wetland resources in their quest for 
sustainable development;


• presents an opportunity for a country to make its voice heard in the 
principal intergovernmental forum on the conservation and wise use of 
wetlands;


• brings increased publicity and prestige for the wetlands designated for 
the List of Wetlands of International Importance, and hence increased 
possibility of support for conservation and wise use measures;


• brings access to the latest information and advice on adoption of the 
Convention’s internationally-accepted standards, such as criteria for 
identifying wetlands of international importance, advice on application 
of the wise use concept, and guidelines on management planning in 
wetlands;


• brings access to expert advice on national and site-related problems of 
wetland conservation and management through contacts with Ramsar 
Secretariat personnel and collaborators and through application of the 
Ramsar Advisory Mission when appropriate; and


• encourages international cooperation on wetland issues and brings 
the possibility of support for wetland projects, either through the 
Convention’s own small grants assistance programmes or through the 
Convention’s contacts with multilateral and bilateral external support 
agencies.


 According to National Reports submitted by Contracting Parties, the 
Convention has frequently been instrumental in halting or preventing 
negative developments affecting wetlands. Some examples include: 
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• modification of the development adjacent to Åkersvika Ramsar site in 
Norway, leading to greater protection of the site, an increase in its size, 
and extension of the buffer zone (1992);


• replacement of a project for mining heavy metals in the dunes of the 
St. Lucia Ramsar site in South Africa by environmentally friendly 
development alternatives (1996);


• measures to end illegal agriculture that was having a negative impact 
in the Nariva Swamp in Trinidad and Tobago, and development of an 
integrated management plan for the site (1996);


• abandonment of plans to construct a garbage dumping site at Fujimae, 
the last remaining major mudflat system near Nagoya City, Japan, 
when in 2001 the city government joined the momentum to designate 
Fujimae as a Ramsar site;


• abandonment of plans to build a major new airport including the Cliffe 
Marshes Ramsar site, part of the Thames Estuary in England, when in 
December 2003 the UK government concluded that “the internationally 
important status of some of the habitats . . . mean that any potentially 
adverse effect would require the government to demonstrate that it had 
considered all reasonable alternatives. In light of the consultation, the 
government is satisfied that there would be reasonable alternatives to 
Cliffe.”


 Many Contracting Parties have noted that their conservation efforts have 
been greatly assisted by the inclusion of a wetland site in the Montreux 
Record of Ramsar sites requiring priority attention (§4.3.5). For example: 


• The Azraq Oasis in Jordan benefited from being placed on the 
Montreux Record and from the related Ramsar Advisory Mission 
(RAM) that was applied, as early as 1990, to study the threats to the 
wetland and recommend solutions. Its status as a Ramsar site also 
played an important role in the approval of a significant project funded 
by the Global Environment Facility (GEF).


• The Austrian Ramsar Committee noted in 1996 that inclusion of the 
Donau-March-Auen in the Montreux Record, and application of the 
Ramsar Advisory Mission in 1991, was beneficial for the ecological 
character of the site. A wise use plan was drawn up, with the close 
involvement of NGOs, and LIFE funding for management work has 
been received from the European Commission. 


• Based on the findings of a first Ramsar Advisory Mission in 1992 to 
make recommendations concerning negative changes to the ecological 
character of the Srebarna Nature Reserve in Bulgaria, the Ramsar 
and World Heritage site was placed on the Montreux Record and the 
authorities undertook to carry out the recommendations. The Ramsar 
Small Grants Fund provided the means for the development of a 
management plan for the site, and a second RAM, conducted jointly 
with IUCN and the World Heritage Convention in October 2001, 
observed “a stable and sustained trend towards improvement of the 
ecological character”, concluding that “Bulgaria has demonstrated 
the determination, legislative framework, scientific and management 
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capacity and public support to achieve and maintain” the wetland’s 
values. The mission recommended that, following the provision of 
additional information, the authorities should begin the procedure for 
removing Srebarna from the Montreux Record and the List of World 
Heritage in Danger.


• Chilika Lake, the largest lagoon on the east coast of India, was 
designated as a Ramsar site in 1981. Because of serious degradation 
brought about mainly by siltation and choking of the seawater inlet 
channel, resulting in the proliferation of invasive freshwater species, 
a decrease in fish productivity, and an overall loss of biodiversity, 
Chilika was added to the Montreux Record in 1993. Created in 1992 
to address these problems, the Chilika Development Authority has 
implemented a bold programme of action to restore the ecosystem and 
improve the socio-economic conditions of the local communities. The 
restoration of Chilika lagoon was marked by the strong participation 
by the communities, linkage with various national and international 
institutions, and intensive monitoring and assessment systems. In 
2001, a Ramsar Advisory Mission visited the site and concluded that 
it should be removed from the Montreux Record, provided that the 
management measures are continued and monitored. The case is a 
good example of how the listing of a site on the Montreux Record can 
be used to promote measures to correct change in ecological character 
and to improve the socio-economic conditions of the population living 
in and around the site. The Chilika Development Authority won the 
Ramsar Wetland Conservation Award in 2002 for its innovative efforts.


The Chilika Development Authority, Chilika Lake, India, was a winner of the Ramsar Wetland Conservation Award in 
2002 for its innovative management and community participation efforts. Photo: Ramsar / Najam Khurshid.
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 Wetlands need not be of international importance for the Ramsar 
Convention to play a part in their conservation and wise use. The very fact 
that a State is a Contracting Party to the Convention can be used to establish 
the necessary legislative and management framework to ensure the long-
term productivity and effective environmental functions of all its wetlands.


1.6 Who may join the Ramsar Convention?


 According to Article 9.2 of the Convention on Wetlands, “Any member of the 
United Nations or of one of the Specialized Agencies or of the International 
Atomic Energy Agency or Party to the Statute of the International Court 
of Justice may become a Party to this Convention”. Unfortunately, 
supranational bodies, such as the European Community, are thus not eligible 
to join the Convention, but may nevertheless develop bilateral working 
agreements with the Convention secretariat.


 No state is too small to join as long as it can designate a wetland which 
meets one or more of the Criteria for Identifying Wetlands of International 
Importance (§4.3.1) adopted by the Conference of the Contracting Parties to 
the Convention.


1.7 What are the commitments of Parties joining the Ramsar 
Convention?


 Because wetlands are important for maintaining key ecological processes, 
for their rich flora and fauna, and for the benefits that they provide to local 
communities and to human society in general, the broad objectives of the 
Convention are to ensure their conservation and wise use. States that join the 
Convention accept four main commitments, which are: 


1.7.1 Listed sites (Article 2 of the Convention. See Appendix 1)


 The first obligation under the Convention is for a Party to designate at least 
one wetland at the time of accession for inclusion in the List of Wetlands of 
International Importance (the “Ramsar List”) (Article 2.4) and to promote 
its conservation, and in addition to continue to “designate suitable wetlands 
within its territory” for the List (Article 2.1). Selection for the Ramsar List 
should be based on the wetland’s significance in terms of ecology, botany, 
zoology, limnology, or hydrology. The Contracting Parties have developed 
specific criteria and guidelines for identifying sites that qualify for inclusion 
in the Ramsar List.


 In Article 3.2 (§4.3.7), the Parties have committed themselves “to arrange to 
be informed at the earliest possible time if the ecological character of any 
wetland in its territory and included in the List has changed, is changing 
or is likely to change as the result of technological developments, pollution 
or other human interference. Information on such changes shall be passed 
without delay” to the Ramsar Secretariat.


1.7.2 Wise use (Article 3 of the Convention)


 Under the Convention there is a general obligation for the Contracting 
Parties to include wetland conservation considerations in their national land-
use planning. They have committed themselves to formulate and implement 
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this planning so as to promote, as far as possible, “the wise use of wetlands 
in their territory” (Article 3.1 of the treaty). 


 The Conference of the Contracting Parties has approved guidelines on how 
to achieve “wise use”, which has been interpreted as being synonymous 
with “sustainable use” (§4.2). The COP has also adopted detailed guidance 
on the development of National Wetland Policies and on management 
planning for individual wetland sites.


1.7.3 Reserves and training (Article 4 of the Convention)


 Contracting Parties have also undertaken to establish nature reserves in 
wetlands, whether or not they are included in the Ramsar List, and they 
are also expected to promote training in the fields of wetland research, 
management and wardening.


1.7.4 International cooperation (Article 5 of the Convention)


 Contracting Parties have also agreed to consult with other Contracting 
Parties about implementation of the Convention, especially in regard to 
transboundary wetlands, shared water systems, and shared species. 


1.7.5 Compliance with the commitments


 The Ramsar Convention is not a regulatory regime and has no punitive 
sanctions for violations of or defaulting upon treaty commitments 
– nevertheless, its terms do constitute a solemn treaty and are binding 
in international law in that sense. The whole edifice is based upon an 
expectation of common and equitably shared transparent accountability. 
Failure to live up to that expectation could lead to political and diplomatic 
discomfort in high-profile international fora or the media, and would 
prevent any Party concerned from getting the most, more generally, out 
of what would otherwise be a robust and coherent system of checks and 
balances and mutual support frameworks. Failure to meet the treaty’s 
commitments may also impact upon success in other ways, for example, in 
efforts to secure international funding for wetland conservation. In addition, 
some national jurisdictions now embody international Ramsar obligations in 
national law and/or policy with direct effect in their own court systems.


1.8  Further interpretation of the commitments


 Over the years, the Conference of the Contracting Parties has interpreted 
and elaborated upon these four major obligations included within the text 
of the treaty, and it has developed guidelines for assisting the Parties in their 
implementation. These guidelines are published in the Ramsar Handbook 
series and on the Ramsar Web site. 


 Although Resolutions do not have the same legal force as commitments 
specified in the convention text itself, the Contracting Parties further spelt 
out their interpretation of their responsibilities in Resolution 5.1 (1993) of 
the Conference of the Parties (Framework for the implementation of the Ramsar 
Convention), as follows:


a)  Conservation of wetlands
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• to designate wetlands for the List of Wetlands of International 
Importance;


• to formulate and implement planning so as to promote conservation of 
listed sites;


• to advise the Secretariat of any change in the ecological character of 
listed sites;


• to compensate for any loss of wetland resources if a listed wetland is 
deleted or restricted;


• to use Ramsar criteria for identifying wetlands of international 
importance;


• to use the Ramsar datasheet and classification system for describing 
listed sites;


• to consider appropriate management measures after designation and, 
where appropriate, to use the Montreux Record and [Ramsar Advisory 
Mission mechanisms];


• to formulate and implement planning so as to promote the wise use of 
wetlands;


• to adopt and apply the Guidelines for Implementation of the Wise Use 
Concept, notably as regards elaboration and implementation of national 
wetland policies, and the Additional Guidance on Wise Use;


• to make environmental impact assessments before transformations of 
wetlands;


• to establish nature reserves on wetlands and provide adequately for 
their wardening;


• to increase waterfowl populations through management of appropriate 
wetlands;


• to make national wetland inventories which will identify major sites for 
wetland biodiversity;


• to train personnel competent in wetland research, management, and 
wardening.


b) Promotion of international cooperation in wetland conservation


• to promote conservation of wetlands by combining far-sighted national 
policies with coordinated international action;


• to consult with other Contracting Parties about implementing obliga-
tions arising from the Convention, especially concerning shared wet-
lands and water systems and shared species;


• to promote wetland conservation concerns with development aid 
agencies;


• to establish wetland restoration projects.


c)  Fostering communication about wetland conservation


• to encourage research and exchange of data;
• to produce national reports for Conferences of the Parties;
• to increase the number of Contracting Parties.


d)  Supporting the work of the Convention


• to convene and attend Conferences of the Parties;
• to adopt the Paris Protocol and Regina Amendments;
• to make financial contributions to the Convention budget and to the 


Ramsar Small Grants Fund.
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1.9 Reporting


 One extremely important part of the Parties’ responsibilities, suggested 
in the text and subsequently confirmed by COP decisions, has to do with 
reporting on the implementation of the Convention within their territories. 
The Parties report on their progress in meeting their commitments under 
the Convention by submitting triennial National Reports (§3.1) to the 
Conference of the Contracting Parties – these are prepared following a 
format adopted by the Parties which follows the Strategic Plan of the 
Convention, and they become part of the public record. In addition, 
under Article 3.2 of the treaty (§4.3.7), Parties are expected to report to the 
Secretariat any changes or threats to the ecological character of their listed 
wetlands and to respond to the Secretariat’s inquiries about such reports 
received from third parties.


1.10  The Ramsar Convention today 


 As of December 2006, there are 153 Contracting Parties, or member States, 
in all parts of the world. More than 1,634 wetlands have been designated for 
inclusion in the List of Wetlands of International Importance, covering 145 
million hectares (1.45 million square kilometres), larger than the surface area 
of France, Germany, Spain, and Switzerland combined.


 Representatives of the Contracting Parties convene at least every three years 
in meetings of the “Conference of the Contracting Parties”, or COP (§3.1), to 
discuss the implementation of the Convention and its further development, 
to consider national experiences, to review the status of sites on the List 
of Wetlands of International Importance, to adopt technical and policy 
guidance for the Parties on matters affecting the wetlands in their territories, 
to promote cooperative activities, to receive reports from international 
organizations, and to adopt the budget for the Convention secretariat for the 
ensuing three years.


 The Convention is administered by a secretariat (§3.3), an independent 
body hosted by The World Conservation Union (IUCN) under the authority 
of the Ramsar Standing Committee. Its headquarters are located in Gland, 
Switzerland. 


1.11  The Ramsar Strategic Plan and the “three pillars” of the 
Convention


 The 6th meeting of the Conference of the Contracting Parties (COP6), held 
in Brisbane, Australia, in 1996, adopted an innovative Strategic Plan 1997-
2002 which became a model for the planning processes of other conventions. 
Following on from the success of that plan, COP8, in Valencia, Spain, 2002, 
concluded three years of consultation and drafting by adopting the Strategic 
Plan 2003-2008. Its purpose is not only to continue the thrust of the first plan 
but also to take account of the fact that a still broader approach to wetland 
conservation and sustainable development was needed, notably in relation 
to poverty reduction and food and water security, integrated approaches to 
water management, climate change and its predicted impacts, increasing 
globalization of trade and reducing of trade barriers, the increasing role of 
the private sector, and the increasing influence of development banks and 
international development agencies.
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 In the second Strategic Plan, Contracting Parties seek to deliver their 
commitments to wetland conservation and wise use through “three pillars” 
of action. These are:


a) working towards the wise use of their wetlands through a wide range 
of actions and processes contributing to human well-being (including 
poverty reduction and water and food security) through sustainable 
wetlands, water allocation, and river basin management, including 
establishing national wetland policies and plans; reviewing and 
harmonizing the framework of laws and financial instruments affecting 
wetlands; undertaking inventory and assessment; integrating wetlands 
into the sustainable development process; ensuring public participation 
in wetland management and the maintenance of cultural values by 
local communities and indigenous people; promoting communication, 
education and public awareness; increasing private sector involvement; 
and harmonizing implementation of the Ramsar Convention with other 
multilateral environmental agreements;


b) devoting particular attention to the further identification, designation 
and management of a coherent and comprehensive suite of sites for 
the List of Wetlands of International Importance (the Ramsar List) 
as a contribution to the establishment of a global ecological network, 
and ensuring the effective monitoring and management of those sites 
included in the List; and


c) cooperating internationally in their delivery of wetland conservation 
and wise use, through the management of transboundary water 
resources and wetlands and shared wetland species, collaboration 
with other conventions and international organizations, sharing 
of information and expertise, and increasing the flow of financial 
resources and relevant technologies to developing countries and 
countries in transition.


 Each of these “three pillars” is addressed by a General Objective of the 
Strategic Plan. Two further General Objectives provide the means to 
undertake effective implementation of the objectives related to the three 
pillars of the Convention. The five General Objectives give structure to a 
total of 21 Operational Objectives, covering the following subject areas:


1.  Inventory and assessment
2.  Policies and legislation, including impact assessment and valuation
3.  Integration of wetland wise use into sustainable development 
4. Restoration and rehabilitation
5.  Invasive alien species
6.  Local communities, indigenous people, and cultural values
7.  Private sector involvement
8.  Incentives
9.  Communication, education, and public awareness
10.  Designation of Ramsar sites
11.  Management planning and monitoring of Ramsar sites
12.  Management of shared water resources, wetlands and wetland species
13.  Collaboration with other institutions 
14.  Sharing of expertise and information
15.  Financing the conservation and wise use of wetlands
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16.  Financing of the Convention
17.  Institutional mechanisms of the Convention
18.  Institutional capacity of Contracting Parties 
19.  International Organization Partners and others
20.  Training
21.  Membership of the Convention


 The Strategic Plan 2003-2008 is available in English, French, and Spanish on 
the Ramsar Web site and can be obtained in hard copy or CD-ROM from the 
Ramsar Secretariat.


1.12  Synergies with other environment-related conventions


 The benefits of coordination and collaboration amongst conventions and 
international organizations with related or overlapping missions have been 
widely recognized for some time. The Ramsar Secretariat has devoted a 
great deal of effort to developing synergies with other environment-related 
instruments, and continues to do so. In some cases, follow-up assessments 
of the tangible progress of these relationships have shown that the initiative 
has been well worth it to all parties concerned. Similarly, the Secretariat 
has been taking vigorous steps to encourage Ramsar’s “Administrative 
Authorities” (national focal points, §3.4) to build close working relationships 
with their counterparts for the other conventions at national level. (Synergies 
with other organizations and institutions besides the conventions can be 
found in §3.9.)


 The Convention on Biological Diversity (CBD)


 In January 1996, the secretariats of the Ramsar Convention and the CBD 
signed a first Memorandum of Cooperation, and in November of that 
year, the CBD’s COP3 invited Ramsar “to cooperate as a lead partner” 
in implementing CBD activities related to wetlands. Accordingly a 
Joint Work Plan 1998-1999 between the two conventions was developed 
and implemented, and then a second Joint Work Plan was successfully 
carried out for the period 2000-2001 – presently a third Joint Work Plan, 
for the period 2002-2006, endorsed by the 6th Conference of the Parties 
of the Convention on Biological Diversity, April 2002, and by Ramsar 
COP8 in November 2002, is continuing to provide a blueprint for mutual 
cooperation between the conventions, and a fourth JWP, for 2007 onwards, 
is in preparation. The Conferences of the Parties of both conventions have 
also called for increased communication and cooperation between their 
subsidiary scientific bodies, the CBD’s Subsidiary Body for Scientific, 
Technical, and Technological Advice (SBSTTA) and the Ramsar Scientific and 
Technical Review Panel (STRP, §3.5), and members of both of these bodies 
regularly participate in the work and meetings of one another.


 The Convention on Conservation of Migratory Species of Wild 
Animals (CMS)


 The Ramsar Secretariat and the CMS Secretariat first signed a Memorandum 
of Understanding in February 1997. It seeks to ensure cooperation between 
the two secretariats in the fields of joint promotion of the two conventions; 
joint conservation action; data collection, storage and analysis; and new 
agreements on migratory species, including endangered migratory species 
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and species with an unfavorable conservation status. Some concrete results 
of this relationship have already been observed, particularly with regards 
to coordinated work between Ramsar and the CMS’s African-Eurasian 
Migratory Waterbird Agreement (AEWA). A three-way joint work plan 
between the secretariats of the CMS, AEWA, and the Ramsar Convention 
was signed in April 2004.


 UNESCO World Heritage Convention


 A Memorandum of Understanding was signed between the Ramsar 
Secretariat and the World Heritage Centre in May 1999. The Ramsar 
Secretariat and the World Heritage officer in charge of natural sites maintain 
a close working relationship with a view to:


• promoting nominations of wetland sites under the two conventions;
• reviewing reporting formats and coordinating the reporting about 


shared sites; 
• contributing to both conventions’ training efforts; 
• coordinating fundraising initiatives concerning shared sites; 
• and encouraging the establishment of joint national committees.


 In particular, World Heritage and Ramsar have worked extraordinarily 
closely on joint expert advisory missions in recent years to Ichkeul in 
Tunisia, to Djoudj and Diawling in Senegal and Mauritania, and to Lake 
Srebarna in Bulgaria.


 United Nations Convention to Combat Desertification (UNCCD)


 Wetlands are crucially important everywhere, and even more so in arid 
lands. Thus the Ramsar Secretariat was present at the first UNCCD 
Conference of the Parties in October 1997, where it distributed to the 
delegates an information document on “Wetlands in Arid Zones”. In 
December 1998, during the second UNCCD Conference of the Parties in 
Dakar, the Secretary General of the Ramsar Convention and the Executive 
Secretary of the CCD signed a Memorandum of Cooperation between the 
secretariats to help to increase communication between them, coordinate 
efforts, and avoid duplication. Practical cooperation between the secretariats 
has been developing only slowly so far, however.


 United Nations Framework Convention on Climate Change 
(UNFCCC)


 In preparation for UNFCCC COP5, the Ramsar Secretariat commissioned 
IUCN to prepare a technical document entitled Wetlands and Climate 
Change: exploring collaboration between the Convention on Wetlands (Ramsar, 
Iran, 1971) and the UN Framework Convention on Climate Change. The paper 
was translated into the six UN official languages and distributed to the 
UNFCCC’s Subsidiary Body for Scientific and Technological Advice (SBSTA) 
and to delegates to its COP5.


 As a result SBSTA “requested the secretariat [of UNFCCC] to liaise with the 
secretariat of the Convention on Wetlands on the specific issues identified in 
the oral report delivered by the representative of that secretariat in order to 
determine how cooperation between the conventions could be strengthened. 
The SBSTA requested the secretariat to report back to it on this matter at 
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its twelfth session.” The Ramsar Secretariat is working with the UNFCCC 
secretariat to prepare an official document for submission to SBSTA and to 
an upcoming UNFCCC Conference of the Parties. In Resolution VIII.3 (2002), 
the Conference of the Parties requested the Ramsar STRP to work further 
with the UNFCCC and the Intergovernmental Panel on Climate Change 
(IPCC) on the relationships between wetlands and climate change.


 Regional conventions and basin commissions


 The Ramsar Secretariat has also effected Memoranda of Cooperation with 
UNEP’s Convention for the Protection and Development of the Marine 
Environment of the Wider Caribbean Region (Cartagena Convention), first 
signed in May 2000 and a new version concluded in June 2005, and with the 
Coordinating Unit of the Mediterranean Action Plan of the Convention 
for the Protection of the Marine Environment and the Coastal Region of 
the Mediterranean (Barcelona Convention), first signed in February 2001, 
with a newly-agreed MoC signed in February 2006. An MOC was signed 
with the Convention on the Protection and Sustainable Development of 
the Carpathians  (Carpathian Convention) in December 2006. TheThe Pacific 
Regional Environment Programme (SPREP) is a partner with the Ramsar 
Convention under a Joint Work Plan that began in 2002 and now includes 
the basing at SPREP offices in Samoa of an Associate Ramsar Officer for the 
Oceania region, and the International Commission for the Protection of 
the Danube River (ICPDR) cooperates under the terms of an agreement 
first signed in November 2000. Furthermore, the Ramsar Convention is 
closely involved in the work of the Lake Chad Basin Commission and 
the Niger Basin Authority, with both of which the Ramsar Secretariat has 
memoranda of cooperation signed in November 2002, and a new agreement 
has been concluded with the Commission Internationale du Bassin Congo-
Ougangui-Sang (CICOS) in March 2006.


 Other close relationships with official bodies


 In addition, Ramsar works closely with the UNESCO Man and the 
Biosphere Programme under the terms of a joint programme of work 
first agreed in 2002, and has a new cooperative agreement, February 2006, 
with the European Environment Agency. An agreement was signed 
with the Global Terrestrial Observing System (GTOS) in June 2006, and 
the Secretariat has been working very closely with the European Space 
Agency on its GlobWetland project, which is developing monitoring 
and management tools based on earth observation data in a pilot project 
involving fifty Ramsar sites around the world. A great deal of collaboration 
has occurred recently between Ramsar and the UN Food and Agriculture 
Organization (FAO), and cooperative agreements are under discussion with 
both FAO and UNITAR.


 Coordination among conventions


 The Ramsar Secretariat participates in the conventions’ coordinating 
meetings organized by the United Nations Environment Programme 
(UNEP) and has welcomed the tendency of these meetings to focus less on 
purely administrative matters and more upon substantive coordination 
issues. The Ramsar Secretariat has contributed staff time and financial 
resources to joint working groups and studies aimed at harmonizing the 
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requirements of the biodiversity-related conventions, as for example a 
study carried out by the UNEP World Conservation Monitoring Centre 
(UNEP-WCMC) on the feasibility of harmonizing reporting requirements 
under the different instruments, and participates in UNEP’s Environmental 
Management Group (EMG).


 A decision by the UNFCCC’s COP8 (2002) invited the Ramsar Convention 
to participate in the work of the Joint Liaison Group (JLG) of the “Rio 
Conventions”, UNFCCC, the CBD, and UNCCD. In addition, the five 
biodiversity-related conventions – the CBD, CITES, CMS, Ramsar, and 
World Heritage – have a Joint Web site hosted by the CBD secretariat, 
initiated in March 1999, and the Ramsar Convention participates actively as 
a full member of the Biodiversity Liaison Group (BLG), which is composed 
of those five conventions.
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2. A brief history of the Ramsar Convention
2.1 Background


 The initial call for an international convention on wetlands came in 1962 
during a conference that formed part of Project MAR (from “MARshes”, 
“MARécages”, “MARismas”), a programme established in 1960 following 
concern at the rapidity with which large stretches of marshland and other 
wetlands in Europe were being “reclaimed” or otherwise destroyed, with a 
resulting decline in numbers of waterfowl. 


 The MAR Conference was organized by Dr Luc Hoffmann, with the 
participation of the International Union for the Conservation of Nature 
and Natural Resources (now IUCN–The World Conservation Union), 
the International Waterfowl and Wetlands Research Bureau, IWRB (now 
Wetlands International), and the International Council for Bird Preservation, 
ICBP (now BirdLife International), and was held in Les Saintes Maries-de-la-
Mer in the French Camargue, 12-16 November 1962.


 Over the next eight years, a convention text was negotiated through a 
series of international technical meetings (St. Andrews, 1963; Noordwijk, 
1966; Leningrad, 1968; Morges, 1968; Vienna, 1969; Moscow, 1969; Espoo, 
1970), held mainly under the auspices of IWRB, the guidance of Prof. G.V.T. 
Matthews, and the leadership of the Government of the Netherlands. 
Initially the envisaged convention was directed specifically at the 
conservation of waterfowl through the creation of a network of refuges, but 
as the text developed, especially with the expert advice of legal consultant 
Mr Cyrille de Klemm, conservation of wetland habitat (rather than species) 
took prominence.


 Finally, at an international meeting organized by Mr Eskander Firouz, 
Director of Iran’s Game and Fish Department, and held in the Caspian 
seaside resort of Ramsar in Iran, the 
text of the Convention was agreed 
on 2 February 1971 and signed by 
the delegates of 18 nations the next 
day. 


 The Convention entered into force 
in December 1975, upon receipt 
by UNESCO, the Convention 
Depositary, of the seventh 
instrument of accession to or 
ratification of the Convention, which 
came from Greece. The Convention 
celebrated its 35th anniversary 
in 2006 and now has Contracting 
Parties from all regions of the world.


 Since its adoption, the Ramsar Convention has been modified on two 
occasions: by a protocol (a new treaty which amends the original treaty) in 
December 1982, and by a series of amendments to the original treaty, known 
as the “Regina Amendments” of 1987.
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2.2 The Paris Protocol and the Regina Amendments


 The Paris Protocol was adopted at an Extraordinary Conference of the 
Contracting Parties which was held at UNESCO headquarters in Paris in 
December 1982. The Protocol, which came into force in 1986, established 
a procedure for amending the Convention (Article 10 bis) and adopted 
official versions of the treaty in Arabic, French, English, German, Russian 
and Spanish. Almost all Contracting Parties have now accepted the Paris 
Protocol, and new Contracting Parties normally join the Ramsar Convention 
as amended by the Paris Protocol and the Regina Amendments (Appendix 
1).


 The Regina Amendments are a series of amendments to Articles 6 and 
7 that were accepted at an Extraordinary Conference of the Contracting 
Parties (§3.1) held in Regina, Canada, in 1987. These did not affect the 
basic substantive principles of the Convention, but related to its operation 
– briefly, the amendments defined the powers of the Conference of the 
Parties, established an intersessional Standing Committee, and established 
both a permanent secretariat and a budget for the Convention. These 
amendments came into force on 1 May 1994, although the Parties, in the 
spirit of Resolution 3.4 from the 1987 meeting, observed the provisions of the 
amendments on a voluntary basis throughout the interim period.


2.3 A Ramsar chronology – key events


 2 February 1971


 The Convention on Wetlands of International Importance especially as 
Waterfowl Habitat is agreed by representatives of 18 nations meeting in the 
Iranian town of Ramsar, and signed the following day.


 January 1974


 Australia becomes the first State to deposit an instrument of accession to the 
Convention.


 December 1974


 An International Conference on the Conservation of Wetlands and 
Waterfowl is held in Heiligenhafen, Germany, and adopts the first “Criteria 
to be used in identifying Wetlands of International Importance” as a 
recommendation; the conference was intended to be the first meeting of 
the Conference of the Contracting Parties, but an insufficient number of 
countries had ratified the Convention to bring it into force in time.


 21 December 1975


 The Ramsar Convention comes into force four months after the seventh 
nation, Greece, deposits an instrument of accession. (The first six were 
Australia, Finland, Norway, Sweden, South Africa, and Iran.)


 August 1979


 Contracting Parties are invited to prepare the first National Reports on the 
implementation of the Convention in their territories, for presentation to the 
First Meeting of the Conference of the Contracting Parties.
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 November 1980 


 First Meeting of the Conference of the Contracting Parties, Cagliari, Italy:


• adopts new criteria for identifying wetlands suitable for designation to 
the List of Wetlands of International Importance;


• approves the elaboration of a protocol (later to become the Paris 
Protocol) to amend the treaty.


 December 1982


 A Protocol modifying the original text of the Ramsar Convention is adopted 
by an Extraordinary Meeting of the Conference of the Contracting Parties at 
the headquarters of UNESCO in Paris.


 May 1984 


 Second Meeting of the Conference of the Contracting Parties, Groningen, 
Netherlands:


• establishes the framework for implementing the Convention, a list of 
agreed commitments, and priorities for the next triennium.


 October 1986 


 Paris Protocol enters into force (after acceptance by two-thirds of Contracting 
Parties in 1982).


 May-June 1987 


 Extraordinary Meeting of the Conference of the Contracting Parties adopts 
the Regina Amendments to Articles 6 and 7 of the Convention.


 Third (ordinary) Meeting of the Conference of the Contracting Parties, 
Regina, Canada:


• adopts revised criteria for identifying wetlands of international impor-
tance;


• adopts guidelines for the implementation of the wise use of wetlands 
concept;


• establishes the Standing Committee, which meets for the first time;
• approves the establishment of the Ramsar “Bureau” (or secretariat) in 


two units, one within IUCN headquarters in Gland, Switzerland, and 
one within IWRB headquarters in Slimbridge, UK;


• establishes formal scientific and technical links with IUCN and IWRB;
• establishes a Wise Use Working Group.


 January 1988


 The Ramsar Secretariat (called the “Bureau”) is 
formally established as the Convention’s permanent 
secretariat, with Mr Dan Navid (USA) as the first 
Secretary General.


 The Ramsar Advisory Mission (then called the 
‘Monitoring Procedure’, and later the ‘Management 
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Guidance Procedure’) is established by the Ramsar Standing Committee at 
its fourth meeting in Costa Rica.


 1989


 Adoption of the first Ramsar logo (a soaring blue 
bird of unknown species, trailed by splashes of 
pastel blue and green)


 January 1989 


 Viet Nam becomes the 50th Contracting Party to 
the Convention.


 August 1989


 Ramsar publishes its first book, A Legal Analysis of the Adoption of the 
Implementation of the Convention in Denmark, by Veit Koester (in the IUCN 
Environmental Policy and Law Papers series).


 July 1990 


 Fourth Meeting of the Conference of the Contracting Parties, Montreux, 
Switzerland:


• approves the framework for the implementation of the Convention;
• develops and adopts revised criteria for identifying wetlands of 


international importance; 
• expands the guidelines for the implementation of the wise use concept;
• consolidates the Ramsar Secretariat into a single unit within IUCN 


headquarters in Gland, Switzerland; 
• continues to charge IWRB with responsibility for maintaining the 


Ramsar Database of Listed Sites;
• formalizes the Management Guidance Procedure;
• establishes the Montreux Record (though not formally known by this 


name until June 1993);
• establishes the Wetland Conservation Fund (later renamed “the Ramsar 


Small Grants Fund for Wetland Conservation and Wise Use”);
• adopts Spanish as the third working language of the Convention, 


alongside English and French.


 December 1991


 First Ramsar Regional Meeting (Asia) takes place, Karachi, Pakistan.


 June 1993 


 Fifth Meeting of the Conference of the Contracting Parties, Kushiro, Japan:


• adopts the Kushiro Statement as the basis for the Contracting Parties’ 
priorities for the coming triennium;


• establishes the Scientific and Technical Review Panel (STRP);
• adopts additional guidance for the implementation of the wise use of 


wetlands concept;
• adopts management planning guidelines for wetland sites. 
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 June 1993


 Publication of The Ramsar Convention on Wetlands: Its History and Development, 
by G.V.T. Matthews.


 October 1993


 Publication of Towards the Wise Use of Wetlands, the report of the Wise Use 
Project.


 December 1993


 Lithuania becomes the 80th Contracting Party to the Convention.


 January 1994


 First meeting of the STRP takes place in association with the IUCN General 
Assembly in Buenos Aires, Argentina.


 May 1994 


 Regina Amendments to Articles 6 and 7 of the Convention enter into force.


 December 1994


 Mr James McCuaig, seconded from Environment Canada, serves for six 
months as Interim Secretary General, replacing Mr Dan Navid.


 August 1995


 Mr Delmar Blasco (Argentina) becomes the 
Convention’s second Secretary General.


 January 1996


 Memorandum of Cooperation signed between 
the secretariats of the Ramsar Convention 
and the Convention on Biological Diversity, 
the first of many memoranda between the 
Ramsar Secretariat and the secretariats of 
other Multilateral Environment Agreements (MEAs). In subsequent years, 
Joint Work Plans are developed to increase synergies between the two 
conventions.


 February 1996


 The Ramsar Convention’s Web site is inaugurated.


 March 1996


 Sixth Meeting of the Conference of the Contracting Parties, Brisbane, 
Australia:


• adopts the Strategic Plan 1997-2002;
• adopts criteria based on fish for identifying wetlands of international 


importance;
• adopts working definitions of ecological character and guidelines for 


describing and maintaining the ecological character of listed sites;
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• adopts a resolution on Ramsar and water.


 October 1996 


 The Standing Committee formally establishes 2 February as World Wetlands 
Day. 


 The Mediterranean Wetlands Committee (MedWet/Com) is established as 
the first regional arrangement under the Convention.


 February 1997 


 Bahamas and Georgia both accede to the Convention on 7 February, 
becoming the 99th and 100th Contracting Parties.


 2 February 1997


 The first World Wetlands Day is celebrated in about 50 
nations and becomes an annual event.


 May 1997


 The Ramsar Forum, a public e-mail discussion group for 
Ramsar-related issues, is established by the Secretariat.


 The Ramsar Secretariat’s Internship Programme begins with the arrival of 
the first group of four assistants to the Senior Regional Advisors (then called 
“Regional Coordinators”). 


 Ramsar publishes The Economic Valuation of Wetlands in English, French, and 
Spanish. 


 October 1997


 First three-year phase of the Wetlands for the Future initiative begins 
by agreement between the Ramsar Secretariat, the United States State 
Department, and the US Fish and Wildlife Service; later renewed.


 December 1997


 Wetlands, Biodiversity and the Ramsar Convention: the role of the Convention on 
Wetlands in the conservation and wise use of wetlands, edited by A.J. Hails, is 
published by the Ramsar Secretariat.


 January 1998


 The Evian Project, to assist communications and 
training activities under the Convention, is established 
by an agreement signed among the Ramsar Secretariat, 
the Groupe Danone from the private sector, the French 
GEF, and the Government of France.


 October 1998


 The Standing Committee adopts the new Ramsar logo (the word Ramsar on 
a blue-green background with two white lines suggesting waves).
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 May 1999


 Seventh Meeting of the Conference of the Contracting Parties, San José, 
Costa Rica: 


• adopts a “toolkit” of guidelines on National Wetland Policies, 
reviewing laws and institutions, river basin management, education 
and public awareness, international cooperation, and more;


• adopts a Strategic Framework for the development of the Ramsar List;
• revises the system of regional representation under the Convention and 


reconstitutes the membership of the Standing Committee and STRP;
• confers the first Wetland Conservation Awards upon five recipients;
• formally confirms BirdLife International, IUCN-The World 


Conservation Union, Wetlands International, and the World Wide Fund 
for Nature as ‘International Organization Partners’ of the Convention.


 July 1999


 Honduras designates the Sistema de Humedales de la Zona Sur de 
Honduras, the Convention’s 1000th Ramsar site. 


 September 1999


 The Society of Wetland Scientists inaugurates its annual Ramsar Support 
Framework grants programme; the programme runs until 2004.


 May 2000


 The “Ramsar Toolkit” (the Ramsar Handbooks for the Wise Use of Wetlands) is 
published in nine booklets in a boxed set. A CD-ROM version is published 
by the United Nations University in September 2002.


 February 2001


 Inauguration of a joint Web site between Ramsar and UNESCO’s Man and 
the Biosphere Programme. A Programme of Joint Work is agreed between 
the two secretariats in March 2002.


 November 2001


 The MedWet Coordination Unit (later renamed the MedWet Secretariat) 
is opened in Athens, Greece, a 
5-member outposted branch of 
the Ramsar Secretariat, headed 
by new MedWet Coordinator 
Spyros Kouvelis and funded by the 
Government of Greece and members of the MedWet Committee.


 June 2002


 Surface area coverage of the world’s Wetlands of International Importance 
surpasses 100 million hectares with the designation of Peru’s Abanica del río 
Pastazo.


 November 2002


 Eighth Meeting of the Conference of the Contracting Parties, Valencia, Spain:
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• adopts further guidance for the Parties, covering allocation and 
management of water, site management planning, integrated coastal 
zone management, wetland inventory, under-represented wetland 
types, wetland restoration, peatlands;


• adopts a new Strategic Plan for the period 2003-2008;
• adopts a new modus operandi for the Scientific and Technical Review 


Panel (STRP);
• adopts a Communications, Education, and Public Awareness (CEPA) 


programme for 2003-2008, as a successor to the Outreach Programme 
1999-2002;


• confers the second set of Ramsar Wetland Conservation Award to three 
organizations.


 August 2003


 Dr Peter Bridgewater (Australia) takes over 
as the Convention’s third Secretary General, 
succeeding Delmar Blasco.


 October 2005


 Thirty-eight Ramsar sites are added to the List 
by Finland, which brings the total number to 
past the 1,500 mark.


 November 2005


 Ninth meeting of the Conference of the Contracting Parties, Kampala, 
Uganda: 


• adopts further guidance for the Parties, covering groundwater 
management , river basin management, and rapid assessment of 
wetland biodiversity;


• adopts frameworks for understanding relationships among existing 
guidance on wise use, water-related issues, and wetland inventory, 
assessment, and monitoring;


• establishes a Management Working Group, an STRP Oversight Panel, 
and a CEPA Oversight Panel as functions of the Standing Committee;


• endorses eight regional initiatives within the framework of the 
Convention and authorizes financial assistance for five of them;


• adopts a new modus operandi for the Scientific and Technical Review 
Panel (STRP);


• adopts topical Resolutions on fisheries resources, poverty reduction, 
and avian influenza;


• endorses a fifth member of the Convention’s International Organization 
Partners; and


• confers the third set of Ramsar Wetland Conservation Award to four 
recipients.


 December 2005


 Barbados joins the Convention as its 150th Contracting Party.
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 August-September 2006


 Launch of both the Ramsar Technical Reports series and the 3rd edition of 
the Ramsar Handbooks for the Wise Use of Wetlands, now grown to 17 
volumes.


2.4 Further reading


Two Ramsar publications (§4.6.6) provide a detailed background to the Ramsar 
Convention’s historical and legal development up to 1993:


The Ramsar Convention on Wetlands: Its History and Development, by G.V.T. 
Matthews, 1993; and


The Legal Development of the Ramsar Convention, by C. de Klemm and I. Créteaux, 
1993.


Additional background resources: 


Clare Shine and Cyrille de Klemm, Wetlands, Water and the Law. Gland: IUCN and 
Bonn: IUCN Environmental Law Centre, 1999.


Michael Bowman, “The Ramsar Convention on Wetlands: Has it Made a 
Difference?”, in Yearbook of International Co-operation on Environment and 
Development 2002/2003 (London: Earthscan), 61-8. [reprinted http://ramsar.
org/key_law_bowman2.htm]
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3. How does the Ramsar Convention work? 
 The implementation of the Ramsar Convention is a continuing partnership 


between the Contracting Parties, the Standing Committee, and the 
Convention Secretariat, with the advice of the subsidiary expert body, 
the Scientific and Technical Review Panel (STRP), and the support 
of the International Organization Partners (IOPs). Every three years, 
representatives of the Contracting Parties meet as the Conference of the 
Contracting Parties, the policy-making organ of the Convention which 
adopts decisions (Resolutions and Recommendations) to administer the 
work of the Convention and improve the way in which the Parties are able to 
implement its objectives. 


 The Framework for Implementation of the Ramsar Convention, first adopted 
at the 1984 Conference of the Parties (Recommendation 2.3), set out 
both the long-term commitments and the priorities for the attention of 
the Contracting Parties to the Convention – subsequent meetings of the 
Conference have updated the Framework in light of decisions of the COP, 
and, within this framework, priority objectives have been agreed for the 
Parties, the Standing Committee, and the Secretariat for each coming 
triennium. Since 1996, this has been done instead by means of a Strategic 
Plan and associated Work Plan which set out, in the context of the priority 
objectives, the actions expected or requested of the Parties, the Standing 
Committee, the Secretariat, the STRP, the IOPs, and other collaborators. The 
Convention is presently operating under its second Strategic Plan, for the 
period 2003-2008.


3.1 The Conference of the Contracting Parties


 The Conference of the Contracting Parties (COP) is the policy-making organ 
of the Convention. Government representatives from each of the Contracting 
Parties meet every three years to receive national reports on the preceding 
triennium, approve the work programme and budgetary arrangements 
for the next three years, and consider guidance for the Parties on a range 
of ongoing and emerging environmental issues. (Articles 6 and 7 of the 
Convention set out the duties of the Conference (see Appendix 1)).


 Representatives of non-member States, intergovernmental institutions, and 
national and international non-governmental organizations (NGOs) may 
participate in these meetings as non-voting observers. There is a procedure 
stipulated in the treaty and the “Rules of Procedure” for voting by the 
Parties, but in fact there has not yet been a vote on any substantive decision 
and all decisions have in the end been made by consensus.


 The programme of each meeting of the COP includes a number of technical 
sessions which analyze ongoing and emerging issues of importance in the 
field of wetland conservation and wise use, including further interpretation 
and development of the key Convention concepts and guidance for the 
Parties on key areas of implementation. The technical sessions submit 
reports to the plenary session, which normally lead to the adoption 
of Resolutions and Recommendations. Ramsar COPs have gained the 
reputation of being highly effective events, allowing an active involvement 
and participation of the non-governmental and academic communities. 
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 The Proceedings of each meeting of the Conference of the Contracting 
Parties are published subsequently by the Convention Secretariat, most 
recently on CD-ROM. Normally, the Proceedings contain:


• a summary report of Plenary Sessions;
• the Resolutions and Recommendations adopted by the Conference; 
• a list of the participants;  
• (beginning with COP8) the National Reports from the Parties; and
• other documentation provided to the COP for consideration or 


information.


 The Proceedings of all of the meetings of the Conference of the Parties have 
also been published on the Ramsar Web site, with additional materials, 
including photographs, for recent meetings.


 National Reports and the ‘National Planning Tool’


 Recommendation 2.1 (1984) urged Parties to submit detailed National 
Reports (NRs) to the Secretariat at least six months before each ordinary 
meeting of the Conference, and this tradition has continued unbroken to this 
day. The Ramsar Convention enjoys the highest percentage of NRs received 
of all the environment-related conventions – of 113 Parties at the time of 
COP7 in 1999, 107 NRs (97%) were received and 3 newly-acceded Parties 
were exempted; of 133 Parties at the time of COP8 in 2002, 119 NRs (95%) 
were received and 8 Parties that had recently joined the Convention were 
exempted. For COP9 in 2005, with 146 Contracting Parties at the time, of 
which 5 had newly joined and were exempted, 118 NRs (84%) were received 
in time for discussion at the COP, and a few more after it!


 The National Reports are submitted in one of the three official languages and 
become part of the public record. They are studied and summarized by the 
Ramsar Secretariat in the form of regional overviews, which are submitted 
to the COP as official working documents. The texts of the National Reports 
themselves are published on the Ramsar Web site, and their contents are 
analyzed into a database which allows the production of statistical reports 
on the implementation of the Convention over a wide range of variables.


 National Reports provide:


• a valuable overview of national experiences;
• continuous monitoring of the implementation of the Convention;
• a means of sharing information relating to wetland conservation 


measures that have been taken, any problems that may have arisen, 
and appropriate solutions to such problems.


 National Reports on implementation of the Convention are structured 
according to the current Strategic Plan and seek information on each 
Party’s success in progressing the Operational Objectives and their 
respective Actions called for in that Plan. Each triennium, the Standing 
Committee adopts a “National Planning Tool / National Report Format” 
to be distributed to the Parties well in advance of each meeting of the 
COP – the purpose of this document is not only to facilitate reporting on 
past achievements but perhaps more importantly to assist the Parties in 
structuring their activities within the framework of the Strategic Plan. When 
the National Planning Tool is being used as foreseen by the COP, triennial 
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national reporting becomes much less burdensome for the Parties, requiring 
only a “snapshot” in time of their ongoing work.


 Ordinary meetings of the Conference of the Contracting Parties


1.  Cagliari, Italy, 1980
2.  Groningen, Netherlands, 1984
3.  Regina, Canada, 1987
4.  Montreux, Switzerland, 1990
5.  Kushiro, Japan, 1993
6.  Brisbane, Australia, 1996
7.  San José, Costa Rica, 1999
8. Valencia, Spain, 2002
9. Kampala, Uganda, 2005
10. Changwon, Republic of Korea (scheduled for 2008)Changwon, Republic of Korea (scheduled for 2008)


 Extraordinary meetings of the Conference of the Contracting Parties


1. Paris, France, 1982
2. Regina, Canada, 1987


3.2 The Standing Committee


 The Standing Committee of the Ramsar Convention is the intersessional 
executive body which represents the COP between its triennial meetings, 
within the framework of the decisions made by the COP. The Contracting 
Parties that are members of the SC are elected by each meeting of the COP 
to serve for the three years until the next one. The SC was established by 


The 9th meeting of the Conference of the Contracting Parties, Kampala, Uganda, 2005. Photo: D. Peck, Ramsar.
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Resolution 3.3 of the 1987 Conference of the Contracting Parties. Its tasks 
were first set out in the Framework for Implementation of the Ramsar Convention 
(Resolution 5.1, 1993), but are presently defined by Resolution VII.1 (1999):


 “The Contracting Parties that have accepted to be elected as Regional 
Representatives on the Standing Committee shall have the following tasks: 


• To designate their delegates to the Standing Committee taking into 
account their significant responsibilities as Regional Representatives, 
according to paragraph 10 of this resolution, and to make every effort 
that their delegates or their substitutes attend all meetings of the 
Committee.


• When there is more than one Regional Representative in a regional 
group, to maintain regular contacts and consultations with the other 
regional representative(s).


• To maintain regular contacts and consultations with the Contracting 
Parties in their regional group, and to use the opportunities of travel 
within their regions and of attending regional or international meetings 
to consult about issues related to the Convention and to promote its 
objectives.


• To canvass the opinions of the Contracting Parties in their regional 
group before meetings of the Standing Committee.


• To advise the Secretariat in setting the agenda of regional meetings.


• To assume additional responsibilities by serving as members of the 
subgroups established by the Standing Committee.


• To provide advice as requested by the Chairperson and/or the chairs of 
subgroups and/or the Secretariat of the Convention.


• In the regions concerned, to make deliberate efforts to encourage other 
countries to join the Convention.”


 The Standing Committee normally meets once each year, traditionally at the 
offices of the Secretariat in Switzerland – in addition, it meets just prior to 
each meeting of the Conference of the Contracting Parties, at which time it 
transforms itself into the Conference Committee for the duration of the COP; 
and then again on the last day of the COP, when the newly elected members 
choose their chair and vice chair and set the date for their first full business 
meeting. 


 There are presently 16 regional and two ex officio members of the Standing 
Committee, chosen on a proportional basis from the Ramsar regions:


a)  one representative for regional groups with 1 to 12 Contracting Parties,
b)  two representatives for regional groups with 13 to 24 Contracting 


Parties,
c)  three representatives for regional groups with 25 to 36 Contracting 


Parties,
d)  four representatives for regional groups with 37 to 48 Contracting 


Parties,
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e)  five representatives for regional groups with 49 to 60 Contracting 
Parties.


 In addition to the Regional Representatives, the host countries of the most 
recent and the upcoming meetings of the COP are full members, and the 
host countries of the Ramsar Secretariat and Wetlands International, as 
well as the five International Partner Organizations themselves, serve as 
permanent observers. All other Contracting Parties are always welcome 
to participate in Standing Committee meetings and working groups as 
observers, and other countries and non-governmental organizations may 
participate as observers in the absence of objections. 


 The composition of the Standing Committee for 2006-2008 is: 


Africa:  Benin, Gabon, Kenya, and Malawi
Asia:  China, Islamic Republic of Iran, and Thailand
Europe:  Austria, Czech Republic, Georgia, and Slovenia 
Neotropics:  Bahamas, Ecuador, and El Salvador
North America: United States
Oceania:  Samoa
COP9 host:  Uganda
COP10 host:  Republic of Korea


 Permanent observers: Netherlands, Switzerland, BirdLife International, 
The World Conservation Union (IUCN), International Water Management 
Institute (IWMI), Wetlands International, WWF International.


 The Chair and Vice Chair of the Standing Committee for 2006-2008 are Mr 
Paul Mafabi (Uganda) and Mr John Bowleg (Bahamas).


Subsidiary bodies of the Standing Committee, 2006-2008


Subgroup on Finance, chaired by USA (established by Decision SC16-1, 
1995)


Subgroup on COP10, chaired by Republic of Korea (Decision SC34-6)
Subgroup on the Strategic Plan, chaired by Bahamas (Decision SC34-5)
Management Working Group (Resolution IX.24, Decision SC34-3)
CEPA Oversight Panel, chaired by Bahamas (Res. IX.18, Decision SC34-


12)
STRP Oversight Committee (Resolution IX.11)


 The core budget of the Convention includes provisions for assisting Regional 
Representatives from developing countries and countries with economies in 
transition to attend the meetings of the Standing Committee.


3.3 The Secretariat


 The Ramsar Convention Secretariat carries out the day-to-day coordination 
of the Convention’s activities. It is located in the headquarters facilities 
of The World Conservation Union (IUCN) in Gland, Switzerland, and 
Secretariat staff are legally considered to be employees of IUCN.


 The Secretariat is headed by a Secretary General who answers to the 
Standing Committee and who supervises the work of a small number 
(currently 13) of policy/technical, communications and administrative staff, 
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four interns, and five members of the MedWet Secretariat based in Athens, 
Greece. The Policy and Technical staff in the Secretariat itself comprise the 
Secretary General and Deputy Secretary General and four Senior Regional 
Advisors to assist the Parties (in Africa, the Americas, Asia-Pacific, and 
Europe); the interns serve as Assistant Advisors for the regions to form 
two-person “regional advisory teams”. Each of the SRAs also leads on 
various thematic issues, as appropriate, such as coral reefs, mountain 
wetlands, peatlands, poverty reduction, etc. The communications team is 
responsible for promoting the Convention and the activities of its Secretariat 
staff, partners, and collaborators through news releases, educational and 
awareness-raising products, and documentation. Ramsar staff members 
work in several languages (notably the Convention’s three official 
languages, English, French, and Spanish) and provide expertise in a range of 
disciplines. Additional staff are occasionally seconded to the Secretariat for 
special purposes, and consultants are recruited from time to time as needed.


 The three staff members of the Ramsar Regional Center for Training andRamsar Regional Center for Training and 
Research on Wetlands in the Western Hemisphere (CREHO) in Panama 
and the Associate Ramsar Officer for Oceania hosted in the Secretariat 
of the Pacific Regional Environment Program (SPREP), Apia, Samoa, are 
considered to be associated Ramsar staff members.


 The functions of the Secretariat are to:


Headquarters of The World Conservation Union (IUCN) in Gland, Switzerland, where the Ramsar Convention 
Secretariat has its facilities. Photo: D. Peck, Ramsar.
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• maintain the List of Wetlands of International Importance (§4.3) and 
note any additions and changes to the List and the Ramsar Sites 
Database (day-to-day development of the Database is subcontracted to 
Wetlands International); 


• assist in convening and organizing the Conference of the Parties, 
the meetings of the Standing Committee and the STRP, and Ramsar 
regional meetings;


• provide administrative, scientific, and technical support to Contracting 
Parties, especially in relation to the implementation of the Ramsar 
Strategic Plan;


• assist in recruiting new Contracting Parties; 
• make known the decisions, Resolutions, and Recommendations of the 


COP and the Standing Committee;
• provide secretariat functions for the Scientific and Technical Review 


Panel and maintain the functionality of the Web-based STRP Support 
Service;


• seek financial contributions for the Small Grants Fund (§4.4.6), circulate 
an annual call for applications, and evaluate the project proposals 
received from Contracting Parties, and evaluate proposals received for 
the Wetlands for the Future assistance programme;


• administer projects funded with earmarked contributions;
• keep the Contracting Parties, the Ramsar community, and the public 


informed of developments related to the Convention; 
• inform and advise inquirers, where possible, about matters concerning 


the Convention and wetlands; 
• organize Ramsar Advisory Missions at the request of Contracting 


Parties (§4.3.6) and contribute to follow-up of RAM reports; and
• develop avenues of cooperation with other conventions, 


intergovernmental institutions, and national and international NGOs.


3.4	 The	Administrative	Authorities	and	diplomatic	notifications


 The head of state or government or the Foreign Office of each Contracting 
Party designates a national agency to act as the implementing agency, 
or “Administrative Authority”, of the Convention in that country. The 
Administrative Authority is the focal point for communications with the 
Ramsar Secretariat and the main agency responsible for the application of 
the treaty. (Unlike many other conventions, Ramsar treats the designated 
agency as its “national focal point”, not any individual within it.) It is 
expected that the Administrative Authority will consult and cooperate with 
as many other government agencies and non-governmental institutions as 
possible in order to ensure the best possible results in achieving the goals of 
the Ramsar Convention (see also §3.8, National Ramsar Committees).


 Formal communications concerning Convention business are transmitted by 
the Secretariat through diplomatic notifications sent to either the permanent 
mission to the United Nations in Geneva or the embassy in Bern as 
determined by each Contracting Party. Copies of notifications are normally 
sent to the Administrative Authority in each Contracting Party. When a 
country has no diplomatic representation in Switzerland, notifications are 
normally forwarded to its embassy in another European capital or to the 
country’s permanent mission to the United Nations in New York. 
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3.5	 The	Scientific	and	Technical	Review	Panel	


 The Scientific and Technical Review Panel of the Ramsar Convention was 
established by Resolution 5.5 (1993) as a subsidiary body of the Convention 
to provide scientific and technical guidance to the Conference of the 
Parties, the Standing Committee, and the Ramsar Secretariat. Its individual 
members, who are not paid for their services, are elected by the Standing 
Committee based upon nominations from the Parties, but they serve in their 
own capacities as experts in the scientific areas required by the STRP’s Work 
Plan and not as representatives of their countries. Resolution VII.2 (1999) 
modified the composition of the STRP, Resolution VIII.28 (2002) established 
a detailed modus operandi and terms of reference for the STRP, and Resolution 
IX.11 (2005) established the revised modus operandi under which the STRP is 
presently working.


 For the triennium 2006-2008, the STRP is chaired by Dr Heather Mackay 
of South Africa and vice-chaired by Rebecca D’Cruz of Malaysia – the 
membership of the Panel consists of six regional representatives (one chosen 
from each of the six Ramsar regions), who are charged with networking 
with the scientific communities in their regions; six thematic experts 
chosen for their expertise in the priority areas of work for the period; and 
representatives of the five International Organization Partners (see §3.9 


The Scientific and Technical Review Panel (STRP) meeting in June 2006, Heather MacKay and Rebecca D’Cruz in the 
center. Photo: Ramsar staff.
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below), for 17 full members in all. In addition, the Parties have specified a 
list of 24 convention secretariats, convention subsidiary scientific bodies, 
and scientific organizations as officially Invited Observer Organizations, and 
additional consultants, experts, and organizations are asked to participate 
as required. The progress of the STRP’s work is guided and supervised from 
within the Secretariat by the Deputy Secretary General.


 The STRP’s Work Plan for each triennium is built around the priority tasks 
determined by the Standing Committee, which are based upon requests 
from the Conference of the Parties by means of its Strategic Plan and COP 
Resolutions and Recommendations. The STRP members and observers 
are assisted in their work by a network of STRP National Focal Points 
who advise them directly on STRP matters and provide a liaison between 
the STRP and the networks of other relevant experts within each of their 
countries. The STRP’s Working Groups and the STRP National Focal Points 
communicate by means of electronic mail and Internet discussion groups. 


 The work of the STRP is further assisted by the Web-based STRP Support 
Service, which was created by Wetlands International and is presently 
maintained by the staff of the Secretariat. The purpose of the Support 
Service is to provide the STRP Working Groups and National Focal Points 
with additional contacts among the expert networks of the International 
Organization Partners and other groups, identify gaps in needed expertise 
and endeavor to fill them, assemble a clearinghouse of additional 
information resources for the tasks of the STRP’s Work Plan, and facilitate 
communication amongst the Working Groups, the Focal Points, and other 
sources of expertise.


3.6 The Ramsar Convention budget 


 The Conference of the Contracting Parties reviews the financial regulations  
of the Convention and adopts a core budget for the next triennium at 
each of its ordinary meetings. The Convention uses the Swiss franc as its 
working currency. Draft budgets and explanatory notes are prepared by the 
Secretariat and are submitted for endorsement to the Standing Committee 
prior to ordinary meetings of the Conference. The core budget basically 
covers the following costs:


• functioning of the Convention Secretariat (see list of activities in §3.3);
• some of the costs of the meetings of the Standing Committee and 


STRP, including the cost of participation of members from developing 
countries and countries with economies in transition;


• a contribution to Wetlands International for the management of the 
Ramsar Sites Database and Ramsar Sites Information Service; 


• a contribution to IUCN for costs incurred in hosting the Secretariat 
offices; 


• modest funding for the Convention’s CEPA support activities; and
• a contribution to support regional initiatives under the Convention.


 Travel costs of COP delegates from developing countries and countries with 
economies in transition are normally met by voluntary contributions from 
other Contracting Parties.







The Convention on Wetlands (Ramsar, Iran, 1971)


��


 The budget is approved by consensus among the Contracting Parties 
present and voting at an ordinary meeting of the Conference (if a formal 
vote is required, Article 6.5 stipulates that a two-thirds majority is needed 
for adoption). Each Contracting Party contributes to the core budget a 
percentage based upon that which it contributes to the United Nations 
budget, using the scale approved by the UN General Assembly, but with 
a minimum contribution of 1,000 Swiss francs for those Parties whose 
calculated shares would be less than that amount.


 The core budget for the triennium 2006-2008 is Swiss francs 4,054,390 (ca. 
US$ 3.3 million or € 2.8 million at September 2006 exchange rates), 4,206,277, 
and 4,365,094 for each of the three years.


 In addition to the annual dues paid by member countries to cover the 
core budget, the Ramsar Secretariat receives voluntary contributions from 
Contracting Parties, NGOs, and other donors to implement special projects 
or carry out contractual agreements. Examples include contributions 
to defray the costs of Ramsar Advisory Missions (§4.3.6); to support 
projects through the Ramsar Small Grants Fund, Wetlands for the Future 
initiative (§4.4.6), and the Swiss Grant for Africa; to carry out additional 
communications activities; and to organize regional and other meetings and 
training workshops.


3.7 The Ramsar regions


 The Convention’s system of regionalization came into effect with the 
adoption of Resolution 3.3 (1987) on the establishment of a Standing 
Committee to oversee the implementation of the Convention between 
triennial meetings of the Conference of the Parties. Regionalization is a 
significant factor in the operation of the Convention, in terms of the structure 
of the Standing Committee, the organization of Secretariat staff and duties, 
and the ways in which Contracting Parties cooperate through regional 
representation and meetings.


 This system was reviewed at COP7 (1999), so that now, for technical and 
administrative purposes, the Ramsar Convention has established six regions:


• Africa
• Asia
• Europe
• Neotropics (South and Central America and the Caribbean area)
• North America (Canada, Mexico, and the United States)
• Oceania


 The full list of countries under each region (both those that are Parties and 
countries which have not yet joined) has been determined by Resolution 
VII.1 (1999).


 At the Ramsar Secretariat, there are four “Regional Advisory Teams”, 
each consisting of a Senior Advisor and an Intern/Assistant Advisor, for 
the following regions: Africa, Asia-Pacific, Europe, and the Americas 
(Neotropics and North America). 


 Regional meetings
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 Since 1991, the Ramsar Secretariat has organized regional and subregional 
meetings, usually in preparation for meetings of the Conference of the 
Parties. These meetings give Parties from the regions and subregions an 
opportunity to network and discuss common problems and solutions and/or 
to prepare common region-specific responses, when appropriate, to the 
issues and documents to be considered at the COP. Funding to cover the 
meeting costs, especially for travel and subsistence expenses, is sought by 
the Secretariat on a case-by-case basis from voluntary contributions by the 
Parties, development assistance agencies, and interested NGOs.


Ramsar Regional Meetings in preparation for COP9


Region Dates Location 


3rd Panamerican Ramsar regional meeting 7-12 November 2004 Merida, Mexico


European regional meeting on the 
implementation and efficiency of the Ramsar 
Convention


4-10 December 2004 Yerevan, Armenia 


Africa Regional Meeting on Ramsar COP9 4-8 April 2005 Arusha, Tanzania 


Ramsar COP9 Preparatory Regional Meeting for 
Asia


13-16 May 2005 Beijing, China


Oceania COP9 Preparatory Meeting 29-30 September 2005 Nadi, Fiji Islands


 Reports of these meetings can be found on the Ramsar Web site, http://
ramsar.org/index_cop9_e.htm.


Ramsar Regional and Subregional Meetings in preparation for COP8


Region/subregion Dates Location 


Southern Africa/East Africa 12-14 November 2001 Lusaka, Zambia


Central and North Africa 20-22 March 2002 Algiers, Algeria 


West Africa, Comoros, & Madagascar 5-7 June 2002 Cotonou, Benin 


South America 10-12 September 2001 Buenos Aires, 
Argentina


Central America/Caribbean & North America 26-28 September 2001 San Pedro Sula, 
Honduras 


Pan-American - Neotropics & North America 1-5 July 2002 Guayaquil, Ecuador


East Asia 1-3 October 2001 Bangkok, Thailand


West and Central Asia 3-5 February 2002 Teheran, Iran


Middle East 7-9 October 2002 Beirut, Lebanon 


Pan-European 13-18 October 2001 Bled, Slovenia


Oceania 6-8 May 2002 Apia, Samoa


 Reports of these meetings can be found on the Ramsar Web site, http://
ramsar.org/cop8/cop8_regionalmeetings_schedule.htm.
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3.8 National Ramsar Committees


 Recommendation 5.7 of the COP and the Strategic Plan encourage 
Contracting Parties to establish National Ramsar Committees (or National 
Wetland Committees) which can:


• provide a broader focus at national level for the implementation of the 
Convention, involving relevant government agencies, scientific and 
technical institutions, regional and local authorities, local communities, 
NGOs, and the private sector, to deal with such issues as:
• national wetland policies,
• management of Ramsar sites,
• application of the Montreux Record and Ramsar Advisory Mission 


mechanisms (§4.3.5 and 6),
• inclusion of new sites in the Ramsar List, and
• submissions to the Ramsar Small Grants Fund (§4.4.6). 


 In addition, National Committees may:


• provide expert input to National Reports for meetings of the 
Conference of the Contracting Parties, and


• review implementation of Resolutions and Recommendations adopted 
by the Conference of the Contracting Parties.


 Most importantly, National Ramsar or Wetland Committees provide a 
mechanism for spreading the Convention’s approach to wetland and water 
issues beyond the individuals and branches of government that are officially 
charged with its implementation. Ideally, National Committees should 
include as many sectors of government and representatives of stakeholders 
as possible.


 A large number of Contracting Parties have already established National 
Ramsar Committees, though they vary considerably in form from one 
country to another. For example, some committees consist of representatives 
of several relevant government agencies and appropriate non-governmental 
organizations, sometimes also including academics and other individuals 
with relevant expertise, whilst others may be organized as governmental 
committees (including regional governments in federal States) or as 
essentially non-governmental advisory bodies. 


3.9 Cooperation with other organizations 


 The Ramsar Convention, through the Secretariat and its other bodies, 
maintains close working links with other international, intergovernmental, 
and non-governmental organizations to achieve a strategic alliance for 
wetland conservation. The links with other environment-related conventions 
are reviewed in §1.12.


 UNESCO


 The Secretariat maintains close relations with the United Nations 
Educational, Scientific and Cultural Organization (UNESCO) which:


• acts as Depositary for instruments of accession and ratification to the 
Convention (§5.1), and advises on related legal matters if required;
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• may receive from Contracting Parties details of new wetland sites 
designated for the List of Wetlands of International Importance, where 
such designations are not sent directly to the Secretariat. UNESCO 
forwards details of all listed sites to the Secretariat;


• contributes to Ramsar publications;
• produces certified copies of the Convention in the United Nations’ 


official languages and others.


 UNESCO Man and the Biosphere Programme


 The Ramsar Secretariat has close relations with the MAB Programme, 
including a Joint Programme of Work dating from 2001-2002 and a joint Web 
site (http://www.unesco.org/ mab/BRs/brs_ramsar.shtml) featuring wetlands 
that have been designated both as Ramsar sites and as Biosphere Reserves. 


 International Organization Partners


 The Convention works especially closely with four global non-governmental 
organizations (NGOs) which have been associated with the treaty since its 
beginnings and which, in Resolution VII.3 (1999), were confirmed in the 
formal status of International Organization Partners of the Convention. 
In Resolution IX.16 (2005), the Parties judged that IWMI meets the 
qualifications for Ramsar IOP status that were outlined in 1999 and 
endorsed the addition of that organization as the fifth official partner of the 
Convention. The five IOPs are:


• BirdLife International (formerly ICBP)
• IUCN – The World Conservation Union 
• IWMI – The International Water Management Institute
• Wetlands International (formerly IWRB, the Asian Wetlands Bureau, 


and Wetlands for the Americas)
• WWF (World Wide Fund for Nature) International


 The IOPs provide invaluable support for the work of the Convention at 
global, regional, national, and local levels, chiefly by providing expert 
technical advice, field level implementation assistance, and financial 
support, both from their headquarters units and from their national and 
regional offices and affiliates and from their expert networks. In addition, 
they themselves embody the philosophy of the Ramsar Convention and its 
wise use concept and support the use of the Ramsar guidelines in their own 
work around the world. The IOPs also participate regularly as observers in 
all meetings of the Conference of the Parties and the Standing Committee, 
and as full members of the Scientific and Technical Review Panel.
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 Other non-governmental organizations and related bodies


 In many countries, there is also an “NGO constituency” around the Ramsar 
Convention that works with the government and is active in promoting 
and implementing the goals of the treaty. The Ramsar Secretariat tries to 
maintain as much contact as possible with as many local, national, and 
international NGOs (in addition to the five partners listed above) as are 
in sympathy with Ramsar principles and whose work intersects with the 
Convention’s objectives. 


 Specifically, as of December 2006, the Ramsar Secretariat benefits from 
formal cooperative agreements of various kinds with 


• Ducks Unlimited, 
• Eurosite, 
• the Global Nature Fund
• the International Association for Impact Assessment (IAIA), 
• LakeNet, 
• the Society of Wetland Scientists (SWS), 
• The Nature Conservancy, and
• Wetland Link of the Wildfowl and Wetlands Trust


 Moreover, several additional organizations have been officially invited 
to participate as observers in the work of the Convention’s Scientific and 
Technical Review Panel (STRP), including 


• the Global Water Partnership, 
• the International Coral Reef Initiative (ICRI),
• the International Mire Conservation Group (IMCG), 
• the International Peat Society (IPS), 
• World Conservation Monitoring Centre (UNEP-WCMC), 
• the World Resources Institute (WRI), and
• the World Water Council.


 An increasing number of national and international NGOs make a point 
of participating in the meetings of the Ramsar Conference of the Parties, 
which are perceived as good opportunities for networking and influencing 
government policy and action. The 8th meeting of the COP (2002) in Spain 
was attended by 27 international NGOs and 109 national non-governmental 
organizations working directly or indirectly in the field of wetland 
conservation and sustainable use; at COP9 in Uganda (2005), 26 international 
NGOs and 71 national NGOs were present as observers.


  External support agencies and the private sector


 The Ramsar Secretariat maintains active contacts with a number of external 
support agencies, such as the World Bank and the regional development 
banks, and has invited observer status with the Council of the Global 
Environment Facility (GEF). All of them provide funding both for wetland 
projects and for projects that affect wetlands. Contacts are also maintained 
with the Development Assistance Committee of the Organization for 
Economic Cooperation and Development (OECD) and with the European 
Commission. Financial assistance for projects, meetings, reports, and 
Ramsar-related work on the ground in the developing world has frequently 
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been provided by a number of national development assistance agencies, 
with which the Secretariat maintains close contacts.


 Since 1998, the private sector Danone Groupe has been 
providing generous financial support to the Convention’s 
communications, public awareness, and training activities in 
the so-called “Evian Project”.
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4. Assisting the Contracting Parties
 This section describes the assistance available to Contracting Parties to help 


them meet their obligations under the Convention. 


4.1 The Ramsar ‘Toolkit’


 Over the years, the Conference of the Contracting Parties has adopted a 
considerable body of scientific, technical, and policy guidance to assist 
the Parties in addressing the issues embodied in the Convention’s “three 
pillars”: the wise use of all wetlands, Wetlands of International Importance, 
and international cooperation. Beginning in 2000, all of the guidance then 
existing was gathered into a series of nine handbooks that blended the 
official guidelines themselves with illustrative materials and case studies 
meant to provide additional practical help to implementation. Officially 
entitled The Ramsar Handbooks for the Wise Use of Wetlands, the set soon 
became known as the “Ramsar Toolkit”.


 A subsequent edition of the Handbooks in 2004, by then grown to 14 
volumes, included as well the guidance adopted by the 8th meeting of the 
Conference of the Parties (November 2002), and the third edition, including 
the results of the 9th COP (November 2005) is presently being published in 
late 2006. The list of titles can be found in Appendix 4.


 Amongst the new materials developed by the Scientific and Technical 
Review Panel for consideration and adoption at COP9 is a helpful set 
of “framework” documents that serve to identify all of the other more 
specific guidelines and describe when and how they should be used in 
relation to one another  – these are the “Conceptual Framework for the wise 
use of wetlands”, the “Integrated Framework for the Convention’s water-related 
guidance”, the “Integrated Framework for wetland inventory, assessment, and 
monitoring”, and “Frameworks for managing Ramsar sites and other wetlands”. 
Many of the specific guidelines are described in the following pages. 


4.2 The wise use of wetlands


 Under Article 3.1 of the Convention, Contracting Parties agree to “formulate 
and implement their planning so as to promote the conservation of the 
wetlands included in the List, and as far as possible the wise use of 
wetlands in their territory”. Through this concept of “wise use”, which was 
pioneering when the Convention was drafted, the Convention continues to 
emphasize that human use on a sustainable basis is entirely compatible with 
Ramsar principles and wetland conservation in general. The Ramsar wise 
use concept applies to all wetlands and water resources in a Contracting 
Party’s territory, not only to those sites designated as Wetlands of 
International Importance. Its application is crucial to ensuring that wetlands 
can continue fully to deliver their vital role in supporting maintenance of 
biological diversity and human well-being.


 As this term “wise use” gained currency within the Ramsar community 
and was used elsewhere for different purposes, the Conference of the 
Parties recognized the need for greater precision and adopted a definition 
at its 3rd meeting in Regina, Canada, in 1987. This definition was revised in 
Resolution IX.1 Annex A (2005) as follows: 
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 To assist the Parties in implementing the wise 
use concept, the Wise Use Working Group, 
established at Regina, developed Guidelines 
for the implementation of the wise use concept, 
which were adopted by the 4th COP in Montreux, 
Switzerland, in 1990. Also at the 4th meeting, 
the Wise Use Project was instituted, funded 
by the Government of the Netherlands, and 
an international panel of experts began work 
which culminated in the Additional guidance 
for the implementation of the wise use concept, 
adopted by the 5th Meeting of the Parties in 1993, 
as well as the book of principles and case studies 
entitled Towards the Wise Use of Wetlands, edited 
by T.J. Davis (Ramsar, 1993).


 The pioneering ‘Wise Use Guidelines’ 
emphasized the importance for Contracting 
Parties to:


• adopt national wetland policies, involving 
a review of their existing legislation 
and institutional arrangements to deal 
with wetland matters (either as separate 
policy instruments or as part of national 
environmental action plans, national 
biodiversity strategies, or other national 
strategic planning);


• develop programmes of wetland inventory, 
monitoring, research, training, education 
and public awareness; and


• take action at wetland sites, involving the development of integrated 
management plans covering every aspect of the wetlands and their 
relationships with their catchments.


 The Wise Use Guidelines also emphasized the benefits and values of 
wetlands for sediment and erosion control; flood control; maintenance 
of water quality and abatement of pollution; maintenance of surface and 
underground water supply; support for fisheries, grazing and agriculture; 
outdoor recreation and education for human society; and climatic stability.


 The Ramsar Secretariat assists the Contracting Parties in implementing 
the original Guidelines and Additional Guidance and their subsequent 
commitments on the wise use of wetlands by:


• providing expertise, either through Ramsar technical personnel and its 
network or through external consultants;


The original 1987 
definition of the wise use 
of wetlands established the 
important Ramsar principle 
that its purpose was “for 
the benefit of mankind”: 


“The wise use of wetlands 
is their sustainable 


utilization for the benefit 
of mankind in a way 
compatible with the 


maintenance of the natural 
properties of the ecosystem” 


(Recommendation 3.3, 
1987, now superseded).


At the same time, the 
accompanying definition 
of “sustainable utilization” 
of a wetland contained the 
now-classic formulation of 
sustainability: 


“Human use of a wetland 
so that it may yield the 


greatest continuous benefit 
to present generations 
while maintaining its 


potential to meet the needs 
and aspirations of future 


generations.”


“Wise use of wetlands is the maintenance of their ecological character, achieved 
through the implementation of ecosystem approaches, within the context of sustainable 


development.”
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• making available the further guidelines adopted by the Conference of 
the Parties on many aspects of wetland conservation and wise use;


• funding projects through the Ramsar Small Grants Fund, Wetlands for 
the Future, and Swiss Grant for Africa; and


• seeking third-party funding for wise use projects.


 The original Wise Use Guidelines and Additional Guidance documents were 
ground-breaking in their time, but they have since been partially superseded 
by the wide array of related guidance that has subsequently been adopted 
by the Conference of the Parties, and Resolution IX.1 Annex A, A Conceptual 
Framework for the wise use of wetlands and the maintenance of their 
ecological character (2005), represents an attempt to provide a coherent 
context for all of these various aspects.


 The continuing work of the STRP in elaborating and refining the concept of 
wise use can be found in many of these additional guidance documents that 
have been adopted by the COP (see Appendix 3, References).


4.2.1 Establishment of national wetland policies


 a)  Institutional and organizational arrangements


 Since the 1st Meeting of the Conference of the Contracting Parties (Cagliari, 
1980), and repeatedly thereafter, the Parties to the Ramsar Convention 
have recognized that National Wetland Policies are a key feature in the 
implementation of the wise use concept.


 To help the Contracting Parties in developing their National Wetland 
Policies, the Conference of the Parties has adopted Guidelines for developing 
and implementing National Wetland Policies (Resolution VII.6, 1999), which 
are available on the Ramsar Web site and in Ramsar Handbook 2. 


 The Guidelines strongly urge Parties that have not yet done so to develop 
National Wetland Policies or Strategies, or identifiable parts devoted 
to wetlands in national environmental or biodiversity strategies, and 
they outline a broad-based multisectoral consultative process of policy 
development to resolve conflicting interests and share ownership in the 
Policy amongst all stakeholders.


 In addition, wetland policy planning at the national and regional scales is 
assisted by two other guidance documents agreed by the COP, the Guidelines 
for integrating wetland conservation and wise use into river basin management 
(Resolution VIII. 18, 1999) and the Principles and guidelines for incorporating 
wetland issues into Integrated Coastal Zone Management (ICZM) (Resolution 
VIII. 4, 2002).


 b)  Legislation


Note: The “wise use” principle inscribed in Article 3.1 of the Convention in 1971, and its definition 
and application by the Conference of the Contracting Parties, have been established and have evolved 
completely independently from the so-called “wise use movement” that has emerged in recent years 
in North America. The use of the same term does not necessarily indicate that there is a commonality 


of understanding and/or purpose.
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 Since Recommendation 4.4 in 1987, the Conference of the Contracting 
Parties has urged that Parties review their legal mechanisms to ensure that 
the country’s national, provincial, and local laws and institutions impacting 
upon the conservation and wise use of wetlands and wetland products do 
not conflict with one another or leave gaps or areas of inclarity.


 At COP7 in 1999, in the Technical Session devoted to national planning for 
wetland conservation and wise use, the Parties benefited from a substantial 
background paper prepared by a leading environmental legal expert, 
and they adopted Guidelines on conducting such a review of laws and 
institutions that had been drafted by experts from IUCN’s Environmental 
Law Centre and refined through workshops hosted by the Ramsar 
Secretariat.


 The Guidelines for reviewing laws and institutions to promote the 
conservation and wise use of wetlands (adopted by Resolution VII.7) 
provide a step-by-step blueprint for the establishment of a review team and 
its progress through the various stages required to assess the effectiveness 
of existing wetland-related legal and institutional measures for promoting 
wetland conservation and wise use, including identifying sectoral legal and 
institutional measures which directly or indirectly affect wetlands. Both 
Guidelines and background paper are available in Ramsar Handbook 3.


 Clare Shine, who developed the background paper for COP7, is also co-
author with the late Cyrille de Klemm of Wetlands, Water and the Law: using 
the law to advance wetland conservation and wise use (IUCN Environmental Law 
Centre, 1999), 332 pages, available from the IUCN Publication Services Unit, 
219c Huntingdon Road, Cambridge CB3 0DL, United Kingdom (fax +44 1223 
277175, e-mail info@books.iucn.org ).


4.2.2 Knowledge of wetlands and their values


 To manage wetlands effectively it is necessary to have adequate knowledge 
of their functioning. Inventory, assessment, monitoring, research, and 
training activities help in this respect. Important sources of information 
are the wise use case studies published by the Ramsar Secretariat (Towards 
the Wise Use of Wetlands, 1993); these are now seriously out of date, but the 
Scientific and Technical Review Panel is presently undertaking an analytical 
updating of those original case studies. 


 a)  Inventory


 In Resolution VII.20 (1999), the Contracting Parties recognized the 
importance of comprehensive national inventory as the vital basis for many 
activities necessary for achieving the wise use of wetlands, including policy 
development, identification and designation of Ramsar sites, documentation 
of wetland losses, and identification of wetlands with potential for 
restoration. In Resolution VII.20 the COP also encouraged the collection of 
information for the management of shared wetlands, including those within 
river basins and/or coastal zones as appropriate – they urged Contracting 
Parties which had yet to complete national inventories of their wetland 
resources to give the highest priority to the compilation of comprehensive 
wetland inventories, and requested the STRP to review and further develop 
existing models for wetland inventory and data management, including 
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the use of remote sensing and low-cost and user-friendly geographic 
information systems.


 Accordingly, the STRP developed the Framework for Wetland Inventory, 
which was adopted by the COP in Resolution VIII.6 (2002) and published 
in Ramsar Handbook 12. The Framework provides guidance for designing 
wetland inventory at multiple scales from site-based to provincial, national 
and regional and explains the inventory process in 13 steps leading from 
defining objectives to choosing a methodology to planning a pilot study. 


 b) Monitoring


 Monitoring is the process of measuring change in ecological character in 
any wetland over a period of time. It can be carried out at different levels of 
intensity, depending on available funding and/or technology. 


 Monitoring methods include simple field observations, remote sensing, 
quantitative sampling techniques such as the gathering of wetland plant 
material, and, where changes in social values and uses are concerned, 
participatory observation. Resolution VI.1 of the Conference of the Parties 
(Brisbane, Australia, 1996) adopted a brief Framework for designing a wetland 
monitoring programme to assist the Parties.


 The Integrated Framework for wetland inventory, monitoring, and 
assessment prepared by the STRP and adopted by Resolution IX.1 Annex E 
(2005) noted that “the delivery of the conservation and wise use of wetlands,“the delivery of the conservation and wise use of wetlands, 
in line with the commitments embodied in the Ramsar Convention, entails: 


a) establishing the location and ecological characteristics of wetlands 
(baseline inventory);


b)  assessing the status, trends and threats to wetlands (assessment);
c)  monitoring the status and trends, including the identification of 


reductions in existing threats and the appearance of new threats 
(monitoring); and 


d)  taking actions (both in situ and ex situ) to redress any such changes 
causing or likely to cause damaging change in ecological character 
(management).”


 The Integrated Framework provides descriptions and guidance on all 
of these important aspects of the issue and draws all of the existing and 
planned Ramsar guidelines into a coherent scheme. This document can be 
found in Ramsar Handbook 11.


4.2.3 Action at particular wetland sites


 a)  Ecological aspects


 Maintenance of the ecological functioning of a wetland requires an 
integrated, catchment approach to management, incorporating the different 
uses and activities that are compatible with sustainability.


 Such management must take an interdisciplinary approach drawing upon 
the principles of biology, economics, policy, and social sciences. Global 
concerns must also be considered, namely, for example, shared wetland 
systems, shared species, and the issue of global climate change.
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 b)  Human activities


 To achieve the wise use of a wetland so that present and future generations 
may enjoy its benefits, a balance must be attained that ensures maintenance 
of the wetland type. Activities may vary between:


• strict protection with no resource exploitation;
• a small amount of resource exploitation;
• large-scale sustainable resource exploitation; or
• active intervention in the wetland, including restoration.


 Management can be adapted to suit local conditions, sensitive to local 
cultures and respectful of traditional uses. 


 c)  Integrated management planning


 In addition to the other guidance documents described in this Manual, the 
Contracting Parties have adopted an evolving suite of further guidelines and 
principles on an array of management issues faced by the Parties in their 
planning for the conservation and wise use of wetland resources and their 
implementation of the Ramsar Convention. 


 New Guidelines for management planning for Ramsar sites and other 
wetlands 


 Recognizing that for the conservation of wetlands and the wise use of their 
resources, an overall agreement is essential between the various managers, 
owners, occupiers and other stakeholders, and that the management 
planning process provides the mechanism to achieve this agreement, the 
Contracting Parties adopted a first set of Guidelines on management planning 
for Ramsar sites and other wetlands at COP5 in 1993 (Resolution 5.7). These 
have been successful in their rational and flexible application at wetland sites 
of many types and sizes, but over time it became evident that a rethinking 
was needed.


 During the triennium 1999-2002, the Scientific and Technical Review Panel 
(STRP) drafted New Guidelines, which focused upon the management plans 
themselves as part of a dynamic and continuing management planning 
process and provided additional guidance on environmental, social and 
economic impact assessment and cost-benefit analysis, zonation and 
multiple use, design and maintenance of buffer zones, and the application 
of the precautionary approach. These were adopted by the Parties in 
Resolution VIII.14 (2002) and can be found in Ramsar Handbook 16.


 Guidelines for establishing and strengthening local communities’ and 
indigenous peoples’ participation in the management of wetlands 


 In Recommendation 6.3 (1996), the Contracting Parties acknowledged that 
local and indigenous people have a particular interest in ensuring that the 
wetlands within their region are managed wisely and, in particular, that 
indigenous people may have distinct knowledge, experience and aspirations 
in relation to wetland management. They also noted that the wise use of 
wetlands will benefit the quality of life of local and indigenous people and 
that these people, in addition to their involvement in site management, 
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should derive the benefits that result from conservation and wise and 
sustainable use of wetlands. 


 The Recommendation called upon the Parties to make specific efforts to 
encourage active and informed participation of local and indigenous people, 
at Ramsar listed sites and other wetlands and their catchments, as well as 
their direct involvement, through appropriate mechanisms, in wetland 
management, and to recognize the value of the knowledge and skills of local 
and indigenous people in relation to wetland management, making special 
efforts to encourage and facilitate their participation in the development and 
implementation of wetland policies and programmes.


 In addition, COP6 instructed the Ramsar Secretariat, in consultation 
with the World Wide Fund For Nature (WWF), the Kushiro International 
Wetlands Centre, the Caddo Lake Institute, IUCN - The World Conservation 
Union, and other NGOs with relevant regional and local experience, to 
produce criteria and guidance for involving local and indigenous people 
in the management of wetlands for consideration at the next meeting of 
the COP. After three years of drafting sessions and workshops, led by the 
IUCN Social Policy Group and the other organizations mentioned above, 
supported financially by the Governments of Australia, Switzerland, and the 
United Kingdom, the delegates at COP7 were able to consider a substantial 
background paper in a Technical Session and review 23 case studies from 
around the world and then to adopt the Guidelines (Resolution VII.8) in 
order to provide the Parties with substantial assistance in implementing this 
part of the wise use principle. The Guidelines are available on the Ramsar 
Web site and in Ramsar Handbook 5.


 Principles and guidelines for wetland restoration 


 Recommendation 4.1 (1990) notes that “the maintenance and conservation 
of existing wetlands is always preferable and more economical than their 
subsequent restoration” and “restoration schemes must not weaken efforts 
to conserve existing natural systems”. Experience clearly shows that 
currently available restoration techniques almost never lead to conditions 
that match those of pristine natural ecosystems. As a corollary to this, 
trading high-quality habitat or ecosystems for promises of restoration should 
be avoided except in the case of overriding national interests. However, 
restoration of individual sites can contribute to ongoing management of 
existing high quality wetlands by, for example, improving overall catchment 
condition and contributing to improved water allocation management.


 Recognizing the importance of past experience in wetland restoration 
and the increasing interest in restoration among Contracting Parties, 
Recommendation 6.15 (1996) urged “the Scientific and Technical Review 
Panel [STRP], in collaboration with the Secretariat and concerned 
Contracting Parties and partners, to define guidelines on principles for 
wetland restoration”. The STRP was tasked with further developing these 
tools and guidelines by Resolution VII.17 concerning Restoration as an element 
of national planning for wetland conservation and wise use. 


 During the triennium 1999-2002, the experts of the STRP and their 
collaborators developed the Principles and guidelines for wetland restoration, 
which were adopted by Resolution VIII.16 (2002), Ramsar Handbook 16, 
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and established a mini-Web site that provides further guidance on tools 
and methods, including case studies, for wetland restoration (http://ramsar.
org/strp/strp_rest_index.htm). The guidelines provide a step-by-step process 
through the identification, development and implementation of a restoration 
project. 


 Guidelines for the allocation and management of water for maintaining the 
ecological functions of wetlands


 In 2002 the Conference of the Contracting Parties, recognizing “the vital 
contribution made by wetlands on many occasions to ensure the allocation 
of water required for human well-being, including food and water security, 
and in flood control and poverty alleviation”, but at the same time “aware 
of the increasing demands being placed upon freshwater resources in 
many parts of the world and the threat this poses for maintaining wetland 
ecosystem functions and their biodiversity”, adopted a set of guidelines on 
water allocation (Resolution VIII.1) and urged the Parties to make use of 
them, adapting them as necessary to suit national conditions. The Guidelines 
begin with a set of seven basic principles always to be borne in mind and 
then proceed to discuss six areas of water allocation and management 
with clear general steps for practitioners to follow. The Guidelines are 
supported by a background paper, “Allocation and management of water for 
maintaining wetland ecosystem functions: processes, strategies and tools”, 
that was also drafted by the STRP and presented to COP8 for the delegates’ 
information. Guidelines and background paper are available in Ramsar 
Handbook 8.


 Guidelines for integrating wetland conservation and wise use into river 
basin management


 River basins or catchments (the land area between the source and the mouth 
of a river including all of the lands that drain into the river), and coastal 
and marine systems influenced by catchment discharges, are important 
geographical units for considering the management of wetlands and 
water resources. In Resolution VII.18 (1999) the COP adopted guidance for 
the Parties, both the sectors of government concerned immediately with 
wetlands and those other sectors concerned with other, perhaps broader 
planning issues, on how to integrate the principles of wetland conservation 
and wise use into management planning for the whole catchments of which 
the wetlands are a part.


 The Guidelines consider such topics as strengthening policy and legislation, 
involving stakeholders and the public, minimizing the impacts of land use 
and water development projects on wetlands, maintaining natural water 
regimes, and cooperating internationally on shared river basins. River 
Basin Management: additional guidance was developed by the STRP and 
adopted by Resolution IX.1 Annex Ci (2005), and both the Guidelines and 
the Additional Guidance can be found in Ramsar Handbook 7.


 Principles and guidelines for incorporating wetland issues into Integrated 
Coastal Zone Management (ICZM) 


 Parties to the Ramsar Convention have recognized the importance of 
securing the conservation and wise use of wetlands in the coastal zone 
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through full engagement with ICZM processes. Recommendation 6.8 called 
on Contracting Parties to adopt and apply strategic planning and integrated 
coastal zone management principles to assist sound decision-making on 
the conservation and wise use of coastal wetlands, and in Resolution VII.21 
the Contracting Parties resolved to review and modify existing policies that 
adversely affect intertidal wetlands and to seek to introduce measures for 
the long-term conservation of these areas.


 The Principles and guidelines adopted by Resolution VIII.4 (2002) were 
developed by the STRP in order to help to ensure that coastal wetland 
conservation and wise use are better understood as essential to the 
sustainable development of the coastal zone, rather than being regarded, as 
is often the case, as solely a sectoral nature conservation and protected areas 
issue. The Principles and guidelines can be found in Ramsar Handbook 10.


 Guidelines for Global Action on Peatlands (GAP) 


 The Guidelines, drafted by the STRP with particular assistance by experts 
from the International Mire Conservation Group and the International 
Peat Society, form the basis for the development of a global action plan for 
peatlands by Ramsar Contracting Parties, the Convention’s bodies, and 
International Organization Partners and other organizations working to 
address peatland issues. They were adopted by Resolution VIII.17 (2002). 
As called for in that Resolution, a Coordinating Committee, composed 
of representatives of interested governments and peatland expert 
organizations, was established in late 2003 to prepare an implementation 
plan for global action on peatlands, and this work is ongoing.


4.2.4 The Wise Use Project


 Following the adoption of expanded guidelines for the implementation of 
the wise use of wetlands by the 1990 Conference of the Contracting Parties, 
the Government of the Netherlands provided funding for a three-year 
project designed to draw lessons from a number of experiments in the wise 
use of wetlands. The project aimed to provide examples of site-specific 
wise use from regions throughout the world, provide practical examples 
of the interrelation between human activities and wetlands, and provide 
information about the process of developing national wetland inventories 
and policies.


 The Wise Use Project was coordinated by the Secretariat, with technical 
support from the Wise Use Working Group (established by the Conference 
of Contracting Parties in 1987), the IUCN Wetlands Programme, and the 
University of Leiden, the Netherlands. Seventeen case studies were selected, 
in developed and developing countries, providing the widest possible 
geographical representation in different socio-economic contexts. In each 
case, the studies examined (a) the problems encountered, (b) the methods 
employed to counteract the problems, (c) the results and achievements 
obtained, and (d) the lessons learned. A report on the project, entitled 
Towards the Wise Use of Wetlands, was published by Ramsar in 1993 and has 
established a baseline for the Convention’s thinking on the practical aspects 
of wise use since then, as can be seen in the many subsequent guidance 
documents produced by the STRP and adopted by the COP which elaborate 
and refine the concept in many ways.
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4.3 Listed sites


 At the time of joining the Convention, each Contracting Party undertakes 
to designate at least one site for inclusion in the List of Wetlands of 
International Importance (the “Ramsar List”). The inclusion of a site in the 
Ramsar List confers upon it the prestige of international recognition and 
embodies the government’s commitment to take all steps necessary to ensure 
the maintenance of the ecological character of the site. While inscription 
on the Ramsar List acknowledges the international importance of the site, 
Article 2.3 of the Convention established that “the inclusion of a wetland in 
the List does not prejudice the exclusive sovereign rights of the Contracting 
Party in whose territory the wetland is situated.” 


 Following accession, Contracting Parties are expected to designate 
additional “suitable” wetlands for the List (Article 2.1) or extend the 
boundaries of those already included. They select wetlands within their 
territories on the basis of their international significance in terms of ecology, 
botany, zoology, limnology or hydrology, as measured by reference to the 
Convention’s Criteria for Identifying Wetlands of International Importance. 
The information on each listed site is included in the Ramsar Sites Database 
maintained by Wetlands International under contract with the Ramsar 
Convention.


 The 7th Meeting of the Conference of the Parties (May 1999) adopted a 
Strategic Framework and guidelines for the future development of the List 
of Wetlands of International Importance of the Convention on Wetlands 
(Ramsar, Iran, 1971) (Resolution VII.11). The Vision for the List adopted 
under the framework, as amended by Resolution IX.1 Annex B (2005), is: 


 The Strategic Framework establishes five general objectives for the List as 
well as a concrete target: “To ensure that the List contains at least 2,500 sites 
covering 250 million hectares by 2010”. 


 Wetlands to be added to the Ramsar List must be designated by the national 
government, specifically by the agency within the national government that 
has been authorized to represent the nation in implementing the Ramsar 
Convention, i.e., the “Administrative Authority” (§3.4). Thus, by designating 
a new Ramsar site, the national government is making a commitment 
to “promote the conservation” of the site. The various Parties have their 
own procedures for the nomination of potential Ramsar sites within their 
countries prior to the national decision to designate them (e.g., the policy of 
the USA can be found at http://international.fws.gov/fedregister/ramsarfr.
html), and individuals and NGOs wishing to have wetlands added to the 
Ramsar List would do well to contact the Administrative Authority in their 
country at an early stage. 


 At the time of its accession to the Convention, a new Party must send by 
diplomatic channels directly to the Director-General of UNESCO (with a 
copy to the Ramsar Secretariat) the information about at least one wetland 


To develop and maintain an international network of wetlands which are important for 
the conservation of global biological diversity and for sustaining human life through the 


maintenance of their ecosystem components, processes and benefits/services.
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that meets the Criteria for inclusion in the Ramsar List, with a map 
with boundaries clearly delineated. UNESCO, the Ramsar Convention’s 
Depositary, forwards this information to the Ramsar Secretariat with official 
notification of the new Party’s accession. But please note: all subsequent 
designations of wetlands for the Ramsar List should be sent by the 
Administrative Authority directly to the Ramsar Secretariat – following the 
Party’s accession, UNESCO is not involved in designations for the Ramsar 
List in any way. Communicating subsequent new designations through 
diplomatic channels may unnecessarily complicate and slow the process of 
evaluating new nominations and adding new sites to the List.


 Exceptionally, a Contracting Party may, because of its “urgent national 
interests”, delete or restrict the boundaries of a wetland already included in 
the List (Article 2.5 of the Convention). The Convention provides, however, 
that such deletions or restrictions should be compensated for by the 
designation as a Ramsar site of another wetland with similar habitat values, 
either in the same area or elsewhere (Article 4.2). In practice, only a handful 
of boundary restrictions have occurred, and for the only sites ever deleted 
from the Ramsar List, the “urgent national interests” clause was not invoked 
-- they were three which had been designated prior to the adoption of the 
Criteria and were then found not to fulfil any of them (three new sites were 
designated in compensation). Resolutions VIII.20 (2002) and IX.6 (2005) offer 
guidance on interpretation of these issues.


 In Resolutions VII.11 (1999) and VIII.10 (2002), the Contracting Parties 
have strongly urged the use of the Strategic Framework by Parties seeking 
to implement the Vision for the Ramsar List, that of developing a coherent 
international network of important wetlands.


 In addition, the Strategic Framework covers the issue of Wetlands of 
International Importance and the Ramsar principle of “wise use”; includes 
guidelines for a systematic approach to identifying priority wetlands for 
designation under the Ramsar Convention; and updates the Convention’s 
Criteria for identifying Wetlands of International Importance (§4.3.1), as 
well as the guidelines for their application and long-term targets.


 A Classification System for Wetland Type (§4.3.4) has also been formulated, 
by which means the different wetland types within a site can be recorded in 
the Ramsar Sites Database in a simple and consistent manner.


 Sites on the List at which changes in ecological character have occurred, 
are occurring, or are likely to occur can be placed by the Contracting Party 
concerned on a special register known as the Montreux Record (§4.3.5), a 
list of Ramsar sites requiring priority conservation attention. These sites may 
benefit from the application of the Ramsar Advisory Mission mechanism 
(§4.3.6), by which the Ramsar Secretariat organizes technical missions to 
seek solutions and provide advice to the relevant authorities. Article 3.2 
of the Convention (§4.3.7) commits the Parties to make themselves aware 
of potential changes to the ecological character of listed sites and to report 
these to the Ramsar Secretariat without delay. 


 The establishment of wetland inventories (§4.2.2), based on the best 
scientific information available at both national and international level, 
constitutes an effective basis to achieve the designation for the Ramsar List 
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of the largest number and most coherent network of wetland sites. Some 
Contracting Parties, such as the Netherlands and the United Kingdom, have 
applied the Ramsar Criteria to a national inventory of wetlands, drawn 
up a detailed list of sites which meet these Criteria, and designate the sites 
progressively, as formalities are completed at national level. The Conference 
of the Parties has adopted a Ramsar Framework for Wetland Inventory 
(Resolution VIII.6, 2002) to provide assistance to the Parties in preparing 
their inventories.


 When requested, the Secretariat and its technical partners may be able to 
assist Contracting Parties and States preparing to join the Convention with 
inventory preparation, particularly in States where no national scientific 
inventory is already available. Those Contracting Parties with established 
national scientific inventories are encouraged to provide technical and/or 
financial support to member States without such inventories.


 Designating a wetland for the Ramsar List does not in itself require the site 
previously to have been declared a protected area. In fact, listing under the 
Ramsar Convention, especially in the case of sites subject to intensive use 
by human communities – either to extract resources or to benefit from the 
natural functions of the wetland – can provide the necessary protection to 
ensure its long-term sustainability. This can best be achieved by preparing 
and implementing an appropriate management plan, with the active 
participation of all stakeholders.


 The Ramsar List of Wetlands of International Importance is kept up 
to date by the Ramsar Secretariat. Arranged alphabetically by member 
State, it shows the site name, date of designation, location, total area, and 
geographical coordinates of each Ramsar site. In addition, the Ramsar 
Secretariat publishes an annotated version of the List, including a descriptive 
paragraph about each Ramsar site – the 420-page printed version (reprinted 
every three months) is available free of charge from the Ramsar Secretariat, 
and the continuously updated texts are also available on the Ramsar Web 
site, http://ramsar.org/profile/ profile_index.htm. The original Ramsar 
Information Sheets (RISs) submitted by the Parties with each Ramsar site 
designation, or their most recent updates, can be downloaded for most 
sites in PDF format from the Ramsar Sites Information Service (http://www.
wetlands.org/rsis/) maintained by Wetlands International.


 At its October 1996 meeting, the Standing Committee invited Parties to 
adopt a standard text (translated into the local language) for signs at all 
Ramsar sites, identifying the site as a Wetland of International Importance 
(§4.6.7).


4.3.1  Criteria for identifying Wetlands of International Importance 


 The text of the Convention (Article 2.2) states that:


 “Wetlands should be selected for the List on account of their international 
significance in terms of ecology, botany, zoology, limnology or hydrology” 


and indicates that “in the first instance, wetlands of international importance 
to waterfowl at any season should be included”. 


 The process of adopting specific criteria for the identification of 
internationally important wetlands began in 1974, but the first official 
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Criteria for the designation of Wetlands of International Importance


Group A of the 
criteria


Sites containing 
representative, rare 
or unique wetland 
types


Criterion 1: A wetland should be considered 
internationally important if it contains a 
representative, rare, or unique example of a 
natural or near-natural wetland type found 
within the appropriate biogeographic region.


Group B of the 
criteria


Sites of international 
importance 
for conserving 
biodiversity


Criteria based on 
species and ecological 
communities


Criterion 2: A wetland should be considered 
internationally important if it supports 
vulnerable, endangered, or critically 
endangered species or threatened ecological 
communities.
Criterion 3:  A wetland should be considered 
internationally important if it supports 
populations of plant and/or animal species 
important for maintaining the biological 
diversity of a particular biogeographic region.
Criterion 4: A wetland should be considered 
internationally important if it supports plant 
and/or animal species at a critical stage in their 
life cycles, or provides refuge during adverse 
conditions.


Specific criteria based 
on waterbirds


Criterion 5: A wetland should be considered 
internationally important if it regularly 
supports 20,000 or more waterbirds.
Criterion 6: A wetland should be considered 
internationally important if it regularly 
supports 1% of the individuals in a population 
of one species or subspecies of waterbird.


Specific criteria based 
on fish


Criterion 7: A wetland should be considered 
internationally important if it supports a 
significant proportion of indigenous fish 
subspecies, species or families, life-history 
stages, species interactions and/or populations 
that are representative of wetland benefits 
and/or values and thereby contributes to global 
biological diversity.
Criterion 8: A wetland should be considered 
internationally important if it is an important 
source of food for fishes, spawning ground, 
nursery and/or migration path on which fish 
stocks, either within the wetland or elsewhere, 
depend.


Specific criteria based 
on other taxa


Criterion 9: A wetland should be considered 
internationally important if it regularly 
supports 1% of the individuals in a population 
of one species or subspecies of wetland-
dependent non-avian animal species.
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Criteria were agreed at COP1 in 1980. In 1987 and 1990, the Conference 
of the Parties revised the Criteria further, and at COP6 in 1996 the 
Parties added new Criteria based on fish and fisheries. The Criteria were 
reorganized into two groups – based upon representativeness/uniqueness 
and upon biodiversity – by the Strategic Framework and guidelines for the future 
development of the List (adopted by Resolution VII.11, 1999), and at COP9 
(2005) a ninth Criterion was added to cover wetland-dependent non-avian 
animal species.


 The Strategic Framework provides extensive guidelines for the consistent 
application of the Criteria. Ramsar COP8 (2002) requested the Scientific 
and Technical Review Panel (STRP) to review Ramsar’s Criteria for site 
designation in relation to the indicative components of biological diversity 
listed in Annex I of the Convention on Biological Diversity, notably in 
relation to criteria and guidelines for socio-economic and cultural features of 
wetlands, with a view to possibly harmonizing the site selection criteria with 
the CBD’s priorities for site conservation.


 Recognizing that cases may arise where a Ramsar site was designated for the 
List prior to the adoption of the latest version of Criteria and may no longer 
meet any of those current Criteria, or where a Ramsar site has subsequently 
lost the ecological values for which it was originally designated, the practice 
has been that the Secretariat, in consultation with the Contracting Party 
concerned, evaluates what measures might be necessary to extend, enhance 
or restore the wetland’s functions and values to the degree that it would 
qualify for inclusion in the List. Where there is no possibility of extension 
or enhancement/restoration of its functions or values, the Contracting Party 
concerned instructs the Secretariat to remove the site from the List, and the 
Party then applies the provisions for compensation, as provided in Article 
4.2 of the Convention. This has only occurred in a very few cases. The 
Parties adopted Guidance for the consideration of the deletion or restriction of 
the boundaries of a listed Ramsar site annexed to Resolution IX.6 (2005), which 
includes an analysis of scenarios in which the need to delete or restrict a 
Ramsar site might arise and a careful eight-step process that Parties should 
undertake if that should ever become necessary.


4.3.2 The Information Sheet on Ramsar Wetlands 


 The Information Sheet on Ramsar Wetlands (“RIS”) is the means by which 
Contracting Parties present information on wetlands designated for the 
List of Wetlands of International Importance, and by which the List is kept 
up to date. The items to be reported on by means of the Information Sheet 
– including factual data on surface area, altitude, wetland types, location, 
legal jurisdiction, etc.; justifications for the Criteria cited for determining 
international importance; and an array of additional data on, inter alia, 
hydrological values, flora and fauna, land uses, socio-cultural factors, 
conservation measures, and potential threats – were approved by the 1990 
Conference of the Parties (Recommendation 4.7) and have been updated 
regularly since then, mostly recently in several Resolutions at COP9 (2005). 
The information presented in the Information Sheets is entered into the 
Ramsar Sites Database (§4.3.3) and forms a basis both for monitoring and 
analysis of the ecological character of the site and for assessing the status 
and trends of wetlands regionally and globally.
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 The Information Sheet provides an internationally standardized format for 
describing wetlands and must be accompanied by the most detailed and 
up-to-date map available, which shows the boundaries of the Ramsar site 
precisely. Completed Information Sheets on Ramsar Wetlands and maps are 
to be sent directly to the Ramsar Secretariat, with a letter signed by the head 
of the Administrative Authority representing the national government which 
requests that the wetland be added to the Ramsar List. (RISs and maps 
accompanying a new Party’s obligatory first Ramsar site designation should 
be sent to the Director-General of UNESCO with the instrument of accession, 
with copies to the Secretariat.)


 To assist compilers in filling in the form, the following additional items are 
provided and should be read first: an Explanatory Note and Guidelines on how 
to complete the Information Sheet; the “Classification System for Wetland 
Type” (§4.3.4); and the Strategic Framework with its explanations of the 
Criteria for Identifying Wetlands of International Importance (§4.3.1).


 Resolution 5.3 recognizes that some Contracting Parties might have 
insufficient data and/or resources to complete the RIS adequately. The 
Resolution urges such Parties to consult existing regional wetland 
inventories and relevant expert bodies, including NGOs, where appropriate, 
and to seek assistance from the Ramsar Secretariat – financial and technical 
assistance for the studies leading to a new site designation have frequently 
been secured through the Ramsar Small Grants Fund or the good offices of 
the International Organization Partners and other NGOs. 


 In addition, the Secretariat’s regional advisory teams, when receiving 
completed RISs for which the data or maps may be inadequate, will work 
with the Party’s Administrative Authority to bring the information and 
presentation up to the standard stipulated by the Conference of the Parties 
in its Resolutions, before the new site is actually added to the Ramsar List. 


 Up-to-date RIS data. In Resolution VI.13 (1996), the Parties urged that 
the RISs for all Ramsar sites should be updated and resubmitted to the 
Secretariat at least every six years, in order to maintain a certain currency in 
the data available to the public from the Ramsar Sites Database and to serve 
as a management tool for the detection and monitoring of changes at the 
sites over time. The success with which the Parties have been able to keep 
their site information up to that standard of currency can be viewed on the 
Web page “Status of RIS information and maps” (http://ramsar.org/ris/key_
ris_status.htm).


4.3.3 The Ramsar Sites Database


 The List of Wetlands of International Importance and the Montreux Record 
(§4.3.5) are based upon information stored in the Ramsar Sites Database, 
which is maintained under contract with the Ramsar Convention by 
Wetlands International at its headquarters in Wageningen, the Netherlands. 
The Database services provided by Wetlands International through its 
Ramsar Sites Information Service are intended to:


• enable the Secretariat to respond rapidly to reports of changes in 
ecological character at listed sites;
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• prepare briefs for Secretariat staff and consultants engaged in special 
projects;


• provide information for Secretariat technical staff working on wise use 
and management plan projects; 


• process inquiries and data requests from Contracting Parties, partner 
organizations, researchers, and the public; 


• prepare site-based texts and illustrations for Ramsar publications; 
• provide essential data to those developing global, regional and national 


inventories of wetlands.


 Wetlands International has developed the Ramsar Sites Information Service 
(http://www. wetlands.org/rsis/) in such a way that a broad array of site 
information, statistical analyses, and maps can be searched for and viewed 
directly. 


4.3.4	 Classification	System	for	Wetland	Type	


 The Information Sheet on Ramsar Wetlands asks for details of all wetland 
types present within the designated Ramsar site boundaries, ranked in order 
of their predominance within the site. A prescribed “Classification System 
for Wetland Type” was approved by the 1990 Conference of the Contracting 
Parties (Recommendation 4.7) and subsequently amended.


 The categories listed in the classification were not intended to be 
scientifically exhaustive, but only to provide a broad framework for the 
rapid identification of the main wetland habitat types represented at each 
site, with the “dominant wetland type” clearly indicated. Forty-two wetland 
types are identified in the system, grouped into the categories “coastal/
marine”, “inland”, and “human-made”. 


Ramsar Classification System for Wetland Type


The codes are based upon the Ramsar Classification System for Wetland Type as approved by 
Recommendation 4.7 and amended by Resolutions VI.5 and VII.11 of the Conference of the 
Contracting Parties. The categories listed herein are intended to provide only a very broad 
framework to aid rapid identification of the main wetland habitats represented at each site. 


Marine/Coastal Wetlands
A -- Permanent shallow marine waters in most cases less than six metres deep at low tide; 


includes sea bays and straits.
B --  Marine subtidal aquatic beds; includes kelp beds, sea-grass beds, tropical marine 


meadows.
C -- Coral reefs.
D -- Rocky marine shores; includes rocky offshore islands, sea cliffs.
E --  Sand, shingle or pebble shores; includes sand bars, spits and sandy islets; includes 


dune systems and humid dune slacks.
F --  Estuarine waters; permanent water of estuaries and estuarine systems of deltas.
G -- Intertidal mud, sand or salt flats.
H -- Intertidal marshes; includes salt marshes, salt meadows, saltings, raised salt marshes; 


includes tidal brackish and freshwater marshes.
I --  Intertidal forested wetlands; includes mangrove swamps, nipah swamps and tidal 


freshwater swamp forests. 
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J --  Coastal brackish/saline lagoons; brackish to saline lagoons with at least one 
relatively narrow connection to the sea.


K -- Coastal freshwater lagoons; includes freshwater delta lagoons.
Zk(a) – Karst and other subterranean hydrological systems, marine/coastal


Inland Wetlands
L -- Permanent inland deltas.
M -- Permanent rivers/streams/creeks; includes waterfalls.
N -- Seasonal/intermittent/irregular rivers/streams/creeks.
O -- Permanent freshwater lakes (over 8 ha); includes large oxbow lakes.
P -- Seasonal/intermittent freshwater lakes (over 8 ha); includes floodplain lakes.
Q -- Permanent saline/brackish/alkaline lakes.
R -- Seasonal/intermittent saline/brackish/alkaline lakes and flats.
Sp -- Permanent saline/brackish/alkaline marshes/pools.
Ss -- Seasonal/intermittent saline/brackish/alkaline marshes/pools. 
Tp -- Permanent freshwater marshes/pools; ponds (below 8 ha), marshes and swamps on 


inorganic soils; with emergent vegetation water-logged for at least most of the growing 
season.


Ts -- Seasonal/intermittent freshwater marshes/pools on inorganic soils; includes sloughs, 
potholes, seasonally flooded meadows, sedge marshes.


U -- Non-forested peatlands; includes shrub or open bogs, swamps, fens.
Va -- Alpine wetlands; includes alpine meadows, temporary waters from snowmelt.
Vt -- Tundra wetlands; includes tundra pools, temporary waters from snowmelt.
W -- Shrub-dominated wetlands; shrub swamps, shrub-dominated freshwater marshes, 


shrub carr, alder thicket on inorganic soils.
Xf -- Freshwater, tree-dominated wetlands; includes freshwater swamp forests, seasonally 


flooded forests, wooded swamps on inorganic soils.
Xp -- Forested peatlands; peatswamp forests.
Y -- Freshwater springs; oases.  
Zg -- Geothermal wetlands
Zk(b) – Karst and other subterranean hydrological systems, inland


Note: “floodplain” is a broad term used to refer to one or more wetland types, which may 
include examples from the R, Ss, Ts, W, Xf, Xp, or other wetland types. Some examples of 
floodplain wetlands are seasonally inundated grassland (including natural wet meadows), 
shrublands, woodlands and forests. Floodplain wetlands are not listed as a specific wetland type 
herein.


Human-made wetlands
1 -- Aquaculture (e.g., fish/shrimp) ponds
2 -- Ponds; includes farm ponds, stock ponds, small tanks; (generally below 8 ha).
3 -- Irrigated land; includes irrigation channels and rice fields.
4 -- Seasonally flooded agricultural land (including intensively managed or grazed wet 


meadow or pasture).
5 -- Salt exploitation sites; salt pans, salines, etc.
6 -- Water storage areas; reservoirs/barrages/dams/impoundments (generally over 8 ha).
7 -- Excavations; gravel/brick/clay pits; borrow pits, mining pools.
8 -- Wastewater treatment areas; sewage farms, settling ponds, oxidation basins, etc.
9 -- Canals and drainage channels, ditches.
Zk(c) – Karst and other subterranean hydrological systems, human-made







The Ramsar Convention Manual, 4th ed.


��


4.3.5 The Montreux Record 


 The Montreux Record is a register of wetland sites on the List of Wetlands 
of International Importance where changes in ecological character have 
occurred, are occurring, or are likely to occur as a result of technological 
developments, pollution or other human interference. It is maintained as 
part of the Ramsar List. The Conference of the Parties has adopted working 
definitions of “ecological character” and “change in ecological character” 
(Appendix 5), as well as a Wetland Risk Assessment Framework.


 The Montreux Record was established by Recommendation 4.8 of the 
Conference of the Contracting Parties (1990). Resolution 5.4 of the 
Conference (1993) determined that the Montreux Record should be 
employed to identify priority sites for positive national and international 
conservation attention. As they expressed it in Resolution VIII.8 (2002), 
the Parties believe that “the voluntary inclusion of a particular site on 
the Montreux Record is a useful tool available to Contracting Parties in 
circumstances where:


a) demonstrating national commitment to resolve the adverse changes 
would assist in their resolution;


b) highlighting particularly serious cases would be beneficial at national 
and/or international level;


c)  positive national and international conservation attention would benefit 
the site; and/or


d)  inclusion on the Record would provide guidance in the allocation of 
resources available under financial mechanisms.”


 Resolution VI.1 (1996) established more precise procedures for the use of the 
Montreux Record mechanism, with guidelines on the steps to be taken for 
including Ramsar sites on the Record and removing sites from it. Sites may 
be added to and removed from the Record only with the approval of the 
Contracting Parties in which they lie. As of December 2006, 58 Ramsar sites 
are present in the Montreux Record – 23 sites which had been listed on the 
Montreux Record have since been removed from it (though one of those has 
been placed upon it again).


 At the request of the Contracting Party concerned, the Secretariat may send a 
technical mission, known as the “Ramsar Advisory Mission”, to analyze the 
situation at one or more particular Montreux Record sites, provide advice on 
the measures to be taken, and assess the desirability of removing a site from 
the Montreux Record when measures have been implemented successfully.


4.3.6 The Ramsar Advisory Mission


 Special attention is given to assisting member States in the management and 
conservation of listed sites whose ecological character is threatened. This is 
frequently carried out through the Ramsar Advisory Mission, a technical 
assistance mechanism formally adopted by Recommendation 4.7 in 1990. 
(The Ramsar Advisory Mission mechanism was formerly known as the 
Monitoring Procedure and the Management Guidance Procedure.)


 The main objective of this mechanism is to provide assistance to developed 
and developing countries alike in solving the problems or threats that make 
inclusion in the Montreux Record necessary.
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 In most cases, the application of this mechanism consists of a visit by a 
team of two or more experts who will produce a report on their findings 
and recommendations. Upon receiving a request from a Contracting Party, 
the Secretariat agrees upon the terms of reference for the mission with 
the concerned authorities and determines the type of expertise that will 
be required for the visiting team. The team’s draft report is submitted for 
review to the competent authorities who have requested the mission, and its 
revised final report then becomes a public document, which can provide the 
basis for conservation action at the site. In some cases, the recommendations 
of Ramsar Advisory Mission reports have provided the framework for 
financial assistance from the Small Grants Fund and external support 
agencies.


 Between 1988 and 2006, the Ramsar Advisory Mission mechanism has been 
applied at 58 Ramsar sites or groups of sites. Early missions sometimes 
consisted of a brief visit by one member of the Secretariat’s technical staff, 
but over the years the missions have tended to become more formal and 
frequently more detailed, involving multi-disciplinary teams, sometimes 
in collaboration with other bodies such as the World Heritage Convention, 
IUCN, and the Man and the Biosphere Programme.


 The Secretariat maintains a separate project account to receive voluntary 
contributions from Contracting Parties and NGOs to defray the expenses 
of Ramsar Advisory Missions to developing countries and countries with 
economies in transition.


The Ramsar advisory team meeting with members of the local community during the Ramsar Advisory 
Mission to the Sistema de Humedales de la Bahía Bluefields in Nicaragua, December 2005
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 As of December 2006, an additional mission is in the planning stages for 
Chile. A complete list of Ramsar Advisory Missions is available on the 
Ramsar Web site (http://www.ramsar.org/index_ram.htm) and from the 
Secretariat. Copies of most of the individual RAM reports can also be 
obtained from the same Web address. 


4.3.7 Article 3.2


 Article 3.2 of the Convention requires the Parties “to arrange to be informed 
at the earliest possible time if the ecological character of any wetland in its 
territory and included in the List has changed, is changing or is likely to 
change as a result of technological developments, pollution or other human 
interference. Information on such changes shall be passed without delay” 
to the Ramsar Secretariat. Moreover, when the Secretariat has been notified 
by a third party (e.g., a national or local NGO) of such a change or potential 
change, the staff treats such information as an Article 3.2 notification 
and contacts the Administrative Authority of the Party involved, seeking 
clarification of the situation and offering advice if needed. The Secretariat 
also reports back to the original informant, as appropriate, about the 
responses received from and actions taken by the Administrative Authority. 
(Further clarification on Article 3.2 commitments was provided by the 
Parties in Resolution VIII.8, 2002.)


Applications of the Ramsar Advisory Mission mechanism 
between 2000 and 2006


 Site Name Country Date


41 Ichkeul* Tunisia 2000
42 Djoudj, Diawling* Senegal, Mauritania 2000
43 Ebro Delta Spain 2000
44 Sumava Peat Bogs Czech Republic 2001
45 Parc National de la Kéran Togo 2001
46 Mühlenberger Loch Germany 2001
47 Lake Srebarna* Bulgaria 2001
48 Laguna de Llancanelo Argentina 2001
49 Ouse Washes United Kingdom 2001
50 Chilika Lake India 2001
51 Doñana Spain 2002
52 La Mare d’Oursi Burkina Faso 2003
53 Kyliiske Mouth (Danube Delta)** Ukraine 2003
54 Wetlands of Central Kolkheti Georgia 2005
55 Kopacki Rit Croatia 2005
56 Skadarsko Jezero Serbia & Montenegro 2005
57 Sistema de Humedales de la  Nicaragua 2005
  Bahía Bluefields
58 Albufera de Valencia Spain 2006


( * Joint mission with the World Heritage Convention & IUCN)
( ** Joint mission with the UNESCO Man and the Biosphere Programme)
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 In addition, in accordance with Article 8.2 of the Convention, the Ramsar 
Secretariat has the responsibility to inform the other Contracting Parties of 
“any alterations to the List or changes in character of wetlands included 
therein”, and to arrange for these matters to be discussed at the next meeting 
of the Conference of the Parties.


4.4 International cooperation 


 In the context of international cooperation, the Ramsar Convention has 
a central role to play, providing the single most important framework 
for intergovernmental cooperation on wetland issues. Article 5 of the 
Convention on Wetlands establishes that “the Contracting Parties shall 
consult with each other about implementing obligations arising from the 
Convention especially in the case of a wetland extending over the territories 
of more than one Contracting Party or where a water system is shared by 
Contracting Parties. They shall at the same time endeavour to coordinate 
and support present and future policies and regulations concerning the 
conservation of wetlands and their flora and fauna.”


 In order to assist Contracting Parties in the implementation of this obligation 
of the Convention, the 7th Conference of the Parties (May 1999) adopted 
the Guidelines for international cooperation under the Ramsar Convention 
(Resolution VII.19). The Guidelines cover the following areas:


• Managing shared wetlands and river basins
• Managing shared wetland-related species
• Ramsar working in partnership with international/regional 


environment conventions and agencies
• Sharing of experience and information
• International assistance to support the conservation and wise use of 


wetlands
• Sustainable harvesting and international trade in wetland-derived plant 


and animal products
• Regulation of foreign investment to ensure wetland conservation and 


wise use.


 In adopting the Guidelines, the Conference called upon Contracting Parties 
to give special attention to identifying shared wetlands, river basins, and 
wetland-dependent species and to cooperate with other Parties in their 
management; to harmonize the implementation of the Ramsar Convention 
with that of other treaties; to increase the number of site twinning 
arrangements; and to raise the level and effectiveness of international 
development assistance programmes directed at the long-term conservation 
and sustainable use of wetlands. 


4.4.1 Cooperation with and between Contracting Parties


 By setting international standards for wetland conservation and providing 
an international forum for discussion of global wetland issues, the Ramsar 
Convention facilitates a continuous flow of information on wetland matters 
between Contracting Parties.


 The Secretariat functions as the focal point for contacts between and among 
Contracting Parties by:
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• promoting and organizing activities under Article 5 of the Convention, 
which concerns shared wetlands and water systems (Appendix 1);


• organizing and co-organizing regional meetings and technical 
workshops, as well as meetings of the COP;


• facilitating multilateral conservation initiatives, such as the 
Mediterranean Wetlands Initiative (MedWet) and others.


4.4.2 Transboundary wetland conservation


 Article 5 of the Convention calls upon Contracting Parties to consult with 
one another in the case of shared wetlands or water systems. Individual 
action by States may be insufficient for the conservation and management of 
wetlands because:


• many wetlands and watercourses cross national boundaries;
• many wetland species are migratory;
• management of wetlands often requires exchange of experiences 


between countries; and 
• development assistance is often required for wetland conservation 


actions in developing countries.


 To assist Contracting Parties to fulfill their obligations in this area, the 
Secretariat:


• gathers information on wetlands and water systems that are shared 
between two or more Contracting Parties where such wetlands or water 
systems contain at least one wetland included in the List of Wetlands of 
International Importance;


• reviews, in consultation with the Convention on the Conservation 
of Migratory Species and other appropriate secretariats, relevant 
information with a view to identifying shared migratory animal 
populations which may require conservation measures agreed upon by 
two or more Contracting Parties;


• promotes, in consultation with Contracting Parties, bilateral or 
multilateral arrangements in respect of wetlands situated along 
migratory flyways which cross the territories of two or more 
Contracting Parties; and


• reports on the results of these activities to each meeting of the 
Conference of the Contracting Parties.


 Recent examples of international cooperation over shared wetlands and 
water systems in relation to Ramsar sites and the Ramsar Convention 
include:


• The creation of the Prespa Lakes Transboundary Park by Albania, 
Greece, and The Former Yugoslav Republic of Macedonia, inaugurated 
on World Wetlands Day, 2 February 2000.


• The momentum towards collaboration in the management of the 
Polesie wetlands shared by Belarus, Poland, and Ukraine, begun in 
May 2002.
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• The efforts of the member States of both the Lake Chad Basin 
Commission and the Niger Basin Authority, with assistance from the 
WWF Global Freshwater Programme and financial support from the 
Global Environment Facility, to designate each of their parts of these 
large catchments as Wetlands of International Importance and work 
toward their collaborative management, especially in the framework of 
memoranda of cooperation signed between the Ramsar Secretariat and 
both the LCBC and the NBA in November 2002.


• The “Trilateral Ramsar Platform” for the Morava-Dyje Floodplains, 
signed by Austria and the Czech and Slovak Republics in August 2001 
– for their assistance in this project, the NGOs Daphne in the Slovak 
Republic, Distelverein in Austria, and Veronica in the Czech Republic 
jointly received the Ramsar Wetland Conservation Award in 2002.


 Transboundary Ramsar sites


 Increasingly, Ramsar Contracting Parties are designating their new and 
existing Ramsar sites as Transboundary Ramsar sites, meaning that an 
ecologically coherent wetland extends across national borders and the 
Ramsar site authorities on both or all sides of the border have formally 
agreed to collaborate in its management, and have notified the Secretariat of 
this intent. Recent examples include 


• the just-mentioned Trilateral Ramsar Site Floodplains of the Morava-Trilateral Ramsar Site Floodplains of the Morava-
Dyje-Danube Confluence trilateral designation on 30 June 2004, 
composed of the existing national designations: Donau-March-Auen, 
Untere Lobau (Austria), Moravské luhy (Morava flood plains) (Slovak 
Republic), Mokrady dolního Podyjí (floodplain of lower Dyje River) 
(Czech Republic); 


• the Vallée de la Haute-Sûre, bilateral designation on 23 March 2004 
(Belgium and Luxemburg);


• the Domica-Baradla Cave System, designation on 14 August 2001 
of Baradla Cave System and related wetlands (Hungary) and on 2 
February 2001 of Domica (Slovak Republic); and


• the Upper Tisza Valley, bilateral designation on 4 December 2004 of 
Felsö-Tisza (Upper Tisza) (Hungary) and Tisa River (Slovak Republic).


4.4.3  Transboundary species conservation


 Article 5 of the Convention states that “Contracting Parties shall endeavour 
to coordinate present and future policies and regulations concerning the 
conservation of wetlands and their flora and fauna”. Many species of 
migratory birds follow flyways (migratory routes) along which are situated 
wetlands which they use as resting and feeding areas. To achieve the 
effective conservation of such species requires cooperation between States 
sharing wetland systems or situated along a flyway. The Secretariat works to 
facilitate such cooperation.


 Recommendation 4.12 of the Conference of the Contracting Parties 
recognizes the flyway concept for the conservation of wetland bird species, 
and encourages Contracting Parties to:
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• participate in internationally coordinated waterfowl surveys, and 
undertake special surveys within their territories to identify wetlands 
of international importance for waterfowl at any time in the annual 
cycles of these species;


• enter into bilateral or multilateral agreements for the conservation of 
migratory waterfowl;


• cooperate with other Contracting Parties situated along the same fly-
way with regard to financial assistance and the sharing of expertise.


 Several cooperative flyway programmes have been developed for the 
management of shared wetland species or the conservation of individual 
species. Leading examples are:


• the North American Waterfowl Management Plan (1986) between 
Canada, the United States and Mexico;


• the Western Hemisphere Shorebird Reserve Network established along 
the east and west coasts of North and South America in 1985;


• the African Eurasian Migratory Waterbird Agreement (1996), 
established under the aegis of the Convention on Migratory Species; 


• Asia-Pacific Migratory Waterbird Conservation Strategy (1996); and
• the East Atlantic Flyway initiative launched by Friends of the Earth–


Spain (1997).


Flooded Dyje forest in the Czech Republic’s part of the “Trilateral Ramsar Site Floodplains of the Morava-
Dyje-Danube Confluence. Photo: Tobias Salathé, Ramsar, 2004.
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 The Secretariats of the Ramsar Convention and the Convention on the 
Conservation of Migratory Species of Wild Animals (CMS) have signed a 
Memorandum of Cooperation with a view to enhancing synergy between 
the two treaties. A three-way joint work plan between Ramsar, CMS, and the 
African-Eurasian Migratory Waterbird Agreement (AEWA) was signed in 
April 2004.


4.4.4 The twinning of Ramsar sites


 Resolution 4.4 of the Conference of the Contracting Parties calls upon 
the Secretariat to encourage bilateral and multilateral agreements for the 
twinning of wetland sites, within the framework of the Ramsar Convention. 
The agreement signed in 1992 between the Governments of France and 
Romania, concerning the twinning of the Camargue and the Danube Delta, 
was one of the first of its kind involving sites on the Ramsar List, and the 
“Steps For the Future” twinning by the cities of Narashino, Japan, and 
Brisbane, Australia, for the Ramsar sites Yatsu Higata Tidal Flat and the 
Boondall Wetlands at Moreton Bay, is one of the most recent. 


 The text of such an agreement leading to improved conservation of twinned 
wetland ecosystems and wise use of their resources might include the 
following:


• study and monitoring of the biological diversity of the sites, including 
an exchange of expertise in the areas of data management and 
inventory and monitoring techniques;


• the use of cartography and modern technology such as remote sensing;
• study of the legal aspects concerning the wetlands;
• exchange of information on restoration techniques;
• development of management plans;
• development of educational facilities and public awareness 


programmes.


 The Ramsar Strategic Plan 2003-2008 calls for “twinning and/or networks 
of transboundary wetlands and wetlands sharing common features, as 
an important mechanism for sharing knowledge and providing training 
opportunities,” with a global implementation target for 2003-2005 of “at 
least 75 twinning arrangements to be in place and reported to the Bureau 
[Secretariat] for Web publicity on the Ramsar Web site.”


4.4.5 Regional cooperation and initiatives 


 The Medwet Initiative 


 Resolution VIII.30 (2002) provides Guidance for the development of regional 
initiatives in the framework of the Convention on Wetlands, based upon the 
successful example of the Mediterranean Wetlands Initiative, or MedWet. 
MedWet is a coordination mechanism for wetland activities in the 
Mediterranean Basin, designed to involve all major stakeholders – its goal 
is “to stop and reverse the loss and degradation of Mediterranean wetlands, 
as a contribution to the conservation of biodiversity and to sustainable 
development in the region.”


 MedWet owes its origins to an international conference organized by 
the International Waterfowl & Wetlands Research Bureau (IWRB) [now 
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Wetlands International] in Grado, Italy, in February 1991. The MedWet1 
project (1992-1996), funded by the European Union and involving the five 
EU member states in the Mediterranean (France, Greece, Italy, Portugal, 
Spain), began building the collaborative MedWet network and developed 
regional methods and tools. As part of MedWet1, the Mediterranean 
Wetlands Strategy was developed by the eleven participating partners 
after wide consultation in the region. MedWet1 culminated in a major 
Conference on Mediterranean wetlands (Venice, Italy, June 1996), at which 
the Mediterranean Wetlands Strategy, based on the first global Strategic Plan 
of the Ramsar Convention, was endorsed.


 In the same year (1996), the Ramsar Convention on Wetlands, under 
whose guidance the MedWet Initiative had been developed, established 
the Mediterranean Wetlands Committee (MedWet/Com). MedWet/Com 
meets annually and guides the strategic direction and implementation of 
the Initiative; it includes representatives of 25 Mediterranean governments, 
the Palestinian Authority, the European Commission, intergovernmental 
conventions and UN agencies, non-governmental organizations, and the 
wetland research centres Greek Biotope/Wetland Centre (EKBY), Station 
Biologique de la Tour du Valat in France, Sede para el Estudio de los 
Humedales Mediterraneos (SEHUMED) in Spain, the Centro de Zonas 
Húmidas, Instituto de Conservaçao da Natureza (ICN) in Portugal, and 
the Agenzia regionale per la protezione ambientale della Toscana (ARPAT) 
(Italy).


 In 1999 MedWet became a formal inter-regional structure for the 
implementation of the Ramsar Convention (Resolution VII.20 of Ramsar’s 
COP7) and serves as a model for 
regional wetland cooperative 
structures elsewhere. A “MedWet 
Coordination Unit” (now called 
the MedWet Secretariat) was 
established under the Ramsar 
Secretariat -- it comprises 
the MedWet Coordinator 
(who reports to the Secretary 
General) and four colleagues, 
all considered to be outposted 
Ramsar Secretariat staff based in 
Athens, Greece, with the financial 
support of the Government of 
Greece, and it is assisted by the “MedWet Team” of five well-known research 
and conservation institutes (EKBY, SEHUMED, Tour du Valat, ICN, and 
ARPAT).


 Other regional initiatives 


 Following on from the success of MedWet and the development of the 
CREHO Ramsar Center in Panama (§4.5.2 below), and advancing the ideas 
of the Guidelines for international cooperation under the Ramsar Convention 
(1999), the Parties, meeting in Valencia in 2002, established Guidelines 
for the development of regional initiatives (Resolution VIII.30) and 
encouraged the proposal of additional initiatives for endorsement and 


The Villa Kazouli, home of the MedWet Secretariat 
in Athens
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possible financial support. An excellent beginning was made in Resolution 
IX.7 (2005), Regional initiatives in the framework of the Ramsar Convention, 
whereby the Parties formally endorsed a number of initiatives as regional 
or subregional networks for capacity building and cooperation – namely, 
West African Coastal Zone Wetlands Network (WacoWet); ChadWet; 
NigerWet; WSSD Type II Partnership for the conservation and sustainable 
use of sites of international importance for migratory waterbirds in East 
Asia, South East Asia and Australasia (The Partnership); Regional Strategy 
for the Conservation and Wise Use of High Andean Wetlands; and Regional 
initiative for the protection and wise use of wetlands for the Pacific Islands 
– and several others as regional centres for training and capacity-building, 
to wit: the Ramsar Regional Center for Training and Research on Wetlands 
in Western and Central Asia in Iran (RRC-CWA) and the Regional Ramsar 
Center for Training and Research on Wetlands in the Western Hemisphere 
(CREHO). 


 In addition, Resolution IX.7 recognized a number of other initiatives as 
having potential for operating within the Convention framework and 
authorized about 200,000 Swiss francs in financial support for MedWet, 
WacoWet, RRC-CWS, the High Andean Strategy, and CREHO, to be 
reviewed by the Standing Committee annually.


4.4.6 Small projects assistance programmes


 Small Grants Fund for Wetland Conservation and Wise Use 


 The Small Grants Fund for Wetland Conservation and Wise Use (SGF) was 
established by the 1990 Conference of the Contracting Parties (at that time 
under the name “Wetland Conservation Fund”). The SGF provides financial 
assistance in the form of small grants (maximum Swiss francs 40,000 per 
project) for projects in developing countries and countries with economies 
in transition. At present, funding is provided for activities related to the 
implementation of the Convention’s Strategic Plan 2003-2008, including 
requests for emergency assistance.


 From 1990 through 2005, some 186 projects have been funded in about 87 
countries, for a total amount of about 7 million Swiss francs.


 The Fund relies entirely upon voluntary contributions for its operations. In 
recent years, voluntary financial contributions have been made to the SGF by 
the governments of Austria, Belgium, Denmark, France, Germany, Iceland, 
Ireland, Japan, Monaco, the Netherlands, Spain, Sweden, the UK, and the 
USA, as well as from WWF International. In addition, in some cases projects 
submitted to the Ramsar Small Grants Fund have been taken over for direct 
funding support by such organizations as Wetlands International, as part of 
its agreement with the Netherlands Ministry of Foreign Affairs (DGIS), and 
the World Wide Fund for Nature’s Global Freshwater Programme.


 Normally, completed applications in English, French or Spanish must be 
received by the Ramsar Secretariat by 30 June of each year, but Secretariat 
staff can advise on project proposals submitted prior to 30 April. Emergency 
assistance may be requested at any time, however. Applications have to 
be endorsed by the Administrative Authority of the Convention in each 
country. After an evaluation carried out by the technical staff of the Ramsar 
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Secretariat, with advice from members of the Scientific and Technical 
Review Panel, partner organizations, and individual experts as required, 
recommendations for approval are submitted for the consideration of the 
Standing Committee at its annual meeting. Only very infrequently are two 
project proposals from the same country awarded grants in the same annual 
cycle, and proposals are not usually funded in countries that have not 
satisfactorily completed their previous SGF projects.


 The Small Grants Fund Operational Guidelines and application form can be 
obtained in English, French, or Spanish from the Ramsar Secretariat or on 
the Ramsar Web site (http://ramsar.org/sgf/key_sgf_index.htm).


 Wetlands for the Future


 Since 1995, the Ramsar Secretariat, the United States State Department, and 
the United States Fish and Wildlife Service have collaborated on a special 
initiative, the Wetlands for the Future Fund (WFF) training programme, 
to benefit Latin American and Caribbean institutions and individuals 
through capacity building and training in the conservation and wise use 
of wetlands. This initiative promotes the implementation of the concept of 
wise use of wetlands through strengthening the capacity of countries to 
manage their wetland resources in perpetuity and contributing to integrate 
wetland conservation and management with the development process. All 


List of projects funded by the Ramsar SGF in 2006


Antigua and Barbuda. Inventory of wetlands in Antigua & Barbuda 


Benin and Togo. Transboundary project of support for participatory resources management 
of the Chenal Gbaga mangroves of southeast Togo and southwest Benin 


Kiribati. National preparatory activities for accession to the Ramsar Convention in Kiribati 


Kyrgyz Republic. Development of the National Wetland Conservation Strategy of the Kyrgyz 
Republic 


Republic of Moldova. Management scenario development for the Unguri-Holosnita new 
Ramsar site and awareness raising of the Ramsar Convention’s wise use policy 


Vietnam. Community-based wise use of the local wetland at Xuan Thuy Ramsar site, north of 
Vietnam 


As of December 2006, it is anticipated that additional resources will soon be found to fund a 
further three projects in this cycle.
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proposed activities must be in line with the principles, recommendations 
and guidelines of the Ramsar Convention. Following proposal evaluations 
by Ramsar Secretariat staff, projects are chosen by the Secretariat and US 
Fish and Wildlife jointly and administered by the Secretariat.


 Since its inception, the WFF has assisted approximately 224 projects in 22 
countries for a total of almost US$ 3 million in grants ranging from several 
hundred dollars to a maximum of US$ 20,000, which required counterpart 
funding representing at least 50 per cent of the total cost of the project.


 The sponsors of Wetlands for the Future wish to establish partnerships with 
training institutions, catalyze wetland training activities currently underway 
or planned within the region, or complement existing training and education 
initiatives with wetland-related instruction. Further information can be 
found at http://ramsar.org/wff/key_wff_index.htm.


 The Swiss Grant for Africa


 The Swiss Grant Fund for Africa administered by the Ramsar Secretariat is 
a generous contribution offered by the Federal Government of Switzerland 
over and above the annual dues provided to the Convention’s core 
budget, in order to support wetland conservation and wise use and the 
implementation of the Convention in Africa. This annual contribution dates 


List of projects funded by the Wetlands for the Future initiative in 2005


Argentina. Evaluación de patrones de diversidad de la ictiofauna y desarrollo de pautas para 
la sustentabilidad y conservación de los recursos pesqueros del sitio Ramsar Río Pilcomayo y 
Parque Nacional Río Pilcomayo.


Argentina. Proyecto para la conservación, protección y evolución continua de la 
biodiversidad en la Reserva Natural ‘Vaquerías’, Cuenca del Lago San Roque.


Argentina. Una propuesta estratégica para humedales del Chaco Salteño.


Argentina. Propuesta de trabajo sobre humedales patagónicos (Mallines).


Argentina. Humedales de la Argentina. Un documental que descubre los secretos más 
valiosos de los humedales, sus problemas y sus soluciones.


Bolivia. Recuperación el Humedal Palmar de las Islas.


Colombia. Conservación de Humedales Altoandinos en el Departamento de Caldas.


Bolivia. Recuperación el Humedal Palmar de las Islas.


Ecuador. Primer Simposio Nacional sobre Humedales, Loja-Ecuador.


Mexico. Rescate y conservación de la biodiversidad en los humedales de San Crisanto.


Peru. Generando capacidades para la gestión de los humedales en la costa peruana.


Peru. Valoración y mantenimiento del manglar de San Pedro, en Vice, Sechura, departamento 
de Piura, Perú.
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back to 1989 following the establishment of the Convention secretariat 
in Switzerland in 1988. The Swiss Grant is extremely useful in financing 
suitable emergency action or specific activities in needy areas of wetland 
conservation and wise use. This contribution, amounting to 130-150,000 
Swiss francs per year, is also particularly helpful in promoting the 
Convention in the region. It is administered under the supervision of the 
Senior Advisor for Africa in the Ramsar Secretariat, in collaboration with 
the Swiss authorities, and there is no formal application process for this 
initiative.


4.4.7  Project support and external support agencies


 The Ramsar Secretariat has a mandate to initiate and maintain contacts 
with external support agencies, both in order to sensitize them to the 
need for wetland conservation and wise use as an integral part of their 
projects, and to solicit from them greater support for projects aimed at the 
environmentally sound management of wetlands. 


 For example, implementing the recommendations of a Ramsar Advisory 
Mission report may call for considerable investment, requiring external 
support in the case of developing countries or countries with economies 
in transition. It is desirable, therefore, that donor governments and 
organizations pay particular attention to these needs if the benefits gained 
by application of the Mission are to be secured. 


 The Secretariat places a high priority on working with donor agencies to 
assist in wetlands work in developing countries. Presently, for example, in 
Africa alone, Ramsar staff is working with the Global Environment Facility 


Allocations from the Swiss Grant for Africa in 2005


Democratic Republic of Congo. Preparation of a National Wetland Policy.


Ghana. Development of an Action Plan based upon the National Wetland Strategy of 1999.


Tunisia. Preparation of a National Wetland Policy.


Uganda. Restoration and rehabilitation of the Nakivubo wetland.


Allocations approved for the Swiss Grant for 2006


Zimbabwe’s accession to the Convention; 


Elaboration of a handbook to develop the capacities of the Administrative Authorities in their 
daily role in the implementation of the Convention in Africa; 


Increasing agricultural and food production through wise use of wetlands resources of the 
Senegal river (Mandéry) and Oursi ponds in Burkina Faso and alleviating poverty among the 
surrounding rural communities; 


Promotion of Typha grass briquettes as a fuel wood alternative and income generation 
opportunity in the rural and peri-urban areas of Typha-affected wetlands in Nigeria; 


Establishing a network of Ramsar sites along the Congo River. 
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(GEF) on multinational wetland projects involving the Lake Chad Basin 
Commission’s five member states, the Niger Basin Authority’s nine states, 
and the range states of the African-Eurasian Migratory Waterbird Agreement 
(AEWA). In addition, Ramsar is involved in wetland projects in Africa 
which are benefiting from bilateral assistance from agencies in Belgium, 
Denmark, France, the Netherlands, Norway, Sweden, Switzerland, and the 
European Union. At the same time, Ramsar is also working with African 
projects receiving financial and in-kind assistance from the Convention’s 
International Organization Partners (BirdLife International, IUCN, the 
International Water Management Institute, Wetlands International, and 
WWF International, especially the Global Freshwater Programme), as 
well as from Oiseaux Migrateurs du Paléarctique Occidental (OMPO), the 
Macarthur Foundation, the MAVA Foundation, the Fondation internationale 
du Banc d’Arguin (FIBA), and the UNESCO World Heritage Convention. 
Significant private-sector financial assistance for Ramsar-related projects 
in Africa has also come from the Danone Groupe, Banrock Station Wines, 
and Point Afrique, a French air transport company that donates low-cost 
transportation and accommodation to assist in African development.


4.5 Reserves and training


4.5.1 Reserves


 Article 4.1 of the Convention provides that “each Contracting Party shall 
promote the conservation of wetlands and waterfowl by establishing nature 
reserves on wetlands, whether they are included in the List or not, and 
provide adequately for their wardening”.


 Recommendation 4.4, recognizing the value of establishing nature reserves 
at wetlands of diverse types and sizes, and the value of reserves in 
promoting conservation education and public awareness of the importance 
of wetland conservation and the goals of the Convention, urges Contracting 
Parties to:


• establish national networks of nature reserves covering both listed and 
non-listed wetlands;


• establish an adequate legal framework, or review existing legal mecha-
nisms, for the definition, establishment and effective protection of wet-
land nature reserves;


• develop conservation education programmes linked to wetland reserve 
networks;


• include wetland reserves in national inventories detailing their location 
and values; and


• develop and implement integrated management plans for wetland 
reserves.


4.5.2 Training


 Article 4.5 of the Convention states that “Contracting Parties shall promote 
the training of personnel competent in the fields of wetland research, 
management and wardening”. Trained personnel, particularly in the fields 
of management, education and administration, are essential for the effective 
conservation and wise use of wetlands and their resources. 
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 In establishing training programmes, attention should be given to:


• the definition of training needs;
• “training needs analysis” to determine the differing needs between 


regions, countries and sites;
• the target audience (from awareness programmes for the general public 


and policy makers to professional training for those directly involved in 
administering and practicing wetland management);


• the subject (furnishing wetland managers and administrators with 
the professional knowledge needed for establishing, defending and 
implementing the concept of the wise use of wetlands).


 The types of training of particular relevance for professionals involved in 
wise use practices are:


• courses on integrated management (bringing together specialists from 
different fields to generate a common understanding and approach);


• courses on wetland management (including information on the most 
up-to-date techniques);


• courses for field staff, e.g. wardens and rangers (covering a basic 
understanding of the wise use concept, enforcement of legislation, and 
public awareness); and


• “training of trainers” who can replicate the courses or workshops 
elsewhere.


 Training activities should be catalytic, involving governmental and non-
governmental organizations, transferring knowledge gained, for example, 
from the regional level to potential trainers at the local level. Training 
manuals and other resource materials should be developed and updated as 
an ongoing process.


 The Ramsar Secretariat places a high priority on assisting the Parties in 
wetland training and capacity building. In Africa alone, for example, in 
just the past few years, the Secretariat has organized or contributed to 
wetland wise use training workshops and seminars, at the regional level, 
held in Cameroon, Ghana, Senegal, Uganda, and Zambia, and at the 
national level, in Angola, Benin, Burundi, Central African Republic, Chad, 
Djibouti, Guinea, Madagascar, Mauritius, Mozambique, Nigeria, Sudan, and 
Tanzania. In addition, a number of other such workshops have been funded 
through the Ramsar Small Grants Fund, and, in the Neotropics region, the 
Convention’s Wetlands for the Future programme is focused entirely upon 
assisting in wetland training and capacity building.


 In addition, from 1994 to 2004 the Ramsar Secretary General chaired the 
boards of directors of the International Courses on Wetland Management 
and Wetland Restoration, which were offered over those years by the 
Wetlands Advisory and Training Centre (WATC) in Lelystad, The 
Netherlands, and the East African Wetland Management Course (EAWMC), 
a regional training initiative for wetland managers organized by the Kenya 
Wildlife Service Training Institute (KWSTI) in conjunction with the WATC. 


 In recent years, the new approaches to capacity building have acquired an 
increasingly regional emphasis so that training can be tailored to the specific 
needs within the regions. In May 2005, the Dutch Government informed 
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the Ramsar Standing Committee that the RIZA Advisory Board had been 
changed to the “Advisory Board on Capacity Building for the Ramsar 
Convention”, noting that it was pleased to continue its active support of 
the Convention and that it would continue to support capacity building 
developments within the Ramsar community. Under the chairmanship of 
the Ramsar Secretary General, the members of the Advisory Board – such 
experienced wetland educators as RWS-RIZA, Wageningen International, 
UNESCO-IHE, Wetlands International, and the Tour du Valat, as well as 
representatives of the Ministry of Agriculture, Nature and Food Quality 
of The Netherlands – are working to bring Ramsar’s wetland values and 
methods to practitioners and educators in many parts of the world.


 In other recent developments, under an agreement 
between the Government of Panama and theGovernment of Panama and the 
Convention on Wetlands, the “Regional Ramsar Centre 
for Training and Research on Wetlands in the Western 
Hemisphere” was established in 2003 in the City 
of Knowledge in Panama City, Panama, in order toto 
“promote research on the management and wise use 
of wetlands throughout the Americas through training 
and the development of tools for evaluating impacts, 
methodologies and economic use plus mechanisms for 
communication”. The Center, known by its Spanish acronym of CREHO, 
now has a staff of three people who are considered associated staff of the 
Ramsar Secretariat and carries out a full agenda of activities; its Web site, 
due to be launched in early 2007, will be found at http://www.creho.org/. 


 The Ramsar Conference of the Parties has also endorsed the creation of the Conference of the Parties has also endorsed the creation of the 
Ramsar Regional Centre for Training and Research on Wetlands in Western 
and Central Asia, based in the city of Ramsar in the Islamic Republic of Iran, 
and contributed some financial assistance beginning in 2006. The Center’s 
Web site can be viewed at http://www.ramsarcenter-cwa.org/. The Ramsar 
Center Japan (RCJ), in Ota-ku, Japan, is not directly associated with theOta-ku, Japan, is not directly associated with the 
Convention but carries out an active programme of support for research 
and training in the Asia/Pacific region, particularly in its organization of the 
triennial Asian Wetland Symposium – Ms Reiko Nakamura, who created the 
RCJ in 1990, was one of the winners of the Ramsar Wetland Conservation 
Award at COP9 in 2005.


4.6 Communicating the Ramsar message


 Communicating the Ramsar message about the conservation and wise use of 
wetlands and their natural resources is achieved at an international level by 
the activities of the Secretariat and the partner organizations and at national 
and local level by the activities of the Contracting Parties and local NGOs. 


 An essential function of the Secretariat is to foster communication about 
wetland conservation in general and the promotion of the Convention in 
particular, through:


• frequent information and news releases made available to the public 
over the Internet and by other means;


• informational publications and other promotional materials bearing the 
Ramsar logo;
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• the preparation and delivery of lectures and addresses at national and 
international meetings and articles in relevant publications; 


• contributions to the literature of other organizations; and
• financial assistance for the relevant publications of other bodies, which 


will normally include the Ramsar logo on them.


 Three hardcopy information packs are presently available free of charge 
from the Ramsar Secretariat: The basic introduction to the Convention; 
The Values and Functions of Wetlands; and The Cultural Heritage of Wetlands. 
All are also available on the Ramsar Web site. The small brochure, “The 
Convention on Wetlands”, provides an attractive glance at the basic 
information about Ramsar, and the A4-size “Emergency solutions seldom 
lead to sustainability” provides an introduction to the concept of Wetlands 
of International Importance as a network of protected areas.


4.6.1  The Communication, Education, and Public Awareness (CEPA) 
programme


 At the 7th Meeting of the Conference of the Contracting Parties (COP7), 
Resolution VII.9 adopted the first programme of actions for promoting 
communication, education and public awareness (CEPA) under the 
Convention. Following on from a review of the achievements of that first 
CEPA programme, the Parties adopted an ambitious new one for the period 
2003-2008 (in conjunction with the new Ramsar Strategic Plan 2003-2008), 
and it incorporates many of the lessons learnt. The vision of the new Ramsar 
Convention’s CEPA Programme is:


 “People acting for the wise use of wetlands.”


 The CEPA Programme specifies a large number of actions to be taken by 
the Parties, the Ramsar Secretariat, the STRP, the International Organization 
Partners, and other collaborators, grouped under three General Objectives 
and under each of these a number of Operational Objectives. 


General Objective 1 - To gain acceptance of the value and effectiveness of 
wetland-related communication, education and public awareness 
(CEPA) processes at all levels throughout the Convention.


General Objective 2 - To provide support and tools for the effective national 
and local implementation of wetland-related communication, education 
and public awareness (CEPA) activities.


General Objective 3 - To mainstream the wise use of wetlands within society 
and enable people to act.


 The Contracting Parties have named government and non-governmental 
National CEPA Focal Points who are expected to form part of a global 
network of experts to share information, promote the dissemination 
of resource material, and support the development or expansion of 
programmes that can provide opportunities for individual, group and 
community participation in wetland and water resource management. To 
facilitate this work, a CEPA Web site has been set up as part of the Ramsar 
Web site, and a public e-mail discussion group has been inaugurated in 
order to provide for the exchange of news, views, announcements and 
advice on wetland-related CEPA issues.
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 The CEPA Programme 2003-2008 can be consulted on the Ramsar Web site 
and in the Ramsar Handbook series, 3rd edition, as Handbook No. 4. As 
noted above, the Secretariat’s CEPA Programme Officer maintains a Web site 
on CEPA issues as part of the main Ramsar Web site, http://ramsar.org/
outreach_index.htm.


4.6.2  Ramsar and the Internet


 The Ramsar Web site, first established in February 1996, includes over 
10,000 files and 7,700 images by December 2006 and has been receiving a 
average of about 5,500 users per day, with about 25,000 Web pages viewed 
per day. The design of the Ramsar Web site has been agreed by the Standing 
Committee to be simple and clearly organized, with a “documentary” rather 
than an “entertainment” look to it. The pages are set up to be attractive but 
as clean and fast-loading as possible, with a white background and simple 
images. Because of the Convention’s mandate to reach readers in all parts of 
the world, the presentation is optimized for legacy hardware and software. 
The site is maintained by Secretariat staff and is intended to fulfill three 
purposes: 


• Information about Ramsar: to inform the public about the Ramsar 
Convention and its ‘wise use’ principles, its structures, history, 
objectives, and methods; 


• Documentation: to make available all of the Convention’s documents, 
including the treaty, up-to-the-minute lists of Contracting Parties, 
Ramsar sites, etc.; the texts of all of the Convention’s Resolutions, 
criteria, guidelines, manuals, application forms; full texts of all of the 
Convention’s books and other publications; the National Reports and 
COP documentation prepared for the Conference of the Parties; agenda 
papers prior to all major meetings, for public comment; cooperation 
agreements with other organizations, and so on, most of these in the 
Convention’s three official languages, all of them in HTML but many in 
Word and PDF as well; 


• Up-to-the-minute News: to offer to colleagues and the public a 
“clearinghouse” of the most up-to-date news of the activities of the 
“Ramsar family”, i.e. the Convention’s Parties and the Secretariat, the 
five International Organization Partners, related conventions, and 
Ramsar sites, including reports of meetings, position announcements 
and staff news, stories on the accomplishments of NGOs and 
organizations with whom we have memoranda of cooperation, many 
of these with photographs, as well as links to other Ramsar-related 
Web resources. (The site does not offer general wetland scientific 
information that is not Ramsar-related.)


 Electronic mailing lists. Since June 1997, the Secretariat has maintained 
a public e-mail mailing list, called the Ramsar Forum, later the Wetlands 
Forum, in order to provide an e-mail mechanism for the exchange of news, 
announcements, and requests for information and advice on Ramsar-related 
issues. As of December 2006, there were about 860 Forum members around 
the world. To join the Ramsar Forum, interested persons may send a blank 
e-mail message to: ramsar-forum-join@indaba.iucn.org. A confirmation 
will be requested by the list moderator (to exclude spammers), and then a 
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welcoming message with more information will be automatically sent by 
return mail.


 The Ramsar Exchange, a non-public companion to the Forum, is a suite 
of three administrative lists that was created in 1997 to facilitate official 
communications among those who are formally involved in the Convention. 
The Exchange exists in separate language versions for English, Spanish, 
and French and includes as members all Administrative Authorities, 
permanent diplomatic missions of Contracting Parties, and National Ramsar 
Committees for which e-mail addresses are known, as well as permanent 
observers and partner NGOs. It is not open to the public.


 The Ramsar CEPA List is the Secretariat’s public e-mail discussion group 
whose members include both the designated CEPA National Focal Points 
from the Parties and interested members of the public. The CEPA list exists 
in separate versions for English, French, and Spanish-speakers and, as of 
December 2006, has a total of about 750 members amongst them. 


4.6.3  World Wetlands Day and WWD materials


 The 2nd of February each year is World Wetlands Day, marking the date of 
the adoption of the Convention on Wetlands on 2 February 1971 (it was 
formally signed the next day). WWD was celebrated for the first time in 
1997 and has grown remarkably since then. Each year, government agencies, 
non-governmental organizations, and groups of citizens at all levels of the 
community have taken advantage of the opportunity to undertake actions 
aimed at raising public awareness of wetland values and benefits in general 
and the Ramsar Convention in 
particular. Every year since 1997, the 
Convention’s Web site has posted 
reports from more than 90 countries 
of WWD activities of all sizes and 
shapes, from lectures and seminars, 
nature walks, children’s art contests, 
sampan races, and community 
clean-up days, to radio and television 
interviews and letters to newspapers, 
to the launch of new wetland 
policies, new Ramsar sites, and new 
programmes at the national level.


 Each year the Ramsar Secretariat has produced an array of promotional 
items which are available free of charge to everyone who is planning 
World Wetlands Day activities for their communities. These have included 
decorative and instructional posters, stickers, brochures and leaflets, 
bookmarks, pocket calendars, screen savers, quotable background papers, 
Flash animations, and videos, and each year the Secretariat is able to offer, 
not only the new material, but whatever has been left over from preceding 
years as well. The WWD index page on the Ramsar Web site leads to a listing 
of what promotional materials are presently available at any time: http://
ramsar.org/wwd/wwd_index.htm.


World Wetlands Day in the Philippines, 2001
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4.6.4 The Wetland Conservation Awards


 The Ramsar Wetland Conservation Award was established in 1996 to 
recognize and honor, every three years, individuals, organizations, and 
government agencies that have made a significant contribution to wetland 
conservation and sustainable use in any part of the world. In the first 
three award cycles, in 1999, 2002, and 2005, the three Awards were each 
accompanied by an “Evian Special Prize” of US$ 10,000, generously donated 
by the private sector Danone Group.


1999: In ceremonies in San José, Costa Rica, at Ramsar COP7 in 1999, the 
prize for individuals was shared by Vitaly G. Krivenko (Russian 
Federation) and Victor Pulido (Peru); the prize for non-governmental 
organizations was shared by the Lake Naivasha Riparian Association 
(Kenya) and the Society for the Protection of Prespa (Greece); the prize 
in the government/non-government coalition category was won by the 
Pacific Estuary Conservation Program (Canada).


2002: In ceremonies in Valencia, Spain, at Ramsar COP8 in 2002, the 
Awards went to Banrock Station Wines (Australia), the Chilika Lake 
Development Authority (India), and The NGO Trinational Initiative 
for the Morava-Dyje Floodplain (Austria and the Czech and Slovak 
Republics), and additional Recognitions of Excellence were conferred 
upon Dr Monique Coulet of France and Dr Max Finlayson of Australia.


2005: At COP9 in Kampala, Uganda, in 2005, the Ramsar Award for 
Management went to Dr. Sh.A. Nezami Baloochi, Department of the 
Environment of the Province of Gilan, Islamic Republic of Iran; the 
Award for Science, to Prof. Shuming Cai, of the Chinese Academy of 
Science; and the Award for Education was shared between Ms Reiko 
Nakamura, founder of the Ramsar Center Japan in 1990, and The 
Wetlands Centre in Australia.


4.6.5 The Wise Use Resource Centre 


 The Wise Use Resource Centre is a permanent section of the Ramsar Web 
site (http://ramsar.org/wurc/wurc_index.htm) which, so far, includes five 
initiatives.


 The Ramsar CEPA Programme (for Communication, Education, and 
Public Awareness), first adopted for 1999-2002 and thoroughly revised for 
2002-2005 by Resolution VIII.31 (2002), includes, amongst other things, an 
Internet-based clearinghouse of news, information, and materials to assist 
the Parties and others in developing and exchanging ideas about wetlands 
CEPA. This mini-Web site was launched in April 2001 and is updated 
almost daily – it also includes contact details of Ramsar governmental and 
non-governmental National Focal Points for CEPA activities in all of the 
Contracting Parties.


 The Wise Use Resource Library is a smorgasbord of useful materials on the 
Ramsar Web site and elsewhere that can serve as examples for practitioners, 
including national wetland strategies/policies, Ramsar site management 
plans, and questions of law and legislation. 
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 The Wetland Restoration mini-Web site was developed by the Scientific and 
Technical Review Panel (STRP), particularly by Dr Bill Streever representing 
the Society of Wetland Scientists, and posted on the Ramsar Web site in 2001 
and 2002. The site includes an illustrated guide to approaches to restoration, 
a glossary and bibliography, and links to restoration projects and training 
opportunities, all of which provide an additional setting to the recently 
adopted Principles and guidelines for wetland restoration (2002). (The site has 
not been substantially updated since its inception.)


 The Ramsar Small Grants Fund final reports is a collection of news reports 
of completed projects from the Ramsar SGF which provides interesting 
information about the projects themselves and frequently about the Ramsar 
sites at which they were carried out. They also serve as useful examples for 
people contemplating writing SGF project proposals of their own. 


 The Ramsar Handbook series on the wise use of wetlands, now in its 3rd 
edition, is a collection of 17 volumes comprising the “Ramsar Toolkit”, all in 
English, French, and Spanish. They include all of the Guidelines that have 
been adopted so far by the Conference of the Contracting Parties in order 
to assist Parties in their implementation of the Convention and its wise use 
principle. The Handbooks themselves are available in PDF format on a CD-
ROM and can be downloaded from the Ramsar Web site at http://ramsar.org/
lib/lib_handbooks2006_e.htm. The table of contents is available as Appendix 
4 at the end of this Manual.)


 The Ramsar Technical Reports series includes the detailed technical 
background reviews and reports prepared by the Convention’s Scientific 
and Technical Review Panel (STRP) at the request of Contracting Parties, 
which would previously have been made available in most instances only as 
“Information Papers” for a meeting of the Conference of the Parties (COP). 
The series is designed to ensure increased and longer-term accessibility of 
such documents. Other reports not originating from COP requests to the 
STRP, but which are considered by the STRP to provide information relevant 
to supporting implementation of the Convention, may be proposed for 
inclusion in the series. The first two RTRs – Low-cost GIS software and data for 
wetland inventory, assessment and monitoring and Valuing wetlands: guidance for 
valuing the benefits derived from wetland ecosystem services – were published in 
late 2006.


 All Ramsar Technical Reports will be peer-reviewed by the members and 
observers appointed to the STRP and can be downloaded from http://ramsar.
org/lib/ lib_rtr_index.htm.


4.6.6  Publications 


 Ramsar publications can be requested directly from the Ramsar Secretariat 
and are also available for download on the Ramsar Web site from “The 
Ramsar Library”, http://ramsar.org/index_lib.htm.


• Ramsar Handbooks for the Wise Use of Wetlands (The Ramsar 
“Toolkit”), ed. Sandra Hails & Dwight Peck (2006), 17 A4 pamphlets. 
Available in PDF format on CD-ROM and from the Ramsar Web site in 
English, French, and Spanish versions. 
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• Wetlands, Biodiversity and the Ramsar Convention: the Role of 
the Convention on Wetlands in the Conservation and Wise Use 
of Biodiversity, ed. by A. J. Hails (1996-97), 196 pages. An excellent 
collection with introductory chapters by Peter Bacon and Michael 
Smart and nearly 30 case studies from all the Ramsar regions. Maps 
and color photographs included. English only.


• Economic Valuation of Wetlands: a Guide for Policy Makers and 
Planners, by Edward B. Barbier, Mike Acreman and Duncan Knowler 
(1997), 127 pages. Outlines the benefits of economic valuation 
techniques as applied to wetlands and wetland development projects, 
and describes some of these techniques in detail. A number of case 
studies, a glossary, and a bibliography increase the importance of this 
book for theoreticians and practical managers alike. English, French, 
and Spanish versions.


• The Legal Development of the Ramsar Convention on Wetlands 
of International Importance, by Cyril de Klemm in collaboration 
with Isabelle Crétaux (1995), 224 pages. For students of legal aspects 
of environmental conventions, this book contains the details of the 
development of the Convention up to Kushiro (1993). English, French, 
and Spanish versions in one volume.


• Towards the Wise Use of Wetlands: Report of the Ramsar Convention 
Wise Use Project, ed. by T. J. Davis (1993), 180 pages. This book details 
the Ramsar wise use movement and includes 17 case studies from 
different regions around the world. English only.


• The Ramsar Convention on Wetlands: its history and development, 
by G. V. T. Matthews (1993), 130 pages. An excellent historical narrative 
and analysis through to 1993, written by one of the Convention’s 
Founding Fathers. English only.


• Proceedings of the 9th meeting of the Conference of the Contracting 
Parties, Kampala, Uganda, 2005. A PDF publication on CD-ROM 
and available for download on the Web, containing the Conference 
Report, the list of participants, and all of the Resolution adopted by 
the Parties, all in English, French, and Spanish, as well as (in their 
original languages only) the National Reports submitted by the Parties 
and the information documents prepared beforehand for the COP’s 
consideration.


• Proceedings of the 8th meeting of the Conference of the Contracting 
Parties, Valencia, Spain, 2002. Two volumes containing the Resolutions 
and the Conference Report, available in English, French, or Spanish. 
The CD-ROM version contains a great deal of additional material in all 
three languages, and includes the texts of the National Reports.


• Proceedings of the 7th meeting of the Conference of the Contracting 
Parties, San José, Costa Rica, 1999. Three volumes containing 
the Resolutions and Recommendations adopted by the COP, the 
Conference Report, and the List of Participants. English, French, and 
Spanish versions.
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• Proceedings of the 6th Meeting of the Conference of the Contracting 
Parties, Brisbane, Australia, 1996. Twelve separate A4 pamphlets 
bound in a ringbinder. English, French, and Spanish versions.


4.6.7  Signs at Ramsar sites


 The Standing Committee, by Decision SC19.18 (1996), has invited 
Contracting Parties to identify Ramsar sites with signs bearing the following 
standard text, translated into the local language(s):


 


THIS SITE, COVERING XXX HECTARES, HAS BEEN DESIGNATED BY THE 
NATIONAL GOVERNMENT FOR INCLUSION IN THE LIST OF WETLANDS OF 


INTERNATIONAL IMPORTANCE ESTABLISHED UNDER THE CONVENTION ON 
WETLANDS, THE INTERNATIONAL TREATY SIGNED IN RAMSAR (IRAN) IN 1971 


TO PROMOTE THE CONSERVATION AND SUSTAINABLE USE OF WETLAND AREAS 
WORLDWIDE.


The protection and management of this site is under the responsibility of: (name and address, 
including telephone and fax numbers, of the appropriate agency)


Variation for states with a federal structure: ON THE PROPOSAL OF (NAME OF THE 
STATE/PROVINCIAL GOVERNMENT), THIS SITE, COVERING XXX HECTARES, HAS 


BEEN DESIGNATED BY THE NATIONAL GOVERNMENT . . . . . . .
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5. How States may join the Ramsar Convention
 According to Article 9.2 of the Convention on Wetlands (Ramsar, Iran, 1971), 


“Any member of the United Nations or of one of the Specialized Agencies 
or of the International Atomic Energy Agency or Party to the Statute of 
the International Court of Justice may become a Party to this Convention”. 
Unfortunately, supranational bodies, such as the European Commission, 
are thus not eligible to join the Convention, but may nevertheless develop 
bilateral working agreements with the Convention Secretariat.


5.1 The instrument of accession


 In order for a country to accede to the Convention, signatures and the 
deposit of the instrument of ratification or accession (with an obligatory first 
Ramsar site designation) are to be made through diplomatic channels to the 
Depositary for the Ramsar Convention, the Director-General of the United 
Nations Educational, Scientific and Cultural Organization (UNESCO), 
7, place de Fontenoy, 75700 Paris, France, with a copy to the Office of 
International Standards and Legal Affairs at the same address. 


 The instrument of ratification or accession must be signed by the Head of 
State or Government or by the Minister of Foreign Affairs. (A copy of all 
communications to UNESCO should be sent to the Ramsar Secretariat.) 
UNESCO will then notify the Ramsar Secretariat and all other Contracting 
Parties of the new Party’s accession. 


Example of document of accession to the Ramsar Convention:


I, [name], [title]


in the Government of [name of the country]


do hereby certify that the State of


[name of the country]


accedes to the 


Convention on Wetlands of International Importance


especially as Waterfowl Habitat


of 2 February 1971


as amended by the Protocol of 3.12.82,


and accepts the amendments to Articles 6 and 7 of that Convention (1987).


IN WITNESS WHEREOF, I have signed and sealed


this Instrument of Accession


DONE at [name of capital city], [date].


[title and signature]
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 Please note that it is important that the instrument should include 
a phrase similar to “as amended by the Protocol of 1982 and the 
amendments to Articles 6 and 7 of 1987”.


5.2 Designating wetlands for the Ramsar List


 The document of adhesion to the Convention sent to UNESCO by the Head 
of State or Foreign Office must be accompanied by the designation of at 
least one wetland site for the List of Wetlands of International Importance. 
Thereafter, each Party “shall designate suitable wetlands within its territory 
for inclusion in the List” (Article 2.1). The designation of the first and 
subsequent Ramsar sites do not require ratification by parliaments, but 
are administrative decisions taken by the appropriate government agency 
according to existing procedures in each country. Such designation(s) should 
include:


a)  a completed Information Sheet on Ramsar Wetlands (RIS) for each 
site, which can be obtained from the Ramsar Web site at http://ramsar.
org/ris/ key_ris_index.htm or requested from the Ramsar Secretariat; 
and 


b)  a map showing the boundaries of each designated site. 


 Please note: All subsequent designations of wetlands for the Ramsar 
List should be sent directly to the Ramsar Secretariat, not to UNESCO. 
Subsequent designations do not require the signature of the Head of 
State or Ministry of Foreign Affairs but must be signed by the head 
of  the “Administrative Authority”, the government agency that has 
been officially named by the head of state or government or the foreign 
office to represent the national government in implementing the Ramsar 
Convention.


 It is important to be aware that sites designated for the Ramsar List do not 
have already to be established as legally protected areas before designation. 
Listing under the Ramsar Convention elevates the sites to a higher status 
(recognized as places of “international importance”), focuses more attention 
upon them, and should contribute to their long-term conservation and wise 
use – whether or not Ramsar status conveys additional legal protection 
in-country depends upon the national and local policy and legislation 
concerning Ramsar sites, which varies from country to country. Human uses 
of wetlands are compatible with listing under Ramsar, provided that they 
are in line with the Ramsar concept of “wise use” (sustainable use) and do 
not lead to a negative change in ecological character. Member States do not 
surrender sovereignty over their Ramsar sites in any way.


 Wetlands should be added to the Convention’s List of Wetlands of 
International Importance if they meet any of nine Criteria for being 
considered internationally important. The listing has to be made by the 
Administrative Authority of the national government, which is then 
implicitly making a commitment to ensure that the ecological character of 
the site will be maintained. Local officials and citizens’ groups wishing to 
nominate wetlands for inclusion in the Ramsar List should make contact 
with their country’s Administrative Authority. Different countries have 
evolved their own procedures for proceeding to a Ramsar designation and 
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these vary greatly from country to country. A list of the Administrative 
Authorities is available at http://ramsar.org/about/about_admin_auth.htm 
and from the Ramsar Secretariat.


5.3 The cost of joining the Convention


 At each ordinary meeting, the Conference of the Parties adopts a budget 
(in Swiss francs) for the next triennium. Contracting Parties contribute to 
this budget a percentage that is based upon the United Nations scale of 
assessments adopted for each year by the UN General Assembly, with the 
exception that the Conference of the Parties has established a minimum level 
of contributions at 1000 Swiss francs (ca. US$ 800 or € 630 in December 2006) 
for all Parties to cover basic expenses of invoicing and administration.
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Appendix 1


Text of the Convention on Wetlands of International Importance 
especially as Waterfowl Habitat


Ramsar, 2.2.1971
as amended by the Protocol of 3.12.1982


and the Amendments of 28.5.1987


The Contracting Parties,


Recognizing the interdependence of Man and his environment;


Considering the fundamental ecological functions of wetlands as regulators of water regimes and 
as habitats supporting a characteristic flora and fauna, especially waterfowl;


Being convinced that wetlands constitute a resource of great economic, cultural, scientific, and 
recreational value, the loss of which would be irreparable;


Desiring to stem the progressive encroachment on and loss of wetlands now and in the future;


Recognizing that waterfowl in their seasonal migrations may transcend frontiers and so should be 
regarded as an international resource;


Being confident that the conservation of wetlands and their flora and fauna can be ensured by 
combining far-sighted national policies with coordinated international action;


Have agreed as follows:


Article 1


1. For the purpose of this Convention wetlands are areas of marsh, fen, peatland or water, 
whether natural or artificial, permanent or temporary, with water that is static or flowing, 
fresh, brackish or salt, including areas of marine water the depth of which at low tide does not 
exceed six metres.


2. For the purpose of this Convention waterfowl are birds ecologically dependent on wetlands.


Article 2


1. Each Contracting Party shall designate suitable wetlands within its territory for inclusion in 
a List of Wetlands of International Importance, hereinafter referred to as “the List” which 
is maintained by the bureau established under Article 8. The boundaries of each wetland 
shall be precisely described and also delimited on a map and they may incorporate riparian 
and coastal zones adjacent to wetlands, and islands or bodies of marine water deeper than 
six metres at low tide lying within the wetlands, especially where these have importance as 
waterfowl habitat.


2. Wetlands should be selected for the List on account of their international significance in 
terms of ecology, botany, zoology, limnology or hydrology. In the first instance wetlands of 
international importance to waterfowl at any season should be included.


3. The inclusion of a wetland in the List does not prejudice the exclusive sovereign rights of the 
Contracting Party in whose territory the wetland is situated.
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4. Each Contracting Party shall designate at least one wetland to be included in the List when 
signing this Convention or when depositing its instrument of ratification or accession, as 
provided in Article 9.


5. Any Contracting Party shall have the right to add to the List further wetlands situated within 
its territory, to extend the boundaries of those wetlands already included by it in the List, or, 
because of its urgent national interests, to delete or restrict the boundaries of wetlands already 
included by it in the List and shall, at the earliest possible time, inform the organization or 
government responsible for the continuing bureau duties specified in Article 8 of any such 
changes.


6. Each Contracting Party shall consider its international responsibilities for the conservation, 
management and wise use of migratory stocks of waterfowl, both when designating entries 
for the List and when exercising its right to change entries in the List relating to wetlands 
within its territory.


Article 3


1. The Contracting Parties shall formulate and implement their planning so as to promote 
the conservation of the wetlands included in the List, and as far as possible the wise use of 
wetlands in their territory.


2. Each Contracting Party shall arrange to be informed at the earliest possible time if the 
ecological character of any wetland in its territory and included in the List has changed, 
is changing or is likely to change as the result of technological developments, pollution or 
other human interference. Information on such changes shall be passed without delay to the 
organization or government responsible for the continuing bureau duties specified in Article 
8.


Article 4


1. Each Contracting Party shall promote the conservation of wetlands and waterfowl by 
establishing nature reserves on wetlands, whether they are included in the List or not, and 
provide adequately for their wardening.


2. Where a Contracting Party in its urgent national interest, deletes or restricts the boundaries of 
a wetland included in the List, it should as far as possible compensate for any loss of wetland 
resources, and in particular it should create additional nature reserves for waterfowl and for 
the protection, either in the same area or elsewhere, of an adequate portion of the original 
habitat.


3. The Contracting Parties shall encourage research and the exchange of data and publications 
regarding wetlands and their flora and fauna.


4. The Contracting Parties shall endeavour through management to increase waterfowl 
populations on appropriate wetlands.


5. The Contracting Parties shall promote the training of personnel competent in the fields of 
wetland research, management and wardening.


Article 5


The Contracting Parties shall consult with each other about implementing obligations arising from 
the Convention especially in the case of a wetland extending over the territories of more than one 
Contracting Party or where a water system is shared by Contracting Parties. They shall at the same 
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time endeavour to coordinate and support present and future policies and regulations concerning 
the conservation of wetlands and their flora and fauna.


Article 6


1. There shall be established a Conference of the Contracting Parties to review and promote the 
implementation of this Convention. The Bureau referred to in Article 8, paragraph 1, shall 
convene ordinary meetings of the Conference of the Contracting Parties at intervals of not 
more than three years, unless the Conference decides otherwise, and extraordinary meetings 
at the written requests of at least one third of the Contracting Parties. Each ordinary meeting 
of the Conference of the Contracting Parties shall determine the time and venue of the next 
ordinary meeting.


2. The Conference of the Contracting Parties shall be competent:


(a) to discuss the implementation of this Convention;
(b) to discuss additions to and changes in the List;
(c) to consider information regarding changes in the ecological character of wetlands 


included in the List provided in accordance with paragraph 2 of Article 3;
(d) to make general or specific recommendations to the Contracting Parties regarding the 


conservation, management and wise use of wetlands and their flora and fauna;
(e) to request relevant international bodies to prepare reports and statistics on matters 


which are essentially international in character affecting wetlands;
(f) to adopt other recommendations, or resolutions, to promote the functioning of this 


Convention.


3. The Contracting Parties shall ensure that those responsible at all levels for wetlands 
management shall be informed of, and take into consideration, recommendations of such 
Conferences concerning the conservation, management and wise use of wetlands and their 
flora and fauna.


4. The Conference of the Contracting Parties shall adopt rules of procedure for each of its 
meetings.


5. The Conference of the Contracting Parties shall establish and keep under review the financial 
regulations of this Convention. At each of its ordinary meetings, it shall adopt the budget for 
the next financial period by a two-thirds majority of Contracting Parties present and voting.


6. Each Contracting Party shall contribute to the budget according to a scale of contributions 
adopted by unanimity of the Contracting Parties present and voting at a meeting of the 
ordinary Conference of the Contracting Parties.


Article 7


1. The representatives of the Contracting Parties at such Conferences should include persons 
who are experts on wetlands or waterfowl by reason of knowledge and experience gained in 
scientific, administrative or other appropriate capacities.


2. Each of the Contracting Parties represented at a Conference shall have one vote, 
recommendations, resolutions and decisions being adopted by a simple majority of the 
Contracting Parties present and voting, unless otherwise provided for in this Convention.


Article 8
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1. The International Union for the Conservation of Nature and Natural Resources shall perform 
the continuing bureau duties under this Convention until such time as another organization 
or government is appointed by a majority of two-thirds of all Contracting Parties.


2. The continuing bureau duties shall be, inter alia:


(a) to assist in the convening and organizing of Conferences specified in Article 6;
(b) to maintain the List of Wetlands of International Importance and to be informed by the 


Contracting Parties of any additions, extensions, deletions or restrictions concerning 
wetlands included in the List provided in accordance with paragraph 5 of Article 2;


(c) to be informed by the Contracting Parties of any changes in the ecological character of 
wetlands included in the List provided in accordance with paragraph 2 of Article 3;


(d) to forward notification of any alterations to the List, or changes in character of wetlands 
included therein, to all Contracting Parties and to arrange for these matters to be 
discussed at the next Conference;


(e) to make known to the Contracting Party concerned, the recommendations of the 
Conferences in respect of such alterations to the List or of changes in the character of 
wetlands included therein.


Article 9


1. This Convention shall remain open for signature indefinitely.


2. Any member of the United Nations or of one of the Specialized Agencies or of the 
International Atomic Energy Agency or Party to the Statute of the International Court of 
Justice may become a Party to this Convention by:


(a) signature without reservation as to ratification;
(b) signature subject to ratification followed by ratification;
(c) accession.


3. Ratification or accession shall be effected by the deposit of an instrument of ratification or 
accession with the Director-General of the United Nations Educational, Scientific and Cultural 
Organization (hereinafter referred to as “the Depositary”).


Article 10


1. This Convention shall enter into force four months after seven States have become Parties to 
this Convention in accordance with paragraph 2 of Article 9.


2. Thereafter this Convention shall enter into force for each Contracting Party four months after 
the day of its signature without reservation as to ratification, or its deposit of an instrument of 
ratification or accession.


Article 10 bis


1. This Convention may be amended at a meeting of the Contracting Parties convened for that 
purpose in accordance with this Article.


2. Proposals for Amendment may be made by any Contracting Party.


3. The text of any proposed amendment and the reasons for it shall be communicated to the 
organization or government performing the continuing bureau duties under the Convention 
(hereinafter referred to as “the Bureau”) and shall promptly be communicated by the Bureau 
to all Contracting Parties. Any comments on the text by the Contracting Parties shall be 
communicated to the Bureau within three months of the date on which the amendments 
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were communicated to the Contracting Parties by the Bureau. The Bureau shall, immediately 
after the last day for submission of comments, communicate to the Contracting Parties all 
comments submitted by that day.


4. A meeting of Contracting Parties to consider an amendment communicated in accordance 
with paragraph 3 shall be convened by the Bureau upon the written request of one third of the 
Contracting Parties. The Bureau shall consult the Parties concerning the time and venue of the 
meeting.


5. Amendments shall be adopted by a two-thirds majority of the Contracting Parties present and 
voting.


6. An amendment adopted shall enter into force for the Contracting Parties which have 
accepted it on the first day of the fourth month following the date on which two thirds of the 
Contracting Parties have deposited an instrument of acceptance with the Depositary. For each 
Contracting Party which deposits an instrument of acceptance after the date on which two 
thirds of the Contracting Parties have deposited an instrument of acceptance, the amendment 
shall enter into force on the first day of the fourth month, following the date of the deposit of 
its instrument of acceptance.


Article 11


1. This Convention shall continue in force for an indefinite period.


2. Any Contracting Party may denounce this Convention after a period of five years from 
the date on which it entered into force for that Party by giving written notice thereof to the 
Depositary. Denunciation shall take effect four months after the day on which notice thereof is 
received by the Depositary.


Article 12


1. The Depositary shall inform all States that have signed and acceded to this Convention as 
soon as possible of:


(a) signatures to the Convention;
(b) deposits of instruments of ratification of this Convention;
(c) deposits of instruments of accession to this Convention;
(d) the date of entry into force of this Convention;
(e) notification of denunciation of this Convention.


2. When this Convention has entered into force, the Depositary shall have it registered with the 
Secretariat of the United Nations in accordance with Article 102 of the Charter.


IN WITNESS WHEREOF, the undersigned, being duly authorized to that effect, have signed this 
Convention.


DONE at Ramsar this 2nd day of February 1971, in a single original in the English, French, German 
and Russian languages, all texts being equally authentic* which shall be deposited with the 
Depositary which shall send true copies thereof to all Contracting Parties.


* Pursuant to the Final Act of the Conference to conclude the Protocol, the Depositary provided the 
second Conference of the Contracting Parties with official versions of the Convention in the Arabic, 
Chinese and Spanish languages, prepared in consultation with interested Governments and with 
the assistance of the Bureau.
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Appendix 2


Resolutions and Recommendations of the Conference of the 
Contracting Parties to the Ramsar Convention


1st Meeting of the Conference of the Parties (Cagliari, Italy, November 1980)


Recommendation 1.1 Recruitment of new Parties to the Convention
Recommendation 1.2 Assisting developing countries to contribute to the Convention
Recommendation 1.3 Increasing the number of sites on the List of Wetlands of International 


Importance
Recommendation 1.4 Developing guidelines on selection of sites for the List of Wetlands of 


International Importance
Recommendation 1.5 National inventories of wetlands
Recommendation 1.6 Assessment of wetland values as part of the planning process
Recommendation 1.7 Elaboration of a protocol to establish an amendment procedure for the 


Convention
Recommendation 1.8 Elaboration of a protocol to amend the Convention with a view to 


extending its effectiveness
Recommendation 1.9 Call for a Meeting of the Conference of the Contracting Parties 


subsequent to the entry into force of the protocol proposed under 
Recommendation 1.7


Recommendation 1.10 Establishment of a permanent secretariat for the Ramsar Convention
Recommendation 1.11 Thanks to the Italian hosts


2nd Meeting of the Conference of the Parties (Groningen, Netherlands, May 
1984)


Recommendation 2.1 Submission of national reports
Recommendation 2.2 Amendment of the Convention
Recommendation 2.3 Action points for priority attention
Recommendation 2.4 Possibilities of financial or other support for the interim secretariat
Recommendation 2.5 Designation of the Wadden Sea for the List of Wetlands of International 


Importance
Recommendation 2.6 Conservation and management of Sahel wetlands
Recommendation 2.7 Conservation of Djoudj National Bird Park, Senegal
Recommendation 2.8 Establishment of a protected area in the River Senegal Basin in 


Mauritania
Recommendation 2.9 Conservation action and protection of wetlands not designated for the 


List of Wetlands of International Importance
Recommendation 2.10 Thanks to the Government of the Netherlands


3rd Meeting of the Conference of the Parties (Regina, Canada, May-June 1987)


Resolution 3.1 Secretariat matters
Resolution 3.2 Financial and budgetary matters
Resolution 3.3 Establishment of a Standing Committee
Resolution 3.4 Provisional implementation of the amendments to the Convention
Recommendation 3.1 Criteria for identifying wetlands of international importance and 


guidelines on their use
Recommendation 3.2 Need for further studies of flyways
Recommendation 3.3 Wise use of wetlands
Recommendation 3.4 Responsibility of development agencies towards wetlands
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Recommendation 3.5 Tasks of the Bureau in respect to development agencies
Recommendation 3.6 Further Contracting Parties in Africa
Recommendation 3.7 Further Contracting Parties in Central America, the Caribbean and South 


America
Recommendation 3.8 Conservation of Azraq Ramsar site
Recommendation 3.9 Change in ecological character of Ramsar sites
Recommendation 3.10 Further Contracting Parties in Asia and the Pacific
Recommendation 3.11 Thanks to the Canadian hosts


4th Meeting of the Conference of the Parties (Montreux, Switzerland, June-July 
1990)


Resolution 4.1 Interpretation of Article 10 bis paragraph 6 of the Convention
Resolution 4.2 Working languages of the Conference of the Contracting Parties
Resolution 4.3 Wetland Conservation Fund
Resolution 4.4 Implementation of Article 5 of the Convention
Resolution 4.5 Accession requirements


Four additional Resolutions were adopted by the 4th Meeting of the Conference of the Contracting 
Parties:


Annex to Document 4.12: Resolution on the framework for the implementation of the Convention 
and priorities for attention 1991-1993


Annex to Document 4.13: Resolution on financial and budgetary matters
Annex to Document 4.14: Resolution on the Standing Committee
Annex to Document 4.15: Secretariat matters


Recommendation 4.1 Wetland restoration
Recommendation 4.2 Criteria for identifying wetlands of international importance
Recommendation 4.3 National reports
Recommendation 4.4 Establishment of wetland reserves
Recommendation 4.5 Education and training
Recommendation 4.6 Establishment of national scientific inventories of potential Ramsar sites
Recommendation 4.7 Mechanisms for improved application of the Ramsar Convention
Recommendation 4.8 Change in ecological character of Ramsar sites
Recommendation 4.9 Ramsar sites in the territories of specific Contracting Parties
Recommendation 4.9.1 Doñana National Park, Spain
Recommendation 4.9.2 Everglades, USA
Recommendation 4.9.3 Azraq Oasis, Jordan
Recommendation 4.9.4 Conservation of the Leybucht, Federal Republic of Germany
Recommendation 4.9.5 Greek Ramsar sites
Recommendation 4.10 Guidelines for the implementation of the wise use concept
Recommendation 4.11 Cooperation with international organizations
Recommendation 4.12 Cooperation between Contracting Parties for the management of 


migratory species
Recommendation 4.13 Responsibility of multilateral development banks (MDBs) towards 


wetlands
Recommendation 4.14 Thanks to the Swiss hosts


5th Meeting of the Conference of the Parties (Kushiro, Japan, June 1993)


Resolution 5.1 The Kushiro Statement and the framework for the implementation of the 
Convention


Resolution 5.2 Financial and budgetary matters
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Resolution 5.3 Procedure for initial designation of sites for the List of Wetlands of 
International Importance


Resolution 5.4 Record of Ramsar sites where changes in ecological character have 
occurred, are occurring, or are likely to occur (the Montreux Record)


Resolution 5.5 Establishment of a Scientific and Technical Review Panel
Resolution 5.6 Wise use of wetlands
Resolution 5.7 Management planning for Ramsar sites and other wetlands
Resolution 5.8 Future funding and operation of the Ramsar Wetland Conservation Fund
Resolution 5.9 Application of the Ramsar criteria for identifying wetlands of 


international importance
Recommendation 5.1 Ramsar sites in the territories of specific Contracting Parties
Recommendation 5.2 Guidelines for interpretation of Article 3 (“ecological character” and 


“change in ecological character”)
Recommendation 5.3 Essential character of wetlands and the need for zonation related to 


wetland reserves
Recommendation 5.4 Relationship between the Ramsar Convention, the Global Environment 


Facility, and the Convention on Biological Diversity
Recommendation 5.5 Inclusion of conservation and wise use of wetlands in multilateral and 


bilateral development cooperation programmes
Recommendation 5.6 The role of non-governmental organizations (NGOs) in the Ramsar 


Convention
Recommendation 5.7 National Committees
Recommendation 5.8 Measures to promote public awareness of wetland values in wetland 


reserves
Recommendation 5.9 Establishment of Ramsar guidelines on wetlands of international 


importance as fish habitat
Recommendation 5.10 25th anniversary wetland campaign for 1996
Recommendation 5.11 New Bureau headquarters in Switzerland
Recommendation 5.12 Thanks to the Japanese hosts
Recommendation 5.13 Promotion and strengthening of the Ramsar Neotropical Region
Recommendation 5.14 Collaboration for Mediterranean wetlands
Recommendation 5.15 Working languages of the Conference of the Contracting Parties


6th Meeting of the Conference of the Parties (Brisbane, Australia, March 1996)


Resolution VI.1 Working definitions of ecological character, guidelines for describing and 
maintaining the ecological character of listed sites and operation of the 
Montreux Record 


Resolution VI.2 Adoption of specific criteria based on fish for identifying wetlands of 
international importance 


Resolution VI.3 Review of the Ramsar criteria for identifying wetlands of international 
importance and the accompanying guidelines 


Resolution VI.4 Adoption of population estimates for operation of the specific criteria 
based on waterfowl 


Resolution VI.5 Inclusion of subterranean karst wetlands as a wetland type under the 
Ramsar classification system 


Resolution VI.6 The Wetland Conservation Fund [now renamed the Ramsar Small Grants 
Fund for Wetland Conservation and Wise Use (SGF)]


Resolution VI.7 The Scientific and Technical Review Panel [STRP] 
Resolution VI.8 Secretary General matters 
Resolution VI.9 Cooperation with the Convention on Biological Diversity 
Resolution VI.10 Cooperation with the Global Environment Facility (GEF) and its 


implementing agencies: the World Bank, UNDP and UNEP 







The Ramsar Convention Manual, 4th ed.


��


Resolution VI.11 Consolidation of recommendations and resolutions of the Conference of 
the Contracting Parties


Resolution VI.12 National Wetland Inventories and candidate sites for listing 
Resolution VI.13 Submission of information on sites designated for the Ramsar List of 


Wetlands of International Importance 
Resolution VI.14 The Ramsar 25th Anniversary Statement, the Strategic Plan 1997-2002, and 


the Bureau Work Programme 1997-1999
Resolution VI.15 Amendment of the Rules of Procedure as of the 7th Meeting of the 


Conference of the Contracting Parties 
Resolution VI.16 Accession procedures 
Resolution VI.17 Financial and budgetary matters 
Resolution VI.18 Establishment of the Ramsar Wetland Conservation Award 
Resolution VI.19 Education and public awareness 
Resolution VI.20 Thanks to the people and governments of Australia 
Resolution VI.21 Assessment and reporting on the status of wetlands
Resolution VI.22 Consideration of overall cost reduction and in particular of possible 


relocation of the Ramsar Bureau and its operations
Resolution VI.23 Ramsar and water
Recommendation 6.1 Conservation of peatlands
Recommendation 6.2 Environmental impact assessment
Recommendation 6.3 Involving local and indigenous people in the management of Ramsar 


wetlands
Recommendation 6.4 The “Brisbane Initiative” on the establishment of a network of listed sites 


along the East Asian-Australasian Flyway 
Recommendation 6.5 Establishment of further wetland manager training programmes
Recommendation 6.6 Establishment of regionally based Ramsar Liaison Officers
Recommendation 6.7 Conservation and wise use of coral reefs and associated ecosystems
Recommendation 6.8 Strategic planning in coastal zones
Recommendation 6.9 Framework for National Wetland Policy development and 


implementation
Recommendation 6.10 Promotion of cooperation on the economic valuation of wetlands
Recommendation 6.11 Continuing collaboration for Mediterranean wetlands
Recommendation 6.12 Conservation and wise use in private and public funded activities
Recommendation 6.13 Guidelines on management planning for Ramsar sites and other wetlands
Recommendation 6.14 Toxic chemicals
Recommendation 6.15 Restoration of wetlands
Recommendation 6.16 Conservation and wise use of wetlands in bilateral and multilateral 


development cooperation programmes
Recommendation 6.17 Ramsar sites in the territories of specific Contracting Parties, also 


including:
Recommendation 6.17.1 Greek Ramsar sites
Recommendation 6.17.2 National Reserve of Paracas and the national strategy for the conservation 


of wetlands in Peru
Recommendation 6.17.3 Azraq Oasis, Jordan
Recommendation 6.17.4 Australian Ramsar sites
Recommendation 6.17.5 The Lower Danube Basin
Recommendation 6.18 Conservation and wise use of wetlands in the Pacific Islands region


7th Meeting of the Conference of the Parties (San José, Costa Rica, May 1999)


Resolution VII.1 Regional categorization of countries under the Convention, and 
composition, roles and responsibilities of the Standing Committee, 
including tasks of Standing Committee members
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Resolution VII.2 Composition and modus operandi of the Convention’s Scientific and 
Technical Review Panel (STRP)


Resolution VII.3 Partnerships with international organizations 
Resolution VII.4 Partnerships and cooperation with other Conventions, including 


harmonized information management infrastructures
Resolution VII.5 Critical evaluation of the Convention’s Small Grants Fund for Wetland 


Conservation and Wise Use (SGF) and its future operations
Resolution VII.6 Guidelines for developing and implementing National Wetland Policies
Resolution VII.7 Guidelines for reviewing laws and institutions to promote the 


conservation and wise use of wetlands
Resolution VII.8 Guidelines for establishing and strengthening local communities’ and 


indigenous people’s participation in the management of wetlands
Resolution VII.9 The Convention’s Outreach Programme, 1999-2002
Resolution VII.10 Wetland Risk Assessment Framework
Resolution VII.11 Strategic framework and guidelines for the future development of the 


List of Wetlands of International Importance
Resolution VII.12 The sites in the Ramsar List: official descriptions, conservation status and 


management planning, including the situation of particular sites in the 
territory of specific Contracting Parties


Resolution VII.13 Guidelines for identifying and designating karst and other subterranean 
hydrological systems as Wetlands of International Importance


Resolution VII.14 Invasive species and wetlands 
Resolution VII.15 Incentive measures to encourage the application of the Wise Use 


Principles 
Resolution VII.16 The Ramsar Convention and impact assessment: strategic, environmental 


and social
Resolution VII.17 Restoration as an element of national planning for wetland conservation 


and wise use
Resolution VII.18 Guidelines for integrating wetland conservation and wise use into river 


basin management
Resolution VII.19 Guidelines for international cooperation under the Ramsar Convention 
Resolution VII.20 Priorities for wetland inventory
Resolution VII.21 Enhancing the conservation and wise use of intertidal wetlands
Resolution VII.22 Collaborative structure for Mediterranean wetlands
Resolution VII.23 Defining Ramsar site boundaries
Resolution VII.24 Compensation for lost wetland habitats and other functions
Resolution VII.25 Measuring environmental quality in wetlands
Resolution VII.26 Creation of a Regional Ramsar Centre for Training and Research on 


Wetlands in the Western Hemisphere
Resolution VII.27 Work Plan
Resolution VII.28 Financial and Budgetary Matters
Resolution VII.29 Thanks to the host
Resolution VII.30 Status of Yugoslavia in the Ramsar Convention
Recommendation 7.1 A global action plan for the wise use and management of peatlands 
Recommendation 7.2 Small Island Developing States, island wetland ecosystems, and the 


Ramsar Convention
Recommendation 7.3 Multilateral cooperation on the conservation of migratory waterbirds in 


the Asia-Pacific region
Recommendation 7.4 The Wetlands for the Future Initiative







The Ramsar Convention Manual, 4th ed.


101


8th Meeting of the Conference of the Parties (Valencia, Spain, November 2002)


Resolution VIII.1  Guidelines for the allocation and management of water for maintaining 
the ecological functions of wetlands


Resolution VIII.2  The Report of the World Commission on Dams (WCD) and its relevance 
to the Ramsar Convention


Resolution VIII.3 Climate change and wetlands: impacts, adaptation, and mitigation
Resolution VIII.4 Wetland issues in Integrated Coastal Zone Management (ICZM)
Resolution VIII.5 Partnerships and synergies with Multilateral Environmental Agreements 


and other institutions 
Resolution VIII.6 A Ramsar Framework for Wetland Inventory
Resolution VIII.7 Gaps in and harmonization of Ramsar guidance on wetland ecological 


character, inventory, assessment, and monitoring
Resolution VIII.8 Assessing and reporting the status and trends of wetlands, and the 


implementation of Article 3.2 of the Convention
Resolution VIII.9 ‘Guidelines for incorporating biodiversity-related issues into 


environmental impact assessment legislation and/or processes and in 
strategic environmental assessment’ adopted by the Convention on 
Biological Diversity (CBD), and their relevance to the Ramsar Convention


Resolution VIII.10 Improving implementation of the Strategic Framework and Vision for the 
List of Wetlands of International Importance


Resolution VIII.11 Additional guidance for identifying and designating under-represented 
wetland types as Wetlands of International Importance


Resolution VIII.12 Enhancing the wise use and conservation of mountain wetlands
Resolution VIII.13 Enhancing the information on Wetlands of International Importance 


(Ramsar sites)
Resolution VIII.14 New Guidelines for management planning for Ramsar sites and other 


wetlands
Resolution VIII.15 The ‘San José Record’ for the promotion of wetland management
Resolution VIII.16 Principles and guidelines for wetland restoration
Resolution VIII.17 Guidelines for Global Action on Peatlands 
Resolution VIII.18 Invasive species and wetlands
Resolution VIII.19 Guiding principles for taking into account the cultural values of wetlands 


for the effective management of sites
Resolution VIII.20 General guidance for interpreting “urgent national interests” under 


Article 2.5 of the Convention and considering compensation under 
Article 4.2 


Resolution VIII.21 Defining Ramsar site boundaries more accurately in Ramsar Information 
Sheets


Resolution VIII.22 Issues concerning Ramsar sites that cease to fulfil or never fulfilled the 
Criteria for designation as Wetlands of International Importance


Resolution VIII.23 Incentive measures as tools for achieving the wise use of wetlands
Resolution VIII.24 UNEP’s Guidelines for enhancing compliance with  


multilateral environmental agreements, and Guidelines for national 
enforcement, and international cooperation in combating violations, of 
laws implementing multilateral environmental agreements


Resolution VIII.25 The Ramsar Strategic Plan 2003-2008
Resolution VIII.26 The implementation of the Strategic Plan 2003-2008 during the triennium 


2003-2005 and National Reports for Ramsar COP9
Resolution VIII.27 Financial and budgetary matters
Resolution VIII.28 Modus operandi of the Scientific and Technical Review Panel (STRP)
Resolution VIII.29 Evaluation of the Ramsar Small Grants Fund for Wetland Conservation 


and Wise Use (SGF) and establishment of a Ramsar Endowment Fund 
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Resolution VIII.30 Regional initiatives for the further implementation of the Convention
Resolution VIII.31 The Convention’s Programme on communication, education and public 


awareness (CEPA) 2003-2008
Resolution VIII.32 Conservation, integrated management, and sustainable use of mangrove 


ecosystems and their resources 
Resolution VIII.33 Guidance for identifying, sustainably managing, and designating 


temporary pools as Wetlands of International Importance
Resolution VIII.34 Agriculture, wetlands and water resource management
Resolution VIII.35 The impact of natural disasters, particularly drought, on wetland 


ecosystems
Resolution VIII.36 Participatory Environmental Management (PEM) as a tool for 


management and wise use of wetlands
Resolution VIII.37 International cooperation on conservation of migratory waterbirds and 


their habitats in the Asia-Pacific region
Resolution VIII.38 Waterbird population estimates and the identification and designation of 


Wetlands of International Importance
Resolution VIII.39 High Andean wetlands as strategic ecosystems
Resolution VIII.40 Guidelines for rendering the use of groundwater compatible with the 


conservation of wetlands
Resolution VIII.41 Establishment of a Regional Ramsar Centre for Training and Research on 


Wetlands in Western and Central Asia 
Resolution VIII.42 Small Island Developing States in the Oceania Region
Resolution VIII.43 A subregional strategy of the Ramsar Convention for South America
Resolution VIII.44 New Partnership for Africa´s Development (NEPAD) and 


implementation of the Ramsar Convention in Africa
Resolution VIII.45 Operation of the Conference of the Contracting Parties and the 


effectiveness of Ramsar Convention Resolutions and Recommendations 
Resolution VIII.46 Thanks to the people and governments of Spain


9th Meeting of the Conference of the Parties (Kampala, Uganda, November 
2005)


Resolution IX.1 Additional scientific and technical guidance for implementing the 
Ramsar wise use concept


Resolution IX.1, Annex A A Conceptual Framework for the wise use of wetlands and the 
maintenance of their ecological character


Resolution IX.1, Annex B Revised Strategic Framework and guidelines for the future development of 
the List of Wetlands of International Importance


Resolution IX.1, Annex C An Integrated Framework for the Ramsar Convention’s water-related 
guidance


Resolution IX.1, Annex Ci River basin management: additional guidance and a framework for 
the analysis of case studies


Resolution IX.1, Annex Cii Guidelines for the management of groundwater to maintain wetland 
ecological character 


Resolution IX.1, Annex D Ecological “outcome-oriented” indicators for assessing the 
implementation effectiveness of the Ramsar Convention


Resolution IX.1, Annex E An Integrated Framework for wetland inventory, assessment and 
monitoring (IF-WIAM)


Resolution IX.1, Annex Ei Guidelines for the rapid assessment of inland, coastal and marine 
wetland biodiversity


Resolution IX.2 Future implementation of scientific and technical aspects of the 
Convention
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Resolution IX.3 Engagement of the Ramsar Convention on Wetlands in ongoing 
multilateral processes dealing with water


Resolution IX.4 The Ramsar Convention and conservation, production and sustainable 
use of fisheries resources


Resolution IX.5 Synergies with other international organizations dealing with biological 
diversity; including collaboration on, and harmonization of, national 
reporting among biodiversity-related conventions and agreements


Resolution IX.6 Guidance for addressing Ramsar sites or parts of sites which no longer 
meet the Criteria for designation


Resolution IX.7 Regional initiatives in the framework of the Ramsar Convention
Resolution IX.8 Streamlining the implementation of the Strategic Plan of the Convention 


2003-2008
Resolution IX.9 The role of the Ramsar Convention in the prevention and mitigation of 


impacts associated with natural phenomena, including those induced or 
exacerbated by human activities


Resolution IX.10 Use of the term and status of the “Ramsar Secretariat”
Resolution IX.11 Revised modus operandi of the Scientific and Technical Review Panel 


(STRP) 
Resolution IX.12 Financial and budgetary matters
Resolution IX.13 Evaluation of the Ramsar Endowment Fund as a mechanism to resource 


the Small Grants Fund
Resolution IX.14 Wetlands and poverty reduction
Resolution IX.15 The status of sites in the Ramsar List of Wetlands of International 


Importance
Resolution IX.16 The Convention’s International Organization Partners (IOPs)
Resolution IX.17 Review of the decisions of the Conference of the Contracting Parties
Resolution IX.18 Establishment of an Oversight Panel for the CEPA activities of the 


Convention
Resolution IX.19 The importance of regional wetland symposia in effectively 


implementing the Ramsar Convention
Resolution IX.20 Integrated, cross-biome planning and management of wetlands, 


especially in small island developing states
Resolution IX.21 Taking into account the cultural values of wetlands
Resolution IX.22 Ramsar sites and systems of protected areas
Resolution IX.23  Highly pathogenic avian influenza and its consequences for wetland and 


waterbird conservation and wise use
Resolution IX.24 Improving management of the Ramsar Convention
Resolution IX.25 Thanks to the host country
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Appendix 3


References
References are to the Ramsar Web site (http://ramsar.org) and to Ramsar print publications, 
especially the third edition of the “Ramsar Toolkit”, The Ramsar Handbooks for the Wise Use of 
Wetlands (2006).


Guidelines on the wise use of wetlands


CEPA: Programme on communication, education and public awareness (CEPA) 2003-2008 of the 
Convention on Wetlands (2002). http://ramsar.org/key_guide_cepa_e.htm, Handbook no. 4.


Coastal zone management: Principles and guidelines for incorporating wetland issues into Integrated 
Coastal Zone Management (ICZM) (2002). http://ramsar.org/key_guide_ iczm_e.htm, Handbook 
no. 10.


Groundwater management: Guidelines for the management of groundwater to maintain wetland 
ecological character (2005). http://ramsar.org/key_guide_groundwater_e.htm, Handbook no. 9.


International cooperation: Guidelines for international cooperation under the Ramsar Convention (1999). 
http://ramsar.org/key_guide_cooperate.htm, Handbook no. 17.


Inventory, assessment, monitoring: An Integrated Framework for wetland inventory, assessment and 
monitoring (2005). http://ramsar.org/key_guide_framework _inventory_e.htm. Handbook no. 
11.
A Framework for Wetland Inventory (2002). http://ramsar.org/key_guide_ inventory_e.htm, 
Handbook no. 12.
Guidelines for the rapid assessment of inland, coastal and marine wetland biodiversity (2005). http://
ramsar.org/res/key_res_ix_01_annexei_e.htm. 


Laws and institutions: Guidelines for reviewing laws and institutions to promote the conservation and 
wise use of wetlands (1999). http://ramsar.org/key_guide_ laws_e.htm, Handbook no. 3.


Management planning: New Guidelines for management planning for Ramsar sites and other wetlands 
(2002). http://ramsar.org/key_guide_mgt_new_e.htm, Handbook no. 16.


Montreux Record: Guidelines for the operation of the Montreux Record (1996). http://ramsar.org/key_
mr_guide_e.htm, Handbook no. 15.


National wetland policies: Guidelines for developing and implementing National Wetland Policies 
(1999). http://ramsar.org/key_guide_nwp_e.htm, Handbook no. 2. 


Participation in management: Guidelines for establishing and strengthening local communities’ and 
indigenous people’s participation in the management of wetlands (1999). http://ramsar.org/key_
guide_indigenous.htm, Handbook no. 5.


Peatlands: Guidelines for Global Action on Peatlands (GAP) (2002). http://ramsar.org/key_guide_
peatlands_e.htm.


Ramsar List: Strategic Framework and guidelines for the future development of the List of Wetlands of 
International Importance (3rd ed., 2006). http://ramsar.org/key_guide_ list2006_e.htm, Handbook 
no. 14.
Guidance for the consideration of the deletion or restriction of the boundaries of a listed Ramsar site 
(2005). http://ramsar.org/key_guide_site_restrict_e.htm.
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General guidance for interpreting “urgent national interests” under Article 2.5 of the Convention and 
considering compensation under Article 4.2 (2002). http://ramsar.org/ key_guide_articles_e.htm.


Restoration: Principles and guidelines for wetland restoration (2002). http://ramsar.org/ key_guide_
restoration_e.htm, Handbook no. 8.


Risk assessment: Wetland Risk Assessment Framework (1999). http://ramsar.org/key_ guide_risk_
e.htm.


River basin management: Guidelines for integrating wetland conservation and wise use into river basin 
management (1999). http://ramsar.org/key_guide_basin_e.htm, Handbook no. 7.


 River basin management: additional guidance and a framework for the analysis of case studies (2005). 
http://ramsar.org/key_guide_riverbasins_e.htm. Handbook no. 7.


Under-represented wetland types: Guidance for identifying and designating peatlands, wet grasslands, 
mangroves and coral reefs as Wetlands of International Importance (2002). http://ramsar.org/key_
guide_under-represented_e.htm, Handbook no. 14.


Water allocation: An Integrated Framework for the Ramsar Convention’s water-related guidance (2005). 
http://ramsar.org/key_guide_framework_water_e.htm, Handbook no. 6.


 Guidelines for the allocation and management of water for maintaining the ecological functions of 
wetlands (2002). http://ramsar.org/key_guide_allocation_e.htm, Handbook no. 6.


Wise Use concept: A Conceptual Framework for the wise use of wetlands and the maintenance of their 
ecological character (2005). http://ramsar.org/key_guide_ framework_wiseuse_e.htm, Handbook 
no. 1.


 Guidelines on the implementation of the wise use concept (1990). http://ramsar.org/key _guide_
wiseuse_e.htm.


 Additional guidance on the implementation of the wise use concept (1993). http://ramsar.org/key_
guide_wiseuse_add_e.htm.


The Convention’s processes 


The Strategic Plan 2003-2008: http://ramsar.org/key_strat_plan_2003_e.htm.


The Ramsar List of Wetlands of International Importance
Current list of Wetlands of International Importance: http://ramsar.org/index_list.htm.
The Annotated Ramsar List: http://ramsar.org/profile/profile_index.htm.
Current list of Montreux Record sites: http://ramsar.org/key_montreux_record.htm.
Information Sheet for Ramsar Wetlands: http://ramsar.org/ris/key_ris_index.htm 


The Convention’s bodies


The Contracting Parties
Current list of Contracting Parties to the Convention: http://ramsar.org/key_cp_e.htm.
List of Administrative Authorities in the Contracting Parties: http://ramsar.org/about/ about_


admin_auth.htm.
Diplomatic notifications to the Parties: http://ramsar.org/index_key_docs.htm#dip.
National Reports: http://ramsar.org/cop9/cop9_natlrpts_index.htm, http://ramsar.org/cop8 /cop8_


nr_natl_rpt_index.htm


The Conference of the Contracting Parties
Proceedings of the meetings of the COP: http://ramsar.org/index_key_docs.htm#conf.
Resolutions and Recommendations of the COP: http://ramsar.org/index_key_docs.htm#res
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Rules of procedure for the Conference of the Contracting Parties (1999). http://ramsar.org/key_
rules_cop.htm.


The Standing Committee
The present composition of the Standing Committee: http://ramsar.org/about/about _stancomm.


htm.
Meeting reports and decisions of the Standing Committee: http://ramsar.org/sc/key_sc_ index.htm.


The Ramsar Secretariat
The present composition of the Ramsar Secretariat: http://ramsar.org/about/about_bureau.htm.


The Scientific and Technical Review Panel (STRP)
The present composition of the STRP: http://ramsar.org/about/about_strp.htm.
Meeting reports and decisions of the STRP: http://ramsar.org/strp/key_strp_index.htm.
List of STRP National Focal Points: http://ramsar.org/key_nfp_strp.htm.
Terms of Reference for STRP National Focal Points: http://ramsar.org/strp/key_strp_nfp_tor.htm.


Mediterranean Wetlands Initiative
The MedWet Committee, documents: http://ramsar.org/key_medcom_index.htm.
The MedWet Secretariat: http://www.medwet.org/.


Communications, Education, and Public Awareness Programme
The Convention’s CEPA Programme, 2003-2008: http://ramsar.org/key_cepa_programme_e.htm
The Convention’s CEPA Web site: http://ramsar.org/outreach_index.htm.
Current list of the CEPA government and non-government National Focal Points: http://ramsar.


org/key_nfp_cepa.htm.


Assistance programmes
The Ramsar Small Grants Fund: http://ramsar.org/sgf/key_sgf_index.htm.
The Wetlands for the Future Initiative: http://ramsar.org/wff/key_wff_index.htm.


Ramsar Advisory Missions
Reports of RAM missions: http://ramsar.org/index_ram.htm.


Wetland Conservation Award
Criteria and procedures for the Ramsar Wetland Conservation Award (2002). http://ramsar.org/award/http://ramsar.org/award/


key_awards_index.htm..
Award winners, 1999: http://ramsar.org/award/key_awards99_index_e.htm
Award winners, 2002: http://ramsar.org/award/key_awards2002_report.htm
Award winners, 2005: http://ramsar.org/award/key_awards2005_report_e.htm


Partnerships with other MEAs and organizations
Memoranda of understanding and cooperation: http://ramsar.org/index_mou.htm.
Joint Web site of the biodiversity-related conventions: http://www.biodiv.org/ cooperation/joint.


shtml


Information Packs
The basic Ramsar Info Pack: http://ramsar.org/index_about_ramsar.htm#info.
“Wetland values and functions”: http://ramsar.org/info/values_intro_e.htm.
“The cultural heritage of wetlands”: http://ramsar.org/wwd/2/wwd2002_infopack_pdfmenu.htm.
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Appendix 4


The Ramsar ‘toolkit’ – The Handbooks for the wise use of wetlands 
(2006)


(including Guidelines adopted by the 7th, 8th and 9th Conferences of the Parties)


Convention pillar 1: Wise Use


Wise use of wetlands


Handbook 1 Conceptual Framework for the wise use of wetlands


Wetland policies and legislation


Handbook 2 National Wetland Policies 
 Developing and implementing National Wetland Policies


Handbook 3 Laws and institutions
 Reviewing laws and institutions to promote the conservation and wise use of wetlands


Wetlands and people


Handbook 4 Wetland CEPA
 The Convention’s Programme on communication, education and public awareness (CEPA) 


2003-2008


Handbook 5 Participatory skills
 Establishing and strengthening local communities’ and indigenous people’s participation in 


the management of wetlands


Wetlands and water


Handbook 6 Water-related guidance
 Integrated Framework for the Convention’s water-related guidance


Handbook 7 River basin management
 Integrating wetland conservation and wise use into river basin management


Handbook 8 Water allocation and management
 Guidelines for the allocation and management of water for maintaining the ecological 


functions of wetlands


Handbook 9 Managing groundwater
 Managing groundwater to maintain wetland ecological character


Wetlands and spatial planning


Handbook 10 Coastal management 
 Wetland issues in Integrated Coastal Zone Management


Wetland inventory, assessment, and monitoring


Handbook 11 Inventory, assessment, and monitoring
 Integrated Framework for wetland inventory, assessment and monitoring 


Handbook 12 Wetland inventory
 A Ramsar framework for wetland inventory
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Handbook 13 Impact assessment
 Guidelines for incorporating biodiversity-related issues into environmental impact 


assessment legislation and/or processes and in strategic environmental assessment


Convention pillar 2: Ramsar sites designation & management


Wetlands of International Importance


Handbook 14 Designating Ramsar Sites
 Strategic Framework and guidelines for the future development of the List of Wetlands of 


International Importance


Handbook 15 Addressing change in ecological character


Managing wetlands


Handbook 16 Managing Wetlands
 Frameworks for managing Ramsar sites and other wetlands


Convention pillar 3: International cooperation


International cooperation


Handbook 17 International cooperation
 Guidelines for international cooperation under the Ramsar Convention on Wetlands 
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Appendix 5


Glossary of Ramsar Acronyms, Abbreviations, and Terminology 


ACRONYMS 


AAs Administrative Authorities, Ramsar implementing agencies
AEWA African-Eurasian Migratory Waterbird Agreement
BLG Biodiversity Liaison Group (CBD, CITES, CMS, Ramsar, and World Heritage)
CBD Convention on Biological Diversity 
CEC IUCN Commission on Education and Communications 
CEM IUCN Commission on Ecosystem Management 
CEPA Communications, education, and public awareness
CIESIN Center for International Earth Science Information Network
CITES Convention on International Trade in Endangered Species of Wild Flora and Fauna 
CMS Convention on the Conservation of Migratory Species of  Wild Animals 
COP Conference of the Contracting Parties 
COP10 10th meeting of the Conference of the Contracting Parties 
CP Contracting Party, or member state, of the Convention 
DAC Development Assistance Committee of the OECD 
DSG Deputy Secretary General
EIA Environmental impact assessment 
EKBY The Greek Wetland / Biotope Centre
EPA Education and Public Awareness; Environmental Protection Agency 
EWS Early warning system
GAPP Global Action Plan for Peatlands
GBF Global Biodiversity Forum 
GEF Global Environment Facility 
GISP Global Invasive Species Programme
GPA Global Programme of Action for the Protection of the Marine Environment from Land-


Based Activities
GWEN Global Wetlands Economics Network
IAIA International Association for Impact Assessment
ICN Instituto de Conservaçao da Natureza, Portugal
ICRI International Coral Reef Initiative
ICZM Integrated coastal zone management
IMCG International Mire Conservation Group
IOPs International Organization Partners of the Convention
IPCC UN/WMO Intergovernmental Panel on Climate Change
IPS International Peat Society
IUCN The World Conservation Union (IUCN)
IWRB International Waterfowl and Wetlands Research Bureau (now Wetlands International)
JLG Joint Liaison Group (of the Rio Conventions)
KIWC Kushiro International Wetlands Centre 
MA Millennium Ecosystem Assessment
MAB UNESCO’s Man and the Biosphere Programme
MEA Multilateral environment agreement
MR Montreux Record 
NEPAD New Partnership for Africa’s Development
NFPs National Focal Points (for CEPA and STRP)
NGO Non-governmental organization 
NRs National Reports prepared by Contracting Parties in advance of each Ramsar COP 
NRC National Ramsar Committee / National Wetland Committee
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NWPs National Wetland Policies (or Strategies or Plans, etc.) 
OECD Organization for Economic Cooperation and Development 
RAM Ramsar Advisory Mission
RBI River Basin Initiative
RIS Information Sheet for Ramsar Wetlands 
SBSTA UNFCCC’s Subsidiary Body for Scientific and Technological Advice
SBSTTA CBD’s Subsidiary Body on Scientific, Technical and Technological Advice 
SC Ramsar Standing Committee 
SC35 35th meeting of the Ramsar Standing Committee 
SG Secretary General 
SGF Ramsar Small Grants Fund 
SPREP Secretariat of the Pacific Regional Environment Programme
SRAs Ramsar “Senior Regional Advisors” for Africa, Asia, Europe, and the Neotropics (based 


at the Ramsar Secretariat) 
SSC IUCN Species Survival Commission 
STRP Ramsar Scientific and Technical Review Panel 
STRP13 13th meeting of the Scientific and Technical Review Panel 
SWS Society of Wetland Scientists
TOR Terms of reference 
TSs Technical Sessions of the Ramsar COPs 
UNCCD Convention to Combat Desertification 
UNCTAD United Nations Conference on Trade and Development
UNDP United Nations Development Programme 
UNEP United Nations Environment Programme 
UNESCO United Nations Educational, Scientific and Cultural Organization 
UNFCCC United Nations Framework Convention on Climate Change 
WCD World Commission on Dams
WCMC UNEP World Conservation Monitoring Centre 
WCPA IUCN World Commission on Protected Areas  
WFF Wetlands for the Future Fund
WLI Wetland Link International
WRI World Resources Institute
WSSD World Summit on Sustainable Development, 2002
WWD World Wetlands Day (2 February) 
WWF World Wide Fund for Nature (also World Wildlife Fund)
WWT Waterfowl and Wetlands Trust


GLOSSARY 


Administrative Authority = the agency within each Contracting Party charged by the national 
government with implementation of the Ramsar Convention within its territory 


Attributes of wetlands = attributes of a wetland include biological diversity and unique cultural 
and heritage features. These attributes may lead to certain uses or the derivation of particular 
products, but they may also have intrinsic, unquantifiable importance (adopted by Resolution 
VI.1) 


Brisbane Initiative = recommendation of the 6th Meeting of the Conference of the Parties (1996) 
calling for the establishment of a network of Ramsar-listed and other wetlands of international 
importance for migratory shorebirds along the East Asian-Australasian Flyway 


Change in ecological character = “the human-induced adverse alteration of any ecosystem 
component, process, and/or ecosystem benefit/service” (Resolution IX.1, Annex A)
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Compensation = meaning not yet precisely fixed; cited in Article 4.2 of the Convention as required 
in the event of a Contracting Party’s deleting a Ramsar site or restricting its boundaries 


Contact letters = method by which the Ramsar Secretariat seeks information from the Contracting 
Parties when informed by any means of impending threat to Ramsar sites 


Contracting Parties = countries that are Member States to the Ramsar Convention on Wetlands, 153 
as of December 2006. Membership in the Convention is open to all states that are members of 
the United Nations, one of the UN specialized agencies, or the International Atomic Energy 
Agency, or Party to the Statute of the International Court of Justice. 


Convention on Wetlands of International Importance especially as Waterfowl Habitat = the 
official name of the Convention; the abbreviated name “Convention on Wetlands (Ramsar, 
Iran, 1971)” is more commonly used.


Ecological character = “the combination of the ecosystem components, processes and benefits/
services that characterise the wetland at a given point in time” (the latest definition, 
Resolution IX.1 Annex A)


Ecosystem approach = “a strategy for the integrated management of land, water and living 
resources that promotes conservation and sustainable use in an equitable way” (Convention 
on Biological Diversity)


Ecosystem services = “the benefits that people receive from ecosystems, including provisioning, 
regulating, and cultural services” (Millenium Ecosystem Assessment)


Evian Initiative = a suite of communications and capacity building activities managed by the 
Ramsar Secretariat with funding from the private sector Danone Groupe


Functions of wetlands = activities or actions which occur naturally in wetlands as a product 
of interactions between the ecosystem structure and processes. Functions include flood 
water control; nutrient, sediment and contaminant retention; food web support; shoreline 
stabilization and erosion controls; storm protection; and stabilization of local climatic 
conditions, particularly rainfall and temperature (adopted by Resolution VI.1) 


International Organization Partners = the five officially recognized non-governmental 
organizations which assist in the implementation of the Ramsar Convention: BirdLife 
International, The World Conservation Union (IUCN), IWMI – International Water 
Management Institute, Wetlands International, and the World Wide Fund for Nature 
International 


List of Wetlands of International Importance (“Ramsar List”) = the list of wetlands which have 
been designated by the Contracting Parties in which they reside as internationally important 
according to one or more of the criteria that have been adopted by the Conference of the 
Parties 


Mediterranean Wetlands Committee = committee of governments and NGOs established 
by the Ramsar Standing Committee’s 19th meeting (1996) which, under the aegis of the 
Ramsar Secretariat, provides guidance to all interested parties, and in particular to the 
Ramsar Secretariat and the MedWet Coordinator, on practical measures and actions for 
implementation of the Mediterranean Wetlands Strategy 


Mediterranean Wetlands Strategy = plan of objectives and actions, endorsed by the Venice 
Declaration (Mediterranean Wetlands Conference, Venice, June 1996), aimed at achieving 
the goal of: “to stop and reverse the loss and degradation of Mediterranean wetlands as a 
contribution to the conservation of biodiversity and to sustainable development in the region” 
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MedWet = the Mediterranean Wetlands Initiative, administered by the MedWet Secretariat (an 
outposted part of the Ramsar Secretariat based in Athens, Greece)


Montreux Record = the list of Ramsar sites where change in ecological character has occurred, is 
occurring, or is likely to occur as a result of technological development, pollution, or other 
human interference (established by Resolution 5.4). Montreux Record sites require priority 
national and international conservation attention and receive preference for application of the 
Ramsar Advisory Mission. 


National Ramsar Committee = the body established in many Contracting Parties to assist the 
official Administrative Authority in implementation of the Convention within the country, 
usually including scientific and technical experts and representatives of NGOs and 
stakeholders as well as personnel from other government sectors. Sometimes called “National 
Wetland Committees”. 


National Wetland Policies = one of the most important tools under the Convention for ensuring 
the wise use and integrated management of Ramsar and other wetlands within each 
Contracting Party (may also be called Strategies, Plans, etc.) 


1% threshold = Criterion 6 of the Criteria for identifying wetlands of international importance for 
the Ramsar List: “where data on populations are available, [the site] regularly supports 1% of 
the individuals in a population of one species or subspecies of waterbird”. 


Paris Protocol = an amendment to the text of the Ramsar Convention providing an amendment 
procedure (Article 10 bis) and additional language versions of the Convention, adopted by an 
Extraordinary Meeting of the Conference of the Parties in Paris in 1982 


Products of wetlands = products generated by wetlands include wildlife resources; fisheries; forest 
resources; forage resources; agricultural resources; and water supply. These products are 
generated by the interactions between the biological, chemical and physical components of 
wetlands (adopted by Resolution VI.1) 


Ramsar = city in Iran, on the shores of the Caspian Sea, where the Convention on Wetlands was 
agreed on 2 February 1971; thus the Convention’s informal nickname, “Ramsar Convention on 
Wetlands” 


Ramsar Advisory Mission = the method by which, at the invitation of Contracting Parties, the 
Ramsar Secretariat, with consultant experts as appropriate, can assess the situation at a 
threatened Ramsar site, frequently a Montreux Record site, and make recommendations for 
improvement 


Ramsar Criteria = Criteria for Identifying Wetlands of International Importance, used by 
Contracting Parties and advisory bodies to identify wetlands as qualifying for the Ramsar List 
on the basis of representativeness or uniqueness or of biodiversity values 


Ramsar List = the List of Wetlands of International Importance 


Ramsar regions = Africa, Asia, Europe, Neotropics, North America, and Oceania


Ramsar sites = wetlands designated by the Contracting Parties for inclusion in the List of Wetlands 
of International Importance because they meet one or more of the Ramsar Criteria 


Ramsar Sites Database = repository of ecological, biological, socio-economic, and political data 
and maps with boundaries on all Ramsar sites, maintained by Wetlands International in 
Wageningen, the Netherlands, under contract to the Convention
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Ramsar Site Information Service = an on-line service provided by Wetlands International (http://
www.wetlands.org/rsis/) in order to make the Ramsar Sites Database accessible to and 
searchable by the public


Regina Amendments = series of amendments to Articles 6 and 7 of the Ramsar Convention, 
approved by the 4th Meeting of the COP held in Regina, Canada, May 1987; entered into force 
in May 1994


Scientific and Technical Review Panel = the Convention’s subsidiary scientific advisory body, 
established in 1993, consisting of 6 regional and 6 thematic STRP members elected by the SC 
and representatives from the five International Organization Partners, in addition to invited 
observers from other MEAs and organizations; advises the Secretariat and the Standing 
Committee on a range of scientific and technical issues 


Small Grants Fund = a fund established in 1990 and maintained from the Convention’s core 
budget and voluntary contributions for the support of projects from developing countries 
and countries with economies in transition which have as their objectives the implementation 
of the Strategic Plan, preparation for joining the Convention, or emergency assistance to 
threatened Ramsar sites


Standing Committee = a committee of Ramsar Contracting Parties, established in 1987, that guides 
the work of the Convention and the Secretariat in the periods between triennial meetings of 
the COP. The members are chosen by the COP on a proportional basis among the Ramsar 
regions and also include the Parties that are current hosts of the most recent and the next 
meetings of the COP. Switzerland (host of the Secretariat) and The Netherlands (host of 
Wetlands International), as well as the five International Organization Partners, are Permanent 
Observers on the SC. 


Sustainable utilization of a wetland = “Human use of a wetland so that it may yield the greatest 
continuous benefit to present generations while maintaining its potential to meet the needs 
and aspiration of future generations” (Recommendation 3.3, 1987) 


Tour du Valat = the Station Biologique de la Tour du Valat, located in the Camargue, in southern 
France, one of the world’s foremost wetlands research institutions 


Urgent national interests = meaning not yet precisely fixed; cited in Article 2.5 of the Convention 
as the only circumstance under which any already-designated site should be deleted from 
the Ramsar List or its boundaries restricted. Resolution VIII.20 offers guidance to Parties in 
interpreting the term.


Values of wetlands = the perceived benefits to society, either direct or indirect, that result from 
wetland functions. These values include human welfare, environmental quality, and wildlife 
support (adopted by Resolution VI.1).


Wetland Conservation Award = Ramsar Awards established in 1996 to recognize and honor, every 
three years, individuals, organizations, and government agencies that have made a significant 
contribution to wetland conservation and sustainable use in any part of the world, conferred 
at each triennial meeting of the COP. Since 1996, each has been accompanied by the “Evian 
Special Prize”, a monetary award generously donated by the private-sector Danone Group.


Wetlands for the Future Initiative = a funding programme established in 1995, operated by the 
US State Department, the US Fish and Wildlife Service, and the Ramsar Secretariat to provide 
matching funds for training and capacity-building projects in the Neotropical region 
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Wetlands International = the leading global non-profit wetland conservation organization, partner 
with the Convention in many activities and contractual provider of Ramsar Sites Database 
services 


Wise Use Guidelines = Guidelines on the Implementation of the Wise Use Concept (adopted as 
an annex to Recommendation 4.10), since elaborated many times and partially superseded by 
specialized guidance on various aspects of the concept


Wise use of wetlands = “the maintenance of their ecological character, achieved through the 
implementation of ecosystem approaches, within the context of sustainable development” 
(latest definition, Resolution IX.1 Annex A, 2005. The pioneering definition of 1987 read: 
“Sustainable utilization of wetlands for the benefit of mankind in a way compatible with the 
maintenance of the natural properties of the ecosystem” (Recommendation 3.3).


World Wetlands Day = the 2nd of February each year (i.e., the anniversary of the signing of the 
Convention in 1971), established by the Standing Committee in 1996 as the official occasion 
for activities and celebrations within each Contracting Party aimed at alerting the public to the 
values and benefits of wetlands and the role of the Convention in maintaining them
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4 MARPOL Consolidated edition 2006 supplement


RESOLUTION MEPC.156(55)
Adopted on 13 October 2006


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1978 RELATING TO 
THE INTERNATIONAL CONVENTION FOR THE PREVENTION OF 


POLLUTION FROM SHIPS, 1973


(Revised Annex III of MARPOL 73/78)


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING article 38(a) of the Convention on the International Maritime Organization 
concerning the functions of the Marine Environment Protection Committee (the Committee) 
conferred upon it by international conventions for the prevention and control of marine pollution,


NOTING article 16 of the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the “1973 Convention”) and article VI of the Protocol 
of 1978 relating to the International Convention for the Prevention of Pollution from Ships, 1973 
(hereinafter referred to as the “1978 Protocol”) which together specify the amendment procedure 
of the 1978 Protocol and confer upon the appropriate body of the Organization the function of 
considering and adopting amendments to the 1973 Convention, as modified by the 1978 Protocol 
(MARPOL 73/78),


RECALLING further that, at its fifty-fourth session, it had endorsed the proposal by the 
DSC Sub-Committee regarding the timeframe leading to the entry into force of the revised 
MARPOL Annex III to make it coincide with the entry into force of amendment 34-08 to the 
International Maritime Dangerous Goods (IMDG) Code, 


HAVING CONSIDERED the proposed amendments to Annex III of MARPOL 73/78 
(revised Annex III), 


1. ADOPTS, in accordance with article 16(2)(d) of the 1973 Convention, the amendments to 
Annex III of MARPOL 73/78, the text of which is set out at Annex to the present resolution;


2. DETERMINES, in accordance with article 16(2)(f)(iii) of the 1973 Convention, that the 
amendments shall be deemed to have been accepted on 1 July 2009, unless prior to that date, not 
less than one-third of the Parties or Parties the combined merchant fleets of which constitute not 
less than 50 per cent of the gross tonnage of the world’s merchant fleet, have communicated to 
the Organization their objection to the amendments;


3. INVITES the Parties to note that, in accordance with article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 January 2010 upon their 
acceptance in accordance with paragraph 2 above;


4. REQUESTS the Secretary-General, in conformity with article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to MARPOL 73/78 certified copies of the present 
resolution and the text of the amendments contained in the Annex; and







MARPOL Consolidated edition 2006 supplement 5


- 2 -


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to MARPOL 73/78 copies of the present resolution and its 
Annex.
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ANNEX


AMENDMENTS TO ANNEX III OF MARPOL 73/78


(Revised Annex III)


The existing text of MARPOL Annex III is replaced by the following:


“REGULATIONS FOR THE PREVENTION OF POLLUTION BY HARMFUL
SUBSTANCES CARRIED BY SEA IN PACKAGED FORM


Regulation 1
Application


1 Unless expressly provided otherwise, the regulations of this Annex apply to all 
ships carrying harmful substances in packaged form.


.1 For the purpose of this Annex, “harmful substances” are those substances 
which are identified as marine pollutants in the International Maritime 
Dangerous Goods Code (IMDG Code) or which meet the criteria in the 
Appendix of this Annex.


.2 For the purposes of this Annex, “packaged form” is defined as the forms of 
containment specified for harmful substances in the IMDG Code.


2 The carriage of harmful substances is prohibited, except in accordance with the 
provisions of this Annex.


3 To supplement the provisions of this Annex, the Government of each Party to the 
Convention shall issue, or cause to be issued, detailed requirements on packing, 
marking, labelling, documentation, stowage, quantity limitations and exceptions 
for preventing or minimizing pollution of the marine environment by harmful 
substances.


4 For the purposes of this Annex, empty packagings which have been used 
previously for the carriage of harmful substances shall themselves be treated as 
harmful substances unless adequate precautions have been taken to ensure that 
they contain no residue that is harmful to the marine environment.


5 The requirements of this Annex do not apply to ship’s stores and equipment.


Regulation 2
Packing


Packages shall be adequate to minimize the hazard to the marine environment, having 
regard to their specific contents.


Refer to the IMDG Code adopted by the Organization by resolution MSC.122(75), as amended by the Maritime
Safety Committee.
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Regulation 3
Marking and labelling


1 Packages containing a harmful substance shall be durably marked with the correct 
technical name (trade names alone shall not be used) and, further, shall be durably 
marked or labelled to indicate that the substance is a marine pollutant. Such 
identification shall be supplemented where possible by any other means, for 
example, by use of the relevant United Nations number.


2 The method of marking the correct technical name and of affixing labels on 
packages containing a harmful substance shall be such that this information will 
still be identifiable on packages surviving at least three months’ immersion in the 
sea. In considering suitable marking and labelling, account shall be taken of the 
durability of the materials used and of the surface of the package.


3 Packages containing small quantities of harmful substances may be exempted 
from the marking requirements.


Regulation 4**


Documentation


1 In all documents relating to the carriage of harmful substances by sea where such 
substances are named, the correct technical name of each such substance shall be 
used (trade names alone shall not be used) and the substance further identified by 
the addition of the words “MARINE POLLUTANT”.


2 The shipping documents supplied by the shipper shall include, or be accompanied 
by, a signed certificate or declaration that the shipment offered for carriage is 
properly packaged and marked, labelled or placarded as appropriate and in proper 
condition for carriage to minimize the hazard to the marine environment.


3 Each ship carrying harmful substances shall have a special list or manifest setting 
forth the harmful substances on board and the location thereof. A detailed stowage 
plan which sets out the location of the harmful substances on board may be used 
in place of such special list or manifest. Copies of such documents shall also be 
retained on shore by the owner of the ship or his representative until the harmful 
substances are unloaded. A copy of one of these documents shall be made 
available before departure to the person or organization designated by the port 
State authority.


4 At any stopover, where any loading or unloading operations, even partial, are 
carried out, a revision of the documents listing the harmful substances taken on 
board, indicating their location on board or showing a detailed stowage plan, shall 
be made available before departure to the person or organization designated by the 
port State authority.


Refer to the specific exemptions provided for in the IMDG Code adopted by resolution MSC.122(75), as
amended.
** Reference to “documents” in this regulation does not preclude the use of electronic data processing (EDP) and
electronic data interchange (EDI) transmission techniques as an aid to paper documentation.
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5 When the ship carries a special list or manifest or a detailed stowage plan, 
required for the carriage of dangerous goods by the International Convention for the 
Safety of Life at Sea, 1974, as amended, the documents required by this regulation may 
be combined with those for dangerous goods. Where documents are combined, a clear 
distinction shall be made between dangerous goods and harmful substances covered by 
this Annex.


Regulation 5
Stowage


Harmful substances shall be properly stowed and secured so as to minimize the hazards to 
the marine environment without impairing the safety of the ship and persons on board.


Regulation 6
Quantity limitations


Certain harmful substances may, for sound scientific and technical reasons, need to be 
prohibited for carriage or be limited as to the quantity which may be carried aboard any 
one ship. In limiting the quantity, due consideration shall be given to size, construction 
and equipment of the ship, as well as the packaging and the inherent nature of the 
substances.


Regulation 7
Exceptions


1 Jettisoning of harmful substances carried in packaged form shall be prohibited, 
except where necessary for the purpose of securing the safety of the ship or saving 
life at sea.


2 Subject to the provisions of the present Convention, appropriate measures based 
on the physical, chemical and biological properties of harmful substances shall be
taken to regulate the washing of leakages overboard, provided that compliance 
with such measures would not impair the safety of the ship and persons on board.


Regulation 8
Port State control on operational requirements*


1 A ship when in a port or an offshore terminal of another Party is subject to 
inspection by officers duly authorized by such Party concerning operational 
requirements under this Annex, where there are clear grounds for believing that 
the master or crew are not familiar with essential shipboard procedures relating to 
the prevention of pollution by harmful substances.


2 In the circumstances given in paragraph 1 of this regulation, the Party shall take 
such steps as will ensure that the ship shall not sail until the situation has been 
brought to order in accordance with the requirements of this Annex.


3 Procedures relating to the port State control prescribed in article 5 of the present 
Convention shall apply to this regulation.


* Refer to the Procedures for port State control adopted by the Organization by resolution A.787(19) and amended
by A.882(21).
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4 Nothing in this regulation shall be construed to limit the rights and obligations of a 
Party carrying out control over operational requirements specifically provided for 
in the present Convention.
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A PPE NDI X  T O A NNE X  I I I  


Criteria for the identification of harmful substances in packaged form


For the purposes of this Annex, substances identified by any one of the following criteria 
are harmful substances*:


Category: Acute 1


96 hr LC50 (for fish) 1 mg/l and/or
48 hr EC50 (for crustacea) 1 mg/l and/or
72 or 96 hr ErC50 (for algae or other aquatic plants) 1 mg/l


Category: Chronic 1


96 hr LC50 (for fish) 1 mg/l and/or
48 hr EC50 (for crustacea) 1 mg/l and/or
72 or 96 hr ErC50 (for algae or other aquatic plants) 1 mg/l


and the substance is not rapidly degradable and/or the log Kow 4 (unless the 
experimentally determined BCF < 500).


Category: Chronic 2


96 hr LC50 (for fish) >1 to 10 mg/l 
and/or


48 hr EC50 (for crustacea) >1 to 10 mg/l 
and/or


72 or 96 hr ErC50 (for algae or other aquatic plants) >1 to 10 mg/l
and the substance is not rapidly degradable and/or the log Kow 4 (unless the 
experimentally determined BCF <500), unless the chronic toxicity NOECs are > 1 mg/l.


”


* The criteria are based on those developed by the United Nations Globally Harmonized System of Classification
and Labelling of Chemicals (GHS), as amended.
For definitions of acronyms or terms used in this appendix, refer to the relevant paragraphs of the IMDG Code.
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RESOLUTION MEPC.164(56)


Adopted on 13 July 2007 


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1978 RELATING TO 
THE INTERNATIONAL CONVENTION FOR THE PREVENTION OF 


POLLUTION FROM SHIPS, 1973 


(Reception facilities outside Special Areas and discharge of sewage) 


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING Article 38(a) of the Convention on the International Maritime Organization 
concerning the functions of the Marine Environment Protection Committee (the Committee) 
conferred upon it by international conventions for the prevention and control of marine pollution, 


NOTING Article 16 of the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the “1973 Convention”) and article VI of the Protocol
of 1978 relating to the International Convention for the Prevention of Pollution from Ships, 1973 
(hereinafter referred to as the “1978 Protocol”) which together specify the amendment procedure 
of the 1978 Protocol and confer upon the appropriate body of the Organization the function of 
considering and adopting amendments to the 1973 Convention, as modified by the 1978 Protocol 
(MARPOL 73/78), 


HAVING CONSIDERED proposed amendments to regulation 38.2.5 of Annex I and 
regulation 11.1.1 of Annex IV to MARPOL 73/78,


1. ADOPTS, in accordance with Article 16(2)(d) of the 1973 Convention, the amendments to 
Annex I and Annex IV of MARPOL 73/78, the texts of which are set out at 
Annex 1 and Annex 2 respectively to the present resolution; 


2. DETERMINES, in accordance with Article 16(2)(f)(iii) of the 1973 Convention, that the
amendments shall be deemed to have been accepted on 1 June 2008, unless prior to that date, not 
less than one-third of the Parties or Parties the combined merchant fleets of which constitute not 
less than 50 per cent of the gross tonnage of the world’s merchant fleet, have communicated to the 
Organization their objection to the amendments; 


3. INVITES the Parties to note that, in accordance with Article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 December 2008 upon their 
acceptance in accordance with paragraph 2 above; 


4. REQUESTS the Secretary-General, in conformity with Article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to MARPOL 73/78 certified copies of the present 
resolution and the text of the amendments contained in the Annexes; and 


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to MARPOL 73/78 copies of the present resolution and its 
Annexes. 
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ANNEX 1 


AMENDMENTS TO MARPOL ANNEX I 


(Reception facilities outside Special Areas)


Regulation 38.2.5 is replaced by the following: 


“all ports in respect of oily bilge waters and other residues that cannot be discharged in 
accordance with regulations 15 and 34 of this Annex; and” 
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ANNEX 2 


AMENDMENTS TO MARPOL ANNEX IV 


(Discharge of sewage) 


Regulation 11.1.1 is replaced by the following: 


“.1 the ship is discharging comminuted and disinfected sewage using a system 
approved by the Administration in accordance with regulation 9.1.2 of this Annex 
at a distance of more than 3 nautical miles from the nearest land, or sewage which is 
not comminuted or disinfected, at a distance of more than 12 nautical miles from the 
nearest land, provided that, in any case, the sewage that has been stored in holding 
tanks, or sewage originating from spaces containing living animals, shall not be 
discharged instantaneously but at a moderate rate when the ship is en route and 
proceeding at not less than 4 knots; the rate of discharge shall be approved by the 
Administration based upon standards developed by the Organization*


* Refer to the Recommendation on standards for the rate of discharge of untreated sewage from ships adopted by the Marine 
Environment Protection Committee of the Organization by resolution MEPC.157(55).


; or” 
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RESOLUTION MEPC.186(59)
Adopted on 17 July 2009


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1978 RELATING TO THE 
INTERNATIONAL CONVENTION FOR THE PREVENTION OF 


POLLUTION FROM SHIPS, 1973


(Addition of a new chapter 8 to MARPOL Annex I and consequential amendments to the 
Supplement to the IOPP Certificate, Form B)


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING Article 38(a) of the Convention on the International Maritime Organization 
concerning the functions of the Marine Environment Protection Committee (the Committee) 
conferred upon it by international conventions for the prevention and control of marine pollution,


NOTING Article 16 of the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the “1973 Convention”) and article VI of the Protocol 
of 1978 relating to the International Convention for the Prevention of Pollution from Ships, 1973 
(hereinafter referred to as the “1978 Protocol”) which together specify the amendment procedure 
of the 1978 Protocol and confer upon the appropriate body of the Organization the function of 
considering and adopting amendments to the 1973 Convention, as modified by the 1978 Protocol 
(MARPOL 73/78), 


HAVING CONSIDERED proposed amendments to Annex I of MARPOL 73/78,


1. ADOPTS, in accordance with Article 16(2)(d) of the 1973 Convention, the amendments 
to Annex I of MARPOL 73/78 concerning the addition of a new chapter 8 and consequential 
amendments to the Supplement to the IOPP Certificate, Form B, the text of which is set out in the 
annex to the present resolution;


2. DETERMINES, in accordance with Article 16(2)(f)(iii) of the 1973 Convention, that the 
amendments shall be deemed to have been accepted on 1 July 2010 unless, prior to that date, not 
less than one-third of the Parties or Parties the combined merchant fleets of which constitute not 
less than 50 per cent of the gross tonnage of the world’s merchant fleet, have communicated to 
the Organization their objection to the amendments;


3. INVITES the Parties to note that, in accordance with Article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 January 2011 upon their 
acceptance in accordance with paragraph 2 above;


4. REQUESTS the Secretary-General, in conformity with Article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to MARPOL 73/78 certified copies of the present 
resolution and the text of the amendments contained in the annex; and


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to MARPOL 73/78 copies of the present resolution and 
its annex.
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ANNEX


(Addition of a new chapter 8 to MARPOL and Annex I and consequential amendments to 
the Supplement to the IOPP Certificate, Form B)


1 A new chapter 8 is added:


“CHAPTER 8  – PREVENTION OF POLLUTION DURING TRANSFER OF OIL 
CARGO BETWEEN OIL TANKERS AT SEA


Regulation 40
Scope of application


1 The regulations contained in this chapter apply to oil tankers of 150 gross tonnage 
and above engaged in the transfer of oil cargo between oil tankers at sea (STS operations)
and their STS operations conducted on or after 1 April 2012.  However, STS operations 
conducted before that date but after the approval of the Administration of STS operations 
Plan required under regulation 41.1 shall be in accordance with the STS operations Plan 
as far as possible.


2 The regulations contained in this chapter shall not apply to oil transfer operations 
associated with fixed or floating platforms including drilling rigs; floating production, 
storage and offloading facilities (FPSOs) used for the offshore production and storage of oil;
and floating storage units (FSUs) used for the offshore storage of produced oil.*


3 The regulations contained in this chapter shall not apply to bunkering operations.


4 The regulations contained in this chapter shall not apply to STS operations 
necessary for the purpose of securing the safety of a ship or saving life at sea, or for 
combating specific pollution incidents in order to minimize the damage from pollution.


5 The regulations contained in this chapter shall not apply to STS operations where 
either of the ships involved is a warship, naval auxiliary or other ship owned or operated 
by a State and used, for the time being, only on government non-commercial service. 
However, each State shall ensure, by the adoption of appropriate measures not impairing 
operations or operational capabilities of such ships that the STS operations are conducted 
in a manner consistent, so far as is reasonable and practicable, with this chapter.


* Revised Annex I of MARPOL, chapter 7 (resolution MEPC.117(52)) and UNCLOS article 56 are applicable and address these 
operations.
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Regulation 41
General Rules on safety and environmental protection


1 Any oil tanker involved in STS operations shall carry on board a Plan prescribing 
how to conduct STS operations (STS operations Plan) not later than the date of the 
first annual, intermediate or renewal survey of the ship to be carried out on or 
after 1 January 2011.  Each oil tanker’s STS operations Plan shall be approved by the 
Administration. The STS operations Plan shall be written in the working language of the 
ship.


2 The STS operations Plan shall be developed taking into account the information 
contained in the best practice guidelines for STS operations identified by the 
Organization.* The STS operations Plan may be incorporated into an existing Safety 
Management System required by chapter IX of the International Convention for the 
Safety of Life at Sea, 1974, as amended, if that requirement is applicable to the oil tanker 
in question.


3 Any oil tanker subject to this chapter and engaged in STS operations shall comply 
with its STS operations Plan.


4 The person in overall advisory control of STS operations shall be qualified to
perform all relevant duties, taking into account the qualifications contained in the best 
practice guidelines for STS operations identified by the Organization.*


5 Records** of STS operations shall be retained on board for three years and 
be readily available for inspection by a Party to the present Convention.


Regulation 42
Notification


1 Each oil tanker subject to this chapter that plans STS operations within the 
territorial sea, or the exclusive economic zone of a Party to the present Convention shall 
notify that Party not less than 48 hours in advance of the scheduled STS operations.
Where, in an exceptional case, all of the information specified in paragraph 2 is not 
available not less than 48 hours in advance, the oil tanker discharging the oil cargo shall 
notify the Party to the present Convention, not less than 48 hours in advance that an 
STS operation will occur and the information specified in paragraph 2 shall be provided to 
the Party at the earliest opportunity.


* IMO’s “Manual on Oil Pollution, Section I, Prevention” as amended (to be published in 2011, IMO Sales Number IA557E;
draft Manual on Oil Pollution, Section I, Prevention, document MEPC 61/8/1), and the ICS and OCIMF “Ship-to-ship Transfer 
Guide, Petroleum”, fourth edition, 2005.
** Revised Annex I of MARPOL chapters 3 and 4 (resolution MEPC.117(52)); requirements for recording bunkering and oil 
cargo transfer operations in the Oil Record Book, and any records required by the STS operations Plan.
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2 The notification specified in paragraph 1 of this regulation* shall include at least 
the following:


.1 name, flag, call sign, IMO Number and estimated time of arrival of the oil 
tankers involved in the STS operations;


.2 date, time and geographical location at the commencement of the planned
STS operations; 


.3 whether STS operations are to be conducted at anchor or underway;


.4 oil type and quantity;


.5 planned duration of the STS operations;


.6 identification of STS operations service provider or person in overall 
advisory control and contact information; and


.7 confirmation that the oil tanker has on board an STS operations Plan 
meeting the requirements of regulation 41.


3 If the estimated time of arrival of an oil tanker at the location or area for the 
STS operations changes by more than six hours, the master, owner or agent of that oil 
tanker shall provide a revised estimated time of arrival to the Party to the present 
Convention specified in paragraph 1 of this regulation.”


2 In the Record of Construction and Equipment for Oil Tankers, Form B, new section 8A is 
added as follows: 


“8A Ship-to-ship oil transfer operations at sea
(regulation 41)


8A.1 The oil tanker is provided with an STS operations Plan in compliance with 
regulation 41.”


* The national operational contact point as listed in document MSC-MEPC.6/Circ.4 of 31 December 2007 or its
subsequent amendments.
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RESOLUTION MEPC.187(59)
Adopted on 17 July 2009


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1978 RELATING TO
THE INTERNATIONAL CONVENTION FOR THE PREVENTION


OF POLLUTION FROM SHIPS, 1973


(Amendments to regulations 1, 12, 13, 17 and 38 of MARPOL Annex I, Supplement to the 
IOPP Certificate and Oil Record Book Parts I and II)


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING Article 38(a) of the Convention on the International Maritime Organization 
concerning the functions of the Marine Environment Protection Committee (the Committee) 
conferred upon it by international conventions for the prevention and control of marine pollution,


NOTING Article 16 of the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the “1973 Convention”) and article VI of the Protocol 
of 1978 relating to the International Convention for the Prevention of Pollution from Ships, 1973 
(hereinafter referred to as the “1978 Protocol”) which together specify the amendment procedure 
of the 1978 Protocol and confer upon the appropriate body of the Organization the function of 
considering and adopting amendments to the 1973 Convention, as modified by the 1978 Protocol 
(MARPOL 73/78), 


HAVING CONSIDERED proposed amendments to Annex I of MARPOL 73/78,


1. ADOPTS, in accordance with Article 16(2)(d) of the 1973 Convention, the amendments 
to Annex I of MARPOL 73/78 concerning regulations 1, 12, 13, 17 and 38 and the Supplement to 
the IOPP Certificate and Oil Record Book Parts I and II, the text of which is set out in the annex 
to the present resolution;


2. DETERMINES, in accordance with Article 16(2)(f)(iii) of the 1973 Convention, that the 
amendments shall be deemed to have been accepted on 1 July 2010 unless prior, to that date, not 
less than one-third of the Parties or Parties the combined merchant fleets of which constitute not 
less than 50 per cent of the gross tonnage of the world’s merchant fleet, have communicated to 
the Organization their objection to the amendments;


3. INVITES the Parties to note that, in accordance with Article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 January 2011 upon their 
acceptance in accordance with paragraph 2 above;


4. REQUESTS the Secretary-General, in conformity with Article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to MARPOL 73/78 certified copies of the present 
resolution and the text of the amendments contained in the annex; and


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to MARPOL 73/78 copies of the present resolution and 
its annex.
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ANNEX


AMENDMENTS TO MARPOL ANNEX I 


(Amendments to regulations 1, 12, 13, 17 and 38 of MARPOL Annex I, Supplement to
the IOPP Certificate and Oil Record Book Parts I and II)


Annex 1


AMENDMENTS TO REGULATIONS 1, 12, 13, 17 AND 38
OF MARPOL ANNEX I


Regulation 1 – Definitions


1 The following new subparagraphs .31, .32, .33 and .34 are added after existing 
subparagraph .30:


“.31 Oil residue (sludge) means the residual waste oil products generated during the 
normal operation of a ship such as those resulting from the purification of fuel or 
lubricating oil for main or auxiliary machinery, separated waste oil from oil 
filtering equipment, waste oil collected in drip trays, and waste hydraulic and 
lubricating oils.


.32 Oil residue (sludge) tank means a tank which holds oil residue (sludge) from 
which sludge may be disposed directly through the standard discharge connection 
or any other approved means of disposal.


.33 Oily bilge water means water which may be contaminated by oil resulting from 
things such as leakage or maintenance work in machinery spaces.  Any liquid 
entering the bilge system including bilge wells, bilge piping, tank top or bilge 
holding tanks is considered oily bilge water.


.34 Oily bilge water holding tank means a tank collecting oily bilge water prior to its 
discharge, transfer or disposal.”


Regulation 12 – Tanks for oil residues (sludge)


2 Paragraph 1 is amended to read as follows:


“1 Every ship of 400 gross tonnage and above shall be provided with a tank or tanks 
of adequate capacity, having regard to the type of machinery and length of 
voyage, to receive the oil residues (sludge) which cannot be dealt with otherwise
in accordance with the requirements of this Annex.”
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3 The following new paragraph 2 is inserted, after the existing paragraph 1:


“2 Oil residue (sludge) may be disposed of directly from the oil residue (sludge) 
tank(s) through the standard discharge connection referred to in regulation 13, or any 
other approved means of disposal.  The oil residue (sludge) tank(s):


.1 shall be provided with a designated pump for disposal that is capable of 
taking suction from the oil residue (sludge) tank(s); and 


.2 shall have no discharge connections to the bilge system, oily bilge water 
holding tank(s), tank top or oily water separators except that the tank(s) 
may be fitted with drains, with manually operated self-closing valves and 
arrangements for subsequent visual monitoring of the settled water, that 
lead to an oily bilge water holding tank or bilge well, or an alternative 
arrangement, provided such arrangement does not connect directly to the 
bilge piping system.”


4 Existing paragraphs 2 and 3 are renumbered 3 and 4, respectively.


Regulations 12, 13, 17 and 38


5 The word “sludge” in regulations 12.2, 13, 17.2.3, 38.2 and 38.7 is replaced by the words 
“oil residue (sludge)”.


6 The words “and other oil residues” in regulation 17.2.3 are deleted.
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Annex 2


AMENDMENTS TO THE SUPPLEMENT TO THE IOPP CERTIFICATE FORM A 
(SHIPS OTHER THAN OIL TANKERS) AND FORM B (OIL TANKERS)


1 The existing Section 3 of the Supplement to the IOPP Certificate, Form A and Form B, is 
replaced by the following:


“3 Means for retention and disposal of oil residues (sludge) (regulation 12) and oily 
bilge water holding tank(s)*


3.1 The ship is provided with oil residue (sludge) tanks for retention of oil residues (sludge) 
on board as follows:


Tank identification
Tank location


Volume (m3)
Frames (from)-(to) Lateral position


Total volume: …… m3


3.2 Means for the disposal of oil residues (sludge) retained in oil residue (sludge) tanks:


3.2.1 Incinerator for oil residues (sludge), maximum capacity          kW or kcal/h (delete as 
appropriate) ......................................................................................................................


3.2.2 Auxiliary boiler suitable for burning oil residues (sludge)..................................


3.2.3 Other acceptable means, state which ...................................................................


3.3 The ship is provided with holding tank(s) for the retention on board of oily bilge water as 
follows:


Tank identification
Tank location Volume (m3)


Frames (from)-(to) Lateral position


Total volume: …… m3


”


2 The term “(double bottom requirements)” at the end of paragraph 5.8.2 of Form B is deleted.


* Oily bilgewater holding tank(s) are not required by the Convention; if such tank(s) are provided they shall be listed 
in Table 3.3.
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3 Paragraphs 5.8.5 and 5.8.7 are replaced by the following:


“5.8.5 The ship is not subject to regulation 20 (check which box(es) apply):


.1 The ship is less than 5,000 tonnes deadweight


.2 The ship complies with regulation 20.1.2


.3 The ship complies with regulation 20.1.3 ”


“5.8.7 The ship is not subject to regulation 21 (check which box(es) apply):


.1 The ship is less than 600 tonnes deadweight


.2 The ship complies with regulation 19
(Deadweight tonnes 


.3 The ship complies with regulation 21.1.2


.4 The ship complies with regulation 21.4.2
(600 


.5 The ship does not carry “heavy grade oil” as defined ”
in regulation 21.2 of MARPOL Annex I


4 Delete paragraph 6.1.5.4 from the Supplement to the International Oil Pollution 
Prevention Certificate, Form B.







MARPOL Consolidated edition 2006 supplement 23


- 6 -


Annex 3


AMENDMENTS TO THE OIL RECORD BOOK PARTS I AND II


1 Sections (A) to (H) of the Oil Record Book Part I are replaced by the following:


“(A) Ballasting or cleaning of oil fuel tanks


1 Identity of tank(s) ballasted.
2 Whether cleaned since they last contained oil and, if not, type of oil previously carried.
3 Cleaning process:


.1 position of ship and time at the start and completion of cleaning;


.2 identify tank(s) in which one or another method has been employed (rinsing through,
steaming, cleaning with chemicals; type and quantity of chemicals used, in m3);


.3 identity of tank(s) into which cleaning water was transferred and the quantity in m3.
4 Ballasting:


.1 position of ship and time at start and end of ballasting;


.2 quantity of ballast if tanks are not cleaned, in m3.


(B) Discharge of dirty ballast or cleaning water from oil fuel tanks referred to under 
Section (A)


5 Identity of tank(s).
6 Position of ship at start of discharge.
7 Position of ship on completion of discharge.
8 Ship’s speed(s) during discharge.
9 Method of discharge:


.1 through 15 ppm equipment;


.2 to reception facilities.
10 Quantity discharged, in m3.


(C) Collection, transfer and disposal of oil residues (sludge)


11 Collection of oil residues (sludge).
Quantities of oil residues (sludge) retained on board.  The quantity should be recorded 
weekly*


.1 identity of tank(s) 


(this means that the quantity must be recorded once a week even if the voyage 
lasts more than one week):


.2 capacity of tank(s) ................................................................................... m3


.3 total quantity of retention ........................................................................ m3


.4 quantity of residue collected by manual operation ................................. m3


(Operator initiated manual collections where oil residue (sludge) is transferred 
into the oil residue (sludge) holding tank(s).)


* Only those tanks listed in item 3.1 of Forms A and B of the Supplement to the IOPP Certificate used for oil residues (sludge).
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12 Methods of transfer or disposal of oil residues (sludge).
State quantity of oil residues transferred or disposed of, the tank(s) emptied and the 
quantity of contents retained in m3:
.1 to reception facilities (identify port)*


.2 to another (other) tank(s) (indicate tank(s) and the total content of tank(s));
;


.3 incinerated (indicate total time of operation);


.4 other method (state which).


(D) Non-automatic starting of discharge overboard, transfer or disposal otherwise of 
bilge water which has accumulated in machinery spaces


13 Quantity discharged, transferred or disposed of, in m3.**


14 Time of discharge, transfer or disposal (start and stop).
15 Method of discharge, transfer, or disposal:


.1 through 15 ppm equipment (state position at start and end);


.2 to reception facilities (identify port)2;


.3 to slop tank or holding tank or other tank(s) (indicate tank(s); state quantity 
retained in tank(s), in m3).


(E) Automatic starting of discharge overboard, transfer or disposal otherwise of bilge 
water which has accumulated in machinery spaces


16 Time and position of ship at which the system has been put into automatic mode of 
operation for discharge overboard, through 15 ppm equipment.


17 Time when the system has been put into automatic mode of operation for transfer of bilge 
water to holding tank (identify tank).


18 Time when the system has been put into manual operation.


(F) Condition of the oil filtering equipment


19 Time of system failure.†


20 Time when system has been made operational.
21 Reasons for failure.


(G) Accidental or other exceptional discharges of oil


22 Time of occurrence.
23 Place or position of ship at time of occurrence.
24 Approximate quantity and type of oil.
25 Circumstances of discharge or escape, the reasons therefor and general remarks.


* The ship’s master should obtain from the operator of the reception facilities, which includes barges and tank trucks, a receipt or 
certificate detailing the quantity of tank washings, dirty ballast, residues or oily mixtures transferred, together with the time and 
date of the transfer. This receipt or certificate, if attached to the Oil Record Book Part I, may aid the master of the ship in proving 
that the ship was not involved in an alleged pollution incident. The receipt or certificate should be kept together with the Oil 
Record Book Part I.
** In case of discharge or disposal of bilge water from holding tank(s), state identity and capacity of holding tank(s) and quantity 
retained in holding tank.
† The condition of the oil filtering equipment covers also the alarm and automatic stopping devices, if applicable.
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(H) Bunkering of fuel or bulk lubricating oil


26 Bunkering:
.1 Place of bunkering.
.2 Time of bunkering.
.3 Type and quantity of fuel oil and identity of tank(s) (state quantity added, 


in tonnes and total content of tank(s)).
.4 Type and quantity of lubricating oil and identity of tank(s) (state quantity added, 


in tonnes and total content of tank(s)).”


2 Section (J) of the Oil Record Book Part II is replaced by the following:


“(J) C ollection, transfer  and disposal of residues and oily mixtures not otherwise dealt with


55 Identity of tanks.
56 Quantity transferred or disposed of from each tank.  (State the quantity retained, in m3.)
57 Method of transfer or disposal:


.1 disposal to reception facilities (identify port and quantity involved);


.2 mixed with cargo (state quantity);


.3 transferred to or from (an)other tank(s) including transfer from machinery space 
oil residue (sludge) and oily bilge water tanks  (identify tank(s); state quantity 
transferred and total quantity in tank(s), in m3); and


.4 other method (state which); state quantity disposed of in m3.”
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RESOLUTION MEPC.189(60)
Adopted on 26 March 2010


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1978 RELATING TO 
THE INTERNATIONAL CONVENTION FOR THE PREVENTION OF 


POLLUTION FROM SHIPS, 1973


(Addition of a new chapter 9 to MARPOL Annex I)


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING Article 38(a) of the Convention on the International Maritime 
Organization concerning the functions of the Marine Environment Protection Committee 
(the Committee) conferred upon it by international conventions for the prevention and control 
of marine pollution,


NOTING Article 16 of the International Convention for the Prevention of Pollution 
from Ships, 1973 (hereinafter referred to as the "1973 Convention") and article VI of the 
Protocol of 1978 relating to the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the "1978 Protocol") which together specify the 
amendment procedure of the 1978 Protocol and confer upon the appropriate body of the 
Organization the function of considering and adopting amendments to the 1973 Convention, 
as modified by the 1978 Protocol (MARPOL 73/78), 


HAVING CONSIDERED draft amendments to Annex I of MARPOL 73/78,


1. ADOPTS, in accordance with Article 16(2)(d) of the 1973 Convention, the 
amendments to Annex I of MARPOL 73/78 concerning the addition of a new chapter 9 on 
Special requirements for the use or carriage of oils in the Antarctic area;


2. DETERMINES, in accordance with Article 16(2)(f)(iii) of the 1973 Convention, that 
the amendments shall be deemed to have been accepted on 1 February 2011 unless, prior 
to that date, not less than one third of the Parties or Parties the combined merchant fleets of 
which constitute not less than 50 per cent of the gross tonnage of the world's merchant fleet, 
have communicated to the Organization their objection to the amendments;


3. INVITES the Parties to note that, in accordance with Article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 August 2011 upon 
their acceptance in accordance with paragraph 2 above;


4. REQUESTS the Secretary-General, in conformity with Article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to MARPOL 73/78 certified copies of the 
present resolution and the text of the amendments contained in the annex; and


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to MARPOL 73/78 copies of the present resolution and 
its annex.
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ANNEX


AMENDMENTS TO MARPOL ANNEX I TO ADD
CHAPTER 9 – SPECIAL REQUIREMENTS FOR THE USE OR


CARRIAGE OF OILS IN THE ANTARCTIC AREA


A new chapter 9 is added as follows:


“CHAPTER 9 – SPECIAL REQUIREMENTS FOR THE USE OR CARRIAGE OF OILS IN 
THE ANTARCTIC AREA


Regulation 43
Special requirements for the use or carriage of oils in the Antarctic area


1 With the exception of vessels engaged in securing the safety of ships or in a search 
and rescue operation, the carriage in bulk as cargo or carriage and use as fuel of the 
following:


.1 crude oils having a density at 15°C higher than 900 kg/m3;


.2 oils, other than crude oils, having a density at 15°C higher than 900 kg/m3 or 
a kinematic viscosity at 50°C higher than 180 mm2/s; or


.3 bitumen, tar and their emulsions,


shall be prohibited in the Antarctic area, as defined in Annex I, regulation 1.11.7.


2 When prior operations have included the carriage or use of oils listed in 
paragraphs 1.1 to 1.3 of this regulation, the cleaning or flushing of tanks or pipelines is not 
required.”
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RESOLUTION MEPC.190(60)
Adopted on 26 March 2010


AMENDMENTS TO THE ANNEX OF THE PROTOCOL OF 1997 TO AMEND THE 
INTERNATIONAL CONVENTION FOR THE PREVENTION OF POLLUTION FROM 
SHIPS, 1973, AS MODIFIED BY THE PROTOCOL OF 1978 RELATING THERETO


(North American Emission Control Area)


THE MARINE ENVIRONMENT PROTECTION COMMITTEE,


RECALLING Article 38(a) of the Convention on the International Maritime 
Organization concerning the functions of the Marine Environment Protection Committee 
(the Committee) conferred upon it by international conventions for the prevention and control 
of marine pollution,


NOTING article 16 of the International Convention for the Prevention of Pollution 
from Ships, 1973 (hereinafter referred to as the "1973 Convention"), article VI of the Protocol 
of 1978 relating to the International Convention for the Prevention of Pollution from 
Ships, 1973 (hereinafter referred to as the "1978 Protocol") and article 4 of the Protocol 
of 1997 to amend the International Convention for the Prevention of Pollution from 
Ships, 1973, as modified by the Protocol of 1978 relating thereto (herein after referred to as 
the "1997 Protocol"), which together specify the amendment procedure of the 1997 Protocol 
and confer upon the appropriate body of the Organization the function of considering and 
adopting amendments to the 1973 Convention, as modified by the 1978 and 1997 Protocols,


NOTING ALSO that, by the 1997 Protocol, Annex VI entitled Regulations for the 
Prevention of Air Pollution from Ships was added to the 1973 Convention (hereinafter 
referred to as "Annex VI"),


NOTING FURTHER that the revised Annex VI was adopted by resolution 
MEPC.176(58) and that, following its deemed acceptance on 1 January 2010, will enter into 
force on 1 July 2010,


HAVING CONSIDERED draft amendments to the revised Annex VI,


1. ADOPTS, in accordance with article 16(2)(d) of the 1973 Convention, 
the amendments to Annex VI, the text of which is set out at annex to the present resolution;


2. DETERMINES, in accordance with article 16(2)(f)(iii) of the 1973 Convention, that 
the amendments shall be deemed to have been accepted on 1 February 2011, unless prior 
to that date, not less than one third of the Parties or Parties the combined merchant fleets of 
which constitute not less than 50 per cent of the gross tonnage of the world's merchant fleet, 
have communicated to the Organization their objection to the amendments;


3. INVITES the Parties to note that, in accordance with article 16(2)(g)(ii) of 
the 1973 Convention, the said amendments shall enter into force on 1 August 2011 upon 
their acceptance in accordance with paragraph 2 above;


4. REQUESTS the Secretary-General, in conformity with article 16(2)(e) of 
the 1973 Convention, to transmit to all Parties to the 1973 Convention, as modified by 
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the 1978 and 1997 Protocols, certified copies of the present resolution and the text of the 
amendments contained in the Annex; and


5. REQUESTS FURTHER the Secretary-General to transmit to the Members of the 
Organization which are not Parties to the 1973 Convention, as modified by the 1978 
and 1997 Protocols, copies of the present resolution and its Annex.
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ANNEX


AMENDMENTS TO REGULATIONS 13, 14 AND NEW APPENDIX VII
OF THE REVISED MARPOL ANNEX VI


1 Paragraph 6 of regulation 13 is amended as follows:


“6 For the purposes of this regulation, emission control areas shall be:


.1 the North American area, which means the area described by the 
coordinates provided in appendix VII to this Annex; and


.2 any other sea area, including any port area, designated by the 
Organization in accordance with the criteria and procedures set 
forth in appendix III to this Annex.”


2 Paragraph 3 of regulation 14 is replaced by the following:


“3 For the purpose of this regulation, emission control areas shall include:


.1 the Baltic Sea area as defined in regulation 1.11.2 of Annex I and 
the North Sea as defined in regulation 5(1)(f) of Annex V; 


.2 the North American area as described by the coordinates provided 
in appendix VII to this Annex; and


.3 any other sea area, including any port area, designated by the 
Organization in accordance with the criteria and procedures set 
forth in appendix III to this Annex.”


3 New appendix VII is added as follows:


“Appendix VII
North American Emission Control Area
(Regulation 13.6 and regulation 14.3)


The North American area comprises:


.1 the sea area located off the Pacific coasts of the United States and 
Canada, enclosed by geodesic lines connecting the following 
coordinates:


POINT LATITUDE LONGITUDE
1
2
3
4
5
6
7
8
9
10


32º 32
32º 32
32º 31
32º 33
32º 34
32º 35
32º 37
31º 07
30º 33
31º 46 11


117º 06
117º 07
117º 14
117º 15
117º 22
117º 27
117º 49
118º 36
121º 47
123º 17
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POINT LATITUDE LONGITUDE
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47


32º 21
32º 56
33º 40
34º 31
35º 14
35º 43
36º 16
37º 01
37º 45
38º 25
39º 25
40º 18
41º 13
42º 12
42º 47
43º 26
44º 24 3
45º 30
46º 11
46º 33
47º 39
48º 32
48º 57
49º 22
50º 01
51º 03
51º 54
52º 45
53º 29
53º 40
54º 13
54º 39
55º 20
56º 07
56º 28
56º 37
58º 51


123º 50
124º 11
124º 27 .
125º 16
125º 43
126º 18
126º 45
127º 07
127º 38
127º 52
128º 31
128º 45
128º 40
129º 00
129º 05
129º 01
128º 41
128º 40
128º 49 .
129º 04
131º 15
132º 41
133º 14
134º 15
135º 19
136º 45
137º 41
138º 20
138º 40
138º 48
139º 32
139º 56
140º 55
141º 36
142º 17 .
142º 48
153º 15


.2 the sea areas located off the Atlantic coasts of the United States, 
Canada, and France (Saint-Pierre-et-Miquelon) and the Gulf of 
Mexico coast of the United States enclosed by geodesic lines 
connecting the following coordinates:


POINT LATITUDE LONGITUDE
1
2
3
4
5
6
7
8
9
10


60º 00 .
60º 00
58º 54
57º 50
57º 35
57º 14
56º 48
56º 18
54º 23
53º 44


64º 09
56º 43
55º 38
55º 03
54º 00
53º 07
52º 23
51º 49
50º 17
50º 07
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POINT LATITUDE LONGITUDE
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64


53º 04
52º 20
51º 34
50º 40
50º 02
49º 24
48º 39
47º 24
46º 35
45º 19
44º 43
44º 16
43º 53
43º 36
43º 23
43º 19
43º 21
43º 29
42º 40
41º 58
41º 20
40º 55
40º 41
40º 38
40º 45
41º 04
40º 36
40º 17
40º 07
40º 05
39º 58
39º 28
39º 01
38º 39
38º 19
38º 05
37º 58
37º 57
37º 52
37º 18
36º 32
35º 34
34º 33
33º 54
33º 19
32º 45
31º 55
31º 27
31º 03
30º 45
30º 12
29º 25
28º 36
28º 17


50º 10
49º 57
48º 52
48º 16
48º 07
48º 09
47º 55
47º 46
48º 00
48º 43
49º 16
49º 51
50º 34
51º 20
52º 17
53º 20
54º 09
55º 07
55º 31
56º 09
57º 05
58º 02
59º 05
60º 12
61º 14
62º 17
63º 10
64º 08
64º 59
65º 53
65º 59
66º 21
66º 48
67º 20
68º 02
68º 46
69º 34
70º 24
70º 37
71º 08
71º 33
71º 26
71º 37
71º 52
72º 17
72º 54
74º 12
75º 15
75º 51
76º 31
77º 18
76º 56
76º 47
76º 40
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POINT LATITUDE LONGITUDE
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99


100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118


28º 17
27º 52
27º 26
27º 16
27º 11
27º 05
27º 00
26º 55
26º 53
26º 45
26º 44
26º 43
26º 41
26º 38
26º 36
26º 35
26º 34
26º 34
26º 31
26º 29
26º 25
26º 23
26º 23
26º 18
26º 15
26º 15
26º 08
26º 07
26º 06
26º 02
25º 59
25º 59
25º 57
25º 56
25º 54
25º 53
25º 51
25º 49
25º 48
25º 48
25º 46
25º 46
25º 43
25º 42
25º 40
25º 37
25º 37
25º 31
25º 27
25º 24
25º 22
25º 21
25º 16
25º 15


79º 11
79º 28
79º 31
79º 34
79º 34
79º 35
79º 35
79º 34
79º 34
79º 32
79º 32
79º 32
79º 32
79º 31
79º 31
79º 30
79º 30
79º 30
79º 30
79º 29
79º 29
79º 29
79º 29
79º 31
79º 33
79º 33
79º 35
79º 36
79º 36
79º 38
79º 40
79º 40
79º 40
79º 41
79º 41
79º 41
79º 41
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 42
79º 41
79º 41
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POINT LATITUDE LONGITUDE
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172


25º 10
25º 09
25º 09
25º 03
25º 02
25º 00
24º 59
24º 55
24º 44
24º 43
24º 42
24º 41
24º 38
24º 36
24º 33
24º 33
24º 32
24º 31
24º 30
24º 30
24º 30
24º 29
24º 28
24º 28
24º 27
24º 26
24º 25
24º 23
24º 22
24º 22
24º 19
24º 19
24º 18
24º 18
24º 09
24º 09
24º 08 58
24º 08
24º 08
24º 07
24º 02
23º 59
23º 55
23º 53
23º 50
23º 50
23º 49
23º 49
23º 49
23º 51
23º 51
23º 49
23º 49
23º 49 24


79º 41 31
79º 41
79º 41
79º 42
79º 42
79º 44
79º 44
79º 45
79º 49
79º 49
79º 50
79º 52
79º 59
80º 03
80º 12
80º 13
80º 15
80º 16 55
80º 17
80º 19
80º 19
80º 21
80º 24
80º 25
80º 27
80º 29
80º 32
80º 36
80º 38
80º 39
80º 45
80º 45
80º 46
80º 46
80º 59 7
80º 59
81º 01
81º 01
81º 01
81º 03
81º 09
81º 11
81º 12
81º 19
81º 29
81º 39
81º 49
82º 00
82º 09
82º 24
82º 39
82º 48
82º 51
82º 59
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POINT LATITUDE LONGITUDE
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206


23º 49
23º 51
23º 52
23º 54
23º 55
23º 58
24º 09
24º 13
24º 16
24º 23
24º 26
24º 38
24º 44
24º 53
25º 10
25º 43
26º 13 3
26º 27
26º 33
26º 01
25º 42
25º 46
25º 44
25º 51
26º 17
25º 59
26º 00
26º 00
25º 58
25º 58
25º 57
25º 57
25º 57
25º 57


83º 14
83º 25
83º 33
83º 41
83º 48
83º 59
84º 29
84º 38
84º 46
84º 59
85º 06
85º 31
85º 43
85º 59
86º 30 W.
86º 21
86º 06
86º 13
86º 37
87º 29
88º 33
90º 29
90º 47
91º 52
93º 03
93º 33
95º 39
96º 48
96º 55
96º 58
97º 01
97º 05 W.
97º 08
97º 08


.3 the sea area located off the coasts of the Hawaiian Islands of 
, Maui, Oahu, , , , , and 


, enclosed by geodesic lines connecting the following 
coordinates:


POINT LATITUDE LONGITUDE
1
2
3
4
5
6
7
8
9
10
11
12
13


22º 32
23º 06
23º 32
23º 51
24º 21
24º 41
24º 57
25º 13
25º 25
25º 31
25º 30
25º 21
25º 00


153º 00
153º 28
154º 02
154º 36
155º 51
156º 27
157º 22
157º 54
158º 30
159º 09
159º 54
160º 39
161º 38







36 MARPOL Consolidated edition 2006 supplement


- 9 -


POINT LATITUDE LONGITUDE
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45


24º 40
24º 15
23º 40
23º 03
22º 20
21º 36
20º 55
20º 13
19º 39
19º 09
18º 39
18º 30
18º 29
18º 10
17º 31
16º 54
16º 25
15º 59
15º 40
15º 37
15º 43
15º 55
16º 46
17º 33
18º 30
19º 02
19º 34
20º 07
20º 38
21º 29
22º 06
22º 32


162º 13
162º 43
163º 13
163º 32
163º 44
163º 46
163º 37
163º 19
162º 53
162º 20
161º 19
160º 38
159º 56
159º 14
158º 56
158º 30
157º 59
157º 17
156º 21
155º 22
154º 46
154º 13
152º 49
152º 00
151º 30
151º 22
151º 19
151º 22
151º 31
151º 59
152º 31
153º 00


(end of text)”
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CONVENTION CONCERNING THE PROTECTION  
OF THE WORLD CULTURAL AND NATURAL HERITAGE 
 
The General Conference of the United Nations Educational, Scientific and Cultural 
Organization meeting in Paris from 17 October to 21 November 1972, at its seventeenth 
session, 
 
Noting that the cultural heritage and the natural heritage are increasingly threatened with 
destruction not only by the traditional causes of decay, but also by changing social and 
economic conditions which aggravate the situation with even more formidable phenomena of 
damage or destruction, 
 
Considering that deterioration or disappearance of any item of the cultural or natural heritage 
constitutes a harmful impoverishment of the heritage of all the nations of the world, 
 
Considering that protection of this heritage at the national level often remains incomplete 
because of the scale of the resources which it requires and of the insufficient economic, 
scientific, and technological resources of the country where the property to be protected is 
situated, 
 
Recalling that the Constitution of the Organization provides that it will maintain, increase, 
and diffuse knowledge by assuring the conservation and protection of the world's heritage, 
and recommending to the nations concerned the necessary international conventions, 
 
Considering that the existing international conventions, recommendations and resolutions 
concerning cultural and natural property demonstrate the importance, for all the peoples of 
the world, of safeguarding this unique and irreplaceable property, to whatever people it may 
belong, 
 
Considering that parts of the cultural or natural heritage are of outstanding interest and 
therefore need to be preserved as part of the world heritage of mankind as a whole, 
 
Considering that, in view of the magnitude and gravity of the new dangers threatening them, 
it is incumbent on the international community as a whole to participate in the protection of 
the cultural and natural heritage of outstanding universal value, by the granting of collective 
assistance which, although not taking the place of action by the State concerned, will serve as 
an efficient complement thereto, 
 
Considering that it is essential for this purpose to adopt new provisions in the form of a 
convention establishing an effective system of collective protection of the cultural and 
natural heritage of outstanding universal value, organized on a permanent basis and in 
accordance with modern scientific methods, 
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Having decided, at its sixteenth session, that this question should be made the subject of an 
international convention, 
 
Adopts this sixteenth day of November 1972 this Convention. 


I.  DEFINITION OF THE CULTURAL AND NATURAL HERITAGE 


Article 1 


For the purpose of this Convention, the following shall be considered as "cultural heritage":  
 
 monuments: architectural works, works of monumental sculpture and painting, 


elements or structures of an archaeological nature, inscriptions, cave dwellings and 
combinations of features, which are of outstanding universal value from the point of 
view of history, art or science; 


 
 groups of buildings: groups of separate or connected buildings which, because of 


their architecture, their homogeneity or their place in the landscape, are of 
outstanding universal value from the point of view of history, art or science; 


 
 sites: works of man or the combined works of nature and man, and areas including 


archaeological sites which are of outstanding universal value from the historical, 
aesthetic, ethnological or anthropological point of view. 


Article 2 


For the purposes of this Convention, the following shall be considered as "natural heritage": 
 
 natural features consisting of physical and biological formations or groups of such 


formations, which are of outstanding universal value from the aesthetic or scientific 
point of view; 


 
 geological and physiographical formations and precisely delineated areas which 


constitute the habitat of threatened species of animals and plants of outstanding 
universal value from the point of view of science or conservation; 


 
 natural sites or precisely delineated natural areas of outstanding universal value from 


the point of view of science, conservation or natural beauty. 
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Article 3 


It is for each State Party to this Convention to identify and delineate the different properties 
situated on its territory mentioned in Articles 1 and 2 above. 
 


II. NATIONAL PROTECTION AND INTERNATIONAL PROTECTION OF THE 
CULTURAL AND NATURAL HERITAGE 


Article 4 


Each State Party to this Convention recognizes that the duty of ensuring the identification, 
protection, conservation, presentation and transmission to future generations of the cultural 
and natural heritage referred to in Articles 1 and 2 and situated on its territory, belongs 
primarily to that State. It will do all it can to this end, to the utmost of its own resources and, 
where appropriate, with any international assistance and co-operation, in particular, financial, 
artistic, scientific and technical, which it may be able to obtain. 


Article 5 


To ensure that effective and active measures are taken for the protection, conservation and 
presentation of the cultural and natural heritage situated on its territory, each State Party to 
this Convention shall endeavor, in so far as possible, and as appropriate for each country: 
 


(a) to adopt a general policy which aims to give the cultural and natural heritage a 
function in the life of the community and to integrate the protection of that heritage 
into comprehensive planning programmes; 


 
(b) to set up within its territories, where such services do not exist, one or more services 


for the protection, conservation and presentation of the cultural and natural heritage 
with an appropriate staff and possessing the means to discharge their functions; 


 
(c) to develop scientific and technical studies and research and to work out such 


operating methods as will make the State capable of counteracting the dangers that 
threaten its cultural or natural heritage; 


 
(d) to take the appropriate legal, scientific, technical, administrative and financial 


measures necessary for the identification, protection, conservation, presentation and 
rehabilitation of this heritage; and 
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(e) to foster the establishment or development of national or regional centres for 
training in the protection, conservation and presentation of the cultural and natural 
heritage and to encourage scientific research in this field. 


Article 6 


1. Whilst fully respecting the sovereignty of the States on whose territory the cultural 
and natural heritage mentioned in Articles 1 and 2 is situated, and without prejudice 
to property right provided by national legislation, the States Parties to this 
Convention recognize that such heritage constitutes a world heritage for whose 
protection it is the duty of the international community as a whole to co-operate. 


2. The States Parties undertake, in accordance with the provisions of this Convention, to 
give their help in the identification, protection, conservation and presentation of the 
cultural and natural heritage referred to in paragraphs 2 and 4 of Article 11 if the 
States on whose territory it is situated so request. 


 
3. Each State Party to this Convention undertakes not to take any deliberate measures 


which might damage directly or indirectly the cultural and natural heritage referred to 
in Articles 1 and 2 situated on the territory of other States Parties to this Convention. 


Article 7 


For the purpose of this Convention, international protection of the world cultural and natural 
heritage shall be understood to mean the establishment of a system of international co-
operation and assistance designed to support States Parties to the Convention in their efforts 
to conserve and identify that heritage. 


III INTERGOVERNMENTAL COMMITTEE FOR THE PROTECTION OF THE 
WORLD CULTURAL AND NATURAL HERITAGE 


Article 8 


1. An Intergovernmental Committee for the Protection of the Cultural and Natural 
Heritage of Outstanding Universal Value, called "the World Heritage Committee", is 
hereby established within the United Nations Educational, Scientific and Cultural 
Organization. It shall be composed of 15 States Parties to the Convention, elected by 
States Parties to the Convention meeting in general assembly during the ordinary 
session of the General Conference of the United Nations Educational, Scientific and 
Cultural Organization. The number of States members of the Committee shall be 
increased to 21 as from the date of the ordinary session of the General Conference 
following the entry into force of this Convention for at least 40 States. 
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2.  Election of members of the Committee shall ensure an equitable representation of the 


different regions and cultures of the world. 
 
3. A representative of the International Centre for the Study of the Preservation and 


Restoration of Cultural Property (Rome Centre), a representative of the International 
Council of Monuments and Sites (ICOMOS) and a representative of the International 
Union for Conservation of Nature and Natural Resources (IUCN), to whom may be 
added, at the request of States Parties to the Convention meeting in general assembly 
during the ordinary sessions of the General Conference of the United Nations 
Educational, Scientific and Cultural Organization, representatives of other 
intergovernmental or non-governmental organizations, with similar objectives, may 
attend the meetings of the Committee in an advisory capacity. 


Article 9 


1. The term of office of States members of the World Heritage Committee shall extend 
from the end of the ordinary session of the General Conference during which they are 
elected until the end of its third subsequent ordinary session. 


 
2. The term of office of one-third of the members designated at the time of the first 


election shall, however, cease at the end of the first ordinary session of the General 
Conference following that at which they were elected; and the term of office of a 
further third of the members designated at the same time shall cease at the end of the 
second ordinary session of the General Conference following that at which they were 
elected. The names of these members shall be chosen by lot by the President of the 
General Conference of the United Nations Educational, Scientific and Cultural 
Organization after the first election. 


 
3. States members of the Committee shall choose as their representatives persons 


qualified in the field of the cultural or natural heritage. 


Article 10 


1. The World Heritage Committee shall adopt its Rules of Procedure. 
 
2. The Committee may at any time invite public or private organizations or individuals 


to participate in its meetings for consultation on particular problems. 
 
3. The Committee may create such consultative bodies as it deems necessary for the 


performance of its functions. 
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Article 11 


1. Every State Party to this Convention shall, in so far as possible, submit to the World 
Heritage Committee an inventory of property forming part of the cultural and natural 
heritage, situated in its territory and suitable for inclusion in the list provided for in 
paragraph 2 of this Article. This inventory, which shall not be considered exhaustive, 
shall include documentation about the location of the property in question and its 
significance. 


 
2. On the basis of the inventories submitted by States in accordance with paragraph 1, 


the Committee shall establish, keep up to date and publish, under the title of "World 
Heritage List," a list of properties forming part of the cultural heritage and natural 
heritage, as defined in Articles 1 and 2 of this Convention, which it considers as 
having outstanding universal value in terms of such criteria as it shall have 
established. An updated list shall be distributed at least every two years. 


 
3. The inclusion of a property in the World Heritage List requires the consent of the 


State concerned. The inclusion of a property situated in a territory, sovereignty or 
jurisdiction over which is claimed by more than one State shall in no way prejudice 
the rights of the parties to the dispute. 


 
4. The Committee shall establish, keep up to date and publish, whenever circumstances 


shall so require, under the title of "list of World Heritage in Danger", a list of the 
property appearing in the World Heritage List for the conservation of which major 
operations are necessary and for which assistance has been requested under this 
Convention. This list shall contain an estimate of the cost of such operations. The list 
may include only such property forming part of the cultural and natural heritage as is 
threatened by serious and specific dangers, such as the threat of disappearance caused 
by accelerated deterioration, large-scale public or private projects or rapid urban or 
tourist development projects; destruction caused by changes in the use or ownership 
of the land; major alterations due to unknown causes; abandonment for any reason 
whatsoever; the outbreak or the threat of an armed conflict; calamities and 
cataclysms; serious fires, earthquakes, landslides; volcanic eruptions; changes in 
water level, floods and tidal waves. The Committee may at any time, in case of urgent 
need, make a new entry in the List of World Heritage in Danger and publicize such 
entry immediately. 


 
5. The Committee shall define the criteria on the basis of which a property belonging to 


the cultural or natural heritage may be included in either of the lists mentioned in 
paragraphs 2 and 4 of this article. 


 
6. Before refusing a request for inclusion in one of the two lists mentioned in paragraphs 


2 and 4 of this article, the Committee shall consult the State Party in whose territory 
the cultural or natural property in question is situated. 
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7. The Committee shall, with the agreement of the States concerned, co-ordinate and 
encourage the studies and research needed for the drawing up of the lists referred to 
in paragraphs 2 and 4 of this article. 


Article 12 


The fact that a property belonging to the cultural or natural heritage has not been included in 
either of the two lists mentioned in paragraphs 2 and 4 of Article 11 shall in no way be 
construed to mean that it does not have an outstanding universal value for purposes other 
than those resulting from inclusion in these lists. 


Article 13 


1. The World Heritage Committee shall receive and study requests for international 
assistance formulated by States Parties to this Convention with respect to property 
forming part of the cultural or natural heritage, situated in their territories, and 
included or potentially suitable for inclusion in the lists mentioned referred to in 
paragraphs 2 and 4 of Article 11. The purpose of such requests may be to secure the 
protection, conservation, presentation or rehabilitation of such property. 


 
2. Requests for international assistance under paragraph 1 of this article may also be 


concerned with identification of cultural or natural property defined in Articles 1 and 
2, when preliminary investigations have shown that further inquiries would be 
justified. 


 
3. The Committee shall decide on the action to be taken with regard to these requests, 


determine where appropriate, the nature and extent of its assistance, and authorize the 
conclusion, on its behalf, of the necessary arrangements with the government 
concerned. 


 
4. The Committee shall determine an order of priorities for its operations. It shall in so 


doing bear in mind the respective importance for the world cultural and natural 
heritage of the property requiring protection, the need to give international assistance 
to the property most representative of a natural environment or of the genius and the 
history of the peoples of the world, the urgency of the work to be done, the resources 
available to the States on whose territory the threatened property is situated and in 
particular the extent to which they are able to safeguard such property by their own 
means. 


 
5. The Committee shall draw up, keep up to date and publicize a list of property for 


which international assistance has been granted. 
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6. The Committee shall decide on the use of the resources of the Fund established under 
Article 15 of this Convention. It shall seek ways of increasing these resources and 
shall take all useful steps to this end. 


 
7. The Committee shall co-operate with international and national governmental and 


non-governmental organizations having objectives similar to those of this 
Convention. For the implementation of its programmes and projects, the Committee 
may call on such organizations, particularly the International Centre for the Study of 
the Preservation and Restoration of Cultural Property (the Rome Centre), the 
International Council of Monuments and Sites (ICOMOS) and the International 
Union for Conservation of Nature and Natural Resources (IUCN), as well as on 
public and private bodies and individuals. 


 
8. Decisions of the Committee shall be taken by a majority of two-thirds of its members 


present and voting. A majority of the members of the Committee shall constitute a 
quorum. 


Article 14 


1. The World Heritage Committee shall be assisted by a Secretariat appointed by the 
Director-General of the United Nations Educational, Scientific and Cultural 
Organization. 


 
2. The Director-General of the United Nations Educational, Scientific and Cultural 


Organization, utilizing to the fullest extent possible the services of the International 
Centre for the Study of the Preservation and the Restoration of Cultural Property (the 
Rome Centre), the International Council of Monuments and Sites (ICOMOS) and the 
International Union for Conservation of Nature and Natural Resources (IUCN) in 
their respective areas of competence and capability, shall prepare the Committee's 
documentation and the agenda of its meetings and shall have the responsibility for the 
implementation of its decisions. 


IV FUND FOR THE PROTECTION OF THE WORLD CULTURAL AND 
NATURAL HERITAGE 


Article 15 


1. A Fund for the Protection of the World Cultural and Natural Heritage of Outstanding 
Universal Value, called "the World Heritage Fund", is hereby established. 
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2. The Fund shall constitute a trust fund, in conformity with the provisions of the 
Financial Regulations of the United Nations Educational, Scientific and Cultural 
Organization. 


 
3. The resources of the Fund shall consist of: 
 
 (a) compulsory and voluntary contributions made by States Parties to this 


Convention, 
 
 (b) Contributions, gifts or bequests which may be made by: 
 
  (i) other States; 
 
  (ii) the United Nations Educational, Scientific and Cultural Organization, 


other organizations of the United Nations system, particularly the United 
Nations Development Programme or other intergovernmental organizations; 


 
  (iii) public or private bodies or individuals; 
 
 (c) any interest due on the resources of the Fund; 
 
 (d) funds raised by collections and receipts from events organized for the benefit of 


the fund; and 
 
 (e) all other resources authorized by the Fund's regulations, as drawn up by the World 


Heritage Committee. 
 
4. Contributions to the Fund and other forms of assistance made available to the 


Committee may be used only for such purposes as the Committee shall define. The 
Committee may accept contributions to be used only for a certain programme or 
project, provided that the Committee shall have decided on the implementation of 
such programme or project. No political conditions may be attached to contributions 
made to the Fund. 
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Article 16 


1. Without prejudice to any supplementary voluntary contribution, the States Parties to 
this Convention undertake to pay regularly, every two years, to the World Heritage 
Fund, contributions, the amount of which, in the form of a uniform percentage 
applicable to all States, shall be determined by the General Assembly of States Parties 
to the Convention, meeting during the sessions of the General Conference of the 
United Nations Educational, Scientific and Cultural Organization. This decision of 
the General Assembly requires the majority of the States Parties present and voting, 
which have not made the declaration referred to in paragraph 2 of this Article. In no 
case shall the compulsory contribution of States Parties to the Convention exceed 1% 
of the contribution to the regular budget of the United Nations Educational, Scientific 
and Cultural Organization. 


 
2. However, each State referred to in Article 31 or in Article 32 of this Convention may 


declare, at the time of the deposit of its instrument of ratification, acceptance or 
accession, that it shall not be bound by the provisions of paragraph 1 of this Article. 


 
3. A State Party to the Convention which has made the declaration referred to in 


paragraph 2 of this Article may at any time withdraw the said declaration by notifying 
the Director-General of the United Nations Educational, Scientific and Cultural 
Organization. However, the withdrawal of the declaration shall not take effect in 
regard to the compulsory contribution due by the State until the date of the 
subsequent General Assembly of States parties to the Convention. 


 
4. In order that the Committee may be able to plan its operations effectively, the 


contributions of States Parties to this Convention which have made the declaration 
referred to in paragraph 2 of this Article, shall be paid on a regular basis, at least 
every two years, and should not be less than the contributions which they should have 
paid if they had been bound by the provisions of paragraph 1 of this Article. 


 
5. Any State Party to the Convention which is in arrears with the payment of its 


compulsory or voluntary contribution for the current year and the calendar year 
immediately preceding it shall not be eligible as a Member of the World Heritage 
Committee, although this provision shall not apply to the first election. 


 
 The terms of office of any such State which is already a member of the Committee 


shall terminate at the time of the elections provided for in Article 8, paragraph 1 of 
this Convention. 
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Article 17 


The States Parties to this Convention shall consider or encourage the establishment of 
national public and private foundations or associations whose purpose is to invite donations 
for the protection of the cultural and natural heritage as defined in Articles 1 and 2 of this 
Convention. 


Article 18 


The States Parties to this Convention shall give their assistance to international fund-raising 
campaigns organized for the World Heritage Fund under the auspices of the United Nations 
Educational, Scientific and Cultural Organization. They shall facilitate collections made by 
the bodies mentioned in paragraph 3 of Article 15 for this purpose. 


V. CONDITIONS AND ARRANGEMENTS FOR INTERNATIONAL 
ASSISTANCE 


Article 19 


Any State Party to this Convention may request international assistance for property forming 
part of the cultural or natural heritage of outstanding universal value situated within its 
territory. It shall submit with its request such information and documentation provided for in 
Article 21 as it has in its possession and as will enable the Committee to come to a decision. 


Article 20 


Subject to the provisions of paragraph 2 of Article 13, sub-paragraph (c) of Article 22 and 
Article 23, international assistance provided for by this Convention may be granted only to 
property forming part of the cultural and natural heritage which the World Heritage 
Committee has decided, or may decide, to enter in one of the lists mentioned in paragraphs 2 
and 4 of Article 11. 


Article 21 


1. The World Heritage Committee shall define the procedure by which requests to it for 
international assistance shall be considered and shall specify the content of the 
request, which should define the operation contemplated, the work that is necessary, 
the expected cost thereof, the degree of urgency and the reasons why the resources of 
the State requesting assistance do not allow it to meet all the expenses.  Such requests 
must be supported by experts' reports whenever possible. 
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2. Requests based upon disasters or natural calamities should, by reasons of the urgent 
work which they may involve, be given immediate, priority consideration by the 
Committee, which should have a reserve fund at its disposal against such 
contingencies. 


 
3. Before coming to a decision, the Committee shall carry out such studies and 


consultations as it deems necessary. 


Article 22 


Assistance granted by the World Heritage Fund may take the following forms: 
 
(a) studies  concerning the artistic, scientific and technical problems raised by the 


protection, conservation, presentation and rehabilitation of the cultural and natural 
heritage, as defined in paragraphs 2 and 4 of Article 11 of this Convention; 


 
(b) provisions of experts, technicians and skilled labour to ensure that the approved work 


is correctly carried out; 
 
(c) training of staff and specialists at all levels in the field of identification, protection, 


conservation, presentation and rehabilitation of the cultural and natural heritage; 
 
(d) supply of equipment which the State concerned does not possess or is not in a 


position to acquire; 
 
(e) low-interest or interest-free loans which might be repayable on a long-term basis; 
 
(f) the granting, in exceptional cases and for special reasons, of non-repayable subsidies. 


Article 23 


The World Heritage Committee may also provide international assistance to national or 
regional centres for the training of staff and specialists at all levels in the field of 
identification, protection, conservation, presentation and rehabilitation of the cultural and 
natural heritage. 


Article 24 


International assistance on a large scale shall be preceded by detailed scientific, economic 
and technical studies. These studies shall draw upon the most advanced techniques for the 
protection, conservation, presentation and rehabilitation of the natural and cultural heritage 
and shall be consistent with the objectives of this Convention. The studies shall also seek 
means of making rational use of the resources available in the State concerned. 
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Article 25 


As a general rule, only part of the cost of work necessary shall be borne by the international 
community. The contribution of the State benefiting from international assistance shall 
constitute a substantial share of the resources devoted to each programme or project, unless 
its resources do not permit this. 


Article 26 


The World Heritage Committee and the recipient State shall define in the agreement they 
conclude the conditions in which a programme or project for which international assistance 
under the terms of this Convention is provided, shall be carried out.  It shall be the 
responsibility of the State receiving such international assistance to continue to protect, 
conserve and present the property so safeguarded, in observance of the conditions laid down 
by the agreement. 


VI. EDUCATIONAL PROGRAMMES 


Article 27 


1. The States Parties to this Convention shall endeavor by all appropriate means, and in 
particular by educational and information programmes, to strengthen appreciation and 
respect by their peoples of the cultural and natural heritage defined in Articles 1 and 2 
of the Convention. 


 
2. They shall undertake to keep the public broadly informed of the dangers threatening 


this heritage and of the activities carried on in pursuance of this Convention. 


Article 28 


States Parties to this Convention which receive international assistance under the Convention 
shall take appropriate measures to make known the importance of the property for which 
assistance has been received and the role played by such assistance. 
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VII. REPORTS 


Article 29 


1. The States Parties to this Convention shall, in the reports which they submit to the 
General Conference of the United Nations Educational, Scientific and Cultural 
Organization on dates and in a manner to be determined by it, give information on the 
legislative and administrative provisions which they have adopted and other action 
which they have taken for the application of this Convention, together with details of 
the experience acquired in this field. 


 
2. These reports shall be brought to the attention of the World Heritage Committee. 
 
3. The Committee shall submit a report on its activities at each of the ordinary sessions 


of the General Conference of the United Nations Educational, Scientific and Cultural 
Organization. 


VIII FINAL CLAUSES 


Article 30 


This Convention is drawn up in Arabic, English, French, Russian and Spanish, the five texts 
being equally authoritative. 


Article 31 


1. This Convention shall be subject to ratification or acceptance by States members of 
the United Nations Educational, Scientific and Cultural Organization in accordance 
with their respective constitutional procedures. 


 
2. The instruments of ratification or acceptance shall be deposited with the Director-


General of the United Nations Educational, Scientific and Cultural Organization. 


Article 32 


1. This Convention shall be open to accession by all States not members of the United 
Nations Educational, Scientific and Cultural Organization which are invited by the 
General Conference of the Organization to accede to it. 
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2. Accession shall be effected by the deposit of an instrument of accession with the 
Director-General of the United Nations Educational, Scientific and Cultural 
Organization. 


Article 33 


This Convention shall enter into force three months after the date of the deposit of the 
twentieth instrument of ratification, acceptance or accession, but only with respect to those 
States which have deposited their respective instruments of ratification, acceptance or 
accession on or before that date. It shall enter into force with respect to any other State three 
months after the deposit of its instrument of ratification, acceptance or accession. 


Article 34 


The following provisions shall apply to those States Parties to this Convention which have a 
federal or non-unitary constitutional system: 
  (a) with regard to the provisions of this Convention, the implementation of which comes 


under the legal jurisdiction of the federal or central legislative power, the obligations 
of the federal or central government shall be the same as for those States parties 
which are not federal States; 


 
  (b) with regard to the provisions of this Convention, the implementation of which comes 


under the legal jurisdiction of individual constituent States, countries, provinces or 
cantons that are not obliged by the constitutional system of the federation to take 
legislative measures, the federal government shall inform the competent authorities of 
such States, countries, provinces or cantons of the said provisions, with its 
recommendation for their adoption. 


Article 35 


1. Each State Party to this Convention may denounce the Convention. 
 
2.  The denunciation shall be notified by an instrument in writing, deposited with the 


Director-General of the United Nations Educational, Scientific and Cultural 
Organization. 


 
3. The denunciation shall take effect twelve months after the receipt of the instrument of 


denunciation. It shall not affect the financial obligations of the denouncing State until 
the date on which the withdrawal takes effect. 
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Article 36 


The Director-General of the United Nations Educational, Scientific and Cultural 
Organization shall inform the States members of the Organization, the States not members of 
the Organization which are referred to in Article 32, as well as the United Nations, of the 
deposit of all the instruments of ratification, acceptance, or accession provided for in Articles 
31 and 32, and of the denunciations provided for in Article 35. 


Article 37 


1. This Convention may be revised by the General Conference of the United Nations 
Educational, Scientific and Cultural Organization. Any such revision shall, however, 
bind only the States which shall become Parties to the revising convention. 


 
2. If the General Conference should adopt a new convention revising this Convention in 


whole or in part, then, unless the new convention otherwise provides, this Convention 
shall cease to be open to ratification, acceptance or accession, as from the date on 
which the new revising convention enters into force. 


Article 38 


In conformity with Article 102 of the Charter of the United Nations, this Convention shall be 
registered with the Secretariat of the United Nations at the request of the Director-General of 
the United Nations Educational, Scientific and Cultural Organization. 
 
Done in Paris, this twenty-third day of November 1972, in two authentic copies bearing the 
signature of the President of the seventeenth session of the General Conference and of the 
Director-General of the United Nations Educational, Scientific and Cultural Organization, 
which shall be deposited in the archives of the United Nations Educational, Scientific and 
Cultural Organization, and certified true copies of which shall be delivered to all the States 
referred to in Articles 31 and 32 as well as to the United Nations. 
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DIRECTIVES


DIRECTIVE 2008/56/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL


of 17 June 2008


establishing a framework for community action in the field of marine environmental policy (Marine
Strategy Framework Directive)


(Text with EEA relevance)


THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 175(1) thereof,


Having regard to the proposal from the Commission,


Having regard to the opinion of the European Economic and
Social Committee (1),


Having regard to the opinion of the Committee of the
Regions (2),


Acting in accordance with the procedure laid down in
Article 251 of the Treaty (3),


Whereas:


(1) Marine waters under the sovereignty and jurisdiction of
Member States of the European Union include waters in
the Mediterranean Sea, the Baltic Sea, the Black Sea and
the North-east Atlantic Ocean, including the waters
surrounding the Azores, Madeira and the Canary Islands.


(2) It is evident that pressure on natural marine resources
and the demand for marine ecological services are often
too high and that the Community needs to reduce its


impact on marine waters regardless of where their effects
occur.


(3) The marine environment is a precious heritage that must
be protected, preserved and, where practicable, restored
with the ultimate aim of maintaining biodiversity and
providing diverse and dynamic oceans and seas which
are clean, healthy and productive. In that respect, this
Directive should, inter alia, promote the integration of
environmental considerations into all relevant policy
areas and deliver the environmental pillar of the future
maritime policy for the European Union.


(4) In line with Decision No 1600/2002/EC of the European
Parliament and of the Council of 22 July 2002 laying
down the Sixth Community Environment Action
Programme (4), a thematic strategy for the protection
and conservation of the marine environment has been
developed with the overall aim of promoting sustainable
use of the seas and conserving marine ecosystems.


(5) The development and implementation of the thematic
strategy should be aimed at the conservation of the
marine ecosystems. This approach should include
protected areas and should address all human activities
that have an impact on the marine environment.


(6) The establishment of marine protected areas, including
areas already designated or to be designated under
Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and
flora (5) (hereinafter referred to as the ‘Habitats Directive’),
Council Directive 79/409/EEC of 2 April 1979 on the
conservation of wild birds (6) (hereinafter referred to as
the ‘Birds Directive’), and under international or regional
agreements to which the European Community or
Member States concerned are Parties, is an important
contribution to the achievement of good environmental
status under this Directive.
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(7) Establishing such protected areas under this Directive will
be an important step towards fulfilling the commitments
undertaken at the World Summit on Sustainable Deve-
lopment and in the Convention on Biological Diversity,
approved by Council Decision 93/626/EEC (1), and will
contribute to the creation of coherent and representative
networks of such areas.


(8) By applying an ecosystem-based approach to the
management of human activities while enabling a
sustainable use of marine goods and services, priority
should be given to achieving or maintaining good envi-
ronmental status in the Community’s marine environ-
ment, to continuing its protection and preservation,
and to preventing subsequent deterioration.


(9) In order to achieve those objectives, a transparent and
coherent legislative framework is required. This
framework should contribute to coherence between
different policies and foster the integration of environ-
mental concerns into other policies, such as the
Common Fisheries Policy, the Common Agricultural
Policy and other relevant Community policies. The legis-
lative framework should provide an overall framework
for action and enable the action taken to be coordinated,
consistent and properly integrated with action under
other Community legislation and international
agreements.


(10) The diverse conditions, problems and needs of the
various marine regions or subregions making up the
marine environment in the Community require
different and specific solutions. That diversity should be
taken into account at all stages of the preparation of
marine strategies, but especially during the preparation,
planning and execution of measures to achieve good
environmental status in the Community’s marine envi-
ronment at the level of marine regions or subregions.


(11) Each Member State should therefore develop a marine
strategy for its marine waters which, while being
specific to its own waters, reflects the overall perspective
of the marine region or subregion concerned. Marine
strategies should culminate in the execution of
programmes of measures designed to achieve or
maintain good environmental status. However, Member
States should not be required to take specific steps where
there is no significant risk to the marine environment, or
where the costs would be disproportionate taking
account of the risks to the marine environment,


provided that any decision not to take action is
properly justified.


(12) Coastal waters, including their seabed and subsoil, are an
integral part of the marine environment, and as such
should also be covered by this Directive, in so far as
particular aspects of the environmental status of the
marine environment are not already addressed through
Directive 2000/60/EC of the European Parliament and of
the Council of 23 October 2000 establishing a
framework for Community action in the field of water
policy (2) or other Community legislation, so as to ensure
complementarity while avoiding unnecessary overlaps.


(13) By reason of the transboundary nature of the marine
environment, Member States should cooperate to
ensure the coordinated development of marine strategies
for each marine region or subregion. Since marine
regions or subregions are shared both with other
Member States and with third countries, Member States
should make every effort to ensure close coordination
with all Member States and third countries concerned.
Where practical and appropriate, existing institutional
structures established in marine regions or subregions,
in particular Regional Sea Conventions, should be used
to ensure such coordination.


(14) Member States having borders on the same marine
region or subregion covered by this Directive, where
the status of the sea is critical to the extent that urgent
action is needed, should endeavour to agree on a plan of
action including the earlier entry into operation of
programmes of measures. In such cases, the Commission
should be invited to consider providing supportive action
to Member States for their enhanced efforts to improve
the marine environment by making the region in
question a pilot project.


(15) Not all Member States have marine waters as defined in
this Directive and, therefore, the effect of the provisions
of this Directive which exclusively address Member States
which have marine waters should be limited to those
Member States.


(16) Since action at international level is indispensable to
achieve cooperation and coordination, this Directive
should further enhance the coherence of the contribution
of the Community and its Member States under interna-
tional agreements.
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(17) The Community and its Member States are each parties
to the United Nations Convention on the Law of the Sea
(Unclos) approved by Council Decision 98/392/EC of
23 March 1998 concerning the conclusion by the
European Community of the Unclos and the
Agreement of 28 July 1994 relating to the implemen-
tation of Part XI thereof (1). The obligations of the
Community and its Member States under those
agreements should therefore be taken fully into account
in this Directive. In addition to the provisions applicable
to the marine waters of the Parties, the Unclos includes
general obligations to ensure that activities under the
jurisdiction or control of a Party do not cause damage
beyond its marine waters, and to avoid that damage or
hazards are transferred from one area to another or that
one type of pollution is transformed into another.


(18) This Directive should also support the strong position
taken by the Community, in the context of the
Convention on Biological Diversity, on halting biodi-
versity loss, ensuring the conservation and sustainable
use of marine biodiversity, and on the creation of a
global network of marine protected areas by 2012. Addi-
tionally, it should contribute to the achievement of the
objectives of the Seventh Conference of the Parties to the
Convention on Biological Diversity, which adopted an
elaborate programme of work on marine and coastal
biodiversity with a number of goals, targets and activities
aimed at halting the loss of biological diversity nationally,
regionally and globally and at securing the capacity of
the marine ecosystems to support the provision of goods
and services, and a programme of work on protected
areas with the objective of establishing and maintaining
ecologically representative systems of marine protected
areas by 2012. The obligation for Member States to
designate Natura 2000 sites under the Birds Directive
and the Habitats Directive will make an important contri-
bution to this process.


(19) This Directive should contribute to the fulfilment of the
obligations and important commitments of the
Community and the Member States under several
relevant international agreements relating to the
protection of the marine environment from pollution:
the Convention on the Protection of the Marine Environ-
ment of the Baltic Sea Area, approved by Council
Decision 94/157/EC (2), the Convention for the
Protection of the Marine Environment of the North-
East Atlantic, approved by Council Decision
98/249/EC (3), including its new Annex V on the
Protection and Conservation of the Ecosystems and
Biological Diversity of the Maritime Area and the corre-
sponding Appendix 3, approved by Council Decision
2000/340/EC (4), the Convention for the Protection of
the Marine Environment and the Coastal Region of the


Mediterranean, approved by Council Decision
77/585/EEC (5), and its amendments from 1995,
approved by Council Decision 1999/802/EC (6), as well
as its Protocol for the Protection of the Mediterranean
Sea Against Pollution from Land-Based Sources,
approved by Council Decision 83/101/EEC (7), and its
amendments from 1996, approved by Council Decision
1999/801/EC (8). This Directive should also contribute to
the fulfilment of Member States’ obligations under the
Convention on the Protection of the Black Sea Against
Pollution, under which they have entered into important
commitments relating to the protection of the marine
environment from pollution, and to which the
Community is not yet a party but in respect of which
it has observer status.


(20) Third countries with waters in the same marine region or
subregion as a Member State should be invited to parti-
cipate in the process laid down in this Directive, thereby
facilitating achievement of good environmental status in
the marine region or subregion concerned.


(21) It is crucial for the achievement of the objectives of this
Directive to ensure the integration of conservation
objectives, management measures and monitoring and
assessment activities set up for spatial protection
measures such as special areas of conservation, special
protection areas or marine protected areas.


(22) Account should also be taken of biodiversity and the
potential for marine research associated with deep-
water environments.


(23) Since programmes of measures executed under marine
strategies will be effective only if they are devised on
the basis of a sound knowledge of the state of the
marine environment in a particular area and are
tailored as closely as possible to the needs of the
waters concerned in the case of each Member State
and from the general perspective of the marine region
or subregion concerned, provision should be made for
the preparation at national level of an appropriate
framework, including marine research and monitoring
operations, for informed policymaking. At Community
level, support for associated research should be
continuously enshrined in research and development
policies. Recognition of marine issues in the Seventh
Framework Programme on Research and Development
is an important step in that direction.
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(24) As a first step in the preparation of programmes of
measures, Member States across a marine region or
subregion should undertake an analysis of the features
or characteristics of, and pressures and impacts on, their
marine waters, identifying the predominant pressures and
impacts on those waters, and an economic and social
analysis of their use and of the cost of degradation of
the marine environment. They may use assessments
already carried out in the context of regional sea
conventions as a basis for their analyses.


(25) On the basis of such analyses, Member States should
then determine for their marine waters a set of characte-
ristics for good environmental status. For those purposes,
it is appropriate to make provision for the development
of criteria and methodological standards to ensure
consistency and to allow for comparison between
marine regions or subregions of the extent to which
good environmental status is being achieved. These
should be developed with the involvement of all
interested parties.


(26) The next step towards achieving good environmental
status should be the establishment of environmental
targets and monitoring programmes for ongoing
assessment, enabling the state of the marine waters
concerned to be evaluated on a regular basis.


(27) Member States should then establish and implement
programmes of measures which are designed to achieve
or maintain good environmental status in the waters
concerned, while accommodating existing Community
and international requirements and the needs of the
marine region or subregion concerned. Those measures
should be devised on the basis of the precautionary
principle and the principles that preventive action
should be taken, that environmental damage should, as
a priority, be rectified at source and that the polluter
should pay.


(28) It is appropriate that Member States take the abovemen-
tioned steps, given the precision of focus needed. In
order to ensure cohesion of action across the
Community as a whole and in relation to commitments
at global level, it is essential that Member States notify
the Commission of the steps taken, in order to enable
the Commission to assess the coherence of action across
the marine region or subregion concerned and as appro-
priate provide guidance on possible necessary modifi-
cations.


(29) Member States should take the necessary measures to
achieve or maintain good environmental status in the


marine environment. However, it should be recognised
that achieving or maintaining good environmental status
in every aspect may not be possible in all marine waters
by 2020. Therefore, for reasons of fairness and feasibility,
it is appropriate to make provision for cases where it
would be impossible for a Member State to achieve the
level of ambition of the environmental targets set or to
achieve or maintain good environmental status.


(30) In that context provision should be made for two special
cases. The first special case refers to the situation where it
is impossible for a Member State to meet its environ-
mental targets because of action or inaction for which
the Member State concerned is not responsible, or
because of natural causes or force majeure, or because
of actions which that Member State has itself taken for
reasons of overriding public interest which outweigh the
negative impact on the environment, or because natural
conditions do not allow timely improvement in the
status of marine waters. The Member State concerned
should substantiate why it considers that such a special
case has arisen and identify the area concerned, and
should take appropriate ad-hoc measures with the aim
of continuing to pursue the environmental targets,
preventing further deterioration in the status of the
marine waters affected and mitigating the adverse
impact within the marine region or subregion concerned.


(31) The second special case refers to the situation where a
Member State identifies an issue which has an impact on
the environmental status of its marine waters, perhaps
even of the entire marine region or subregion concerned,
but which cannot be tackled by measures taken at
national level or which is linked to another
Community policy or to an international agreement. In
such a case, arrangements should be made to inform the
Commission of this within the framework of notification
of programmes of measures and, where Community
action is needed, to make appropriate recommendations
to the Commission and the Council.


(32) However, the flexibility introduced for special cases
should be subject to control at Community level. As
regards the first special case, it is therefore appropriate
that due consideration be given to the efficacy of any ad-
hoc measures taken. Moreover, in cases where the
Member State refers to action taken for overriding
reasons of public interest, the Commission should
assess whether any modifications or alterations made to
the marine environment as a consequence do not perma-
nently preclude or compromise the achievement of good
environmental status in the marine region or subregion
concerned or across marine waters of other Member
States. The Commission should provide guidance on
possible necessary modifications if it considers that the
measures envisaged are not sufficient or suitable to
ensure coherence of action across the marine region.
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(33) As regards the second special case, the Commission
should consider the issue and respond within a period
of six months. The Commission should reflect, as appro-
priate, the recommendations of the Member State
concerned when presenting related proposals to the
European Parliament and the Council.


(34) In view of the dynamic nature of marine ecosystems and
their natural variability, and given that the pressures and
impacts on them may vary with the evolvement of
different patterns of human activity and the impact of
climate change, it is essential to recognise that the deter-
mination of good environmental status may have to be
adapted over time. Accordingly, it is appropriate that
programmes of measures for the protection and
management of the marine environment be flexible and
adaptive and take account of scientific and technological
developments. Provision should therefore be made for
the updating of marine strategies on a regular basis.


(35) Provision should also be made for the publication of
programmes of measures and updates thereof, and for
the presentation to the Commission of interim reports
describing progress in the implementation of these
programmes.


(36) To ensure the active involvement of the general public in
the establishment, implementation and updating of
marine strategies, provision should be made for proper
public information on the different elements of marine
strategies, or their related updates, as well as, upon
request, relevant information used for the development
of the marine strategies in accordance with Community
legislation on public access to environmental infor-
mation.


(37) The Commission should present a first evaluation report
on the implementation of this Directive within two years
of receiving all programmes of measures and, in any
case, by 2019 at the latest. Subsequent Commission
reports should be published every six years thereafter.


(38) Provision should be made for the adoption of methodo-
logical standards for the assessment of the status of the
marine environment, monitoring, environmental targets
and the adoption of technical formats for the purposes of
transmission and processing of data in line with Directive
2007/2/EC of the European Parliament and of the
Council of 14 March 2007 establishing an Infrastructure
for Spatial Information in the European Community
(Inspire) (1).


(39) Measures regulating fisheries management can be taken
in the context of the Common Fisheries Policy, as set out
in Council Regulation (EC) No 2371/2002 of
20 December 2002 on the conservation and sustainable
exploitation of fisheries resources under the Common
Fisheries Policy (2), based on scientific advice with a
view to supporting the achievement of the objectives
addressed by this Directive, including the full closure to
fisheries of certain areas, to enable the integrity, structure
and functioning of ecosystems to be maintained or
restored and, where appropriate, in order to safeguard,
inter alia, spawning, nursery and feeding grounds.
Articles 30 and 31 of the Euratom Treaty regulate
discharges and emissions resulting from the use of radio-
active material and this Directive should therefore not
address them.


(40) The Common Fisheries Policy, including in the future
reform, should take into account the environmental
impacts of fishing and the objectives of this Directive.


(41) In the event that Member States consider that action in
the fields mentioned above or other fields linked to
another Community policy or to an international
agreement is desirable, they should make appropriate
recommendations for Community action.


(42) The serious environmental concerns, in particular those
due to climate change, relating to the Arctic waters, a
neighbouring marine environment of particular
importance for the Community, need to be assessed by
the Community institutions and may require action to
ensure the environmental protection of the Arctic.


(43) Since the objectives of this Directive, namely protection
and preservation of the marine environment, the
prevention of its deterioration and where practicable
the restoration of that environment in areas where it
has been adversely affected, cannot be sufficiently
achieved by Member States and can therefore, by
reason of the scale and effects of the Directive, be
better achieved at Community level, the Community
may adopt measures, in accordance with the principle
of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to achieve those objectives.


(44) Programmes of measures and subsequent action by
Member States should be based on an ecosystem-based
approach to the management of human activities and on
the principles referred to in Article 174 of the Treaty, in
particular the precautionary principle.
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(45) This Directive respects the fundamental rights, and
observes the principles, recognised by the Charter of
Fundamental Rights of the European Union (1), in
particular Article 37 thereof which seeks to promote
the integration into the policies of the Union of a high
level of environmental protection and the improvement
of environmental quality in accordance with the principle
of sustainable development.


(46) The measures necessary for the implementation of this
Directive should be adopted in accordance with Council
Decision 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers
conferred on the Commission (2).


(47) In particular, the Commission should be empowered to
adapt Annexes III, IV and V to this Directive to scientific
and technical progress. Since those measures are of
general scope and are designed to amend non-essential
elements of this Directive, they must be adopted in
accordance with the regulatory procedure with scrutiny
provided for in Article 5a of Decision 1999/468/EC.


(48) The Commission should also be empowered to lay down
criteria and methodological standards to be used by the
Member States and to adopt specifications and stan-
dardised methods for monitoring and assessment. Since
those measures are of general scope and are designed to
amend non-essential elements of this Directive by supple-
menting it with new non-essential elements, they must
be adopted in accordance with the regulatory procedure
with scrutiny provided for in Article 5a of Decision
1999/468/EC,


HAVE ADOPTED THIS DIRECTIVE:


CHAPTER I


GENERAL PROVISIONS


Article 1


Subject matter


1. This Directive establishes a framework within which
Member States shall take the necessary measures to achieve or
maintain good environmental status in the marine environment
by the year 2020 at the latest.


2. For that purpose, marine strategies shall be developed and
implemented in order to:


(a) protect and preserve the marine environment, prevent its
deterioration or, where practicable, restore marine
ecosystems in areas where they have been adversely affected;


(b) prevent and reduce inputs in the marine environment, with
a view to phasing out pollution as defined in Article 3(8), so
as to ensure that there are no significant impacts on or risks
to marine biodiversity, marine ecosystems, human health or
legitimate uses of the sea.


3. Marine strategies shall apply an ecosystem-based approach
to the management of human activities, ensuring that the
collective pressure of such activities is kept within levels
compatible with the achievement of good environmental
status and that the capacity of marine ecosystems to respond
to human-induced changes is not compromised, while enabling
the sustainable use of marine goods and services by present and
future generations.


4. This Directive shall contribute to coherence between, and
aim to ensure the integration of environmental concerns into,
the different policies, agreements and legislative measures which
have an impact on the marine environment.


Article 2


Scope


1. This Directive shall apply to all marine waters as defined
in Article 3(1), and shall take account of the transboundary
effects on the quality of the marine environment of third
States in the same marine region or subregion.


2. This Directive shall not apply to activities the sole purpose
of which is defence or national security. Member States shall,
however, endeavour to ensure that such activities are conducted
in a manner that is compatible, so far as reasonable and prac-
ticable, with the objectives of this Directive.


Article 3


Definitions


For the purposes of this Directive the following definitions shall
apply:


1. ‘marine waters’ means:


(a) waters, the seabed and subsoil on the seaward side of
the baseline from which the extent of territorial waters
is measured extending to the outmost reach of the area
where a Member State has and/or exercises jurisdic-
tional rights, in accordance with the Unclos, with the
exception of waters adjacent to the countries and terri-
tories mentioned in Annex II to the Treaty and the
French Overseas Departments and Collectivities; and
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(b) coastal waters as defined by Directive 2000/60/EC, their
seabed and their subsoil, in so far as particular aspects
of the environmental status of the marine environment
are not already addressed through that Directive or
other Community legislation;


2. ‘marine region’ means a sea region which is identified
under Article 4. Marine regions and their subregions are
designated for the purpose of facilitating implementation of
this Directive and are determined taking into account
hydrological, oceanographic and biogeographic features;


3. ‘marine strategy’ means the strategy to be developed and
implemented in respect of each marine region or subregion
concerned as laid down in Article 5;


4. ‘environmental status’ means the overall state of the envi-
ronment in marine waters, taking into account the
structure, function and processes of the constituent
marine ecosystems together with natural physiographic,
geographic, biological, geological and climatic factors, as
well as physical, acoustic and chemical conditions,
including those resulting from human activities inside or
outside the area concerned;


5. ‘good environmental status’ means the environmental status
of marine waters where these provide ecologically diverse
and dynamic oceans and seas which are clean, healthy and
productive within their intrinsic conditions, and the use of
the marine environment is at a level that is sustainable,
thus safeguarding the potential for uses and activities by
current and future generations, i.e.:


(a) the structure, functions and processes of the constituent
marine ecosystems, together with the associated physio-
graphic, geographic, geological and climatic factors,
allow those ecosystems to function fully and to
maintain their resilience to human-induced environ-
mental change. Marine species and habitats are
protected, human-induced decline of biodiversity is
prevented and diverse biological components function
in balance;


(b) hydro-morphological, physical and chemical properties
of the ecosystems, including those properties which
result from human activities in the area concerned,
support the ecosystems as described above. Anthro-
pogenic inputs of substances and energy, including
noise, into the marine environment do not cause
pollution effects;


Good environmental status shall be determined at the level
of the marine region or subregion as referred to in
Article 4, on the basis of the qualitative descriptors in
Annex I. Adaptive management on the basis of the
ecosystem approach shall be applied with the aim of
attaining good environmental status;


6. ‘criteria’ means distinctive technical features that are closely
linked to qualitative descriptors;


7. ‘environmental target’ means a qualitative or quantitative
statement on the desired condition of the different
components of, and pressures and impacts on, marine
waters in respect of each marine region or subregion. Envi-
ronmental targets are established in accordance with
Article 10;


8. ‘pollution’ means the direct or indirect introduction into the
marine environment, as a result of human activity, of
substances or energy, including human-induced marine
underwater noise, which results or is likely to result in
deleterious effects such as harm to living resources and
marine ecosystems, including loss of biodiversity, hazards
to human health, the hindering of marine activities,
including fishing, tourism and recreation and other
legitimate uses of the sea, impairment of the quality for
use of sea water and reduction of amenities or, in general,
impairment of the sustainable use of marine goods and
services;


9. ‘regional cooperation’ means cooperation and coordination
of activities between Member States and, whenever possible,
third countries sharing the same marine region or
subregion, for the purpose of developing and implementing
marine strategies;


10. ‘regional sea convention’ means any of the international
conventions or international agreements together with
their governing bodies established for the purpose of
protecting the marine environment of the marine regions
referred to in Article 4, such as the Convention on the
Protection of the Marine Environment of the Baltic Sea,
the Convention for the Protection of the Marine Environ-
ment of the North-east Atlantic and the Convention for the
Marine Environment and the Coastal Region of the Medi-
terranean Sea.


Article 4


Marine regions or subregions


1. Member States shall, when implementing their obligations
under this Directive, take due account of the fact that marine
waters covered by their sovereignty or jurisdiction form an
integral part of the following marine regions:


(a) the Baltic Sea;


(b) the North-east Atlantic Ocean;


(c) the Mediterranean Sea;


(d) the Black Sea.
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2. Member States may, in order to take into account the
specificities of a particular area, implement this Directive by
reference to subdivisions at the appropriate level of the
marine waters referred to in paragraph 1, provided that such
subdivisions are delimited in a manner compatible with the
following marine subregions:


(a) in the North-east Atlantic Ocean:


(i) the Greater North Sea, including the Kattegat, and the
English Channel;


(ii) the Celtic Seas;


(iii) the Bay of Biscay and the Iberian Coast;


(iv) in the Atlantic Ocean, the Macaronesian biogeographic
region, being the waters surrounding the Azores,
Madeira and the Canary Islands;


(b) in the Mediterranean Sea:


(i) the Western Mediterranean Sea;


(ii) the Adriatic Sea;


(iii) the Ionian Sea and the Central Mediterranean Sea;


(iv) the Aegean-Levantine Sea.


Member States shall inform the Commission of any subdivisions
by the date specified in the first subparagraph of Article 26(1)
but may revise these upon completion of the initial assessment
referred in Article 5(2), point (a)(i).


Article 5


Marine strategies


1. Each Member State shall, in respect of each marine region
or subregion concerned, develop a marine strategy for its
marine waters in accordance with the plan of action set out
in points (a) and (b) of paragraph 2.


2. Member States sharing a marine region or subregion shall
cooperate to ensure that, within each marine region or
subregion, the measures required to achieve the objectives of
this Directive, in particular the different elements of the marine
strategies referred to in points (a) and (b), are coherent and
coordinated across the marine region or subregion concerned,
in accordance with the following plan of action for which


Member States concerned endeavour to follow a common
approach:


(a) preparation:


(i) an initial assessment, to be completed by 15 July 2012
of the current environmental status of the waters
concerned and the environmental impact of human
activities thereon, in accordance with Article 8;


(ii) a determination, to be established by 15 July 2012 of
good environmental status for the waters concerned, in
accordance with Article 9(1);


(iii) establishment, by 15 July 2012, of a series of environ-
mental targets and associated indicators, in accordance
with Article 10(1);


(iv) establishment and implementation, by 15 July 2014
except where otherwise specified in the relevant
Community legislation, of a monitoring programme
for ongoing assessment and regular updating of
targets, in accordance with Article 11(1);


(b) programme of measures:


(i) development, by 2015 at the latest, of a programme of
measures designed to achieve or maintain good environ-
mental status, in accordance with Article 13(1), (2)
and (3);


(ii) entry into operation of the programme provided for in
point (i), by 2016 at the latest, in accordance with
Article 13(10).


3. Member States having borders on the same marine region
or subregion covered by this Directive should, where the status
of the sea is so critical as to necessitate urgent action, devise a
plan of action in accordance with paragraph 1 which includes
an earlier entry into operation of programmes of measures as
well as possible stricter protective measures, provided that this
does not prevent good environmental status from being
achieved or maintained in another marine region or
subregion. In these cases:


(a) the Member States concerned shall inform the Commission
of their revised timetable and proceed accordingly;


(b) the Commission shall be invited to consider providing
supportive action to Member States for their enhanced
efforts to improve the marine environment by making the
region in question a pilot project.
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Article 6


Regional cooperation


1. In order to achieve the coordination referred to in
Article 5(2), Member States shall, where practical and appro-
priate, use existing regional institutional cooperation structures,
including those under Regional Sea Conventions, covering that
marine region or subregion.


2. For the purpose of establishing and implementing marine
strategies, Member States shall, within each marine region or
subregion, make every effort, using relevant international
forums, including mechanisms and structures of Regional Sea
Conventions, to coordinate their actions with third countries
having sovereignty or jurisdiction over waters in the same
marine region or subregion.


In that context, Member States shall, as far as possible, build
upon relevant existing programmes and activities developed in
the framework of structures stemming from international
agreements such as Regional Sea Conventions.


Coordination and cooperation shall be extended, where appro-
priate, to all Member States in the catchment area of a marine
region or subregion, including land-locked countries, in order to
allow Member States within that marine region or subregion to
meet their obligations under this Directive, using established
cooperation structures prescribed in this Directive or in
Directive 2000/60/EC.


Article 7


Competent authorities


1. Member States shall, by 15 July 2010, for each marine
region or subregion concerned, designate the authority or auth-
orities competent for the implementation of this Directive with
respect to their marine waters.


By 15 January 2011, Member States shall provide the
Commission with a list of the competent authorities designated,
together with the items of information listed in Annex II.


At the same time, Member States shall send to the Commission
a list of their competent authorities as regards those interna-
tional bodies in which they participate and which are relevant
for the implementation of this Directive.


Member States within the catchment area of each marine region
or subregion shall also designate the authority or authorities
competent for cooperation and coordination as referred to in
Article 6.


2. Member States shall inform the Commission of any
changes to the information provided pursuant to paragraph 1
within six months of such a change coming into effect.


CHAPTER II


MARINE STRATEGIES: PREPARATION


Article 8


Assessment


1. In respect of each marine region or subregion, Member
States shall make an initial assessment of their marine waters,
taking account of existing data where available and comprising
the following:


(a) an analysis of the essential features and characteristics, and
current environmental status of those waters, based on the
indicative lists of elements set out in Table 1 of Annex III,
and covering the physical and chemical features, the habitat
types, the biological features and the hydro-morphology;


(b) an analysis of the predominant pressures and impacts,
including human activity, on the environmental status of
those waters which:


(i) is based on the indicative lists of elements set out in
Table 2 of Annex III, and covers the qualitative and
quantitative mix of the various pressures, as well as
discernible trends;


(ii) covers the main cumulative and synergetic effects; and


(iii) takes account of the relevant assessments which have
been made pursuant to existing Community legislation;


(c) an economic and social analysis of the use of those waters
and of the cost of degradation of the marine environment.


2. The analyses referred to in paragraph 1 shall take into
account elements regarding coastal, transitional and territorial
waters covered by relevant provisions of existing Community
legislation, in particular Directive 2000/60/EC. They shall also
take into account, or use as their basis, other relevant
assessments such as those carried out jointly in the context of
Regional Sea Conventions, so as to produce a comprehensive
assessment of the status of the marine environment.


3. In preparing assessments pursuant to paragraph 1,
Member States shall, by means of the coordination established
pursuant to Articles 5 and 6, make every effort to ensure that:


(a) assessment methodologies are consistent across the marine
region or subregion;
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(b) transboundary impacts and transboundary features are taken
into account.


Article 9


Determination of good environmental status


1. By reference to the initial assessment made pursuant to
Article 8(1), Member States shall, in respect of each marine
region or subregion concerned, determine, for the marine
waters, a set of characteristics for good environmental status,
on the basis of the qualitative descriptors listed in Annex I.


Member States shall take into account the indicative lists of
elements set out in Table 1 of Annex III and, in particular,
physical and chemical features, habitat types, biological
features and hydro-morphology.


Member States shall also take into account the pressures or
impacts of human activities in each marine region or
subregion, having regard to the indicative lists set out in
Table 2 of Annex III.


2. Member States shall notify the Commission of the
assessment made pursuant to Article 8(1) and of the determi-
nation made pursuant to paragraph 1 of this Article within
three months of completion of the latter.


3. Criteria and methodological standards to be used by the
Member States, which are designed to amend non-essential
elements of this Directive by supplementing it, shall be laid
down, on the basis of Annexes I and III, in accordance with
the regulatory procedure with scrutiny referred to in
Article 25(3) by 15 July 2010 in such a way as to ensure
consistency and to allow for comparison between marine
regions or subregions of the extent to which good environmen-
tal status is being achieved. Before proposing such criteria and
standards the Commission shall consult all interested parties,
including Regional Sea Conventions.


Article 10


Establishment of environmental targets


1. On the basis of the initial assessment made pursuant to
Article 8(1), Member States shall, in respect of each marine
region or subregion, establish a comprehensive set of environ-
mental targets and associated indicators for their marine waters
so as to guide progress towards achieving good environmental
status in the marine environment, taking into account the indi-
cative lists of pressures and impacts set out in Table 2 of Annex
III, and of characteristics set out in Annex IV.


When devising those targets and indicators, Member States shall
take into account the continuing application of relevant existing
environmental targets laid down at national, Community or
international level in respect of the same waters, ensuring that
these targets are mutually compatible and that relevant trans-
boundary impacts and transboundary features are also taken
into account, to the extent possible.


2. Member States shall notify the Commission of the envi-
ronmental targets within three months of their establishment.


Article 11


Monitoring programmes


1. On the basis of the initial assessment made pursuant to
Article 8(1), Member States shall establish and implement coor-
dinated monitoring programmes for the ongoing assessment of
the environmental status of their marine waters on the basis of
the indicative lists of elements set out in Annex III and the list
set out in Annex V, and by reference to the environmental
targets established pursuant to Article 10.


Monitoring programmes shall be compatible within marine
regions or subregions and shall build upon, and be compatible
with, relevant provisions for assessment and monitoring laid
down by Community legislation, including the Habitats and
Birds Directives, or under international agreements.


2. Member States sharing a marine region or subregion shall
draw up monitoring programmes in accordance with paragraph
1 and shall, in the interest of coherence and coordination,
endeavour to ensure that:


(a) monitoring methods are consistent across the marine region
or subregion so as to facilitate comparability of monitoring
results;


(b) relevant transboundary impacts and transboundary features
are taken into account.


3. Member States shall notify the Commission of the moni-
toring programmes within three months of their establishment.


4. Specifications and standardised methods for monitoring
and assessment which take into account existing commitments
and ensure comparability between monitoring and assessment
results, and which are designed to amend non-essential elements
of this Directive by supplementing it, shall be adopted in
accordance with the regulatory procedure with scrutiny
referred to in Article 25(3).
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Article 12


Notifications and Commission’s assessment


On the basis of all the notifications made pursuant to Articles
9(2), 10(2) and 11(3) in respect of each marine region or
subregion, the Commission shall assess whether, in the case
of each Member State, the elements notified constitute an
appropriate framework to meet the requirements of this
Directive and may ask the Member State concerned to
provide any additional information that is available and
necessary.


In drawing up those assessments, the Commission shall
consider the coherence of frameworks within the different
marine regions or subregions and across the Community.


Within six months of receiving all those notifications, the
Commission informs Member States concerned whether, in its
opinion, the elements notified are consistent with this Directive
and provides guidance on any modifications it considers
necessary.


CHAPTER III


MARINE STRATEGIES: PROGRAMMES OF MEASURES


Article 13


Programmes of measures


1. Member States shall, in respect of each marine region or
subregion concerned, identify the measures which need to be
taken in order to achieve or maintain good environmental
status, as determined pursuant to Article 9(1), in their marine
waters.


Those measures shall be devised on the basis of the initial
assessment made pursuant to Article 8(1) and by reference to
the environmental targets established pursuant to Article 10(1),
and taking into consideration the types of measures listed in
Annex VI.


2. Member States shall integrate the measures devised
pursuant to paragraph 1 into a programme of measures,
taking into account relevant measures required under
Community legislation, in particular Directive 2000/60/EC,
Council Directive 91/271/EEC of 21 May 1991 concerning
urban waste-water treatment (1) and Directive 2006/7/EC of
the European Parliament and of the Council of 15 February
2006 concerning the management of bathing water quality (2),
as well as forthcoming legislation on environmental quality
standards in the field of water policy, or international
agreements.


3. When drawing up the programme of measures pursuant
to paragraph 2, Member States shall give due consideration to
sustainable development and, in particular, to the social and
economic impacts of the measures envisaged. To assist the
competent authority or authorities referred to in Article 7 to
pursue their objectives in an integrated manner, Member States
may identify or establish administrative frameworks in order to
benefit from such interaction.


Member States shall ensure that measures are cost-effective and
technically feasible, and shall carry out impact assessments,
including cost-benefit analyses, prior to the introduction of
any new measure.


4. Programmes of measures established pursuant to this
Article shall include spatial protection measures, contributing
to coherent and representative networks of marine protected
areas, adequately covering the diversity of the constituent
ecosystems, such as special areas of conservation pursuant to
the Habitats Directive, special protection areas pursuant to the
Birds Directive, and marine protected areas as agreed by the
Community or Member States concerned in the framework of
international or regional agreements to which they are parties.


5. Where Member States consider that the management of a
human activity at Community or international level is likely to
have a significant impact on the marine environment, particu-
larly in the areas addressed in paragraph 4, they shall, indivi-
dually or jointly, address the competent authority or interna-
tional organisation concerned with a view to the consideration
and possible adoption of measures that may be necessary in
order to achieve the objectives of this Directive, so as to enable
the integrity, structure and functioning of ecosystems to be
maintained or, where appropriate, restored.


6. By 2013 at the latest, Member States shall make publicly
available, in respect of each marine region or subregion,
relevant information on the areas referred to in paragraphs 4
and 5.


7. Member States shall indicate in their programmes of
measures how the measures are to be implemented and how
they will contribute to the achievement of the environmental
targets established pursuant to Article 10(1).


8. Member States shall consider the implications of their
programmes of measures on waters beyond their marine
waters in order to minimise the risk of damage to, and if
possible have a positive impact on, those waters.


9. Member States shall notify the Commission and any other
Member State concerned of their programmes of measures,
within three months of their establishment.
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10. Subject to Article 16, Member States shall ensure that
the programmes are made operational within one year of their
establishment.


Article 14


Exceptions


1. A Member State may identify instances within its marine
waters where, for any of the reasons listed under points (a) to
(d), the environmental targets or good environmental status
cannot be achieved in every aspect through measures taken
by that Member State, or, for reasons referred to under point
(e), they cannot be achieved within the time schedule
concerned:


(a) action or inaction for which the Member State concerned is
not responsible;


(b) natural causes;


(c) force majeure;


(d) modifications or alterations to the physical characteristics of
marine waters brought about by actions taken for reasons
of overriding public interest which outweigh the negative
impact on the environment, including any transboundary
impact;


(e) natural conditions which do not allow timely improvement
in the status of the marine waters concerned.


The Member State concerned shall identify such instances
clearly in its programme of measures and shall substantiate its
view to the Commission. In identifying instances a Member
State shall consider the consequences for Member States in
the marine region or subregion concerned.


However, the Member State concerned shall take appropriate
ad-hoc measures aiming to continue pursuing the environmen-
tal targets, to prevent further deterioration in the status of the
marine waters affected for reasons identified under points (b),
(c) or (d) and to mitigate the adverse impact at the level of the
marine region or subregion concerned or in the marine waters
of other Member States.


2. In the situation covered by paragraph 1(d), Member States
shall ensure that the modifications or alterations do not perma-
nently preclude or compromise the achievement of good envi-
ronmental status at the level of the marine region or subregion
concerned or in the marine waters of other Member States.


3. The ad-hoc measures referred to in the third subparagraph
of paragraph 1 shall be integrated as far as practicable into the
programmes of measures.


4. Member States shall develop and implement all the
elements of marine strategies referred to in Article 5(2), but
shall not be required, except in respect of the initial assessment
described in Article 8, to take specific steps where there is no
significant risk to the marine environment, or where the costs
would be disproportionate taking account of the risks to the
marine environment, and provided that there is no further
deterioration.


Where, for either of these reasons, a Member State does not
take any steps, it shall provide the Commission with the
necessary justification to substantiate its decision, while
avoiding that the achievement of good environmental status
be permanently compromised.


Article 15


Recommendations for Community action


1. Where a Member State identifies an issue which has an
impact on the environmental status of its marine waters and
which cannot be tackled by measures adopted at national level,
or which is linked to another Community policy or interna-
tional agreement, it shall inform the Commission accordingly
and provide a justification to substantiate its view.


The Commission shall respond within a period of six months.


2. Where action by Community institutions is needed,
Member States shall make appropriate recommendations to
the Commission and the Council for measures regarding the
issues referred to in paragraph 1. Unless otherwise specified
in relevant Community legislation, the Commission shall
respond to any such recommendation within a period of six
months and, as appropriate, reflect the recommendations when
presenting related proposals to the European Parliament and to
the Council.


Article 16


Notifications and Commission’s assessment


On the basis of the notifications of programmes of measures
made pursuant to Article 13(9), the Commission shall assess
whether, in the case of each Member State, the programmes
notified constitute an appropriate framework to meet the
requirements of this Directive, and may ask the Member State
concerned to provide any additional information that is
available and necessary.


In drawing up those assessments, the Commission shall
consider the coherence of programmes of measures within the
different marine regions or subregions and across the
Community.
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Within six months of receiving all those notifications, the
Commission informs Member States concerned whether, in its
opinion, the programmes of measures notified are consistent
with this Directive and provides guidance on any modifications
it considers necessary.


CHAPTER IV


UPDATING, REPORTS AND PUBLIC INFORMATION


Article 17


Updating


1. Member States shall ensure that, in respect of each marine
region or subregion concerned, marine strategies are kept up to
date.


2. For the purposes of paragraph 1, Member States shall
review, in a coordinated manner as referred to in Article 5,
the following elements of their marine strategies every six
years after their initial establishment:


(a) the initial assessment and the determination of good envi-
ronmental status, as provided for in Articles 8(1) and 9(1)
respectively;


(b) the environmental targets established pursuant to
Article 10(1);


(c) the monitoring programmes established pursuant to
Article 11(1);


(d) the programmes of measures established pursuant to
Article 13(2).


3. Details of any updates made following the reviews
provided for in paragraph 2 shall be sent to the Commission,
to the Regional Sea Conventions and to any other Member
States concerned within three months of their publication in
accordance with Article 19(2).


4. Articles 12 and 16 shall apply mutatis mutandis to this
Article.


Article 18


Interim reports


Member States shall, within three years of the publication of
each programme of measures or update thereof in accordance
with Article 19(2), submit to the Commission a brief interim


report describing progress in the implementation of that
programme.


Article 19


Public consultation and information


1. In accordance with relevant existing Community legis-
lation, Member States shall ensure that all interested parties
are given early and effective opportunities to participate in the
implementation of this Directive, involving, where possible,
existing management bodies or structures, including Regional
Sea Conventions, Scientific Advisory Bodies and Regional
Advisory Councils.


2. Member States shall publish, and make available to the
public for comment, summaries of the following elements of
their marine strategies, or the related updates, as follows:


(a) the initial assessment and the determination of good envi-
ronmental status, as provided for in Articles 8(1) and 9(1)
respectively;


(b) the environmental targets established pursuant to
Article 10(1);


(c) the monitoring programmes established pursuant to
Article 11(1);


(d) the programmes of measures established pursuant to
Article 13(2).


3. With regard to access to environmental information,
Directive 2003/4/EC of the European Parliament and of the
Council of 28 January 2003 on public access to environmental
information (1) shall apply.


In accordance with Directive 2007/2/EC, Member States shall
provide the Commission, for the performance of its tasks in
relation to this Directive, in particular the review of the status of
the marine environment in the Community under
Article 20(3)(b), with access and use rights in respect of data
and information resulting from the initial assessments made
pursuant to Article 8 and from the monitoring programmes
established pursuant to Article 11.


No later than six months after the data and information
resulting from the initial assessment made pursuant to
Article 8 and from the monitoring programmes established
pursuant to Article 11 have become available, such information
and data shall also be made available to the European Environ-
ment Agency, for the performance of its tasks.
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Article 20


Commission reports


1. The Commission shall publish a first evaluation report on
the implementation of this Directive within two years of
receiving all programmes of measures and, in any case, by
2019 at the latest.


The Commission shall publish further reports every six years
thereafter. It shall submit the reports to the European
Parliament and to the Council.


2. By 15 July 2012 at the latest, the Commission shall
publish a report assessing the contribution of this Directive to
the implementation of existing obligations, commitments and
initiatives of the Member States or the Community at
Community or international level in the sphere of environmen-
tal protection in marine waters.


That report shall be submitted to the European Parliament and
to the Council.


3. The reports provided for in paragraph 1 shall include the
following:


(a) a review of progress in the implementation of this Directive;


(b) a review of the status of the marine environment in the
Community, undertaken in coordination with the European
Environment Agency and the relevant regional marine and
fisheries organisations and conventions;


(c) a survey of the marine strategies, together with suggestions
for their improvement;


(d) a summary of the information received from Member States
pursuant to Articles 12 and 16 and of the assessments
made by the Commission, in accordance with Article 16,
in relation to information received from Member States
pursuant to Article 15;


(e) a summary of the response to each of the reports submitted
to the Commission by Member States pursuant to
Article 18;


(f) a summary of the responses to comments made by the
European Parliament and the Council on previous marine
strategies;


(g) a summary of the contribution made by other relevant
Community policies to the attainment of the objectives of
this Directive.


Article 21


Progress report on protected areas


On the basis of the information provided by the Member States
by 2013, the Commission shall report by 2014 on progress in
the establishment of marine protected areas, having regard to
existing obligations under applicable Community law and inter-
national commitments of the Community and the Member
States.


The report shall be submitted to the European Parliament and
to the Council.


Article 22


Community financing


1. Given the priority inherently attached to the establishment
of marine strategies, the implementation of this Directive shall
be supported by existing Community financial instruments in
accordance with applicable rules and conditions.


2. The programmes drawn up by the Member States shall be
co-financed by the EU in accordance with existing financial
instruments.


Article 23


Review of this Directive


The Commission shall review this Directive by 15 July 2023
and shall, where appropriate, propose any necessary
amendments.


CHAPTER V


FINAL PROVISIONS


Article 24


Technical adaptations


1. Annexes III, IV and V may be amended in the light of
scientific and technical progress in accordance with the regu-
latory procedure with scrutiny referred to in Article 25(3),
taking into account the periods for the review and updating
of marine strategies laid down in Article 17(2).


2. In accordance with the regulatory procedure referred to in
Article 25(2):


(a) methodological standards may be adopted for the appli-
cation of Annexes I, III, IV and V;


(b) technical formats may be adopted for the purposes of trans-
mission and processing of data, including statistical and
cartographic data.
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Article 25


Regulatory Committee


1. The Commission shall be assisted by a committee.


2. Where reference is made to this paragraph, Articles 5 and
7 of Decision 1999/468/EC shall apply, having regard to the
provisions of Article 8 thereof.


The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at three months.


3. Where reference is made to this paragraph, Article 5a(1)
to (4) and Article 7 of Decision 1999/468/EC shall apply,
having regard to the provisions of Article 8 thereof.


Article 26


Transposition


1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 15 July 2010 at the latest. They shall forthwith
communicate to the Commission the text of those provisions.


When Member States adopt those measures, they shall contain a
reference to this Directive or shall be accompanied by such a
reference on the occasion of their official publication. The
methods of making such reference shall be laid down by
Member States.


2. Member States shall communicate to the Commission the
texts of the main measures of national law which they adopt in
the field covered by this Directive.


3. Member States without marine waters shall bring into
force only those measures which are necessary to ensure
compliance with requirements under Article 6 and Article 7.


Where such measures are already in force in national legislation,
Member States concerned shall communicate to the
Commission the text of those measures.


Article 27


Entry into force


This Directive shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.


Article 28


Addressees


This Directive is addressed to the Member States.


Done at Strasbourg, 17 June 2008.


For the European Parliament
The President


H.-G. PÖTTERING


For the Council
The President
J. LENARČIČ
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ANNEX I


Qualitative descriptors for determining good environmental status


(referred to in Articles 3(5), 9(1), 9(3) and 24)


(1) Biological diversity is maintained. The quality and occurrence of habitats and the distribution and abundance of
species are in line with prevailing physiographic, geographic and climatic conditions.


(2) Non-indigenous species introduced by human activities are at levels that do not adversely alter the ecosystems.


(3) Populations of all commercially exploited fish and shellfish are within safe biological limits, exhibiting a population
age and size distribution that is indicative of a healthy stock.


(4) All elements of the marine food webs, to the extent that they are known, occur at normal abundance and diversity
and levels capable of ensuring the long-term abundance of the species and the retention of their full reproductive
capacity.


(5) Human-induced eutrophication is minimised, especially adverse effects thereof, such as losses in biodiversity,
ecosystem degradation, harmful algae blooms and oxygen deficiency in bottom waters.


(6) Sea-floor integrity is at a level that ensures that the structure and functions of the ecosystems are safeguarded and
benthic ecosystems, in particular, are not adversely affected.


(7) Permanent alteration of hydrographical conditions does not adversely affect marine ecosystems.


(8) Concentrations of contaminants are at levels not giving rise to pollution effects.


(9) Contaminants in fish and other seafood for human consumption do not exceed levels established by Community
legislation or other relevant standards.


(10) Properties and quantities of marine litter do not cause harm to the coastal and marine environment.


(11) Introduction of energy, including underwater noise, is at levels that do not adversely affect the marine environment.


To determine the characteristics of good environmental status in a marine region or subregion as provided for in
Article 9(1), Member States shall consider each of the qualitative descriptors listed in this Annex in order to identify
those descriptors which are to be used to determine good environmental status for that marine region or subregion.
When a Member State considers that it is not appropriate to use one or more of those descriptors, it shall provide the
Commission with a justification in the framework of the notification made pursuant to Article 9(2).
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ANNEX II


Competent authorities


(referred to in Article 7(1))


(1) Name and address of the competent authority or authorities — the official name and address of the competent
authority or authorities identified.


(2) Legal status of the competent authority or authorities — a brief description of the legal status of the competent
authority, or authorities.


(3) Responsibilities — a brief description of the legal and administrative responsibilities of the competent authority or
authorities, and of its role in relation to the marine waters concerned.


(4) Membership — when the competent authority or authorities acts as a coordinating body for other competent
authorities, a list of these is required together with a summary of the institutional relationships established in
order to ensure coordination.


(5) Regional or subregional coordination — a summary is required of the mechanisms established in order to ensure
coordination between the Member States whose marine waters fall within the same marine region or subregion.
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ANNEX III


Indicative lists of characteristics, pressures and impacts


(referred to in Articles 8(1), 9(1), 9(3), 10(1), 11(1) and 24)


Table 1


Characteristics


Physical and chemical
features


— Topography and bathymetry of the seabed,


— annual and seasonal temperature regime and ice cover, current velocity, upwelling, wave
exposure, mixing characteristics, turbidity, residence time,


— spatial and temporal distribution of salinity,


— spatial and temporal distribution of nutrients (DIN, TN, DIP, TP, TOC) and oxygen,


— pH, pCO2 profiles or equivalent information used to measure marine acidification.


Habitat types — The predominant seabed and water column habitat type(s) with a description of the
characteristic physical and chemical features, such as depth, water temperature regime,
currents and other water movements, salinity, structure and substrata composition of the
seabed,


— identification and mapping of special habitat types, especially those recognised or iden-
tified under Community legislation (the Habitats Directive and the Birds Directive) or
international conventions as being of special scientific or biodiversity interest,


— habitats in areas which by virtue of their characteristics, location or strategic importance
merit a particular reference. This may include areas subject to intense or specific
pressures or areas which merit a specific protection regime.


Biological features — A description of the biological communities associated with the predominant seabed and
water column habitats. This would include information on the phytoplankton and
zooplankton communities, including the species and seasonal and geographical varia-
bility,


— information on angiosperms, macro-algae and invertebrate bottom fauna, including
species composition, biomass and annual/seasonal variability,


— information on the structure of fish populations, including the abundance, distribution
and age/size structure of the populations,


— a description of the population dynamics, natural and actual range and status of species
of marine mammals and reptiles occurring in the marine region or subregion,


— a description of the population dynamics, natural and actual range and status of species
of seabirds occurring in the marine region or subregion,


— a description of the population dynamics, natural and actual range and status of other
species occurring in the marine region or subregion which are the subject of Community
legislation or international agreements,


— an inventory of the temporal occurrence, abundance and spatial distribution of non-
indigenous, exotic species or, where relevant, genetically distinct forms of native species,
which are present in the marine region or subregion.


Other features — A description of the situation with regard to chemicals, including chemicals giving rise to
concern, sediment contamination, hotspots, health issues and contamination of biota
(especially biota meant for human consumption),


— a description of any other features or characteristics typical of or specific to the marine
region or subregion.
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Table 2


Pressures and impacts


Physical loss — Smothering (e.g. by man-made structures, disposal of dredge spoil),


— sealing (e.g. by permanent constructions).


Physical damage — Changes in siltation (e.g. by outfalls, increased run-off, dredging/disposal of dredge spoil),


— abrasion (e.g. impact on the seabed of commercial fishing, boating, anchoring),


— selective extraction (e.g. exploration and exploitation of living and non-living resources
on seabed and subsoil).


Other physical
disturbance


— Underwater noise (e.g. from shipping, underwater acoustic equipment),


— marine litter.


Interference with
hydrological processes


— Significant changes in thermal regime (e.g. by outfalls from power stations),


— significant changes in salinity regime (e.g. by constructions impeding water movements,
water abstraction).


Contamination by
hazardous substances


— Introduction of synthetic compounds (e.g. priority substances under Directive
2000/60/EC which are relevant for the marine environment such as pesticides, anti-
foulants, pharmaceuticals, resulting, for example, from losses from diffuse sources,
pollution by ships, atmospheric deposition and biologically active substances),


— introduction of non-synthetic substances and compounds (e.g. heavy metals, hydro-
carbons, resulting, for example, from pollution by ships and oil, gas and mineral
exploration and exploitation, atmospheric deposition, riverine inputs),


— introduction of radio-nuclides.


Systematic and/or
intentional release of
substances


— Introduction of other substances, whether solid, liquid or gas, in marine waters, resulting
from their systematic and/or intentional release into the marine environment, as
permitted in accordance with other Community legislation and/or international
conventions.


Nutrient and organic
matter enrichment


— Inputs of fertilisers and other nitrogen — and phosphorus-rich substances (e.g. from
point and diffuse sources, including agriculture, aquaculture, atmospheric deposition),


— inputs of organic matter (e.g. sewers, mariculture, riverine inputs).


Biological disturbance — Introduction of microbial pathogens,


— introduction of non-indigenous species and translocations,


— selective extraction of species, including incidental non-target catches (e.g. by commercial
and recreational fishing).
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ANNEX IV


Indicative list of characteristics to be taken into account for setting environmental targets


(referred to in Articles 10(1) and 24)


(1) Adequate coverage of the elements characterising marine waters under the sovereignty or jurisdiction of Member
States within a marine region or subregion.


(2) Need to set (a) targets establishing desired conditions based on the definition of good environmental status;
(b) measurable targets and associated indicators that allow for monitoring and assessment; and (c) operational
targets relating to concrete implementation measures to support their achievement.


(3) Specification of environmental status to be achieved or maintained and formulation of that status in terms of
measurable properties of the elements characterising the marine waters of a Member State within a marine region or
subregion.


(4) Consistency of the set of targets; absence of conflicts between them.


(5) Specification of the resources needed for the achievement of targets.


(6) Formulation of targets, including possible interim targets, with a timescale for their achievement.


(7) Specification of indicators intended to monitor progress and guide management decisions with a view to achieving
targets.


(8) Where appropriate, specification of reference points (target and limit reference points).


(9) Due consideration of social and economic concerns in the setting of targets.


(10) Examination of the set of environmental targets, associated indicators and limit and target reference points
developed in light of the environmental objectives laid down in Article 1, in order to assess whether the
achievement of the targets would lead the marine waters falling under the sovereignty or jurisdiction of Member
States within a marine region to a status matching them.


(11) Compatibility of targets with objectives to which the Community and its Member States have committed themselves
under relevant international and regional agreements, making use of those that are most relevant for the marine
region or subregion concerned with a view to achieving the environmental objectives laid down in Article 1.


(12) When the set of targets and indicators has been assembled, they should be examined together relative to the
environmental objectives laid down in Article 1 to assess whether the achievement of the targets would lead the
marine environment to a status matching them.
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ANNEX V


Monitoring programmes


(referred to in Articles 11(1) and 24)


(1) Need to provide information for an assessment of the environmental status and for an estimate of the distance from,
and progress towards, good environmental status in accordance with Annex III and with the criteria and metho-
dological standards to be defined pursuant to Article 9(3).


(2) Need to ensure the generation of information enabling the identification of suitable indicators for the environmental
targets provided for in Article 10.


(3) Need to ensure the generation of information allowing the assessment of the impact of the measures referred to in
Article 13.


(4) Need to include activities to identify the cause of the change and hence the possible corrective measures that would
need to be taken to restore the good environmental status, when deviations from the desired status range have been
identified.


(5) Need to provide information on chemical contaminants in species for human consumption from commercial fishing
areas.


(6) Need to include activities to confirm that the corrective measures deliver the desired changes and not any unwanted
side effects.


(7) Need to aggregate the information on the basis of marine regions or subregions in accordance with Article 4.


(8) Need to ensure comparability of assessment approaches and methods within and between marine regions and/or
subregions.


(9) Need to develop technical specifications and standardised methods for monitoring at Community level, so as to
allow comparability of information.


(10) Need to ensure, as far as possible, compatibility with existing programmes developed at regional and international
level with a view to fostering consistency between these programmes and avoiding duplication of effort, making use
of those monitoring guidelines that are the most relevant for the marine region or subregion concerned.


(11) Need to include, as part of the initial assessment provided for in Article 8, an assessment of major changes in the
environmental conditions as well as, where necessary, new and emerging issues.


(12) Need to address, as part of the initial assessment provided for in Article 8, the relevant elements listed in Annex III
including their natural variability and to evaluate the trends towards the achievement of the environmental targets
laid down pursuant to Article 10(1), using, as appropriate, the indicators established and their limit or target
reference points.
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ANNEX VI


Programmes of measures


(referred to in Articles 13(1) and 24)


(1) Input controls: management measures that influence the amount of a human activity that is permitted.


(2) Output controls: management measures that influence the degree of perturbation of an ecosystem component that is
permitted.


(3) Spatial and temporal distribution controls: management measures that influence where and when an activity is
allowed to occur.


(4) Management coordination measures: tools to ensure that management is coordinated.


(5) Measures to improve the traceability, where feasible, of marine pollution.


(6) Economic incentives: management measures which make it in the economic interest of those using the marine
ecosystems to act in ways which help to achieve the good environmental status objective.


(7) Mitigation and remediation tools: management tools which guide human activities to restore damaged components of
marine ecosystems.


(8) Communication, stakeholder involvement and raising public awareness.
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AFRICAN CONVENTION ON THE CONSERVATION  
OF NATURE AND NATURAL RESOURCES 


 
 
 
PREAMBLE 
 
 We the Heads of State and Government of Independent African States, 
 
 FULLY CONSCIOUS that soil, water, flora and faunal resources constitute a capital 
of vital importance to mankind; 
 
 CONFIRMING, as we accepted upon declaring our adherence to the Charter of the 
Organization of African Unity, that we know that it is our duty “to harness the natural and 
human resources of our continent for the total advancement of our peoples in spheres of 
human endeavour”; 
 
 FULLY CONSCIOUS of the ever-growing importance of natural resources from an 
economic, nutritional, scientific, educational, cultural and aesthetic point of view; 
 
 CONSCIOUS of the dangers which threaten some of these irreplaceable assets; 
 
 ACCEPTING that the utilization of the natural resources must aim at satisfying the 
needs of man according to the carrying capacity of the environment; 
 
 DESIROUS of undertaking individual and joint action for the conservation, 
utilization and development of these assets by establishing and maintaining their rational 
utilization for the present and future welfare of mankind; 
 
 CONVINCED that one of the most appropriate means of achieving this end is to 
bring into force a convention; 
 
 
 HAVE AGREED AS FOLLOWS: 
 


Article I 
 


 The contracting States hereby establish an AFRICAN CONVENTION ON THE 
CONSERVATION OF NATURE AND NATURAL RESOURCES. 
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Article II 


Fundamental Principle 
 


 The contracting States shall undertake to adopt the measures necessary to ensure 
conservation, utilization and development of soil, water, flora and faunal resources in 
accordance with scientific principles and with due regard to the best interests of the people. 


 
Article III 
Definitions 


 
 For the purposes of the present Convention, the meaning of the following expressions 
shall be as defined below:  
 


(a) “Natural Resources” means renewable resources, that is soil, water, flora and 
fauna; 


 
(b) “Specimen” means an individual example of a species of wild animal or wild 


plant or part of a wild plant; 
 
(c) “Trophy” means any dead animal specimen or part thereof whether included in 


a manufactured or processed object or otherwise dealt with, unless it has lost 
its original identity; also nests, eggs and eggshells; 


 
(d) “Conservation area” means any protected natural resource area, whether it be a 


strict natural reserve, a national park or a special reserve. 
 


(1) “Strict nature reserve” means an area: 
 


(i) under State control and the boundaries of which may not be 
altered nor any portion alienated except by the competent 
legislative authority; 


 
(ii) throughout which any form of hunting or fishing, any 


undertaking connected with forestry, agriculture or mining, any 
grazing, any excavation or prospecting, drilling, leveling of the 
ground or construction, any work tending to alter the 
configuration of the soil or the character of the vegetation, any 
water pollution and, generally, any act likely to harm or disturb 
the fauna of fora, including introduction of zoological or 
botanical species, whether indigenous or imported, wild or 
domesticated, are strictly forbidden; 
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(iii) where it shall be forbidden to reside, enter, traverse or camp, and 


where it shall be forbidden to fly over at low altitude, without a 
special written permit from the competent authority, and in 
which scientific  investigations (including removal of animals 
and plants in order to maintain an ecosystem) may only be 
undertaken by permission of the competent authority. 


 
(2) “national park” means an area: 


 
(i) under State control and the boundaries of which may not be 


altered or any portion alienated except by the competent 
legislative authority; 


 
(ii) exclusively set aside for the propagation, protection, conservation 


and management of vegetation and wild animals as well as for 
the protection of sites, land-spaces or geological formations of 
particular scientific or aesthetic value, for the benefit and 
enjoyment of the  general public; and 


 
(iii) in which the killing, hunting and capture of animals and the 


destruction or collection of plants are prohibited except for 
scientific and management purposes and on the condition that 
such measures are taken under the direction or control of the 
competent authority; 


 
(iv)  covering any aquatic environment to which all of the provisions 


of section (b) (1-3) above are applicable. 
 


The activities prohibited in strict nature reserve under the provisions of section (a) (2) 
of paragraph (4) of this article are equally prohibited in national parks except in so far as 
they are necessary to enable the park authorities to implement the provisions of section (2) of 
this paragraph, by applying, for example, appropriate management practices, and to enable 
the public to visit these parks; however, sport fishing may be practiced with the authorization 
and under the control of the competent authority; 


 
(3) “special reserve” means other protected areas such as: 


 
(i) “game reserve” which shall denote an area 


 
(a) set aside for the conservation, management and 


propagation of wild animal life and the protection and 
management of its habitat; 
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(b) within which the hunting, killing or capture of fauna shall 
be prohibited except by or under the direction or control 
of the reserve authorities; 


 
(c) where settlement and other human activities shall be 


controlled or prohibited. 
 


(ii) “partial reserve” or “sanctuary” which shall denote an area 
 


(a) set aside to protect characteristic wildlife and especially 
bird communities, or to protect particularly threatened 
animal or plant species and especially those listed in the 
Annex to this Convention, together with the biotopes 
essential for their survival; 


 
(b) in which all other interests and activities shall be 


subordinated to this end. 
 


(iii) “soil” “water” or “forest” reserve shall denote areas set aside to 
protect such resources. 


 
Article IV 


Soil 
 


 The contracting States shall take effective measures for conservation and 
improvement of the soil and shall in particular combat erosion and misuse of the soil.  To 
this end: 
 


(a) they shall establish land-use plans based on scientific investigations 
(ecological, pedological, economic, and sociological) and, in particular, 
classification of land-use capability; 


 
(b) they shall, when implementing agricultural practices and agrarian reforms, 


 
(1) improve soil conservation and introduce improved farming methods, 


which ensure long-term productivity of the land; 
 
(2) control erosion caused by various forms of land-use which may lead to 


loss of vegetation cover. 
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Article V 


Water 
 


1. The contracting States shall establish policies for conservation, utilization and 
development of underground and surface water, and shall endeavour to guarantee for 
their populations a sufficient and continuous supply of suitable water, taking 
appropriate measures with due regard to – 


 
(a) the study of water cycles and the investigation of each catchment area; 
 
(b) the co-ordination and planning of water resources development projects; 
 
(c) the administration and control of all water utilization; and 
 
(d) prevention and control of water pollution. 


 
2. Where surface or underground water resources are shared by two or more of the 


contracting States, the latter shall act in consultation, and if the need arises, set up 
inter-State Commissions to study and resolve problems arising from the joint use of 
these resources, and for the joint development and conservation thereof. 


 
Article VI 


Flora 
 


1. The contracting States shall take all necessary measures for the protection of flora and 
to ensure its best utilization and development.  To this end the Contracting States 
shall: 


 
(a) adopt scientifically-based conservation, utilization and management plans of 


forests and rangeland, taking into account the social and economic needs of the 
States concerned, the importance of the vegetation cover for the maintenance 
of the water balance of an area, the productivity of soils and the habitat 
requirements of the fauna; 


 
(b) observe section (a) above by paying particular attention to controlling bush 


fires, forest exploitation, land clearing for cultivation, and over-grazing by 
domestic and wild animals; 


 
(c) set aside areas for forest reserve and carry out afforestation programmes where 


necessary; 
 







CAB/LEG/24.1 
Page 6 


 
(d) limitation of forest grazing to season and intensities that will not prevent forest 


regeneration; and 
 
(e) establish botanical gardens to perpetuate plant species of particular interest. 


 
2. The Contracting States also shall undertake the conservation of plant species or 


communities, which are threatened and/or of special scientific or aesthetic value by 
ensuring that they are included in conservation areas. 


 
Article VII 


Faunal Resources 
 


1. The Contracting States shall ensure conservation, wise use and development of faunal 
resources and their environment, within the framework of land-use planning and of 
economic and social development.  Management shall be carried out in accordance 
with plans based on scientific principles, and to that end the Contracting States shall: 


 
(a) manage wildlife populations inside designated areas according to the 


objectives of such areas and also manage exploitable wildlife populations 
outside such areas for an optimum sustained yield, compatible with and 
complementary to other land uses; and 


 
(b) manage aquatic environments, whether in fresh, brackish or coastal water, with 


a view to minimise deleterious effects of any water and land use practice which 
might adversely affect aquatic habitats. 


 
2. The Contracting States shall adopt adequate legislation on hunting, capture and 


fishing, under which: 
 


(a) the issue of permits is properly regulated; 
 
(b) unauthorized methods are prohibited; 
 
(c) the following methods of hunting, capture and fishing are prohibited: 


 
(1) any method liable to cause a mass destruction of wild animals; 
 
(2) the use of drugs; poisons, poisoned weapons or poisoned baits; 
 
(3) the use of explosives; 
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(4) the following methods of hunting and capture are particularly 


prohibited: 
 


(i) the use of mechanically propelled vehicles; 
 


(ii) the use of fire; 
 


(iii) the use of fire arms capable of firing more than one round at each 
pull of the trigger; 


 
(iv)  hunting or capture at night; 


 
(v)  the use of missiles containing detonators. 


 
(d) the following methods of hunting or capture are as far as possible prohibited: 


 
(1) the use of nets and stockades; 


 
(2) the use of concealed traps, pits, snares, set-gun traps, deadfalls, and 


hunting rom a blind or hide. 
 


(e) with a view to as rational use as possible of game meat the abandonment by 
hunters of carcasses of animals, which represent a food resource, is prohibited. 


 
Capture of animals with the aid of drugs or mechanically-propelled vehicles, or 


hunting or capture by night if carried out by, or under the control of, the competent authority 
shall nevertheless be exempted from the prohibitions under (c) above. 
 


Article VIII 
Protected Species 


 
1. The Contracting States recognize that it is important and urgent to accord a special 


protection to those animal and plant species that are threatened with extinction, or 
which may become so, and to the habitat necessary to their survival.  Where such a 
species is represented only in the territory of one Contracting State, that State has a 
particular responsibility for its protection.  These species which are, or may be listed, 
according to the degree of protection that shall be given to them are placed in Class A 
or B of the Annex to this Convention, and shall be protected by Contracting States as 
follows: 


 
(a) species in Class A shall be totally protected throughout the entire territory of 


the Contracting States; the hunting, killing, capture or collection of specimens 







CAB/LEG/24.1 
Page 8 


 
shall be permitted only on the authorization in each case of the highest 
competent authority and only if required in the national interest or for scientific 
purposes; and 


 
(b) species in Class B shall be totally protected, but may be hunted, killed, 


captured or collected under special authorization granted by the competent 
authority. 


 
2. The competent authority of each Contracting State shall examine the necessity of 


applying the provisions of this article to species not listed in the annex, in order to 
conserve the indigenous flora and fauna of their respective countries.  Such additional 
species shall be placed in Class A or B by the State concerned, according to its 
specific requirements. 


 
Article IX 


Traffic in Specimens and Trophies 
 


1. In the case of animal species to which Article VIII does not apply the Contracting 
States shall: 


 
(a) regulate trade in and transport of specimens and trophies; 
 
(b) control the application of these regulations in such a way as to prevent trade in 


specimens and trophies which have been illegally captured or killed or 
obtained. 


 
2. In the case of plant and animal species to which Article VIII paragraph (1) applies, the 


Contracting States shall: 
 


(a) take all measures similar to those in paragraph (1) 
 
(b) make the export of such specimens and trophies subject to an authorization: 


 
(1) additional to that required for their capture, killing or collecting by 


Article VIII; 
 
(2) which indicates their destination; 
 
(3) which shall not be given unless the specimens or trophies have been 


obtained legally; 
 
(4) which shall be examined prior to exportation; 
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(5) which shall be on a standard form, as may be arranged under Article 


XVI. 
 


(c) make the import and transit of such specimens and trophies subject to the 
presentation of the authorization required under section (b) above, with due 
provision for the confiscation of specimens and trophies exported illegally, 
without prejudice to the application of other penalties. 


 
Article X 


Conservation Areas 
 


1. The Contracting States shall maintain and extend where appropriate, within their 
territory and where applicable in their territorial waters, the Conservation areas 
existing at the time of entry into force of the present convention and, preferably 
within the framework of land use planning programmes, assess the necessity of 
establishing additional conservation areas in order to: 


 
(a) protect those ecosystems which are most representative of and particularly 


those which are in any respect peculiar to their territories; 
 
(b) ensure conservation of all species and more particularly of those listed or may 


be listed in the annex to this convention. 
 


Article XV 
Organization of National Conservation Services 


 
 Each Contracting State shall establish, if it has not already done so, a single agency 
empowered to deal with all matters covered by this Convention, but, where this is not 
possible a co-ordinating machinery shall be established for this purpose. 
 


Article XVI 
Inter-State Co-operation 


 
1. The Contracting States shall co-operate: 
 


(a) whenever such co-operation is necessary to give effect to the provisions of this 
convention, and 


 
(b) whenever any national measure is likely to affect the natural resources of any 


other State. 
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2. The Contracting States shall supply the Organization of African Unity with: 
 


(a) the text of laws, decrees, regulations and instructions in force in their 
territories, which are intended to ensure the implementation of this 
Convention; 


 
(b) reports on the results achieved in applying the provisions of this Convention; 


and 
 
(c) all the information necessary for the complete documentation of matters dealt 


with by this Convention if requested. 
 
3. If so requested by Contracting States, the Organization of African Unity shall 


organize any meeting which may be necessary to dispose of any matters covered by 
this Convention.  Requests for such meetings must be made by at least three of the 
Contracting States and be approved by two thirds of the States which it is proposed 
should participate in such meetings. 


 
4. Any expenditure arising from this Convention, which devolves upon the Organization 


of African Unity shall be included in its regular budget, unless shared by the 
Contracting States or otherwise defrayed. 


 
Article XVII 


Provision for Exceptions 
 


1. The provisions of this Convention shall not affect the responsibilities of Contracting 
States concerning: 


 
(a) the paramount interest of the State; 
 
(b) “force majeure”; 
 
(c) defence of human life. 


 
2. The provisions of this Convention shall not prevent Contracting States: 
 


(a) in time of famine; 
 
(b) for the protection of public health; 
 
(c) in defence of property; 
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to enact measures contrary to the provisions of the Convention, provided their application is 
precisely defined in respect of aim, time and place. 
 


Article XVIII 
Settlement of Disputes 


 
 Any dispute between the Contracting States relating to the interpretation or 
application of this Convention which cannot be settled by negotiation, shall at the request of 
any party be submitted to the Commission of Mediation, Conciliation and Arbitration of the 
Organization of African Unity. 
 


Article XIX 
Signature and Ratification 


 
1. This Convention shall be open for signature immediately after being approved by the 


Assembly of Heads of State and Government of the Organization of African Unity. 
 
2. This Convention shall be ratified by each of the Contracting States.  The instruments 


of ratification shall be deposited with the Administrative Secretary General of the 
Organization of African Unity. 


 
Article XX 


Reservations 
 


1. At the time of signature, ratification or accession, any State may declare its 
acceptance of this Convention in part only, provided that such reservation may not 
apply to the provisions of Articles II – XI. 


 
2. Reservations made in conformity with the preceding paragraph shall be deposited 


together with the instruments of ratification or accession. 
 
3. Any Contracting State which has formulated a reservation in conformity with the 


preceding paragraph may at any time withdraw it by notifying the Administrative 
Secretary General of the Organization of African Unity. 


 
Article XXI 


Entry into force 
 


1. This Convention shall come into force on the thirtieth day following the date of 
deposit of the fourth instrument of ratification or accession with the Administrative 
Secretary General of the Organization of African Unity, who shall inform 
participating States accordingly. 
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2. In the case of a State ratifying or acceding to the Convention after the depositing of 


the fourth instrument of ratification or accession, the Convention shall come into 
force on the thirtieth day after the deposit by such State of its instrument of 
ratification or accession. 


 
3. The London Convention of 1933 or any other Convention on the conservation of flora 


and fauna in their natural state shall cease to have effect in States in which this 
Convention has come into force. 


 
Article XXII 


Accession 
 


1. After the date of approval specified in Article XIX paragraph (1), this Convention 
shall be open to accession by any independent and sovereign African State. 


 
2. The instruments of accession shall be deposited with the Administrative Secretary 


General of the Organization of African Unity. 
 


Article XXIII 
Denunciation 


 
1. Any Contracting State may denounce this Convention by notification in writing 


addressed to the Administrative Secretary General of the Organization of African 
Unity. 


 
2. Such denunciation shall take effect, for such a State, one year after the date of receipt 


of its notification by the Administrative Secretary General of the Organization of 
African Unity. 


 
3. No denunciation shall, however, be made before the expiry of a period of five years 


from the date at which for the State concerned this Convention comes into force. 
 


Article XXIV 
Revision 


 
1. After the expiry of a period of five years from the date of entry into force of this 


Convention, any Contracting State may at any time make a request for the revision of 
part or the whole of this Convention by notification in writing addressed to the 
Administrative Secretary General of the Organization of African Unity. 
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2. In the event of such a request the appropriate organ of the Organization of African 


Unity shall deal with the matter in accordance with the provision of sections 3 and  4 
of Article XVI of this Conve ntion. 


 
3. (i) At the request of one or more Contracting States and notwithstanding the 


provisions of paragraphs (1) and (2) of this Article, the annex to the 
Convention may be revised or added to by the appropriate organ of the 
Organization of African Unity. 


 
(ii) Such revision or addition shall come into force three months after the approval 


by the appropriate organ of the Organization of African Unity. 
 


Article XXV 
Final provisions 


 
 The original of this Convention of which both the English and the French texts are 
authentic, shall be deposited with the Administrative Secretary General of the Organization 
of African Unity. 
 


IN WITNESS WHEREOF, WE, the Heads of State and Government of independent 
African States, assembled at Algiers, Algeria on 15th September 1968 have signed this 
Convention. 
 


1. ALGERIA (Signed) 
2. BOTSWANA (Signed) 
3. BURUNDI (Signed) 
4. CAMEROON (Signed) 
5. CENTRAL AFRICAN REPUBLIC (Signed) 
6. CHAD (Signed) 
7. CONGO (BRAZZAVILLE)  (Signed) 
8. DEMOCRATIC REPUBLIC OF CONGO  (Signed) 
9. DAHOMEY (Signed) 
10. ETHIOPIA (Signed) 
11. GABON (Signed) 
12. GAMBIA (Signed) 
13. GHANA (Signed) 
14. GUINEA (Signed) 
15. IVORY COAST (Signed) 
16. KENYA (Signed) 
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17. LESOTHO (Signed) 
18. LIBERIA (Signed) 
19. LIBYA (Signed) 
20. MADAGASCAR (Signed) 
21. MALAWI (Signed) 
22. MALI (Signed) 
23. MAURITANIA (Signed) 
24. MAURITIUS (Signed) 
25. MOROCCO (Signed) 
26. NIGER (Signed) 
27. NIGERIA (Signed) 
28. RWANDA (Signed) 
29. SENEGAL (Signed) 
30. SIERRA LEONE (Signed) 
31. SOMALIA (Signed) 
32. SUDAN (Signed) 
33. SWAZILAND (Signed) 
34. TOGO (Signed) 
35. TUNISIA (Signed) 
36. UGANDA (Signed) 
37. UNTIED ARAB REPUBLIC (Signed) 
38. UNITED REPUBLIC OF TANZANIA (Signed) 
39. UPPER VOLTA (Signed) 
40. ZAMBIA (Signed) 
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LIST OF PROTECTED SPECIES 


 
  Class A 
 
Mammalia Mammals 
Primates Primates 
Lemuroidae  All Malagasy lemuroids 
Macaca sylvana Barbary ape 
Theropithecus gelada Gelada baboon 
Cercocebus galeritus galeritus Tana River mangabey 
Cercopithecus diana Diana monkey 
Colobus badius kirkii Zanzibar red colobus 
Colobus badius rufomitratus Tana River red colobus 
Colobus badius gordonorum Uhehe red colobus 
Colobus verus Green colobus 
Pan troglodytes Chimpanzee 
Pan paniscus Pygmy chimpanzee 
Gorilla gorilla Gorilla 
Rodentia Rodentia 
Epixerus spp. African palm squirrels 
Carnivora Carnivora 
Canis simensis Simenian jackal 
Osbornictis piscivora Water civet 
Fossa fossa Malagasy civet 
Eupleres spp. Falanouc 
Felis nigripes Black-footed cat 
Felis aurata African golden cat 
Acinonyx jubatus Cheetah 
Pinnipedia Pennipedia 
Monachus monachus Mediterranean monk seal 
Sirenia Sirenia 
Dugong dugon Dugong 
Trichechus senegalensis West African manatee 
Perissodactyla Perissodactyla 
Equus asinus Wild ass 
Equus zebra zebra Cape mountain zebra 
Ceratotherium simum Square-lipped rhinoceros 
Artiodactyla Artiodactyla 
Choeropsis liberiensis Pygmy hippopotamus 
Cervus elaphus barbarus Barbary stag 
Okapia johnstoni Okapi 
Taurotragus derbianus derbianus Western giant eland 
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Cephalophus jentinki Jentink’s duiker 
Hippotragus niger variani Giant sable antelope 
Alcelaphus buselaphus tora Tora Hartebeest 
Alcelaphus buselaphus swaynoi Swayne’s hartebeest 
Nesotragus moschatus moschatus Zanzibar suni 
Dorcatragus megalotis Beira antelope 
Gazella dorcas neglecta Algerian dorcas gazelle 
Gazella dorcas massaesyla Moroccan dorcas gazelle 
Gazella gazella cuvieri Cuvier’s gazelle 
Gazella leptocerus leptocerus Slender-horned gazelle 
Gazella pelzelni Pelseln’s gazelle 
Gazella spekei Speke’s gazelle 
Gazella dama mhorr Mhorr gazelle 
Gazella dama lazonoi Rio de Oro dama gazelle 
Capra walie Walia ibex 
Aves  Birds 
Pelecanidae All pelicans 
    Ciconiidae, Scopidae et Ardeidae All storks, hammerkops, ibises, spoonbills, 


herons, egrets and bitterns 
    Phoenicopteridae All Flamingos 
    Sagittarius serpentarius Secretary bird 
    Aegypius, Gyps, Pseudogyps, Torgos All vultures 
Trigonoceps, Neophron et Necrosyrtes Lammergeyer 
Gypaetus barbatus Crowned hawk-eagle 
Stephanoaetus coronatus Teita falcon 
Falco fasciinucha White-headed guineafowl  
Agelastes meleagrides Congo peacock 
Afropavo congensis All cranes 
Gruidae  All ground bornbills 
Bucorvus spp. White-necked rockfowl  
Picarthartes oreas Grey-necked rockfowl  
Warsanglia johannis 
Reptilia Reptiles 
Cheloniidae, Dermochelyidae All marine turtles 
Testudo gigantea Giant tortoise 
Testudo yniphora Angulated tortoise 
Testudo radiata Testudo radiata 
Macroscinous coctei Cape Verde skink 
Gecko uroplates Leaf-tailed gecko 
Casarea dussumieri Plate Island boa 
Bolioria multicarinata Ronde Island boa 
Acrantophis madagascariensi Acrantophis madagascariensi 
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Acrantophis dumerili Acrantophis dumerili 
Amphibia Amphibians 
Bufo supereiliaris Cameroon toad 
Nectophrynoides occidentalis Viviparous toad 
Pisces  Fishes 
Caecobarbus, Cacomastacembelus Blind fishes 
Eilichtys, Typhleotris     “        “ 
Phreatichthys, Uegitglanis     “        “ 
Plantes Plants 
Welwitschia bainesii Welwitschia 
Encephalartos laurentanus Encephalartos 
Encephalartos septentrionalis Encephalartos 
 
  Class B 
 
Mammalia Mammals 
Insectivora Insectivora 
  All other shrews of the family  
  Potamogalidae 
 
Primates Primates 
Lorisidae All prosimians of the family 
Primates Lorisidae 
 
  All monkeys except common baboons 
 
Pholidota Pholidota 
Manis gigantea Giant pangolin 
Manis temmincki Cape pangolin 
Manis tricuspis Tree pangolin 
Manis longicaudata Long-tailed tree pangol in 
Carnivora Carnivora 
Lutrinae All others of the sub-family Lutrinae 
 
Proteles cristatus Aardwolf 
Hyaena brunnea Brown hyaena 
Hyaena hyaena barbara Barbary hyaena 
Felis caracal Caracal lynx 
Felis serval Serval 
Felis loo Lion 
Pant hera pardus Leopard 
Tenrecidae Madagascar Tenrecs (all species) Fossa 
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Cryptoprocta ferex Foassa 
Galidiinae All Malagasy mongooses of the sub-family 


Galidiinao 
Tubul identata Tubul identata 
Olycteropus afer Aarwark 
Proboscidea Proboscidea 
Loxodonta africana Elephant 
Perissodactyla Perissodactyla 
Equus zebra bartmannae Hartmann’s mountain zebra 
Eqqus burchelli Burchell’s zebra 
Equus grevyi Grevy’s zebra 
Diceros bicornis Black rhinoceros 
Hylochoerus meinertzhageni Artiodactyla 
Hippopotamus amphibius Giant forest hog 
Hyemoschus aquaticus Hippopotamus 
Giraffa camel opardalis Water chevrotain 
Tragelaphus angasi Giraffe 
Tragelaphus buxtoni Nyala 
Tragelaphus spekei Mountain nyala 
Tragelaphus imberbis Situtunga 
Tragelaphus strepsiceros Lesser Kudu 
Taurotragus oryx Greater Kudu 
Taurotragus derbianus Eland 
Boocercus eurycerus Giant eland 
Syncerus caffer Bongo 
Cephalophus adorsi Buffalo 
Cephalophus ogilbyi Zanzibar duiker 
Cephalophus silvicultor Ogilby’s duiker 
Cephalophus spadix Yellow-baked duiker 
Cephalophus zebra Abbott’s duiker 
Kobus ellipsiprymnus Banded duiker 
Kobus defassa Waterbuck 
Kobus leche Defassa waterbuck 
Kobus megaceros Lechwe 
Adenota kob Nile lechwe  
  Kob 
Redunca arundinum Reedbuck 
Redunca fulvorufula Mountain reedbuck 
Redunca equinus Bohor reedbuck 
Hippotragus equinus Roan antelope 
Hippotragus niger Sable antelope 
Oryx gazella Oryx 
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Oryx tao Scimitar-horned oryx 
Adax nasomaculatus Addax 
Damaliscus lunatus Tsessebe (Sassaby) 
Damaliscus korrigum Topi 
Damaliscus dorcas dorcas Bontebok 
Damaliscus dorcas phillipsi Blesbok 
Damaliscus hunteri Hunter’s hartebeest 
Alcelaphus buselaphus Hartebeest 
Alcelaphus lichtensteini Lichtenstein’s hartebeest 
Connochaet es gnou Black wildebeest 
Connochaetes taurinus Wildebeest 
Oreotragus oreotragus Klipspringer 
Ourebia spp. Oribis (All species) 
Neotragus pygmaeus Royal antelope 
Neotragus batesi Dwarf antelope 
Madoqua kirki Damara dikdik 
Aepyceros melampus Impala 
Ammolorcas clarkei Dibatag 
Litodranius walleri Gerenuk 
Gazella dorcas Dorcas gazelle 
Gazella rufifrons Korin gazelle 
Gazella tilonura Houglin’s gazelle 
Gazella dama Dama gazelle 
Gazella scommerringi Doemmering’s gazelle 
Capra ibex nubiana Nubian ibex 
Ammotragus lervia Barbary sheep (Aoudad) 
 
Aves  Birds 
Struthio camelus Ostrich 
Falconiformes et Strigiformes All birds of prey and all owls not in 
Otididae All bustards 
Reptilia Reptiles 
Crocodylia All crocodiles 
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"A COMMON POLICY ON SAFE SEAS" 


EXECUTIVE SUMMARY 


I. The Community is to a large extent dependent on reliable, cost effective and safe 
shipping services. Its maritime transport policy must therefore ensure that such services 
are undertaken at a minimum level of risk for all directly or indirectly concerned and for 
the marine environment. 


ll. This Communication looks at the main factors which continue to determine accidents at 
sea with a view to identifying crucial areas which call for specific urgent measures at the 
international, Community, national, regional or local level, as appropriate. 


The main lines of the proposed action programme for enhancing safety in maritime 
transport have already been included in the Commission's White Paper on "The future 
development of the Common Transport Policy" ·adopted by the Commission on 8 
December 1992. 


The detailed action programme proposed here is fully in accord with the subsidiarity 
principle. It is clear, as is shown by the data and facts in this Communication, that in the 
absence of this programme, adequate common standards will not be developed in full or 
on time, and will not be observed in practice. Moreover, required traffic rules and 
infrastructure will either continue to be lacking in certain areas of the Community or 
have low effectiveness. . 


The different initiatives will be based on the same principle and will therefore respect the 
role of other authorities: international, national, regional and local. 


ill. Calls for intensified and urgent action have come on several occasions from the European 
Parliament, which has complained about a lack of Community initiatives in this field, and 
more recently from the Council. In particular, the extraordinary Council on Environment 
and Transport, at its meeting of 25 January 1993, urged the Community and Member 
States to take a number of steps to improve maritime safety and prevention of pollution 
of the sea. Also the European industries, gathered in the Maritime Forum, have 
recognised the need and have proposed measures to enhance safety. 


All these bodies have invited the Commission to present its Communication without 
delay. The Council in particular indicated its intention to have a preliminary exchange 
of views at its meetings in March 1993 and to have a full debate in June. 
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N. The approach proposed in the present Communication seeks the enhancement of safety 
and prevention of pollution at sea through the elimination of substandard operators, 
vessels and crews from Community waters, irrespective of the flag of the ships. The 
main problem - given the universal regulatory approach in shipping stems from the 
striking variation in the level of safety performance between fleets, including Member 
States' fleets. This is, to a large extent, due to the different levels at which States, 
including Member States, are implementing ·and enforcing the internationally agreed 
standards. Individual action by Member States has not produced adequate results in the 
past and is unlikely to do so in the future. The Community, thanks to its political and 
legislative machinery, is uniquely placed both to ensure that Member States apply 
standards to ships flying their flags in a more uniform and rigorous manner and to 
enforce, with common methods and rigor, respect of the same standards on vessels of 
all flags when operating in EC waters. 


The action programme is based upon a coherent package of measures including: 


i) measures to establish a convergent implementation of existing international rules 
in the Community; 


ii) measures to ensure a tighter and more effective control of ships by the State of 
the ports. They include uniform enforcement by coastal States of the international 
rules to vessels of all flags when they are operating in Community waters; 


iii) measures to promote coherent and harmonised development of navigational aids 
and traffic surveillance infrastructure, bringing maritime safety into the electronic 
age, with specific attention being given to traffic measures in environmentally 
sensitive areas; 


iv) measures to support international organisations enabling them to stengthen their 
primary role in international standard-setting. 


Equally important are measures to improve training and qualification of crew so as to 
address the problem of human error, which remains the main cause of accidents. An 
intensive and re-orientated research programme could also contribute to the overall goal 
of enhancing maritime safety. 


Part I of this Communication demonstrates the necessity and main features of a Common 
Policy on Safe Seas. The action programme in Part n describes those specific measu,res 
required to achieve the above mentioned objectives. A list of the single initiatives is 
given in the Annex 1. 


In conformity with the principle of subsidiarity, all actions proposed will respect the 
criteria recently defined by the Commission, in particular the criteria of necessity and the 
criteria of proportionality. 







PART I 


NECESSITY AND MAIN FEATURES 
OF A COMMON POUCY ON SAFE SEAS 


1. THE IMPORTANCE OF SlllPPING TO THE COMMUNITY 


1. For centuries maritime shipping has been of great economic and political 
importance for Europe. Today this is more true ·than ever. The Community is to a large 
extent dependent on reliable, cost effective and safe shipping services. They carry 90% 
of its total external trade with the rest of the world, whereas within the Community 
maritime transport takes care of 35% of total goods transport between Member States. 


2. In the global approach to the construction of a Community framework for 
sustainable mobility, maritime transport will play a more and more important role. In 
order to permit the internal market to produce the expected effects of economic growth 
and integration and at the same time to contribute to reducing bottle-necks and congestion 
in the land transport system, short sea shipping will have to be further developed. The 
liberalisation of the maritime cabotage is already one important step in this direction. 
Further initiatives will be taken by the Commission. 


3. The development of the Community's economy on the basis of the single market, 
now becoming a reality, will also operate as a stimulus to its external trade which will 
necessarily be ref1ected by an increase in maritime transport and shipping activities. 


4. The maritime transport policy of the European Community must therefore secure 
competitive transport services and ensure that such services take place at a minimal level 
of risk for crews, passengers, cargo and vessels, for the marine environment and coastal 
activities. As far as the latter is concerned, this. policy must also take into account the 
Community's environment policy, in particular as articulated by the 5th Action 
Programme of Policy and Action in relation to the Environment and Sustainable 
Development. 1 


1 COM(92) 23 final. 
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2. TilE NEED FOR ACTION ON SAFETY 


5. As the internal market in transport services is being completed, shipping disasters 
in European waters or involving European vessels, deficiencies and ship detention reports 
by port States and a rise in the number of work-related accidents on board ships show 
that the level of risk in shipping activities is still very high. 


General trend in casualties 


6. The statistics speak for themselves (figures 1, 1 bis and 2). The decade of 1975-
1991 shows a world wide average of total losses of 380 ships per annum (1.6 million 
gross tonnes). Since 1986 the rate has fluctuated at around an average of 230 ships per 
annum (1.1 million gross tonnes), with a peak of 258 total losses and an accompanying 
high level of loss of life ( 1204) in 1991. Figure 1 bis shows the distribution of casualties 
per zone in European waters for the period 1987-1991. 


Figure 1 
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Figure lbis 
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Casualties by type of ship 


7. Analysis of figure 3 below reveals that the highest percentage of total losses 
worldwide involve general cargo (45%), fishing vessels (27%), bulk carriers (over 7%), 
ferries and passengers (6%) and tankers (5%). These figures are made more alarming 
by the fact that 35% of all bulk carriers which .sunk in the last 15 years were lost in the 
last 24 months alone,. and that 74% of all vessels lost in 1991 were more than 15 years 
old (see figure 4). 


Figure 3 
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8. Figures 4 and 5 below concerning the age of ships when lost (4), and specifically 
vanishing bulk carriers (5), suggest a direct correlation between the age of a vessel and a reduced 
level of safety. This would then be a further reason of concern in itself given that the world fleet 
is generally ageing (figure 6), owing to a decline in the rate of investment in new vessels over 
a prolonged period. In 1991 36% of the world fleet was over 20 years old (figure 7). However, 
age itself need not be a major problem if a vessel is built, operated and maintained in accordance 
with international standards. 
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Figure 6 
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9. The low safety record of ageing vessels calls therefore into question the 
performance of the companies operating them, the loading/unloading techniques used and 
the performance of flag States in their task of ensuring compliance of their vessels with 
the international construction, operation and maintenance standards. 


Flag States' performances 


10. The International Maritime Organization (IMO), and in particular the 1-rt' 
Assembly have drawn the attention of the shipping world to the fact that many flag 
States are unable to secure and maintain a proper control of the safety and environment 
protection standards of vessels on their respective registers or operating under their flags, 
thus leading to varying levels of safety performance. This fact has been further confirmed 
by the European Maritime Industries Forum1


• This is striking, given the universal 
regulatory approach largely followed for the adoption of safety rules in the shipping 
sector, which should lead to a similar level of safety performance in all fleets adhering 
to international Conventions. However, statistics support the conclusions . reached by 
IMO. They show a wide variation in the loss ratios of fleets, the worst being 100 times 
the best in fleets of 2 million tonnes or more, (see figures 8 and 9). Such astounding 
variations exist also among the fleets of the Member States where the worst level is 
SO times the best. The charts show also that fleets with the worst losses are almost all 
expanding, one of the reasons being the flagging out. 


Figure 8 


Flaq Scace 


SOU'l'H ltORBA 
CYPRUS 
PANAMA 


PHXL:IPP:INB8 
G:IBULT..U. 


BAHAMAS 
YUGOSLA.V:IA 


MALTA 
BP.A.Z:IL 
TAJ:WAN 


:IHDONBS:IA 
u.s.A. 


S:INGAPOU 
li'O:LAHD 


RCMA.Hl:A. 
UI\SS 


HOP.WAY 
CHI: H.\ 


· WORLD 


JAPAN 
U.lt. 


DBJIKAP.l': 
SAUDI: AAAB:IA 


CAH.\DA 
PP.A.NCB 


GBP.M.\HY 
:I'l'ALY 


L:IBBR:IA 
8WBDBN 


NBTHBRLAHDS 
HONG !tONG 


TUJWn.' 
GIU!IBCB 


SPA:IN 
:IND:IA 


0 


Loss ratio among the larger fleet 
Years 1985 -1989 


O,Z1 
0,18 


0,15 
0,15 


0,1 
0,09 


o?6~8 
o,oz 


0,01 


0,2 


0,5 
0,49 


0,45 
0,39 


0,35 
0,32 


0,4 0,6 0,8 


Percentage (t] 


0,92 


l. 


lc:tncrealled Tonnaqe fZJDecrea11ed Tonnage I 


1 Maritime Industries Forum; F'mal repon to the Commission - October 1992. 


1,14 


l.,2 1,4 







Figure 9 
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11. Remarkable variations within the world fleet and also among the fleets of the Member 
States are further demonstrated by Port State Control statistics on deficiencies and detentions 
according to flag. These statistics show a ratio of deficiencies over inspections of almost 79% 
for the worst flag compared with 12% for the best performing ·flags (figure 10}. EC Member 
States show ratios varying between 52% and 12%. In 1991 at world level a ratio of23 to 1 was 
recorded between the flag with the highest detention over inspection ratio and the lowest. When 
EC Member States only are considered, the ratio is 7 to 1 (figure 11). 
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Main causes of casualties 


12. Most observers of the maritime world agree with the view that existing international 
safety standards are for the most part an adequate framework and therefore the continuing high 
level of risk of casualties in the shipping industry is not primarily determined by the absence of 
adequate international rules, but rather by laxity in their application and enforcement. More 
precisely, two factors intervene to a large extent: first, the unsatisfactory performance of a 
number of shipping operators and the authorities responsible for safety in their flag States and, 
second, human errors (as shown by the statistics reproduced, ·see figures 8 to 12). 


13., ... ~ .. .:V:ari.ations--in~safety".perforinances of flag States .·.result,.from"a..,number of factors. In 
paiticul'af ca5es gaps and weaknesses in the 'international Coilventions,_Codes or Resolutions may 
be a contributory factor. However, of much greater general significance are inadequate 
implementation and insufficient enforcement of the international standards that do exist as well 
as differences in their interpretation. Together these account for the main differences in the safety 
and environmental performance of the world fleets, including the fleets of the EC Member States. 







14. Huinan error whether by crew, pilot or shore is a contributory cause in most 
cases giving rise to claims following an accident and accounts for almost 60% of all 
major claims and for 80% of the incidents according to Protection and Indemnity (P & I) 
statistics (figure 12). It is in part explained by· the dwindling availability of experienced 
seaf.lrers and to an important extent by insufficient safety management structures and 
procedures for on-board and land activities of.several shipping operators. The IMO, at 
its lTI' Assembly in November 1991, called on all members and governmental and 
private organisations concerned to take effective measures to respond adequately to these 
two fundamental problems. 


Figure 12 
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Human Factor 


~ HJ.S ~-\ • ,1 11\l~~r.;~us~ ,p(ac~i~ents _s}loql_d .. nPt, Jtp<w~v.er, b_eJost Jrom,sight.by,Jocusing._ 
only on the above issues. They are in particular' those steinmi.ng from land-based 
operations, such as the indiscriminate use of modem loading techniques on vessels which 
are not built to withstand them, charterers who may exercise pressure on ship 
performance at the cost of safety, and shippers' incorrect declarations as regards the 
goods loaded in containers or in parcels. 
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16. All these variables will continue to determine the accident rates of the future, in 
a manner which cannot be precisely predicted. The Commission believes that what is 
important is that specific problem areas, such as those identified above need to become 
the target of specific, urgent measures if the Community wants to see, in the near future, 
a sharp drop in casualties and pollution by ships followed by a marked trend downwards. 


Public expectations 


17. Thus, public expectations concerning safety and environmental protection are 
rapidly increasing, as are the costs of accidents and subsequent remedial action. The level 
of risk that public opinion will tolerate has declined and the. demand for better protection 
and adequate compensation in the case of loss or damage resulting from accidents is ever 
increasing. 


18. In the last two decades public reaction has been the inspiration behind a number 
of important steps designed to improve the safety of shipping and navigation at sea. That 
public reaction was caused by the loss of hundreds of passengers' lives in a relatively 
small number of marine casualties which received extensive media coverage and by 
significant environmental damage which received similar publicity. The awareness of the 
public to dangers in an area of transport generally perceived as safe and environmentally 
acceptable has been sharply increased by such incidents. 


19. The need for and the urgency of action was also emphasized by all maritime 
operators within the Maritime Industries Forum. Note of this goodwill has been taken 
in the final report which the Forum transmitted to the Commission in October 1992. 


3. THE GLOBAL CHARACTER OF SIUPPING 
! 


20. The worldwide dimension of the interests and activities of the economic operators 
concerned, including shipowner's, charterers, and the fishing industry as well as well as 
those of consumers, whether as passengers, tourists or shippers requires action on the 
widest possible geographical scale. This dimension applies also to maritime safety and 
environmental protection and has led to regulations being primarily promoted and 
adopted at international level, through the International Maritime Organization (IMO). 


21. This global dimension should continue to determine the approach of the 
Community, its Member States and its maritime industries, which inust take the 
initiatives required to ensure that the IMO can continue to realise its worldwide 
objectives as to the levels of standards, their effective implementation and enforcement 
and within timescales which meet the concerns of both flag and coastal States and their 
populations. 
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22. Adherence to this policy is dictated not only by the need for the broadest 
possible application of standards guaranteeing a high level of safety world-wide, but also 
in the interest of reducing considerably the negative effects on the competitiveness of the 
fleets of the Member States which result also from the cost advantages enjoyed by the 
operators of substandard ships and crews. 


23. To a certain extent the above also applies to other international organisations such 
as the International Labour Organisation (ILO) and the International Association of 
Lighthouse Authorities (IALA). 
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4. THE COMMUNITY'S APPROACH 


Introductory Remarks 


24. Actions to promote safety in transport are included in the white paper on a global 
approach on the future development of the common transport policy1 as adopted by the 
Commission on 8 December 1992. This document outlines the general principles and 
the main types of initiatives of a Community programme to enhance the safety at sea and 
to prevent or reduce operational or accidental pollution by ships. As far as quantity of 
oil is concerned, accidental discharge of oil is only the smaller part of the overall 
pollution, even of the overall pollution caused by shipping. However, the impact on the 
environment as well as on certain economic sectors can be dramatic, particularly in the 
local communities where accidents happen. The focus of this communication is the 
safety aspects of relevance for the prevention of such accidents and consequential needs 
to protect marine and coastal environment, while only in broader terms addressing other 
environmental aspects from shipping. 


25. The approach proposed in the present Communication stems from the White 
Paper to tackle the main causes of failures in safety at sea and protection of the marine 
environment from pollution by ships identified above and thereafter to monitor and 
evaluate the success or failure of the measures laid down, and take further appropriate 
measures if necessary. 


26. The European Parliament has always been very sensitive to the public demand 
for greater safety at sea and protection of the sea and has repeatedly called on other 
Community Institutions for effective measures2 and for an increased role of the coastal 
States to further reduce the potential threat shipping activities represent to the maritime 
environment, its natural resources and the industrial and leisure activities which develop 
along the European coastline. 


27. Recentlf the Council has vigorously reacted, recognising the need for intensified 
action at international, Community or national level as appropriate to ensure more 
adequate protection of fish resources and coastal areas of the Community and urging the 
Commission to present this Communication, including an action programme on priority 
measures to enhance maritime safety and pollution prevention. 


1 "The Future Development of !be Common Transport Policy", 8.12.92. 


2 Resolution OJ. N° C 129 (Genoa and Livomo) 
Resolution P.E. 163.454 of 17.12.1992 (La Coruiia) 
Bc.rtcns Report A3.0144/92 of 16.9.1992 
Resolution of 21.1.1993 (Shetland Islands) 


3 Conclusions of !be extraordinary Council on Environment and Transport on Maritime Safety and Pollution Prevention in !be 
Community- 25.1.1993. 
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28. The approach seeks, first, to eliminate substandard vessels from Community 
· Waters and from Member States' fleets by: 


i. the adoption of Community requirements on the convergent implementa
tion by the Member States of existing international rules; mostly IMO, through 
non-ambiguous and mandatory niles enforced by them in their capacity as fla!l 
States; 


ii. ensuring effective enforcement by the Member States in their capacity as 
port and coastal States of the international rules to vessels· of· all flags wheD 
operating in <:;ommunity waters; · 


• I. 


111. promoting a modem, coherent and harmonised development of maritime 
infrastructure including waste management facilities, traffic surveillance and aids 
to navigation, such as the establishment of Vessel Traffic Systems (VTS) and the 


· installation of such systems where necessary in the Community, particularly in 
environmentally sensitive areas and to support real time traffic information or 
regulation measures, using the ·advances in information technology and 
telecommunication in global information management systems .. 


Moreover shore based radiocommunication facilities. to support the "Global 
Maritime Distress and Safety System"(GMDSS) as well as'additional shipbome 
equipment to facilitate control, should be fully implemented, thus 'bringing the 
safety of navigation in Community waters into the electronic age; 


iv. initiating and supporting action within the IMO and other relevant 
organisations to ensure that appropriate international provisions are made within 
reasonable timescales to improve safety perfomiance · and· environmental 
protection, taking into account best available technology. · 


~d. Equally important measures are needed on training to address problems 
asso~.;.~~i.~ 1 with human error. On the basis. of the minimum requirements to be adopted 
.by the Community, appropriate programmes should be put in place to produce the 
necessary improvements ·as rapidly as possible. ·Attention should be given to employment 
of highly qualified and specifically trained seafarers on board vessels and in particular 
those carrying hazardous cargo, the strengthening of vocational training, pilotage and 
communication. Training should use the best available technologies which reflect state 
of the art operational systems in order to ensure a high level of skills amongst crews and 
the optimal use of technologies to monitor and manage shipbome equipment. and related 
land systems. Finally, relevant R&D projects need to be developed with regard. to 
promotion of advanced technological solutions to the problems of maritime safety and 
environment protection. 
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30. The global dimension of shipping. requires that priority be given to action at 
international level. Therefore the Commission considers appropriate for the Community 
to pursue the enhancement of maritime safety and prevention of pollution of the seas in 
the framework of existing international organisations. However, the Commission notes 
the limits of the present international regulatory system due, interalia, to loopholes in the 
relevant Conventions; to the non binding natJ.!re of several international instruments; to 
standards leaving wide discretionary margins.to national administrations, to the different 
levels .of application and enforcement of such standards by the flag and port States, 
including Member States. 


31. Appropriate action at Community level brings an added value which individual, 
national action, and action within the international organisations, have not so far proved 
capable of attaining. Hence the need, recognised by the extraordinary Council of 
Environment and Transport Ministers of25 January 19931


, to set up a Community action 
programme in this context. As to the manner of the Community's intervention in these 
cases, the adoption of binding Community legislation respects the proportionality of that 
legislation, together with the Community's machinery for insuring its proper application, 
that is needed to secure more .uniform implementation and enforcement in practice of 
internationally agreed standards and other rules. Other aspects of the proportionality 
principle related to the type of binding legislation proposed are considered further below. 


32. The development of modem maritime infrastructure where it is needed in 
Community waters is a necessary part of the development of transport networks, 
complemented by the accompanying trans-European telecommunication network, 
contemplated by the Treaty on European Union. This applies both to navigational 
systems and port infrastructure, for example, to deal with waste management. The 
proportionality principle will be respected in relation to the manner of the Community 
intervention by reliance on the flexible network guidelines ~d their accompanying 
measures for which the Union Treaty provides. 


33. Co-ordinated action within relevant international organisations on the setting of 
new standards is needed to ensure that these will meet Community needs while also being 
respected by other maritime nations. Effective action of this kind allows improvements 
in maritime safety to be pursued in a way which takes fully into account the global 
character of the industry. It is also in full conformity with the proportionality principle 
since, , to the extent that the international machinery produces effective results, the 
Community need not itself legislate on the same subject matter. 


1 Conclusions of the extraordinary Council Environmenl and Transport of25.1.1993 on Maritime Safety and Pollution Prevention 
in the Communily. 
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(i) Convergent implementation of international rules 


34. The present international rules laid down mostly in IMO, are subscribed to by 
flag States responsible for 99% of world tonnage vessels. Yet there is a consistent 
pattern of substandard vessels operating under the flags of countries which have ratified 
the international Conventions. This is caused by a variety of factors. 


35. Implementation of the internationally.~agreed standards is not uniform because 
some instruments are not legally binding, like many IMO Resolutions. Others allow for 
derogations which may be of considerable importance. The totality of vessels is not 
covered, for example, passenger ships plying between ports in the same States or vessels 
below Convention size. Some instruments are defined using such general terms-that very 
different interpretations are possible. Thus standards for many basic items are not clearly 
established, as for example in rules on fire prevention, collision, stability, equipment. 
Where an attempt has been made (by IMO) to remedy these deficiencies, very often the 
new specifications are again left to voluntary application. Such voluntary status is also 
enacted for by many IMO Resolutions. 


36. Furthermore it is left to national administrations to define the detailed safety 
rules. In tum they delegate this work to classification societies. Many flag registers and 
classification societies are· ill equipped to carry out the task: they lack adequate training, 
experience and technical knowledge. There is also a lack of criteria in minimum 
standards for the activities of classification societies themselves. For ships in service, 
survey intervals and specifications of conditions under which a partially worn out 
structure or worn machinery may be considered unsafe, are not defined. 


37. The Law of the Sea Convention calls on States to adopt laws and regulations on 
safety and pollution prevention for vessels flying their flag or of their registry. It 
establishes that such laws and regulations shall at least have the same effect as that of 
generally accepted international rules established through the competent -international 
organisations or general diplomatic conference. The IMO has called for a uniform 
application of such rules. 


38. The above 'described divergences not only have an adverse effect on safety, they 
can and do fragment the international market for the maritime supply industry and create 
competitive disadvantages due to technical barriers and different certification processes. 


39. As a first step the Commission proposes action by the Community to ensure 
convergent implementation of IMO standards by Member States. This can be done in a 
number of ways, for example, by ensuring that the Community and/or, as the case may 
be, all Member States adhere to international Conventions, by giving legally binding 
effect to international rules that are not mandatory or by Community directives adopting 
common interpretations of rules that are framed as general principles. Where necessary, 
these could provide for the development of additional European technical standards, for 
example; on marine equipment. These and other techniques should permit present 
divergences in safety levels to be reduced within acceptable limits while leaving both to 
the IMO and to national authorities their own particular roles and responsibilities. 
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40. In addition, the international standards could also be extended, as required, to 
those vessels falling outside the scope of the international Conventions. This would 
ensure that the same safety level will apply throughout the Community. 


41. As regards ratification of Conventions, a priority measure should be the 
ratification by all Member States of the 1992 P1otocols to the 1969 Liability Convention 
and to the 1971 Fund Convention. The extraordinary Council of25.1.93 has recommen
ded the Member States to do so, and has urged the Community and its Member States 
to examine the feasibility of developing a system of penalties and civil liability for 
environmental pollution. This subject will be developed in a Communication on civil 
liability for damage to the environment which the Commission is finalising and which 
is intended to be the subject of extensive consultations across the Community. 


42. Moreover the Commission intends to promote in all relevant international fora 
initiatives aimed at an extension of compensation to cover the costs of conducting, where 
appropriate, an ecological survey. 


43. For hazardous cargoes other than oil the Hazardous and Noxious Substances 
Convention (HNS) seems unlikely to be concluded within a reasonable period of time. 
A partial and interim solution might come from a substantial increase of the amounts 
provided for under the Convention on Limitation of Liability for Maritime Claims, of 
1 September 1976. 


· (ii) Uniform enforcement of international rules 


44. The convergent implementation of international rules alone would, however, be 
insufficient to guarantee an adequate level of safety and environment protection in 
Community waters, given that a large percentage of substandard vessels operate under 
other than Community flags, and given that many flag States are unable to set up and 
maintain proper control of vessels on their registers. 


45. There is therefore an increasing need for measures to be taken by both port and 
coastal States to ensure that international rules are complied with by all vessels under any 
flag. The.call for action by coastal States is stressed by several articles of the Law of 
the Sea Convention (also signed by the Community), for example articles 192, 194, 197, 
211, and 218 to 221, which provide also for control measures by the State of the port. 
These measures are more specifically required under Regulation !.19 of the Convention 
for Safety of Life at Sea (SOLAS). 


46. At present, despite positive results emerging from a ·decade of operation of the 
European Memorandum of Understanding (MOU) on Port State Control, the Community 
is still lacking a fully effective and coherent approach to this form of intervention. There 
is no consistent application of safety rules; no systematic system for inspection or 
detention of ships; no efficient and transparent data exchange mechanism; and no uniform 
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legal basis for the enforcement of agreed rules. This results in many substandard vessels 
escaping the safety net of the rules. The lack of a common, mandatory approach 
frustrates also the efforts of those who try to implement the rules rigorously and enables 
ships, by such methods as selective use of certain ports of destination, to avoid the net 
for their proper control. The rigorous States pay also in loss of trade for their adherence 
to safety and environment protection policies, while their waters continue to be 
threatened by transiting substandard vessels.-


47. This is a situation which should be eradicated. This cannot be achieved 
effectively if action is taken solely at national level, nor by relying exclusively on 
voluntary commitments such as those of the MOU on Port State Control, based on non 
uniform inspection and detention criteria. 


48. Community level action is thus required to provide a sound footing on which all 
the Member States can operate, and depend on their neighbours and partners doing 
likewise. The Community approach should be based upon uniform and binding 
application of common criteria for intensification of controls over certain types of ships 
and . for evaluation of deficiencies and sanctions including detention or possibility to 
refuse access to Community ports to ships found below internationally agreed standards 
and further which refused to be upgraded or repaired as required, and the rapid adoption 
of EDI as a transparent data exchange mechanism. 


49. In addition, Community action within the framework of the MOU on Port State 
Control to which a number of European third countries are parties, including action 
within its Committee, could permit such measures to be given broader European 
application. 


50. Furthermore, port and transit dues which have the effect of penalising modem 
vessels should be revised taking into account IMO Resolution A 722(17) on application 
of tonnage measurement of ballast spaces in Segregated Bcillast Tanks (SBT). 


(iii) . Development of maritime infrastructure 


51. The responses of Member States to their international obligations and calls for 
a high level of safety of navigation and coastal protection against pollution from ships 
vary considerably in Community waters. For e~ample, a better mix of navigational aids 
including VTS and radio positioning, and of waste reception facilities is provided in the 
northern European area. Even when facilities are provided, the lack of harmonised 
procedures, particularly in the ship/shore interaction and in co-ordination across frontiers 
diminishes the effectiveness of the efforts. This is typical of VTS, developed and still 
developing mostly in response to local needs which leads to an incompatible and 
piecemeal coverage of the Community coastal areas, as well as of port reception facilities 
for oil and waste. 
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52. The financial efforts of Member States to provide the necessary infrastructure 
for navigational aids and waste facilities to fulfil the international obligations are 
unbalanced. As regards VTS, for example, some Member States benefit from the large 
coverage of the services provided by others without any fmancial effort on their part. 
Some Member States are unable to provide the expected services due to the very 
extended coastlines. The burden on those wbo have the benefit of navigational aids 
differs from Member State to Member State. Some States apply totally or partially "the 
user pays" principle imposing lighthouse dues or similar taxes to all ships plying to their 
ports, whilst others provide considerable facilities to shipping in their areas without any 
cost recovery from the users. 


53. As for waste and oil reception facilities, their lack in several ports of the 
Community favours both unlawful discharges at sea and deflection of trade towards more 
permissive ports where use of these facilities is not available or not offered. 


54. Individual States' action has failed-to respond both to the need for convergent 
implementation of harmonised procedures for VTS, even when they are developed at 
international level as reference standards by the International Association of Lighthouse 
Authorities (IALA), and to the international commitments for waste reception facilities. 
Furthermore, individual States' actions cannot respond to the need for recovering from 
the users at least the cost of operating and maintaining safety infrastructure. One major 
reason is that for individual States such users are transiting traffic. 


55. Without adequate common action, navigation in several areas of the Community 
will continue to present a higher risk, in terms of safety and pollution, than in other 
better covered areas, while the application of cost recovery principles will remain at best 
partial and unharmonised ·with the effect that some areas will operate at a competitive 
disadvantage. 


56. A coherent body of initiatives at Community ievel to respond to these 
requirements ought to include a Community-wide ship reporting system which may be 
extended to ships in transit; development of a European radionavigation chain as part of 
the projected world-wide system, identification of zones of high ecological interest with 
regard to adopting, when required through IMO, appropriate traffic restrictions, 
including routeing measures and areas to be avoided; appropriate measures on emergency 
services, in particular towing, and co-ordination of the availability of salvage capacities; 
the fostering of harmonised development of VTS networks and the harmonisation of their , 
functions and procedures in the Community. As to waste management, appropriate action 
is required for the creation of reception facilities to implement effectively the MARPOL 
provisions. 


57. The Community measures should also include both the development of a 
commonly agreed mechanism whereby users would contribute to the costs of providing 
the infrastructure required for the safety of navigation and the uniform implementation 
of the international commitment to prevent illegal discharges at sea and into the air. 
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58. The phasing-out of substandard ships raises also the issue of-scrapping facilities. 
Particular attention should therefore be given to ways and means· to promote, at 
worldwide level, the development of technologically advanced and environmentally 
friendly infrastructures for this purpose. 


(iv) International rulemaking 


59. . Slow progress in the international rulemaking process in IMO is primarily due 
to the diverse characteristics, interests and resources of flag States. In some cases, either 
this holds up effective action for so long that it then becomes ineffective, or final 
solutions, while apparently reflecting international consensus, do not bring a satisfactory 
answer to those States who had identified their needs. Decisions on retrofitting of existing 
ships are sometimes to be implemented over such a long period that it is no longer 
credible. These are natural limits to international rulemaking and to the effectiveness of 
the contributions individual Member States can make to such a process. 


60. The Commission believes that, in spite of these drawbacks, safety and pollution 
prevention rules governing maritime activities should continue to be pursued primarily 
through the IMO in order to ensure the widest possible coverage for rules and standards 
applying to a global industry. 


61. However, if the IMO is to remain the body primarily responsible for setting 
standards on maritime safety, it follows that the Community needs to ensure that the 
IMO's work develops in a way which will produce adequate solutions for ships sailing 
in its waters. Action is needed so that co-ordinated positions can be taken favouring the 
adoption of necessary new rules and the modification of old ones. More rigorous, 
uniform application of international rules within the Community must have as its 
corollary action within the IMO with a view to ensuring similar developments elsewhere 
in the world where Community vessels operate in competition with third country vessels. 
Procedures will have to be developed which will allow the Community to act effectively 
~-- ~"tis end while respecting the IMO's methods of working and the technical character 
of rr ... ;.:;: -:f its activity, as well as minimising possible negative reactions to suggestions 
of development of regional voices within the organisation. 


62. In this context, one of the areas on which the Community should concentrate its 
efforts is measures to reduce the risk of human error since this element has been 
recognised as the major cause of maritime accidents. Another area concerns the 
introduction of new technologies for shipborne equipment, in particular that related to 
the automatic transfer of data from ship to shore and vice versa. 


63. The opportunity should also be taken to re-examine the present status of the 
Community in IMO, in the light of the completion of the internal market and the 
development of a global common transport policy taking due account of environmental 
aspects. The purpose of this action is to evaluate the need for change which may call for 
the Community to seek membership of the organisation. 
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64. A more detailed presentation and explanation of all the measures proposed within 
each of the four main areas of activity is contained in the second part of this Communica
tion, the action programme. 


65. The Communication and the action programme provide also the basis for the 
necessary dialogue with all parties concerned, and in particular with the Council, the 
European Parliament, the Economic and Social Committee, the Joint Committee on 
Maritime Transport and the maritime industries. 
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PART II 


THE ACTION PROGRAMME 


INTRODUCTION 


1. In the light of the analyses in Part I, the action programme for the 
implementation of a common maritime safety and pollution prevention policy should 
consist of four main types of initiatives: 


i) Convergent implementation of international rules 
ii) Uniform enforcement of international rules 
iii) Development of maritime infrastructure 
iv) · International rule making. 


The main items for this programme are presented in summary form in annex 1. 


2. The programme claims to be neither exhaustive nor definitive. A number of 
issues which, at this stage, are more in the nature of problems requiring study or analysis 
call for further investigation by the Commission in consultation with government experts, 
industry and users representatives before policy orientations can be suggested. Examples 
·of these important issues are the assessment of scrapping requirements and facilities for 
phased-out ships; the co-ordination of the availability of salvage capacities; risk 
evaluation and prevention; the financial responsibilities of owners of hazardous cargoes 
using substandard ships as well as the responsability of the shipowner for the safety of 
crew and passengers; the examination of the possibility to establish an appropriate 
environmental liability system; analysis of the future requirements in terms of design of 
safe and environmentally-friendly ships that take into account research and development 
cl.IL;;.~dy done namely at European level. Moreover, after a period of time new issues may 
emer& ... r .l~:l priorities might change. 


3. The action programme thus represents those measures which are at present ripe 
for action at Community level. It will need to be up-dated from time to time as 
circumstances may require. 


4. During the implementation of the action programme the Commission will 
promote public awareness and seek the support of the main economic operators and all 
governments as well as of non-government maritime interestS. In particular the 
Commission will interact with existing or foreseeable frameworks, including ·the 
Maritime Industries Forum. 
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CHAPI'ER 1. CONVERGENT IMPLEMENTATION OF INI'ERNATIONAL 
RULES 


5. The first component of the action programme breaks down into five main groups 
of measures: 


i. convergent application of generally defined rules of IMO Conventions; 
ii. harmonisation of safety requirements for shipborne equipment; 
iii. convergent implementation of IMO Resolutions; 
iv. . adoption of common standards for non-Convention vessels. 
v. action concerning the human element. 


6. A summary explanation of the negative effects on safety at sea and on prevention 
of pollution by ships resulting from the lack of uniformity in the level of application by 
flag States of internationally agreed standards is given in Part I(§ 34 to§ 36). The more 
detailed analysis outlined below of the ways the present international regulatory system 
operates helps in forming a wider understanding of the limits of such a system; of the 
reasons why, in the Commission's view, a Community answer rather than single States 
could improve the situation; and what type of answer is proposed. 


i) Convergent application of generally defined rules of IMO Conventions 


7. Neither the SOLAS '74 Convention nor the Load Line Convention identify all 
standards to which all ships must conform at the building stage and during their entire 
life to a degree detailed enough to ensure that they are uniformly implemented in the 
Community in a non-divergent manner. This is particularly true for elements such as the 
hull, machinery, electrical and control installations. These fundamental ship components 
are controlled according· to the rules of classification societies. Therefore most 
administrations decided to delegate to the classification societies the preparation and 
enforcement of safety rules concerning their reliability. The classification societies in 
question traditionally had adequate staff and facilities to develop the rules in question and 
to cover the rei a ted inspections. 


8. However, and this is the root of today's problems in this field, during the past 
two decades the number of classification societies has greatly increased whilst several of 
them do not have the traditional characteristics to justify their being delegated to act on 
behalf of the administrations. For example they have insufficient trained and experienced 
personnel and infrastructure to prepare and to carry out tests and to interpret rules. The 
result of this historical evolution is that today the national authorities are cdnfronted with 
a problem which is threefold: 


a. the SOLAS rules concerning the most important parts of the ship are not 
specified; 


b. this danger is frequently exacerbated by the absence of the expertise and long 
experience of a high quality classification society; 


c. also unspecified are the standards which need to be applied to ensure that the 
ship continues to be safe for the whole of its life. 







25 


9. This has led to a situation where not only rules differ in the Community but also 
the conformity of ships to such rules is determined by bodies of different levels of quality 
and expertise whose decisions on . safety-related issues can hardly disregard other 
considerations such as the need to keep a fleet under their register. 


10. An effective answer to these problef!lS could be the adoption of a Community 
directive establishing measures to be followed by the Member States and national 
organisations concerned with the certification and the related surveillance of compliance 
by ships with the international Conventions on safety and pollution prevention at sea. 


11. The first objective of the directive would be to secure the direct and tighter 
involvement of the national administrations in the ships certification and survey process. 
Where a Member State decides to delegate fully or in part its statutory role on surveys 
and certification of compliance to Conventions such as SOLAS, Load Lines and 
MARPOL, or to rely upon expertise (organisations or qualified surveyors) outside its 
competent administration to carry out inspections and surveys related to those certificates, 
it shall entrust these duties only to organisations which meet an established set of criteria. 
demonstrating their ability and commitment to perform at highly reliable and efficient 
leveL 


12. As an example, the Commission notes that several of the following criteria 
characterise efficient and highly regarded classification societies. They can: 


comply with the criteria specified in EN 45000 and EN 29001 European 
standardisation (CEN); 


demonstrate their ability to carry out all surveys required by the Conventions for 
the issue of certificates ; 


set up and monitor international technical standards, and have sufficient 
experience and skill in performing technical surveys; 


demonstrate their ability to develop and keep updated a full set of own rules and 
regulations on hull, machinery and electrical and control equipment to 
internationally recognised technical standards; 


show world-wide representation and employ a minimum number of qualified 
technical staff; 


demonstrate a minimum size of classified fleet or tonnage; 


Clearlj· these would be among the criteria upon which the Community would base 
recognition of the organisations entrusted with statutory duties. 
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A. working relationship should be established between the competent national 
administrations and the organisations acting on their behalf to ensure quality and 
consistency of rules, surveys and certifications. It should be based upon a formalized 
agreement between the parties setting out the specific duties and functions assumed by 
the organisations. This should include a periodic audit by the administrations of this 
work, as well as the possibility of checking procedures by national administrations 
involving random inspections of ships. 


13. A second objective of such a directive would be to ensure that all "Convention" 
ships entitled to fly the flag of a Member State comply with precisely defined 
requirements designed to achieve equivalent results on safety and reliability of hull, 
machinery, electrical and control installations. 


These requirements should apply both to the certification of new constructions and to 
surveys during the life of the ship. 


a) New construction 


Preparation of sufficiently detailed standards for new constructions would mean 
. pr:actically re-writing the extremely large and complex set of rules and procedures of the 


classification societies on these components and keeping them continuously updated. 


This would be unrealistic and unnecessary since the major classification societies 
m~mbers of the International Association of Classification Societies (lACS) have 
developed, maintained and upgraded in the course of the years all necessary standards 
for these ships' main components. Although they may differ in cases, it is generally 
accepted that th,eir effects on the safety of ships are substantially equivalent. 


Thus, a more pnigmatic and realistic approach would consist in including in such a 
directive provisions to the effect that ships are to be built and maintained in conformity 


. with the requirements for hull, machinery, electrical and control installations of those 
classifi~ation societies which meet the set of common criteria described above. 


·The proposed approach would introduce equivalent safety levels on all main components 
of ships under Member States' flags. Moreover, it would take away from the 


. "approved" . organisations, the. present economic pressure put on them by unsound 
competitors. Such undue influence of the economic activities of classification societies · 
on their statutory work has raised the doubts of many observers of the maritime world 
on the ability of these high level organisations to maintain the required full independence 
of judgement when carrying out" their- statutory- duties .on- behalf· of the · national 
administratiOil$. 
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The adoption and adequate implementation in the Community of such a measure would 
restore in all concerned, including Member States administrations, the full confidence on 
the effectiveness and reliability of the inspections and surveys of these classification 
societies and in their continuous commitment to maintain and update rules on hull, 
machinery, electrical and control installations. 


~ 


A further provision would also be necessary to ensure that these classification societies 
will consult with eacli other periodically with a view to maintaining equivalence of their 
future standards and implementation thereof. 


(b) Surveys during ship's life 


Two aspects need to be considered: 


1. specification of intervals between various types of periodical surveys and scope 
and extent of each survey; 


2. specification of conditions under which a partially worn-out hull structure or 
worn machinery may still be considered safe for the period between two surveys 
and the extent of repairs or substitutions required. · 


The former are dealt with under classification rules and the above approach for new 
construction would apply. The latter are difficult to codify in written standards, each case 
requiring an evaluation on its own merits as well as the knowledge and the experience 
of the surveyor. He may also need detailed information from files giving the history of 
similar ships. The skill of the surveyor and the efficiency of the inspecting organisation 
are therefore key elements. This problem would be solved by delegating the execution 
of these tasks only to organisations meeting the criteria described above. 


Finally complementary action is required to ensure that all flag administrations other than 
Member States administrations, which delegate the testing and certification of ships 
entrust such statutory duties only to highly reliable organisations. 


To this end, a specific measure is required addressing the Member States as States of the 
port, to select for priority inspections those ships whose certificates, including the class 
certificate, have been delivered by an organisation which does not meet the criteria laid 
down for the EC-approved organisations. 


'Moreover,. the'tominunit}r1
;
7and .. ifS 'Member11 States· shoula~ a8'1feccimmended by the 


Council in its conclusions of 25.1.1993, as well as by the-industry in the Maritime 
Industries Forum, act in a co-ordinated manner in IMO to obtain the extension of these 
provisions to the whole shipping world. 
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,Tq.e s~rious gap described above can only be filled by such a directive establishing a 
. c~rnmon framework of quality at Community level to guarantee certain safety 
perfm;mances ~n the_ EC. . It, -respects the proportionality principle by leaving to each 
-Member State the right _to decide the implementation tools that best fits its internal system 
and to the delegated competent organisations the duty and the tasks to lay down, maintain 
and apply the appropriate standards under th~ surveillance of the Member States in co
operation with the Commission. 


ii) Harmonisation of safety requirements for shipborne equipment 


14. For marine equipment a different approach from that put forward for hull, 
machinery, electrical and control installations is proposed. The reason is simple. Rules 
and standards for marine equipment are developed, to a certain extent within the relevant 
Conventions, rather than relying as was explained before, for hull and machinery, upon 
rules laid down by classification societies. The problem is rather that of ensuring that 
the margin of interpretation left to administrations or testing organisations converges as 
far as is reasonable and that they are effectively applied in a consistent manner in all 
Member States. 


15. Following extensive consultation, bo_th with the shipping industry and 
government experts, the Comm,ission has formed the view that the level of performance 
of ship borne equipment required by the SO LAS or MARPOL Conventions suffers from 
problems similar to those identified for the main ship components: different levels of 
national standards implementing the international rules or recommendations concerning 
technical specifications and testing procedures leaving discretionary margins to 
certification bodies, and different levels of qualifications and experience, as well as 
testing methods of such bodies. · 


16. This leads to differing levels of safety, and in turn, despite the existence of 
international standards, to reluctance of Member States· to accept without control 
equipment approved by another Member State; to the creation of technical barriers to 
trade and to unnecessary costs and administrative procedures related to the approval of 
this equipment. Moreover, shipping companies face higher costs in some Member States 
than in others because of different national requirements, and accordingly are at a 
competitive disadvantage to companies in other Member States. Community action for 
harmoni~ation in the Community of international technical requirements and testing of 
ship borne equipment as well as of conformity assessment procedures designed to improve 
safety at sea, safeguard human life and protect the environment seems therefore 
justified. 


17. __ Directives should be adopted addressing in the first place ship borne equipment 
for which SOLAS and MARPOL require the approval by national administrations in 
accordance to standards set out in IMO Conventions or Resolutions. 
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The primary objective of such directives would be to establish the same level of safety 
performance of this equipment throughout the Community. Such directives would make 
use of certain aspects of the Community's "New Approach on Technical specifications, 
Testing and Certification" 1 to technical regulation and standardisation because they would 
provide that all equipment placed on the market for use on board a ship shall comply 
with common technical and testing requirement$. This would be proverr, in line with the 
provisions of the "new approach", by conformity assessment procedures which shall . 
consist of the CE-type examination (module B) and, at the choice of the manufacturer, 
the EC declaration of conformity to type (either module C or D). Complying products 
shall exhibit the CE mark, the CE-type examination certificate and the 'identification 
number of the notified body. This approach would meet the further objective of ensuring 
the. free movement of goods within the Community by establishing that Member States 
shall not prohibit, restrict or impede the placing on the market for putting into use on 
ships, equipment which complies with the requirements of the directives. Provisions 
shall establish that Member States shall recognise equipment exhibiting the above 
identifications .also when granted in another Member State. Finally, procedures for 
recognition of notified bodies competent to carry out the conformity assessment 
procedures are set up. They should limit the EC recognition only to those organisations 
which meet a set of common minimum criteria to be established in the context of these 
directives. 


18. As regards shipborne equipment for which no international provisions exist as 
regards both mandatory carriage and safety standards, the full use of the "new approach 
to standardisation "2 is foreseen. It will focus only on those products for which the survey 
carried out by the services of the Commission has identified the existence of technical 
barriers to trade. 


iii) Convergent implementation of IMO Resolutions 
! 


19. In addition to the international Conventions and Protocols, the IMO Assembly 
adopts Resolutions to upgrade international standards or to complement- those set in the 
Conventions and their Protocols. In most cases, acceptance of these Resolutions does not 
entail an obligation to comply~ A survey carried out by the Commission's services with 
the help of g~vernment experts on a limited number of important safety-related IMO 
Resolutions, has provided evidence of a large variety of approaches in the Member States 
for the application and interpretation of these voluntary stand~ds. 


1 C~neil Resolution of7 May 1985 (OJ. No. C136, 4.6.85). 


2 Council Resolution of7 May 1985 (OJ. No. C136, 4.6.85). 
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20. Examples are found in rules on fire prevention, collision, grounding, stability 
and the minimising of consequences of casualties. To cope with some of these 
imperfections, yet more rules were adopted by the IMO Assembly. Since their 
interpretation or the decision as regards their application were left to the national 
administrations, these safety standards are also not determined or applied unequivocally. 


~ 


21. Further examples of important Resolutions of a non-mandatory nature are found 
among .those dealing with the carriage of dangerous goods, such as the International 
Maritime Dangerous Goods Code (IMDG) and the Code for Construction and Equipment 
of Ships Carrying Dangerous Chemicals in Bulk (BCH). 


22. Also of high relevance in the light of past and recent dramatic events where 
hundreds of human lives are lost at sea, are those IMO Resolutions concerning passenger 
vessels and bulk carriers. Here problems related both to construction and to operational 
issues are underlined and recommendations are made extending from thorough 
investigations of accidents reports, so as to assist in the adoption of appropriate remedial 
measures, to implementation of specific interim measures, addressed also to loading 
terminal operators or crews as appropriate. 


23. The negative impact which the use of different national rules implementing 
international standards has on safety, prevention of pollution, competition, barriers to 
trade and added costs and administrative procedures, has already been developed in 
previous paragraphs and will not be repeated here at great length. However, certain 
issues of high relevance to safety are shortly outlined through three specific examples of 
the type of actions required. 


a) Vanishing bulk carriers 


24. The effect of the rising graph of the vanishing bulk carriers deserves special 
attention. The facts are startling. Since 1975 more than 280 bulk carriers have been .lost, 
30 in the period from January 1990 to September 1991. 


Mariners, shipbuilders, metallurgists, naval architects, classification societies and insurers 
are highly critical of current standards and practices, particularly as regards older vessels 
lifting heavy ores. When searching the causes of losses, it becomes clear that there is no 
single cause: structural failure, stress (including that due to vibrations), the type of steel 
used, corrosion, handling, cargo damage, and working practices have all been put 
forward. Immediate action is a must, and it was strongly urged by IMO' Resolution 
A. 713(17) of6.11.1991 "On the safety of ships carrying solid bulk cargo". 


25. A first answer may come through the measures proposed under section i) 
"Convergent application ofiMO Conventions" which should ensure that ship inspection 
requirements are dictated and enforced by Jaw, i.e. direct Government intervention in the 
issuing of licences and certificates at all levels, or delegation only to highly qualified 
classification societies under strict supervision of the administrations, thus making both 
more accountable and legally liable. 
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26. But this will not suffice. Classification societies recommendations should be 
immediately implemented. For example: side structure to cover miniJilum strength and 
thickness for frames and brackets, detailed design and welding of brackets, with an 
increased weld factor; use of higher tensile steel frames and brackets; new requirements 
for watertight bulk heads. 


. 
A directive setting adequate provisions for the mandatory application of such 
recommendations, as an accompanying measure to that under section i), could bring a 
substantial contribution to the solution of the problems for vessels operating under 
Member States flags. A further measure should be taken at the level of port State control 
to ensure that other flags' vessels do respect these international recommendations. This 
point is further developed in the next chapter. 


b) International Codes and related Resolutions 


27. Along the same line of approach, other problems underlined by IMO resolutions 
could be solved by adopting, as a first step, Community directives giving mandatory 
nature to groups of Resolutions or parts of them for all vessels operating under the flags 
of the Member States. This approach would seem suitable for example to make sure that 
all Member States fully apply and enforce compliance to international codes such as the 
IMDG and the BCH Codes. As for the bulk carriers case, complementary action would 
then be needed at the level of port State control and in full compliance with the "no more 
favourable treatment" principle to encourage non-Community States to apply to vessels 
under their flag, codes and related Resolutions which they have approved within IMO. 


28. As regards the Resolution A.680(17) and its recommendations related to the Safe 
Management Code, the modalities of their effective application in the Community should 
be thoroughly examined. A possible step could be to require any shipping company to 
have a "safety ri:tanager" responsible for all safety-related aspects of the shipping 
activities. This constitutes an integral part of the certification rules in aviation and the 
lack of it is a regrettable gap in the shipping industry. Furthermore, the expediency of 
making relevant provisions of this code mandatory for all operators of passenger ships 
which operate on a regular basis to and from Community ports should be examined. The 
same approach should be considered for other Resolutions concerning operational 
provisions related to these vessels, their crews and passengers, and those related to 
tankers. 


c) Port dues on segregated ballast tanks in oil tankers 


29. Conventional oil tankers must carry part of their water ballast in cargo tanks. 
Modem oil tankers are equipped with segregated ballast tanks, which are completely 
separate from the cargo oil and fuel system, having their own lines and pumps. An SBT 
tanker has a space which, therefore, cannot be used for cargo, and the volume of which 
is 15% - 20% over and above the volume of a conventional tanker with the same 
carrying capacity. SBT oil tankers have been ordered for the benefit of the marine 
environment. 







32 


30. When calculated on ships' volumes, dues and charges are e.g. 15-20% higher 
for these SBT oil tankers than the dues on conventional tankers. The charging of dues 
on the volume of the SBT tanks is an operational disadvantage for those who have taken · 
an important step towards a cleaner environment. 


31. In order to avoid that owners who hav~ ordered SBT tankers pay such additional 
port costs, IMO Resolution A.388 (X) was adopted in 1977. Its wording has later been 
refined, and IMO Resolution A.722 (17), was adopted on 6 November 1991 by IMO's 
General Assembly. In short, this resolution deals with the exemption of the tonnage of 
SBT spaces. At its biennial general meeting in Spain in 1991, the International 
Association of Ports and Harbours (IAPH) passed a Resolution supporting the IMO 
Resolution. 


32. The Commission is aware that in spite of the adoption of these Resolutions, 
State and port authorities in many countries, including some Member States, continue to 
enforce dues and charges· on SBT tankers in a manner which does not comply with such 
recommendations and punishes SBT tanker owners, thus encouraging 9perators not to use 
these more environmentally friendly vessels. 


33. The mandatory application of Resolution A.722(17) in all community ports 
would provide a much needed solution to this problem. 


34. The very large number of the existing-Resolutions and their varied degree of 
precision and details makes it impracticable to develop further in this context the specific 
actions required. This is particularly true for those Resolutions, and they are many, 
where a large discretionary interpretative role is left to the national administrations. The 
Commission intends to address the latter case by bringing to completion as soon as 
possible the exercise already started in the course of 1992 with the support of 
government experts. It consists in the establishment of a list of priority Resolutions, for 
which ad hoc measures shall then be proposed. 


In this Context the Commission underlines the request by the Extraordinary Council on 
Environment and Transport of 25 january 1993 to support the IMO action on the 
reduction of the safety gap between new and existing ships by up-grading and/or phasing
out existing ships, including ferries, built to earlier standards after a reasonable period 
of operation, paying particular attention to oil tankers not meeting the MARPPOL 
standards which entered into force in 1982 . 


35. An indispensable corollary to these actions would be to try and promote in IMO 
the solutions found for the Community to ensure that all vessels under non-EC flags 
would be put on an equal footing and would not constitute· an unacceptable threat to 
safety and to the environment of EC coastal waters. 
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iv) Adoption of common standards for non-Convention vessels 


36. Among the efforts aimed at plugging the gaps in international regulations,· a 
further step is required as regards those vessels which, by virtue of specific exemptions 
in the international Conventions, are not subject to international standards. This is the 
case for passenger vessels and cargo ferries plying between ports in the same Member 
State, cargo ships of less than Convention size and, should the Torremolinos Protocol ·. 
be adopted in its present form, fishing vessels below 45 metres. On the one hand, t4e 
international framework is of fundamental importance to maritime safety given the global 
character of the shipping industry. At the same time, it would appear necessary that also 
those ships operating exclusively in Member States waters, thus Community waters, 
should respect common requirements providing, as general rule, the guarantees of safe 
operation required by the international standards. Furthermore, certification of 
conformity should be done by qualified bodies if a level playing field based on 
convergent standards is to be achieved. This complex issue has been examined by the 
Commission and the Group of Government Experts on Maritime Safety (GGEMS) in its 
lOth meeting held in Brussels on 2 Apri11992. 


37.. As.regards passenger vessels on domestic voyages, the Group expressed itself, · 
in general, in favour of a solution at Community level, based on a Council Directive 
establishing minimum rules for new passenger vessels - despite the complexity of the 
issue - and to extend such rules, as far as possible, also to existing ships. Bea..-ing in . 
mind the economic impact of such measures a phasing-in period is certainly required. 
The main reference framework for such a directive should be the SOLAS Convention, 
with due regard, of course, to the need to single out appropriate derogations for specific 
situations. 


38. The need for such a measure was underlined by several experts not only. on the 
basis of safety aspects, but also in the light of the recent adoption of the EC Regulation 
on liberalisation of cabotage services• which,. opening national trades to ships from other 
Member States, emphasises the importance of ensuring that competition takes place on 
an equal footing. Today this would not be the case. Among the factors leading to an 
unequal footing are the varying safety levels of national rules for the fleets operating only 
on domestic routes. 


39. As regard new cargo vessels below Convention size a large consensus on the 
need for a community measure also formed in the Group of Government experts at its 
lOth session, though some consideration should be given to the degree_ of priority with 
which a Directive should be prepared. In fact, while there seems to be little doubt that 
some of these vessels, particularly the tankers operating feeder services; represent a real 
threat to local environmentally sensitive areas, justification· of this measure is found 


1 Council Regulation (EEC) n° 3517/92 of7.12.1992 "Applying the principle of freedom to provide services to maritime transport 


within Member SLates (Maritime Cabotage)". OJ. L 364, p. 7 of 12.12.1992. 
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particularly in looking ahead. The already large number of these vessels is bound to 
increase greatly if short sea shipping develops as a serious alternative to inland 
transport1


• By focusing on new vessels only, the Community could anticipate a potential 
problem thus avoiding, in the near future, a number of those problems which are at the 
root of this Communication, in particular safety and distortion of competition. The 
Community measure would be based upon theA requirements developed, for such smaller 
vessels, in the Torremolinos Convention and its Protocols as well as on SOLAS rules as 
appropriate. Given the international character of these vessels the Community and its 
Member States should also try, in a second stage, to promote adoption of these rules in 
IMO. 


40. A third area where measures at EC level seem justified is that of the safety of 
fishing vessels bearing in mind the high casualty rate of these vessels. For the period 
1982-1991 not less than 1.580 casualties (world-wide), with 1186 lives lost, were 
reported to Lloyd (these figures relate only to vessels above 100 GT). To remedy the 
situation several Member States, supported by the Commission, tried fruitlessly for a 
long period of time to establish acceptable safety standards through the adoption of an 
international Convention (the "Torremolinos" Convention of 1977). Regrettably, the 
international agreement was never ratified and the present expectations do not go beyond 
the acceptance of a Protocol to the Torremolinos Convention in the spring of 1993 (see 
also par. 144 and 145) The main chapters of this Protocol would apply only to vessels 
above 45 min length. However this Protocol does recognise the need and encourages the 
adoption of regional agreements for vessels below this size. Given that 85% of the 
vessels of the Community fleet of vessels above 100 GT are between 24 and 45 meters, 
the international solution will not provide the required answer for the Community. 


41. The next step is therefore the search for a Community solution to be extended 
as far as possible to other countries of the European region, seeking a high level of 
safety. The Conimission proposals will be based upon the internationally agreed rules 
for vessels above 45 m., adjusted in so far as necessary, tO take into account the. local 
conditions of the areas where the vessels operate. 


42. For vessels below 24 meters, the Commission intends to examine with the 
Member States' experts whether further measures are required to complement those 
already proposed to the Council for the protection of workers on board of fishing 
vessels2• 


1 See also "lbe future development of the Common Transport Policy; a global approach to the construction of a Community 


frameworlc for sustainable mobility". 


2 Proposal for a Council Directive concerning the minimum safety and health requirements for worlc on board fishing vessels 
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v) Action concerning the human element 


43. A further area where much remains to be done concerns the weight of the 
human element in the chain of events leading to an accident. Figure 11 in chapter I has 
shown that human error, either by crew or shore-based personnel, is accounting for 
about 60% of all claims following an acciden~ , and over 80% of the incidents. 


44. . An analysis of major claims carried out by the United Kingdom Protection and 
Indemnity Club has substantiated these figures with factual evidence. In p;rrticular this 
analysis demonstrates that: 


The majority of all personal injuries are caused by human error either on the part 
of the individual performing the task or by the officer in charge failing to give 
clear instructions or to supervise the performance of the task. There is also clear 
evidence to suggest that language difficulties on board ships are a contributing 
factor. 


About 80% of property damage accidents are due to the human factor, in 
particular errors by pilots during berthing operations. There is no doubt that poor 
communication, often aggravated by language difficulties, is a major factor. 


Collision is also an area where most if not all accidents are caused by human 
error. There is a greater likelihood of a collision occurring during the morning 
watch, traditionally kept by the first officer. Statistical evidence developed by 
the UK P&I club {1992 claims report) shows that 32% of the collisions occur 
between 04.00- 08.00 hr, with most occurring around dawn in areas of high 
shipping activity :when the master and a full bridge complement are on the 
bridge. · 


An analysis of cargo and pollution accidents shows that half of these acci$lents 
are due to human error. They mostly consist of mistakes in storage, ignorance 
of carriage requirements of various commodities and bunker-related spills. 


45. These facts and figures provide enough evidence of the high priority that should 
be given to measures aiming at reducing the risk of human error. 


46. The Convention on Standard of Training Certification and Watchkeeping 
{STCW) developed under the auspices of ILO and IMO is the existing instrument for 
an international response to the need for qualified crews and officers. However, the 
above facts and figures show that the STCW Convention and its actual level of 
application need to be largely improved. It is also a fact tha~ international Conventions 
on the issue of competence certificates are not always applied by all Member States and 
that such international acts may be unilaterally denounced. 
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47. Those measures aimed at giving increased effectiveness to the provisions of the 
STCW Convention are outlined in this chapter. Others relate to joint action in IMO, and 
are developed in chapter 4. 


48. The first example of areas requiring action concerns the mutual recognition of 
diplomas. At Community level, the issue of qualification has been dealt in the context 
of two general Directives1 addressing guideliiies to several professions. Although they 
are important to ensure the free movement of seafarers in the Community they are not 
sufficient to guarantee a appropriate minimum level of training for all seafarers sailing 
on vessels flying a flag of a Member State, more so when they are involved in the 
transport of dangerous goods and passengers. 


49. The question of training in the Community could also be improved by providing 
financial support to nautical institutions and schools in Member States as well as to EC 
shipowner's providing on board training for EC seafarers. Existing Community funds 
could be used for this purpose. Special attention in this context should be given to 
specialised courses related to certain types of transport such as transport of dangerous 
goods and passengers. These aspects could be considered in the context of the use of the 
Social Fund. 


50. It would therefore seem expedient to lay down minimum training requirements 
within the Community to ensure that EC seafarers receive an appropriate level of training 
and enjoy freedom of movement within the Community. Such an appropriate level of 
training will contribute to navigational safety and the protection of the marine 
environment. 


51. The Commission therefore proposes as a first step a Council Directive to ensure 
that ratings and lifeboatmen who intend to serve on a ship registered in a Member State 
have accomplished an appropriate training. This proposal will be submitted in the very 
near future. The requirements advocated are based upon those of the STCW Conve~tion 
with the aim of their harmonised implementation. In addition, as recommended by the 
Council, mandatory provisions are included with regard to adequate knowledge of 
language for seafarers in charge of safety duties on board of passenger vessels and for 
ratings serving on liquified gas, oil or chemical tankers and ships carrying hazardous or 
polluting cargo. 


52. As a second step, the Commission intends to examine with interested parties 
similar measures for captains and officers, taking into account the experience to be 
gained from the application at Community level of the Directive on ratings and. 
lifeboatmen. 


1 Council Directive of21.12.1988 (89/48/EEC) OJ. L19, 24.1.1989 and Council Directive of18.6.1992 (92/Sl/EEC) OJ. L209 
24.7.1992. ' 







37 


53. Regarding third countries crews the Community should, in the context of port 
State control take appropriate action as regards ships with crews who do not possess 
adequate professional qualifications as these are required by international Conventions 
in particular the STCW Convention of 1978. 


54. While these measure aim specifically tp on-board personnel the overall concept 
of shipping management has also been identified by the IMO as a problem area requiring 
urgent .and effective resources. IMO Resolution A 680 (17) and its related 
recommendations on the "Safe Management Code" try to provide the sound international 
basis upon which IMO Members should build their national solutions. 


55. In this context the Community and its Member States should thoroughly examine 
the modalities of the most effective application and enforcement in the Community of 
Resolution A680(17) and the Safe Management Code, in parallel to appropriate action 
in IMO to secure its effective application worldwide. 


56. A similar approach should be considered for other Resolutions or Conventions 
concerning operational provisions related to these vessels, to the safety of their crews and 
their working conditions, to passengers, and. those related to tankers. 


For example, as regards. the ll..O Convention 147 of 1976 on minimum standards in 
merchant ships the Commission has prepared requirements for transport workers, and 
their working environment on board transport means1


• 


1 C2S of28.01.1993, p 17. 
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CHAPTER 2. UNIFORM ENFORCEMENT OF INTERNATIONAL RULES 


Analysis of the present situation 


57. While actions proposed under the first component address primarily the roles 
and responsibility of Member States as flag States, the second component focusses on 
their roles as port States. 


58. As shown in Part I, such action is justified in general by the fact that many flag 
States are unable to secure and maintain proper application and control of the safety and 
environment protection standards for ships on their respective registers. In fact, among 
the top priorities stressed by the IMO Secretary General and shared by the 1 Th Assembly 
is the need to secure a more uniform and effective application and enforcement of IMO 
Conventions. This is vital not only to ensure that ships of all flags comply with the 
standards as a condition for operating in Community waters, but also to ensure that ship 
operators who respect the rules are not penalised by unfair competition from substandard 
ships. 


59. This is a task for the port States. European co-ordination of this task is 
currently carried out in the framework of the European Memorandum of Understanding 
on Port State Control (MOU). The MOU was originally concluded at The Hague in 
1978, between the maritime authorities of eight States bordering the North Sea and the 
Channel, in order to enforce international Conventions relating to safety and living 
conditions on board ship. A new MOU, adopted in Paris in January 1982, is relied on 
by all maritime authorities in Community Member States with seaport facilities to control 
ships flying flags other than the national one. The fact that Norway, Sweden, Finland and 
recently Poland have signed the Memorandum shows that the approach also has the 
potential for ens~ing that the whole of Western Europe could, by agreement, apply 
similar regimes tO the control of ships. 


60. Being a full member of the MOU Committee, the Commission has been able 
both to contribute and to closely examine the work and the achievements of the MOU. 
The statistical data on deficiencies and detention resulting from the PSC inspections as 
well as those presented in the first part of this Communication provide the basis for an 
analysis of the present situation. 
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61. Figure 13, for example, shows that every year more deficiencies are found by 
·the PSC authorities. A growing number of deficiencies would naturally be expected due 
to the gradual increase of the activities of inspection authorities. After this initial phase, 
the deterring effect of these inspections should have reached the objective of discouraging 
substandard vessels from returning into Community ports. Hence, after 10 years of 
operation of PSC the deficiencies level should~ be showing a steady decline every year. 
However, this is not so. A possible explanation is that several flag States and operators 
using such flags are not pressed enough by the present inspection mechanisms to remedy 
deficiencies detected and, more generally, they are not encouraged to maintain their ships 
at the required standard, nor are they discouraged from returning with the same 
substandard ships to the countries of the Memorandum. 


Figure 13 
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62. This explanation finds further supporting evidence in the data collected (see 
figure 14) showing the trend in detention ratio for some flag States. Every year the ratio 
of detentions over inspections for vessels with low safety performance record increases 
steadily. It is not yet clear that the deficiencies found in flags with a good maritime 
tradition tend to diminish. This would seem to show that those very ships the MOU had 
set out to eliminate from European waters k~p coming back every year with lesser 
maintenance and worse crews. in spite of the laudable efforts made by the surveyors and 
their administrations. Such ships compete with an unfair advantage with those which have 
made the additional financial efforts to meet the requirements. 


Figure 14 
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63. A further startling information emerges from the inspection statistics: the 
number of detentions made by the national administrations varies greatly among the 
MOU members (see figure 15). The difference in percentage of ships detained as per 
number of inspected ships between the country with the lowest ratio and the country with 
the highest is in the range of 1 to 30. Figures for the other member States are distributed 
between these extremes. 


Figure 15 
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64. These data must be read only for what they say, i.e. that there is a large degree 
of variety in the MOU decision-making process leading to detention of ships. They may 
not be used entirely as an assessment of the overall deterrent effect produced in the 
individual countries by the application of PSC. 


Indeed, to this end, it would seem appropriate to examine also how many ships 
(percentage) have been detained out of all ships calling in the ports of each MOU 
member. This exercise, when carried out for 1991, shows an even larger degree of 
variety in the decision-making process, a detention ratio of seventy (70) between the 
highest and the lowest (see figure 16). It also shows that in two countries only the 
number of ships detained of all ships calling is above the average of the Memorandum 
countries, while in several Member States the number is quite below average. 


Figure 16 
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65. This uneven distribution undermines the objective of the MOU and raises the 
further concern that these differences in sanctioning non-compliance with international 
standards may also have a distorting effect on competition between neighbouring ports. 


66. A further cause for concern arises as regards the present mechanism for data 
collection and exchange on inspections which appears inadequate for the following 
reasons: 


inspecting authorities of a Member State lack essential information on the ships 
entering their ports, even when these have already been inspected. It is not 
known, for example, if the deficiencies recorded have actually been rectified 
before departure. This information would allow a more effective planning of the 
daily inspection programme. Besides, in several instances, deficiencies which 
were recorded as rectified were found still in existence by the PSC authority in 
the next port of call; 


it is not known, in general, how many ships were found -with deficiencies at the 
first inspection, and on how many of such ships the same deficiencies were found 
during the second inspection; 


it is not known if defective ships were actually those found defective the 
previous year; generally it is not known what happened after inspection or 
detention; were deficiencies actually remedied, where and under whose 
supervision? 


the relationship between the age of the vessel and deficiencies found or 
detentions made is· unknown; 


when the ship is allowed to proceed under the provi~o that she will be repaired 
as required, thereafter often nothing more is known. On several occasions the 
ships may simply change names and return later in the year with no improvement 
of her standards. The present system does not provide for systematic inspection 
of a ship entering the waters of the MOU countries for the first time (under that 
name). · 


67. In many Member States the emphasis is still laid only on the number of 
inspections carried out rather than on focussing attention on the quality of their inspection 
efforts, thus failing to act as agreed by the Ministers at the 4th Ministeriiu. Conference 
on Port State ControP. 


1 "Safe operation of ships and pollution prevention• held in Paris on 14.3.1991. 
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68. There is plenty of statistical evidence (figure 3 and 17) showing that certain 
types of ships, for example general cargo ships, bulk carriers over 10 years old, ageing 
oil tankers, are more accident and deficiency prone than others. Furthermore, figures 
8, 9, 10 and 11 show that ships operating under certain flags represent a higher risk to 
safety than other vessels owned or operated under flags whose safety record is well 
below average. Although the PSC system does not prohibit targeting these ships as 
priorities for inspections, no coherent and cOnsistent action has yet been taken in this 
respect. 


Figure 17 
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69. All the above points demonstrate that, after 10 years of voluntary operation of 
the Port State Control under the MOU, and although a degree of progress has certainly 
taken place in the PSC system a high number of substandard ships continue to operate 
in European waters. There is also a striking lack of uniformity in inspection criteria 
including: the different choice of ships to be inspected, different importance and follow
up given to deficiencies found, different decision-making processes leading to different 
levels of inspection and different resources allocated. 


70. This, in turn, frustrates the efforts of those member States and surveyors who 
try to implement the rules rigorously, and enables by such methods a selective use of 
certain ports of destination to slip through the net of proper control. 


This situation should be eradicated. A possible solution would be the adoption of a more 
uniform target-orientated set of measures at Community level, while pursuing the same 
objectives also under the PSC framework, to try and achieve a wider European 
application. Bearing in mind the weaknesses of the system identified above, such actions 
should concentrate on measures to: 


i) establish a common set of criteria for the intensification of inspections of certain 
ships; 


ii) harmonise inspection and detention criteria; 
iii) establish adequate national inspection structures and a training programme for 


inspectors and 
iv) set up an effective mechanism to control and evaluate the 


effectiveness of the PSC measures. 


i) Establishment of a common set of criteria for the intensification of inspection 
of certain ships 


71. The Commission intends to put forward a draft directive setting up a list of 
"cases" which justify, more than others, the intensification of inspections on the grounds 
of their particular threat to safety or the environment. On the basis of the above analysis, 
such a list might include: 


ships flying flags with above average deficiencies, or detentions or casualties 
records, or an appropriate combination to be agreed. To this end, useful 
information may be obtained by correlating data concerning flag States with the 
highest detention ratio (see figure 10) with data on the world average loss ratio. 
(see figure 8); 


passenger vessels, including Ro/Ro vessels operating regularly/exclusively 
between the ports of the MOU members; 


bulk carriers particularly those older than 10 years; 
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tankers nearing the date of phasing out agreed in IMO under MARPOL, Annex 
I, Regulation 13 G, or under the US "Oil Pollution Act of 1990". The latter is 
necessary since such tankers, being unable to operate in USA waters, are bound 
to concentrate in other areas, including those of MOU countries; 


vessels owned or operated by companies which do not comply with the IMO Safe 
Management Code; 


·vessels failing to comply with MARPOL requirements on the use of reception 
facilities in ports when these are available; 


vessels failing to comply with notification or reporting requirements; 


vessels re-entering a port of the Members States under a different name; 


vessels carrying certificates issued by non-EC recognised organisations; 


a system for rapid exchange of information between the responsible authorities 
of the Member States. 


ii) Harmonisation of inspection and detention criteria 


72. The Commission has the intention to propose a draft directive setting guidelines 
for the control of deficiencies and detention. They should take into account the different 
types of vessels, e.g. bulk carriers, oil tankers, passenger vessels. The guidelines should 
provide clear guidance to the inspectors on questions such as: what to inspect, how to 
inspect and how to decide, and strike an acceptable balance between commonly agreed 
objective evidence and the professional judgement of the surveyors, particularly on the 
often complex issue of determining whether to detain the ship until the deficiencies are 
corrected or to allow it to sail under certain conditions. A list of serious deficiencies 
potentially leading to detention should be established leading to a more stringent and 
harmonised application of internationally agreed rights and obligations for the detention 
of vessels in the case of alleged violations or deficiencies. 


73. In this respect it is necessary to improve the means to obtain conclusive evidence 
against alleged offenders, with a view to enable judicial authorities to impose very high 
fines. The provisions could also include the prohibition of further access to the ports 
of the Community for such ships should they refuse to comply. A tentative list to provide 
practical examples of deficiencies leading to detentions; with a particular emphasis on oil 
tankers, is given below: 


absence of valid certificates of safety (SOLAS) or of the International Load Lines 
Certificate; 


serious absence of compliance with the conditions fixing the load lines; 


serious deficiencies of the hull or of the ship structure; 
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serious deficiencies of the machinery, the electrical installations, the main or 
auxiliary steering gear; 


serious deficiencies of the equipment needed for the operation of the ship, the 
manoeuvring, the communications, the navigation or the collision prevention; 


serious deficiencies in the field of fire safety; 


· deficiency of the inert gas device; 


absence of a valid International Oil Pollution Prevention (I.O.P.P.) certificate or 
similar document; 


absence of the Oil Record Book or submittance of an incomplete or fake register; 


absence or serious lack of the operational handbooks with which the oil tankers 
must be provided; 


non compliance with paragraph 3 of the new Regulation 13 G of MARPOL 
73178; 


deficiency of the equipment concerning pollution prevention, including the 
· hydrocarbons detectors; 


deficiency of the crude oil washing system; 


bad repair or maintenance such as to jeopardize the safety of the ship or pollution 
prevention; 


unjustified failure to comply with notification or reporting requirements such as 
those established under the Council Directive concerning minimum requirements 
for vessels bound for or leaving Community ports and carrying dangerous or 
polluting goods. 


no compliance with the operation standards or the on-board procedures which 
are required by the relevant instruments related to the maritime safety or 
pollution prevention; in this respect insufficient professional qualification of the . 
crew and non respect of those provisions of the ILO Convention 1471 laid down 


.1,1Qder,p_ar. 4.J. pf Chapte_r Lof.the MOU .. on P.ort State Control may.,also be 
·considered as a serious deficiency. · 


1 Merchant Shipping Convention (No 147) of 1976 concerning minimum standards in merchant ships. 
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iii) Establishment of adequate national inspection structures and a training 
programme for inspectors 


74. Action here could be developed in stages: 


evaluation at Community level of the results of the investigation by the MOU of 
the actual situation in each MOU member state as regards the number of 
surveyors available, and the professional knowledge and experience required to 


· perform the various tasks; 


development, if necessary, of guidelines guaranteeing at national level an 
appropriate inspection structure able to fulfil the PSC commitments, 


establishment of training programmes (objectives, syllabus, methodology) on the 
basis of needs identified under the first stage; cOmplement identified gaps with 
a common team of experienced surveyors and with the technical backing of 
qualified classification societies; interexchange of national PSC 
inspectors/surveyors. 


implementation of the training programme. 


iv) Monitoring and evaluation of the effectiveness of the PSC measures 


75. The efforts deployed by the national administrations over the coming years must 
be controlled and monitored in order to provide the Commission and the Member States 
with full transparency on the effectiveness of these port State control measures. An 
effective mechanism controlling the appropriate application of these measures should be 
established by the. Community. This could be further expanded through the port State 
control mechanism of the Memorandum of Understanding of Paris adequately 
strengthened and duly supported by the development of an on-line information system, 
if possible on an international basis, and accompanied by regular publication of 
information on substandard ships. 
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CHAPI'ER 3. DEVELOPMENT OF MARITIME INFRASTRUCTURE 


76. In the previous chapters the role of flag and port States have been examined. 
The third component of the action programme focuses on the rights and duties of coastal 
States as regards the infrastructure and systems that ensure safety of navigation and the 
protection of the coastal resources from accidental and operational pollution. 


The legal international framework 


77. The role of States and their right of intervention in waters, under their 
juridistiction, and on high seas is the subject of international and regional conventions. 
The language of these instruments is subject to different and, in some cases, conflicting 
interpretations. However, they provide reference and guidance in the planning of 
national and Community measures addressed to maritime traffic and aimed at increasing 
the safety of navigation and the protection of Community waters. Thus they are certainly 
relevant to some of the measures outlined in this third component of the action 
programme. Particularly relevant to this chapter is the question of the extent to which 
States are free, in view of the freedom of navigation granted under international law, to 
legislate on or intervene in navigation in their territorial sea and in their exclusive 
economic zone. 


78. The relevant Articles of the 1982 United Nations Convention on the Law of the 
Sea (UNCLOS), and more precisely articles 21(1), 21(1)(f), 22, 24, 56, 192, 211(2) and 
211(3), allow that rules on ship reporting and notification may be established by States 
and applied to 


i. ships flying their flags, 
ii. ships destined for one of their ports, wherever those ships might be, 
iii. ships navigating in a part of their territorial seas that is not a strait used for 


international navigation. 


These rules may cover the provision of information such as identity, position, cargo and 
destination of ships. · 


79. As regards the remaining scenarios, in particular transiting ships, that is, ships 
not bound for a port in the State concerned in the exclusive zone and in straits used for 
international navigation, the Commission is aware of the present ambiguity of the 
international customary law leading to opposing interpretations. Therefore, it proposes, 
in conformity with articles 39(2)b) and 56 of UNCLOS, a pragmatic approach with the 
aim of obtaining international acceptance: the Member States. of the IMO should agree 
on the adoption, possibly by amending the SOLAS Convention, of a clear provision, 
establishing beyond doubt the right of coastal States to apply mandatory reporting 
obligations to ships in transit in the exclusive economic zones and in straits used for 
international passage. 
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80. No international decision is required for the other situations described in 
paragraph 78, except information to the IMO and to the shipping world of the measures 
taken by the coastal States or regional governmental organisation or institutions such as 
the European Community. 


81. This interpretation of the existing international law in respect to ship reporting 
systems provides the legal framework fot some of the actions and measures the 
Commission intends to propose as part of the third component of the action programme. 


82. This third component, the harmonisation and development of infrastructure, may 
be broken down into four sub-components: 


i. traffic restrictions in environmentally sensitive areas 


ii. reporting systems 


iii. aids to navigation, including 
a. harmonisation measures for VTS 
b. aids to navigation infrastructure and recovery of its 


costs 


iv. pollution prevention facilities and monitoring of compliance. 


i) Traffic restrictions in environmentally sensitive areas 


83. The 16000 km of European coastline constitute a unique source of revenue and 
well-being to the European citizens and are a natural ecological environment to be 
safeguarded. 


Parts of these coastlines and islands are of exceptional beauty and the natural habitat of 
rare flora and fauna, the privileged source of fisheries and aquaculture activities, or the 
site of historic relics. They may be also located on the most expedient route of dense 
shipping activities or on the most direct course for a ship on her way to a neighbouring 
port. 


84. The recent events at the end of 1992 and beginning of 1993, a.J.l involving oil 
tankers, have drawn once more the world's attention to the high risks to which these 
sources of life and well-being are exposed by necessary trade activities. These events 
are not the result of an unfortunate and unlikely combination of unlucky circumstances. 
They are the result, as we have seen throughout this document, of a number of factors 
which can only lead to further and possibly even more catastrophic consequences. 
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85. If one focusses, for sake of exemplification, on the case of oil tankers, statistics 
will readily show that, while oil tankers accidents sharply decreased during the eighties 
they have started to rise again with worrying progression since 1989 (Exxon Valdez year 
in Alaska). This fact coincides with the ageing of the oil tanker fleet and the 
prolification of poorly trained crews often from developing countries but used more and 
more on European-owned vessels. This is .also to a large extent associated with a 
continuous reduction of freight rates. 


86. The results are of high concern, since recent estimates show that more than 50% 
of these ships are older than 15 years and 50% of tankers show deficiencies which 
reduce their operational safety while, overall, more than 65% of accidents relate to ships 
older than 16 years. The average age of the world fleet has increased by 5 112 months 
per annum since 1980 as construction orders in the shipyards have continued to go down. 
Today shipyard orders equal 38 millions tons over a total fleet in operation of 
245 million tons. 


87. In the light of the above, and.as a complementary measure to those discussed 
in the previous chapters, coastal States threatened by such high risk activities are forced 
to examine further action. 


88. The Law of the Sea provides ample guidance on the choice of actions and the 
methods to implement them. In a number of cases, traffic restrictions and monitoring 
such as prohibition of passage, deep water routes, traffic separation schemes have 
provided satisfactory solutions. IMO has already adopted over 150 such zones and traffic 
separation schemes. They provide both evidence to the international acceptance of such 
solutions as well as experience to be used when planning further action along these lines. 


89. The Council1 has in fact called for these types of measures through co-ordinated 
and firm action in IMO of the Community and its Member States. The European 
Parliamenf has urged the Community to take similar initiatives. 


90. The Commission intends to respond rapidly and effectively to such urgent calls. 
As announced in the Council of Environment and Transport Ministers of 25 January 
1993, the Commission intends to set up very soon a group of Government Experts 
composed of all administrations concerned to identify together, on the basis of objective 
criteria, those areas which are of the highest ecological importance and which are most 
exposed to the traffic of ships carrying hazardous cargoes. 


1 Council Conclusions of25.1.1993 


2 Resolution of the European Parliament of2l.l.1992. 
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91. Each case should then be examined on its own merits to devise the most 
appropriate solution, bearing in mind the need to avoid hasty deci~ions introducing 
unnecessary new hazards, for example bottlenecks with increased risks of collisions, or 
diverting traffic to another site V{here other activities might be exposed. The 
deliberations reached will then, as and when required, be submitted to IMO for approval 
or information as appropriate. 


92. . As a corollary, monitoring infrastructure such as VTS might also be required. 
This issue is examined below under section iii). For the purpose of this section it seems 
worth underlining that this exercise may also provide useful guidance to national and 
regional administrations by pinpointing their attention to areas at high risk thus helping 
them, to focus national resources, often limited, on effective investments in maritime 
traffic infrastructure. This would also help in the identification of areas where emergency 
facilities including towing could be concentrated. 


ii) Reporting Systems 


93. Recent years have seen a significant increase in the volume and range of 
dangerous and noxious substances transported by sea, at a time when public opinion, 
alerted by a number of major accidents, is increasingly aware of the impact such 
accidents have on both man and environment. Thus a number of coastal States have 
promoted international and regional actions both to acquire timely and complete 
information on the goods transported at sea and to be able to intervene effectively where 
and when required. 


94. In an effort to increase the vigilance of the authorities on the movements of 
these products, both in bulk and in parcels, amendments have been made in the SOLAS 
and MARPOL Conventions. These amendments introduce obligations on shipping 
operators to provide accurate information to the authorities in the port of loading. In 
addition, the International Convention on Intervention on the High Seas recognises the 
right of coastal States to take proportionate measures should an incident occur threatening 
their coastal resources and related concerns. 


These instruments, however, are far from providing an adequate answer to the need for 
timely and precise information to the coastal States concerned and fail to identify the 
remedial action and to set up the required m~ of intervention in each coastal State. 
They are, however, a useful internationally acc~ted basis upon which effective systems 
may be built in the Community in response to the need. ,. 


95. The Council has recognised the importance of this probfem and the need for 
action by agreeing at political level in substance in December 1992 a Directive 
establishing minimum reporting requirements on shippers, ship operators and shipmasters 
for vessels leaving or bound for ports in the Community and carrying dangerous or 
polluting goods. This first set of requirements, built upon the minimum international 
basis, would enable the Member States to obtain precise and timely information on the 
cargo on board vessels, even on the high seas, should an accident occur or the likelihood 
of an accident arise. 
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96. , The Council recognised also that this is only the first step of a two-stage 
approach which will need to be completed by the introduction of a full mandatory 
reporting system under which the States concerned would have ready access to all 
relevant information on the movement of vessels carrying dangerous and polluting 
cargoes and on the precise nature of such cargoes when they operate in their waters. 


97. The technical requirements for such. system are already in preparation under 
Community R & D programmes, such as EURET 1.3, RTIS and EWTIS. Results, 
expected at the latest by the end of 1993, should enable the Commission and the Member 
States to co-<>rdinate efforts to set up the network required to respond to the provisions 
of the first phase. This network should be designed in modular form to be easily adapted 
to meet broader requirements of the second phase provided for in the Directive. This 
would include the development of an EDI system for the processing and interchange of 
the notifications and the reports provided for under these directives. 


98. Particular attention and support will be paid to the ongoing work in IMO on the 
mandatory carriage of transponders (see also Chapter IV). These devices, by providing 
automatically relevant data on ships position and movement to the shore-based stations 
would greatly enhance the effectiveness of traffic monitoring by coastal authorities and 
the implementation of the directives (first and second phase) on the minimum 
requirements for ships carrying dangerous or polluting goods. 


99. Meanwhile, the Commission intends to carry out an in-depth analysis of the 
existing international and regional agreements on intervention at sea, to identify the 
precise needs of the minimum intervention infrastrUcture which should be available in 
each coastal State to permit adequate and effective response to the potential threats which 
will be detected by the above described system. 


100. Finally, co-<>rdinated action should be promoted within the IMO to develop 
further acceptance of reporting obligations by transiting ships and to ensure that work in 
this organisation does not result in rules which could diminish either· Community 
objectives or the right of intervention afforded today to coastal States under international 
law (as outlined above). 


iii) Aids to navigation 


101. · Vessel Traffic Services (VTS) and radionavigation aids, either shore or satellite
based, are increasingly becoming an essential feature of the maritime safety policies of 
the coastal States. VTS in particular respond to the need to acquire in real time an image 
of the traffic in the waters of concern, to enable the coastal authorities to interact with 
ships, to provide symptomatic response to traffic situations and to organise, where 
necessary, the passage of vessels or the development of other activities in the safest and 
most expeditious ways. 
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102. In important regions of the world, for example Canada, VTS have been 
developed in a coherent and co-ordinated manner, in response to and as part of an 
integrated approach to coastal control of traffic. Until recently in Europe VTS 
developments have taken place on a piecemeal basis, in response to local needs or to 
specific accidents and the related public demand for action. 


~ 


103. This, in tum, has lead and continues. to lead to the development of incompatible 
and piecemeal coverage of the Community's coastal area. The negative consequences of 
this situation are several: 


The national authorities encounter the greatest difficulties in obtaining full 
participation in their local systems. For example, non captive traffic, that is, 
vessels not bound for a port in the Member States whose waters they are 
transiting, often fail to take part or even to respond to the VTS, thus greatly 
limiting both the effectiveness of this service, and the possibility of imposing 
sanctions in case of non compliance. 


Shipmasters who take part in the systems are confronted by a maze of rules and 
procedures differing from one area to another, due to the lack of standardised 
procedures. 


Economies of scale assisting in the development of new systems requiring heavy 
"up-front" investment are hardly possible. This fact has been and still is a large 
inhibiting factor in the national decision-making process of several Member 
States in this area, thus giving rise to an uneven situation in the Community. For 
example, while a mix of navigational aids (VTS, radio positioning) at least exists 
in some western and northern European areas, in the Mediterranean sea there is 
only a partial radionavigation coverage and an almost total lack of VTS, in spite 
of its greater exposure to pollution risks: oil carriage and oil pollution accidents 
are 3 to 4 times higher than in the North Sea (figuies 18, 19 and 20). 







Figure 18· 
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In several cases investments in safety infrastructure are financed from the general 
national budgets and come under the annual financing of public services. Thus 
they suffer the general constraints and reductions of those budgets. 


A large number of these investments are dictated by the national need to respond 
to a potential threat created by transiting traffic , i.e. a traffic unbound to any 
national port. Member States, in particular those with an extensive coastline, are 
therefore called upon to invest heavily to protect their waters from a commercial 
activity which does not generate financial returns to their economies. These 
inequalities have been the source of complaints also because unilateral imposition 
of levies to recover at least part of the costs from home-bound traffic may lead 
and indeed has lead to diversion of traffic to neighbouring ports in contiguous 
Member States which impose no levies thus creating a distortion of competition 
between ports. 
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104. These problems and the search for a more effective answer to them have been 
the subject of R&D work carried out by 15 European States under Council Decisions1 


(Project COST 301) and of further analysis by the VTS Committee of the International 
Association of Lighthouse Authorities (IALA). The latter,, working on documents 
developed under COST 301, has developed rec9mmendations specifically directed at the 
introduction ofharmonised procedures and stand~ds in VTS, thus· explicitly recognising 
the need for the widest possible use of common standards and procedures for VTS. 


105. However, IALA can only recommend standards to its members, and it does not 
include all Member States administrations concerned. Therefore, such recommendations 
have not been implemented in a convergent manner in the Community. There is also 
uncertainty as to a future application of harmonised VTS functions and procedures. The 
first fundamental step of harmonising risk evaluation has not been taken. 


106. This situation contrasts sharply with the IMO Resolution A.648/(16) and also 
with the recognition by the European coastal States, parties to the 4th Ministerial 
Conference of the Memorandum of Understanding on Port State Control, of the 
importance of having the largest possible degree of harmonisation. 


107. Finally the European Maritime Industries Forum (MIF) has called for 
Community action in the field of VTS as a tool to prevent accidents. More specifically 
the report of the MIF sees the VTS as an area where Governments should concentrate 
efforts and resources to prevent accidents rather than focusing in further safety 
construction measures aimed at improving on ships' survivability· or better pollution 
'Containment after an accident. Furthermore, the MIF recommended the installation of 
an information . system at ·community level indicating equipment and other obstacles 
situated at the seab.ed as accidents to fishing vessels are caused mostly by seabed hazards. 


108. In the search for effective remedies to the situation just described, and bearing 
in mind the European and international results already achieved, the following specific 
measures would appear justified at Community level: 


a. harmonisation measures for VTS and 
b. aids to navigation and traffic surveillance infrastructure and recovery of its costs. 


1 Council Decision 821887/EC of 13.12.82 on shore-based marine navigation aid systems. 
Council Decision 83/124/EC of 15.4.83 on a Community-COST Conccrtation Agreement. 
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iii a) Harmonisation measures for VTS 


109. Using as a basis the output of COST 301, IALA and IMO Resolution 
A.648(16), a first effective step could consist in the adoption of Community directives 
aimed at establishing a set of common rules and procedures concerning VTS functions 
and operating procedures. This should inclug.e evaluation of risks, communication 
procedures for ship-shore interaction and for data exchange between VTS centres as well 
as minimum qualifications for VTS operators. 


110. In conformity with the principle of subsidiarity, the Community measures would 
leave to each State, or to regional agreements as appropriate, the final right and 


·responsibility to decide where and when local VTS infrastructure is required and the 
choice of the local VTS functions. It is proposed that when the national decision is taken 
to set up a VTS, its functions decided and, where required, notified or accepted by the 
IMO, the formats, procedures, message contents and operators qualifications shall meet 
common requirements set by a Community Directive. It will be based on the 
internationally recommended standards where they exist. An additional advantage at the 
level of enforcement could be obtained by network integration and by co-operation 
between national authorities in all Member States when compliance with the VTS is 
mandatory or recommended. The integration of the local VTS within a co-operative 
Community-wide system would permit the implementation of effective corrective 
measures on a much larger number of non complying ships than it would be possible if 
the national systems were not integrated. 


111. Harmonisation would include also the adoption of a common guide for access or 
transit in the VTS areas based on a standard model. In fact, such a guide could easily be 
conceived as the European volume of the World VTS Guide drawn up by IALA. All 
Community port and coastal VTS should provide the information required in accordance 
with the IALA model and all vessels concerned should have on board and use the guide 
to facilitate their interaction with the VTS authorities and their compliance with the local 
rules. 


112. Finally, objective means of measuring the impact ofVTS in general, and of these 
measures in particular on traffic should be introduced. This could take the form of a 
monitoring system analysing the behaviour of traffic in the VTS covered areas. This 
project named European Permanent Traffic Observatory (EPTO) is currently being 
developed by the Commission at the level of a pilot project in full co-operation with VTS 
authorities and, more particularly, by the IALA-VTS Committee in a number of sample 
cases. It uses information supplied by data bases set up as part of the existing VTS 
centres, and processed systematically according to common criteria. Should the pilot 
project prove its use, it could be extended in a more permanent manner throughout the 
Community to provide to the competent authorities an objective tool, using common 
criteria, to assess the effectiveness of the local, regional, national or Community 
measures. 
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iii b) Aids to navigation and traffic surveillance infrastructure and recovery or its 
costs 


113. Member States administrations are confronted with the twofold problem of setting 
up and operating advanced aids to navigation in response to a large! y non home-bound 
traffic and of finding appropriate ways of recqvering the costs for setting up, operating, 
maintaining and up-grading them. 


Aids to navigation infrastructure 


Community action to assist in a more harmonious development of VTS and 
radionavigation chains using advanced technologies both on shore and on ship 
as part of the Community trans-European networks should create the economies 
of scale required for the application of more advanced technologies. It would 
also help the national authorities to take full advantage of the possibilities of the 
electronic age in their actions on maritime safety, thereby achieving 
improvements which would be hard to realise on a national level. 


Through the establishment of guidelines, priorities and plans of action, projects 
of common interest can be identified. Interaction and inter-operability of the local 
systems with the networks can be assured. Indeed, infrastructure needs for VTS 
and radionavigation ought to be an integral part of the concept of trans-European 
networks for traffic management. Relevant projects will thus be able to benefit 
from the different sources of Community funding now available, in particular 
those available for trans-European networks, from the growth initiative and the 
Cohesion Fund. In this connection, it should be noted that projects related to the 
prevention of pollution at sea may respond at once to the two objectives laid 
down for the Cohesion Fund: the development of trans-European networks and 
the proteetion of the environment. They should also be considered in the 
perspective of the promotion of short sea shipping in the overall transport 
concept of sustainable mobility for the Community. 


Community action should recognise a special priority to the Mediterranean 
region and the Western approaches to this sea, for both VTS and 
radiopositioning such as Loran-C. This priority is fully justified by the special 
ecosystem of the Mediterranean sea which has been recognised by international 
Conventions. Figures 19 and 20 provide factual evidence of the pollution level 
as a result of accidental spillage. This level is three to four tiriles that of the 
North Sea, the coastline exposed is enormous while the infrastructure for traffic 
~sistance and surVeillance is extremely limited. 


As regards VTS, efforts started in 1991 by the competent Ministers of France, Greece, 
Italy, Portugal and Spain. They were recently co-ordinated by the Commission, to 
develop an integrated regional VTS network based on the concept developed under COST 
301 which should now be made an integral part of the trans-European network plan for 
VTS. 
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As regards radionavigation, following its recent report to the Council on the results of 
research into the financial implications of regional Loran-e systems for the Member 
States, the Commission will also respond to the Council request with a report on a 
European radionavigation plan comparable and compatible with those of the US and 
Russia. The Commission is carrying out this task in close collaboration with the 
International Association of Lighthouse Authqrities (IALA). It was this collaboration 
which led to the Commission's proposal on regional Loran-C chains, and the subsequent 
adoption of the Council Decision on radio navigation systems 1• The Commission proposes 
to step up this co-operation with a view to setting up at a later stage a satellite system for 
radionavigation for civil purposes, supplemented as far as required by terrestrial systems. 


Finally, concerted action would seem necessary to ensure the full implementation of the 
"Global Maritime Distress and Safety System" promoted within IMO - this would 
necessitate in particular, the co-ordinated setting up of both the required shore-based 
facilities and the phasing-out of present systems. 


Recovery of costs 


The analysis carried out above underlines the difficulty faced by several Member 
States of recovering the investments or at least the operating costs of navigation 
safety infrastructure. Such difficulty has not only hindered the coherent 
development of national plans in several Member States. Where cost recovery 
from the users is applied, it has also given rise to a situation where some ports 
operate at a competitive disadvantage. Also a major difficulty is recovering the 
costs from transiting traffic, which is the most significant part of the traffic for 
some States. 


These are the main reasons why the answer to these problems cannot be found 
through national action alone. A mechanism must be set up in order to provide 
a level playing field in infrastructure investments without leading to ports in 
some Member States operating at a competitive disadvantage. It should ensure 
that expenditure on infrastructure reflects the real and current needs of the 
maritime sector and of coastal populations of the Community. A system under 
which users pay, directly or indirectly, for the provision of safety infrastructure 
will help to solve the problem. 


It is important to find a suitable cost-sharing formula which would permit: 


the identification of the VTS and radionavigation infrastructure that is 
required to meet common needs, for example; navigation aids to 
international traffic; 
a cost recovery mechanism which would make the system self
supporting. 


1 Council Decision of25 February 1992 on Radionavigalion Systems, OJ. No Ll59, Pg. 17, 17.4.92 
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The Commission believes that the Community dimension is appropriate, in both 
geographical and institutional terms, to assess the risks, establish the objectives; 
identify and optimize resources, and set up a common arrangement under which 
dues are set, collected and then shared among the national authorities; and 
develop effective machinery to deal with non compliance. 


The search for appropriate solutions requires as a preliminary step the gathering 
.of information from Member States on the costs of providing general marine 
navigation aids outside harbour limits, the methods of finance, the length of 
national coast lines, the number of light buoys and beacons provided, the coastal 
VTS (existing and planned), the level of traffic and the income out of dues to be 
paid, taking into account that several systems already exist in the Member States. 


The solution to be reached should include the "user pays principle", where dues 
will be based on a methodology aimed at eliminating competitive distortions and 
reflecting the results of the above. exercise. Various approaches are possible, 
.either based upon existing systems or on a "Eurocontrol" -style system, whereby 
each country recoups the .costs it incurs in running the system from a central 
authority. The .Commission intends to discuss the matter rapidly with the 
Member States to identify and to propose to the Council an appropriate solution 
for, the Community. 


iv. Pollution prevention facilities and monitoring of compliance 


114. Operational discharges at sea by ships are one, though not the major, 
contributory cause of coastal waters pollution. International rules on discharging at sea 
have been established to a ·certain extent. Parts of them are mandatory. Compliance by 
ships with these rules is very limited. Monitoring of compliance and sanctioning illegal 
discharges is extremely expensive and relatively ineffective. 


115. Under international rules, all parties are obliged to provide and maintain facilities 
in their ports for the discharging of waste, including bunker oil. However, it is a fact that 
in the Community the level of port reception. facilities differs sharply from one port to 
another. Port policies in this respect have the potential to give rise to deflection of trade 
for instance through weak application of the law to encourage access to the port. This 
is however also a fact potentially leading to unlawful discharges at sea. 


116. ·. As regards air pollution caused by shipping, an important part of it~occurs during 
loading and unloading in ports, and is due to the emission of harmful or noxious 
substances released during transshipment of volatile cargoes. · 


117. Seagoing vessels generally possess Vapour Emission Control (VEC) systems in 
compliance with international regulation. There seems to be little doubt that the root of 
the problem arises in ports because of the absence of compatible systems on board and 
on shore, or because of the lack of VEC facilities in ports. 







62 


118. Adequate response to the above described problems cannot be found in individual 
action by Member States: the general international framework of rules being established, 
the problem is clearly that of a homogeneous response at the level of implementation and 
enforcement. 


119. In this respect Community-wide initiatjves which may produce results, where the 
· individual action by Member States would have at best a more marginal result, should 
aim at .developing: 


i) Oil/waste reception facilities 


Ensuring that Community ports install adequate reception installations aligned to 
the specific waste discharges required by the type of shipment operations. 


As a further step, and in an effort to encourage compliance before moving onto 
sanctions, where· adequate facilities are available, a common-·system should be 
implemented whereby movements of ships refusing to make use. of the. facilities 
would be closely monitored. For example, the quantity of oil water mixtures and 
residues on board would be measured, and the information would be provided 
to the next port of call in the Community. Subsequent control on the quantity of 
this waste at the next port of call would enable the competent authority to 
ascertain whether illegal discharges have occurred during the crossing. 


Furthermore, as already proposed under chapter II (par. 71, indent 6) a ship 
refusing without a valid reason to use the facilities offered, would justify a very 
close inspection by PSC authorities of the status of the ship, in particular its full 
compliance to the MARPOL, SOLAS and Load Line Conventions. 


The Cominunity could closely examine the consequences of imposing mandatory 
discharging of oil residues and oily mixtures by all ships using Community ports. 


A survey on a Community scale of the micro and macro economic consequences 
will provide the first set of information to evaluate the adequa~y of such 
measure. 


Finally, on- the educational level, information and training of seafarers and of 
ship management on the reduction of illegal discharges could be promoted by the 
Community. As regards ship management the programme should focus on means 
to introduce more environmentally responsible management, by making clear that 
setting up an appropriate environment policy is not necessarily to the detriment 
of the operating costs of the company. · 
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120. These proposals will be consistent with "a European Programme of Policy and 
Action in relation to the Environment and Sustainable Development"• recently agreed by 
the Council, where specific proposals for Council directives are also foreseen. 


These include a proposal on "the reduction of operational and accidental pollution by 
small boats"; a proposal on the definition of su!Phur content in all liquid fuels (including 
bunker oil) and, as a complementary action, a specific measure on the presence of toxic 
chemical components in bunkers. 


(ii) Vapour emission control 


Concerns over safety problems related to vapour return systems for ships may 
result in their deletion from the scope of a proposed directive on the control of 
volatile organic compound losses in the storage and transport of petrol. A 
commitment should however be made to include shipping in the scope of the 
directive as soon as these problems are overcome~ A priority should be given 
to the search for the required technical solutions and for international agreement 
to their adoption. As for the waste reception facilities, an answer at Community 
level is also preferable, as compared with national solutions, given the distortion 
of competition that otherwise arises favouring those ports which do not impose 
the use of vapour emission control systems. 


1 COM (92) 23 F.anal. 
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CHAFfER 4. INTERNATIONAL RULE MAKING 


Introductory remarks 


121. .Most of the rules and requirements for sea-going vessels are negotiated in the 
IMO. This international framework is of fund~ental importance to maritime safety and 
to the protection of the sea from operational and accidental pollution, and it must remain 
so, given the global character of the shipping industry. 


122. It is also generally accepted that today a large number of construction and 
maintenance rules have been adopted, and efforts should first concentrate on their 
effective application. The role of the Community in respect to the latter has been outlined 
in the previous chapters. 


123. However, the need for new rules in a number of areas exists. It is dictated by 
specific problems which call for international-solutions, and appear on the agenda of the 
specialised committees and sub-committees of the IMO. There seems to exist a large 
consensus in the competent .administrations and in the industries of the Community' on 
the need to deal with some of these negative factors as a matter of urgency. 


Performance standards for flag States 


124. A first area of very high concern is that of the diversity of attitude and 
performance of flag States. It is a fact that several Member States of the IMO have 
severe difficulties in meeting their obligations as regards effective certification of 
conformity of vessels to, interalia, the SOLAS, MARPOL, ILO 147 and Load Line 
Conventions. Among the primary reasons why several States offering registry facilities 
for sea-going ships are not able to perform as adequately as required one may recall: 
insufficient infrastructure to properly interpret and support application and enforcement 
of international conventions; insufficient trained and experienced technical staff within 
the administrations; unclear delegation of authority and inadequate regulatory oversight 
when surveys and inspections are entrusted either to surveyors nominated for that 
purpose or to organisations recognised by the administration; and absence of effective 
monitoring programmes to ensure that consistent and adequate maritime safety actions 
are taken. 


1 Maritime Industries Forum; Fmal report to the Commission, October 1992. 
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125. It would .therefore appear indispensable. to set minimum requirements against 
which their ability to respond to their obligations may be measured. For example, they 
should at least: · 


(aL 


.(b) 


(c) 


have a comprehensive body of relevant national laws and regulations to enable 
the maritime administrations to implement and enforce the required international 


. rules and standards pertaining to the operation of a maritime registry; 


maintain an effective system for the promulgation of relevant maritime law and 
regulations with their amendments to all operators of ships under its registration; 


maintain an effective and adequately staffed maritime administration to execute 
its responsibilities for: . · 


proper and legally correct registration of ships; 
exercise of ·inspection, survey and control, in accordance with relevant 
international Conventions, over ships e~tered in its r.egi~try; 
conduct of casualty inveStigations; · · 
issuing of S~an's Identity Books. 


. . 
126. _ The IMO has set up a sub-committee on flag State implementation (FSI) to 
examine this problem and adopt the required standards. The policy and economic 
implications of this initiative are very far-reaching. They are bound to be opposed by 
,several States for different reasons, not least their lack of the required capabilities in 
·terms of financial resources, qualifications and training. However, this issue needs to 
find a rapid and satisfactory answer at international level to prevent- further shifting of 
the responsibility for safety of construction and maintenance of ships from the flag States 
to the port and coastal States, a process already gradually ·under way, if it continues for 
too long, which would risk to reduce the effectiveness of internal rule-making. 


' . 
. 


127. Th~ Community should act· to provide the required s~pport to this initiative of 
the IMO not <;>nly w~thin the sphere of the regulatory discussions but 'also in the context 
of its policy of support to third countries, for eXample in the framework of co-operation 


· agl:eements such as those with developing !X)untries. Resources could be channelled to 
provide the required support to those national' administrations who need it most, to be 
able to align themselves to the standards of performance being developed in the IMO. 


Human element 


128. 'The very high impact' of human errors on casualties at' sea and a number of 
actions to reduce its effect have been examined in sector· v) of chapter. 1. Further 
initiatives are required which by their nature belong to this chapter. ' 
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129. The first one relates directly to the STCW Convention. Its revision, which is 
long since due, has just begun under the joint responsibility of ILO and IMO. So far 
much more attention has been paid to scholastic education than to problems of training 
and upgrading crews, bearing in mind also the problems and costs that such upgrading 
courses imply. Action of the Community and its Member States is required to speed up 
this p~ocess. Several elements will have to be taken into account with high priority an~ 
in particular communication. The ability to communicate in a common language on board 
has become a very serious issue at a time where the multiplication of multilingual crews 
has become a widely spread operational reality. This is more so during emergencies and 
particularly on all ships carrying passengers. 


130. The language problems are also particularly significant during pilotage 
operations. Not only do the pilot and the master have difficulty in communicating with 
each other, but the consequences of misunderstandings between master/pilot and crews 
become inevitably more serious where there is less margin for error, as in berthing 
operations. Moreover, incident analysis carried out by the P&I clubs has shown that 
not only is it necessary to improve communications between master and pilot but also to 
ensure a clearer understanding between them as to who is responsible for well defined 
tasks at each stage in the manoeuvring of the ship. The P&I Club's own investigations 
revealed the need for master and pilot to discuss each stage and to think through areas 
of potential difficulty. In this context, the P&I club concluded "the shorter the time the 
pilot is on board the more likely the risk of an expensive accident". 


131. A further area where much effort is required is that of technological 
development, particularly of ship handling equipment. Remote steering positions, 
integrated bridge control of engines, bow thrusters, stern thrusters, high-lift rudder, 
automatic helms are now commonplace. While adding to the controls of those in 
command, they have also brought new problems. Automatic helms reduced steering 
expertise of seamen. Coupled with reduced manning this leads to master or pilot 
steering the ship also on occasions where their freedom of movement would have been 
an advantage. Other problems followed the advent of the controllable pitch propeller. 
Once more the P&I shows that there is a good case to be made for all controllable pitch 
propeller ships to have the fail-safe position dearly displayed and have the main engine 
emergency stop control located on the bridge. 


132. Moreover, facing an emergency situation on board a ship with a reduced crew 
requires a special training comparable to that of a plane crew, involving also a more 
efficient ship-land communication system and adequate training tools, e.g. simulators 
designed to study or to test more efficient ship/crews interface systems. 


133. In more general terms these issues and several more could be summed up by 
saying that there is a need to analyse the conditions under which the various systems for 
ensuring the safety of navigation are operated. In this connection, the participants in 
maritime traffic, at whatever level of responsibility, should follow a prescribed pattern, 
which is essential for the integration of the four basic components of high quality 
operation: man, machine, methods and procedures. 
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134. Some of these matters are being addressed at Community level in the framework 
of research programmes such as EURET\ in particular project 2.4 "Human .factors in 
the · man/ship system", and by COST actions such as· COST 311, on the use of 
stimulation facilities for training of crews, pilots and VTS operators. Others will have 
to be introduced in the further phase of EURET . 


.135. . For a long time simulation methods have ·been identified for both research and 
training purposes in the maritime context, but it is only in the past four years that a 
search for a common approach to its application at Community level has been undertaken 
in COST 311. The results of the COST 311 operation demonstrate the lack of a co
ordinated plan to promote and implement simulation methods and technology in Europe. 


Although some countries, mainly Denmark, Germany, the Netherlands and the United 
Kingdom, have invested heavily in this field, many others are not using this technology 
to the extent required. On the other hand, duplication and redundancy are to be avoided 
so as not to waste the investment made, however promising the market could be. A cost 


· effective solution .to this problem should be searched also within the Community. 


136. · Moreover, reducing human error through international requirements, standards 
and guidelines is also a priority agreed to in IMO to the extent that all committees and 
sub-committees have been recommended to review all measures in the light of human 
element issue and to bring proposals. Therefore, the Commission proposes that results 
of the efforts of both the P&I club members and the Community · R&D programmes 
outlined above be brought to IMO as Contributions of the Community and its Member 
States to the work programme of this organisation. 


137. Finally, well co-ordinated action of the Community and its Member States should 
be set up in view of securing ail effective application of the Safe Management Code also 
at international level. 


Introduction of new technologies 


138. _The introduction of new technologies for shipborne equipment, systems for 
automatic tranSfer of data from ship to shore and vice versa, and petentiai application:: 
of new technologies artrunder discus·sion in lhe IMO. They are: 


Electronic Chart Display and Information Systems (ECDIS); 
·guidelines on the use of uimsponders on ships for safety purposes; optimum 
methods of radar display presentation; 
voyage data recorders and their mandatory use. 


1 Council Decision of21.12.1990 adopting a specific research and technological development programme in the field of transport 
(EURET) 1990 to 1993 (91/ll/EEC) O.J. L 8 p. 16 of 11.1.1991. ' 
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139. All of these fall within the area of information and communication technology. 
Their introduction should considerably modify the balance between shore and ship in the 
navigational decision-making process and the respective roles of man and machine in 
these processes. 


140. Experience with the introduction of high level information technology in major 
industrial activities has demonstrated that transitional periods require special care in all 
respectS: social, organisational and technical, including psychological and physiological 
consideration for the design of man machine interfaces. 


141. In particular, two major .areas of concern always arise from this type of 
development: 


i. the co-existence for a long period of different levels of advancement in technical 
and operational standards; 


ii. the drastic changes in skills and knowledge needed to operate the new systems 
correctly, operators having to retain all the relevant past experience while as far 
as possible acquiring new skills, both being necessary for the safe operation of 
the newly implemented systems. 


142. These matters are critical in the shipping industry, for the following reasons: 


navigation entails interaction between ships of different flag and coastal 
States; 


maritime activities go back a long way, making them reliant on past 
experience and resulting in a reluctance to accept changes. National 
certification, in the absence of IMO or EC rules, is often not mutually 
recognised by other States' administrations. This results in long delays 
for approval of new technology and thus in limited markets offering few 
incentives for R & D investments; 


recruitment of crews is often driven by economic and social criteria 
rather than seeking to recruit highly qualified crew; cheap labour on 
board leaves little encouragement for the manufacturing industries to 
invest in innovative technology which would reduce crew numbers. In 
deciding on crews for ships, operators have to balance the cost of 
sophisticated equipment with the cost of reduced but well trained crews; 
the risk to valuable capital assets if crews are not as competent .as 
required; and the overall need to make profit; 


the reliability of new technology equipment must be ensured to guarantee 
safety and protection of the marine environment. 
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143. Satisfactory answers are relevant to Community policies on safety at sea, and 
would contribute to the creation of wider markets for the European manufacturing 
industries. The Community and its Member States should therefore provide the required 
support to the initiatives of the IMO in the above mentioned areas in a well co-ordinated 
manner. 


The Torremolinos Convention 


144. ·.The IMO Maritime Safety Committee has decided to undertake a revision of the 
Torremolinos Convention to bring it into line with the new SOLAS provisions. The 
original Convention in fact never came into force. The revision will be completed by 
a diplomatic Conference to be held in Torremolinos in spring 1993. The entry into force 
of this Convention through the adoption of a Protocol would satisfy requirements of the 
Community to a certain extent only. This would apply particularly to the requirements 
of Community policies on safety of fishing vessels, on achieving the objectives of the 
internal market and on fisheries where different construction standards may cause 
distortions of competition. As recommended by the Commission in its Communication 
to the Council on the principle of subsidiarity, 1 Member States' and Community's 
accession to the Torremolinos Protocol would be the most adequate response to the above 
requirements instead of an internal Community measure. 


145. Community accession would in fact ensure that .the Convention is brought into 
application within the Community at the same time. The Commission stresses that any 
other approach would not provide the required guarantee that uniform and simultaneous 
application will occur in the Community. To this end the Commission has transmitted 
to the Council a Recommendation for a Council Decision giving the Commission 
negotiating directives. In accordance with the agreement reached in the Council 
framework on 3 February 1993, the Commission and Member States will attend the 
Conference and will co-ordinate with the view of defending common positions. To this 
end consensus has been reached on the main objectives to be achieved during the 
negotiations, to safeguard a uniform high level of safety for the European fishing fleet; 
to preserve the right to adopt appropriate rules at Community level for vessels between 
24 and 45 meters and the possibility for the Community to become a contracting party 
to the Protocol, if the Council so decides. 


The Community's role in support of the IMO 


146. The four specific areas examined show the importance of action in the IMO in 
the search for solutions to the problems identified. The Community has an important 
role to play, both within and in support of the IMO to ensure that the IMO rule-making 
process does indeed reach its objectives and is not unnecessarily stretched over such a 
long period of time that it is no longer credible or effective. 


I SEC(92) 1992 fl!lal, 27.10.92. 
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147. It follows that the Community needs to take action so that co-ordinated positions 
can be taken favouring the adoption of necessary new rules or the modification of old 
ones. 


148. So far it has proved difficult to develop this Community role. For example, 
Member States have on occasion resisted this effort to co-ordinate, introducing friction 
and inefficiency into. the task of ensuring that work in the IMO takes proper account of 
the Community's requirements. They have also opposed the natural development of the 
Community's current status as an observer in IMO to keep pace with developing 
Community competence. The end result of these attitudes can be to limit unacceptably 
the role of the Community's institutions in setting and implementing standards having a 
direct effect on the proper functioning of the internal market, the safety of ships, life and 
the protection of the marine environment. 


149. It is the Commission's belief that this state of affairs should be rapidly remedied. 
The Commission sees positive prospects in common action by the Community to support 
and to promote further and more coordinated and firm action in the IMO as urged by the 
Extraordinary Council of 25 .1.1993, aimed at : 


identifying jointly priority problem areas; 
bringing proposals to IMO and 
providing well co-ordinated support during the negotiations phase. 


In this context specific attention should be given to joint action aimed at promoting the 
adoption by IMO -thus on an international scale- of those measures the application of 
which has been enhanced by the Community provisions outlined in the previous chapters 
of this communication. 


150. This approach should not only speed up the international decision-making process 
but also, in rurn, facilitate, the convergent application of such rules in the Community. 


151. Finally, the Community's participation in the IMO ·should be kept under 
examination with a view to ensuring that it can participate as effectively as possible in 
work on matters falling within its competence, in the light of the completion of the 
internal market, oft.i.e development of the Common .Transport Policy and the Community 
Environment Policy. In the light of the experience of the common action, if necessary, 
the possibilities and modalities for the Community to become a member of IMO should 
be expiore.d with a view to achieving the most effective participation of the Community. 
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Committee on Safe Seas 


152. The Commission intends to propose to the Council a Decision setting up a 
Committee on Safe Seas (COSS), in conformity with Council Decision 87/373/EC of 
13 July 1987,1 laying down the procedures for the exercise of implementing powers 
conferred on the Commission. 


153. COSS could be the forum for identifying and evaluating subjects of priority 
importance, including those for which solutions are best searched for at international 
level, and to co-ordinate the Member States' contribution to these subjects in IMO. 


154. Guidelines for such co-ordination should be set to ensure effective action while 
respecting the IMO's methods of working and the technical character of much of its 
activity. This should also take due account of the need to minimise possible negative 
reactions to the development of regional voices within the organisation. 


155. COSS could also be the forum where, following decisions taken at IMO, their 
convergent and timely application in the Community, including the accompanying 
measures needed, would be considered. 


156. The setting up of COSS could also be used to avoid the proliferation of 
committees by taking upon COSS work entrusted to ad hoc committies under the specific 
measures outlined in the previous chapters or under future measures. 


157. During t.lte interim period required for the Council and the European Parliament 
to examine the proposal of setting up COSS, the Commission and the Member States 
should co-ordinate action in the lMO on priority issues such as those outlined in this 
chapter. The experience gained through such co-ordination would provide further inputs 
to the definition of the guidelines of COSS. 


I Council Decision of 13 July 1982 laying down the proceduru for the exercise of implementing powers conferred on the 
Commission. · 







ANNEX 1 


THE ACTION PROGRAMME 


A. COUNCIL DIRECTIVES/DECISIONS 


List of measures proposed 


1. Proposals to be adopted by the Commission in 1993. 


Carriage of dangerous and polluting goods by sea. Minimum requirements for vessels 
bound for or leaving Community sea ports, designed to ensure that the authorities are 
properly informed and can take appropriate action (EC directive on a reporting system, 
2nd phase) (Chapter 3, section ii). 


Control of ships by the port State: tighter measures (EC directive on the establishment 
of common criteria for the intensification of inspection of certain ships) (Chapter 2, 
section i ). 


International rules and certain Resolutions of the IMO: convergent application in the 
Community of certain IMO Resolutions (e.g. tankers, bulk carriers, passenger vessels) 
(Chapter 1, section iii ) . 


Introduction of common safety rules for: 


marine equipment used on board of commercial and passenger vessels (Chapter 1, 
section ii ) . 


training of seafarers (minimum level of training for certain maritime professions) 
(Chapter 1, section v ) . 


Introduction of common rules and standards for classification societies and technical safety 
standards for ships (Chapter 1, section i). 


Decision setting up a Committee on Safe Seas (Chapter 4, last section). 


2. Proposals in the pipeline for adoption by the Commission in 1994-1995. 


Further measures on convergent application of IMO Resolution (Chapter 1. section, iii ). 


Directive on safety requirements for vessels not subject to international Conventions. 
(Passenger vessels on domestic voyages, fishing vessels below 45 meters, cargo vessels 
below Torremolinos Convention size), (Chapter 1, section i ). 


Further rules on maritime equipment (of mandatory carriage) (Chapter 1 ,Section ii ) and 
on minimum level of training for captain and officer (Chapter 1, section v ). 


Control of ships by State of port: harmonisation of detention rules, and mechanism to 
control effectiveness of port State inspections (Chapter 2, section ii ). 


Measure on traffic surveillance and aid, including identification of environmentally 
sensitive areas (Chapter 3, section i ), harmonisation of procedures for vessel traffic 
services (Chapter 3, section iii a ) and mechanism on recovery of costs for traffic 
surveillance/aid infrastructure (Chapter 3, section iii b ). 


I • '• 







Measures on vapour emission controls, on the reduction of operational and accidental 
pollution by small boats and on sulphur content of liquified fuels and toxins in tanker fuels 
(Chapter 3, section iv ). 


Measure on the ratification of the Protocol to the Torremolinos Convention {Chapter 4). 


B. OTHER ACTIONS 


Training programmes for crews, surveyors,VTS operators, port State control inspectors 
(Chapter 2,3 and .4). 


Traffic surveillance and aid infrastructure: VTS development including emergency 
facilities, demonstration projects of automatic ship tracking using transponders, European 
permanent traffic observatory, European radionavigation plan, development of LORAN-C 
in the Mediterranean Area (Chapter 3, section iii ). 
Development and use of reception facilities (Chapter 3, section iv ). 


Studies on: 
Assessment of scrapping requirements and facilities 
Co-ordination of availability of salvage capacities 
Risk evaluation and prevention 
Financial responsibility for cargo owners using substandard ships 
Responsibility of shipowners for the safety of crew and passengers 
Feasibility of a civil liability system for damage to the environment 
Evaluation of results of accidents reports, particularly on bulk carriers. 


R & D: directing of the research and development programme on transport in support to 
priority requirements of the Common Policy on Safe Seas as identified e.g. human factor 
in maritime casualties, environment friendly tankers designs. 







Assembly 


BCH 


Classification 
Societies 


COST (301) (311) 


EC coastal State 


ANNEX 2 


LIST OF ABBREVIATIONS AND EXPLANATIONS. 


The Assembly of the International Maritime Organization. 


Code for Construction and Equipment of Ships Carrying Dangerous 
Chemicals in Bulk, adopted by IMO. 


Private or public organisations which execute inspections on board vessels 
related to the seaworthiness, the safety, the pollution prevention and the 
equipment of (seagoing) vessels. 


Research programme to investigate into the possibilities to establish a 
Community vessel traffic management system. 


One of the States of the European Community with a coastal area open to the 
sea. 


ECDIS Electronic Chart Display and Information System, a new technical 
development to replace the common printed geographical charts of sea-areas 
with computer assisted displays on board vessels to manoeuvre the ship. 


EC rule Legal instrument adopted in the framework of the European Community. 


EEC Treaty (Treaty) The Treaty on the institutionalisation of the European Economic Community, 
(Treaty of Rome 1957). 


EEZ Exclusive Economic Zone; a zone in the.high seas established by the coastal 
State under the provisions of the Law of the Sea (UNCLOS). 


EFTA European Fre.e Trade Association. 


EPTO European Parliament Traffic Observatory. 


EURET Research and Deveiopment programmes on Transport. 


EWTIS Research and Development project on .exchange of information between 
Member States. 


Flag State A State under whose flag a vessel is entitled to sail. 


GGEMS Group of Governmental Experts on Maritime Safety to assist the Commission 
in developing measures for maritime safety. 


GMDS Global Maritime Distress and Safety System, the new satellite distress and 
safety communication for shipping. 


lACS International Association of Classification Societies. 







IALA 


IAPH 


ILO 


ILO 147 


IMDG-code 


IOPP certificate 


IMO 


IMO Resolution 


Loran-e 


Maastricht Treaty 


MARPOL 


Member State 


MIF 


MOU 


P & I clubs 


Pon State 


PSC 


R&D 


International Association of Lighthouse Authorities, an international 
organisation of Governments and Industries. 


International Association on Port and Harbours. 


International Labour Organisation, one of the Specialised Organisations of the 
United Nations. 


Convention 147 of the International Labour Organisation. 


International Maritime Dangerous Goods Code, a Resolution of the Assembly 
of IMO adopted on 6 November 1991, as Resolution A. 716(17). 


International Oil Pollution Prevention certificate; a certificate to be issued by 
the flag State or on its behalf after inspections have been carried out on board 
the vessel. 


International Maritime Organization, one of the specialised organisations of 
the United Nations. 


Decision taken by the Assembly of IMO, the main bodies of IMO, or a 
conference convened by IMO. 


Existing radiopositioning system for use in shipping. 


Treaty on the European Union (1992). An agreement between the EC 
Member States to amend the EEC Treaty. 


Intemational Convention for the Prevention of Pollution from Ships, 1973, 
amended by its Protocol in 1978. 


One of the States of the European Community. 


Maritime Industries Forum, composed of representatives from the European 
maritime industries, trade unions, ministries of the EC and Scandinavian 
EFT A countries, European Parliamentarians and various EC Commissioners. 


Memorandum of Understanding on Port State Control, an agreement between 
various European States to execute control on board ships visiting their ports 
under the aegis of international Conventions. 


Private organisations on the insurance market, which act together in insuring 
ships and their cargo. 


A State where the port is situated which is visited by a vessel. 


Port State Control, an agreement between various European States to execute 
control on board ships which visit their harbours under the aegis of 
international Conventions. 


Research and Development undertaken or supported by the European 
Community. 







RTIS 


SBT 


SO LAS 


STCW 


Torremolinos 


Treaty 


UNCLOS 


VTS 


Research and Development project on Transport (Regional Traffic 
Information Service). 


Segregated Ballast Tanker; tanker with dedicated cargo tanks which are solely 
used for carrying ballast, no ballast in oil cargo tanks permined. 


International Convention for the Safety of Life at Sea, 1974, as amended. 


International Convention on Standards of Training, Certification and 
Watchkeeping for Seafarers, 1978. 


Torremolinos International Convention for the Safety of Fishing Vessels, 
1977. 


The Treaty on the institutionalisation of the European Economic Community 
(Treaty of Rome, 1957). See also EEC Treaty. 


United Nations Convention on the Law of the Sea, as adopted during the 
Third United Nations Conference on the Law of the Sea, ~fontego-Bay, 10 
December 1982. 


Vessel Traffic Services, system to guide and instruct maritime traffic from 
shore, using modern observation and communication technology. 
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EXECUTIVE SUMMARY 


A collision between a barge and an oil tanker cause the release of an estimated 12,547 
tons of light crude oil into the Yellow Sea off the west coast of the Republic of Korea 
(ROK) on December 7, 2007. More than 150 km of coastline were affected. Despite 
difficult weather conditions and heavy seas, authorities of the ROK, lead by the 
Ministry of Maritime Affairs and Fisheries (MOMAF) and the Korean Coast Guard 
(KCG), acted swiftly in responding to the emergency. The coast hosts a number of 
fish farms and an active wild fishery industry, and is home to habitats for a variety of 
migratory birds. The region is also a popular tourist destination because of its 
beaches.  
 
The Government of the ROK accepted a joint offer of assistance of the United 
Nations Joint UNEP/OCHA Environment Unit and the European Commission 
Monitoring and Information Centre. The UN/EC Assessment Team was deployed to 
ROK from December 15 to December 22, 2007. The team’s primary mission was to 
assess needs for international assistance to aid with clean up operations, including 
what equipment, if any, would still be needed. The ROK authorities also solicited 
advice from the team on measures employed by various national response agencies. 
Finally, the team was asked to provide guidance on medium and long-term 
environmental impacts related to the spill. It visited a many locations, by land and sea, 
and also surveyed the area by helicopter. Team members received extensive briefings 
from relevant national agencies.  
 
The UN/EC Assessment Team determined that no international assistance was 
required to aid clean up operations already underway. The majority of beaches were 
cleaned, a result of strong coordination, considerable effort of personnel from the 
KCG, MOMAF, Korean Maritime Police, the Navy, the Army, and significant 
participation of volunteers from the private sector and the general public. Due to the 
deployment of oil booms very quickly after the spill, many sensitive areas were 
protected. Natural surf, in the form of tides and wave action, has cleansed some 
beaches and shoreline and will continue to do so.  
 
Actions taken by authorities of the ROK are consistent with international methods and 
standards. Dispersants are an accepted method of responding to an oil spill and an 
effective way of disrupting the oil mat. The use of dispersants was in line with usage 
in other jurisdictions, and followed appropriate procedures as defined in the National 
Contingency Plan and ROK law.  
 
Given the speed of the clean up and the quick actions of authorities, the prospect for 
the rehabilitation of the affected area is good. There remains the chance, as with any 
oil spill, for re-pollution as oil may be trapped in crevasses that could not be reached 
by those dedicated to the clean up and therefore could be re-floated and land on 
beaches. Tar in the form of balls is a residual effect of oil spills and dispersants and 
can be expected in some areas of ROK. Efforts should be made to collect the tar, if 
possible.  
 
It is important to monitor for medium and long-term environmental impacts. The team 
was advised that authorities of the ROK had begun developing an assessment 
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methodology for biological and environmental impacts. It will be vital for efforts in 
this regard be coordinated across the government. Collaboration is essential.  
 
The UN/EC Assessment Team made a number of practical recommendations, which 
can be found at the end of this report. Follow up activities began almost immediately 
after the conclusion of the UN-EC Assessment Mission: The Government of Canada 
sent a six person team the ROK on December 27, 2007, to provide Shoreline Clean up 
Assessment Technique training in response to a request for bilateral assistance from 
the ROK. United Nations Environment Programme (UNEP) and the European 
Commission External Relations Directorate-General began preparing to collaborate 
on a “Post Disaster Needs Assessment” scheduled to take place in early 2008. 
 
 
 
 


The Joint UNEP/OCHA Environment Unit, integrated into the Emergency Services Branch 


of the Office for the Coordination of Humanitarian Affairs, is the United Nations mechanism 


to mobilize and coordinate the international response to environmental emergencies. It also 


assists countries with response preparedness activities. 


 


The Monitoring and Information Centre of the European Commission facilitates the 


mobilization and coordination of EU civil protection assistance in response to major disasters. 


It is the operational centre of the Community Civil Protection Mechanism, through which 


resources from EU Member States may be mobilized to provide immediate assistance in 


responding to major emergencies. The Mechanism has developed experience in marine 


pollution response within the EU and in international marine pollution control operations. 
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1 INTRODUCTION 


1.1 CONTEXT 


On December 7, 2007, a barge carrying a 
crane hit the oil tanker MT Hebei Spirit off 
the west coast of the Republic of Korea 
(ROK), at 0700 local time when the line 
between the barge and the tug towing it 
broke. The jib of the crane punctured tanks 
1, 3, and 5 on the port side of the tanker 
causing the spill of an estimated 12,547 tons 
of Iranian light crude oil.  
 
The Hebei Spirit is a single-hull tanker 


registered in Hong Kong with a dead weight 
of 269,000 tons and was carrying 150,000 
tons of oil. It was at anchor in the Yellow 
Sea approximately 10 km off the coast 
Taean County in the province of Chungnam.  
 
Oil began coming on shore late in the night on December 7. More than 150 km of 
coastline had been identified as being impacted by December 17. Much of the 
affected area is part of the Taean-gun National Park. The nearest city is Taean. The 
town of Mallipo, located in the middle of the affected area, is a popular destination for 
tourists who travel to the well-known beaches in the summer. Along with tourism, 
aquaculture is a vital industry for the region and the ROK. The area also contains 
significant habitats for migratory birds.  
 
Weather conditions were poor on December 7, which influenced the response 
activities. Gale-force winds produced heavy seas with waves of about four meters. 
The wind that day and for most days after the spill was predominately northwest, 
which caused the spreading oil to move in a southerly direction.  


1.2 RESPONSE ACTIVITIES 


1.2.1 National response  


 
ROK authorities rapidly undertook a number of actions in response to the oil spill. On 
December 7, the ship was healed six degrees to starboard. Oil booms were deployed 
to protect the sensitive areas of Garolim Bay, Chunsoo Bay and the Taean Power 
Plant located to the north and south of the tanker’s position. The sea conditions 
obstructed the use of mechanical clean up equipment and dispersants were used 
instead. On December 8, the flow of oil from the tanker was stopped when the holes 
were patched. The remaining oil was subsequently removed from the tanker to 
another vessel. At sea, recovery operations using mechanical methods began only 
after weather permitted on December 8, and continued for several days. The use of 
dispersants was continued.  
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A prediction model developed by the Korean Ocean Research & Development 
Institute (KORDI), showed that 24 hours after the oil was released approximately 30 
percent of the oil had dispersed, either naturally or due to the application of 
dispersants. The predicted figures also indicated that by 48 hours after the accident 
roughly 20 percent of the spilled oil would be onshore and only 20 percent would still 
floating at sea, and that oil remaining at sea would degrade with time. The model also 
suggested that an estimated 60 percent of the oil had evaporated. These predictions 
are consistent with actual experiences based on previous oil spills in various 
countries.  
 
Response operations included national, provincial and local authorities and personnel, 
the private sector and members of the general public. The Korean Coast Guard (KCG) 
and Ministry of Maritime Affairs and Fisheries (MOMAF) shared overall command 
responsibilities, with MOMAF coordinating national and international responses, and 
KCG controlling operation aspects of the clean up. The affected beaches and 
shoreline were divided into sectors and command of each sector was given to specific 
agencies or companies. 
 
Volunteers from the private sector and the general public deserve special mention for 
their participation in clean up operations. The entire workforce ensured that the clean 
up progressed at a rate faster than many other oil spills throughout the world. 


1.2.2 United Nations-European Commission Cooperation 


 
The United Nations Joint UNEP/OCHA Environment Unit (Joint Environment Unit) 
and the European Commission Monitoring and Information Centre (MIC) began 
monitoring the accident through media reports on December 7. On December 9, the 
organizations made a joint offer of assistance, communicated to the Ministry of 
Maritime Affairs and Fisheries by the United Nations Development Programme 
(UNDP) Resident Representative and the European Commission Delegation to the 
Republic of Korea. ROK authorities accepted the offer of an assessment team on 
December 12. 
 
The UN/EC Assessment Team was composed of experts in oil spill pollution response 
and environmental assessment. Six of the 10 members arrived within 48 hours of the 
request for assistance from the ROK. The remaining four arrived within 72 hours. 
(For a list of team members, please see Annex I) 
 
During the eight-day mission, the UN/EC 
Assessment Team received extensive briefings 
from KCG, MOMAF, KORDI, and the Korean 
Marine Pollution Response Corporation 
(KMPRC). It made several site visits and survey 
inspections via boat and helicopter. Team 
members also met with officials from the 
Ministry of Environment. (For a detailed 
itinerary, see Annex II)  
Staff at the Joint Environment Unit in Geneva 
coordinated their activities with other relevant international organizations, such as the 
International Maritime Organization, the Secretariat of the RAMSAR Convention on 
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Wetlands and UNEP, as well as with various countries and national focal points. Both 
the Joint Environment Unit and the MIC in Brussels ensured that information about 
the mission’s progress was disseminated to a wide audience. MIC Messages and 
OCHA Situation Reports were based on daily updates sent by the team to 
headquarters. Information was also shared using the Virtual On-site Operations 
Coordinating Centre (V-OSOCC), managed by OCHA. 


1.2.3 Other international assistance 


 
The United States of America offered bilateral assistance in the form of an assessment 
team, made up of experts from the United States Coast Guard (USGC) and the 
National Oceanographic and Atmospheric Agency (NOAA). Japan provided a six-
member team of Japanese Coast Guard staff and Disaster Relief Team members, as 
well as sorbents. The People’s Republic of China also supplied sorbents. The 
Northwest Pacific Action Plan (NOWPAP) Regional Oil Spill Contingency Plan was 
activated and coordinated through the Marine Environmental Emergency 
Preparedness and Response Regional Activity Centre (MERRAC), both of which are 
programmes supported by the United Nations Environment Programme (UNEP) and 
the International Maritime Organization (IMO). Two experts from the University of 
Barcelona were also invited by Chungnam Province of the ROK to provide advice. 
 


1.3 OIL SPILLS 


Each oil spill is unique in many respects, and the precise extent of the damage to the 
environment can only be determined by a methodical scientific investigation covering 
major components of the ecosystem. It should be pointed out that several major 
investigations of oil spills have been carried out around the world covering spills in 
different environments, from tropical to arctic, and involving crude oils as well as 
refined products. Reviews and summaries of this knowledge have been presented by 
several well-recognized bodies, including the Joint Group of Experts on the Scientific 
Aspects of Marine Pollution (GESAMP), US Academy of Science, and others. Based 
on this relatively large amount of scientific data, some general conclusions regarding 
the likely environmental consequences of the present spill can be made. 


1.3.1 Weathering of an oil spill at sea 


 
Oil consists of a complex mixture of hydrocarbons, most of which are degradable by 
micro-organisms in the environment. Crude oil spilled at sea will undergo a series of 
chemical, physical and biological processes called weathering. These processes 
change the characteristics of the oil and have direct and very important influence on 
the effects of the oil on the ecosystem and on different species of fauna and flora. 
Weathering processes can be categorized as evaporation, emulsification, natural 
dispersion, dissolution, photo-oxidation, sedimentation, adhesion, and the formation 
of tar balls. These processes are listed in order of importance in terms of their effects 
on the percentage of total mass balance i.e. the greatest loss from the slick in terms of 
percentage, and what is known about the processes. 
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1.3.2 The effect of weathering on the potential environmental impacts 


 
Spilled crude oil causes immediate environmental effects due to its chemical 
composition. Due to weathering, however, these effects are short-term, lasting about 
24 to 48 hours. After that period, mainly due to evaporation to the atmosphere and 
other weathering factors, the chemical toxicity of the oil decrease significantly. Toxic 
effects may therefore occur close to the site of the spill and only close to the surface, 
affecting mainly plankton and fish larvae, if such larvae are present. The dilution 
capacity of the water will reduce these effects rapidly with depth.  It should be pointed 
out that the oil at this stage has a low toxicity and the oily residues, often called tar, 
that wash up on land several days after an oil spill is mainly a physical and aesthetical 
problem. It will cause biological effects but these are mainly due to the physical 
presence of the oil (smothering effects), and rather than its chemical composition. 


1.3.3 Response at sea 


 
A skilful response to an oil spill at sea is of the utmost importance since the collection 
and/or dispersing of oil at sea minimizes the pollution of the shoreline and beaches 
and reduces the impact on marine-based industries, such as fisheries. It is therefore 
common practice internationally to respond as quickly as possible with the 
appropriate tools available for recovery, containment and dispersion of oil.  
 
Every oil spill response operation requires the proper equipment, sufficiently trained 
crews and a co-ordinated approach. It must be understood that no matter how well 
prepared a nation is to respond there is no guarantee that an operation will be 100 
percent successful. Weather conditions and currents influence response ability as does 
a spill’s proximity to shore. In some cases, it is unavoidable that the majority of the 
remaining oil (oil remaining after evaporation and dispersion) will contaminate a 
shoreline. It is also important to realize that cleaning up a spill entirely and removing 
all oil is an unattainable goal. As a result, the existence of weathered oil for months 
and even years after a spill is to be expected.  


1.3.4 Response on land 


 
It is generally more difficult and time-consuming to clean up shoreline areas than it is 
to carry out containment and recovery operation at sea. Both offshore and on-shore 
clean-up capabilities are necessary.  Physically removing oil from some types of 
shoreline can result in more ecological and physical damages than if oil removal is 
left to natural process.  The decision to initiate cleanup and restoration activities on 
oil-contaminated shorelines should be based on careful evaluation of socio-economic, 
aesthetics, and ecological factors. The type of shoreline is crucial in determining the 
effects of an oil spill as well as the cleanup methods to be used. In fact, the shoreline’s 
basic structure and the size of material present are the most important factors in terms 
of oil spill cleanup. 
 
Priorities for shoreline cleanup must be based on a shoreline assessment. A systematic 
evaluation of oiled shoreline can minimize damage to the most sensitive areas. When 
an oil spill occurs, site assessments are conducted in direct support of spill response 
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operations. These surveys rely heavily on previously obtained scientific data, maps 
and photographs collected by various actors. 
 
The following are the objectives of site assessment surveys: 
 


• To document the oiling conditions and the physio-ecological character of the 
oiled shoreline, using standardized procedures; 


• To identify and describe human use and effects on the shoreline’s ecological 
and cultural resources; 


• To identify constraints on cleanup operations; and 


• To verify existing information on environmental sensitivities or compare it 
with observations from aerial survey. 


 
Clean up activities are commonly divided in two parts: initial cleanup and final 
cleanup and there are various methods. Often a combination of the two types is 
required. Manual cleaning done properly has a lower impact on the environment than 
mechanical cleaning, most of the time. Manual cleaning, however, does require 
considerably more time and significantly more people. 
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2 OBSERVATIONS OF THE UN/EC 


ASSESSMENT TEAM 


2.1 CLEAN-UP OPERATIONS 


In the case of the Hebei Spirit incident, it is assumed the oil weathered relatively 


quickly (in the first 48 hours) and even more was degraded in the days following the 
incident. The exact effect of this weathered oil on the environment and organisms will 
take time to assess and can only be determined by a methodical scientific 
investigation. 


2.1.1 At sea 


 
According to information received during briefings with relevant agencies, the KCG 
and MOMAF responded to the oil spill as quickly as possible. The weather and sea 
conditions prevented a more robust response, utilizing mechanical equipment 
offshore. The KGC and the KMPRC, the only agencies allowed to apply dispersants 
in the ROK, sprayed dispersants (Type 1) in the early stages of the response to 
enhance the disruption of the oil layer and foster the dispersion of the oil.  
 
KCG and KMPRC reported that dispersants were not used on tar-balls, since their 
high viscosity makes dispersants ineffective. A total of 261 m³ of dispersants were 
used and 71 m³ remains in stock. 
 
During a helicopter flight and two boat trips 10 days after the spill occurred, no closed 
oil carpet or large quantities of oil could be found. Only a relatively small amount of 
minor oil layers (wind roses), numerous small tar-balls and weathered oil (oil mats) 
were seen. The existence of tar-balls following an oil spill is a normal phenomenon 
and unavoidable. Tar-balls will remain a source of potential pollution in the coming 
months. The effective collection of tar-balls and “oil mats” is difficult, however, such 
recovery operations could be done using nets and similar equipment. As the Hebei 
Spirit was carrying light crude oil, the possibility of having submerged or sunken oil 


is limited, however, the possibility cannot be ruled out completely. These factors form 
the basis of the potential re-pollution of the area that may happen in the coming 
months. There is also the chance that further pollution could occur if other vessels 
take an opportunity to illegal discharge oil, ballast and bilge water in the accident 
area, which has happened after some other oil spills in the world. 


2.1.2 On land 


 
The affected shoreline is varied, consisting of sandy, pebbled, and rocky beaches, 
rock shore, tidal flats and man-made ports. Some of the impacted areas are very 
difficult to reach. Most of the affected shoreline had been cleaned by the time the 
UN/EC Assessment Team arrived, leaving only the low priority areas and those that 
were hard to access. To reach some of the inaccessible areas temporary roads had to 
be built.  
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Most clean up operations were carried out using basic equipment, such as shovels, 
buckets and absorbent rags and ordinary cloths. Sand beaches were cleared by 
shovelling the oil in buckets that were then carried to larger receptacles stationed in 
central locations. The rocky and pebbled beaches were also cleaned with shovels and 
buckets. Larger rocks were wiped clean people using absorbent rags. On some 
beaches as many as a thousand people were working to clean a beach. 
 
There was little evidence of secondary pollution on clean areas of beach, or in nearby 
communities. The authorities set up temporary “cleaning stations” near the affected 
shorelines that were used to do a preliminary cleaning of used equipment (skimmers), 
footwear and other personal protective equipment. The cleaning was carried out with 
the use of dispersants and absorbent rags and seemed effective. It was also obvious at 
sites visited that considerable care was taken in handling the collected waste. 


2.1.3 On-site and coordination 


 
A beach cleaning operation of this scale demands a very thorough and dynamic 
coordination and management to prioritize areas for clean up and manage personnel, 
including the logistical details.  
 
The prioritizing process was hard to evaluate as it was not witnessed by the 
assessment team, but significant tourist and aquaculture sites appeared to be cleaned 
first and more remote areas were left until later.  
 
Managing the number of personnel involved, between 20,000 and 40,000 people per 
day, was an enormous undertaking. At all the sites visited, the logistical aspects of the 
operations were impressive and all elements were considered, including 
transportation, food and beverages, personal protective equipment, safety and toilets.  
 
Although volunteers can be extremely useful in operations involving large amounts of 
manual labour, they do come with inherent risks that must be minimized. First and 
most important, the safety of all personnel must be considered.  Second, their lack of 
specific knowledge can hamper progress as they are unaware about what to do and  
 require attentive marshalling and direction. Third, they can lead to secondary 
pollution if they do not handle waste and polluted clothing in an appropriate manner. 
Fourth, it is a challenge to integrate non-professionals into a command structure with 
professionals. Finally, many people increase the logistical and supply demands 
supporting an operation. These difficulties, however, seem to have been overcome by 
ROK authorities with precision and success. They were clearly capable of capitalizing 
on the considerable advantage that the volunteers represented. 


2.1.4 Environmental Impacts 


 
Several types of shoreline were visited by the UN/EC Assessment Team. Sand 
beaches like Mallipo Beach were heavily contaminated by oil relatively early after the 
accident. Fortunately, sand beaches have a relatively low porosity and this 
characteristic prevents the oil from penetrating deeply into the sediment. Typically, 
the residence time is likely to be short, except when the oil is buried or carried to the 
upper tidal area. As sand beaches often do not have high population of animals or 
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plants, they are not considered particularly ecologically sensitive. In recreational area, 
however, sand beaches are given a high priority for clean up.  
 
Other shorelines of importance in the Taean area are mud and sand tidal flats. These 
shorelines are important bird and shellfish habitats and are considered to be sensitive 
to oil spills. While tidal flats are relatively impermeable to oil, oil can penetrate 
through holes made by burrowing animals. Oil is likely to concentrate in the upper 
tidal zone. Flats are not accessible to vehicle or response personnel and often cannot 
be easily cleaned. If left alone, oil is refloated and carried toward land at high tide. 
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3 ASSESSMENT RESULTS 


3.1 CONCLUSIONS  


It is important to note that the UN/EC Assessment Team arrived 7 days after the clean 
up operations had began and could not visit the entire area affected by the oil spill. 
Therefore the following conclusions are based only on the sites visited by the team, 
the information provided by authorities of the ROK, and the previous experience with 
and knowledge about oil spills of each team member.  Interactions with local people 
and meetings with non-governmental organizations also influence them. 
 
All relevant ROK agencies executed a very sound and professional response to the oil 
spill especially given the magnitude of this spill and the weather. MOMAF and KCG 
appeared to establish an excellent overall command structure, which included many 
agencies, national, provincial and local governments, private sector companies and 
members of the general public. At specific sites visited, the coordination of the work 
force was excellent. 
 
There is no need for international emergency assistance to aid the ROK with clean up 
operations. There may be a need for assistance with medium and longer term 
monitoring, evaluation and analysis. Further details are in the recommendations. 
 
The efforts of all involved in cleaning the beaches and shoreline were incredible. It is 
important to recognize the role of the authorities in coordinating the response and 
managing the large work force that was assembled for this operation. The volunteers, 
in particular, are deserving of recognition and praise, as are the members of the Army 
and Police for their work in cleaning areas that were difficult to access. 


3.1.1 Equipment 


 
The KCG and KMPRC have a comprehensive and high-quality stockpile of coastal 
and near shore equipment stationed in strategic locations throughout the Korean 
Peninsula. Neither organization, however, has high sea equipment. After an oil spill 
in 1995, the ROK established a response programme for marine pollution control 
focused on near shore areas, harbour approaches and sheltered areas only. The 
approach of this initiative was correct for establishing a new system. Now that it has 
been accomplished, the KCG and the KMPRC may want to consider developing a 
programme for high seas oil pollution response capability, including high-sea vessels 
with large storage capacity.  


3.1.2 Dispersants 
 


The application of dispersants was in accordance with the international standards and 
the policy, as outlined in the National Contingency Plan (NCP). According to the 
NCP, the use of dispersants must follow a very strict regime in which the allowance 
of use is defined by water depth: Zone 1 (water depth > 20 m) - dispersants are 
allowed to be used; Zone 2 (water depth 10 - 20 m) - limited use of dispersants is 
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allowed on a case-by case basis depending on the presence of sensitive areas; and 
Zone 3 (water depth < 10 m) - dispersants are prohibited. 
 
The use of dispersants is a proper and effective way to deal with an oil spill, 
especially when mechanical recovery cannot be performed. Certain facts must be 
considered when dispersants are used.  
 
Dispersants are effective only in the first few days after an accident. Their 
effectiveness is determined by measuring the amount of oil that is put into the water 
column and comparing it to the amount of oil that remains on the water surface.  
Effectiveness is influenced by many factors such as the composition and degree of 
weathering of the oil, the amount and type of dispersant applied, sea energy, salinity, 
and water temperatures. The composition of the oil is the most important of these 
factors, followed closely by sea energy and the amount of dispersant applied. The 
viscosity will dramatically increase when the oil is weathered, once the highly volatile 
components have evaporated and a water-in-oil emulsion has formed. The solubility 
of the dispersants decreases with time and an acceptable ratio of oil to dispersant is 
lost. 
 
Dispersion is not likely to occur once the oil has been spread to a thin sheen. It is also 
important to remember that the performance of adhesion skimmers, like disk and 
brush skimmers, is reduced in oil previously treated with dispersants. The mechanical 
recovery after the use of dispersants works better if weir and pump skimmers are 
used. Dispersants available today are much less toxic than produced in the early 
1970s. In fact, oil is more toxic than current dispersants whether or not oil is dispersed 
chemically or naturally.  
 


During a spill response operation, an effective management system must be put in 
place and the application of dispersants should not occur any longer than necessary. 
Appropriate measures must be taken to assess their effectiveness to disperse the oil 
and the potential toxicity of the resulting oil dispersion in the water column. Aerial 
surveillance should be used to direct sea-borne applications. Detecting oil from a ship 
is very difficult, unless an oil spill detection radar system is available. It is important 
to provide ample information to the vessel, especially in the later stages of an 
operation. 


3.1.3 Further clean-up operations 


 
Jetties or piers will require specific attention. Oil can enter between the rocks or 
tetrapodes which may resurface in small or medium volumes over months and years 
to come. The cleanup of jetties and piers is very difficult, but important. After other 
oil spills, rock jetties or tetrapode piers were dismantled and rebuilt after cleaning. 
 
Beach cleaning operations were carried out with basic equipment and the results 
seemed to be good. Construction machinery, hired as necessary, could also be 
considered. This machinery could be used mainly on sand beaches to make the work 
easier. On some of the rocky and pebbled beaches seawater with the help of pumps 
could be used to wash the oil off surfaces. It should not be used with high pressure or 
high temperature due to the impact on the ecological systems and sediments, unless 
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there is an agreement with local residents. If this method is used it is necessary to 
place booms around the area to contain the oil cleaned off and prevent re-pollution. 
There are many options for cleaning and the most appropriate method is defined by 
what is being cleaned matching the method, with the amount, and condition of oil 
found, and the type of shoreline. 
 
It has not been possible to get a complete overview of the logistic tasks to handle the 
collected oil, polluted sediments and other polluted waste at the coastal sites. At some 
of the sites, the large buckets could pose a challenge when moving them from the 
affected area to vehicles to take them to treatment facilities, due to their weight and 
locations. The buckets may have to be moved by sea or by helicopter. It must also be 
considered how to clean the large amount of equipment that has been used for the 
clean up over a longer period of time. 


3.1.4 How clean is clean? 
 


Ultimately this question is a policy issue for the authorities of the ROK to decide. 
There are some factors which are useful to remember when discussing the issue. 
Biota on shorelines is harmed through direct contact with the oil, ingestion of the oil, 
smothering, and destruction of habitat and food sources. Intertidal life forms are 
particularly vulnerable to oil spills. It can take several months for an oiled intertidal 
zone to be re-colonized. However, it should be pointed out that intertidal life may also 
be damaged by cleanup efforts, particularly by the movement of people and vehicles 
and by cleaning water that is either too hot or too much under pressure. Clean-up 
methods should minimize environmental effects of the spill, not simply remove the 
oil at any cost. Oil should only be removed to prevent it from being re-floated and 
oiling other shorelines. Oil stranded in the intertidal zone may cause less harm if left 
for natural degradation, rather than being removed. 


The government may wish to consider arranging for a broad-based and inclusive 
committee involving all interested stakeholders to assist in developing this policy. 
Such a method has been used in other jurisdictions in the development of a similar 
policy. 


3.1.5 Environmental issues 
 


Environmental impacts studies and monitoring programs in the present case have 
already been initiated by Korean experts from at least two ministries. To optimize the 
outcome of these efforts, they should coordinate their activities and work together, 
particularly sampling (i.e. coordination of sampling periods) choice of methods for 
sampling and analysis. It is vital that they share and compare their results. 


3.1.6 Petroleum hydrocarbons in seafood 
 


Most marine organisms have enzyme systems to metabolize petroleum hydrocarbons 
and as a result there is no accumulation of such hydrocarbons in the tissue of fish or 
crustaceans. Instead petroleum hydrocarbons in these organisms are broken down and 
depurated. However, marine mollusks lack these enzymes and consequently the 
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amount of petroleum hydrocarbons that their body can bare follows an equilibrium 
partitioning process. This means that as water concentrations of oil drop the 
petroleum hydrocarbon concentrations in the tissue of oysters and mussels will also 
drop as a result of partitioning of the hydrocarbons into the water. In this context, it is 
important to point out that petroleum hydrocarbons are not accumulated and 
magnified in the food chain as are certain chlorinated hydrocarbons do.  
 
There are no health standards or recommended maximum levels for petroleum 
hydrocarbons in seafood, as there are for substances such as DDT or mercury. Instead 
health authorities, backed by World Health Organization recommendations, suggest 
the use of independent taste panels that are set up in connection with oil spills that 
threaten fishery and aquaculture resources. 


3.2 RECOMMENDATIONS 


1. A comprehensive monitoring program with laboratory support, which is 
part of the National Korean Contingency Plan for oil spills and similar 
pollution incidents, should be initiated. It will provide important 
information to determine the geographical distribution and impacts of the 
contaminants in the case of an accident. Such a program, carried out in 
parallel with combating activities, will be able to provide information 
regarding the preferred methods of clean up as well as defining the 
optimum extent of  the clean up to avoid possible environmental damage 
resulting from clean up efforts. The United Nations Environment 
Programme and the External Relations Directorate-General of the 
European Commission are willing to support activities and assist the 
relevant ROK authorities with this recommendation. 


 
2. A robust communications plan aimed at providing information to the 


public should be developed and implemented. It should be underpinned by 
science and information from the comprehensive monitoring programme 
mentioned above. Such a programme can provide the information that 
should be given to the media and the public explaining the background for 
various decisions regarding strategy and choice of methods in the clean-up 
after an oil spill.  


 
3. An in-depth analysis regarding the availability and involvement of 


privately operated and owned high-sea going tankers or bunker vessels 
with approximately 3,000 - 5,000 m³ storage capacity should be done. 
These vessels would enable response to a high sea spill in severe weather 
conditions in a more suitable manner than is currently possible. These 
vessels can be dedicated to commercial activities and mobilized for oil 
spill response only in the case of an emergency. The pre-fitted vessel could 
be modified to an oil recovery vessel within hours and equipped 
appropriately with suitable offshore recovery equipment. (A detailed 
explanation of the main criteria for such a vessel, as well as the gained 
experience and predicted costs are given in Annex III) 


 
4. The strategy concerning the use of dispersants should be reviewed with 


respect to the time of application, as well as the negative effects of the 
dispersant used. Such toxicity data should not only consider the toxicity of 
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the dispersant, but also the toxicity of the entire oil/water/dispersant 
mixture. In addition to this, it may be timely to review the type of 
dispersant used given the current need to replenish the stockpiles. Prior to 
any decision, the compatibility of the dispersant with the predominant oil 
shipments in this region need to be checked, since the compatibility of the 
dispersant and oil is essential for the effectiveness of the application. 


 
5. The current Spill (Disaster) Management System and the available tools 


for guiding the operation from the control centre and on site should be 
reviewed and the lessons learned integrated as appropriate. The guidance 
system of the vessels involved in the operation and the aerial assets 
supporting the at sea activities needs to be refined and improved. (A more 
detailed description is provided in Annex V) 


 
6. The relevant authorities of the ROK should actively participate in 


international efforts aimed at phasing out single hull tankers. They may 
wish to consider closing their territorial waters to single hull vessels before 
2011/12, the deadline established in the Single Hull Phase-out Timetable, 
which is attached to the International Convention for the Prevention of 
Pollution from Ships now in force. The presence of such vessel in Asia 
will certainly increase in the coming year after the use of single hull 
tankers is totally forbidden in North American and European Waters. The 
ROK, as a significant maritime nation, could be an important voice on this 
issue and should consider supporting the clean sea philosophy for the sake 
of the global environment. 


 
7. A longer term clean up strategy must be devised to deal with a number of 


issues: establishing larger cleaning stations to be equipped with high 
pressure and temperature pumps to do a final clean of equipment. The 
stations should be connected to oil/water separating systems to avoid 
secondary pollution of the environment; and the cleaning of jetties and 
peers; the cleaning of re-polluted areas, if necessary. 


 
8. A shore line assessment should be carried out as soon as possible, and if it 


is possible a further assessment in the spring is highly recommended to 
determine in winter storms have dislodge and re-floated any oil and if it is 
worth undertaking any clean up activities, especially in sensitive and 
tourist areas. 


 
9. A lesson learned exercise should be conducted on the response to Hebei 


Spirit Oil Spill. Of particular interest to the international community will 
be the method of organizing and the large numbers of volunteers and 
successfully integrating them into the response effort. Findings of this 
exercise should be shared with the international community. 


 
10. A strategy for joint training, including exercises, for all relevant agencies 


involved in oil spill pollution response should be developed and 
implemented. 


 
11. All cleaning activities should be carefully recorded (time spent, size of 


work force/numbers of volunteers and professional teams employed, 
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equipment used, waste management, transportation) in order to develop 
the documentation necessary for compensation with insurance, the 
Protection and Indemnity Club (P&I Club) and the International Oil 
Pollution Compensation (IOPC) Fund. 


 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Further information 


Further technical information may be obtained from the Joint UNEP-OCHA website at: 


http://ochaonline.un.org/ochaunep/ 
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Port of Rotterdam 
Rotterdam, the Netherlands 
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ANNEX II: MISSION ITINERARY 


December 15 
 
Arrival of Mr. Vladimir Sakharov, Mr. Jonathan Waddell, Mr. Kenn Christensen, Mr. Peter Kragh, 
Mr. Bernd Bluhm, Mr. Xavier Kremer 
Meeting with UNDP Resident Representative and EC Delegation 
Briefing by the Ministry of Maritime Affairs and Fisheries (MOMAF) 
Discussion of the mission plan with MOMAF and Korean Marine Pollution Response Corporation 
(KMPRC) 
MIC Video Conference at EU office 


 


December 16 


Departure to Taean 
Briefing by Korean Coast Guard (KCG) and Korean Ocean Research and Development Institute 
(KORDI) 
Boat tour of coastline immediately across from the Hebei Spirit location 
Site visit to Mallipo beach 
Press conference at the KCG Regional Headquarters 
Arrival of Mr. Olof Linden, Mr. Georges Long, Mr. Daan van Gent, and Mr. Frank Jongejan 


 
December 17 
 


Meeting of UN/EC Assessment Team Mission with UNDP liaison officer 
Meeting with KORDI liaison official 
Site visit to Garolim Bay, Woo-do 
(Bernd Bluhm undertook a helicopter flight for aerial survey of affected coastline of Anmyeon-do, 
south of Hebei Spirit location) 
Boat tour south of Hebei Spirit to observe clean up operations at sea, and survey coast line of 
Anmyeon-do, Hwasa-do and Cheonsu Bay 
 


December 18 
 


UN/EC Assessment Team divided into three groups: 
 
Group 1: Clean up operations (Christensen, Bluhm, Kragh, van Gent, Jongejan) 


Site visits to various areas  
 
Group 2: Environment Issues (Sakharov, Linden, Long) 


Site visits various areas 
Meeting with local environmental non-governmental organization 


 
Group 3: Waste Treatment, Clean up operation (Kremer, Waddell) 


Site visit to Shindaehan Refined Fuel co. LTD - waste treatment facility for solid waste 
Site visit to Gurun Beach 


 
Entire UN/EC Assessment Team met with the US Assessment Team, the Japanese Assessment Team, 
MOMAF, KCG, KORDI, and KMPRC 
Press Conference of representatives from UN/EC Assessment Team (Sakharov, Linden), US 
Assessment Team, Japanese Assessment Team 
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Sakharov, Christensen, Bluhm, Kragh, van Gent, Jongejan, Waddell departed Taean for Seoul 
Linden, Long, Kremer remained in Mallipo 
 


December 19 
 


Meeting of Linden, Long, and Kremer and KORDI official, site visit to affected shoreline to explain 
shoreline assessment 
Briefing of UNDP representative by Sakharov 
Meeting of Bluhm, van Gent, and Jongejan and KCG officials 
Linden, Long, Kremer departed Taean for Seoul 
Meeting of UN/EC Assessment Team to discuss report 


 
December 20 
 


Briefing of Minister of Maritime Affairs and Fisheries, and Director Generals of UN/EC Assessment 
Team 
Meeting between Linden, Long and Ministry of Environment officials 
Drafting of report 
Meeting of UN/EC Assessment  


 
December 21 
 


Press Conference  
Finalizing of report 


 
December 22 
 


Departure of UN/EC Assessment Team 
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ANNEX III: HIGH SEAS OIL RECOVERY VESSELS-


RECOMMENDATION 3  


PREPARED BY BERND BLUHM, EMSA 


Main Considerations 


Analysis of previous large scale spills, particularly of the Erika and Prestige incidents in Europe, 
showed that “specialised” response vessels using sweeping arm oil recovery systems, in general, 
achieved the best performance during an incident. High daily recovery rates were realized when 
vessels were on scene early in the response. It was noted that a supply-type vessel provided a 
suitable platform from which to deploy booms and skimmers. However, the exposed nature of large 
open decks made conditions uncomfortable and hazardous for the crew in heavy sea conditions. Also 
vessels with a large storage capacity, like coastal tankers or bunker ships, were successfully used 
since these vessels are able to remain at sea for longer periods recovering oil before discharge is 
required. Time in port was reduced as vessels had heating coils and pumps of sufficient capacity to 
discharge oil from their tanks more readily. In addition to the aforementioned advantage, a 
specialised vessel with a large storage tank capacity of approximately 5,000 m³ has usually a higher 
ability for sea-going operation in severe weather conditions.  
 
Since the capital investment required to build or to buy such dedicated specialised response vessels 
could hardly be justified from the economical point of view; consequently, chartering and 
modification of existing vessel is advisable. In such cases, the normal running costs associated with 
maintaining the operational capability of vessels and their crew will come from the normal 
commercial activity of the vessel. Some States, facing financial constrains and mobilisation 
challenges, offset the investment cost by multi-tasking the vessels for different types of activity 
under their mandate. For example, these ships might undertake a combination of at-sea oil recovery, 
fire-fighting, buoy tendering and/or emergency towing leading to a so called “multipurpose vessel”.  
 
A variation on the multipurpose vessel concept is to combine the pollution response activity with 
those of commercial shipping. In this case, it is also been possible to establish a relatively flexible 
system of a “pool” of vessels from which a number could be called upon for spill response 
operations. Advantages of such a system include reducing the mobilisation time as well as the 
financial impact of tasking a specific vessel away from its main commercial trade.  
 
The utilisation of such vessels requires a “tailor made” two-contract structure. Firstly, the Vessel 
Availability Contract (VAC) between the State and the Contractor addresses “peacetime” issues such 
as bringing the identified vessels and equipment into operation and maintaining the service during 
the contract period. One of the key objectives of the VAC is to secure the continued availability of 
the vessel on a priority basis for short notice spill response activities. 
 
In a case of an accident, the Incident Response Contract (IRC) or Charter Contract will be used. In 
order to minimise any delay in mobilization due to negotiations between the parties concerned, the 
terms and conditions had been pre-agreed with the Contractor and are reflected in the IRC. This 
contract includes the relevant daily rates for the vessels. 
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Technical Aspects of the Oil Recovery Service  


 


Taking into account the “top-up” approach in combination with the major spill scenario, the focus 
has to be on mobilising response capacity of the heaviest category. In practical terms, this means 
ships with an on-board recovered oil storage capacity in the order of thousands of cubic meters as 
opposed to hundreds, the category which is more commonly found at the disposal of States. 
 
The technical specification the service endeavours to incopororate the lessons learnt from previous 
incidents. Each arrangement has a number of common characteristics. With regard to equipment, the 
primary oil recovery system should be based around the “sweeping arm” concept with an additional 
“ocean going boom and skimmer” system also available. This means that two independent oil 
recovery systems are available. The State or the requesting administration/authority can select the 
system in accordance with the incident characteristics. All the specialised oil spill response and 
associated equipment should be containerised in order to facilitate rapid installation onboard the 
vessels. 
 
With respect to the vessels, each has to have a top speed greater than 12 knots for prompt arrival on 
site and should have a high degree of manoeuvrability. Decanting systems for excess water should 
be in place to maximise the utilisation of the onboard storage capacity. Additionally, each vessel 
should have the ability to heat the recovered cargo and utilise high capacity pumps in order to 
facilitate the discharging of heavy viscous oil. 
 
In order to improve the positioning of the vessels and the specialised equipment in the floating oil, a 
local radar-based slick detection system should be available on-board. This enables the vessel to 
operate in low visibility conditions as well as to guide operations of a pool of vessels by directing 
them to the polluted area, as a complement to aerial surveillance support. 
 
The crews must be trained appropriately regarding the equipment and, importantly, working under 
an international command and control structure. For these types of activities, the vessels should be 
available to participate in at-sea spill response exercises. 
 


Adapting Commercial Vessels for Spill Response 


A number of technical adaptations need to be carried out in order for the ships to be classed as oil 
recovery vessels. Experience has shown that a range of feasible solutions can be implemented. Some 
of the more frequent issues are identified below. 
 
Different supports, foundations and pipes have to be installed to properly and safely stow the 
equipment onboard including the onboard slick detection system. Piping work will need to be 
undertaken to address a number of aspects. In particular, as most of the pollution response 
equipment is hydraulically driven and is spread out along the deck, supplementary fixed hydraulic 
piping could be required. In terms of safety, the oil on deck must be limited to certain “dirty” areas 
by installing steel plates. 
 
To be classed as an oil recovery vessel, an issue for non-tankers is that tanker ventilation rules are 
applicable. In addition, the electrical system of the vessel may have to be upgraded in order to 
comply with the applicable tanker rules. Depending on the flashpoint of the products to be recovered 
and stored, above or below 60


o
C, this regulation will be more or less stringent. 
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Installing the pollution response equipment on the weather deck above the vessel’s centre of gravity 
has a negative effect on its overall stability. Accordingly, and as a minimum, the vessel stability 
needs to be recalculated. When the additional permanent weight is over 2% of the ship’s lightweight 
then a stability test (inclining test) has to be performed. 
 
Depending on the geographical area to be covered, the vessel may need to have unrestricted 
navigation certification by the competent authorities. It would not make sense to delay the response 
because of the limitation of the vessel to sail at a certain distance from the coast.  
 
A key objective of any large-scale pollution response operation is, obviously, to be at the spill site 
for as long as possible to take advantage of the window of opportunity to recover oil at sea. One of 
the limiting factors is the storage capacity of the vessel. Once the tanks are full, they must be 
discharged as soon as possible. Within this context, cargo heating capacity can play an important 
role. Due to the weathering process of the oil and the emulsification with water, the products 
recovered at-sea may reach exceptional levels of viscosity. In such a situation it maybe impossible to 
pump the product or, in the best of the cases, the rate will be very low. Having effective and 
powerful tank heating systems can decrease the viscosity significantly so improving discharging 
rates.  
 
Consideration should also be given to the actual pumping capacity. There should be sufficient 
capacity as well as the ability to pump high viscosity products. As predicting the specific type and 
physical characteristics of the product to be pumped, European Marine Safety Agency (EMSA) 
decided to consider the worst case scenario, when screw-type pumps are recommended and the 
capacity should be such that the vessel, if filled with water, could be discharged in two hours. 
 
The propulsion system of the vessel must also be appropriate for the pollution response services. The 
oil recovery devices are only effective up to a certain relative speed of the sea surface. Therefore, the 
vessels performing this service must be able to sail at low speeds i.e. from 1 to 3 knots, for long 
periods of time. This means that appropriate propulsion systems, such as a Dynamic Positioning 
system (DP), electrical propulsion or Controllable Pitch Propeller (CPP) must be installed onboard.  
 
In parallel, the manoeuvrability of the vessel must be considered. Oil slicks are not always compact 
and, therefore, the vessels involved in the recovery operation have to change their course frequent 
and rapidly when recovering oil. Manoeuvrability is also an essential factor when the vessel is 
requested to deploy the boom and work in co-operation with an auxiliary vessel. A maximum speed 
requirement should be also in place for specialised vessels as in most scenarios the vessel will have 
to sail to the affected area. Given previous considerations, the sailing time should be minimised.  
 
In terms of communications and given the potential area of oil recovery operations, full A3 coverage 
is needed. To have effective communications with surveillance airplanes that may be on the scene, it 
is recommended to have aeronautical band radios onboard. Communication onboard is also a key 
factor and accordingly the EMSA service requires that there is a dedicated an officer onboard to co-
ordinate the recovery operations. This officer should be in contact with the relevant authorities 
leaving the Master free to be concentrate on the overall safety of the vessel. 
 
Depending on the objective of the specialised vessel, “first” or “second” line, the flashpoint (FP) 
should be considered. The vessels with a FP<60°C are able to recover any kind of oil at any stage. 
Achieving this capability may require modifications to the ventilation and electrical equipment. In 
addition, the power-packs and the other equipment stored and operated on deck must have the 
adequate safety devices e.g. over-pressurized containers. However, it should be considered that once 
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the oil is spilled at-sea, the most volatile components i.e. the components that decrease the overall 
flashpoint of the oil concerned, are the first to be evaporate. 
 
Most of the modifications to be made to the vessels will have to be supervised and approved by the 
classification society concerned. It is therefore advised to discuss in advance all the modifications 
foreseen with the classification society in order to assess the feasibility of the new notation. 
Experience has shown that this dialogue reduces delays with respect to the issuing the final oil 
recovery certificate. The safety manuals of the vessel will need to be updated for the new notation. 
 
The costs of such modification varies from ship to ship, but generally it will be around 500,000.00 
US$/vessel. In addition to this also the costs for the equipment need to be considered. The equipment 
costs depend on the model and quality chose, however, the cost could be assumed to be around 
1,500,000.00 US$. Consequently the investment costs are much cheaper and more economical than 
building, buying or even operating own vessels. It should also taken into account, that such 
investment could be shared by a group of States inside a regional agreement as the operational cost 
(in a chase of utilising the vessel in a spill) are separately defined in the IRC or Charter Contract. 
 


Conclusion 


 
The modification of “normal” vessels with sufficient tank capacity like coastal product tankers as 
well as bunker and supply vessels into oil recovery vessels is challenging but generally feasible. 
Innovative solutions combined with comprehensive planning makes it possible for vessel 
conversions that will not have an exaggerated impact on the main commercial activities. Due to the 
clear “win-win” situation for both sides, it seems to be a suitable way to establish, in a cost effective 
way, additional oil recovery capacity for offshore operations. 
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ANNEX IV: EMERGENCY PREPAREDNESS AND 


RESPONSE MANAGEMENT SYSTEM- 


RECOMMENDATION 5  


PREPARED BY DAAN VAN GENT, PORT OF ROTTERDAM 


1. DEVELOPMENT OF AN INCIDENT RESPONSE ORGANISATION 


 
Incident response should not be a matter of improvisation but a matter of organisation, pre-planning 
and training. Everything that can be arranged beforehand should be arranged. For this aspect safety 
is usually defined as the possible consequences of occurrences. By means of hazard identification a 
Maximum Credible Accidents can be defined which can be used as a basis to develop the incident 
response organisation. 
 
Prevention does matter. Prevention measures reduce the frequency of incidents and limit the possible 
consequences of incidents. Up to a point, prevention and response seem to be interchangeable. 
Extensive preventive measures can lead to a relatively small incident response organisation, minimal 
preventive measures to a large one. 
 
It should be kept in mind, however, that reductions in frequency alone should not automatically lead 
to a reduction in the incident response arrangements.  
 
In the balancing of prevention and response, economical considerations play a large role. Generally 
both the total costs and the distribution of the costs over the parties involved determine the outcome 
of this balancing. This balance may be different for different types of incidents: 
 


• High frequency - small consequence incidents (daily) 
For these types of incidents prevention (with the objective to reduce the frequency of 
incidents) seems to be the most cost-effective approach. Firstly because of the high frequency 
leads to heavy (therefore costly) demands on the incident response organisation, secondly 
because of the disruptive influence of these incidents on the economic process.  


• Low frequency - major consequence incidents (once 1-5 years) 
This type of large-scale accidents seems to be the basis that the incident response 
organisation should be developed. Prevention (with the object of limiting the consequences) 
can also be used. Land use planning may also be considered in this scheme, as a preventive 
measure. 


• Catastrophes 
 
Generally it is not possible to develop the incident response organisation on this type of incident. 
Therefore the only option open is prevention, both to reduce the probability and the consequences. 
The matter of cost-effectiveness is a very difficult one for this type of incidents as it becomes a n 
issue of risk acceptance: does the economic benefits of activities which may cause catastrophes 
outweigh the risks involved. It is therefore a strategic discussion. 
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2. EMERGENCY RESPONSE 


 


Emergency response involves the coordination of several organisations, like police, medical 
services, fire brigade, terminal operators among others. The basis of emergency response should be a 
balanced emergency plan. This emergency plan should cover: 
 


• General management 
The tasks and responsibilities of the parties involved should be clearly stated. The command 
and communication structure should be defined. Arrangements should allow for quick 
decision-making. The scale of the incident should determine the scale of the emergency 
response. Criteria for this purpose and standard procedures should be established. 
 


• Co-ordination 
 Depending on the size of the incident, several levels of coordination may be  necessary. 
In any case, there should be an on-scene command team in which  all "core parties" are represented. 
 


• Response plans  
It is useful to develop response plans for different types of emergencies. In a port area, such 
plans should be developed for both on-land and marine emergencies. Marine emergencies 
may include spills, gas releases, fire and/or explosions on ships and nautical accidents, like 
collisions or groundings in the port area. Emergencies never become routine. Even with 
excellent planning improvisation plays a large role in emergency response. Training and 
regular exercises are a necessity. People and organisations should be prepared to deal with 
unexpected situations. 


 


3. TECHNICAL MEANS 


 


3.1 Fire and/or explosions on ships 


 
Standard land based equipment for fire fighting is generally insufficient for dealing with ship related 
emergencies, even when approachable from land (which is not always the case). The size and 
especially the height of ships call for more powerful tools. This means heavy and unwieldy 
machinery. It is very practical to put this kind of machinery aboard boats. There are several 
advantages to be gained from this: 
 


• Easy transport; 


• The ability to approach an incident from the water; 


• In some cases even a shortening of response time may be achieved. 
 


For incidents on land these boats may be used in a supportive role, for instance their ability to 
deliver large quantities of water may be very useful, permitting environmental considerations. 
 
 


3.2. Spills 


 


The incident response organisation should also be equipped with the means to handle spills on water. 
This may involve the capability to place oil-booms to restrict the spreading of pools or, depending 
on the nature of the substance spilled, the capability to cover the pool with foam to prevent 
evaporation. (This may lead to the use of several types of foam, or the use of an expensive all-
purpose foam.) 
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3.3. Collisions and groundings 


 
These events can also take place with ships carrying dangerous cargo. Even when not resulting in a 
loss of containment, these incidents should be handled carefully. In general, it should be stated that 
any personnel involved in dealing with chemical incidents should have adequate personal protection, 
(respiratory aids, gas protection suits and chemical protection suits) as well as the ability to use these 
protective devices. 
 


4. INFORMATION  


 
In incident response the availability of adequate information at all levels is crucial: 


• Operational personnel; 


• Specialists; 


• Decision makers. 
 
An information process governing a port should include the necessary information for incident 
response. All information should be available and accessible to the incident response organisation. 
Therefore compulsory notification about the transportation of dangerous goods to a central authority 
is highly recommended. 
 
It seems advisable to centralise this information to make co-ordination and control possible. In a 
large port this may mean that computerised data-banks have to be used to keep track of the 
enormous quantity of data. 
 
Once an incident has occurred information is vital. It forms the basic input for an incident response 
information system. This incident response system should give quick estimates on the nature of the 
hazard to the public and the extent of the threatened area. 
 
A system like this may take the form of a handbook or be automated. It should be able to give a very 
quick first estimate based on limited data with the possibility of improving estimates as more 
information becomes available. 


 


5. CRISIS MANAGEMENT SYSTEM 


 
It is advisable to prepare a disaster act (legally binding regulation) in which a control plan for every 
potential disaster in the responsible area, the nature and consequences of the accident or incident are 
described. 
 
Legally, a Disaster Act defines an event as a crisis if two criteria are met: 


a. If it has occurred or has a distinct probability to occur and its consequences pose a serious 
threat to public safety, endangering the lives or health of a great number of the population or 
creating a serious risk of extensive damage to property. 


b. A co-ordinated effort by various relief-services and organisations is necessary. 
 
Avoiding the necessity of developing separate disaster control plans. A "Master plan for disaster 
control" should be developed. This plan should offer guidelines for all relief services covering: 
 


• The entire area; 


• All 'foreseeable' accidents; 
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• Linking to already existing arrangements: 
 


- Of all operational services; 
 


- The (overall) Municipal Disaster Plan. 
 
This leads to: 


i) Co-operation with other organisations or units, 
    


This demands: 
   - Co-ordination of actions; 
   - Information exchange; 
   - Adapted ways of operating. 
 


ii) Situations that are beyond the daily routine, 
 


   This demands: 
   - Training and preparation; 
   - Correct handling of stress. 
 


iii) Impact upon an area outside the port boundaries, and/or consequences for crucial 
functions of the port. 


 


5.1 The overall system 


 


All actions that have to be carried out by the units, services or organisations in case of an accident 
can be seen as parts of a comprehensive system. These sub-systems might be the responsibility of 
individual units. 
 
The following sub-systems can be identified: 
 
  a: fighting the source and resulting effects; 
  b: rescue; 
  c: warning, evacuation of the population; 
  d: traffic control; 
  e: logistics. 
 
5.1.1 Fighting the source and resulting effects 
All incidents have a source or source area and an area that might be affected by the resulting effects. 
In order to handle these consequences, emergency-units are to be deployed by the operational 
services. For this deployment standardised procedures are applied. The intention of their actions is to 
restrict the direct effects to the source area and to minimise the effects upon the area outside this 
source area. The threats or dangers may result from: 


• Explosions; 


• Fires; 


• Spills; 


• Dispersion of toxic gas clouds; 


• Cave-ins. 
These sub-systems apply to a source area and an impact or endangered area. This total area must be 
considered as an unsafe area wherein protective measures are necessary to take before entering. 
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5.1.2 Rescue 
The sub-system rescue represents the function of actually saving the (direct) victims of the incident 
and those who need medical care. This module consists of a series of actions and procedure from the 
moment a victim is idetified in the disaster area (see figure 3) until further treatment is no longer 
needed or possible. 
 
This procedure has the following steps: 
- Identifying victims; 
- First aid on the spot; 
- Transport of the wounded to a location designated as an assembly point; 
- Further medical attention; 
- Supervised transport to a hospital 
-           Medical aid in hospital. 
 
5.1.3 Traffic control 
Inside the disaster area a large number of responders and vehicles could be possible. The ambulance 
service has to transport victims to hospitals. The designated incoming and outgoing routes are used 
for this traffic. The units operating in the source and effected area may need the supply of material. 
The area is approached using assembly and departure points. In case of an evacuation, people are 
transported following special routes. The police are co-ordinator of the use of roads and control the 
access to the various areas. 
 
5.1.4 Logistics 
A logistic system must be set up in order to provide the units deployed in the disaster area with food, 
drinks, fuel and all the other supplies they might need. Also repair work and replacement of 
materials is an important item that has to be covered. 
 


5.2 Operational command and control structure 


 


5.2.1 The 'scaling-up' principle. 
The commander of the disaster control organisation is responsible for the functioning of the system 
as a whole. Therefore he or she is also responsible for the preparation of all plans, procedures and 
arrangements that are part of the system (the sub-systems). Given the system, individual 
organisations or units are responsible for the functioning of sub-systems. It is highly improbable that 
the complete system will be in operation regularly, as large-scale disasters are not frequently 
occurring. Small incidents that are more frequent might occasionally result in more extensive 
accidents.  
 
The crisis or disaster management organisation should be able to follow these developments and 
grow from a limited scale to a complete deployment of all units or organisations. At every stage it 
should be considered whether or not to expand the structure to the next level of deployment. 
 
The existing command structures should be related to these various stages. 
 
5.2.2. Operational command and control structure 
The operational command and control structure should been set up according to the common 
line/staff model. This structure for disaster and crisis control fits in the existing normal civil 
structure. 
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The organisational structure should contain the following characteristics: 


• Simplicity and transparency; 


• Unity of command; 


• Right span of control; 


• Rapid decision making; 


• Promptness and flexibility in action; 


• Optimal utilization of specialist knowledge. 
 
For each level in the structure specific tasks and objectives are defined. 
 
a) Supreme Command (SC) 
 
The overall responsibility for accident, disaster or crisis control can be a political choice. Generally 
this is a high-ranking representative of the civil administration, a governor or a mayor.  
 
Supreme Command carries the final administrative and political responsibility. In general, SC 
assigns the tasks and responsibilities by mandate or delegation to the organisational units in the 
structure. 
 
During crisis or disaster situations SC assisted by a disaster staff. This staff consists of heads of the 
organisational units and they advise the SC on the strategy to be followed. Often, the SC will work at 
a (municipal) centre for civil defence, which should have a conference room and a communication 
centre. The heads of the various organisations should have direct communication to their respective 
operations centres. 
 
b) Operational Command (OC) 
 
For effective disaster or crisis management it is crucial that a single person is responsible for leading 
the operation. This person should be identified in advance. 
 
A fire brigade commander often fulfils this position. In certain cases, such as ships in distress, a 
senior officer could hold this position from the maritime administration or by the Harbour Master. 
 
The operational commander is responsible for all disaster control operations. The OC performs the 
co-ordination of operations, information, employment of personnel, logistics. He or she is the co-
ordinator of the deployment of all groups involved to make the sub-systems function. It is this 
person’s task to create optimal conditions to control the disaster or crisis, and ensures the 
employment of specialists required for short and long-term risks.  
 
It is important to identify a unit responsible for observation and reconnoitring. This unit has the tasks 
of collecting information, reporting and warning regarding chemical and nuclear accidents and 
explosions. It should assess and demarcate contaminated areas. 
 
The command usually operates at the regional command centre of the maritime administration, 
Coastguard of municipal fire brigade, which is connected to the operational/emergency command 
centres of all services involved, such as: 
 


• Police; 


• Port authority; 


• Medical service; 
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• Ambulance service; 


• Environmental control agency. 
 
The operational commander follows policy and instructions set out by a higher command level. He 
or she keeps the SC informed about the situation and the progress made in abating the crisis or 
disaster situation. 
 
c) Emergency site command 
 
The commander at the emergency site represents the operational authority on the actual scene of a 
crisis or disaster. This authority puts him or her in a position of giving binding instructions to the 
commanders of the independent services operating in the field. However, he or she cannot infringe 
on the authority of those commanders with regard to the actual execution of their tasks. Together 
these commanding officers build the operational staff at the emergency site. 
 
d) Operational force at the emergency site. 


 
The work force in the field consists of those units that traditionally provide the operational duties, 
such as the fire brigade, police, port-authority, medical and ambulance services. 
 


6. OIL SPILL REMOVAL 


 


Spills are common in busy areas especially harbour approaches or ports. Causes of relatively small 
spills are usually the loading and unloading of ships, bunker operations, shore operation, and 
operational mistakes on shore on board. More severe spills are caused by collision and/or loss of the 
vessel. 
 
The consequences of a spill vary according to the properties of the substance spilled: 


• Evaporation 


• Sinking 


• Emulsification 


• Spreading 


• Chemical reaction with water 
 
This section will concentrate on oil only, because it is the most commonly spilled substance. 
 
Behaviour of oil spills 
 
The behaviour depends of the amount spilled, the properties of the oil, as well as the environment in 
which it is spilled, e.i. water- and air temperature, wind and wave conditions. In general terms, the 
following may happen within hours:  
 


• Spreading: The oil spreads rapidly over a large area and breaks up in windrows, which are 
long, narrow slicks with the same orientation as the wind.  


• Evaporation: The spreading causes the lighter fractions of the oil to disappear rapidly, 
leaving heavier parts in the water 


• Emulsification: Wave action mixes water into the oil, forming a heavy and sticky water-in-oil 
emulsion. 
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• In addition it may mix with all types of floating debris, such as kelp, seaweed, wood, cans, 
rope, plastic, etc. 


 
The described behaviour of the spilled oil sets the demands for a successful oil spill response:  


• Minimal response time; 


• Efficient and fast concentration of the spreading oil; 


• Protection of vulnerable areas; 


• Skimmers and pumps which can handle high viscosity emulsion and debris; 


• Appropriate temporary storage capability; 


• Appropriate treatment facilities for recovered oil and debris. 
 
Marine Oil Spills 
 
Marine Oil spills have been in the news in the last year, the most recent major spill being the 
Prestige, which has covered large parts of the north coast of Spain with high-density crude oil. In the 
case of the Prestige spill, the response organisation proved inadequate to control the spill, resulting 
in extensive pollution of the coast-line, and extensive damage to fishing grounds and the fishery 
sector. 
 
It is very difficult to generalise on marine oil spill situations. Each spill has its own set of 
characteristics: Location, close to shore or far off shore, degree of environmental sensitivity, shallow 
or deep water, waves, current, wind speed and direction, temperature, size of spill, type of oil, time 
after spill, debris. There are several factors which influence how successful the clean-up operation 
will be, and they are all incorporated in an appropriate contingency plan: 
 


• Availability and capability of properly maintained equipment and products (ships, skimmer 
systems, booms, pumps, storage, dispersants, absorbents); 


• Availability of trained and untrained manpower; 


• What to protect first of all; 


• Communication; 


• Information; 


• Surveillance; 


• Command; 


• Strategy/Planning. 
 
Regarding the equipment and personnel involved in an oil spill response operation, the most 
important factors for success are: 
 


• Maintenance and Training  
Equipment for cleaning up oil pollution should be treated as emergency equipment. These 
tools should be maintained and kept in a state of readiness. Continued training is the only 
way to ensure the full return on an investment in oil spill combat equipment. This is 
especially true for large spills. 


• Health and Safety:  
Oil spill responders are dealing with several hazardous situations. It is extremely important 
that an appropriate Health- and Safety Plan (HSP) has been prepared and that all involved 
personnel have received proper HSP education 
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ANNEX V: PRINCIPLES OF INITIAL CLEAN-UP PREPARED BY 


XAVIER KREMER, CEDRE 


SCOPE 


Substrates : all types 
Pollution : all types 
Pollutant : fluid to highly 
viscous 
Coastline 


 
Manual collection – the Prestige spill  


Mechanical recovery, the Erika spill Pumping oil at the bottom end of the 


foreshore – the Tanio spill 


EQUIPMENT NEEDED  


Fluid oil: sewage suction systems / cleaning trucks / vacuum trucks, skimmers, skimming 
heads, pumps  
Viscous oils: - manual collection: shovels, forks, pokers, rakes, buckets, scrapers, etc. 
                      - mechanical collection: back-hoe loader, power shovel, grader, sand screener 
machine (highly viscous to solid pollutant). 
Storage facilities, personal protective equipment suitable for oil spills. 


DESCRIPTION/PRINCIPLE  


Initial response and clean-up (removing the bulk of the oil) aims at recovering as quickly as 
possible as much of the bulk pollutant as possible that could be remobilised and pollute other 
sites that are protected or that have already been   cleaned up, pushed by wind and currents. 
Final clean-up and restoration should only start once responders are sure that there will be no 
more massive beachings of oil on the coastline unless weathering processes complicate the 
clean-up operation. 
 
Priorities 
Once responder safety is secured, initial clean-up techniques have been defined and accepted 
and limits have been set: 
• for beaches: pump floating slicks by the water's edge and collect the biggest patches deposited on the 
foreshore to avoid them being covered by incoming sand or being moved out by wind and tide action. Collect 
polluted macro waste, heavily oiled seaweed and oil that is easy to recover in sheltered waters. Every response 
operation has to be as selective as possible to avoid disturbing the geomorphological balance of the coastline in 
addition to reducing quantities to be treated. 


• for rocky areas: collect accumulated oil from nooks and crannies in rocky areas where there is little wave 
action.  


• for quaysides and beach access roads: clean up whatever may cause people or vehicles to skid or slide or else 
cordon the area off.  
 


© Cedre 


© Cedre © Cedre 







 ‘Hebei Spirit’ Oil Spill – Republic of Korea       


Tar balls on beaches, slightly polluted seaweed, accumulations of oil in rocky areas where 
there is a lot of wave action can be removed subsequently during final clean-up operations. 
 
Methods 
In the event of liquid oils, contain the slicks and pump them with honey wagons/vacuum 
trucks and other specialised clean-up equipment (such as sewage suction systems and clean-
up trucks) or else use specific recovery systems. With oils that are viscous and unpumpable, 
recover can be done by hand (scrapers, shovels, forks, rakes, pikes, buckets) but when oil 
coverage is very extensive and the site is amenable (easy access and load-bearing capacity) 
access will be possible for heavy duty equipment (screening machines, back hoe-loaders, 
power shovels and graders). Public works equipment and farming equipment can be used for 
facilitating the disposal of collected pollutants. Vehicle circulation lanes and access areas 
have to be clearly marked out to avoid burying the collected pollutant or causing harm to the 
environment. To begin with, waste will be prestored near the collection points in tanks or 
ditches. These storage areas will be dug, lined and protected by plastic tarpaulin sheets and 
must not be reachable by the tides.  
 
These pre storage sites also have to be easy to get to for the lorries that are to remove the 
collected waste. Be careful you do not overfill the storage capacities (skips, tanks) to ensure 
they do not spill over. 


CONDITIONS OF USE  


Pollution: massive beaching, heavy pollution, weathering processes may complicate the 
clean-up operations. 
Substrate: sufficient load bearing capacity for men and machines. 
Site: Access is suitable for the resources you are using and the site has been cordoned off. 


IMPACT ON THE ENVIRONMENT  


In a bid to limit the impact of clean-up operations on the environment (and especially erosion 
phenomena) you are advised to recover as little sand as possible when collecting oil and 
especially if you have to use public works equipment. 
Furthermore, access areas and circulation lanes  have to be clearly marked out. Always use 
already existing access areas and marshal machines and responders accordingly. If need be, 
protect the ground from heavy traffic (use tarpaulins, geotextiles and wickerwork fencing). 


PERFORMANCE  


Yield: variable depending on the type of pollutant and the size of the spill (volume, surface 
area), what human resources and machines you have in addition to sea state and weather 
conditions. 
Implementation: optimise the collection - transfer - storage - evacuation chain for transport to 
the treatment centre  
Waste: pollutant + sediment + macro waste + soiled personal protective equipment+ waste 
water 


OBSERVATIONS  


- Bar access to the public so as to protect them and avoid disseminating oil elsewhere 
(burying, polluting surrounding areas…): set up signposts and posters that people can see and 
read.  
- In the interest of safety for all concerned, vehicles and responders will use different 
circulation patterns and lanes. 
- Solid preparation and good knowledge of the area will be the key to the success of the 
operation. 
- Knowing what the oil is going to do next depending on weather conditions, sea state and 
tidal coefficients will always be essential to the overall strategy and response. 
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Case C-188/07 


Commune de Mesquer 


v 


Total France SA and Total International Ltd 


(Reference for a preliminary ruling from the Cour de cassation (France)) 


(Directive 75/442/EEC – Waste management – Concept of waste – ‘Polluter pays’ principle – Holder 


– Previous holders – Producer of the productfrom which the waste came – Hydrocarbons and heavy 


fuel oil – Shipwreck – International Convention on Civil Liability for Oil Pollution Damage – 


International Oil Pollution Compensation Fund) 


Summary of the Judgment 


1.        Environment – Waste – Directive 75/442 – Concept of waste 


(Council Directive 75/442, as amended by Decision 96/350) 


2.        Environment – Waste – Directive 75/442 – Accidental spillage of hydrocarbons at sea causing 


pollution of the coastline of a Member State 


(Art. 174(2), EC; Council Directive 75/442, as amended by Decision 96/350, Art. 15) 


3.        International agreements – International Convention on Civil Liability for Oil Pollution Damage 


– International Convention on the Establishment of an International Fund for Compensation for Oil 


Pollution Damage 


(Council Decision 98/392) 


4.        Environment – Waste – Directive 75/442 – Accidental spillage of hydrocarbons at sea causing 


pollution of the coastline of a Member State 


(Council Directive 75/442, as amended by Decision 96/350, Arts 1(b) and (c), and 15) 


1.        A substance such as heavy fuel oil sold as a combustible fuel does not constitute waste within the 


meaning of Directive 75/442 on waste, as amended by Decision 96/350, where it is exploited or 


marketed on economically advantageous terms and is capable of actually being used as a fuel without 


requiring prior processing. 


Hydrocarbons accidentally spilled at sea following a shipwreck, mixed with water and sediment and 


drifting along the coast of a Member State until being washed up on that coast, constitute waste within 


the meaning of Article 1(a) of that directive, where they are no longer capable of being exploited or 


marketed without prior processing. 


(see paras 48, 63, operative part 1-2) 


2.        The application of the ‘polluter pays’ principle within the meaning of the second sentence of the 


first subparagraph of Article 174(2) EC and Article 15 of Directive 75/442 on waste, as amended by 


Decision 96/350, would be frustrated if persons involved in causing waste, whether holders or former 
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holders of the waste or even producers of the product from which the waste came, escaped 


their financial obligations as provided for by that directive, even though the origin of the 


hydrocarbons which were spilled at sea, albeit unintentionally, and caused pollution of the coastal 


territory of a Member State was clearly established. 


(see paras 71-72) 


3.        The Community is not bound by the International Convention on Civil Liability for Oil Pollution 


Damage or the International Convention on the Establishment of an International Fund for 


Compensation for Oil Pollution Damage. In the first place, the Community has not acceded to those 


international instruments and, in the second place, it cannot be regarded as having taken the place of 


its Member States, if only because not all of them are parties to those conventions, or as being 


indirectly bound by those conventions as a result of Article 235 of the United Nations Convention on 


the Law of the Sea signed at Montego Bay on 10 December 1982, which entered into force on 16 


November 1994 and was approved by Decision 98/392, paragraph 3 of which confines itself to 


establishing a general obligation of cooperation between the parties to the convention. 


(see para. 85) 


4.        For the purposes of applying Article 15 of Directive 75/442 on waste, as amended by Decision 


96/350, to the accidental spillage of hydrocarbons at sea causing pollution of the coastline of a 


Member State: 


– the national court may regard the seller of those hydrocarbons and charterer of the ship carrying them 


as a producer of that waste within the meaning of Article 1(b) of Directive 75/442, and thereby as a 


‘previous holder’ for the purposes of applying the first part of the second indent of Article 15 of that 


directive, if that court, in the light of the elements which it alone is in a position to assess, reaches the 


conclusion that that seller-charterer contributed to the risk that the pollution caused by the shipwreck 


would occur, in particular if he failed to take measures to prevent such an incident, such as measures 


concerning the choice of ship; 


– if it happens that the cost of disposing of the waste produced by an accidental spillage of hydrocarbons 


at sea is not borne by the International Oil Pollution Compensation Fund, or cannot be borne because 


the ceiling for compensation for that accident has been reached, and that, in accordance with the 


limitations and/or exemptions of liability laid down, the national law of a Member State, including the 


law derived from international agreements, prevents that cost from being borne by the shipowner 


and/or the charterer, even though they are to be regarded as ‘holders’ within the meaning of Article 


1(c) of Directive 75/442, such a national law will then, in order to ensure that Article 15 of that 


directive is correctly transposed, have to make provision for that cost to be borne by the producer of 


the product from which the waste thus spread came. In accordance with the ‘polluter pays’ principle, 


however, such a producer cannot be liable to bear that cost unless he has contributed by his conduct to 


the risk that the pollution caused by the shipwreck will occur. 


(see paras 78, 82, 89, operative part 3) 
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(Directive 75/442/EEC – Waste management – Concept of waste – ‘Polluter pays’ principle – Holder – 


Previous holders – Producer of the product from which the waste came – Hydrocarbons and heavy 


fuel oil – Shipwreck – International Convention on Civil Liability for Oil Pollution Damage – 


International Oil Pollution Compensation Fund) 


In Case C-188/07, 


REFERENCE for a preliminary ruling under Article 234 EC from the Cour de cassation (France), made 


by decision of 28 March 2007, received at the Court on 3 April 2007, in the proceedings 


Commune de Mesquer 


v 


Total France SA, 


Total International Ltd, 


THE COURT (Grand Chamber), 


composed of C.W.A. Timmermans, President of the Second Chamber, acting as President, A. Rosas, 


K. Lenaerts and L. Bay Larsen, Presidents of Chambers, R. Silva de Lapuerta, K. Schiemann, 


P. Kūris, E. Levits, A. Ó Caoimh, P. Lindh, J.-C. Bonichot, T. von Danwitz and C. Toader 


(Rapporteur), Judges, 


Advocate General: J. Kokott, 


Registrar: M.-A. Gaudissart, head of unit, 


having regard to the written procedure and further to the hearing on 22 January 2008, 


after considering the observations submitted on behalf of: 


–        Commune de Mesquer, by C. Lepage and A. Moustardier, avocats, 


–        Total France SA and Total International Ltd, by J.-P. Hordies, C. Smits, M. Memlouk, J. Boivin, 


E. Fontaine and F.-H. Briard, avocats, 


–        the French Government, by G. de Bergues and A.-L. During, acting as Agents, 


–        the Belgian Government, by L. Van den Broeck, acting as Agent, 


–        the Italian Government, by I.M. Braguglia, acting as Agent, assisted by D. Del Gaizo, avvocato 


dello Stato, 


–        the United Kingdom Government, by C. Gibbs and I. Rao, acting as Agents, assisted by J. Maurici, 


barrister, 


–        the Commission of the European Communities, by M. Konstantinidis, J.-B. Laignelot and 


G. Valero Jordana, acting as Agents, 


after hearing the Opinion of the Advocate General at the sitting on 13 March 2008, 


gives the following 







Judgment 


1        This reference for a preliminary ruling concerns the interpretation of Articles 1 and 15 of and 


Annex I to Council Directive 75/442/EEC of 15 July 1975 on waste (OJ 1975 L 194, p. 39), as 


amended by Commission Decision 96/350/EC of 24 May 1996 (OJ 1996 L 135, p. 32) (‘Directive 


75/442’). 


2        The reference was made in the course of proceedings between the Commune de Mesquer 


(municipality of Mesquer) and Total France SA and Total International Ltd (‘the Total companies’) 


concerning compensation for the damage caused by the waste spread on the territory of that 


municipality following the sinking of the oil tanker Erika. 


 Legal context 


 International law 


3        The International Convention on Civil Liability for Oil Pollution Damage adopted at Brussels on 


29 November 1969, as amended by the Protocol signed in London on 27 November 1992 (OJ 2004 


L 78, p. 32) (‘the Liability Convention’), governs the liability of shipowners for damage caused by the 


spillage of persistent oil from oil tankers. It introduces the principle of strict liability on their part, 


limited to an amount calculated by reference to the tonnage of the ship, and establishes a system of 


compulsory liability insurance. 


4        Under Article II(a) of the Liability Convention, the Convention applies to pollution damage caused 


in the territory, including the territorial sea, of a Contracting State, and in the exclusive economic 


zone of a Contracting State established in accordance with international law or, as the case may be, in 


an area beyond and adjacent to the territorial sea of that State determined by that State in accordance 


with maritime law and extending not more than 200 nautical miles from the baselines from which the 


breadth of its territorial sea is measured. 


5        Under Article III(4) of the Liability Convention, ‘no claim for compensation for pollution damage 


under this Convention or otherwise may be made against … any charterer (howsoever described, 


including a bareboat charterer), manager or operator of the ship … unless the damage resulted from 


their personal act or omission, committed with the intent to cause such damage, or recklessly and with 


knowledge that such damage would probably result’. 


6        The International Convention on the Establishment of an International Fund for Compensation for 


Oil Pollution Damage adopted at Brussels on 18 December 1971, as amended by the Protocol signed 


in London on 27 November 1992 (OJ 2004 L 78, p. 40) (‘the Fund Convention’) complements the 


Liability Convention by establishing a system for compensating victims. 


7        The International Oil Pollution Compensation Fund (‘the Fund’), which is financed by 


contributions from the oil industry, can cover up to 135 million SDR (special drawing rights) for an 


incident before 2003. Under Article 4 of the Fund Convention, victims may bring claims for 


compensation before the courts of the Contracting State where the damage has been caused, in 


particular where the Liability Convention does not provide for any liability for the damage in question 


or where the shipowner is insolvent or released from liability under that Convention. 


8        The Protocol of 2003 to the International Convention on the Establishment of an International 


Fund for Compensation for Oil Pollution Damage, 1992, (OJ 2004 L 78, p. 24) establishes an 


international supplementary fund for compensation for oil pollution damage, to be named ‘The 


International Oil Pollution Compensation Supplementary Fund, 2003’, which together with the Fund 







makes it possible to cover up to 750 million units of account in respect of any one incident after 


1 November 2003. 


 Community law 


 Directive 75/442 


9        According to the third recital in the preamble to Directive 75/442, the essential objective of all 


provisions relating to waste disposal must be the protection of human health and the environment 


against harmful effects caused by the collection, transport, treatment, storage and tipping of waste. 


10      Article 1 of Directive 75/442 provides: 


‘For the purposes of this Directive: 


(a)      “waste” shall mean any substance or object in the categories set out in Annex I which the holder 


discards or intends or is required to discard. 


The Commission … will draw up … a list of wastes belonging to the categories listed in Annex I … 


(b)      “producer” shall mean anyone whose activities produce waste (“original producer”) and/or anyone 


who carries out pre-processing, mixing or other operations resulting in a change in the nature or 


composition of this waste; 


(c)      “holder” shall mean the producer of the waste or the natural or legal person who is in possession of 


it; 


… 


(e)      “disposal” shall mean any of the operations provided for in Annex II, A; 


(f)      “recovery” shall mean any of the operations provided for in Annex II, B; 


(g)      “collection” shall mean the gathering, sorting and/or mixing of waste for the purpose of transport.’ 


11      Article 8 of Directive 75/442 provides: 


‘Member States shall take the necessary measures to ensure that any holder of waste: 


–      has it handled by a private or public waste collector or by an undertaking which carries out the 


operations listed in Annex II A or B, or 


–      recovers or disposes of it himself in accordance with the provisions of this Directive.’ 


12      Article 15 of Directive 75/442 provides: 


‘In accordance with the “polluter pays” principle, the cost of disposing of waste must be borne by: 


–      the holder who has waste handled by a waste collector or by an undertaking as referred to in Article 


9, 


and/or 


–      the previous holders or the producer of the product from which the waste came.’ 







13      Categories Q4, Q11, Q13 and Q16 in Annex I to Directive 75/442, ‘Categories of waste’, read as 


follows: 


‘Q4      Materials spilled, lost or having undergone other mishap, including any materials, equipment, 


etc., contaminated as a result of the mishap 


… 


Q11      Residues from raw materials extraction and processing (e.g. mining residues oil field slops, etc.) 


… 


Q13      Any materials, substances or products whose use has been banned by law 


… 


Q16      Any materials, substances or products which are not contained in the above categories.’ 


14      Annex II A to the directive, ‘Disposal operations’, is intended to list disposal operations such as 


they occur in practice, while Annex II B, ‘Recovery operations’, is intended to list recovery 


operations in the same way. 


15      Directive 2006/12/EC of the European Parliament and of the Council of 5 April 2006 on waste (OJ 


2006 L 114, p. 9), which draws up a codification of Directive 75/442 in order to clarify matters, 


repeats the above provisions in Articles 1 and 15 and Annexes I, II A and II B. Directive 2006/12 was 


not adopted until after the events that are the subject of the main proceedings, however, so that it does 


not affect those proceedings. 


 Directive 68/414/EEC 


16      Article 2 of Council Directive 68/414/EEC of 20 December 1968 imposing an obligation on 


Member States of the EEC to maintain minimum stocks of crude oil and/or petroleum products (OJ, 


English Special Edition 1968(II), p. 586), as amended by Council Directive 98/93/EC of 14 December 


1998 (OJ 1998 L 358, p. 100), which lays down such an obligation inter alia to cope with any 


shortages or supply crises, treats fuel oils as a category of petroleum products. 


 Directive 2004/35/EC 


17      Recital 10 in the preamble to Directive 2004/35/EC of the European Parliament and of the Council 


of 21 April 2004 on environmental liability with regard to the prevention and remedying of 


environmental damage (OJ 2004 L 143, p. 56) reads as follows: 


‘Express account should be taken of the Euratom Treaty and relevant international conventions and of 


Community legislation regulating more comprehensively and more stringently the operation of any of 


the activities falling under the scope of this Directive. …’ 


18      Article 4(2) of Directive 2004/35 provides: 


‘This Directive shall not apply to environmental damage or to any imminent threat of such damage 


arising from an incident in respect of which liability or compensation falls within the scope of any of 


the International Conventions listed in Annex IV, including any future amendments thereof, which is 


in force in the Member State concerned.’ 


19      Annex IV to Directive 2004/35 reads as follows: 







‘INTERNATIONAL CONVENTIONS REFERRED TO IN ARTICLE 4(2) 


(a)      the International Convention of 27 November 1992 on Civil Liability for Oil Pollution Damage; 


(b)      the International Convention of 27 November 1992 on the Establishment of an International Fund 


for Compensation for Oil Pollution Damage; 


…’ 


 Decision 2004/246/EC 


20      On 2 March 2004 the Council adopted Decision 2004/246/EC authorising the Member States to 


sign, ratify or accede to, in the interest of the European Community, the Protocol of 2003 to the 


International Convention on the Establishment of an International Fund for Compensation for Oil 


Pollution Damage, 1992, and authorising Austria and Luxembourg, in the interest of the European 


Community, to accede to the underlying instruments (OJ 2004 L 78, p. 22). 


21      Recital 4 in the preamble to Decision 2004/246 reads as follows: 


‘Pursuant to the Supplementary Fund Protocol, only sovereign States may be party to it; it is not 


therefore possible for the Community to ratify or accede to the Protocol, nor is there a prospect that it 


will be able to do so in the near future.’ 


22      Articles 1(1) and 4 of Decision 2004/246 read as follows: 


‘Article 1 


1.      The Member States are hereby authorised to sign, ratify or accede to, in the interest of the European 


Community, the Protocol of 2003 to the International Convention on the Establishment of an 


International Fund for Compensation for Oil Pollution Damage, 1992, (the Supplementary Fund 


Protocol) subject to the conditions set out in the following Articles. 


… 


Article 4 


Member States shall, at the earliest opportunity, use their best endeavours to ensure that the 


Supplementary Fund Protocol, and the underlying instruments, are amended in order to allow the 


Community to become a Contracting Party to them.’ 


 National law 


23      Article 2 of Loi n° 75-633 relative à l’élimination des déchets et à la récupération des matériaux 


(Law No 75-633 on the disposal of waste and the recovery of materials) of 15 July 1975 (JORF, 16 


July 1975, p. 7279), now Article L. 541-2 of the Code de l’environnement (Code of the Environment), 


provides: 


‘Any person who produces or holds waste under conditions likely to produce harmful effects on soils, 


flora and fauna, to damage sites or landscapes, to pollute the air or water, to cause noise and odours 


and, in general, to harm human health or the environment, is obliged to dispose of it or have it 


disposed of in accordance with the provisions of this Chapter, under the conditions required to avoid 


the above effects. 


The disposal of waste includes the operations of collection, transport, storage, sorting and treatment 


required for the recovery of reusable elements and materials or energy, and for the deposit or 







discharge into the natural environment of all other products under the conditions required to avoid the 


harmful effects mentioned in the previous paragraph.’ 


 The dispute in the main proceedings and the reference for a preliminary ruling 


24      On 12 December 1999 the oil tanker Erika, flying the Maltese flag and chartered by Total 


International Ltd, sank about 35 nautical miles south-west of the Pointe de Penmarc’h (Finistère, 


France), spilling part of her cargo and oil from her bunkers at sea and causing pollution of the Atlantic 


coast of France. 


25      It appears from the order for reference and the observations submitted to the Court that the Italian 


company ENEL concluded a contract with Total International Ltd for the delivery of heavy fuel oil 


intended to be used as fuel for electricity production. In order to carry out the contract, Total raffinage 


distribution, now Total France SA, sold the heavy fuel oil to Total International Ltd, which chartered 


the vessel Erika to carry it from Dunkirk (France) to Milazzo (Italy). 


26      On 9 June 2000 the Commune de Mesquer brought proceedings against the Total companies in the 


Tribunal de commerce de Saint-Nazaire (Commercial Court, Saint-Nazaire), seeking inter alia a 


ruling that the companies should, pursuant to Law No 75-633, be liable for the consequences of the 


damage caused by the waste spread on the territory of the municipality and be ordered jointly and 


severally to pay the costs incurred by the municipality for cleaning and anti-pollution measures, 


namely EUR 69 232.42. 


27      The action was unsuccessful, and the Commune de Mesquer appealed to the Cour d’appel de 


Rennes (Court of Appeal, Rennes), which by judgment of 13 February 2002 confirmed the decision at 


first instance, taking the view that the heavy fuel oil did not in this case constitute waste but was a 


combustible material for energy production manufactured for a specific use. The Cour d’appel de 


Rennes accepted that the heavy fuel oil thus spilled and mixed with water and sand formed waste, but 


nevertheless considered that there was no provision under which the Total companies could be held 


liable, since they could not be regarded as producers or holders of that waste. The municipality 


appealed on a point of law to the Cour de cassation (Court of Cassation). 


28      Since it considered that the case raised a serious problem of interpretation of Directive 75/442, the 


Cour de cassation decided to stay the proceedings and refer the following questions to the Court for a 


preliminary ruling: 


‘1.      Can heavy fuel oil, as the product of a refining process, meeting the user’s specifications and 


intended by the producer to be sold as a combustible fuel, and referred to in [Directive 68/414] be 


treated as waste within the meaning of Article 1 of [Directive 75/442] as … codified by [Directive 


2006/12]? 


2.      Does a cargo of heavy fuel oil, transported by a ship and accidentally spilled into the sea, constitute 


– either in itself or on account of being mixed with water and sediment – waste falling within category 


Q4 in Annex I to [Directive 2006/12]? 


3.      If the first question is answered in the negative and the second in the affirmative, can the producer 


of the heavy fuel oil (Total raffinage [distribution]) and/or the seller and carrier (Total International 


Ltd) be regarded as the producer and/or holder of waste within the meaning of Article 1(b) and (c) of 


[Directive 2006/12] and for the purposes of applying Article 15 of that directive, even though at the 


time of the accident which transformed it into waste the product was being transported by a third 


party?’ 







 The questions referred for a preliminary ruling 


 Admissibility 


29      The Total companies submit that the reference for a preliminary ruling must be declared 


inadmissible in so far as the Commune de Mesquer has already received compensation from the Fund 


and consequently has no legal interest in bringing proceedings. In those circumstances the request for 


a preliminary ruling is hypothetical. 


30      It is settled case-law that questions on the interpretation of Community law referred by a national 


court, in the factual and legislative context which that court is responsible for defining and the 


accuracy of which is not a matter for the Court to determine, enjoy a presumption of relevance. The 


Court may refuse to rule on a question referred by a national court only where it is quite obvious that 


the interpretation of Community law that is sought bears no relation to the actual facts of the main 


action or its purpose, where the problem is hypothetical, or where the Court does not have before it 


the factual or legal material necessary to give a useful answer to the questions submitted to it (see, to 


that effect, Joined Cases C-222/05 to C-225/05 Van der Weerd and Others [2007] ECR I-4233, 


paragraph 22 and the case-law cited). 


31      Moreover, according to settled case-law, it is for the national court hearing a dispute to determine 


both the need for a preliminary ruling in order to enable it to deliver judgment and the relevance of the 


questions which it submits to the Court (Joined Cases C-393/04 and C-41/05 Air Liquide Industries 


Belgium [2006] ECR I-5293, paragraph 24 and the case-law cited). 


32      It may be seen from the documents in the case that the Commune de Mesquer has indeed received 


payments from the Fund, made following the claim for compensation it brought against inter alia the 


owner of the Erika and the Fund. Those payments were the subject of settlements by which the 


municipality expressly agreed not to bring any actions or proceedings, on pain of having to repay the 


sums paid. 


33      It is apparent that the Cour de cassation had that information before it, but none the less did not 


consider that the dispute in the main proceedings had ceased or that the Commune de Mesquer had 


lost its legal interest in bringing proceedings, and did not decide not to refer its questions to the Court 


for a preliminary ruling. 


34      In those circumstances the questions put by the Cour de cassation must be answered. 


 The first question 


35      By its first question, the referring court seeks to know whether heavy fuel oil sold as a combustible 


fuel may be classified as waste within the meaning of Article 1(a) of Directive 75/442. 


36      The Total companies, the Member States which have submitted observations, and the Commission 


take the view that the question should be answered in the negative. Only the Commune de Mesquer 


submits that such heavy fuel oil is to be classified as waste and that the substance in question falls, 


moreover, within the category of dangerous and illegal products. 


37      It should be recalled that under Article 1(a) of Directive 75/442 any substance or object in the 


categories set out in Annex I to the directive which the holder discards or intends or is required to 


discard is to be regarded as waste. 


38      Thus, in the context of that directive, the scope of the term ‘waste’ turns on the meaning of the 


term ‘discard’ (Case C-129/96 Inter-Environnement Wallonie [1997] ECR I-7411, paragraph 26), and 


consequently, in accordance with the Court’s case-law, those terms must be interpreted in the light of 







the aim of the directive (Joined Cases C-418/97 and C-419/97 ARCO Chemie Nederland and 


Others [2000] ECR I-4475, paragraph 37), which, in the words of the third recital in the preamble to 


the directive, consists in the protection of human health and the environment against harmful effects 


caused by the collection, transport, treatment, storage and tipping of waste, having regard to Article 


174(2) EC, which provides that Community policy on the environment is to aim at a high level of 


protection and is to be based, in particular, on the precautionary principle and the principle that 


preventive action should be taken (see Case C-457/02 Niselli [2004] ECR I-10853, paragraph 33). 


39      The Court has also held that, in view of the aim pursued by Directive 75/442, the concept of waste 


cannot be interpreted restrictively (see ARCO Chemie Nederland, paragraph 40). 


40      That concept can cover all objects and substances discarded by their owner, even if they have a 


commercial value and are collected on a commercial basis for recycling, reclamation or reuse (see, in 


particular, Case C-9/00 Palin Granit and Vehmassalon kansanterveystyön kuntayhtymän 


hallitus [2002] ECR I-3533, paragraph 29 and the case-law cited). 


41      In this respect, certain circumstances may constitute evidence that a substance or object has been 


discarded or of an intention or requirement to discard it within the meaning of Article 1(a) of 


Directive 75/442. That will be the case in particular where the substance used is a production residue, 


that is to say, a product not sought as such (ARCO Chemie Nederland, paragraphs 83 and 84). The 


Court has thus said that leftover stone from extraction processes of a granite quarry which is not the 


product primarily sought by the operator in principle constitutes waste (Palin Granit, paragraphs 32 


and 33). 


42      However, goods, materials or raw materials resulting from a manufacturing or extraction process 


which is not primarily intended to produce that item may constitute not a residue but a by-product 


which the undertaking does not wish to discard but intends to exploit or market on economically 


advantageous terms in a subsequent process without prior processing (see Palin Granit, paragraph 34, 


and order in Case C-235/02 Saetti and Frediani [2004] ECR I-1005, paragraph 35). 


43      There is no reason to apply the provisions of Directive 75/442 to goods, materials or raw materials 


which have an economic value as products regardless of any form of processing and which, as such, 


are subject to the legislation applicable to those products (see Palin Granit, paragraph 35, and order 


in Saetti and Frediani, paragraph 35). 


44      However, having regard to the obligation to interpret the concept of waste widely in order to limit 


its inherent nuisance and harmful effects, the reasoning concerning by-products should be confined to 


situations in which the reuse of goods, materials or raw materials is not a mere possibility but a 


certainty, without prior processing and as an integral part of the production process (Palin Granit, 


paragraph 36, and order in Saetti and Frediani, paragraph 36). 


45      In addition to the criterion of whether a substance constitutes a production residue, a second 


relevant criterion for determining whether or not the substance is waste within the meaning of 


Directive 75/442 is thus the degree of likelihood that the substance will be reused without prior 


processing. If, in addition to the mere possibility of reusing the substance, there is also an economic 


advantage to the holder in so doing, the likelihood of such reuse is high. In that case, the substance in 


question can no longer be considered a substance which its holder seeks to ‘discard’ and must be 


regarded as a genuine product (see Palin Granit, paragraph 37). 


46      In the case at issue in the main proceedings, it appears that the substance in question is obtained as 


a result of the process of refining oil. 







47      However, this residual substance is capable of being exploited commercially on economically 


advantageous terms, as is confirmed by the fact that it was the subject of a commercial transaction and 


meets the buyer’s specifications, as the referring court points out. 


48      The answer to the first question must therefore be that a substance such as that at issue in the main 


proceedings, namely heavy fuel oil sold as a combustible fuel, does not constitute waste within the 


meaning of Directive 75/442, where it is exploited or marketed on economically advantageous terms 


and is capable of actually being used as a fuel without requiring prior processing. 


 The second question 


49      By its second question the referring court seeks essentially to know whether heavy fuel oil that is 


accidentally spilled into the sea following a shipwreck must in such circumstances be classified as 


waste within the meaning of category Q4 in Annex I to Directive 75/442. 


 Observations submitted to the Court 


50      The Commune de Mesquer, with which the French and Italian Governments and the Commission 


substantially agree, takes the view that where such hydrocarbons are discharged into the sea, and all 


the more so if they are mixed with water and sediment, they must be classified as waste within the 


meaning of Directive 75/442. 


51      The Total companies submit that the mixture consisting of hydrocarbons, water and sediment from 


the coast constitutes waste only if there is an obligation to dispose of or recover accidentally spilled 


hydrocarbons as such and they are indissolubly mixed with the water and sediment. 


52      The Belgian Government submits that the products thus spilled at sea should be classified not as 


waste within the meaning of Directive 75/442 but as heavy hydrocarbons within the meaning of the 


Liability Convention and the Fund Convention. The United Kingdom Government, while accepting 


that such hydrocarbons may be classified as waste within the meaning of that directive, considers it 


preferable for the accidental spillage of hydrocarbons at sea to be covered exclusively by the Liability 


Convention and the Fund Convention, so that Directive 75/442 does not apply in such circumstances. 


 Findings of the Court 


53      It should be noted, to begin with, that Annex I to Directive 75/442 provides lists of substances and 


objects that may be classified as waste. However, the lists are only intended as guidance, and the 


classification of waste is to be inferred primarily from the holder’s actions and the meaning of the 


term ‘discard’ (see Case C-1/03 Van de Walle and Others [2004] ECR I-7613, paragraph 42). 


54      The fact that Annex I to Directive 75/442, entitled ‘Categories of waste’, refers in point Q4 to 


‘Materials spilled, lost or having undergone other mishap, including any materials, equipment, etc., 


contaminated as a result of the mishap’ thus merely indicates that such materials may fall within the 


scope of waste. It cannot therefore suffice to classify as waste hydrocarbons which are accidentally 


spilled at sea and cause pollution of the territorial waters and then the coastline of a Member State 


(see, to that effect, Van de Walle, paragraph 43). 


55      In those circumstances, it must be examined whether such an accidental spillage of hydrocarbons is 


an act by which the holder discards them within the meaning of Article 1(a) of Directive 75/442 (see, 


to that effect, Van de Walle, paragraph 44). 


56      Where the substance or object in question is a production residue, that is to say, a product which is 


not itself wanted for subsequent use and which the holder cannot reuse on economically advantageous 







terms without prior processing, it must be regarded as a burden which the holder ‘discards’ (see Palin 


Granit, paragraphs 32 to 37, and Van de Walle, paragraph 46). 


57      In the case of hydrocarbons which are accidentally spilled and cause soil and groundwater 


contamination, the Court has held that they do not constitute a product which can be reused without 


prior processing (see Van der Walle, paragraph 47). 


58      The same conclusion must be reached in the case of hydrocarbons which are accidentally spilled at 


sea and cause pollution of the territorial waters and then the coastline of a Member State. 


59      It is common ground that the exploiting or marketing of such hydrocarbons, spread or forming an 


emulsion in the water or agglomerated with sediment, is very uncertain or even hypothetical. It is also 


agreed that, even assuming that it is technically possible, such exploiting or marketing would in any 


event imply prior processing operations which, far from being economically advantageous for the 


holder of the substance, would in fact be a significant financial burden. It follows that such 


hydrocarbons accidentally spilled at sea are to be regarded as substances which the holder did not 


intend to produce and which he ‘discards’, albeit involuntarily, while they are being transported, so 


that they must be classified as waste within the meaning of Directive 75/442 (see, to that effect, Van 


der Walle, paragraphs 47 and 50). 


60      Moreover, the applicability of that directive is not called into question by the fact that the 


accidental spillage of hydrocarbons took place not on the land territory of a Member State but in its 


exclusive economic zone. 


61      Without there being any need to rule on the applicability of the directive at the place where the 


ship sank, it suffices to observe that the hydrocarbons thus accidentally spilled drifted along the coast 


until they were washed up on it, so being discharged on the Member State’s land territory. 


62      It follows that, in the circumstances of the sinking of an oil tanker such as those at issue in the 


main proceedings, Directive 75/442 applies ratione loci. 


63      Consequently, the answer to the second question must be that hydrocarbons accidentally spilled at 


sea following a shipwreck, mixed with water and sediment and drifting along the coast of a Member 


State until being washed up on that coast, constitute waste within the meaning of Article 1(a) of 


Directive 75/442, where they are no longer capable of being exploited or marketed without prior 


processing. 


 The third question 


64      By its third question the referring court seeks to know whether, in the event of the sinking of an oil 


tanker, the producer of the heavy fuel oil spilled at sea and/or the seller of the fuel and charterer of the 


ship carrying the fuel may be required to bear the cost of disposing of the waste thus generated, even 


though the substance spilled at sea was transported by a third party, in this case a carrier by sea. 


 Observations submitted to the Court 


65      The Commune de Mesquer submits that in the main proceedings, for the purposes of the 


application of Article 15 of Directive 75/442, the producer of the heavy fuel oil and the seller of that 


fuel oil and charterer of the ship carrying it must be regarded as producers and holders, within the 


meaning of Article 1(b) and (c) of that directive, of the waste resulting from the spillage into the sea 


of that substance. 


66      According to the Total companies, in circumstances such as those at issue in the main proceedings, 


Article 15 of Directive 75/442 does not apply to the producer of the heavy fuel oil or to the seller of 







the oil and charterer of the ship carrying that substance, in that, at the time of the accident which 


converted the substance into waste, it was being carried by a third party. Furthermore, that provision 


also does not apply to the producer of the heavy fuel oil simply because he produced the product from 


which the waste came. 


67      The French Government, with which the Italian Government and the Commission agree in part, 


takes the view that the producer of the heavy fuel oil and/or the seller of the oil and charterer of the 


ship carrying that substance may be regarded as producers and/or holders of the waste resulting from 


the spillage at sea of that substance only if the shipwreck that converted the cargo of heavy fuel oil 


into waste was attributable to various actions capable of making them liable. The Commission adds, 


however, that the producer of a product such as heavy fuel oil may not, merely because of that 


activity, be regarded as a ‘producer’ and/or ‘holder’ within the meaning of Article 1(b) and (c) of 


Directive 75/442 of the waste generated by that product on the occasion of an accident during 


transport. He is none the less obliged under the second indent of Article 15 of that directive to bear the 


cost of disposing of the waste, in his capacity as ‘producer of the product from which the waste 


came’. 


68      According to the Belgian Government, the application of Directive 75/442 is excluded because the 


Liability Convention applies. Similarly, the United Kingdom Government considers that the Court 


should not answer this question, in that the case at issue in the main proceedings relates to issues of 


liability for the spillage of heavy fuel oil at sea. 


 Findings of the Court 


69      In circumstances such as those of the main proceedings, having regard to the aim of Directive 


75/442 as stated in the third recital in the preamble to the directive, the second indent of Article 15 of 


the directive provides that, in accordance with the ‘polluter pays’ principle, the cost of disposing of 


the waste is to be borne by the previous holders or the producer of the product from which the waste 


came. 


70      Under Article 8 of Directive 75/442, any ‘holder of waste’ is obliged to have it handled by a 


private or public waste collector or by an undertaking which carries out the operations listed in Annex 


II A or B to the directive, or to recover or dispose of it himself in accordance with the provisions of 


the directive (Case C-494/01 Commission v Ireland [2005] ECR I-3331, paragraph 179). 


71      It follows from those provisions that Directive 75/442 distinguishes the actual recovery or disposal 


operations, which it makes the responsibility of any ‘holder of waste’, whether producer or possessor, 


from the financial burden of those operations, which, in accordance with the ‘polluter pays’ principle, 


it imposes on the persons who cause the waste, whether they are holders or former holders of the 


waste or even producers of the product from which the waste came (Van de Walle, paragraph 58). 


72      The application of the ‘polluter pays’ principle within the meaning of the second sentence of the 


first subparagraph of Article 174(2) EC and Article 15 of Directive 75/442 would be frustrated if such 


persons involved in causing waste escaped their financial obligations as provided for by that directive, 


even though the origin of the hydrocarbons which were spilled at sea, albeit unintentionally, and 


caused pollution of the coastal territory of a Member State was clearly established. 


–       The terms ‘holder’ and ‘previous holders’ 


73      The Court has held, in the case of hydrocarbons spilled by accident as the result of a leak from a 


service station’s storage facilities which had been bought by that service station to meet its operating 


needs, that those hydrocarbons were in fact in the possession of the service station’s manager. The 


Court thus found that, in that context, the person who, for the purpose of his activity, had the 


hydrocarbons in stock when they became waste could be regarded as the person who ‘produced’ them 







within the meaning of Article 1(b) of Directive 75/442. Since he is at once the possessor and the 


producer of that waste, such a service station manager must be regarded as its holder within the 


meaning of Article 1(c) of that directive (see, to that effect, Van de Walle, paragraph 59). 


74      In the same way, in the case of hydrocarbons spilled by accident at sea, it must be held that the 


owner of the ship carrying those hydrocarbons is in fact in possession of them immediately before 


they become waste. In those circumstances, the shipowner may thus be regarded as having produced 


that waste within the meaning of Article 1(b) of Directive 75/442, and on that basis be categorised as 


a ‘holder’ within the meaning of Article 1(c) of that directive. 


75      However, that directive does not rule out the possibility that, in certain cases, the cost of disposing 


of waste is to be borne by one or more previous holders (Van de Walle, paragraph 57). 


–       Determination of the persons liable to bear the cost of disposing of the waste 


76      In the main proceedings, the question which arises is whether the person who sold the goods to the 


final consignee and for that purpose chartered the ship which sank may also be regarded as a ‘holder’, 


a ‘previous’ one, of the waste thus spilled. The referring court is also uncertain whether the producer 


of the product from which the waste came may also be responsible for bearing the cost of disposing of 


the waste thus produced. 


77      On this point, Article 15 of Directive 75/442 provides that certain categories of persons, in this 


case the ‘previous holders’ or the ‘producer of the product from which the waste came’, may, in 


accordance with the ‘polluter pays’ principle, be responsible for bearing the cost of disposing of 


waste. That financial obligation is thus imposed on them because of their contribution to the creation 


of the waste and, in certain cases, to the consequent risk of pollution. 


78      In the case of hydrocarbons accidentally spilled at sea following the sinking of an oil tanker, the 


national court may therefore consider that the seller of the hydrocarbons and charterer of the ship 


carrying them has ‘produced’ waste, if that court, in the light of the elements which it alone is in a 


position to assess, reaches the conclusion that that seller-charterer contributed to the risk that the 


pollution caused by the shipwreck would occur, in particular if he failed to take measures to prevent 


such an incident, such as measures concerning the choice of ship. In such circumstances, it will be 


possible to regard the seller-charterer as a previous holder of the waste for the purposes of applying 


the first part of the second indent of Article 15 of Directive 75/442. 


79      As noted in paragraph 69 above, in circumstances such as those of the main proceedings, the 


second indent of Article 15 of Directive 75/442 provides, by using the conjunction ‘or’, that the cost 


of disposing of the waste is to be borne either by the ‘previous holders’ or by the ‘producer of the 


product from which’ the waste in question came. 


80      In this regard, in accordance with Article 249 EC, while the Member States as the addressees of 


Directive 75/442 have the choice of form and methods, they are bound as to the result to be achieved 


in terms of financial liability for the cost of disposing of waste. They are therefore obliged to ensure 


that their national law allows that cost to be allocated either to the previous holders or to the producer 


of the product from which the waste came. 


81      As the Advocate General observes in point 135 of her Opinion, Article 15 of Directive 75/442 does 


not preclude the Member States from laying down, pursuant to their relevant international 


commitments such as the Liability Convention and the Fund Convention, that the shipowner and the 


charterer can be liable for the damage caused by the discharge of hydrocarbons at sea only up to 


maximum amounts depending on the tonnage of the vessel and/or in particular circumstances linked 


to their negligent conduct. That provision also does not preclude a compensation fund such as the 


Fund with resources limited to a maximum amount for each accident from assuming liability, 







pursuant to those international commitments, in place of the ‘holders’ within the meaning of 


Article 1(c) of Directive 75/442, for the cost of disposal of the waste resulting from hydrocarbons 


accidentally spilled at sea. 


82      However, if it happens that the cost of disposal of the waste produced by an accidental spillage of 


hydrocarbons at sea is not borne by that fund, or cannot be borne because the ceiling for 


compensation for that accident has been reached, and that, in accordance with the limitations and/or 


exemptions of liability laid down, the national law of a Member State, including the law derived from 


international agreements, prevents that cost from being borne by the shipowner and/or the charterer, 


even though they are to be regarded as ‘holders’ within the meaning of Article 1(c) of Directive 


75/442, such a national law will then, in order to ensure that Article 15 of that directive is correctly 


transposed, have to make provision for that cost to be borne by the producer of the product from 


which the waste thus spread came. In accordance with the ‘polluter pays’ principle, however, such a 


producer cannot be liable to bear that cost unless he has contributed by his conduct to the risk that the 


pollution caused by the shipwreck will occur. 


83      The obligation of a Member State to take all the measures necessary to achieve the result 


prescribed by a directive is a binding obligation imposed by the third paragraph of Article 249 EC and 


by the directive itself. That duty to take all appropriate measures, whether general or particular, is 


binding on all the authorities of the Member States including, for matters within their jurisdiction, the 


courts (see Case C-106/89 Marleasing [1990] ECR I-4135, paragraph 8, and Inter-Environnement 


Wallonie, paragraph 40). 


84      It follows that, in applying national law, whether the provisions in question were adopted before or 


after the directive or derive from international agreements entered into by the Member State, the 


national court called on to interpret that law is required to do so, as far as possible, in the light of the 


wording and the purpose of the directive, in order to achieve the result pursued by the directive and 


thereby comply with the third paragraph of Article 249 EC (see, to that effect, Marleasing, paragraph 


8). 


85      Moreover, contrary to the arguments put forward by the Total companies at the hearing, the 


Community is not bound by the Liability Convention or the Fund Convention. In the first place, the 


Community has not acceded to those international instruments and, in the second place, it cannot be 


regarded as having taken the place of its Member States, if only because not all of them are parties to 


those conventions (see, by analogy, Case C-379/92 Peralta [1994] ECR I-3453, paragraph 16, and 


Case C-308/06 Intertanko and Others [2008] ECR I-0000, paragraph 47), or as being indirectly bound 


by those conventions as a result of Article 235 of the United Nations Convention on the Law of the 


Sea, signed at Montego Bay on 10 December 1982, which entered into force on 16 November 1994 


and was approved by Council Decision 98/392/EC of 23 March 1998 (OJ 1998 L 179, p. 1), 


paragraph 3 of which confines itself, as the French Government pointed out at the hearing, to 


establishing a general obligation of cooperation between the parties to the convention. 


86      Furthermore, as regards Decision 2004/246 authorising the Member States to sign, ratify or accede 


to, in the interest of the Community, the Protocol of 2003 to the Fund Convention, it suffices to state 


that that decision and the Protocol of 1993 cannot apply to the facts at issue in the main proceedings. 


87      It is true that Directive 2004/35 expressly provides in Article 4(2) that it is not to apply to an 


incident or activity in respect of which liability or compensation falls within the scope of any of the 


international conventions listed in Annex IV, which mentions the Liability Convention and the Fund 


Convention. The Community legislature, as stated in recital 10 in the preamble to that directive, found 


it necessary to take express account of the relevant international conventions regulating more 


comprehensively and more stringently the operation of any of the activities within the scope of that 


directive. 







88      However, Directive 75/442 does not contain a similar provision, even in the codified version 


resulting from Directive 2006/12. 


89      In the light of the above considerations, the answer to the third question must be that, for the 


purposes of applying Article 15 of Directive 75/442 to the accidental spillage of hydrocarbons at sea 


causing pollution of the coastline of a Member State: 


–        the national court may regard the seller of those hydrocarbons and charterer of the ship carrying 


them as a producer of that waste within the meaning of Article 1(b) of Directive 75/442, and thereby 


as a ‘previous holder’ for the purposes of applying the first part of the second indent of Article 15 of 


that directive, if that court, in the light of the elements which it alone is in a position to assess, reaches 


the conclusion that that seller-charterer contributed to the risk that the pollution caused by the 


shipwreck would occur, in particular if he failed to take measures to prevent such an incident, such as 


measures concerning the choice of ship; 


–        if it happens that the cost of disposing of the waste produced by an accidental spillage of 


hydrocarbons at sea is not borne by the Fund, or cannot be borne because the ceiling for compensation 


for that accident has been reached, and that, in accordance with the limitations and/or exemptions of 


liability laid down, the national law of a Member State, including the law derived from international 


agreements, prevents that cost from being borne by the shipowner and/or the charterer, even though 


they are to be regarded as ‘holders’ within the meaning of Article 1(c) of Directive 75/442, such a 


national law will then, in order to ensure that Article 15 of that directive is correctly transposed, have 


to make provision for that cost to be borne by the producer of the product from which the waste thus 


spread came. In accordance with the ‘polluter pays’ principle, however, such a producer cannot be 


liable to bear that cost unless he has contributed by his conduct to the risk that the pollution caused by 


the shipwreck will occur. 


 Costs 


90      Since these proceedings are, for the parties to the main proceedings, a step in the action pending 


before the national court, the decision on costs is a matter for that court. Costs incurred in submitting 


observations to the Court, other than the costs of those parties, are not recoverable. 


On those grounds, the Court (Grand Chamber) hereby rules: 


1.      A substance such as that at issue in the main proceedings, namely heavy fuel oil sold as a 


combustible fuel, does not constitute waste within the meaning of Council Directive 75/442/EEC of 


15 July 1975 on waste, as amended by Commission Decision 96/350/EC of 24 May 1996, where it is 


exploited or marketed on economically advantageous terms and is capable of actually being used as a 


fuel without requiring prior processing. 


2.      Hydrocarbons accidentally spilled at sea following a shipwreck, mixed with water and sediment 


and drifting along the coast of a Member State until being washed up on that coast, constitute waste 


within the meaning of Article 1(a) of Directive 75/442, as amended by Decision 96/350, where they 


are no longer capable of being exploited or marketed without prior processing. 


3.      For the purposes of applying Article 15 of Directive 75/442, as amended by Decision 96/350, to the 


accidental spillage of hydrocarbons at sea causing pollution of the coastline of a Member State: 


–        the national court may regard the seller of those hydrocarbons and charterer of the ship carrying 


them as a producer of that waste within the meaning of Article 1(b) of Directive 75/442, as amended 


by Decision 96/350, and thereby as a ‘previous holder’ for the purposes of applying the first part of 







the second indent of Article 15 of that directive, if that court, in the light of the elements which it 


alone is in a position to assess, reaches the conclusion that that seller-charterer contributed to the risk 


that the pollution caused by the shipwreck would occur, in particular if he failed to take measures to 


prevent such an incident, such as measures concerning the choice of ship; 


–        if it happens that the cost of disposing of the waste produced by an accidental spillage of 


hydrocarbons at sea is not borne by the International Oil Pollution Compensation Fund, or cannot be 


borne because the ceiling for compensation for that accident has been reached, and that, in accordance 


with the limitations and/or exemptions of liability laid down, the national law of a Member State, 


including the law derived from international agreements, prevents that cost from being borne by the 


shipowner and/or the charterer, even though they are to be regarded as ‘holders’ within the meaning 


of Article 1(c) of Directive 75/442, as amended by Decision 96/350, such a national law will then, in 


order to ensure that Article 15 of that directive is correctly transposed, have to make provision for that 


cost to be borne by the producer of the product from which the waste thus spread came. In accordance 


with the ‘polluter pays’ principle, however, such a producer cannot be liable to bear that cost unless 


he has contributed by his conduct to the risk that the pollution caused by the shipwreck will occur. 


 





























































 


International Convention 
on Civil Liability for Oil Pollution Damage, 1992 


(1992 Liability Convention) 
 


(BGBl. 1996 II S. 671; BGBl. 2002 II 943) 


 


 


Article I 
For the purposes of this Convention: 


1. “Ship“ means any sea-going vessel and sea-borne craft of any type whatsoever constructed or 
adapted for the carriage oil in bulk as cargo, provided that a ship capable of carrying oil and other 
cargoes shell be regarded as a ship only when it is actually carrying oil in bulk as cargo and 
during any voyage following such carriage unless it is proved that it has no residues of such 
carriage in bulk aboard. 


2. “Person” means any individual or partnership or any public or private body, whether corporate 
or not, including a State or any of its constituent subdivisions. 


3. “Owner” means the person or persons registered as the owner of the ship or, in the absence of 
registration, the person or persons owning the ship. However in the case of a ship owned by a 
State and operated by a company which in that State is registered as the ship‘s operator, “owner “ 
shell mean such company. 


4. “State of the ship‘s registry” means in relation of registered ships the State of registration of 
the ship, and in relation to unregistered ships the State whose flag the ship is flying. 


5. “Oil“ means any persistent hydrocarbon mineral oil such as crude oil, fuel oil, heavy diesel oil 
and lubricating oil, whether carried on board a ship as cargo or in the bunkers of such a ship. 


6. “Pollution damage“ means: 


(a) loss or damage caused outside the ship by contamination resulting from the escape or 
discharge of oil from the ship, wherever such escape or discharge may occur, provided that 
compensation for impairment of the environment other than loss of profit from such 
impairment shall be limited to costs of reasonable measures of reinstatement actually 
undertaken or to be undertaken; 


(b) the costs of preventive measures and further loss or damage caused by preventive measures. 


7. “Preventive measures“ means any reasonable measures taken by any person after an incident 
has occurred to prevent or minimize pollution damage. 


8. “Incident” means any occurrence, or series of occurrences having the same origin, which 
causes pollution damage or creates a grave and imminent threat of causing such damage. 


9. “Organisation“ means the International Maritime Organisation. 


10. “1969 Liability Convention” means the International Convention on Civil Liability for Oil 
Pollution Damage, 1969. For States Parties to the Protocol of 1976 to that Convention, the term 







 


shall be deemed to include the 1969 Liability Convention as amended by that Protocol. 


 


Article II 
This Convention shall apply exclusivley: 


(a) to pollution damage caused: 


(i) in the territory, including the territorial sea, of a Contracting State, and 


(ii) in the exclusive economic zone of a Contracting State, established in accordance with 
international law, or, if a Contracting State has not established such a zone, in an area 
beyond and adjacent to the territorial sea of that State determined by that State in 
accordance with international law and extending not more than 200 nautical miles from the 
baselines from which the breadth of its territorial sea is measured; 


b) to preventive measures, wherever taken, to prevent or minimize such damage. 


 


Article III 
1. Except as provided in paragraphs 2 and 3 of this Article, the owner of a ship at the time of an 
incident, or, where the incident consists of a series of occurrences, at the time of the first such 
occurrence, shall be liable for any pollution damage caused by the ship as a result of the incident. 


2. No liability for pollution damage shall attach to the owner if he proves that the damage: 


(a) resulted from an act of war, hostilities, civil war, insurrection or a natural phenomenon of an 
exceptional, inevitable and irresistible character, or 


(b) was wholly caused by an act or omission done with intent to cause damage by a third party, or 


(c) was wholly caused by the negligence or other wrongful act of any Government or other 
authority responsible for the maintenance of lights or other navigational aids in the exercise of 
that function. 


3. If the owner proves that the pollution damage resulted wholly or partially either from an act or 
omission done with intent to cause damage by the person who suffered the damage or from the 
negligence of that person, the owner may be exonerated wholly or partially from his liability to 
such person. 


4. No claim for compensation for pollution damage may be made against the owner otherwise 
than in accordance with this Convention. Subject to paragraph 5 of this Article, no claim for 
compensation for pollution damage under this Convention or otherwise may be made against: 


(a) the servants or agents of the owner or the members of the crew; 


(b) the pilot or any other person who, without being a member of the crew, performs services for 
the ship; 


(c) any charterer (howsoever described, including a bareboat charterer), manager or operator of 
the ship; 


(d) any person performing salvage operations with the consent of the owner or on the instructions 
of a competent public authority; 







 


(e) any person taking preventive measures; 


(f) all servants or agents of persons mentioned in sub-paragraphs (c), (d) and (e); 


unless the damage resulted from their personal act or omission, committed with the intent to 
cause such damage, or recklessly and with knowledge that such damage would probably result. 


5. Nothing in this Convention shall prejudice any right of recourse of the owner against third 
parties. 


 


Article IV 
When an incident involving two or more ships occurs and pollution damage results therefrom, the 
owners of all the ships concerned, unless exonerated under Article III, shall be jointly and 
severally liable for all such damage which is not reasonably separable. 


 


Article V 
1. The owner of a ship shall be entitled to limit his liability under this Convention in respect of 
any one incident to an aggregate amount calculated as follows: 


(a) 4.510.000 units of account for a ship not exceeding 5,000 units of tonnage; 


(b) for a ship with a tonnage in excess thereof, for each additional unit of tonnage, 631 units of 
account in addition to the amount mentioned in sub-paragraph (a); 


provided, however, that this aggregate amount shall not in any event exceed 89.770.000 units of 
account. 


2. The owner shall not be entitled to limit his liability under this Convention if it is proved that 
the pollution damage resulted from his personal act or omission, committed with the intent to 
cause such damage, or recklessly and with knowledge that such damage would probably result. 


3. For the purpose of availing himself of the benefit of limitation provided for in paragraph 1 of 
this Article, the owner shall constitute a fund for the total sum representing the limit of his 
liability with the Court or other competent authority of any one of the Contracting States in which 
action is brought, under Article IX or, if no action is brought, with any Court or other competent 
authority in any one of the Contracting States in which an action can be brought under Article IX. 
The fund can be constituted either by depositing the sum or by producing a bank guarantee or 
other guarantee, acceptable under the legislation of the Contracting state where the fund is 
constituted, and considered to be adequate by the Court or other competent authority. 


4. The fund shall be distributed among the claimants in proportion to the amounts of their 
established claims. 


5. If before the fund is distributed the owner or any of his servants or agents or any person 
providing him insurance or other financial security has as a result of the incident in question, paid 
compensation for pollution damage, such person shall, up to the amount he has paid, acquire by 
subrogation the rights which the person so compensated would have enjoyed under this 
Convention. 


6. The right of subrogation provided for in paragraph 5 of this Article may also be exercised by a 







 


person other than those mentioned therein in respect of any amount of compensation for pollution 
damage which he may have paid but only to the extent that such subrogation is permitted under 
the applicable national law. 


7. Where the owner or any other person establishes that he may be compelled to pay at a later 
date in whole or in part any such amount of compensation, with regard to which such person 
would have enjoyed a right of subrogation under paragraphs 5 or 6 of this Article, had the 
compensation been paid before the fund was distributed, the Court or other competent authority 
of the State where the fund has been constituted may order that a sufficient sum shall be 
provisionally set aside to enable such person at such later date to enforce his claim against the 
fund. 


8. Claims in respect of expenses reasonably incurred or sacrifices reasonably made by the owner 
voluntarily to prevent or minimize pollution damage shall rank equally with other claims against 
the fund. 


9. (a) The “unit of account“ referred to in paragraph 1 of this Article is the Special Drawing Right 
as defined by the International Monetary Fund. The amounts mentioned in paragraph 1 shall 
be converted into national currency on the basis of the value of that currency by reference to 
the Special Drawing Right an the date of the constitution of the Fund referred to in paragraph 
3. The value of the national currency, in terms of the Special Drawing Right, of a Contracting 
State which is a member of the International Monetary Fund shall be calculated in accordance 
with the method of valuation applied by the International Monetary Fund in effect on the date 
in question for its operations and transactions. The value of the national currency, in terms of 
the Special Drawing Right, of a contracting State which is not a member of the International 
Monetary Fund, shall be calculated in a manner determined by that State. 


(b) Nevertheless, a Contracting State which is not a member ot the International Monetary Fund 
and whose law does not permit the application of the provisions of paragraph 9 (a) may, at the 
time of ratification, acceptance, approval of or accession to this Convention or at any time 
thereafter, declare that the unit of account referred to in paragraph 9 (a) shall be equal to 15 
gold francs. The gold franc referred to in this paragraph corresponds to sixty-five and a half 
milligrammes of gold of millesimal fineness nine hundred. The conversion of the gold franc 
into the national currency shall be made according to the law of the State concerned. 


(c) The calculation mentioned in the last sentence of paragraph 9 (a) and the conversion 
mentioned in paragraph 9 (b) shall be made in such manner as to express in the national 
currency of the contracting State as far as possible the same real value for the amounts in 
paragraph 1 as would result from the application of the first three sentences of paragraph 9 (a). 
Contracting States shall communicate to the depositary the manner of calculation pursuant to 
paragraph 9 (a), or the result of the conversion in paragraph 9 (b) as the case may be, when 
depositing an instrument of ratification, acceptance, approval of or accession to this 
Convention and whenever there is a change in either. 


10. For the purpose of this Article the ship‘s tonnage shall be the gross tonnage calculated in 
accordance with the tonnage measurement regulations contained in Annex Í of the International 
Convention on Tonnage Measurement of Ships, 1969. 


11. The insurer or ether person providing financial security shall be entitled to constitute a fund 
in accordance with this Article on the same conditions and having the same effect as if it were 
constituted by the owner. Such a fund may be constituted even if, under the provisions of 







 


paragraph 2, the owner is not entitled to limit his liability, but its constitution shall in that case 
not prejudice the rights of any claimant against the owner. 


 


Article VI 
1. Where the owner, after an incident, has constituted a fund in accordance with Article V, and is 
entitled to limit his liability, 


(a) no person having a claim for pollution damage arising out of that incident shall be entitled to 
exercise any right against any other assets of the owner in respect of such claim; 


(b) the Court or other competent authority of any Contracting State shall order the release of any 
ship or other property belonging to the owner which has been arrested in respect of a claim for 
pollution damage arising out of that incident, and shall similarly release any bail or other 
security furnished to avoid such arrest. 


2. The foregoing shall, however, only apply it the claimant has access to the Court administering 
the fund and the fund is actually available in respect of his claim. 


 


Article VII 
1. The owner of a ship registered in a Contracting State and carrying more than 2,000 tons of oil 
in bulk as cargo shall be required to maintain insurance or other financial security, such as the 
guarantee of a bank or a certificate delivered by an international compensation fund, in the sums 
fixed by applying the limits of liability prescribed in Article V, paragraph 1 to cover his liability 
for pollution damage under this Convention. 


2. A certificate attesting that insurance or other financial security is in force in accordance with 
the previsions of this Convention shall be issued to each ship after the appropriate authority of a 
Contracting State has determined that the requirements of paragraph 1 have been complied with. 
With respect to a ship registered in a Contracting State such certificate shall be issued or certified 
by the appropriate authority of the State of the ship‘s registry; with respect to a ship not 
registered in a Contracting State it may be issued or certified by the appropriate authority of any 
Contracting State. This certificate shall be in the form of the annexed model and shall contain the 
following particulars: 


(a) name of ship and port of registration; 


(b) name and principal place of business of owner; 


(c) type of security; 


(d) name and principal place of business of insurer or other person giving security and, where 
appropriate, place of business where the insurance or security is established; 


(e) period of validity of certificate which shall not be longer than the period of validity of the 
insurance or other security. 


3. The certificate shall be in the official language or languages of the issuing State. lf the 
language used is neither English nor French, the text shall include a translation into one of these 
languages. 







 


4. The certificate shall be carried on board the ship and a copy shall be deposited with the 
authorities who keep the record of the ship‘s registry or, if the ship is not registered in a 
Contracting State, with the authorities of the State issuing or certifying the certificate. 


5. An insurance or other financial security shall not satisfy the requirements of this Article if it 
can cease, for reasons other than the expiry of the period of validity of the insurance or security 
specified in the certificate under paragraph 2 of this Article, before three months have elapsed 
from the date an which notice of its termination is given to the authorities referred to in paragraph 
4 of this Article, unless the certificate has been surrendered to these authorities or a new 
certificate has been issued within the said period. The foregoing provisions shall similarly apply 
to any modification which results in the insurance or security no longer satisfying the 
requirements of this Article. 


6. The State of registry shall, subject to the provisions of this Article, determine the conditions of 
issue and validity of the certificate. 


7. Certificates issued or certified under the authority of a Contracting State in accordance with 
paragraph 2 shall be accepted by other Contracting States for the purposes of this Convention and 
shall be regarded by other Contracting States as having the same force as certificates issued or 
certified by them even if issued or certified in respect of a ship not registered in a Contracting 
State. A Contracting State may at any time request consultation with the issuing or certifying 
State should it believe that the insurer or guarantor named in the certificate is not financially 
capable of meeting the obligations imposed by this Convention. 


8. Any claim for compensation for pollution damage may be brought directly against the insurer 
or other person providing financial security for the owner‘s liability for pollution damage. In such 
case the defendant may, even if the owner is not entitled to limit his liability according to Article 
V, paragraph 2, avail himself of the limits of liability prescribed in Article V, paragraph 1. He 
may further avail himself of the defences (other than the bankruptcy or winding up of the owner) 
which the owner himself would have been entitled to invoke. Furthermore, the defendant may 
avail himself of the defence that the pollution damage resulted from the wilful misconduct of the 
owner himself, but the defendant shall not avail himself of any other defence which he might 
have been entitled to invoke in proceedings brought by the owner against him. The defendant 
shall in any event have the right to require the owner to be joined in the proceedings. 


9. Any sums provided by insurance or by other financial security maintained in accordance with 
paragraph 1 of this Article shall be available exclusively for the satisfaction of claims under this 
Convention. 


10. A Contracting State shall not permit a ship under its flag to which this Article applies to trade 
unless a certificate has been issued under paragraph 2 or 12 of this Article. 


11. Subject to the provisions of this Article, each Contracting State shall ensure, under its 
national legislation, that insurance or other security to the extent specified in paragraph 1 of this 
Article is in force in respect of any ship, wherever registered, entering or leaving a port in its 
territory, or arriving at or leaving an offshore terminal in its territorial sea, if the ship actually 
carries more than 2,000 tons of oil in bulk as cargo. 


12. If insurance or other financial security is not maintained in respect of a ship owned by a 
Contracting State, the provisions of this Article relating thereto shall not be applicable to such 
ship, but the ship shall carry a certificate issued by the appropriate authorities of the State of the 







 


ship‘s registry stating that the ship is owned by that State and that the ships liability is covered 
within the limits prescribed by Article V, paragraph 1. Such a certificate shall follow as closely as 
practicable the model prescribed by paragraph 2 of this Article. 


 


Article VIII 
Rights of compensation under this Convention shall be extinguished unless an action is brought 
thereunder within three years from the date when the damage occurred. However, in no case shall 
an action be brought after six years from the date of the incident which caused the damage. 
Where this incident consists of a series of occurrences, the six year‘s period shall run from the 
date of the first such occurrence. 


 


Article IX 
1. Where an incident has caused pollution damage in the territory, including the territorial see or 
an area referred to in Article II, of one or more Contracting States or preventive measures have 
been taken to prevent or minimize pollution damage in such territory including the territorial see 
or area, actions for compensation may only be brought in the Courts of any such Contracting 
State or States. Reasonable notice of any such action shell be given to the defendant. 


2. Each Contracting State shall ensure that its Courts possess the necessary jurisdiction to 
entertain such actions for compensation. 


3. After the fund has been constituted in accordance with Article V the Courts of the State in 
which the fund is constituted shell be exclusively competent to determine all matters relating to 
the apportionment and distribution of the fund. 


 


Article X 
1. Any judgment given by a Court with jurisdiction in accordance with Article IX which is 
enforceable in the State of origin where it is no longer subject to ordinary forms of review, shall 
be recognized in any Contracting State, except: 


(a) where the judgment was obtained by fraud; or 


(b) where the defendant was not given reasonable notice and a fair opportunity to present his 
case, 


2. A judgment recognized under paragraph 1 of this Article shall be enforceable in each 
Contracting State as soon as the formalities required in that State have been complied with. The 
formalities shell not permit the merits of the case to be re-opened. 


 


Article XI 
1. The provisions of this Convention shall not apply to warships or other ships owned or operated 
by a State and used, for the time being, only on government non-commercial service. 


2. With respect to ships owned by a Contracting State and used for commercial purposes, each 
State shall be subject to suit in the jurisdictions set forth in Article IX and shall waive all 







 


defences based on its status as a sovereign State. 


 


Article XII 
This Convention shall supersede any International Conventions in force or open for signature, 
ratification or accession at the date on which the Convention is opened for signature, but only to 
the extent that such Conventions would be in conflict with it; however, nothing in this Article 
shall affect the obligations of Contracting States to non-Contracting States arising under such 
International Conventions. 


 


Article XIIbis 
T r a n s i t i o n a l  p r o v i s i o n s 


The following transitional provisions shall apply in the case of a State which at the time of an 
incident is a Party both to this Convention and to the 1969 Liability Convention: 


(a) where an incident has caused pollution damage within the scope of this Convention, liability 
under this Convention shall be deemed to be discharged if, and to the extent that, it also arises 
under the 1969 Liability Convention; 


(b) where an incident bas caused pollution damage within the scope of this Convention, and the 
State is a Party both to this Convention and to the International Convention on the 
Establishment of an International Fund to compensation for Oil Pollution Damage, 1971, 
liability remaining to be discharged after the application of sub-paragraph (a) of this Article 
shall arise under this Convention only to the extent that pollution damage remains 
uncompensated after application of the said 1971 Convention; 


(c) in the application of Article III, paragraph 4, of this Convention the expression “this 
Convention“ shall be interpreted as referring to this Convention or the 1969 Liability 
Convention, as appropriate; 


(d) in the application of Article V, paragraph 3, of this Convention the total sum of the fund to be 
constituted shall be reduced by the amount by which liability has been deemed to be 
discharged in accordance with sub-paragraph (a) of this Article. 


 


Article XIIter 
F i n a l  c l a u s e s 


The final clauses of this Convention shall be Articles 12 to 18 of the Protocol of 1992 to amend 
the 1969 Liability Convention. References in this Convention to Contracting States shall be taken 
to mean references to the Contracting States of that Protocol. 
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International Convention 
for the 


Regulation of Whaling 


Washington, 2nd December, 1946 


 
The Governments whose duly authorised representatives 
have subscribed hereto, 


Recognizing the interest of the nations of the world in 
safeguarding for future generations the great natural 
resources represented by the whale stocks; 


Considering that the history of whaling has seen over-
fishing of one area after another and of one species of 
whale after another to such a degree that it is essential to 
protect all species of whales from further over-fishing; 


Recognizing that the whale stocks are susceptible of 
natural increases if whaling is properly regulated, and that 
increases in the size of whale stocks will permit increases 
in the number of whales which may be captured without 
endangering these natural resources; 


Recognizing that it is in the common interest to achieve 
the optimum level of whale stocks as rapidly as possible 
without causing widespread economic and nutritional 
distress; 


Recognizing that in the course of achieving these 
objectives, whaling operations should be confined to those 
species best able to sustain exploitation in order to give an 
interval for recovery to certain species of whales now 
depleted in numbers; 


Desiring to establish a system of international regulation 
for the whale fisheries to ensure proper and effective 
conservation and development of whale stocks on the basis 
of the principles embodied in the provisions of the 
International Agreement for the Regulation of Whaling, 
signed in London on 8th June, 1937, and the protocols to 
that Agreement signed in London on 24th June, 1938, and 
26th November, 1945; and 


Having decided to conclude a convention to provide for 
the proper conservation of whale stocks and thus make 
possible the orderly development of the whaling industry; 


Have agreed as follows:- 


Article I 
1. This Convention includes the Schedule attached thereto 


which forms an integral part thereof. All references to 
“Convention” shall be understood as including the said 
Schedule either in its present terms or as amended in 
accordance with the provisions of Article V. 


2. This Convention applies to factory ships, land stations, 
and whale catchers under the jurisdiction of the 
Contracting Governments and to all waters in which 
whaling is prosecuted by such factory ships, land 
stations, and whale catchers. 


Article II 
As used in this Convention:- 
1. “Factory ship” means a ship in which or on which 


whales are treated either wholly or in part; 
2. “Land station” means a factory on the land at which 


whales are treated either wholly or in part; 


3. “Whale catcher” means a ship used for the purpose of 
hunting, taking, towing, holding on to, or scouting for 
whales; 


4. “Contracting Government” means any Government 
which has deposited an instrument of ratification or has 
given notice of adherence to this Convention. 


Article III 
1. The Contracting Governments agree to establish an 


International Whaling Commission, hereinafter referred 
to as the Commission, to be composed of one member 
from each Contracting Government. Each member shall 
have one vote and may be accompanied by one or more 
experts and advisers. 


2. The Commission shall elect from its own members a 
Chairman and Vice-Chairman and shall determine its 
own Rules of Procedure. Decisions of the Commission 
shall be taken by a simple majority of those members 
voting except that a three-fourths majority of those 
members voting shall be required for action in pursuance 
of Article V. The Rules of Procedure may provide for 
decisions otherwise than at meetings of the Commission. 


3. The Commission may appoint its own Secretary and 
staff. 


4. The Commission may set up, from among its own 
members and experts or advisers, such committees as it 
considers desirable to perform such functions as it may 
authorize. 


5. The expenses of each member of the Commission and of 
his experts and advisers shall be determined and paid by 
his own Government. 


6. Recognizing that specialized agencies related to the 
United Nations will be concerned with the conservation 
and development of whale fisheries and the products 
arising therefrom and desiring to avoid duplication of 
functions, the Contracting Governments will consult 
among themselves within two years after the coming 
into force of this Convention to decide whether the 
Commission shall be brought within the framework of a 
specialized agency related to the United Nations. 


7. In the meantime the Government of the United Kingdom 
of Great Britain and Northern Ireland shall arrange, in 
consultation with the other Contracting Governments, to 
convene the first meeting of the Commission, and shall 
initiate the consultation referred to in paragraph 6  
above. 


8. Subsequent meetings of the Commission shall be 
convened as the Commission may determine. 


Article IV 
1. The Commission may either in collaboration with or 


through independent agencies of the Contracting 
Governments or other public or private agencies, 
establishments, or organizations, or independently 
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(a) encourage, recommend, or if necessary, organize 
studies and investigations relating to whales and 
whaling; 


(b) collect and analyze statistical information concerning 
the current condition and trend of the whale stocks 
and the effects of whaling activities thereon; 


(c) study, appraise, and disseminate information 
concerning methods of maintaining and increasing 
the populations of whale stocks. 


2. The Commission shall arrange for the publication of 
reports of its activities, and it may publish independently 
or in collaboration with the International Bureau for 
Whaling Statistics at Sandefjord in Norway and other 
organizations and agencies such reports as it deems 
appropriate, as well as statistical, scientific, and other 
pertinent information relating to whales and whaling. 


Article V 
1. The Commission may amend from time to time the 


provisions of the Schedule by adopting regulations with 
respect to the conservation and utilization of whale 
resources, fixing (a) protected and unprotected species; 
(b) open and closed seasons; (c) open and closed waters, 
including the designation of sanctuary areas; (d) size 
limits for each species; (e) time, methods, and intensity 
of whaling (including the maximum catch of whales to 
be taken in any one season); (f) types and specifications 
of gear and apparatus and appliances which may be 
used; (g) methods of measurement; and (h) catch returns 
and other statistical and biological records. 


2. These amendments of the Schedule (a) shall be such as 
are necessary to carry out the objectives and purposes of 
this Convention and to provide for the conservation, 
development, and optimum utilization of the whale 
resources; (b) shall be based on scientific findings; (c) 
shall not involve restrictions on the number or 
nationality of factory ships or land stations, nor allocate 
specific quotas to any factory ship or land station or to 
any group of factory ships or land stations; and (d) shall 
take into consideration the interests of the consumers of 
whale products and the whaling industry. 


3. Each of such amendments shall become effective with 
respect to the Contracting Governments ninety days 
following notification of the amendment by the 
Commission to each of the Contracting Governments, 
except that (a) if any Government presents to the 
Commission objection to any amendment prior to the 
expiration of this ninety-day period, the amendment 
shall not become effective with respect to any of the 
Governments for an additional ninety days; (b) 
thereupon, any other Contracting Government may 
present objection to the amendment at any time prior to 
the expiration of the additional ninety-day period, or 
before the expiration of thirty days from the date of 
receipt of the last objection received during such 
additional ninety-day period, whichever date shall be the 
later; and (c) thereafter, the amendment shall become 
effective with respect to all Contracting Governments 
which have not presented objection but shall not become 
effective with respect to any Government which has so 
objected until such date as the objection is withdrawn. 
The Commission shall notify each Contracting 
Government immediately upon receipt of each objection 
and withdrawal and each Contracting Government shall 
acknowledge receipt of all notifications of amendments, 
objections, and withdrawals. 


4. No amendments shall become effective before 1st July, 
1949. 


Article VI 
The Commission may from time to time make 
recommendations to any or all Contracting Governments 
on any matters which relate to whales or whaling and to the 
objectives and purposes of this Convention. 


Article VII 
The Contracting Government shall ensure prompt 
transmission to the International Bureau for Whaling 
Statistics at Sandefjord in Norway, or to such other body as 
the Commission may designate, of notifications and 
statistical and other information required by this 
Convention in such form and manner as may be prescribed 
by the Commission. 


Article VIII 
1. Notwithstanding anything contained in this Convention 


any Contracting Government may grant to any of its 
nationals a special permit authorizing that national to 
kill, take and treat whales for purposes of scientific 
research subject to such restrictions as to number and 
subject to such other conditions as the Contracting 
Government thinks fit, and the killing, taking, and 
treating of whales in accordance with the provisions of 
this Article shall be exempt from the operation of this 
Convention. Each Contracting Government shall report 
at once to the Commission all such authorizations which 
it has granted. Each Contracting Government may at any 
time revoke any such special permit which it has 
granted. 


2. Any whales taken under these special permits shall so 
far as practicable be processed and the proceeds shall be 
dealt with in accordance with directions issued by the 
Government by which the permit was granted. 


3. Each Contracting Government shall transmit to such 
body as may be designated by the Commission, in so far 
as practicable, and at intervals of not more than one 
year, scientific information available to that Government 
with respect to whales and whaling, including the results 
of research conducted pursuant to paragraph 1 of this 
Article and to Article IV. 


4. Recognizing that continuous collection and analysis of 
biological data in connection with the operations of 
factory ships and land stations are indispensable to 
sound and constructive management of the whale 
fisheries, the Contracting Governments will take all 
practicable measures to obtain such data. 


Article IX 
1. Each Contracting Government shall take appropriate 


measures to ensure the application of the provisions of 
this Convention and the punishment of infractions 
against the said provisions in operations carried out by 
persons or by vessels under its jurisdiction. 


2. No bonus or other remuneration calculated with relation 
to the results of their work shall be paid to the gunners 
and crews of whale catchers in respect of any whales the 
taking of which is forbidden by this Convention. 


3. Prosecution for infractions against or contraventions of 
this Convention shall be instituted by the Government 
having jurisdiction over the offence. 


4. Each Contracting Government shall transmit to the 
Commission full details of each infraction of the 
provisions of this Convention by persons or vessels 
under the jurisdiction of that Government as reported by 
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its inspectors. This information shall include a statement 
of measures taken for dealing with the infraction and of 
penalties imposed. 


Article X 
1. This Convention shall be ratified and the instruments of 


ratifications shall be deposited with the Government of 
the United States of America. 


2. Any Government which has not signed this Convention 
may adhere thereto after it enters into force by a 
notification in writing to the Government of the United 
States of America. 


3. The Government of the United States of America shall 
inform all other signatory Governments and all adhering 
Governments of all ratifications deposited and 
adherences received. 


4. This Convention shall, when instruments of ratification 
have been deposited by at least six signatory 
Governments, which shall include the Governments of 
the Netherlands, Norway, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America, 
enter into force with respect to those Governments and 
shall enter into force with respect to each Government 
which subsequently ratifies or adheres on the date of the 
deposit of its instrument of ratification or the receipt of 
its notification of adherence. 


 


5. The provisions of the Schedule shall not apply prior to 
1st July, 1948. Amendments to the Schedule adopted 
pursuant to Article V shall not apply prior to 1st July, 
1949. 


Article XI 
Any Contracting Government may withdraw from this 
Convention on 30th June, of any year by giving notice on 
or before 1st January, of the same year to the depository 
Government, which upon receipt of such a notice shall at 
once communicate it to the other Contracting Governments. 
Any other Contracting Government may, in like manner, 
within one month of the receipt of a copy of such a notice 
from the depository Government give notice of withdrawal, 
so that the Convention shall cease to be in force on 30th 
June, of the same year with respect to the Government 
giving such notice of withdrawal. 


The Convention shall bear the date on which it is opened 
for signature and shall remain open for signature for a 
period of fourteen days thereafter. 


In witness whereof the undersigned, being duly 
authorized, have signed this Convention. 


Done in Washington this second day of December, 
1946, in the English language, the original of which shall 
be deposited in the archives of the Government of the 
United States of America. The Government of the United 
States of America shall transmit certified copies thereof to 
all the other signatory and adhering Governments. 


 
 


Protocol 


to the International Convention for the 
Regulation of Whaling, Signed at Washington Under Date of December 2, 1946 


 
 


The Contracting Governments to the International 
Convention for the Regulation of Whaling signed at 
Washington under date of 2nd December, 1946 which 
Convention is hereinafter referred to as the 1946 Whaling 
Convention, desiring to extend the application of that 
Convention to helicopters and other aircraft and to include 
provisions on methods of inspection among those Schedule 
provisions which may be amended by the Commission, 
agree as follows: 


Article I 
Subparagraph 3 of the Article II of the 1946 Whaling 
Convention shall be amended to read as follows: 
“3. ‘whale catcher’ means a helicopter, or other aircraft, or 
a ship, used for the purpose of hunting, taking, killing, 
towing, holding on to, or scouting for whales.” 


Article II 
Paragraph 1 of Article V of the 1946 Whaling Convention 
shall be amended by deleting the word “and” preceding 
clause (h), substituting a semicolon for the period at the end 
of the paragraph, and adding the following language: “and 
(i) methods of inspection”. 


Article III 
1. This Protocol shall be open for signature and ratification 


or for adherence on behalf of any Contracting 
Government to the 1946 Whaling Convention. 


2. This Protocol shall enter into force on the date upon 
which instruments of ratification have been deposited 
with, or written notifications of adherence have been 
received by, the Government of the United States of 
America on behalf of all the Contracting Governments 
to the 1946 Whaling Convention. 


3. The Government of the United States of America shall 
inform all Governments signatory or adhering to the 
1946 Whaling Convention of all ratifications deposited 
and adherences received. 


4. This Protocol shall bear the date on which it is opened 
for signature and shall remain open for signature for a 
period of fourteen days thereafter, following which 
period it shall be open for adherence. 
IN WITNESS WHEREOF the undersigned, being duly 


authorized, have signed this Protocol. 
DONE in Washington this nineteenth day of November, 


1956, in the English Language, the original of which shall 
be deposited in the archives of the Government of the 
United States of America. The Government of the United 
States of America shall transmit certified copies thereof to 
all Governments signatory or adhering to the 1946 Whaling 
Convention. 








DIRECTIVE 2005/35/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL


of 7 September 2005


on ship-source pollution and on the introduction of penalties for infringements


THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,


Having regard to the Treaty establishing the European Com-
munity, and in particular Article 80(2) thereof,


Having regard to the proposal from the Commission,


Having regard to the opinion of the European Economic and
Social Committee (1),


After consulting the Committee of the Regions,


Acting in accordance with the procedure laid down in
Article 251 of the Treaty (2),


Whereas:


(1) The Community's maritime safety policy is aimed at a
high level of safety and environmental protection and is
based on the understanding that all parties involved in
the transport of goods by sea have a responsibility for
ensuring that ships used in Community waters comply
with applicable rules and standards.


(2) The material standards in all Member States for
discharges of polluting substances from ships are based
upon the Marpol 73/78 Convention; however these rules
are being ignored on a daily basis by a very large
number of ships sailing in Community waters, without
corrective action being taken.


(3) The implementation of Marpol 73/78 shows discrepan-
cies among Member States and there is thus a need to
harmonise its implementation at Community level; in
particular the practices of Member States relating to the
imposition of penalties for discharges of polluting
substances from ships differ significantly.


(4) Measures of a dissuasive nature form an integral part of
the Community's maritime safety policy, as they ensure
a link between the responsibility of each of the parties
involved in the transport of polluting goods by sea and


their exposure to penalties; in order to achieve effective
protection of the environment there is therefore a need
for effective, dissuasive and proportionate penalties.


(5) To that end it is essential to approximate, by way of the
proper legal instruments, existing legal provisions, in
particular on the precise definition of the infringement
in question, the cases of exemption and minimum rules
for penalties, and on liability and jurisdiction.


(6) This Directive is supplemented by detailed rules on crim-
inal offences and penalties as well as other provisions set
out in Council Framework Decision 2005/667/JHA of
12 July 2005 to strengthen the criminal law framework
for the enforcement of the law against ship-source pollu-
tion (3).


(7) Neither the international regime for the civil liability and
compensation of oil pollution nor that relating to pollu-
tion by other hazardous or noxious substances provides
sufficient dissuasive effects to discourage the parties
involved in the transport of hazardous cargoes by sea
from engaging in substandard practices; the required
dissuasive effects can only be achieved through the
introduction of penalties applying to any person who
causes or contributes to marine pollution; penalties
should be applicable not only to the shipowner or the
master of the ship, but also the owner of the cargo, the
classification society or any other person involved.


(8) Ship-source discharges of polluting substances should be
regarded as infringements if committed with intent, reck-
lessly or by serious negligence. These infringements are
regarded as criminal offences by, and in the circum-
stances provided for in, Framework Decision
2005/667/JHA supplementing this Directive.


(9) Penalties for discharges of polluting substances from
ships are not related to the civil liability of the parties
concerned and are thus not subject to any rules relating
to the limitation or channelling of civil liabilities, nor do
they limit the efficient compensation of victims of pollu-
tion incidents.
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(1) OJ C 220, 16.9.2003, p. 72.
(2) Opinion of the European Parliament of 13 January 2004 (OJ C 92 E,


16.4.2004, p. 77), Council Common Position of 7 October 2004
(OJ C 25 E, 1.2.2005, p. 29), Position of the European Parliament
of 23 February 2005 (not yet published in the Official Journal) and
Council Decision of 12 July 2005. (3) See page 164 of this Official Journal.







(10) There is a need for further effective cooperation among
Member States to ensure that discharges of polluting
substances from ships are detected in time and that the
offenders are identified. For this reason, the European
Maritime Safety Agency set up by Regulation (EC)
No 1406/2002 of the European Parliament and of the
Council of 27 June 2002 (1) has a key role to play in
working with the Member States in developing technical
solutions and providing technical assistance relating to
the implementation of this Directive and in assisting the
Commission in the performance of any task assigned to
it for the effective implementation of this Directive.


(11) In order better to prevent and combat marine pollution,
synergies should be created between enforcement autho-
rities such as national coastguard services. In this
context, the Commission should undertake a feasibility
study on a European coastguard dedicated to pollution
prevention and response, making clear the costs and
benefits. This study should, if appropriate, be followed
by a proposal on a European coastguard.


(12) Where there is clear, objective evidence of a discharge
causing major damage or a threat of major damage,
Member States should submit the matter to their compe-
tent authorities with a view to instituting proceedings in
accordance with Article 220 of the 1982 United Nations
Convention on the Law of the Sea.


(13) The enforcement of Directive 2000/59/EC of the Euro-
pean Parliament and of the Council of 27 November
2000 on port reception facilities for ship-generated
waste and cargo residues (2) is, together with this Direc-
tive, a key instrument in the set of measures to prevent
ship-source pollution.


(14) The measures necessary for the implementation of this
Directive should be adopted in accordance with Council
Decision 1999/468/EC of 28 June 1999 laying down
the procedures for the exercise of implementing powers
conferred on the Commission (3).


(15) Since the objectives of this Directive, namely the incor-
poration of the international ship-source pollution stan-
dards into Community law and the establishment of
penalties — criminal or administrative — for violation
of them in order to ensure a high level of safety and
environmental protection in maritime transport, cannot
be sufficiently achieved by the Member States and can
therefore be better achieved at Community level, the


Community may adopt measures, in accordance with
the principle of subsidiarity as set out in Article 5 of the
Treaty. In accordance with the principle of proportion-
ality, as set out in that Article, this Directive does not go
beyond what is necessary in order to achieve those
objectives.


(16) This Directive fully respects the Charter of fundamental
rights of the European Union; any person suspected of
having committed an infringement must be guaranteed a
fair and impartial hearing and the penalties must be
proportional,


HAVE ADOPTED THIS DIRECTIVE:


Article 1


Purpose


1. The purpose of this Directive is to incorporate interna-
tional standards for ship-source pollution into Community law
and to ensure that persons responsible for discharges are
subject to adequate penalties as referred to in Article 8, in
order to improve maritime safety and to enhance protection of
the marine environment from pollution by ships.


2. This Directive does not prevent Member States from
taking more stringent measures against ship-source pollution in
conformity with international law.


Article 2


Definitions


For the purpose of this Directive:


1. ‘Marpol 73/78’ shall mean the International Convention for
the Prevention of Pollution from Ships, 1973 and its 1978
Protocol, in its up-to-date version;


2. ‘polluting substances’ shall mean substances covered by
Annexes I (oil) and II (noxious liquid substances in bulk) to
Marpol 73/78;


3. ‘discharge’ shall mean any release howsoever caused from a
ship, as referred to in Article 2 of Marpol 73/78;


4. ‘ship’ shall mean a seagoing vessel, irrespective of its flag, of
any type whatsoever operating in the marine environment
and shall include hydrofoil boats, air-cushion vehicles,
submersibles and floating craft.
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Article 3


Scope


1. This Directive shall apply, in accordance with interna-
tional law, to discharges of polluting substances in:


(a) the internal waters, including ports, of a Member State, in
so far as the Marpol regime is applicable;


(b) the territorial sea of a Member State;


(c) straits used for international navigation subject to the
regime of transit passage, as laid down in Part III, section 2,
of the 1982 United Nations Convention on the Law of the
Sea, to the extent that a Member State exercises jurisdiction
over such straits;


(d) the exclusive economic zone or equivalent zone of a
Member State, established in accordance with international
law; and


(e) the high seas.


2. This Directive shall apply to discharges of polluting
substances from any ship, irrespective of its flag, with the
exception of any warship, naval auxiliary or other ship owned
or operated by a State and used, for the time being, only on
government non-commercial service.


Article 4


Infringements


Member States shall ensure that ship-source discharges of
polluting substances into any of the areas referred to in
Article 3(1) are regarded as infringements if committed with
intent, recklessly or by serious negligence. These infringements
are regarded as criminal offences by, and in the circumstances
provided for in, Framework Decision 2005/667/JHA supple-
menting this Directive.


Article 5


Exceptions


1. A discharge of polluting substances into any of the areas
referred to in Article 3(1) shall not be regarded as an infringe-
ment if it satisfies the conditions set out in Annex I, Regula-
tions 9, 10, 11(a) or 11(c) or in Annex II, Regulations 5, 6(a)
or 6(c) of Marpol 73/78.


2. A discharge of polluting substances into the areas referred
to in Article 3(1)(c), (d) and (e) shall not be regarded as an
infringement for the owner, the master or the crew when
acting under the master's responsibility if it satisfies the condi-
tions set out in Annex I, Regulation 11(b) or in Annex II, Regu-
lation 6(b) of Marpol 73/78.


Article 6


Enforcement measures with respect to ships within a port
of a Member State


1. If irregularities or information give rise to a suspicion
that a ship which is voluntarily within a port or at an off-shore
terminal of a Member State has been engaged in or is engaging
in a discharge of polluting substances into any of the areas
referred to in Article 3(1), that Member State shall ensure that
an appropriate inspection, taking into account the relevant
guidelines adopted by the International Maritime Organisation
(IMO), is undertaken in accordance with its national law.


2. In so far as the inspection referred to in paragraph 1
reveals facts that could indicate an infringement within the
meaning of Article 4, the competent authorities of that
Member State and of the flag State shall be informed.


Article 7


Enforcement measures by coastal States with respect to
ships in transit


1. If the suspected discharge of polluting substances takes
place in the areas referred to in Article 3(1)(b), (c), (d) or (e)
and the ship which is suspected of the discharge does not call
at a port of the Member State holding the information relating
to the suspected discharge, the following shall apply:


(a) If the next port of call of the ship is in another Member
State, the Member States concerned shall cooperate closely
in the inspection referred to in Article 6(1) and in deciding
on the appropriate measures in respect of any such
discharge;


(b) If the next port of call of the ship is a port of a State
outside the Community, the Member State shall take the
necessary measures to ensure that the next port of call of
the ship is informed about the suspected discharge and
shall request the State of the next port of call to take the
appropriate measures in respect of any such discharge.
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2. Where there is clear, objective evidence that a ship navi-
gating in the areas referred to in Article 3(1)(b) or (d) has, in
the area referred to in Article 3(1)(d), committed an infringe-
ment resulting in a discharge causing major damage or a threat
of major damage to the coastline or related interests of the
Member State concerned, or to any resources of the areas
referred to in Article 3(1)(b) or (d), that State shall, subject to
Part XII, Section 7 of the 1982 United Nations Convention on
the Law of the Sea and provided that the evidence so warrants,
submit the matter to its competent authorities with a view to
instituting proceedings, including detention of the ship, in
accordance with its national law.


3. In any event, the authorities of the flag State shall be
informed.


Article 8


Penalties


1. Member States shall take the necessary measures to
ensure that infringements within the meaning of Article 4 are
subject to effective, proportionate and dissuasive penalties,
which may include criminal or administrative penalties.


2. Each Member State shall take the measures necessary to
ensure that the penalties referred to in paragraph 1 apply to
any person who is found responsible for an infringement
within the meaning of Article 4.


Article 9


Compliance with international law


Member States shall apply the provisions of this Directive
without any discrimination in form or in fact against foreign
ships and in accordance with applicable international law,
including Section 7 of Part XII of the 1982 United Nations
Convention on the Law of the Sea, and they shall promptly
notify the flag State of the vessel and any other State concerned
of measures taken in accordance with this Directive.


Article 10


Accompanying measures


1. For the purposes of this Directive, Member States and the
Commission shall cooperate, where appropriate, in close colla-
boration with the European Maritime Safety Agency and taking
account of the action programme to respond to accidental or


deliberate marine pollution set up by Decision No 2850/2000/
EC (1) and if appropriate, of the implementation of Directive
2000/59/EC in order to:


(a) develop the necessary information systems required for the
effective implementation of this Directive;


(b) establish common practices and guidelines on the basis of
those existing at international level, in particular for:


— the monitoring and early identification of ships dischar-
ging polluting substances in violation of this Directive,
including, where appropriate, on-board monitoring
equipment,


— reliable methods of tracing polluting substances in the
sea to a particular ship, and


— the effective enforcement of this Directive.


2. In accordance with its tasks as defined in Regulation (EC)
No 1406/2002, the European Maritime Safety Agency shall:


(a) work with the Member States in developing technical solu-
tions and providing technical assistance in relation to the
implementation of this Directive, in actions such as tracing
discharges by satellite monitoring and surveillance;


(b) assist the Commission in the implementation of this Direc-
tive, including, if appropriate, by means of visits to the
Member States, in accordance with Article 3 of Regulation
(EC) No 1406/2002.


Article 11


Feasibility Study


The Commission shall, before the end of 2006, submit to the
European Parliament and the Council a feasibility study on a
European coastguard dedicated to pollution prevention and
response, making clear the costs and benefits.


Article 12


Reporting


Every three years, Member States shall transmit a report to the
Commission on the application of this Directive by the compe-
tent authorities. On the basis of these reports, the Commission
shall submit a Community report to the European Parliament
and the Council. In this report, the Commission shall assess,
inter alia, the desirability of revising or extending the scope of
this Directive. It shall also describe the evolution of relevant
case-law in the Member States and shall consider the possibility
of creating a public database containing such relevant case-law.
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Article 13


Committee procedure


1. The Commission shall be assisted by the Committee on
Safe Seas and the Prevention of Pollution from Ships (COSS),
established by Article 3 of Regulation (EC) No 2099/2002 of
the European Parliament and of the Council, of 5 November
2002 (1).


2. Where reference is made to this Article, Articles 5 and 7
of Decision 1999/468/EC shall apply, having regard to the
provisions of Article 8 thereof.


The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at one month.


Article 14


Provision of information


The Commission shall regularly inform the Committee set up
by Article 4 of Decision No 2850/2000/EC of any proposed
measures or other relevant activities concerning the response to
marine pollution.


Article 15


Amendment procedure


In accordance with Article 5 of Regulation (EC) No 2099/2002
and following the procedure referred to in Article 13 of this
Directive, the COSS may exclude amendments to Marpol 73/78
from the scope of this Directive.


Article 16


Implementation


Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Direc-
tive by 1 March 2007 and forthwith inform the Commission
thereof.


When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such a refer-
ence on the occasion of their official publication. Member
States shall determine how such reference is to be made.


Article 17


Entry into force


This Directive shall enter into force on the day following its
publication in the Official Journal of the European Union.


Article 18


Addressees


This Directive is addressed to the Member States.


Done at Strasbourg, 7 September 2005.


For the European Parliament


The President
J. BORRELL FONTELLES


For the Council


The President
C. CLARKE
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ANNEX


Summary, for reference purposes, of the Marpol 73/78 discharge regulations relating to discharges of oil and
noxious liquid substances, as referred to in Article 2.2


Part I: Oil (Marpol 73/78, Annex I)


For the purposes of Marpol 73/78 Annex I, ‘oil’ means petroleum in any form including crude oil, fuel oil, sludge, oil
refuse and refined products (other than petrochemicals which are subject to the provisions of Marpol 73/78 Annex II)
and ‘oily mixture’ means a mixture with any oil content.


Excerpts of the relevant provisions of Marpol 73/78 Annex I:


Regulation 9: Control of discharge of oil


1. Subject to the provisions of Regulations 10 and 11 of this Annex and paragraph 2 of this Regulation, any discharge
into the sea of oil or oily mixtures from ships to which this Annex applies shall be prohibited except when all the
following conditions are satisfied:


(a) for an oil tanker, except as provided for in subparagraph (b) of this paragraph:


(i) the tanker is not within a special area;


(ii) the tanker is more than 50 nautical miles from the nearest land;


(iii) the tanker is proceeding en route;


(iv) the instantaneous rate of discharge of oil content does not exceed 30 litres per nautical mile;


(v) the total quantity of oil discharged into the sea does not exceed for existing tankers 1/15000 of the total
quantity of the particular cargo of which the residue formed a part, and for new tankers 1/30000 of the
total quantity of the particular cargo of which the residue formed a part; and


(vi) the tanker has in operation an oil discharge monitoring and control system and a slop tank arrangement as
required by Regulation 15 of this Annex.


(b) from a ship of 400 tons gross tonnage and above other than an oil tanker and from machinery space bilges
excluding cargo pump-room bilges of an oil tanker unless mixed with oil cargo residue:


(i) the ship is not within a special area;


(ii) the ship is proceeding en route;


(iii) the oil content of the effluent without dilution does not exceed 15 parts per million; and


(iv) the ship has in operation (monitoring, control and filtering equipment) as required by regulation 16 of this
Annex.


2. In the case of a ship of less than 400 tons gross tonnage other than an oil tanker whilst outside the special area, the
(flag State) Administration shall ensure that it is equipped as far as practicable and reasonable with installations to
ensure the storage of oil residues on board and their discharge to reception facilities or into the sea in compliance
with the requirements of paragraph (1)(b) of this Regulation.


3. […].


4. The provisions of paragraph 1 of this Regulation shall not apply to the discharge of clean or segregated ballast or
unprocessed oily mixtures which without dilution have an oil content not exceeding 15 parts per million and which
do not originate from cargo pump-room bilges and are not mixed with oil cargo residues.


5. No discharge into the sea shall contain chemicals or other substances in quantities or concentrations which are hazar-
dous to the marine environment or chemicals or other substances introduced for the purpose of circumventing the
conditions of discharge specified in this regulation.


6. The oil residues which cannot be discharged into the sea in compliance with paragraphs 1, 2 and 4 of this Regulation
shall be retained on board or discharged to reception facilities.


7. […].
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Regulation 10: Methods for the prevention of oil pollution from ships while operating in special areas


1. For the purpose of this Annex, the special areas are the Mediterranean Sea area, the Baltic Sea area, the Black Sea
area, the Red Sea area, the ‘Gulfs area’, the Gulf of Aden area, the Antarctic area and the North-West European
waters, (as further defined and specified).


2. Subject to the provisions of regulation 11 of this Annex:


(a) Any discharge into the sea of oil or oily mixture from any oil tanker and any ship of 400 tons gross tonnage and
above other than an oil tanker shall be prohibited while in a special area. […];


(b) […] Any discharge into the sea of oil or oily mixture from a ship of less than 400 tons gross tonnage, other than
an oil tanker, shall be prohibited while in a special area, except when the oil content of the effluent without dilu-
tion does not exceed 15 parts per million.


3. (a) The provisions of paragraph 2 of this Regulation shall not apply to the discharge of clean or segregated ballast.


(b) The provisions of subparagraph (2)(a) of this regulation shall not apply to the discharge of processed bilge water
from machinery spaces, provided that all of the following conditions are satisfied:


(i) the bilge water does not originate from cargo pump-room bilges;


(ii) the bilge water is not mixed with oil cargo residues;


(iii) the ship is proceeding en route;


(iv) the oil content of the effluent without dilution does not exceed 15 parts per million;


(v) the ship has in operation oil filtering equipment complying with Regulation 16(5) of this Annex; and


(vi) the filtering system is equipped with a stopping device which will ensure that the discharge is automatically
stopped when the oil content of the effluent exceeds 15 parts per million.


4. (a) No discharge into the sea shall contain chemicals or other substances in quantities or concentrations which are
hazardous to the marine environment or chemicals or other substances introduced for the purpose of circum-
venting the conditions of discharge specified in this regulation.


(b) The oil residues which cannot be discharged into the sea in compliance with paragraph 2 or 3 of this Regulation
shall be retained on board or discharged to reception facilities.


5. Nothing in this Regulation shall prohibit a ship on a voyage only part of which is in a special area from discharging
outside the special area in accordance with Regulation 9 of this Annex.


6. […].


7. […].


8. […].


Regulation 11: Exceptions


Regulations 9 and 10 of this Annex shall not apply to:


(a) the discharge into the sea of oil or oily mixture necessary for the purpose of securing the safety of a ship or saving
life at sea; or


(b) the discharge into the sea of oil or oily mixture resulting from damage to a ship or its equipment:


(i) provided that all reasonable precautions have been taken after the occurrence of the damage or discovery of the
discharge for the purpose of preventing or minimising the discharge; and


(ii) except if the owner or the master acted either with intent to cause damage, or recklessly and with knowledge
that damage would probably result; or
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(c) the discharge into the sea of substances containing oil, approved by the (flag State) administration, when being used
for the purpose of combating specific pollution incidents in order to minimise the damage from pollution. Any such
discharge shall be subject to the approval of any Government in whose jurisdiction it is contemplated the discharge
will occur.


Part II: Noxious liquid substances (Marpol 73/78 Annex II)


Excerpts of the relevant provisions of Marpol 73/78 Annex II:


Regulation 3: Categorisation and listing of noxious liquid substances


1. For the purpose of the Regulations of this Annex, noxious liquid substances shall be divided into four categories as
follows:


(a) Category A: noxious liquid substances which if discharged into the sea from tank cleaning or deballasting opera-
tions would present a major hazard to either marine resources or human health or cause serious harm to
amenities or other legitimate uses of the sea and therefore justify the application of stringent anti-pollution
measures;


(b) Category B: noxious liquid substances which if discharged into the sea from tank cleaning or deballasting opera-
tions would present a hazard to either marine resources or human health or cause harm to amenities or other
legitimate uses of the sea and therefore justify the application of special anti-pollution measures;


(c) Category C: noxious liquid substances which if discharged into the sea from tank cleaning or deballasting opera-
tions would present a minor hazard to either marine resources or human health or cause minor harm to
amenities or other legitimate uses of the sea and therefore require special operational conditions;


(d) Category D: noxious liquid substances which if discharged into the sea from tank cleaning or deballasting opera-
tions would present a recognisable hazard to either marine resources or human health or cause minimal harm to
amenities or other legitimate uses of the sea and therefore require some attention in operational conditions.


2. [...].


3. […].


4. […].


(Further guidelines on the categorisation of substances, including a list of categorised substances are given in Regulation
3(2) to (4) and Regulation 4 and the Appendices to Marpol 73/78 Annex II)


Regulation 5: Discharge of noxious liquid substances


Category A, B and C substances outside special areas and Category D substances in all areas


Subject to the provisions of […] Regulation 6 of this Annex,


1. The discharge into the sea of substances in Category A as defined in Regulation 3(1)(a) of this Annex or of those
provisionally assessed as such or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited. If tanks containing such substances or mixtures are to be washed, the resulting resi-
dues shall be discharged to a reception facility until the concentration of the substance in the effluent to such facility
is at or below 0,1 % by weight and until the tank is empty, with the exception of phosphorus, yellow or white, for
which the residual concentration shall be 0,01 % by weight. Any water subsequently added to the tank may be
discharged into the sea when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4 knots
in the case of ships which are not self-propelled;


(b) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(c) the discharge is made at a distance of not less than 12 nautical miles from the nearest land in a depth of water of
not less than 25 m.
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2. The discharge into the sea of substances in Category B as defined in Regulation 3(1)(b) of this Annex or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited except when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4 knots
in the case of ships which are not self-propelled;


(b) the procedures and arrangements for discharge are approved by the (flag State) administration. Such procedures
and arrangements shall be based upon standards developed by the (IMO) and shall ensure that the concentration
and rate of discharge of the effluent is such that the concentration of the substance in the wake astern of the ship
does not exceed 1 part per million;


(c) the maximum quantity of cargo discharged from each tank and its associated piping system does not exceed the
maximum quantity approved in accordance with the procedures referred to in subparagraph (b) of this paragraph,
which shall in no case exceed the greater of 1 m3 or 1/3000 of the tank capacity in m3;


(d) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(e) the discharge is made at a distance of not less than 12 nautical miles from the nearest land and in a depth of
water of not less than 25 m.


3. The discharge into the sea of substances in Category C as defined in Regulation 3(1)(c) of this Annex or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited except when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4 knots
in the case of ships which are not self-propelled;


(b) the procedures and arrangements for discharge are approved by the (flag State) administration. Such procedures
and arrangements shall be based upon standards developed by the (IMO) and shall ensure that the concentration
and rate of discharge of the effluent is such that the concentration of the substance in the wake astern of the ship
does not exceed 10 parts per million;


(c) the maximum quantity of cargo discharged from each tank and its associated piping system does not exceed the
maximum quantity approved in accordance with the procedures referred to in subparagraph (b) of this paragraph,
which shall in no case exceed the greater of 3 m3 or 1/1000 of the tank capacity in m3;


(d) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(e) the discharge is made at a distance of not less than 12 nautical miles from the nearest land and in a depth of
water of not less than 25 m.


4. The discharge into the sea of substances in Category D as defined in Regulation 3(1)(d) of this Annex, or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited except when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4 knots
in the case of ships which are not self-propelled;


(b) such mixtures are of a concentration not greater than one part of the substance in ten parts of water; and


(c) the discharge is made at a distance of not less than 12 nautical miles from the nearest land.


5. Ventilation procedures approved by the (flag State) administration may be used to remove cargo residues from a
tank. Such procedures shall be based upon standards developed by the (IMO). Any water subsequently introduced
into the tank shall be regarded as clean and shall not be subject to paragraphs 1, 2, 3 or 4 of this Regulation.


6. The discharge into the sea of substances which have not been categorised, provisionally assessed, or evaluated as
referred to in Regulation 4(1) of this Annex, or of ballast water, tank washings, or other residues or mixtures
containing such substances shall be prohibited.
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Category A, B and C substances within special areas (as defined in Marpol 73/78 Annex II, Regulation 1, including the
Baltic Sea)


Subject to the provisions of […] Regulation 6 of this Annex,


7. The discharge into the sea of substances in Category A as defined in Regulation 3(1)(a) of this Annex or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited. If tanks containing such substances or mixtures are to be washed, the resulting resi-
dues shall be discharged to a reception facility which the States bordering the special area shall provide in accord-
ance with Regulation 7 of this Annex, until the concentration of the substance in the effluent to such facility is at
or below 0,05 % by weight and until the tank is empty, with the exception of phosphorus, yellow or white, for
which the residual concentration shall be 0,005 % by weight. Any water subsequently added to the tank may be
discharged into the sea when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4
knots in the case of ships which are not self-propelled;


(b) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(c) the discharge is made at a distance of not less than 12 nautical miles from the nearest land and in a depth of
water of not less than 25 m.


8. The discharge into the sea of substances in Category B as defined in Regulation (3)(1)(b) of this Annex or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited except when all the following conditions are satisfied:


(a) the tank has been prewashed in accordance with the procedure approved by the (flag State) Administration and
based on standards developed by the (IMO) and the resulting tank washings have been discharged to a reception
facility;


(b) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4
knots in the case of ships which are not self-propelled;


(c) the procedures and arrangements for discharge and washings are approved by the (flag State) Administration.
Such procedures and arrangements shall be based upon standards developed by the (IMO) and shall ensure that
the concentration and rate of discharge of the effluent is such that the concentration of the substance in the
wake astern of the ship does not exceed 1 part per million;


(d) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(e) the discharge is made at a distance of not less than 12 nautical miles from the nearest land and in a depth of
water of not less than 25 m.


9. The discharge into the sea of substances in Category C as defined in Regulation 3(1)(c) of this Annex or of those
provisionally assessed as such, or ballast water, tank washings, or other residues or mixtures containing such
substances shall be prohibited except when all the following conditions are satisfied:


(a) the ship is proceeding en route at a speed of at least 7 knots in the case of self-propelled ships or at least 4
knots in the case of ships which are not self-propelled;


(b) the procedures and arrangements for discharge are approved by the (flag State) administration. Such procedures
and arrangements shall be based upon standards developed by the (IMO) and shall ensure that the concentration
and rate of discharge of the effluent is such that the concentration of the substance in the wake astern of the
ship does not exceed 1 part per million;


(c) the maximum quantity of cargo discharged from each tank and its associated piping system does not exceed the
maximum quantity approved in accordance with the procedures referred to in subparagraph (b) of this para-
graph which shall in no case exceed the greater of 1 m3 or 1/3000 of the tank capacity in m3;
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(d) the discharge is made below the waterline, taking into account the location of the seawater intakes; and


(e) the discharge is made at a distance of not less than 12 nautical miles from the nearest land and in a depth of
water of not less than 25 m.


10. Ventilation procedures approved by the (flag State) administration may be used to remove cargo residues from a
tank. Such procedures shall be based upon standards developed by the (IMO). Any water subsequently introduced
into the tank shall be regarded as clean and shall not be subject to paragraphs 7, 8 or 9 of this Regulation.


11. The discharge into the sea of substances which have not been categorised, provisionally assessed or evaluated as
referred to in Regulation 4(1) of this Annex, or of ballast water, tank washings, or other residues or mixtures
containing such substances shall be prohibited.


12. Nothing in this regulation shall prohibit a ship from retaining on board the residues from a Category B or C cargo
and discharging such residues into the sea outside a special area in accordance with paragraphs 2 or 3 of this Regu-
lation, respectively.


Regulation 6: Exceptions


Regulation 5 of this Annex shall not apply to:


(a) the discharge into the sea of noxious liquid substances or mixtures containing such substances necessary for the
purpose of securing the safety of a ship or saving life at sea; or


(b) the discharge into the sea of noxious liquid substances or mixtures containing such substances resulting from
damage to a ship or its equipment:


(i) provided that all reasonable precautions have been taken after the occurrence of the damage or discovery of the
discharge for the purpose of preventing or minimising the discharge; and


(ii) except if the owner or the master acted either with intent to cause damage, or recklessly and with knowledge
that damage would probably result; or


(c) the discharge into the sea of noxious liquid substances or mixtures containing such substances, approved by the (flag
State) administration, when being used for the purpose of combating specific pollution incidents in order to mini-
mise the damage from pollution. Any such discharge shall be subject to the approval of any government in whose
jurisdiction it is contemplated the discharge will occur.
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DIRECTIVE 2000/59/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 27 November 2000


on port reception facilities for ship-generated waste and cargo residues


THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 80(2) thereof,


Having regard to the proposal from the Commission (1),


Having regard to the Opinion of the Economic and Social
Committee (2),


Having regard to the Opinion of the Committee of the
Regions (3),


Acting in accordance with the procedure referred to in Article
251 of the Treaty (4), and in the light of the joint text approved
by the Conciliation Committee on 18 July 2000,


Whereas:


(1) Community policy on the environment aims at a high
level of protection. It is based on the precautionary
principle and the principles that the polluter should pay
and that preventive action should be taken.


(2) One important field of Community action in maritime
transport concerns the reduction of the pollution of the
seas. This can be achieved through compliance with
international conventions, codes and resolutions while
maintaining the freedom of navigation as provided for
by the United Nations Convention on the Law of the Sea
and the freedom of providing services as provided for in
Community law.


(3) The Community is seriously concerned about the pollu-
tion of the seas and coastlines of the Member States
caused by discharges of waste and cargo residues from
ships, and in particular about the implementation of the
International Convention for the Prevention of Pollution
from Ships, 1973, as modified by the Protocol of 1978
relating thereto (Marpol 73/78) which regulates what
wastes can be discharged from ships into the marine
environment and requires States Parties to ensure the
provision of adequate reception facilities in ports. All
Member States have ratified Marpol 73/78.


(4) The protection of the marine environment can be
enhanced by reducing discharges into the sea of ship-
generated waste and cargo residues. This can be achieved


by improving the availability and use of reception facili-
ties and by improving the enforcement regime. In its
Resolution of 8 June 1993 on a common policy on safe
seas (5), the Council included among its priority actions
the development of availability and use of reception
facilities within the Community.


(5) Council Directive 95/21/EC of 19 June 1995 concerning
the enforcement, in respect of shipping using
Community ports and sailing in the waters under the
jurisdiction of the Member States, of international stan-
dards for ship safety, pollution prevention and ship-
board living and working conditions (port State
control) (6) provides that ships posing an unreasonable
threat of harm to the marine environment may not
proceed to sea.


(6) Pollution of the seas by its very nature has transboun-
dary implications. In view of the subsidiarity principle,
action at Community level is the most effective way of
ensuring common environmental standards for ships
and ports throughout the Community.


(7) In view of the proportionality principle, a Directive is
the appropriate legal instrument, as it provides a frame-
work for the Member States' uniform and compulsory
application of environmental standards, while leaving
each Member State the right to decide which imple-
mentation tools best fit its internal system.


(8) Consistency with existing regional agreements, such as
the 1974/1992 Convention on the Protection of the
Marine Environment in the Baltic Sea Area, should be
ensured.


(9) In the interest of improving pollution prevention and
avoiding distortion of competition, the environmental
requirements should apply to all ships, irrespective of
the flag they fly, and adequate reception facilities should
be made available in all ports of the Community.


(10) Adequate port reception facilities should meet the needs
of users, from the largest merchant ship to the smallest
recreational craft, and of the environment, without
causing undue delay to the ships using them. The obliga-
tion to ensure the availability of adequate port reception
facilities leaves the Member States with a high degree of
freedom to arrange the reception of waste in the most
suitable manner and permits them, inter alia, to provide
fixed reception installations or to appoint service


(1) OJ C 271, 31.8.1998, p. 79 and
OJ C 148, 28.5.1999, p. 7.


(2) OJ C 138, 18.5.1999, p. 12.
(3) OJ C 198, 14.7.1999, p. 27.
(4) Opinion of the European Parliament of 11 February 1999 (OJ C


150, 28.5.1999, p. 432), confirmed on 16 September 1999,
Council Common Position of 8 November 1999 (OJ C 10,
13.1.2000, p. 14) and Decision of the European Parliament of 14
March 2000 (not yet published in the Official Journal). Decision of
the European Parliament of 6 September 2000 and Decision of the
Council of 14 September 2000.


(5) OJ C 271, 7.10.1993, p. 1.
(6) OJ L 157, 7.7.1995, p. 1. Directive as last amended by Directive


98/42/EC (OJ L 184, 27.6.1998, p. 40).







EN Official Journal of the European Communities 28.12.2000L 332/82


providers bringing to the ports mobile units for the
reception of waste when needed. This obligation also
implies the obligation to provide all services and/or
other accompanying arrangements necessary for the
proper and adequate use of these facilities.


(11) Adequacy of facilities can be improved by up-to-date
waste reception and handling plans established in
consultation with the relevant parties.


(12) The effectiveness of port reception facilities can be
improved by requiring ships to notify their need to use
reception facilities. Such notification would also provide
information for effectively planned waste management.
Waste from fishing vessels and from recreational craft
authorised to carry no more than 12 passengers may be
handled by the port reception facilities without prior
notification.


(13) Discharges of ship-generated waste at sea can be reduced
by requiring all ships to deliver their waste to port
reception facilities before leaving the port. In order to
reconcile the interest of the smooth operation of mari-
time transport with the protection of the environment,
exceptions to this requirement should be possible taking
into account the sufficiency of the dedicated storage
capacity on board, the possibility to deliver at another
port without risk of discharge at sea and specific delivery
requirements adopted in accordance with international
law.


(14) In view of the ‘polluter pays’ principle, the costs of port
reception facilities, including the treatment and disposal
of ship-generated waste, should be covered by ships. In
the interest of protecting the environment, the fee
system should encourage the delivery of ship-generated
waste to ports instead of discharge into the sea. This can
be facilitated by providing that all ships contribute to the
costs for the reception and handling of ship-generated
waste so as to reduce the economic incentives to
discharge into the sea. In view of the subsidiarity prin-
ciple, Member States should, in accordance with their
national laws and current practices, retain the powers to
establish whether and in what proportion the fees
related to quantities actually delivered by the ships will
be included in the cost recovery systems for using port
reception facilities. Charges for using these facilities
should be fair, non-discriminatory and transparent.


(15) Ships producing reduced quantities of ship-generated
waste should be treated more favourably in the cost
recovery systems. Common criteria would facilitate the
identification of such ships.


(16) In order to avoid undue burden for the parties
concerned, ships engaged in scheduled traffic with
frequent and regular port calls may be exempted from
certain obligations deriving from this Directive where
there is sufficient evidence that there are arrangements


to ensure the delivery of the waste and the payment of
fees.


(17) Cargo residues should be delivered to port reception
facilities in accordance with Marpol 73/78. Marpol 73/
78 requires cargo residues to be delivered to port recep-
tion facilities to the extent necessary to comply with the
tank cleaning requirements. Any fee for such delivery
should be paid by the user of the reception facility, the
user being normally specified in the contractual arrange-
ments between the parties involved or in other local
arrangements.


(18) It is necessary to undertake targeted inspections in order
to verify compliance with this Directive. The number of
such inspections, as well as the penalties imposed,
should be sufficient to deter non-compliance with this
Directive. For reasons of efficiency and cost-effective-
ness, such inspections may be undertaken within the
framework of Directive 95/21/EC, when applicable.


(19) Member States should ensure a proper administrative
framework for the adequate functioning of the port
reception facilities. Under Marpol 73/78, allegations of
inadequate port reception facilities should be transmitted
to the International Maritime Organisation (IMO). The
same information could be simultaneously transmitted
to the Commission for information purposes.


(20) An information system for the identification of polluting
or potentially polluting ships would facilitate the
enforcement of this Directive and would be helpful in
evaluating the implementation thereof. The SIRENAC
information system established under the Paris Memor-
andum of Understanding on Port State Control provides
a large amount of the additional information needed for
that purpose.


(21) It is necessary that a Committee consisting of represen-
tatives of the Member States assist the Commission in
the effective application of this Directive. Since the
measures necessary for implementing this Directive are
measures of a general scope within the meaning of
Article 2 of Council Decision 1999/468/EC of 28 June
1999 laying down the procedures for the exercise of
implementing powers conferred on the Commission (1),
such measures should be adopted in accordance with the
regulatory procedure provided for in Article 5 of that
Decision.


(22) Certain provisions of this Directive may, without broad-
ening its scope, be amended in accordance with that
procedure in order to take into account Community or
IMO measures which enter into force in the future so as
to ensure their harmonised implementation,


(1) OJ L 184, 17.7.1999, p. 23.
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HAVE ADOPTED THIS DIRECTIVE:


Article 1


Purpose


The purpose of this Directive is to reduce the discharges of
ship-generated waste and cargo residues into the sea, especially
illegal discharges, from ships using ports in the Community, by
improving the availability and use of port reception facilities
for ship-generated waste and cargo residues, thereby enhancing
the protection of the marine environment.


Article 2


Definitions


For the purpose of this Directive:


(a) ‘ship’ shall mean a seagoing vessel of any type whatsoever
operating in the marine environment and shall include
hydrofoil boats, air-cushion vehicles, submersibles and
floating craft;


(b) ‘Marpol 73/78’ shall mean the International Convention for
the Prevention of Pollution from Ships, 1973, as modified
by the Protocol of 1978 relating thereto, as in force at the
date of adoption of this Directive;


(c) ‘ship-generated waste’ shall mean all waste, including
sewage, and residues other than cargo residues, which are
generated during the service of a ship and fall under the
scope of Annexes I, IV and V to Marpol 73/78 and cargo-
associated waste as defined in the Guidelines for the imple-
mentation of Annex V to Marpol 73/78;


(d) ‘cargo residues’ shall mean the remnants of any cargo
material on board in cargo holds or tanks which remain
after unloading procedures and cleaning operations are
completed and shall include loading/unloading excesses
and spillage;


(e) ‘port reception facilities’ shall mean any facility, which is
fixed, floating or mobile and capable of receiving ship-
generated waste or cargo residues;


(f) ‘fishing vessel’ shall mean any ship equipped or used
commercially for catching fish or other living resources of
the sea;


(g) ‘recreational craft’ shall mean a ship of any type, regardless
of the means of propulsion, intended for sports or leisure
purposes;


(h) ‘port’ shall mean a place or a geographical area made up of
such improvement works and equipment as to permit,
principally, the reception of ships, including fishing vessels
and recreational craft.


Without prejudice to the definitions in points (c) and (d),
‘ship-generated waste’ and ‘cargo residues’ shall be considered


to be waste within the meaning of Article 1(a) of Council
Directive 75/442/EEC of 15 July 1975 on waste (1).


Article 3


Scope


This Directive shall apply to:


(a) all ships, including fishing vessels and recreational craft,
irrespective of their flag, calling at, or operating within, a
port of a Member State, with the exception of any warship,
naval auxiliary or other ship owned or operated by a State
and used, for the time being, only on government non-
commercial service; and


(b) all ports of the Member States normally visited by ships
falling under the scope of point (a).


Member States shall take measures to ensure that ships which
are excluded from the scope of this Directive under point (a) of
the preceding paragraph deliver their ship-generated waste and
cargo residues in a manner consistent, in so far as is reasonable
and practicable, with this Directive.


Article 4


Port reception facilities


1. Member States shall ensure the availability of port recep-
tion facilities adequate to meet the needs of the ships normally
using the port without causing undue delay to ships.


2. To achieve adequacy, the reception facilities shall be
capable of receiving the types and quantities of ship-generated
waste and cargo residues from ships normally using that port,
taking into account the operational needs of the users of the
port, the size and the geographical location of the port, the
type of ships calling at that port and the exemptions provided
for under Article 9.


3. Member States shall establish procedures, in accordance
with those agreed by the International Maritime Organization
(IMO), for reporting to the port State alleged inadequacies of
port reception facilities.


Article 5


Waste reception and handling plans


1. An appropriate waste reception and handling plan shall
be developed and implemented for each port following consul-
tations with the relevant parties, in particular with port users or
their representatives, having regard to the requirements of
Articles 4, 6, 7, 10 and 12. Detailed requirements for the
development of such plans are set out in Annex I.


(1) OJ L 194, 25.7.1975, p. 39. Directive as last amended by Commis-
sion Decision 96/350/EC (OJ L 135, 6.6.1996, p. 32).
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2. The waste reception and handling plans referred to in
paragraph 1 may, where required for reasons of efficiency, be
developed in a regional context with the appropriate involve-
ment of each port, provided that the need for, and availability
of, reception facilities are specified for each individual port.


3. Member States shall evaluate and approve the waste
reception and handling plan, monitor its implementation and
ensure its re-approval at least every three years and after signifi-
cant changes in the operation of the port.


Article 6


Notification


1. The master of a ship, other than a fishing vessel or
recreational craft authorised to carry no more than 12 passen-
gers, bound for a port located in the Community shall
complete truly and accurately the form in Annex II and notify
that information to the authority or body designated for this
purpose by the Member State in which that port is located:


(a) at least 24 hours prior to arrival, if the port of call is
known; or


(b) as soon as the port of call is known, if this information is
available less than 24 hours prior to arrival; or


(c) at the latest upon departure from the previous port, if the
duration of the voyage is less than 24 hours.


Member States may decide that the information will be notified
to the operator of the port reception facility, who will forward
it to the relevant authority.


2. The information referred to in paragraph 1 shall be kept
on board at least until the next port of call and shall upon
request be made available to the Member States' authorities.


Article 7


Delivery of ship-generated waste


1. The master of a ship calling at a Community port shall,
before leaving the port, deliver all ship-generated waste to a
port reception facility.


2. Notwithstanding paragraph 1, a ship may proceed to the
next port of call without delivering the ship-generated waste, if
it follows from the information given in accordance with
Article 6 and Annex II, that there is sufficient dedicated storage
capacity for all ship-generated waste that has been accumulated
and will be accumulated during the intended voyage of the ship
until the port of delivery.


If there are good reasons to believe that adequate facilities are
not available at the intended port of delivery, or if this port is
unknown, and that there is therefore a risk that the waste will
be discharged at sea, the Member State shall take all necessary
measures to prevent marine pollution, if necessary by requiring
the ship to deliver its waste before departure from the port.


3. Paragraph 2 shall apply without prejudice to more strin-
gent delivery requirements for ships adopted in accordance
with international law.


Article 8


Fees for ship-generated waste


1. Member States shall ensure that the costs of port recep-
tion facilities for ship-generated waste, including the treatment
and disposal of the waste, shall be covered through the collec-
tion of a fee from ships.


2. The cost recovery systems for using port reception facili-
ties shall provide no incentive for ships to discharge their waste
into the sea. To this end the following principles shall apply to
ships other than fishing vessels and recreational craft author-
ised to carry no more than 12 passengers:


(a) all ships calling at a port of a Member State shall contribute
significantly to the costs referred to in paragraph 1, irres-
pective of actual use of the facilities. Arrangements to this
effect may include incorporation of the fee in the port dues
or a separate standard waste fee. The fees may be differen-
tiated with respect to, inter alia, the category, type and size
of the ship;


(b) the part of the costs which is not covered by the fee
referred to in subparagraph (a), if any, shall be covered on
the basis of the types and quantities of ship-generated
waste actually delivered by the ship;


(c) fees may be reduced if the ship's environmental manage-
ment, design, equipment and operation are such that the
master of the ship can demonstrate that it produces
reduced quantities of ship-generated waste.


3. In order to ensure that the fees are fair, transparent,
non-discriminatory and reflect the costs of the facilities and
services made available and, where appropriate, used, the
amount of the fees and the basis on which they have been
calculated should be made clear for the port users.


4. The Commission shall, within three years of the date
referred to in Article 16(1), submit a report to the European
Parliament and to the Council, evaluating the impact of the
variety of cost recovery systems adopted in accordance with
paragraph 2 on the marine environment and waste flow
patterns. This report shall be drawn up in liaison with the
competent authorities of the Member States and representatives
of ports.


The Commission shall, if necessary in the light of this evalu-
ation, submit a proposal to amend this Directive by the intro-
duction of a system involving the payment of an appropriate
percentage, of no less than one third, of the costs referred to in
paragraph 1 by all ships calling at a port of a Member State
irrespective of actual use of the facilities, or an alternative
system with equivalent effects.
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Article 9


Exemptions


1. When ships are engaged in scheduled traffic with
frequent and regular port calls and there is sufficient evidence
of an arrangement to ensure the delivery of ship-generated
waste and payment of fees in a port along the ship's route,
Member States of the ports involved may exempt these ships
from the obligations in Article 6, Article 7(1) and Article 8.


2. Member States shall inform the Commission of exemp-
tions granted in accordance with paragraph 1 on a regular
basis, at least once a year.


Article 10


Delivery of cargo residues


The master of a ship calling at a Community port shall ensure
that cargo residues are delivered to a port reception facility in
accordance with the provisions of Marpol 73/78. Any fee for
delivery of cargo residues shall be paid by the user of the
reception facility.


Article 11


Enforcement


1. Member States shall ensure that any ship may be subject
to an inspection in order to verify that it complies with Articles
7 and 10 and that a sufficient number of such inspections is
carried out.


2. For inspections concerning ships other than fishing
vessels and recreational craft authorised to carry no more than
12 passengers:


(a) in selecting ships for inspection, Member States shall pay
particular attention to:


— ships which have not complied with the notification
requirements in Article 6;


— ships for which the examination of the information
provided by the master in accordance with Article 6 has
revealed other grounds to believe that the ship does not
comply with this Directive;


(b) such inspection may be undertaken within the framework
of Directive 95/21/EC, when applicable; whatever the
framework of the inspections, the 25 % inspection require-
ment set out in that Directive shall apply;


(c) if the relevant authority is not satisfied with the results of
this inspection, it shall ensure that the ship does not leave
the port until it has delivered its ship-generated waste and
cargo residues to a port reception facility in accordance
with Articles 7 and 10;


(d) when there is clear evidence that a ship has proceeded to
sea without having complied with Articles 7 or 10, the
competent authority of the next port of call shall be
informed thereof and such a ship shall, without prejudice


to the application of the penalties referred to in Article 13,
not be permitted to leave that port until a more detailed
assessment of factors relating to the ship's compliance with
this Directive, such as the accuracy of any information
provided in accordance with Article 6, has taken place.


3. Member States shall establish control procedures, to the
extent required, for fishing vessels and recreational craft
authorised to carry no more than 12 passengers to ensure
compliance with the applicable requirements of this Directive.


Article 12


Accompanying measures


1. Member States shall:


(a) take all necessary measures to ensure that masters,
providers of port reception facilities and other persons
concerned are adequately informed of the requirements
addressed to them under this Directive and that they
comply with them;


(b) designate appropriate authorities or bodies for performing
functions under this Directive;


(c) make provision for cooperation between their relevant
authorities and commercial organisations to ensure the
effective implementation of this Directive;


(d) ensure that the information notified by masters in accord-
ance with Article 6 be appropriately examined;


(e) ensure that the formalities relating to the use of port recep-
tion facilities are simple and expeditious in order to create
an incentive for the master to use port reception facilities
and to avoid undue delays to ships;


(f) ensure that the Commission is provided with a copy of the
allegations of inadequate port reception facilities referred to
in Article 4(3);


(g) ensure that the treatment, recovery or disposal of ship-
generated waste and cargo residues shall be carried out in
accordance with Directive 75/442/EEC and other relevant
Community waste legislation, in particular Council
Directive 75/439/EEC of 16 June 1975 on the disposal of
waste oils (1) and Council Directive 91/689/EEC of 12
December 1991 on hazardous waste (2).


(h) ensure in accordance with their national legislation that any
party involved in the delivery or reception of ship-
generated waste or cargo residues can claim compensation
for damage caused by undue delay.


2. Delivery of ship-generated waste and cargo residues shall
be considered as release for free circulation within the meaning
of Article 79 of Council Regulation (EEC) No 2913/92 of 12
October 1992 establishing the Community Customs Code (3).
The customs authorities shall not require the lodging of a
summary declaration in accordance with Article 45 of the
Community Customs Code.


(1) OJ L 194, 25.7.1975, p. 23. Directive as last amended by Directive
91/692/EEC (OJ L 377, 31.12.1991, p. 48).


(2) OJ L 377, 31.12.1991, p. 20. Directive as last amended by Direc-
tive 94/31/EEC (OJ L 168, 2.7.1994, p. 28).


(3) OJ L 302, 19.10.1992, p. 1. Regulation as last amended by Regula-
tion (EC) No 955/1999 (OJ L 119, 7.5.1999, p. 1).
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3. Member States and the Commission shall co-operate in
establishing an appropriate information and monitoring
system, covering at least the whole of the Community, to:
— improve the identification of ships which have not deliv-


ered their ship-generated waste and cargo residues in
accordance with this Directive,


— ascertain whether the goals set in Article 1 of the Directive
have been met.


4. Member States and the Commission shall cooperate in
establishing common criteria for identifying ships referred to in
Article 8(2)(c).


Article 13


Penalties


Member States shall lay down a system of penalties for the
breach of national provisions adopted pursuant to this
Directive and shall take all the measures necessary to ensure
that those penalties are applied. The penalties thus provided
shall be effective, proportionate and dissuasive.


Article 14


Regulatory Committee


1. The Commission shall be assisted by the Committee set
up pursuant to Article 12(1) of Directive 93/75/EEC (1), here-
inafter referred to as ‘the Committee’.


2. Where reference is made to this paragraph, Articles 5 and
7 of Decision 1999/468/EC shall apply, having regard to the
provisions of Article 8 thereof.


The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at three months.


3. The Committee shall adopt its rules of procedure.


Article 15


Amendment procedure


The Annexes to this Directive, the definition in Article 2(b),
references to Community instruments and references to IMO
instruments may be amended in accordance with the procedure
laid down in Article 14(2) in order to bring them into line with
Community or IMO measures which have entered into force,
insofar as such amendments do not broaden the scope of this
Directive.


Furthermore, the Annexes to this Directive may be amended in
accordance with that procedure when necessary to improve the
regime established by this Directive, insofar as such amend-
ments do not broaden the scope of this Directive.


Article 16


Implementation


1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive before 28 December 2002 and forthwith inform the
Commission thereof.


However, as far as sewage as referred to in Article 2(c) is
concerned, the implementation of this Directive shall be
suspended until 12 months after the entry into force of Annex
IV to Marpol 73/78, while respecting the distinction made in
this convention between new and existing ships.


2. When Member States adopt these measures, they shall
contain a reference to this Directive or shall be accompanied by
such a reference on the occasion of their official publication.
The methods of making such a reference shall be laid down by
Member States.


Article 17


Evaluation


1. Member States shall submit to the Commission a status
report concerning the implementation of this Directive every
three years.


2. The Commission shall submit an evaluation report on the
operation of the system as provided for in this Directive to the
European Parliament and the Council, on the basis of the
reports of the Member States as provided for in paragraph 1
together with proposals as necessary, concerning the imple-
mentation of this Directive.


Article 18


Entry into force


This Directive shall enter into force on the day of its publica-
tion in the Official Journal of the European Communities.


Article 19


Addressees


This Directive is addressed to the Member States.


Done at Brussels, 27 November 2000.


For the European Parliament


The President


N. FONTAINE


For the Council


The President


L. FABIUS


(1) OJ L 247, 5.10.1993, p. 19. Directive as last amended by Directive
98/74/EC (OJ L 276, 13.10.1998, p. 7).
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ANNEX I


REQUIREMENTS FOR WASTE RECEPTION AND HANDLING PLANS IN PORTS


(as referred to in Article 5)


Plans shall cover all types of ship-generated waste and cargo residues originating from ships normally visiting the port and
shall be developed according to the size of the port and the types of ships calling at that port.


The following elements shall be addressed in the plans:


— an assessment of the need for port reception facilities, in light of the need of the ships normally visiting the port;
— a description of the type and capacity of port reception facilities;
— a detailed description of the procedures for the reception and collection of ship-generated waste and cargo residues;
— description of the charging system;
— procedures for reporting alleged inadequacies of port reception facilities;
— procedures for ongoing consultations with port users, waste contractors, terminal operators and other interested


parties; and
— type and quantities of ship-generated waste and cargo residues received and handled.


In addition, the plans should include:


— a summary of relevant legislation and formalities for delivery;
— identification of a person or persons to be responsible for the implementation of the plan;
— a description of the pre-treatment equipment and processes in the port, if any;
— a description of methods of recording actual use of the port reception facilities;
— a description of methods of recording amounts of ship-generated waste and cargo residues received; and
— a description of how the ship-generated waste and cargo residues are disposed of.


The procedures for reception, collection, storage, treatment and disposal should conform in all respects to an environ-
mental management scheme suitable for the progressive reduction of the environmental impact of these activities. Such
conformity is presumed if the procedures are in compliance with the Council Regulation (EEC) No 1836/93 of 29 June
1993 allowing voluntary participation by companies in the industrial sector in a Community eco-management and audit
scheme (1).


Information to be made available to all port users:


— brief reference to fundamental importance of proper delivery of ship-generated waste and cargo residues;
— location of port reception facilities applicable to each berth with diagram/map;
— list of ship-generated waste and cargo residues normally dealt with;
— list of contact points, the operators and the services offered;
— description of procedures for delivery;
— description of charging system; and
— procedures for reporting alleged inadequacies of port reception facilities.


(1) OJ L 168, 10.7.1993, p. 1.
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ANNEX II


INFORMATION TO BE NOTIFIED BEFORE ENTRY INTO THE PORT OF . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(Port of destination as referred to in Article 6 of Directive 2000/59/EC)


1. Name, call sign and, where appropriate, IMO identification number of the ship:


2 Flag State:


3. Estimated time of arrival (ETA):


4. Estimated time of departure (ETD):


5. Previous port of call:


6. Next port of call:


7. Last port and date when ship-generated waste was delivered:


8. Are you delivering


all � some � none � (*)


of your waste into port reception facilities?


9. Type and amount of waste and residues to be delivered and/or remaining on board, and percentage of maximum storage
capacity:


If delivering all waste, complete second column as appropriate.


If delivering some or no waste, complete all columns.


Type
Waste to be
delivered


m3


Maximum
dedicated storage


capacity
m3


Amount of waste
retained on board


m3


Port at which
remaining waste
will be delivered


Estimated amount
of waste to be


generated between
notification and
next port of call


m3


1. Waste oils


Sludge


Bilge water


Others (specify)


2. Garbage


Food waste


Plastic


Other


3. Cargo-associated
waste (1)
(specify)


4. Cargo residues (1)
(specify)


(1) May be estimates.


(*) Tick appropriate box.







Notes:


1. This information may be used for port State control and other inspection purposes.


2. Member States will determine which bodies will receive copies of this notification.


3. This form is to be completed unless the ship is covered by an exemption in accordance with Article 9 of Directive
2000/59/EC.


I confirm that


the above details are accurate and correct and


there is sufficient dedicated onboard capacity to store all waste generated between notification and the next port at which
waste will be delivered.


Date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


Time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


Signature . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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DIRECTIVE 2002/59/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL


of 27 June 2002


establishing a Community vessel traffic monitoring and information system and repealing Council
Directive 93/75/EEC


THE EUROPEAN PARLIAMENT AND THE COUNCIL
OF THE EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 80(2) thereof,


Having regard to the proposal from the Commission (1),


Having regard to the Opinion of the Economic and Social
Committee (2),


Having regard to the opinion of the Committee of the
Regions (3),


Acting in accordance with the procedure indicated in Article
251 of the Treaty (4),


Whereas:


(1) In its communication of 24 February 1993 on a
common policy on safe seas, the Commission indicated
that one objective at Community level was the
introduction of a mandatory information system to give
Member States rapid access to all important information
relating to the movements of ships carrying dangerous
or polluting materials and to the precise nature of their
cargo.


(2) Council Directive 93/75/EEC of 13 September 1993
concerning minimum requirements for vessels bound
for or leaving Community ports and carrying dangerous
or polluting goods (5) introduced a system whereby the
competent authorities receive information regarding
ships bound for or leaving a Community port and
carrying dangerous or polluting goods, and regarding
incidents at sea. That Directive requires the Commission
to produce new proposals for the introduction of a


fuller reporting system for the Community, possibly
covering ships transiting along the coasts of Member
States.


(3) The Council Resolution of 8 June 1993 on a common
policy on safe seas (6) agreed that the main objectives of
Community action included the adoption of a fuller
information system.


(4) Setting up a Community vessel traffic monitoring and
information system should help to prevent accidents
and pollution at sea and to minimise their impact on
the marine and coastal environment, the economy and
the health of local communities. The efficiency of
maritime traffic, and in particular of the management of
ships' calls into ports, also depends on ships giving
sufficient advance notice of their arrival.


(5) Several mandatory ship reporting systems have been set
up along Europe's coasts, in accordance with the
relevant rules adopted by the International Maritime
Organisation (IMO). It ought to be ensured that ships
comply with the reporting requirements in force under
these systems.


(6) Vessel traffic services and ships' routing systems have
also been introduced and are playing an important part
in the prevention of accidents and pollution in certain
shipping areas which are congested or hazardous for
shipping. It is necessary that ships use vessel traffic
services and that they follow the rules applicable to
ships' routing systems approved by the IMO.


(7) Key technological progress has been made in the area of
on-board equipment allowing automatic identification of
ships (AIS systems) for enhanced ship monitoring, as
well as voyage data recording (VDR systems or �black
boxes�) to facilitate investigations following accidents.
Given its importance in the formulation of a policy to
prevent shipping accidents, such equipment should be
made compulsory on board ships making national or
international voyages which call at Community ports.
The data provided by a VDR system can be used both


(1) OJ C 120 E, 24.4.2001, p. 67 and
OJ C 362 E, 18.12.2001, p. 255.


(2) OJ C 221, 7.8.2001, p. 54.
(3) OJ C 357, 14.12.2001, p. 1.
(4) Opinion of the European Parliament of 14 June 2001 (OJ C 53 E,


28.2.2002, p. 304), Council Common Position of 19 December
2001 (OJ C 58 E, 5.3.2002, p. 14) and Decision of the European
Parliament of 10 April 2002 (not yet published in the Official
Journal). Council Decision of 25 June 2002.


(5) OJ L 247, 5.10.1993, p. 19. Directive as last amended by
Commission Directive 98/74/EC (OJ L 276, 13.10.1998, p. 7). (6) OJ C 271, 7.10.1993, p. 1.
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after an accident to investigate its causes and
preventively to learn the necessary lessons from such
situations. Member States should encourage the use of
such data for both purposes.


(8) Member States should ensure that the coastal stations of
the competent authorities have available, in addition to
appropriate technical equipment, sufficient and properly
qualified staff.


(9) Accurate knowledge of dangerous or polluting goods
being carried on board ships and of other relevant
safety information, such as information relating to
navigational incidents, is essential to the preparation
and effectiveness of operations to tackle pollution or the
risk of pollution at sea. Ships leaving or bound for
Member States' ports must notify this information to the
competent authorities or port authorities of those
Member States.


(10) To streamline and accelerate the transmission and
utilisation of what may be huge amounts of information
on cargo, such information ought to be sent, whenever
practicable, electronically to the competent authority or
port authority concerned. For the same reasons,
exchanges of information between the competent
authorities of the Member States should take place
electronically.


(11) Where the companies concerned have, to the
satisfaction of the Member States, introduced internal
procedures to ensure that information required by the
Directive is sent to the competent authority without
delay, it must be possible to exempt scheduled services
between two or more States, of which at least one is a
Member State, from the reporting requirement for each
voyage.


(12) Because of their behaviour or condition, some ships
pose potential risks to the safety of shipping and the
environment. Member States should pay particular
attention to the monitoring of such ships, take the
appropriate measures to prevent any worsening of the
risk they pose, and send any relevant information they
possess on these ships to the other Member States
concerned. Such appropriate measures could be
measures provided for by port State control activities.


(13) Member States need to guard against the threats to
maritime safety, to the safety of individuals and to the
marine and coastal environment created by incidents,
accidents or certain other situations at sea and by the
presence of polluting slicks or packages drifting at sea.
To this end, masters of ships sailing within Member
States' search and rescue region/exclusive economic


zone or equivalent, should report such occurrences to
the coastal authorities, supplying all appropriate
information. In the light of their specific situation,
Member States should be given flexibility in choosing
which of the abovementioned geographical areas should
be covered by the reporting obligation.


(14) In the event of an incident or accident at sea, full and
complete cooperation by the parties involved in the
carriage contributes significantly to the effectiveness of
operations by the competent authorities.


(15) Where a competent authority designated by a Member
State considers, upon a sea state and weather forecast
provided by a qualified meteorological information
service, that exceptionally bad weather or sea conditions
are creating a serious threat for the safety of human life
or of pollution, it should inform the master of a ship,
which intends to enter or leave the port, of the situation
and may take any other appropriate measures. Without
prejudice to the duty of assistance to ships in distress,
these might include a prohibition to enter or to leave
port, until the situation returns to normal. In the event
of a possible risk to safety or of pollution and taking
into account the specific situation in the port
concerned, the competent authority may recommend
ships not to leave the port. If the master chooses to
leave the port, he/she does so in any case under his/her
own responsibility and should state the reasons for
his/her decision.


(16) Non-availability of a place of refuge may have serious
consequences in the event of an accident at sea.
Member States should therefore draw up plans whereby
ships in distress may, if the situation so requires, be
given refuge in their ports or any other sheltered area in
the best conditions possible. Where necessary and
feasible, these plans should include the provision of
adequate means and facilities for assistance, salvage and
pollution response. Ports accommodating a ship in
distress should be able to rely on prompt compensation
for any costs and damage involved in this operation.
The Commission should therefore examine the
possibilities for introducing an adequate system of
compensation for ports in the Community
accommodating a ship in distress and the feasibility of
requiring a ship coming to a Community port to be
adequately insured.


(17) A framework for cooperation between the Member
States and the Commission needs to be established to
enhance the implementation of the monitoring and
information system for maritime traffic, with proper
communication links being established between the
competent authorities and ports of the Member States.
Moreover, the coverage of the ship identification and
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monitoring system needs to be supplemented in those
shipping areas of the Community where it is
insufficient. In addition, information management
centres ought to be set up in the Community's maritime
regions so as to facilitate the exchange or sharing of
useful data in relation to traffic monitoring and the
implementation of this Directive. The Member States
and the Commission should also endeavour to
cooperate with third countries to achieve these
objectives.


(18) The effectiveness of this Directive depends greatly on
the Member States enforcing its implementation strictly.
To this end, Member States must regularly carry out
appropriate inspections or any other action required to
ensure that the communication links established to meet
the requirements of this Directive are operating
satisfactorily. A system of sanctions should also be
introduced to ensure that the parties concerned comply
with the reporting and equipment carrying requirements
laid down by this Directive.


(19) The measures necessary for the implementation of this
Directive should be adopted in accordance with Council
Decision 1999/468/EC of 28 June 1999 laying down
the procedures for the exercise of implementing powers
conferred on the Commission (1).


(20) Certain provisions of this Directive may be amended by
that procedure so as to take account of the development
of Community and international instruments and of
experience gained in implementing this Directive, in so
far as such amendments do not broaden the scope of
the Directive. A useful tool for the Commission to
evaluate the experience gained in implementing the
Directive is an adequate reporting by Member States on
such implementation.


(21) The provisions of Directive 93/75/EEC are significantly
reinforced, extended and amended by this Directive.
Accordingly, Directive 93/75/EEC should be repealed.


(22) Since the objectives of the proposed action, namely the
enhancing of the safety and efficiency of maritime
traffic, cannot be sufficiently achieved by the Member
States and can therefore, by reason of the scale or
effects of the proposed action, be better achieved at
Community level, the Community may adopt measures,
in accordance with the principle of subsidiarity as set
out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article,
this Directive does not go beyond what is necessary in
order to achieve those objectives,


HAVE ADOPTED THIS DIRECTIVE:


Article 1


Purpose


The purpose of this Directive is to establish in the Community
a vessel traffic monitoring and information system with a view
to enhancing the safety and efficiency of maritime traffic,
improving the response of authorities to incidents, accidents or
potentially dangerous situations at sea, including search and
rescue operations, and contributing to a better prevention and
detection of pollution by ships.


Member States shall monitor and take all necessary and
appropriate measures to ensure that the masters, operators or
agents of ships, as well as shippers or owners of dangerous or
polluting goods carried on board such ships, comply with the
requirements under this Directive.


Article 2


Scope


1. This Directive applies to ships of 300 gross tonnage and
upwards, unless stated otherwise.


2. This Directive shall not apply to:


(a) warships, naval auxiliaries and other ships owned or
operated by a Member State and used for non-commercial
public service;


(b) fishing vessels, traditional ships and recreational craft with
a length of less than 45 metres;


(c) bunkers below 5 000 tons, ships' stores and equipment for
use on board ships.


Article 3


Definitions


For the purpose of this Directive


(a) �Relevant international instruments� means the following
instruments:


� MARPOL means the International Convention for the
Prevention of Pollution from Ships, 1973 and the
1978 Protocol thereto;(1) OJ L 184, 17.7.1999, p. 23.
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� SOLAS means the International Convention for the
Safety of Life at Sea, together with the protocols and
amendments thereto;


� the International Convention on Tonnage Measurement
of Ships, 1969;


� the International Convention relating to Intervention
on the High Seas in Cases of Oil Pollution Casualties,
1969 and its 1973 Protocol relating to Intervention on
the High Seas in Cases of Pollution by Substances
other than Oil;


� SAR Convention means the International Convention
on Maritime Search and Rescue, 1979;


� ISM Code means the International Safety Management
Code;


� IMDG Code means the International Maritime
Dangerous Goods Code;


� IBC Code means the IMO International Code for the
construction and equipment of ships carrying
dangerous chemicals in bulk;


� IGC Code means the IMO International Code for the
construction and equipment of ships carrying liquefied
gases in bulk;


� BC Code means the IMO Code of Safe Practice for
Solid Bulk Cargoes;


� INF Code means the IMO Code for the Safe Carriage of
Irradiated Nuclear Fuel, Plutonium and High-Level
Radioactive Wastes in Flasks on board Ships;


� IMO Resolution A.851(20) means International
Maritime Organisation Resolution 851(20) entitled
�General principles for ship reporting systems and ship
reporting requirements, including guidelines for
reporting incidents involving dangerous goods, harmful
substances and/or marine pollutants�;


(b) �operator� means the owner or manager of a ship;


(c) �agent� means any person mandated or authorised to
supply information on behalf of the operator of the ship;


(d) �shipper� means any person by whom or in whose name or
on whose behalf a contract of carriage of goods has been
concluded with a carrier;


(e) �company� means a company within the meaning of
Regulation 1(2) of Chapter IX of the SOLAS Convention;


(f) �ship� means any sea-going vessel or craft;


(g) �dangerous goods� means:


� goods classified in the IMDG Code,


� dangerous liquid substances listed in Chapter 17 of the
IBC Code,


� liquefied gases listed in Chapter 19 of the IGC Code,


� solids referred to in Appendix B of the BC Code.


Also included are goods for the carriage of which
appropriate preconditions have been laid down in
accordance with paragraph 1.1.3 of the IBC Code or
paragraph 1.1.6 of the IGC Code;


(h) �polluting goods� means:


� oils as defined in Annex I to the MARPOL Convention,


� noxious liquid substances as defined in Annex II to the
MARPOL Convention,


� harmful substances as defined in Annex III to the
MARPOL Convention;


(i) �cargo transport unit� means a road freight vehicle, a
railway freight wagon, a freight container, a road tank
vehicle, a railway wagon, or portable tank;


(j) �address� means the name and the communication links
whereby contact may, where necessary, be made with the
operator, agent, port authority, competent authority or any
other authorised person or body in possession of detailed
information regarding the ship's cargo;


(k) �competent authorities� means the authorities and
organisations designated by Member States to receive and
pass on information reported pursuant to this Directive;


(l) �port authority� means the competent authority or body
designated by Member States for each port to receive and
pass on information reported pursuant to this Directive;
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(m) �place of refuge� means a port, the part of a port or
another protective berth or anchorage or any other
sheltered area identified by a Member State for
accommodating ships in distress;


(n) �coastal station� means any of the following, designated by
Member States pursuant to this Directive: a vessel traffic
service; a shore-based installation responsible for a
mandatory reporting system approved by the IMO; or a
body responsible for coordinating search and rescue
operations or operations to tackle pollution at sea;


(o) �vessel traffic service (VTS)� means a service designed to
improve the safety and efficiency of vessel traffic and to
protect the environment, which has the capability to
interact with the traffic and to respond to traffic situations
developing in the VTS area;


(p) �ship's routing system� means any system of one or more
routes or routing measures aimed at reducing the risk of
casualties; it includes traffic separation schemes, two-way
routes, recommended tracks, areas to be avoided, inshore
traffic zones, roundabouts, precautionary areas and
deep-water routes;


(q) �traditional ships� means all kinds of historical ships and
their replicas including those designed to encourage and
promote traditional skills and seamanship, that together
serve as living cultural monuments, operated according to
traditional principles of seamanship and technique;


(r) �casualty� means a casualty within the meaning of the IMO
Code for the investigation of marine casualties and
incidents.


TITLE I


SHIP REPORTING AND MONITORING


Article 4


Notification prior to entry into ports of the Member
States


1. The operator, agent or master of a ship bound for a port
of a Member State shall notify the information in Annex I(1)
to the port authority:


(a) at least twenty-four hours in advance; or


(b) at the latest, at the time the ship leaves the previous port,
if the voyage time is less than twenty-four hours; or


(c) if the port of call is not known or it is changed during the
voyage, as soon as this information is available.


2. Ships coming from a port outside the Community and
bound for a port of a Member State carrying dangerous or
polluting goods, shall comply with the notification obligations
of Article 13.


Article 5


Monitoring of ships entering the area of mandatory ship
reporting systems


1. The Member State concerned shall monitor and take all
necessary and appropriate measures to ensure that all ships
entering the area of a mandatory ship reporting system,
adopted by the IMO according to Regulation 11 Chapter V of
the SOLAS Convention and operated by one or more States, of
which at least one is a Member State, in accordance with the
relevant guidelines and criteria developed by the IMO, comply
with that system in reporting the information required without
prejudice to additional information required by a Member
State in accordance with IMO Resolution A.851(20).


2. When submitting a new mandatory ship reporting
system to the IMO for adoption or a proposal to amend an
existing reporting system, a Member State shall include in its
proposal at least the information referred to in Annex I(4).


Article 6


Use of automatic identification systems


1. Any ship calling at a port of a Member State must, in
accordance with the timetable set out in Annex II(I), be fitted
with an AIS which meets the performance standards drawn up
by the IMO.


2. Ships fitted with an AIS, shall maintain it in operation at
all times except where international agreements, rules or
standards provide for the protection of navigational
information.


Article 7


Use of ship's routing systems


1. Member States shall monitor and take all necessary and
appropriate measures to ensure that all ships entering the area
of a mandatory ships' routing system adopted by the IMO
according to Regulation 10 Chapter V of the SOLAS
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Convention and operated by one or more States, of which at
least one is a Member State, use the system in accordance with
the relevant guidelines and criteria developed by the IMO.


2. When implementing a ship's routing system, which has
not been adopted by the IMO, under their responsibility,
Member States shall take into account, wherever possible, the
guidelines and criteria developed by the IMO and promulgate
all information necessary for the safe and effective use of the
ship's routing system.


Article 8


Monitoring of the compliance of ships with vessel traffic
services


Member States shall monitor and take all necessary and
appropriate measures to ensure that:


(a) ships entering the area of applicability of a VTS operated
by one or more States, of which at least one is a Member
State, within their territorial sea and based on the
guidelines developed by the IMO, participate in, and
comply with, the rules of that VTS;


(b) ships flying the flag of a Member State or ships bound for
a port of a Member State and entering the area of
applicability of such a VTS outside the territorial sea of a
Member State and based on the guidelines developed by
the IMO, comply with the rules of that VTS;


(c) ships flying the flag of a third State and not bound for a
port in a Member State entering a VTS area outside the
territorial sea of a Member State, follow the rules of that
VTS wherever possible. Member States should report to the
flag State concerned any apparent serious breach of those
rules in such a VTS area.


Article 9


Infrastructure for ship reporting systems, ships' routing
systems and vessel traffic services


1. Member States shall take all necessary and appropriate
measures to provide themselves gradually, on a time-schedule
compatible with the timetable set out in Annex II(I), with
appropriate equipment and shore-based installations for
receiving and utilising the AIS information taking into account
a necessary range for transmission of the reports.


2. The process of building up all necessary equipment and
shore-based installations for implementing this Directive shall


be completed by the end of 2007. Member States shall ensure
that the appropriate equipment for relaying the information to,
and exchanging it between, the national systems of Member
States shall be operational at the latest one year thereafter.


3. Member States shall ensure that the coastal stations in
charge of monitoring the compliance with vessel traffic
services and ships' routing systems have sufficient and properly
qualified staff available, as well as appropriate means of
communication and ship monitoring and that they operate in
accordance with the relevant IMO guidelines.


Article 10


Voyage data recorder systems


1. Member States shall monitor and take all necessary and
appropriate measures to ensure that ships calling at a port of a
Member State are fitted with a voyage data recorder (VDR)
system in accordance with the rules laid down in Annex II(II).
Any exemptions granted to ro-ro ferries or high-speed
passenger craft under Article 4(1)(d) of Council Directive
1999/35/EC of 29 April 1999 on a system of mandatory
surveys for the safe operation of regular ro-ro ferry and
high-speed passenger craft services (1) shall terminate on 5
August 2002.


2. Data which have been collected from a VDR system shall
be made available to the Member State concerned in the event
of an investigation following a casualty occurring within the
waters under the jurisdiction of a Member State. Member
States shall ensure that such data are used in the investigation
and are properly analysed. Member States shall ensure that the
findings of the investigation are published as soon as possible
after its conclusion.


Article 11


Casualty investigation


Without prejudice to Article 12 of Directive 1999/35/EC,
Member States shall comply with the provisions of the IMO
Code for the investigation of marine casualties and incidents
when conducting any marine casualty or incident investigation
involving a ship referred to in this Directive. Member States
shall cooperate in the investigation of marine casualties and
incidents involving ships flying their flag.


(1) OJ L 138, 1.6.1999, p. 1.
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TITLE II


NOTIFICATION OF DANGEROUS OR POLLUTING GOODS ON
BOARD SHIPS (HAZMAT)


Article 12


Obligations on the shipper


No dangerous or polluting goods may be offered for carriage
or taken on board any ship, irrespective of its size, in a port of
a Member State unless a declaration has been delivered to
the master or operator containing the information listed in
Annex I(2).


It shall be the duty of the shipper to deliver to the master or
operator such declaration and to ensure that the shipment
offered for carriage is indeed the one declared in compliance
with the first subparagraph.


Article 13


Notification of dangerous or polluting goods carried on
board


1. The operator, agent or master of a ship, irrespective of
its size, carrying dangerous or polluting goods and leaving a
port of a Member State shall, at the latest at the moment of
departure, notify the information indicated in Annex I(3) to
the competent authority designated by that Member State.


2. The operator, agent or master of a ship, irrespective of
its size, carrying dangerous or polluting goods coming from a
port located outside the Community and bound for a port of a
Member State or an anchorage located in a Member State's
territorial waters shall, at the latest upon departure from the
loading port or as soon as the port of destination or the
location of the anchorage is known, if this information is
unavailable at the moment of departure, notify the information
indicated in Annex I(3) to the competent authority of the
Member State in which the first port of destination or
anchorage is located.


3. Member States may put in place a procedure authorising
the operator, agent or master of a ship referred to in
paragraphs 1 and 2 to notify the information listed in
Annex I(3) to the port authority of the port of departure or
destination in the Community, as appropriate.


The procedure put in place must ensure that the competent
authority has access to the information indicated in Annex I(3)
at all times should it be needed. To this end, the port authority
concerned shall retain the information listed in Annex I(3)


long enough for it to be usable in the event of an incident or
accident at sea. The port authority shall take the necessary
measures to provide this information electronically and
without delay to the competent authority, 24 hours a day
upon request.


4. The operator, agent or master of the ship must
communicate the cargo information indicated in Annex I(3) to
the port authority or the competent authority.


The information must be transferred electronically whenever
practicable. The electronic message exchange must use the
syntax and procedures set out in Annex III.


Article 14


Computerised exchange of data between Member States


Member States shall cooperate to ensure the interconnection
and interoperability of the national systems used to manage
the information indicated in Annex I.


Communication systems set up pursuant to the first
subparagraph must display the following features:


(a) data exchange must be electronic and enable messages
notified in accordance with Article 13 to be received and
processed;


(b) the system must allow information to be transmitted 24
hours a day;


(c) each Member State must be able, upon request, to send
information on the ship and the dangerous or polluting
goods on board without delay to the competent authority
of another Member State.


Article 15


Exemptions


1. Member States may exempt scheduled services performed
between ports located on their territory from the requirement
laid down in Article 13 where the following conditions are
met:


(a) the company operating the scheduled services referred to
above keeps and updates a list of the ships concerned and
sends it to the competent authority concerned,


(b) for each voyage performed, the information listed in
Annex I(3) is kept available for the competent authority
upon request. The company must establish an internal
system to ensure that, upon request 24 hours a day and
without delay, the said information can be sent to the
competent authority electronically, in accordance with
Article 13(4).
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2. When an international scheduled service is operated
between two or more States, of which at least one is a
Member State, any of the Member States involved may request
of the other Member States that an exemption be granted to
that service. All Member States involved, including the coastal
States concerned, shall collaborate in granting an exemption to
the service concerned in accordance with the conditions laid
down in paragraph 1.


3. Member States shall periodically check that the
conditions laid down in paragraphs 1 and 2 are being met.
Where at least one of these conditions is no longer being met,
Member States shall immediately withdraw the privilege of the
exemption from the company concerned.


4. Member States shall communicate to the Commission a
list of companies and ships granted exemption under this
Article, as well as any updating of that list.


TITLE III


MONITORING OF HAZARDOUS SHIPS AND INTERVENTION
IN THE EVENT OF INCIDENTS AND ACCIDENTS AT SEA


Article 16


Transmission of information concerning certain ships


1. Ships meeting the criteria set out below shall be
considered to be ships posing a potential hazard to shipping
or a threat to maritime safety, the safety of individuals or the
environment:


(a) ships which, in the course of their voyage:


� have been involved in incidents or accidents at sea as
referred to in Article 17; or


� have failed to comply with the notification and
reporting requirements imposed by this Directive; or


� have failed to comply with the applicable rules in
ships' routing systems and VTS placed under the
responsibility of a Member State;


(b) ships in respect of which there is proof or presumptive
evidence of deliberate discharges of oil or other
infringements of the MARPOL Convention in waters under
the jurisdiction of a Member State;


(c) ships which have been refused access to ports of the
Member States or which have been the subject of a report


or notification by a Member State in accordance with
Annex I-1 to Council Directive 95/21/EC of 19 June 1995
on port State control of shipping (1).


2. Coastal stations holding relevant information on the
ships referred to in paragraph 1 shall communicate it to the
coastal stations concerned in the other Member States located
along the planned route of the ship.


3. Member States shall ensure that the information
communicated to them under paragraph 2 is transmitted to
the relevant port authorities and/or any other authority
designated by the Member State. Within the limits of their
available staff capacity, Member States shall carry out any
appropriate inspection or verification in their ports either on
their own initiative or at the request of another Member State,
without prejudice to any port State control obligation. They
shall inform all Member States concerned of the results of the
action they take.


Article 17


Reporting of incidents and accidents at sea


1. Without prejudice to international law and with a view
to preventing or mitigating any significant threat to maritime
safety, the safety of individuals or the environment, Member
States shall monitor and take all appropriate measures to
ensure that the master of a ship sailing within their search and
rescue region/exclusive economic zone or equivalent,
immediately reports to the coastal station responsible for that
geographical area:


(a) any incident or accident affecting the safety of the ship,
such as collision, running aground, damage, malfunction
or breakdown, flooding or shifting of cargo, any defects in
the hull or structural failure;


(b) any incident or accident which compromises shipping
safety, such as failures likely to affect the ship's
manoeuvrability or seaworthiness, or any defects affecting
the propulsion system or steering gear, the electrical
generating system, navigation equipment or
communications equipment;


(c) any situation liable to lead to pollution of the waters or
shore of a Member State, such as the discharge or threat of
discharge of polluting products into the sea;


(d) any slick of polluting materials and containers or packages
seen drifting at sea.


(1) OJ L 157, 7.7.1995, p. 1. Directive as last amended by Directive
2001/106/EC of the European Parliament and of the Council
(OJ L 19, 22.1.2002, p. 17).
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2. The report message sent in application of paragraph 1
shall include at least the ship's identity, its position, the port of
departure, the port of destination, the address from which
information may be obtained on the dangerous and polluting
goods carried on board, the number of persons aboard, details
of the incident and any relevant information referred to in
IMO Resolution A.851(20).


Article 18


Measures in the event of exceptionally bad weather


1. Where the competent authorities designated by Member
States consider, in the event of exceptionally bad weather or
sea conditions, that there is a serious threat of pollution of
their shipping areas or coastal zones, or of the shipping areas
or coastal zones of other States, or that the safety of human
life is in danger:


(a) they should, where possible, fully inform the master of a
ship which is in the port area concerned, and intends to
enter or leave that port, of the sea state and weather
conditions and, when relevant and possible, of the danger
they may present to his/her ship, the cargo, the crew and
the passengers;


(b) they may take, without prejudice to the duty of assistance
to ships in distress and in accordance with Article 20, any
other appropriate measures, which may include a
recommendation or a prohibition either for a particular
ship or for ships in general to enter or leave the port in
the areas affected, until it has been established that there is
no longer a risk to human life and/or to the environment;


(c) they shall take appropriate measures to limit as much as
possible or, if necessary, prohibit the bunkering of ships in
their territorial waters.


2. The master shall inform the company of the appropriate
measures or recommendations referred to under paragraph 1.
These do not however prejudice the decision of the master on
the basis of his/her professional judgement corresponding to
the SOLAS Convention. Where the decision taken by the
master of the ship is not in accordance with the measures
referred to under paragraph 1, he/she shall inform the
competent authorities of the reasons for his/her decision.


3. The appropriate measures or recommendations, referred
to under paragraph 1, shall be based upon a sea state and
weather forecast provided by a qualified meteorological
information service recognised by the Member State.


Article 19


Measures relating to incidents or accidents at sea


1. In the event of incidents or accidents at sea as referred to
in Article 17, Member States shall take all appropriate


measures consistent with international law, where necessary to
ensure the safety of shipping and of persons and to protect the
marine and coastal environment.


Annex IV sets out a non-exhaustive list of measures available
to Member States pursuant to this Article.


2. The operator, the master of the ship and the owner of
the dangerous or polluting goods carried on board must, in
accordance with national and international law, cooperate fully
with the competent national authorities, at the latter's request,
with a view to minimising the consequences of an incident or
accident at sea.


3. The master of a ship to which the provisions of the ISM
Code are applicable shall, in accordance with that Code,
inform the company of any incident or accident, as referred to
in Article 17(1), which occurs at sea. As soon as it has been
informed of such a situation, the company must contact the
competent coastal station and place itself at its disposal as
necessary.


Article 20


Places of refuge


Member States, having consulted the parties concerned, shall
draw up, taking into account relevant guidelines by IMO, plans
to accommodate, in the waters under their jurisdiction, ships
in distress. Such plans shall contain the necessary
arrangements and procedures taking into account operational
and environmental constraints, to ensure that ships in distress
may immediately go to a place of refuge subject to
authorisation by the competent authority. Where the Member
State considers it necessary and feasible, the plans must
contain arrangements for the provision of adequate means and
facilities for assistance, salvage and pollution response.


Plans for accommodating ships in distress shall be made
available upon demand. Member States shall inform the
Commission by 5 February 2004 of the measures taken in
application of the first paragraph.


Article 21


Information of the parties concerned


1. The competent coastal station of the Member State
concerned shall, as necessary, broadcast within the relevant
areas any incident or accident notified under Article 17(1) and
information with regard to any ship that poses a threat to
maritime safety, the safety of individuals or the environment.
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2. Competent authorities holding information notified in
accordance with Articles 13 and 17 shall make adequate
arrangements to provide such information at any time upon
request for safety reasons by the competent authority of
another Member State.


3. Any Member State the competent authorities of which
have been informed, pursuant to this Directive or in some
other way, of facts which involve or increase the risk for
another Member State of a hazard being posed to certain
shipping areas and coastal zones, shall take the appropriate
measures to inform any interested Member State thereof as
soon as possible and consult it regarding the action being
envisaged. Where appropriate, Member States shall cooperate
with a view to pooling the arrangements for joint action.


Each Member State shall make the necessary arrangements to
use fully the reports which ships are required to transmit to
them pursuant to Article 17.


TITLE IV


ACCOMPANYING MEASURES


Article 22


Designation and publication of a list of competent bodies


1. Each Member State shall designate the competent
authorities, port authorities and coastal stations to which the
notifications required by this Directive must be made.


2. Each Member State shall ensure that the shipping
industry is properly informed and regularly updated, notably
via nautical publications, regarding the authorities and stations
designated pursuant to paragraph 1, including where
appropriate the geographical area for which they are
competent, and the procedures laid down for notifying the
information required by this Directive.


3. Member States shall send the Commission a list of the
authorities and stations they designate pursuant to paragraph
1, as well as any updating thereof.


Article 23


Cooperation between Member States and the Commission


Member States and the Commission shall cooperate in
attaining the following objectives:


(a) making optimum use of the information notified pursuant
to this Directive, notably by developing appropriate


telematic links between coastal stations and port
authorities with a view to exchanging data relating to
ships' movements, their estimated times of arrival in ports
and their cargo;


(b) developing and enhancing the effectiveness of telematic
links between the coastal stations of the Member States
with a view to obtaining a clearer picture of traffic,
improving the monitoring of ships in transit, and
harmonising and, as far as possible, streamlining the
reports required from ships en route;


(c) extending the cover of and/or updating the Community
vessel traffic monitoring and information system with a
view to enhanced identification and monitoring of ships.
To this end, the Member States and the Commission shall
work together to put in place, where necessary, mandatory
reporting systems, mandatory vessel traffic services and
appropriate ships' routing systems, with a view to
submitting them to the IMO for approval;


(d) drawing up, if appropriate, concerted plans to
accommodate ships in distress.


Article 24


Confidentiality of information


Member States shall, in accordance with their national
legislation, take the necessary measures to ensure the
confidentiality of information sent to them pursuant to this
Directive.


Article 25


Monitoring the implementation of this Directive and
sanctions


1. Member States shall carry out regular inspections and
any other action required to check the functioning of the
shore-based telematic systems set up to meet the requirements
of this Directive, and in particular their capacity to meet the
requirements of receiving or sending without delay, 24 hours a
day, information notified pursuant to Articles 13 and 15.


2. Member States shall lay down a system of sanctions for
the breach of national provisions adopted pursuant to this
Directive and shall take all the measures necessary to ensure
that those sanctions are applied. The sanctions thus provided
shall be effective, proportionate and dissuasive.
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3. Member States shall, without delay, inform the flag State
and any other State concerned of measures taken in respect of
ships not flying their flag pursuant to Articles 16 and 19 and
to paragraph 2 of this Article.


4. Where a Member State finds, on the occasion of an
incident or accident at sea referred to in Article 19, that the
company has not been able to establish and maintain a link
with the ship or with the coastal stations concerned, it shall so
inform the State which issued the ISM document of
compliance and associated safety management certificate, or on
whose behalf it was issued.


Where the seriousness of the failure shows the existence of a
major incidence of non-compliance in the functioning of the
safety management system of a company established in a
Member State, the Member State which issued the document
of compliance or safety management certificate to the ship
shall immediately take the necessary measures against the
company concerned with the view to having the document of
compliance and the associated safety management certificate
withdrawn.


Article 26


Evaluation


1. Member States must report to the Commission by 5
February 2007 on the progress in implementing this Directive
and, in particular, the provisions of Articles 9, 10, 18, 20, 22,
23 and 25. Member States must report to the Commission by
31 December 2009 on the full implementation of the
Directive.


2. On the basis of the reports referred to in paragraph 1,
the Commission shall report to the European Parliament and
to the Council six months thereafter on the implementation of
this Directive. In its reports, the Commission shall ascertain
whether and to what extent the provisions of this Directive as
implemented by the Member States are helping to increase the
safety and efficiency of maritime transport and prevent
pollution by ships.


3. The Commission shall examine the need for, and
feasibility of, measures at Community level aimed at facilitating
the recovery of, or compensation for, costs and damage
incurred for the accommodation of ships in distress, including
appropriate requirements for insurance or other financial
security


The Commission shall report to the European Parliament and
to the Council by 5 February 2007 the results of such
examination.


FINAL PROVISIONS


Article 27


Amendment procedure


1. The definitions in Article 3, the references to Community
and IMO instruments and the Annexes may be amended in
accordance with the procedure laid down in Article 28(2) in
order to bring them into line with Community or international
law which have been adopted, amended or brought into force,
insofar as such amendments do not broaden the scope of this
Directive.


2. Furthermore, Annexes I, III and IV may be amended in
accordance with the procedure laid down in Article 28(2), in
the light of experience gained with this Directive, in so far as
such amendments do not broaden the scope of this Directive.


Article 28


Committee procedure


1. The Commission shall be assisted by a Committee.


2. Where reference is made to this paragraph, Articles 5
and 7 of Decision 1999/468/EC shall apply, having regard to
the provisions of Article 8 thereof.


The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at three months.


3. The Committee shall adopt its rules of procedure.


Article 29


1. Member States shall adopt the laws, regulations and
administrative provisions necessary to comply with this
Directive by 5 February 2004 at the latest. They shall
forthwith inform the Commission thereof.


When Member States adopt these measures, they shall contain
a reference to this Directive or shall be accompanied by such
reference on the occasion of their official publication. The
methods of making such a reference shall be laid down by
Member States.


2. Member States shall notify to the Commission the
provisions of their national legislation which they adopted in
the field governed by this Directive.


Article 30


Council Directive 93/75/EEC is hereby repealed as from 5
February 2004.
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Article 31


This Directive shall enter into force on the day of its
publication in the Official Journal of the European Communities.


Article 32


This Directive is addressed to the Member States.


Done at Luxembourg, 27 June 2002.


For the European Parliament


The President
P. COX


For the Council


The President
M. ARIAS CAÑETE
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ANNEX I


LIST OF INFORMATION TO BE NOTIFIED


1. Information to be notified in accordance with Article 4 � General information:


(a) ship identification (name, call sign, IMO identification number or MMSI number),


(b) port of destination;


(c) estimated time of arrival at the port of destination or pilot station, as required by the competent authority, and
estimated time of departure from that port;


(d) total number of persons on board.


2. Information to be notified in accordance with Article 12 � Cargo information:


(a) the correct technical names of the dangerous or polluting goods, the United Nations (UN) numbers where they
exist, the IMO hazard classes in accordance with the IMDG, IBC and IGC Codes and, where appropriate, the
class of the ship needed for INF cargoes as defined in Regulation VII/14.2, the quantities of such goods and, if
they are being carried in cargo transport units other than tanks, the identification number thereof;


(b) address from which detailed information on the cargo may be obtained.


3. Information to be notified in accordance with Article 13:


A. G e n e r a l i n f o r m a t i o n :


(a) ship identification (name, call sign, IMO identification number or MMSI number);


(b) port of destination;


(c) for a ship leaving a port in a Member State: estimated time of departure from the port of departure or
pilot station, as required by the competent authority, and estimated time of arrival at the port of
destination;


(d) for a ship coming from a port located outside the Community and bound for a port in a Member State:
estimated time of arrival at the port of destination or pilot station, as required by the competent authority;


(e) total number of persons on board.


B. C a r g o i n f o r m a t i o n :


(a) the correct technical names of the dangerous or polluting goods, the United Nations (UN) numbers where
they exist, the IMO hazard classes in accordance with the IMDG, IBC and IGC Codes and, where
appropriate, the class of the ship as defined by the INF Code, the quantities of such goods and their
location on board and, if they are being carried in cargo transport units other than tanks, the
identification number thereof;


(b) confirmation that a list or manifest or appropriate loading plan giving details of the dangerous or
polluting goods carried and of their location on the ship is on board;


(c) address from which detailed information on the cargo may be obtained.


4. Information referred to in Article 5:


� A. ship identification (name, call sign, IMO identification number or MMSI number),


� B. date and time,
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� C or D. position in latitude and longitude or true bearing and distance in nautical miles from a clearly
identified landmark,


� E. course,


� F. speed,


� I. port destination and estimated time of arrival,


� P. cargo and, if dangerous goods present on board, quantity and IMO class,


� T. address for the communication of cargo information,


� W. total number of persons on board,


� X. various information:


� characteristics and estimated quantity of bunker fuel, for ships carrying more than 5 000 tons
of bunker fuel,


� navigational status.


5. The master of the ship must forthwith inform the competent authority or port authority concerned of any change
to the information notified pursuant to this Annex.
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ANNEX II


PRESCRIPTIONS APPLICABLE TO ON-BOARD EQUIPMENT


I. Automatic identification systems (AIS)


1. S h i p s b u i l t o n o r a f t e r 1 J u l y 2 0 0 2


Passenger ships, irrespective of size, and all ships of 300 gross tonnage and upwards built on or after 1 July
2002 which call at a port of a Member State of the Community are subject to the carrying requirement laid
down in Article 6.


2. S h i p s b u i l t p r i o r t o 1 J u l y 2 0 0 2


Passenger ships, irrespective of size, and all ships of 300 gross tonnage and upwards built prior to 1 July 2002
which call at a port of a Member State of the Community are subject to the carrying requirement laid down in
Article 6 according to the following timetable:


(a) passenger ships: not later than 1 July 2003;


(b) tankers: not later than the first survey for safety equipment after 1 July 2003;


(c) ships, other than passenger ships and tankers, of 50 000 gross tonnage and upwards: not later than 1 July
2004;


(d) ships, other than passenger ships and tankers, of 10 000 gross tonnage and upwards but less than 50 000
gross tonnage: not later than 1 July 2005 or, as regards ships engaged in international voyages, any earlier
date decided within the framework of the IMO;


(e) ships, other than passenger ships and tankers, of 3 000 gross tonnage and upwards but less than 10 000
gross tonnage: not later than 1 July 2006 or, as regards ships engaged in international voyages, any earlier
date decided upon within the framework of the IMO;


(f) ships, other than passenger ships and tankers, of 300 gross tonnage and upwards but less than 3 000
gross tonnage: not later than 1 July 2007 or, as regards ships engaged in international voyages, any earlier
date decided upon within the framework of the IMO.


Member States may exempt passenger ships below 300 gross tonnage engaged in domestic trade from the
application of the requirements concerning AIS laid down in this Annex.


II. Voyage data recorder (VDR) systems


1. Ships in the following classes must, inasmuch as they call at a port of a Member State of the Community, be
fitted with a voyage data recorder system meeting the performance standards of IMO Resolution A.861(20)
and the testing standards set by Standard No 61996 of the International Electronics Commission (IEC):


(a) passenger ships built on or after 1 July 2002, not later than 1 July 2002;


(b) ro-ro passenger ships built before 1 July 2002, not later than the first survey on or after 1 July 2002;


(c) passenger ships other than ro-ro passenger ships, built before 1 July 2002, not later than 1 January 2004;


(d) Ships other than passenger ships, of 3 000 gross tonnage and upwards, built on or after 1 July 2002, not
later than 5 August 2002.
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2. Ships in the following classes and built before 1 July 2002 must, inasmuch as they call at a port of a Member
State of the Community, be fitted with a voyage data recorder system meeting the relevant IMO standards:


(a) cargo ships of 20 000 gross tonnage and upwards, not later than the date fixed by the IMO, or, in the
absence of a decision in IMO, not later than 1 January 2007;


(b) cargo ships of 3 000 gross tonnage and upwards but less than 20 000 gross tonnage, not later than the
date fixed by the IMO, or, in the absence of a decision in IMO, not later than 1 January 2008.


3. Member States may exempt passenger ships engaged only in domestic voyages in sea areas other than those
covered by Class A, as referred to in Article 4 of Council Directive 98/18/EC of 17 March 1998 on safety
rules and standards for passenger ships (1) from the voyage data recorder requirements laid down in this
Directive.


(1) OJ L 144, 15.5.1998, p. 1.
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ANNEX III


ELECTRONIC MESSAGES


1. Member States shall develop and maintain the necessary infrastructure to enable transmission, reception and
conversion of data between systems using XML or EDIFACT syntax, based on Internet or X.400 communication
facilities.


2. The Commission shall develop and maintain, in consultation with the Member States, an �Interface Control
Document� which describes the system facilities in terms of the message scenario, the message functions and the
relation between the messages. The message timing and performance shall be detailed, as well as data interchange
protocols and parameters. The Interface Control Document shall further specify the data content of the required
message functions and describe those messages.


3. These procedures and infrastructure should incorporate, whenever practicable, reporting and information exchange
obligations resulting from other Directives, such as Directive 2000/59/EC of the European Parliament and of the
Council of 27 November 2000 on port reception facilities for ship-generated waste and cargo residues (1).


(1) OJ L 332, 28.12.2000, p. 81.
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ANNEX IV


Measures available to Member States in the event of a threat to maritime safety and the protection of the
environment


(pursuant to Article 19(1))


Where, following an incident or circumstance of the type described in Article 17 affecting a ship, the competent
authority of the Member State concerned deems, within the framework of international law, that it is necessary to
avert, lessen or remove a serious and imminent threat to its coastline or related interests, the safety of other ships and
their crews and passengers or of persons on shore or to protect the marine environment, that authority may, inter alia:


(a) restrict the movement of the ship or direct it to follow a specific course. This requirement does not affect the
master's responsibility for the safe handling of his ship;


(b) give official notice to the master of the ship to put an end to the threat to the environment or maritime safety;


(c) send an evaluation team aboard the ship to assess the degree of risk, help the master to remedy the situation and
keep the competent coastal station informed thereof;


(d) instruct the master to put in at a place of refuge in the event of imminent peril, or cause the ship to be piloted or
towed.
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Mr. C. H. M. Waldock, Professor of international law in the 


University of Oxford, 
Mr. R. O. Wilberforce, 
Mr. J. Mervyn Jones, and 
Mr. M. E.  Reed (of the Attorney-General's Office), members 


of the English Bar, as Counsel, 


the Government of the People's Republic of Albania, repres- 
ented by : 


M. Kahreman Ylli, Envoy Extraordinary and Minister 
Plenipotentiary of Albania in Paris, as Agent, replaced on 
February 14th, 1949, by 


M. Behar Shtylla, Envoy Extraordinary and Minister Pleni- 
potentiary of Albania in Paris, assisted by 


M. Pierre Cot, Profssseur agrégé of the Faculties of Law of 
France, and 


Maître Joe Nordmann, of the Paris Bar, as Counsel; and 


Slaitre Marc Jacquier, of the Paris Bar, and 
Maître Paul Villard, of the Paris Bar, as Advocates. 


composed as above, 
delivers the following judgment : 


By a Judgment delivered on March 25th, 1948 (I.C. J. Reports 1947- 
1948, p. 15), in the Corfu Channel case, in proceedings instituted on 
May zznd, 1947, by an application of the Government of the United 
Kingdom of Great Britain and Northern Ireland against the Govern- 
ment of the People's Republic of Albania, the Court gave its decision 
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minaire présentée le g décembre 1947 par ce dernier Gouvernement. 
Rejetant l'exception, elle a décidé que la  procédure sur le fond 
serait poursuivie, e t  a fixé les délais suivants pour le dépôt des 
pièces ultérieures : 15 juin 1948, pour le Contre-Mémoire de 1'Alba- 
nie ; 2 août  1948, pour la  Réplique d u  Royaume-Uni ; 20 s e p  
tembre 1948, pour la Duplique de l'Albanie. 


Immédiatement après le prononcé de l'arrêt, la  Cour a été saisie 
par  les agents des Parties d'un compromis ainsi conçu : 


(( Le Gouvernement de la République populaire d'-Ubanie, repré- 
senté par son agent 31. Kahreman Ylli, enrové estraordinaire et 
ministre plénipotentiaire d'Albanie à Paris ; 


et 
le Gouvernement du Royaume-Uni de Grande-Bretagne et 


d'Irlande du Nord, représenté par M. W. E. Beckett, C. M. G., 
K. C., jurisconsulte au Foreigtr O@ce ; 


Sont convenus par le présent compromis, établi à la suite de la 
Résolution du Conseil de Sécurité du g avril 1947, de soumettre 
à la Cour internationale de Justice, a u s  fins de jugement, les ques- 
tions suivantes : 


1) L'Albanie est-elle responsable, selon le droit international, 
des explosions qui ont eu lieu le 22 octobre 1946 dans les eaus 
albanaises, et des dommages et pertes humaines qui en seraient 
suivis, et y a-t-il le cas de réparations à donner ? 


2) Le Royaume-Uni a-t-il violé, selon le droit international, 
la souveraineté de la République populaire d'Albanie par les 
actions de la marine de guerre britannique dans les eaus alba- 
naises le 22 octobre 1946 et les 12 et 13 novembre 1g4G et y a-t-il 
lieu à donner satisfaction ? 
Les Parties sont d'accord que le présent compromis sera soumis 


à la 'Cour internationale de Justice immédiatement après que la 
Cour rendra son arrêt, le 2j mars, relatif à l'exception préliminaire. 


Les Parties demandent à la Cour, eu égard au présent compromis, 
de prendre, conforrnément au Statut et au Règlement de la Cour, 
et apr& avoir consulté les agznts des Parties, des dispositions qu'elle 
jugera appropriées pour la procédure à suivre. 


En foi de quoi, les agents susmentionnés, dûment autorisés par 
leurs Gouvernements, ont signé le présent compromis. 


Fait à La Haye, le 2 j mars 19@, à-midi, ea français et en anglais, 
les deux textes faisant également foi, en un seul exemplaire qui 
sera déposé à la Cour internationale de Justice. )i 


Le 26 mars 1948, la Cour a rendu une ordonnance (C. 1. J. Recueil 
1947-1948, p. 53) où, constatant que le compromis forme désormais 
6 
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on the Preliminary Objection filed on December gth, 1947, by the 
latter Government. The Court rejected the Objection and decided 
that proceedings on the merits should continue, and fixed the 
time-limits for the filing of subsequent pleadings as follows : for 
the Counter-Memorial of Albania : June q t h ,  1948 ; for the Reply 
of the United Kingdom : August znd, 1948 ; for the Rejoinder of 
Albania : September zoth, 1948. 


Immediately after the delivery of the judgment, the Court was 
notified by the Agents of the Parties of a Special Agreement, 
which is  as  follows : 


"The Government of the People's Republic of Albania, repres- 
ented by their Agent Mr. Kahreman YUi, Envoy Extraordinary 
and Minister Plenipotentiary of Albania at Paris ; 
and 


the Government of the United Kingdom of Great Britain and 
Northern Ireland, represented by their Agent, Mr. W. E. Beckett, 
C.M.G., K.C., Legal Adviser to the Foreign Office ; 


Have accepted the present Special Agreement, which has been 
drawn up as a result of the Resolution of the Security Council of 
the 9th April, 1947, for the purpose of subrnitting to thi: Inter- 
national Court of Justice for decision the following questions :- 


(1) 1s Albania responsible under international law for the 
explosions which occurred on the zznd October 1946 in Albanian 
waters and for the damage and loss of human life which resulted 
from them and is there any duty to pay compensation ? 


(2) Has the United Kingdom under international law violated 
the sovereignty of the Albanian People's Republic by reason 
of the acts of the Royal Navy in Albanian waters on the 
~ 2 n d  October and on the 12th and 13th November 1946 and is 
there any duty to give satisfaction ? 


The Parties agree that the present Special Agreement shall be 
notified to the International Court of Justice immediately after 
the delivery on the 25th March of its judgment on the question of 
j urisdiction. 


The Parties request the Court, having regard to the present 
Special Agreement, to make such orders with regard to procedure, 
in conformity wlth the Statute and the Rules of the Court, as the 
Court may deem fit, after having consulted the Agents of the 
Parties. 


In witness whereof the above-mentioned Agents, being duly 
authorized by their Governments to this effect, have signed the 
present Special Agreement. 


Done this 25th day of March, 1948, at midday, at The Hague, 
in English and French. both texts being equally authentic, in a 
single copy which shall be deposited with the International Court 
of Justice." 


On March 26th, 1948 (I.C. J. Reports 1947-1948, p. j3), the 
Court made an Order in which i t  placed on record that the Special 
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la base sur laquelle elle devra connaître de l'affaire et énonce les 
questions à elle soumises ; rappelant qu'à la date du IC: octobre 
1947, dans le délai prescrit par la Cour, le Gouvernement du 
Royaume-Uni avait déposé un Mémoire contenant un exposé et 
des conclusions relatifs à l'incident survenu le 22 octobre 1946 ; 
prenant acte que les agents, consultés, se sont déclarés d'accord 
pour lui demander que soient maintenus l'ordre et les délais de 
présentation des pièces ultérieures fixés par l'Arrêt du 25 mars 
1948, elle a confirmé cet ordre et ces délais. 


Le Contre-Mémoire, la Réplique et la Duplique furent effecti- 
vement déposés dans ces délais ; de la sorte, l'affaire s'est trouvée 
en état le 20 septembre 1948, et la date d'ouverture de la procédure 
orale fut alors fixée au 5 novembre 194s. 


La Cour ne comptant pas sur le siège de juge de nationalité 
albanaise, le Gouvernement de l'Albanie s'était, lors de la procédure 
sur l'exception préliminaire, prévalu du droit prévu à l'article 31, 
paragraphe 2, du Statut, et avait désigné comme juge ad hoc 
M. Igor Daxner, docteur en droit, président de chambre à la 
Cour suprême de Tchécoslovaquie. Le 28 octobre 1948, le Greffier 
fut avisé que, pour des raisons de santé, M. Dasner était empêché 
de siéger à la date fixée. La Cour décida, le 2 novembre 1948, 
de fixer au 7 novembre l'expiration du délai dans lequel le 
Gouvernement de l'Albanie pouvait notifier le nom de la personne 
qu'il voudrait désigner pour siéger comme juge ad JZOC, en rem- 
placement de M. Daxner, et de remettre au 9 novembre l'ouverture 
des audiences. Dans le délai prescrit, le Gouvernement de l'Albanie 
désigna M. Bohuslav Ecer, docteur en droit, professeur à la 
Faculté de droit de Brno, délégué du Gouvernement tchéco- 
slovaque au Tribunal militaire international de Nuremberg. 


Des audiences publiques furent tenues par la Cour aux dates 
suivantes : novembre 1948, du g au 12, du 15 au 19, du 22 au 26, 
les 28 et 29; décembre 1948, du 1.8 au 4, du 6 au II, les 13, 
14 et 17 ; janvier 1949, du 17 au 22. AU cours des audiences du 
9 au 19 novembre 1948 et du 17 au 22 janvier 1949, la Cour 
entendit dans leurs plaidoiries : pour le Royaume-Uni, sir Hartiej- 
Shawcross, K. C., conseil, sir Eric Beckett, K. C., agent et conseil, 
et sir Frank Soskice, K. C., conseil ; et, pour l'Albanie, M. Kahre- 
man Ylli, agent, et MM. J. Nordmann et Pierre Cot, conseils. 
,4u cours des audiences du 22 novembre au 14 décembre 1948, 
la Cour entendit les témoins et experts présentés par chacune 
des Parties, dans leurs réponses aux questions qui leur étaient 
posées tant au nom des Parties, en interrogatoire et contre- 
interrogatoire, que par le Président, au nom de la Cour, ou par 
l'un des membres de la Cour. Ont ainsi déposé : 







Agreement now formed the basis of further proceedings before the 
Court, and stated the questions submitted to  i t  for decision. The 
Court noted that the United Kingdom Government on October ~ s t ,  
1947, that is within the time-limit fixed by the Court, had 
filed a Meinorial with statements and submissions relating to the 
incident that  occured on October zznd 1946. I t  further noted 
that the Agents, having been consulted, declared that they agreed 
in requesting that the order and time-limits for the filing of the 
subsequent pleadings as fixed by the Judgment of hlarch q t h ,  
1948, be maintained. The Court confirmed this order and these 
time-limits. 


The Counter-Memorial, Iieply and Rejoinder were filed within 
these limits. The case was thus ready for heanng on September zoth, 
1948, and the commencement of the oral proceedings was then 
fised for November 5th, 1948. 


As the Court did not include upon the Bench a judge of Albanian 
nationality, the Albanian Government availed itself during the 
proceedings on the Preliminary Objection of the right provided 
by Article 31, paragraph 2, of the Statute, and chose hf. Igor Daxner, 
Doctor of Lam, President of a Chamber of the Supreme Court of 
Czechoslovakia, as Judge ad hoc. On October z8th, 1948, the 
Registrar was informed that Judge Daxner was prevented byreasons 
of health from sitting or1 the date fixed. The Court decided on 
November znd, 1948, to fix a time-limit expiring on November 7th, 
within which the Albanian Government might notify the name of 
the. person whom it wished to choose as Judge ad hoc in place 
of Dr. Daxner, and to postpone the opening of the hearing until 
November 9th. Within the time fixed the Albanian Government 
designated 11. Bohuslav EEer, Doctor of Law and Professor in the 
Faculty of Law at Brno, and delegate of the Czechoslovak Govern- 
ment to the International Military Tribunal a t  Nuremberg. 


Public sittings were held by the Court on the following dates : 
November, 1948, 9th to ~ z t h ,  15th to rgth, zznd to 26th, 28th and 
29th ; December, 1948,1st to 4th, 6th to  t th, 13th, 14th and 17th ; 
January, 1949, 17th to zznd. In the course of the sittings from 
November 9th to ~ g t h ,  1948, and from January 17th to zznd, 1949, 
the Court heard arguments by Sir Hartley Shawcross, K.C., Counsel, 
Sir Eric Beckett, K.C., Agent and Counsel, and Sir Frank Soskice, 
I<.C., Counsel, on behalf of the United Kingdom ; and by 
M. Kahreman Ylli, Agent, and MM. J. Nordmann and Pierre Cot, 
Counsel, on behalf of Albania. In  the course of the sittings from 
November zznd to December 14th, 1948, the Court heard the 
evidence of the witnesses and experts called by each of the Parties 
in reply to questions put to them in examination and cross-examin- 
ation on behalf of the Parties, and by the President on behalf of 
the Court or by a Member of the Court. The following perçons 
gave evidence : 







Sur présentation par le Royaume-Uni : 


E. R. D. Sworder, O. B. E., D. S. C., capitaine de frégate, de 
la Réserve volontaire de la Manne du Royaume-Uni, à titre de 
témoin et expert ; 


Karel Kovacic, anciennement capitaine de corvette de la Manne 
yougoslave, à titre de témoin ; 


W. H. Selby, D. S. C., capitaine de vaisseau, de la Marine du 
Royaume-Uni, à titre de témoin ; 


R. T. Paul, C. B. E., capitaine de frégate, de la Marine du 
Royaume-Uni, à titre de témoin ; 


P. K. Lankester, capitaine de corvette, de la Marine du Royaume- 
Uni, à titre de témoin et expert ; 


R. Mestre, capitaine de frégate, de la Marine française, à titre 
de témoin ; 


Q. P. Whitford, O. B. E., capitaine de frégate, de la Manne du 
Royaume-Uni, à titre de témoin et expert ; 


Sur présentation par L'Albanie : 


Ali Shtino, capitaine, de l'Armée albanaise, à titre de témoin ; 
Aquile Polena, premier capitaine, de l'Armée albanaise, à titre 


de témoin ; 
Xhavit Muço, ancien vice-président du Comité exécutif de 


Saranda, à titre de témoin ; 
B. 1. Ormanov, capitaine, de la Marine bulgare, à titre d'expert ; 
Raymond Moullec, contre-amiral, de la Marine française, à titre 


d'expert. 


En annexe aux pièces écrites et après la fin de la procédure 
écrite, des documents (y compris des cartes, des photographies et 
des croquis) ont été déposés par l'une et l'autre des Parties, et, 
une fois, par les Parties conjointement. A l'occasion de la présen- 
tation, au cours d'une audience, de l'extrait photocopié d'un 
document, la Cour a, le zq novembre 1948, rappelé aux deux Parties 
les dispositions de l'article 48 ainsi que de l'article 43, paragraphe 1, 
de son Règlement ; elle a décidé que le document dont il s'agissait 
ne pouvait être reçu par elle que s'il lui était présenté en original 
complet ; elle a ordonné que tous documents dont les Parties se 
proposaient de faire usage devraient être préalablement déposés 
au Greffe, et s'est réservé de faire connaître ultérieurement aux 
Parties quels sont ceux de ces documents dont la production en 
original ou en copie certifiée conforme lui paraîtrait nécessaire. 


Une autre décision portant sur la production d'une série de 
nouveaux documents a été prise par la Cour le IO décembre 1948. 
Cette décision constate que la présentation de certains de ces 
documents fait l'objet de l'accord des Parties et qu'il est renoncé 
à la présentation de certains autres ; elle autorise la présentation 
de certains autres encore ; enfin, s'agissant d'un de ces documents 
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Ca-lled by the United Kingdom : 


Commander E. R. D. Sworder, O.B.E., D.S.C., Royal Naval 
Volunteer Reserve, as witness and expert ; 


Karel Kovacic, former Lieutenant-Commander in the Yugoslav 
Navy, as witness ; 


Captain IV. H. Selby, D.S.C., Royal Navy, as witness ; 


Commander R. T. Paul, C.B.E., Royal Navy, as witness; 


Lieutenant-Commander P. K. Lankester, Royal Navy, as witness 
and expert ; 


Commander R. Mestre, French Navy, as-witness ; 


Commander Q. P. Whitford, O.B.E., Royal Navy, as witness 
and expert ; 


Called by Albania : 


Captain Ali Shtino, Albanian Army, as witness ; 
First Captain Aquile Pdena, Albanian Army, as witness ; 


Xhavit Muço, former Vice-President of the Executive Cornmittee 
of Saranda, as witness ; 


Captain B. 1. Ormanov, Bulgarian Navy, as expert ; 
Rear-Admira1 Raymond Moullec, French Navy, as expert. 


Documents, including maps, photographs and sketches, were 
?Xed by both Parties, and on one occasion by the Parties jointly, 
both as annelIes to the pleadings, and after the close of the written 
proceedings. On one occasion during the sittings when a photostat 
of an extract 'from a document was submitted, the Court, on No- 
vember q t h ,  1948, made a decision in which it reminded both 
Parties of the provisions of Article 48 and Article 43, paragraph I, 
of the Rules of Court ; held that the document in question could be 
received only if it were presented in an original and complete form ; 
ordered that al1 documents which the Parties intended to use should 
previously be filed in the Registry ; and reserved the right to 
inform the Parties later which of these documents should be 
presented in an original, and which in certified true copy, form. 


Another decision as to the production of a senes of new docu- 
ments was given by the Court on December xoth, 1948. This 
decision noted that the Parties were agreed as to the production 
of certain of these documents and that certain others were 
withdrawn ; authonzed the production of certain other documents ; 
lastly, in the case of one of these documents, the examination 
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dont la consultation avait été soumise à certaines conditions, 
la décision, constatant l'assentiment de la Partie adverse à la 
production dans ces conditions, accepte la production étant 
donné cet assentiment et compte tenu des circonstances de l'espèce, 
mais spécifie expressément que cette acceptation ne saurait faire 
précédent pour l'avenir l. 


Par ordonnance du 17 décembre 1948, la Cour, considérant 
que certains points débattus entre les Parties rendaient une 
expertise nécessaire, a formulé ces points et a confié l'expertise 
à un comité composé du capitaine de vaisseau chef de division 
J. Bull, de la Marine royale norvégienne, du capitaine de vaisseau 
chef de division S. A. Forshell, de la Marine royale suédoise, et 
du capitaine de corvette S. J. W. Elfferich, de la Marine royale 
néerlandaise. Les experts, qui élirent le capitaine de vaisseau 
Bull comme leur président, déposèrent leur rapport le 8 janvier 
1949, c'est-à-dire dans le délai qui leur avait été imparti. Le 
17 janvier, par une décision lue en audience publique, la Cour 
invita les experts à se rendre à Sibenik (Yougoslavie) et Saranda 
(Albanie) pour faire, sur le territoire et dans les eaux adjacents, 
les constatations qu'ils jugeraient utiles, ainsi que des expériences 
en vue de vérifier, compléter et, s'il y a lieu, modifier les réponses 
données dans leur rapport du 8 janvier. Le second rapport des 
experts - auquel le caE;itaine de vaisseau Bull ne put participer, 
l'état de sa santé l'ayant empêché de voyager - fut déposé le 
8 février 1949. Enfin, trois membres de la Cour ayant posé des 
questions aux experts le IO février, ceux-ci y donnèrent réponse 
lc 12 fkrier .  


Les représentants des Parties ont eu l'occasion de commenter 
oralement le rapport des experts du 8 janvier lors des audiences 
tenues du 17 au 22 janvier 1949. En ce qui concerne les consta- 
tations nouvelles contenues dans le rapport du 8 fevrier et dans 
les réponses du 12 février, ils ont, comme le prévoyait la décision 
de la Cour du 17 janvier, déposé des observations écrites 2. 


Les conclusions des Parties, telles qu'elles ont été formulées par 
leurs agents ou conseils en fin de plaidoirie (audiences des x8, 19, 
21 et 22 janvier 1g4g), sont ainsi conçues : 


Sztr la question 1) du compromis. 
-Au nom du Gouvernement du Royaume-Uni : 


I( Le Gouvernement du Royaume-Uni demande à la Cour, en l'espèce, 
cle dire et juger : 


' La liste des documents justificatifs produits par les Parties et reçiis par la 
Cour est donnée dans l'annexe r au présent arrêt. 


? Voir, en annexe 2 ,  le rapport d.es experts du 8 janvier, la décision de la Cour 
du 17 janvier, le second rapport des experts du 8 fëvrier, les questions posées par 
trois membres de la Cour et les réponses des experts du i~ février. 
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of which had been subjected to certain conditions, the Court's 
decision placed on record the consent of the other Party to its 
production and, in view of that consent, permitted its production, 
having regard to the special circumstances ; but the Court expressly 
stated that this permission could not form a precedent for the 
future l. 


By an Order of December 17th, 1948, the Court, having regard 
to the fact that certain points had been contested between the 
Parties which made it necessary to obtain an expert opinion, 
defined these points, and entrusted the duty of giving the expert 
opinion to a Committee composed of Commodore J. Bull of the 
Royal Korwegian Navy, Commodore S. A. Forshell of the Royal 
Swedish Kavy, and, Lieutenant-Commander S. J. Elfferich 
of the Royal Netherlands Navy. These Experts elected Com- 
modore Bull as their chairman, and filed their Report on 
January Sth, 1949, within the prescribed time-limit. By a decision 
read a t  a public sitting on January 17th, the Court requested 
the Experts to proceed to Sibenik in Yugoslavia and Saranda in 
Albania and to make on the land and in the waters adjacent to 
these places any investigations and experiments that they might 
consider useful with a view to verifying, completing, and, if 
necessary, modifying the answers given in their report of Jan- 
uary 8th. The Experts' second report-in which Commodore 
Bull did not join, having been unable to niake the journey for 
reasons of health-was filed on February 8th, 1949. On Febru- 
ary ~ o t h ,  three members of the Court put questions to the Experts, 
to which the Experts replied on February 12th. 


At sittings held from January 17th to mnd, 1949, the represent- 
atives of the Parties had an opportunity of commenting orally 
on the Experts' report of January 8th. They also filed written 
observations concerning the further statements contained in the 
Report of February 8th and the replies of February ~ z t h ,  as 
provided in the Court's decision of January 17th. 


The Parties' submissions, as formulated by their Agents or 
Counsel at the end of the hearings on the 18th, ~ g t h ,  ~ 1 s t  and 22nd 
Januaiy, 1949, are as follows : 


Question (1) of the Special Agreement. 


On behalf of the United Kingdom : 


"The Governnient of the United Kingdom asks the Court in this case 
to adjudge and declare as follows : 


The list of documents in support produced by the Parties and accepted by 
the Court will be found in Xnnex I to this Judginent. 


2 See Annex 2 for the Experts' Report of Jariuarp Sth, the Court's decision of 
January i;th, the Experts' second Report of February Xth, t he  qiiestions put by 
three members of the Court, and the Experts' replies of February i2th. 







1) Que, le 22 octobre 1946, les navires de Sa Majesté Saumavez 
et Volage ont subi des dommages ayant entraîné la mort pour 
quarante-quatre officiers et marins britanniques et des blessures 
pour quarante-deux autres officiers et marins, du fait de la présence 
d'un champ de mines automatiques amarrées dans la voie de navi- 
gation internationale qu'est le Détroit de Corfou, en une zone 
située au sud-ouest de la baie de Saranda ; 


2) Que le champ de mines susmentionné a été mouillé entre le 
15 mai et le 22 octobre 1946, soit par le Gouvernement albanais, 
soit avec sa connivence ou à sa connaissance ; 


3) Que (alternativement à la conclusion 2) le Gouvernement albanais 
savait que ledit champ de mines se trouvait dans une partie de 
ses eaux territoriales ; 


4) Que le Gouvernement albanais n'a pas notifié l'existence de ces 
mines comme le requiert la Convention VI11 de La Haye, de 1907, 
conformément aux principes généraux du droit international et 
aux règles d'humanité ; 


5) Qu'en outre, et comme aggravation de la conduite de l'Albanie 
telle qu'elle est énoncée dans les co~iclusions 3 et 4 ci-dessus, le 
Gouvernement albanais ou ses agents, sachant que des navires de 
Sa Majesté allaient emprunter le chenal nord de Corfou qui avait 
été déminé, et étant en mesure d'observer leur approche, et 
ayant omis, comme il est avancé au paragraphe 4 des présentes 
conclusions, de notifier l'existence desdites mines, d nt manqué à 
avertir les navires de Sa Majesté du danger présenté par ces 
mines, danger dont le Gouvernement albanais ou ses agents se 
rendaient compte ; 


6) Qu'en outre et comme aggravation additionnelle de la conduite 
de l'Albanie telle qu'elle est énoncée dans les conclusions 3, 4 et 
5 ci-dessus, le fait d'avoir toléré I'existence sans notification de 
ce champ de mines dans le chenal nord de Corfou, lequel est une 
voie de navigation internationale, constitue une violation du 
droit de passage innocent dont jouissent les navires étrangers 
(de guerre ou de commerce), sur une telle voie de navigation 
internationale ; 


7) Que le passage des navires de Sa Majesté par le chenal nord de 
Corfou, le 22 octobre 1946, est un cas d'exercice du droit de pas- 
sage innocent conforme au droit et à la pratiqué des nations 
civilisées ; 


1 )  Que, même si pour un motif quelconque il était jugé que la 
conclusion 7 n'est pas démontrée, le Gouyernement albanais ne 
serait pas pour autant libéré de la responsabilité internationale 
qui lui incsmbe pour le dommage causé aux navires du fait de 
l'existence d'un champ de mines non notifié et connu de lui ; 


g) Que, dans les circonstances exposées dans le Mémoire et telles 
qu'elles sont résumées dans les paragraphes précédents des pré- 
sentes conclusions, le Gouvernement albanais a commis une 
violation des obligations lui incombant en vertu du droit inter- 
national, et qu'il est internationalement responsable envers le 
Gouvernement de Sa Majesté au Royaume-Uni des morts et 
dommages corporels et matériels causés aux navires de Sa Majesté 
et à leurs équipages, et relatés notamment au paragraphe 18 du 
Mémoire et dans ses annexes ; 


1 O 







That, on October aand, 1946, damage was caused to His 
Majesty's ships Saumarez and Volage, which resulted in the 
death and injuries of 44, and persona1 injuries to 42, British 
officers and men by a minefield of anchored automatic mines 
in the international highway of the Corfu Strait in an area 
south-west of the Bay of Saranda ; 


That the aforesaid minefield was laid between May 15th and 
October zznd, 1946, by or with the connivance or knowledge 
of the Albanian Government ; 
That (alternatively to 2) the Albanian Government knew that 
the said minefield was lying in a part of its territorial waters ; 


That the Albanian Government did not notify the existence of 
these mines as required by the Hague Convention VI11 of 1907 
in accordance with the general principles of international law 
and humanity ; 
That in addition, and as an aggravation of the conduct of 
Albania as set forth in Conclusions (3) and (4). the Albanian 
Government, or Cts agents, knowing that His Majesty's ships 
were going to make the passage through the North Corfu swept 
channel, and being in a position to observe their approach, and 
having omitted, as alleged in paragraph 4 of these conclusions, 
to riotify the existence of the said mines, failed to warn His 
Majesty's ships of the danger of the said mines of which the 
Albanian Government or its agents were well aware ; 


That in addition, and as a further aggravation of the conduct 
of Albania as set forth in Conclusions (3), (4), and (5), the per- 
mission of the existence without notification of the minefield 
in the North Corfu Channel, being an international highway, 
was a violation of the right of innocent passage which exists 
in favour of foreign vessels (whether warships or merchant 
ships) through such an international highway ; 


That the passage of His Majesty's ships through the North 
Corfu Channel on October zznd, 1946, was an exercise of the 
right of innocent passage, according to the law and practice of 
civilized nations ; 
That even if, for any reason, it is held that conclusion (7) is 
not established, nevertheless, the Albanian Government is not 
thereby relieved of its international responsibility for the damage 
caused to the ships by reason of the existence of an unnotified 
minefield of which it had knowledge ; 
That in the circumstances set forth in the Memorial as sum- 
marized in the preceding paragraphç of these Conclusions, the 
Albanian Government has committed a breach of its obligations 
under international law, and is internationally responsible to 
His Majesty's Government in the United Kingdom for the deaths, 
injuries and àainage caused to His Majesty's ships and person- 
nel, as set out more particularly in paragraph 18 of the Memorial 
and the Annexes thereto ; 







IO) Que le Gouvernement albanais est tenu à réparation envers le 
Gouvernement du Royaume-Uni, du fait de la violation de ses 
obligations internationales comme il est dit plus haut ; 


II) Que le Gouvernement de Sa Majesté au Royaume-Uni a, en 
conséquence de la violation, par le Gouvernement albanais, des 
obligations lui incombant en vertu du droit international, subi 
les dommages suivants : 


Dommages causés au navire Saumarez . . . j(;7jo.ooo 
Dommages causés au navire Volage . . . . 7j.000 
Compensation pour les pensions et autres frais 


encourus par le Gouvernement du Royaume- 
Uni du fait des morts et blessures subies par 
les équipages . . . . . . . . . . . 50.000 


E S7j.000 11 


Au nom du Gouvernement de l'Albanie : 


<( 1) Aux termes dil compromis conclu le 2 j mars 1948, la Cour inter- 
nationale de Justice est saisie de la question suivante : 


« L'Albanie est-elle responsable selon le droit international des 
explosions qui ont eu lieu le 22 octobre 1946 dans les eaux alba- 
naises, et des dommages et  pertes humaines qui en seraient suivis, 
et y a-t-il le cas de réparations a donner ? 1) 


La Cour ne serait pas compétente en vertu de ce compromis 
pour statuer le cas échéant sur la demande de fixation de dom- 
mages-intérêts formulée dans les conclusions du Gouvernement 
du Royaume-Uni. 


2) Il n'est pas établi que les mines qui ont causé les accidents du 
22 octobre 1946 âient été posées par l'Albanie. 


3) Il n'est pas établi que ces mines aient été posées par une tierce 
Puissance pour le compte de l'Albanie. 


4) Il n'est pas éta.bli que ces mines aient été posées avec le concours 
ou l'acquiescement de l'Albanie. 


j) Il n'est pas établi que l'Albanie ait su avant les accidents du 
22 octobre 1946 que ces mines se trouvaient dans ses eaux terri- 
toriales. 


6) En conséquence, l'Albanie ne peut être déclarée responsable 
selon le droit international des explosions qui ont eu lieu le 
22 octobre 1946 dans ses eaux et des dommages et pertes humaines 
qui en ont été la conséquence. Elle ne doit pas de réparations au 
Gouvernement du Royaume-Uni. )) 


Sur la question 2 )  du comfiromis. 


Au nom du  Gouvernement de l'Albanie: 


« 11 Aux termes du compromis conclu le 25 mars 1948, la Cour inter- 
nationale de Justice est saisie de la question suivante : 







(IO) That the Albanian Government is under an obligation to the 
Government of the United Kingdom to make reparation in 
respect of the breach of its international obligations as afore- 
said ; 


(II) That His Majesty's Government in the United Kingdom has. 
as a result of the breach by the Albanian Government of its 
obligations under international law, sustained the foiiobving 
damage : 


Damage to H.M.S. Saurmrez . . . . . . L ~ ~ O , O O O  
Damage to H.M.S. Volage. . . . . . . 75,000 
Compensation for the pensions and other 


expenses incurred by the Government of 
the United Kingdom in respect of the 
deaths and injuries of naval personnel. . 50,000 


~875,000" 


On behalf of the Albanian Government : 
[Translation.] 
"(1) Under the terms of the Special Agreement of March 25th, 1948, 


the following question has been submitted to the International 
Court of Tustice : ., 


*'Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian 
waters and for the damage and loss of human life which resulted 
£rom them and is there any duty to pay compensation ?'  
The Court would not have jurisdiction, in virtue of this Special 
.4greement, to decide, if the case arose, on the claim for the 
assessment of the compensation set out in the submissions 
of the United Kingdom Government. 


(2) I t  has not been proved that the mines which caused the acci- 
dents of October zznd, 1946, were laid by Albania. 


(3) I t  has not been proved that these mines were laid by a third 
Power on behalf of Albania. 


(4) It  has not been proved that these mines were laid with the help 
or acquiescence of Albania. 


( 5 )  It  has not been proved that Albania knew, befote the incidents 
of October zznd, 1946, that theçe mines were in her territorial 
waters. 


(6) Consequently, Albania cannot be declared responsible, under 
international law, for the explosions which occurred on 
October zznd, 1946, in Albanian waters, and for the damage 
and loss of human life which resulted £rom them. Albania 
owes no compensation to the United Kingdoin Government." 


Question (2 )  of the Special Agreement. 


On behalf of the Albanian Governrnent : 
[Translation.] 


"(1) Under the terms of the Special Agreement concluded on 
March 25th, 1948, the International Court of Justice has before 
it the following question : 


II 







12 AFFAIRE DU DÉTHOIT DE CORFOU (FOXD) 


« Le Koyaume-Uni a-t-il violé, selon le droit international, la 
souveraineté de la République populaire d'Albanie par les actions 
de la marine de guerre britannique dans les eaus albanaises le 
22 octobre 1946 et les 12 et 13 novembre 1946, et y a-t-il lieu à 
donner satisfaction ? » 


2)  é état riverain a le droit, en cas de circonstances exceptionnelles, 
de réglementer le passage des navires de guerre étrangers dans 
ses eaux territoriales. 


3) Cette règle est applicable au Détroit Nord de Corfou. 
4) Il existait dans cette région, en octobre et novembre 1946, des 


circonstances exceptionnelles qui justifiaient le droit du Gouver- 
nement albanais d'exiger une autorisation préalable pour le 
passage des navires de guerre étrangers dans ses eaux territoriales. 


5) Le passage dans les eaux territoriales albanaises le 22 octobre 1946 
de plusieurs navires de guerre britanniques sans autorisation 
préalable constituait une infraction au droit international. 


6) En tout état de cause, ce passage n'avait pas un caractère innocent. 
7) Les autorités navales britanniques n'avaient pas le droit de faire 


procéder les 12 et 13 novembre 1946 à des opérations de déminage 
dans les eaux territoriales albanaises sans l'agrément préalable 
des autorités albanaises. 


8) La Cour doit constater qu'en ces deus circonstances !e Gouver- 
nement du Royaume-Uni de Grande-Bretagne et d'Irlande du 
Nord a commis des infractions aux règles du droit international 
et que le Gouvernement albanais est fondé à lui demander satis- 
faction de ce chef. 11 


Au nom du Gouvernement du Royaume-Uni : 
iTradwtion .] 


« Plaise à la Cour dire et juger que l'Albanie n'a établi son droit 
sur aucun des chefs de la demande reconventionnelle et qu'il n'y a 
pas lieu d'accorder une indemnité symbolique d'un centime ou 
d'un franc. » * * 


Aux termes de la première partie du compromis, la question 
suivante est soumise à la Cour : 


« 1) L'Albanie est-elle responsable, selon le. droit international, 
des explosions qui ont eu lieu le 22 octobre 1946 dans les eaus 
albanaises, et des dommages et pertes humaines qui en seraient 
suivis, et y a-t-il le cas de réparations à donner ? » 


A la date du 22 octobre 1946, une escadre de navires de guerre 
britanniques, composée des croiseurs .IInz~ritius et Leander et des 
contre-torpilleurs Snunzarez et Volage, quitta le port de Corfou et, 
s'avançant dans la direction du Kord, s'engagea dans un chenal 
antérieurement déminé dans le Détroit Nord de Corfou. Le croiseur 
Jilat4ritizts était en tête, suivi du contre-torpilleur Snunzarez; 
derrière eux, à une certaine distance, venait le croiseuf Leawdrr 
suivi du contre-torpilleur T'olage. A l'estérieur de la baie de Saranda, 
12 







'Has the United Kingdom under international law violated 
the sovereignty of the Albanian People's Kepublic by reason 
of the acts of the Royal Navy in Aibanian waters on the 
22nd October and on the 12th and 13th November 1946, and is 
there any duty to give satisfaction ? '  


(2) The coastal State is entitled, in exceptional circumstances, to 
regulate the passage of foreign warships through its territorial 
waters. 


(3) This rule is applicable to the North Corfu Channel. 
(4) In October and November, 1946, there existed, in this area, 


exceptional circumstances which gave the Albanian Govern- 
ment the right to require that foreign warships should obtain 
previous authorization before passing through its territorial 
waters. 


(5) The passage of several British warships through Albanian terri- 
torial waters on October zznd, 1946, without prcvious author- 
ization, constituted a breach of international law. 


(6) In any case that passage was not of an innocent character. 
(7) The British naval authorities were not entitled to proceed, on 


November 12th and 13th, 1946, to sweep mines in A!banian 
territorial waters without the previous consent of the Albanian 
authorities. 


(8) The Court should find that, on both these occasions, the Govern- 
ment of the United Kingdom of Great Britain and Northern 
Ireland committed a breach of the rules of international law 
and that the Albanian Government has a right to (Icmand that 
it should give satisfaction therefor." 


On hehcrlf of the United Kingdom Govcrnmcint : 


"1 ask the Court to decide that on neither heatl of tlic, counter- 
claim has Albania made out her case, and that there is rio ground 
for the Court to award nominal damages of one farthing or one 
franc." * * * 


By the first part of the Special Agreement, the following question 
is submitted to  the Court : 


"(1) 1s Albania responsible under international law for the 
cxplosions which occurred on the 22nd October 1946 in Albanian 
waters and for the tlamage and loss of human life which resulted 
from them and is there any duty to pay compensation ?" 


On October zznd, 1946, a squadron of British warships, the 
cruisers Mauritius and Leander and the destroyers Saumarez and 
I'olage, left the port of Corfu and proceeded northward through 
a channel previously suftpt for mines in the North Corfu Strait. 
The cruiser Mauritius was leading, followed by the destroyer 
Saumarez; a t  a certain distance therealter came the cruiser Leander 
followed by the ciestroyclr Volage. Outside thc Bay of Saranda, 
Saumarez btruck ;L rninc and was hcavily damaged. Volnga was 







le Saumarez heurta une mine et fut gravement avarié. Le Volage 
fut envoyé à son aide et reçut l'ordre de le remorquer. Alors 
qu'il remorquait le navire avarié, le Volage heurta une mine et 
subit de sérieux dommages. Il réussit néanmoins à remorquer 
l'autre navire et à le ramener à Corfou. 


Trois semaines plus tard, à la date du 13 novembre, le Détroit 
Nord de Corfou fut déminé par des dragueurs britanniques et 
vingt-deux mines amarrées furent détachées. Deux mines furent 
amenées à Malte, afin d'y être examinées par des experts. Au cours 
de l'opération de déminage, on crut que les mines étaient du type 
allemand GR, mais on constata par la suite qu'elles appartenaient 
au type allemand GY. 


La Cour examinera d'abord si les deux explosions qui ont eu lieu 
le 22 octobre 1946 ont éte causées par des mines appartenant au 
champ de mines découvert le 13 novembre. 


Il a été indiqué, au nom du Gouvernement du Royaume-Uni, que 
ce champ de mines avait été récemment mouillé. Ce point a été 
contesté dans les écritures albanaises, mais il ne l'a plus été en 
plaidoirie : d'une part, un des conseils du Gouvernement albanais 
a reconnu expressément que le champ de mines avait été récem- 
ment mouillé, et l'autre conseil a fait, par la suite, une déclaration 
semblable ; d'autre part, il a été allégué, au nom du Gouvernement 
albanais, que ce champ de mines aurait été mouillé après le 
22 octobre, allégation qui exclut la possibilité de soutenir en même 
temps que le champ de mines était ancien. Les documents versés 
au débat par le Gouvernement du Royaume-Uni et les constatations 
faites par les experts de la Cour sur la base de ces documents 
établissent que ledit champ de mines avait été récemment mouillé. 
Ce point est désormais acquis. 


Le Goiivernement britannique soutient que les mines auxquelles 
se heurtèrent les deux navires, le 22 octobre, faisaient partie de ce 
champ de mines. 


Cette assertion est contestée par le Gouvernement albanais, qui 
a émis l'opinion que les mines dont il s'agissait pouvaient avoir 
été des mines flottantes, provenant d'anciecs champs de mines 
situés dans le voisinage, ou des mines magnétiques de fond, des 
mines magnétiques amarrées ou, enfin, des mines allemandes GR. 
Il est contesté que les explosions se soient produites dans le chenal 
déminé antérieürement, à l'endroit où fut découvert le champ de 
mines. Le Gouvernement albanais a prétendu également que le 
champ de mines avait été posé après le 22 octobre, entre cette date 
et celle à laquelle eut lieu l'opération de déminage (12-13 novembre). 


Sur la base des preuves produites, la Cour considère comme 
établis les faits énoncés ci-après : 


Au mois d'octobre 1944, la Marine britannique procéda au 
déminage du Détroit Nord de Corfou et aucune mine ne fut décou- 
verte dans le chenal ainsi déminé. Sur quoi, l'existence d'une 
route sûre dans le chenal fut annoncée au mois de novembre 1944. 







ordered to give her assistance and t o  take her in tow. Whilst 
towing the damaged ship, Volage struck a mine and was much 
damaged. Nevertheless, she succeeded in towing the other ship 
back to  Corfu. 


Three weeks later, on November 13th, the North Corfu Channel 
was swept by British minesweepers and twenty-two moored mines 
were cut. Two mines were taken to  Malta for expert examination. 
During the minesweeping operation i t  was thought that the mines 
were of the German GR type, but it was subsequently established 
that they were of the German GY type.. 


The Court will consider first whether the two explosions that 
occurred on October zznd, 1946, were caused by mines belonging 
to the minefield discovered on Novemter 13th. 


I t  was pointed out on behalf of the United Kingdom Government 
that this minefield had been recently laid. This was disputed in 
the Albanian pleadings but was no longer disputed during the 
liearing. One of the Albanian Counsel expressly recognized that 
the minefield had been recently laid, and the other Counsel sub- 
sequently made a similar declaration. I t  was further asserted on 
behalf of the Albanian Government that the minefield must have 
been laid after October 22nd ; this would make it impossible a t  
the same time to mainiain that the minefield was old. The 
documents produced by the United Kingdom Governmerit and 
the statements made by the Court's Experts and based on these 
documents show that the minefield had been recerttlv laid. This is - - 


now established. 


The United Kingdom Government contended that the mines 
which struck the two ships on October zznd were part of this 
minefield. 


This was contested by the Albanian Government, which 
argued that these mines may have been floating mines, coming 
from old minefields in the vicinity, or magnetic ground mines, 
magnetic moored mines, or German GR mines. It was also con- 
tested by them that the explosions occurred in the previously 
swept channel a t  the place where the minefield was dircovered. 
The Albanian Government also contended that the minefield 
was laid after Octcber 2211d, between that date and the mine- 
sweeping operation on 12-13th November. 


On -the evidence produced, the Court finds that  the following 
facts are established : 


In  October, IW, the North Corfu Channel was swept by the 
British Navy and no mines were found in the channel thus swept, 
whereupon -the existence of a safe route through the Channe! 
was announced in November 1944. In January and February, 







14 AFFAIRE DL: D ~ T R O I T  DE CORFOU (FO.XD) 


Durant les mois de janvier et de février 1945, le Détroit fut vérifie 
par la Marine britannique; le résultat de ces recherches fut 
négatif. Ce qui démontre que l'Amirauté britannique doit avoir 
considéré le chenal comme ofirant une route sûre à la navigation, 
c'est qu'à la date du 15 mai 1946, elle envoya, dans ce Détroit, 
deux croiseurs britanniques et, à la date du 22 octobre, une 
escadre, sans prendre de mesures de précaution spéciales contre 
le danger de mines amarrées. C'est dans ce chenal déminé que, 
le 13 novembre 1946, fut découvert le champ de mines. 


Il est en outre démontk, à l'aide des preuves produites par 
le Gouvernement du Royaume-Uni, que l'accident, causé par des 
mines au Sauwzarez et au Volage, se produisit dans les eaux 
territoriales albanaises, précisément à l'endroit où fut découvert 
le champ de mines, dans le chenal déminé, ainsi qu'il est indiqué 
sur la carte jointe en annexe au Mémoire du Royaume-Uni 
(annexe 9). Ceci est confirmé par les experts de la Cour, qui 
considèrent que les deux navires heurtèrent indubitablement des 
mines, alors qu'ils se trouvaient occuper une position qui est 
sensiblement celle qui est portée sur cette carte. 


Les dépositions des témoins ont permis d'établir que le champ 
de mines se composait de mines de contact amarrées, du type 
allemand GY. En outre, le caractère des avaries subies par les 
deux navires démontre - et cela est confirmé par les témoins 
et les experts - que les explosions ne peuvent avoir été causées 
par des mines flottantes, des mines magnétiques de fond, des 
mines magnétiques amarrées ou des mines allemandes du type GR. 
Selon les experts de la Cour, le caractère des dommages causés 
exclut toute possibilité qu'ils aient été provoqués par une mine 
flottante ; ils ne peuvent pas non plus avoir été causés par une 
mine de fond. Ces experts sont également d'avis que les avaries 
doivent a\-oir été causées par l'explosion de mines de contact 
amarrées, contenant une charge d'environ six cents lil-res d'es- 
plosifs, et que les deux navires ont heurté des mines du même 
type que celles qui furent draguées le 13 novembre 1946. 


Le Gouvernement albanais a fait énoncer l'hypothèse selon 
laquelle le champ de mines découvert le 13 novembre aurait 
été mouillé après le 22 octobre, de sorte que les explosions qui 
se sont produites à cette dernière date n'auraient pu être causées 
par des éléments de ce champ de mines. Ce Gouvernement n'a 
d'ailleurs appuyé cette hqpothèse sur aucun élément de preuve. 
Comme il vient d'être établi que les explosions n'ont pu être 
causées que par des mines amarrées contenant une charge d'explo- 
sifs voisine de celle contenue dans les mines GY, si l'hypothèse 
albanaise correspondait à la réalité, il se serait trouvé deux mines 
au moins de cette nature dans le chenal en dehors de la baie de 
Saranda, nonobstant le déminage effectué en octobre 1944 et les 
vérifications effectuées en janvier et février 1945, mines que les 
deus navire< auraient heurtées le 22 octobre 1946 a des points 


14 







THE COKFU CHANNEL CASE (BIERITS) I4 


1945, the Channel was check-swept by the British Navy \vitil negative 
results. That the British Admiralty must have considered the 
Channel to  be a safe route for navigation is s h o ~ n  by the fact 
that  on May ~ j t h ,  1946, i t  sent two British cruisers and on 
October zznd a squadron through the C.hanne1 without any 
special measlires of precaution against danger from nloored 
mines. It was in this swept channel that the minefield was 
discovered on November 13th, 1946. 


I t  is further proved by evidence produced by the United 
Kingdom Govemment that the mining of Snzrnrarez and 1,'olage 
occurred in Albanian territorial n ~ t e r s ,  just a t  the place in the 
swept channel where the minefield was found, as indicated on 
the chart forming Annex g to the United Kingdom hlemorial. 
This is confirmed by the Court's Experts, ~ h o  consider it to be 
free from any doubt that  the two ships were mined in approxinl- 
ately the position indicated on this chart. 


I t  is established by the evidence of witnesses that the minefield 
consisted of moored contact mines of the German GY type. I t  
is further shown by the nature of the damage sustained hy the 
two ships, and confirmed by witnesses and experts, that it could 
not have been caused by floating mines, magnetic ground mines, 
magnetic moored mines, or German GR mines. The experts of 
the Court have stated that the nature of the damage excludes 
the faintest possibility of its cause being a floating mine ; nor 
could it have been caused by a ground mine. They also expressed 
the view that the damage must have been caused by the explosion 
of moored contact mines, each having a charge of approximately 
600 lbs. of explosives, and that the two ships struck mines of 
the same type as those which were swept on November 13th, 1946. 


The Albanian Government put forward a suggestion that the 
minefield discovered on November 13th may have been laid after 
October zznd, so that the explosions that occurred on this latter 
date would not have been caused by mines from the field in 
question. But it brought no evidence in support of this sup- 
position. As it has been established that the explosions could 
only have been due to moored mines having an explosive charge 
similar to that contained in GY mines, there would, if the Albanian 
contention were true, have been a t  least two mines of this nature 
in the channel outside the Bay of Saranda, in spite of the sweep in 
October 1941 and the check-sweeps in January and February 1945 ; 
and these mines would have been struck by the two vessels at 
poi~its fairly close to one another on October 2211d, 1946. Such 
a supposition is too improbable to be accepted. 
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proches l'un de l'autre. Une telle hypothèse est trop invraisem- 
blable pour pouvoir être retenue. 


La Cour est donc amenée aux constatations suivantes. Les 
deux navires heurtèrent des mines, dans les eaux territoriales 
albanaises, dans un chenal antérieurement déminé et vérifié, 
précisément à l'endroit où fut découvert, trois semaines plus 
tard, un champ de mines récemment mouillé et composé de mines 
allemandes de contact amarrées du type GY. Il n'y a pas de 
rapport entre les avaries subies par les navires et celles qu'auraient 
pu provoquer des mines fiottantes, des mines magnétiques de 
fond, des mines magnétiques amarrées ou des mines allemandes 
du type GR. Par contre, ces avaries sont de la nature et de 
l'importance de .celles que peuvent causer des mines du même 
type que les mines découvertes dans le champ de mines. Dans 
ces conditions, la Cour arrive à la conclusion qiie les explosions 
ont été provoquées par des mines appartenant audit champ de 
mines. 


* * * 
Tels sont les faits à la suite desquels la Cour doit, pour répondre 


à la première question du compromis, se prononcer sur la respon- 
sabilité qui incomberait à l'Albanie du chef des explosions du 
22 octobre 1946, pour les dommages et pertes humaines qui en 
résultèrent et, le cas échéant, sur la réparation de ces dommages 
et pertes. 


Il convient d'examiner avant tout le fondement juridique que 
le Gouvemement du Royaume-Uni assigne aux responsabilités de 
l'Albanie. Sa position principale à cet égard est énoncée dans sa 
conclusion no 2, selon laquelle le mouillage du champ de mines qui 
a provoqué les explosions aurait été effectué entre le 15 mai 1946 
et le 22 octobre 1946 par le Gouvernement albanais ou avec 
sa connivence ou sa connaissance. 


L'examen de la Cour s'est porté en premier lieu sur les divers 
chefs de responsabilitl: visés dans cette conclusion. 


S'il est vrai que le Goüvemement du Royaume-Uni n'a jamais 
abandonné la thèse selon laquelle l'Albanie aurait elle-même 
mouillé les mines, il faut constater qu'il ne s'est guère attaché à 
en démontrer le bien-fondé. Dès sa Réplique écrite, le Gou-~eme- 
ment du Royaume-Uni déclare, en effet, prendre note de l'affir- 
mation du Gouvernement albanais qu'il n'avait pas mouillé les 
mines et qu'il n'était pas en situation de le faire, l'Albanie ne 
possédant pas de marine et les autorités albanaises ne disposant 
sur tout Je littoral que de quelques barques et de quelques canots 
à moteur. C'est en tenant compte de ces déclarations que la Ré- 


a ances plique invitait le Gouvemement albanais à révéler les circonrt 
dans lesquelles deux navires de guerre yougoslaves, le Mljet et le 
Meljine, chargés de mines du type GY auraient quitté le port 
de Sibenik le 18 octobre ou à une date voisine et fait route au 







The Court consequenrly finds that the following facts are 
established. The two ships were mined in Albanian territorial 
waters in a previously swept and check-swept channel just a t  
the place where a newly laid minefield consisting of moored 
contact German GY mines was discovered three weeks later. 
The damage sustained by the ships was inconsistent with damage 
which could have been caused by floating mines, magnetic ground 
mines, magnetic moored mines, or German GR mines, but its 
nature and extent were such as would be caused by mines of 
the type found in the minefield. In  such circumstances the 
Court arrives a t  the conclusion that the explosions were due t o  
mines belonging to that minefield. 


Such are the facts upon which the Court nust ,  in order to reply 
to the first question of the Special Agreement, give judgment as to  
Albania's responsibility for the explosions on October zznd, 1946, 
and for the damage and loss of human life which resulted, and for 
the compensation, if any, due in respect of such damage and loss. 


To begin with, the foundation for Albania's responsibility, as 
alleged by the United Kingdom, must be considered. On this 
subject, the mzin position of the United Kingdom is to be found 
in its submission No. 2 : that the minefield which caused the explo- 
sions was laid between May 15th, 1946, and October zznd, 1946, 
by or with the connivance or knowledge of the Albânian Govern- 
ment. 


The Court considered first the various groundç for responsibility 
alleged in this submission. 


In fact, although the United Kingdom Govemment never aban- 
doned its contention that Albania herself laid the mines, very little 
attempt was made by t5e Government to demonstrate this point. 
In the written Reply, the United Kingdom Govemment takes note 
of the Albanian Government's forma1 statement that it did not lay 
the mines, and was not in a position to do so, as Albania possessed 
no navy ; and that, on the whole Albanian littoral, the Albanian 
authorities only had a few launches and motor boats. In the light 
of these statenlents, the Albanian Government was called upon, 
in the Reply, to disclose the circumstances in which two Yugoslav 
war vessels, the Mljet and the Meljine, carrying contact mines of 
the GY type, sailed routhward from the port of Sibenik on or about 
October 18th, and proceeded to the Corfu Channel The United 
Kingdom Government, having thus indicated the argument upon 
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Sud vers le Détroit de Corfou. Annonçant la thèse sur laquelle il 
allait désormais concentrer son argumentatioii, lc Gouvernement 
du Royaume-Uni ÿ déclarait qu'il se proposait d'établir que lesdits 
navires de guerre avaient, juste avant le 22 octobre 1946, mouillé 
les mines dans le Détroit Nord de Corfou avec la connaissance et 
la connivence du Gouvernement albanais. C'est sous le même jour 
que les faits ont été présentés, aux termes de la réplique orale, 
par le conseil du Gouvernement du Royaume-Uni aux séances 
publiques des 17 et 18 janvier 1949. 


Bien que dans son exposé oral du 18 janvier 1949, ainsi que dans 
les conclusions finales lues le même jour devant la Cour, la sugges- 
tion soit reproduite selon laquelle le champ de mines aurait été 
mouillé par l'Albanie, c'est un fait que cette.suggestion n'y est 
plus guère énoncée que pour mémoire et aucune preuve n'a été 
apportée à son appui. 


Dans ces conditions, il n'y a pas lieu pour la Cour de s'y attacher 
plus longuement. 


La Cour passe à l'examen de la deuxième thèse présentée alter- 
nativement par le Gouvernement du Royaume-Uni, d'après laquelle 
le mouillage des mines aurait été effectué avec la connivence du 
Gouvernement albanais. Selon cette thèse, l'opération du mouillage 
aurait été faite par deux navires de guerre yougoslaves à une 
époque antérieure au 22 octobre, mais très voisine de cette date. 
Le fait impliquerait une collusion entre le Gouvernement albanais 
et le Gouvernement yougoslave, collusion qui se serait manifest6e 
ou dans une demande d'assistance par le Gouvernement albanais 
au Gouvernement yougoslave, ou par un acquiescement a u  mouil- 
lage par les autorités albanaises. 


Pour démontrer cette collusion, le Gouvernement di1 Royaume- 
Uni s'est appuyé sur le témoignage du commandant Kovacic, tel 
qu'il ressort de sa déclaration sous serment, datée du 4 octobre 1948, 
et de ses dépositions devant la Cour dans les séances publiques des 
24, 25, 26 et 27 novembre 1948. La Cour a longuement esaminé 
le témoignage en question ainsi que les informations docurnen- 
taires produites par les Parties. Elle a complété et vérifié ces don- 
nées par l'envoi à Sibenik de deux experts désignés par elle : le 
capitaine de vaisseau chef de division S. A. Forshell et le capitaine 
de corvette S. J. Ur. Elfferich. 


Sans se prononcer sur la sincérité personnelle du témoin Kovacic 
ni sur la véracité de ses dires, la Cour ne peut que constater que les 
faits relatés de science personnelle par le témoin ne suffiserit pas 
à faire la démonstration que le Gouvernement du Royaume-Uni 
croit pouvoir y trouver. Ni l'observation prétendue d'un charge- 
ment de mines à Sibenik à bord de deux dragueurs de mines yougo- 
slaves, ni le départ allégué de ces deux navires vers le ~8 octobre 
et leur retour quelques jours après la date des explosions, ne suf- 
fisent à rapporter la preuve judiciaire décisive d'un mouillage de 
mines effectué par ces mêmes navires dans les eaus albanaises de 
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which it was thenceforth to concentrate, stated that it proposed 
to show that the said warships, with the knowledge and connivance 
of the Albanian Government, laid mines in the Corfu Channel just 
before October zznd, 1946. The facts were presented in the same 
light and in the same language in the oral reply by ~ounsel  for the 
United Kingdom Government a t  the sittings on January 17th 
and 18th, 1949. 


Although the suggestion that the minefield was laid by Albania 
was repeated in the United Kingdom statement in Court on 
January 18tii, 1949, and in thé final submissions read in Court on 
the same day, this suggestion was in fact hardly put forward at 
that time except pro memoria, and no evidence in support was 
furnished. 


In these circumstances, the Court need pay no further attention 
to this matter. 


The Court now comes to the second alternative argument of the 
United Kingdom Govemment, namely, that the minefield was laid 
with the connivance of the Albanian Government. According to 
this argument, the minelaying operation was carried out by tw70 
Yugoslav warships at  a date prior to October zznd, but very near 
that date. This would imply collasion between the Albanian and 
the Yugoslav Governments, consisting either of a request by the 
Albanian Govemment to the Yugoslav Government for assistance, 
or of acquiescence by the Albanian authoritieo in the laying of the 
mines. 


In proof of this collusion, the United Kingdom Government 
relied on the evidence of Lieutenant-Commander Kovacic; as shown 
in his affidavit of October 4th, 1948, and in his statements in Court 
at  the public sittings on November 24th, 25th, 26th and 27th, 1948 
The Court gave much attention to this evidence and to the docu- 
mentary information supplied by the Parties. I t  supplemented 
and checked al1 this information by sending two experts appointed 
by it to Sibenik : Commodore S. A. Forshell and Lieutenant- 
Commander S. J. W. Elfferich. 


Without deciding as to the persona1 sincerity oi the witness 
Kovacic, or the truth of what he said, the Court finds that the facts 
stated by the witness from his persona1 knowledge are not sufficient 
to prove what the United Kingdom Government considered them 
to prove. His ayegations that he saw mines being loaded upon 
two Yugoslav minesweepers at  Sibenik and that these two vessels 
departed from Sibenik about October 18th and returned a few 
days after the occurrence of the explosions do not suffice to con- 
stitute decisive legal proof that the mines were laid by these two 
vessels in Albanian waters off Saranda. The statements attributed 


16 







Saranda. Quant aux propos attribués par le témoin à des tiers, 
la Cour n'en a pas reçu confirmation personnelle et directe et elle 
ne peut y voir que des allégations sans force probante suffisante. 
Une imputation d'une gravité aussi exceptionnelle articulée contre 
un État exigerait un degré de certitude qui n'est pas atteint ici. 


Indépendamment du témoignage Kovacic, le Gouvernement du 
Royaume-Uni a cherché à démontrer l'existence d'une collusion 
entre l'Albanie et la Yougoslavie par certaines présomptions de 
fait ou preuves circonstancielles, telles que la possession à l'époque, 
par la Yougoslavie, à l'exclusion de tout autre Etat voisin, de mines 
du type GY, et les liens d'étroite alliance, à la fois politique et 
militaire, entre l'Albanie et la Yougoslavie, résultant du Traité 
d'amitié et d'assistance mutuelle conclu par ces deux États le 
g juillet 1946. 


La Cour estime que ces faits, même dans la mesure où ils sont 
établis, n'autorisent aucune conclusion ferme. Il  n'est pas judiciai- 
rement établi que la Yougoslavie possédait des mines GY et la 
provenance des mines mouillées dans les eaux territoriales alba- 
naises reste conjecturale. D'autre part, il va de soi que l'existence 
d'un traité tel que celui du g juillet 1946, si intimes que soient les 
liens qui unissent ses signataires, n'autorise aucunement à conclure 
à leur participation à un acte criminel. 


De son côté, le Gouvernement de Yougoslavie, bien que non 
partie à l'instance, a autorisé le Gouvernement albanais à produire 
certains documents lui appartenant, destinés à réfuter la thèse 
britannique du mouillage par deux navires de sa marine de guerre. 
Désireuse de faire la pleine lumière sur les faits allégués, la Cour 
ne s'est pas refusée à recevoir ces documents. Mais l'absence du 
Gouvernement yougoslave à l'instance rend leur utilisation délicate 
et sujette à caution, et la Cour estime n'avoir pas à prendre 
position sur leur force probante. 


Il n'y a pas lieu, pour la Cour, de s'arrêter à l'allégation de 
l'un des conseils du Gouvernement albanais, selon laquelle le 
champ de mines aurait pu être mouillé par la Grèce. Il suffit de 
relever qu'il s'agit là d'une conjecture qui, de l'aveu du même 
conseil, n'est appuyée sur aucune preuve. 


C'est un fait que, dans l'état présent des informations dont 
dispose la Cour, les auteurs du mouillage sont restés inconnus. 
Aussi bien, la mission de la Cour, définie par les termes du 
compromis, est de décider si l'Albanie est responsable, selon le 
droit international, des explosions du 22 octobre 1946 et de 
statuer, éventuellement, sur la réparation des dommages. 


Le Gouvernement du Royaume-Uni a enfin émis la thèse selon 
laquelle, quels que fussent par ailleurs les auteurs du mouillage 
des mines, celui-ci n'a pu être effectué sans que le Gouvernement 
albanais en eût connaissance. 







by the witness Kovacic to third parties, of which the Court has 
received no persona1 and direct confirmation, can be regarded only 
as allegations falling short of conclusive evidence. A charge of 
such exceptional gravity against a State would require a degree of 
certainty that has not been reached here. 


Apart from Kovacic's evideqce, the United Kingdom Govern- 
ment endeavoured to prove coliusion between Albania and Yugo- 
slavia by certain presumptions of fact, or circumstantial evidence, 
such as the possession, at  that time, by Yugoslavia, and by no 
other neighbouring State, of GY mines, and by the bond of close 
political and military alliance between Albania and Yugoslavia, 
resulting from the Treaty of friendship and mutual assistance 
signed by those two States on July gth, 1946. 


The Court considers that, even in so far as these facts are estab- 
lished, they lead to no firm conclusion. I t  has not been legaliy 
established that Yugoslavia possessed any GY mines, and the 
origin of the mines laid in Albanian territorial waters remains a 
mat ter for conjecture. I t  is' clear that the existence of a treaty, 
such as that of July gth, 1946, however close may be the bonds 
uniting its signatories, in no way leads to the conclusion that 
they participated in a criminai act. 


On its side, the Yugoslav Government, although not a party 
to the proceedings, authorized the Albanian Govemment to 
produce certain Yugoslav documents, for the purpose of refuting 
the United Kingdom contention that the mines had been laid 
by two ships of the Yugoslav Navy. As the Court was anxious 
for fuli light to be thrown on the facts alleged, it did not refuse 
to receive these documents. But Yugoslavia's absence from the 
proceedings meant that these documents could only be admitted 
as evidence subject to reserves, and the Court finds it unnecessary 
to express an opinion upon their probative value. 


The Court need not dwell on the assertion of one of the Counsel 
for the Albanian Govemment that the minefield might have been 
laid by the Greek Govemment. I t  is enough to Say that this 
was a mere conjecture which, as Counsel himself admitted, was 
based on no proof. 


In the light of the information now available to the Court, the 
authors of the minelaying remain unknown. In any case, the task 
of the Court, as defined by the Special Agreement, is to decide 
whether Albania is responsible, under international law, for the 
explosions which occurred on October zznd, 1946, and to give 
judgment as to the compensation, if any. 


Finally, the United Kingdom Govemment put forward the 
argument that, whoever the authors of the minelaying were, it 
could not have been done without the Albanian Government's 
knowledge. 







1 s AFFAIRE DU DÉTROIT DE CORFOU (FOSD) 


On ne peut assurément induire la connaissance du mouillage 
chez le Gouvernement albanais du seul fait qu'un champ de mines 
découvert dans ses eaux territoriales a provoqué les explosions 
dont iurent victimes les iiavires de guerre britanniques. Il est 
vrai, ainsi que le démontre la pratique internationale, qu'un 
État, sur le territoire duquel s'est produit un acte contraire au 
droit international, peut être invité à s'en expliquer. 11 est égale- 
ment vrai qu'il ne peut se dérober à cette invitation en se bornant 
à répondre qu'il ignore les circonstances de cet acte ou ses auteurs. 
Il peut, jusqu'à un certain point, être tenu de fournir des indi- 
cations sur l'usage qu'il a fait des moyens d'information et 
d'enquête à sa disposition. Mais on ne saurait conclure du seul 
contrôle exercé par lin Éta t  sur son territoire terrestre ou sur 
ses eaux territoriales que cet Etat  a nécessairement connu ou dû 
connaître tout fait illicite international qui y a été perpétré non 
plus qu'il a nécessairement connu ou dû connaftre ses auteurs. 
En soi, et indépendamment d'autres circonstances, ce fait ne 
justifie ni responsabilité firifnn facie ni déplacement dans le fardeau 
de la preuve. 


Er1 revanche, le contrôle territorial exclusif exercé par l'État 
dans les limites de ses frontières n'est pas sans influence sur le 
choix des modes de preuve propresà démontrer cette connaissance. 
DU fait de ce contrôle exclusif, 1'Etat victime d'une violation du 
droit international se trouve souvent dans l'impossibilité de faire 
la meuve directe des faits d'où découlerait la res~onsabilité. Il 
doii lui être permis de recourir plus largement au~présompt ions  
de fait. aux indices ou Dreuveç circonstancielles fcircicntstantial 
ezidence). Ces moyens de 'peuve indirecte sont admis dans tous 
les systèmes de droit et  leur usage est sanctionné par la juris- 
prudence internationale. On doit les considérer comme particu- 
lièrement probants quand ils s'appuient sur une s ine  de faits 
qui s'enchaînent et qui conduisent logiquement à une même 
conclusion. 


Il y a donc lieu de rechercher s'il est établi par des moyens de 
preu\-e indirecte que l'Albanie a eu connaissance d'un mouillage 
de mines dans ses eaux territoriales indépendamment de toute 
conni\-ence de sa part dans cette opération. La preuve pourra 
résulter de présomptions de fait à condition que celles-ci ne laissent 
place à aucun doute raisonnable. Les éléments de fait sur lesquels 
elles s'appuieront peuvent être differents ae  ceux qui auraient pu 
servir à établir la connivence. 


Dans l'affaire présente, deux ordres de faits qui se corroborent 
mutuellement entrent en considération. Les premiers ont trait 
aux attitudes de l'Albanie avant et après la catastrophe du 
22  octobre 1946 ; les autres concernent ies possibilités d'observer 
de ia côte albanaise un mouillage de mines. 


I. Il est clairement établi que le Gouvernement albanais n'a 
cessé d'exercer une vigilance très attentive sur les eaux du Détroit 
Xord de Corfou, tout au moins depuis le mois de mai 1946. Cette 
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I t  is clear that knou-leoge of the mineIaying cannot be imputed 
to the Albanian Government by reason merely of the fact that 
a minefield discovered in Albanian temtorial waters caused the 
explosions of which the British warships were the victims. I t  
is true, as international practice shows, that a State on whose 
territory or in whose waters an act contrary to international 
law has occurred, may be called upon to give an explanation. 
I t  is also true that that State cannot evade such a request by 
limiting itself to a reply that it is ignorant of the circumstances 
of the act and of its authors. The State may, up to a certain 
point, be bound to supply particulars of the use made by i t  of 
the means of information and inquiry a t  its disposal. But it 
cannot be concluded from the mere fact of the control exercised 
by a State over its territory and waters that that State necessarily 
knew, or ought to have known, of any unlawful act perpetrated 
therein, nor yet that i t  necessarily knew, or should have known, 
the authors. This fact, by itself and apart from.other circum- 
stances, neither involves prima facie resp~nsibility nor shifts 
the burden of proof. 


On the other hand, the fact of this exclusive temtorial control 
exercised by a State within its frontiers has a bearing upon the 
methods of proof available to establish the knowledge of that 
State as to such events. By reason of this exclusive control, 
the other State, the. victim of a breach of international law, is 
often unable to furnish direct proof of facts giving rise to 
responsibility. Such a State should be d o w e d  a more liberal 
recourse to inferences of fact and circumstantial evidence. This 
indirect evidence is admitted in al1 systems of law, and its use 
is recognized by international decisions. I t  must be regarded 
as of special weight when it is based on a series of facts linked 
together and leading logically to a single conclusion. 


The Court must examine therefore whether it has k e n  established 
by means of indirect evidence that Albania has knowledge of mine- 
laying in her territorial waters independently of any connivance 
on her part in this operation. The proof may be drawn from 
inferences of fact, provided that they leave no room for reasonable 
doubt. The elements of fact on which these inferences can be 
based may differ from those which are relevant to the question of 
connivance. 


In the present case, two series of facts, which corroborate one 
another, have to be considered : the first relates to Albania's 
attitude before and after the disaster of October zznd, 1946 ; the 
other concerns the feasibility of observing minelaying from the 
Xlbanian coast. 


I. I t  is clearly estabilshed that the Albanian Government 
constantly kept a close watch over the waters of the North Corfu 
Charinel, at any rate after May 1946. This vigilance is proved 
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I9 AFFAIRE DU DÉTROIT DE CORFOU (FOND) 


vigilance est attestée par la déclaration du délégué de l'Albani(: 
au  Conseil de Sécurité, Ie 19 février 1947 (Procès-verbaux o$ciils 
du Conseil de Sécurité, zma année, no 16, p. 328), et surtout par 
les notes diplomatiques du Gouvernement albanais relatives au 
passage de navires étrangers dans ses eaux territoriales. Cette 
vigilance a été poussée parfois jusqu'à l'emploi de la force. Dans 
cet ordre d'idées, il faut relever les coups de canon tirés le 15 mai 
1946, dans la direction des croiseurs britanniques Orion et Superb, 
ainsi que les coups de feu dirigés, le 29 octobre 1946, sur le convoi 
de 1'U. N. R. R. A., ce dernier fait établi par l'affidavit non sérieu- 
sement contesté de Enrico Bargellini. 


Quant aux notes du Gouvernement albanais, toutes témoignent 
de sa volonté d'exercer une surveillance jalouse sur ses eaux terri- 
toriales. La note verbale du 21 mai 1946 au Royaume-Uni révèle 
l'existence d'un ordre général )) en exécution duquel le comman- 
dement côtier a ordonné de tirer dans la direction des croiseurs 
britanniques. Cette même note formule l'exigence d'un (( permis » 
des autorités albanaises pour le passage par les eaux telritoriales. 
L'exigence de (( formalités 1) et d'un (( permis )) albanais est affir- 
mée à nouveau dans la note albanaise du 19 juin. 


Les Parties étant d'accord pour reconnaître que le champ de 
mines avait été mouillé récemment, il faut en conclure que l'opé- 
ration de mouillage a été effectuée au cours dc la période d'étroite 
surveillance dont ce secteur a été l'objet de la part des autorités 
albanaises. Cette constatation rend a priori assez peu vraisemblable 
l'allégation d'ignorance chez le Gouvernement albanais. 


La Cour a également pris note de la réponse du capitaine Ali 
Shtino à une question posée par elle, réponse d'où ressort que le 
témoin, appelé à remplacer pendant treize ou quinze jours le 
commandant de la défense côtière à une époque qui a précédé 
immédiatement les événements du 22 octobre, avait reçu la 
consigne suivante : (( Que les postes de guet devaient me rendre 
compte de tous les mouvements [dans le canal de Corfoü] et 
qu'aucune mesure ne serait prise de notre part. 1) 


Particulièrement significatifs des dispositions du Gouvernement 
albanais sont les télégrammes par lui adressés, le 13 novembre et 
le 27 novembre 1946, au Secrétaire général des Nations Unies, à 
un moment ou ce Gouvernement avait pleine connaissance du champ 
de mines découvert dans les eaux territoriales albanaises. Dans le 
premier de ces télégrammes, le Gouvernement albanais élevait la 
plus énergique protestation contre les mouvements et activités des 
unités navales britanniques dans ses eaux territoriales les 12 et 
13 novembre 1946, sans même faire mention de l'eristence d'un 
champ de mines dans ces eaux. Dans le second, il réitérait ses 
accusations contre le Royaume-Uni sans protester d'aucune manière 
contre le mouillage de ce champ, mouillage qui, à le supposer 
exécuté sans son assentimerit, aurait constitué une violation parti- 
culièrement grave de sa souveraineté. 


Un autre indice de la connaissance du mouillage chez le (' souver- 
nemcnt albanais r6sulte du fait que ôe Gouvernement, après avoir 
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by the declaration of the Albanian Delegate in the Security 
Council on February ~ g t h ,  1947 (Oficial Records of the Security 
Council, Second Year, No. 16, p. 328), and especially by the 
diplomatic notes of the Albanian Government concerning the 
passage of foreign ships through its territorial waters. This 
vigilance sometimes went so far as to involve the use of force : 
for esample the gunfire in the direction of the British cruisers 
Orion and Sztperb on May ~ g t h ,  1946, and the shots fired at  the 
U.N.R.R.A. tug and barges on October 29th, 1946, as established 
by the affidavit of Enrico Bargellini, which was not seriously 
contested. 


The Albanian Government's notes are al1 evidence of its intention 
to keep a jealous watch on its temtorial waters. The note verbale 
addressed to the United Kingdom on May z ~ s t ,  1946, reveals the 
existence of a "General Order", in execution of which the Coastal 
Commander gave the order to fire in the direction of the British 
cruisers. This same note formulates a demand that "permission" 
shall be given, by the Albanian authorities, for passage through 
territorial waters. The insistence on "formalities" and "permis- 
sion" by Albania is repeated in the Albanian note of June 19th. 


As the Parties agree that the minefield had been recently laid, 
i t  must be concluded that the operation was carried out during 
the period of close watch by the Albanian authorities in this sector. 
This conclusion renders the Albanian Govemment's assertion of 
ignorance a priori somewhat improbable. 


The Court also noted the reply of Captain Ali Shtino to a 
question put by it ; this reply shows that the witness, who had 
been called on to replace the Coastal Defence Commander for a 
period of thirteen to fifteen days, immediately before the events 
of October zznd, had received the following order: "That the 
look-out posts must inform me of every movement [in the Corfu 
Channel], and that no action would be taken on our part." 


The telegrams sent by the Albanian Government on Novem- 
ber 13th and November 27th, 1946, to the Secretary-General of the 
United Nations, a t  a time when that Government was fully aware 
of the discovery of the minefield in Albanian territorial waters, 
are especially significant of the measures taken by the Albanian 
Government. In  the first telegram, that Government raised the 
strongest protest against the movements and activity of British 
naval units in its territorial waters on November 12th and 13th, 
1946, without even mentioning the existence of a minefield in 
these waters. In the second, it repeats its accusations against 
the United Kingdom, without in any way protesting against the 
laying of this minefield which, if effected without Albania's consent, 
constituted a very serious violation of her sovereignty. 


Another indication of the Albanian Govemment's knowledge 
consists in the fact that that Govemment did not notify the 







eu connaissance de l'existence de mines dans ses eaux, au plus 
tard après le déminage du 13 novembre, n'en a pas fait notifica- 
tion. D'autre part, et à la différence de la Grèce qui a institué 
aussitôt une commission chargée d'enquêter sur les événements du 
22 octobre, le Gouvernement albanais n'a pris aucune décision de 
cet ordre, pas plus qu'ii n'a procédé aux mesures d'instruction 
j~diciaire qui incombent, en pareil cas, au souverain temtorial. 


Ces attitudes n'apparaissent pas conciliables avec l'ignorance 
prétendue des autorités albanaises du mouillage du champ de mines 
dans les eaux territoriales de l'Albanie. Elles s'expliquent, au 
contraire, si le Gouvernement albanais, ayant eu connaissance d'un 
tel mouillage, a entendu maintenir cachées les circonstances dans 
lesquelles il s'était effectué. 


2. Quant aux possibilités d'observation du mouillage de la côte 
albanaise, la Cour retient comme particulièrement importantes 
les constatations suivantes qui concement, les unes les conditions 
techniques d'un mouillage clandestin, les autres le service de 
surveillance albanais. 


Par leur configuration géographique, la baie de Saranda et le 
chenal emprunté dans le Détroit par la navigation se prêtent 
bien à une surveillance étroite, l'entrée de la baie étant dominée 
par des hauteurs qui fournissent d'excellents points d'observation, 
tant sur la baie elle-même que sur le Détroit, tandis que le chenal 
est constamment à proximité immédiate de la côte albanaise. 
Le mouillage d'un champ de mines dans ces eaux n'a guère pu 
échapper à la vigilance du commandement côtier albanais. 


A cet égard. il y a lieu d'observer tout d'abord que l'opération 
même du mouillage a dû exiger un certain temps. En effet, selon 
les experts de la Cour, le dispositif adopté comportait l'établisse- 
ment raisonné et méthodique de deux rangées de mines et révélait 
un objectif complexe, à la fois offensif et défensif : offensif, afin 
d'empêcher le passage par le chenal de navires ayant un tirant 
d'eau de dix pieds ou plus ; défensif, afin d'empêcher les navires 
de même tirant d'eau de pénétrer dans la baie de Saranda. Le 
rapport des experts estime à deux heures ou deux heures et demie 
le temps durant lequel les mouilleurs de mines se seraient trouvés 
dans les eaux situées entre le cap Kiephali et le monastère Saint- 
Georges. C'est là un temps suffisant pour attirer l'attention des 
postes d'observation placés, selon les déclarations du Gouveme- 
ment albanais, au cap Kiephali et au monastère Saint-Georges. 


Les facilités d'observation de la côte sont confirmées par les 
deux circonstances suivantes : la distance qui séparait de la côte 
la mine la plus proche n'était que de 500 m. ; les navires mouil- 
leurs de mines doivent être passés à environ 500 m. seulement 
au large de la côte entre la pointe Denta et le monastère Saint- 
Georges. 


La Cour ayant voulu s'entourer de tous les renseignements 
d'ordre technique susceptibles de la guider dans la recherche de la 
vérité, a soumis aux experts désignés par eiie la que$ion suivante : 
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presence of mines in its waters, a t  the moment when it must have 
known this, a t  the latest after the sweep on November 13th, and 
further, whereas the Greek Government immediately appointed 
a Commission to inquire into the events of October zznd, the 
Albanian Govemment took no decision of such a nature, nor did 
it proceed to the judicial investigation incumbent, in such a case, 
on the territorial sovereign. 


This attitude does not seem reconcilabIe with the alieged ignorance 
of the Albanian authorities that the minefield had been laid in 
Albanian territorial waters. I t  could be explained if the Albanian 
Government, while knowing of the minelaying, desired the circum- 
stances of the operation to remain secret. 


2. As regards the possibility of observing minelaying from the 
Albanian coast, the Court regards the following facts, relating to 
the technical conditions of a secret minelaying and to the Albanian 
surveillance, as particularly important. 


The Bay of Saranda and the channel used by shipping through 
the Strait are, from their geographical configuration, easily 
watched ; the entrance of the bay is dominated by heights offenng 
excellent observation points, both over the bay and over the 
Strait ; whilst the channel throughout is close to the Albanian coast. 
The laying of a minefield in these waters could hardly fail to have 
been observed by the Albanian coastal defences. 


On this subject, it must first be said that the minelaying oper- 
ation itself must have required a certain time. The method adopted 
required, according to the Experts of the Court, the methodical and 
well thought-out laying of two rows of mines that had clearly a 
combined offensive and defensive purpose : offensive, to prevent the 
passage, through the Channel, of vessels drawing ten feet of water 
or more ; defensive, to prevent vessels of the same draught frorn 
entering the Bay of Saranda. The report of. the Experts reckons 
the time that the minelayers would have been in the waters, 
between Cape Kiephali and St. George's Monastery, at  between 
two and two and a haif hours. This is sufficient time to attract 
the attention of the observation posts, placed, as the Albanian 
Government stated, at  Cape Kiephali and St. George's Monastery. 


The facilities for observation from the coast are confirmed 
by the two following circumstances : the distance of the nearest 
mine from the coast was only 500 metres ; the minelayers must 
have passed at  not more than about 500 metres from the coast 
between Denta Point and St. George's Monastery. 


Being anxious to obtain any technical information that might 
guide it in its search for the truth, the Court submitted the 
following question to the Experts appointed by it : 







(( En supposant que les mines découvertes le 13 novembre 1946 
aient été mouillées à quelque moment, au cours des quelques mois 
précédents, quel que soit l'auteur de ce fait, étudier les rensei- 
gnements que l'on possède sur: a) le nombre et la nature de ces 
mines, h) les moyens de les mouiller, et c) le temps nécessaire à cet 
effet, compte tenu des différents états de la mer, des circonstances 
locales et des différentes circonstances atmosphériques, et déter- 
miner si l'on peut, de cette étude, tirer quelques conclusions et 
lesquelles au sujet : 


I O  des moyens employés pour l'établissement du champ de 
mines découvert le 13 novembre 1946, et 


2" de la possibilité de mouiller ces mines par ce5 moyens sans 
que les autorités albanaises en aient eu connaissance, compte 
tenu des moyens de surreillance existant dans la région de 
Saranda. 1, 


Le premier rapport remis à la Cour par les experts n'ayant pas 
yriru entièrement concluant, la Cour les a priés, par décision du 
17 janvier 1949, de vérifier, compléter et, s'il y a lieu, modifier 
leurs réponses à la suite d'une descente sur les lieux à Saranda. 
C'est donc sur place et en présence des experts des Parties et de 
fonctionnaires albanais que furent consignées les obsenrations et 
conduites diverses expériences propres à apprécier les possibilités 
d'observation du mouillage par les postes albanais. I l  faut signaler 
à ce sujet l'expérience de visibilité de nuit qui fut effectuée, dans 
la soirée du 28 janvier 1949, au monastère Saint-Georges. Un 
bateau à moteur de 27 m. de long, sans passerelle, sans abri de 
navigation, sans cheminée et ras sur l'eau fut utilisé. Naviguant 
tous feux éteints et par une nuit sans lune, c'est-à-dire dans les 
conditions les plus favorables pour éviter d'être découvert, il fut 
parfaitement vu et entendu du monastère Saint-Georges. Le bruit 
du  moteur fut entendu d'une distance de 1.800 mètres ; le bateau 
lui-même fut aperçu à 670 mètres et resta visible jusqu'à environ 
1.900 mètres. 


Le rapport établi par les experts à la suite de cette descente 
sur les lieux s'exprime dans les termes suivants : 


(1 Les experts considèrent comme indiscutable que, si des postes 
de veille normaux étaient maintenus au cap Kiephali, au cap Denta 
et au monastère Saint-Georges, si ces postes étaient munis de 
jumelles, comme on l'a déclaré, et si les conditions atmosphériques 
avaient étC normales peur cette région, les opérations de mouillage 
de mines, relatées dans l'annexe g du Mémoire du Royaume- 
Uni, ont dù être observées par ces postes de veille de la côte. )) 


La Cour ne peut manquer d'attacher un grand poids à l'avis 
d'experts qui ont procédé à un examen des lieux entouré de toutes 
les garanties d'information esacte et d'impartialité. Abstraction 
faite de l'esistence d'un poste de veille a u  cap Denta, existence 
qui n'est pas établie, et se fondant sur les déclarations du Gouver- 
nement albanais que de tels postes étaient placés au cap Kiephali 
et au monastère Saint-Georges, la Cour relève dans le rapport: 
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"On the assumption that the mines discovered on Novem- 
ber 13th, 1946, were laid at some date within the few preceàing 
months, whoever may have laid them, you are requested to examine 
the information availabie regarding (a) the number and the nature of 
the mines, (b) the means for laying them, and (c) the time required 
to do so, having regard to the different states of the sea, the condi- 
tions of the locality, and the different weather conditions, and to 
ascertain whether it is possible in that way to draw any concl~~sions, 
and. if so, what conclusions, in regard to : 


(1) the means employed for laying the minefield discovered 
on November 13th, 1946, and 


(2) the possibility of mooring those mines with those means 
without the Albanian authorities being aware of it, having 
regard to the extent of the measures of vigilance existing in the 
Saranda region." 


As the first Report submitted by  the Experts did not s een  
entirely coaclusive, the Court, by  a decision of January 17th, 1949, 
asked the Experts t o  go to  Saranda and to  venfy, complete and, 
if necessary, modify their answers. In  this way, observations 
were made and various expenments carned out on the spot, 
in the presence of the experts of the Parties and of Albanian 
officials, with a view to  estimating the possibility of the mine- 
laying having been observed by  the Albanian look-mit posts. 
On this subject reference must be made to  a test of visibility 
b y  night, carried out on the evening of January 28th, 1949, a t  
St.  George's Monastery. A motor ship, 27 metres long, and 
with no bridge, wheel-house, or funnel, and very low on the 
water, was used. The ship was completely blacked out, and on 
a moonlcss night, i.e., under the moçt favourable conditions for 
avoiding discovery, i t  was clearly seen and heard from St. George's 
Monastery. The noise of the motor was heard a t  a distance 
of 1,800 metres, and the ship itself was sighted at 570 metres 
and remained visible up  éo about 1,900 metres. 


The Experts' Report on this visit stated that  : 


"The Experts consider it to be indisputable that if a normal 
look-out was kept at Cape Kiephali, Denta Point, and St. George's 
Monastery, and if the look-oiits were equipped with binoculars as 
has been stated, under normal weather conditions for this area, 
the minelaying operations shown in Annex g to the United King- 
dom Memorial must have been noticed by these coastguards." 


The Court canriot fail t o  give great weight to the opinion of 
the Experts who examined the locality in a manner giving every 
guarantee of correct and impartial information. Apart from the 
existence of a look-out post a t  Cape Denta, which hâs not been 
proved, the Court, basing itself on the declarations of the Albanian 
Government that  look-out posts were stationed a t  Cape Kiephali 
and St. George's Monastery, refers to the following conclusions 
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des experts les conclusions suivantes : 1) dans l'hypothèse d'un 
mouillage effectué du Nord vers le Sud, les mouilleurs de mines 
auraient été aperçus du cap Kiephali; 2) dans l'hypothèse d'un 
mouillage effectué en partant du Sud, les mouilleurs de mines 
auraient été observés du cap -Kiephali et du monastère Saint- 
Georges. 


De l'ensemble des faits et constatations relevés ci-dessus, la 
Cour tire la conclusion que le mouillage du champ de mines, qui 
a provoqué les explosions du 22 octobre 1946, n'a pas pu échapper 
à la connaissance du Gouvernement albanais. 


Les obligations qui dérivent pour l'illbanie de cette connaissance 
ne sont pas contestées entre les Parties. I l  a été expressément 
reconnu par le conseil du Gouvernement albanais que « si l'Albanie 
avait été mise au courant de l'opération avant les accidents du 
22 octobre, et en temps utile pour pouvoir prévenir les navires 
britanniques et, de façon plus générale, la navigation, de l'existence 
de mines dans le Détroit de Corfou, alors la responsabilité de 
l'Albanie serait engagée.. . . )). 


Les obligations qui incombaient aux autorités albanaises 
consistaient à faire connaître, dans l'intérêt de la navigation en 
général, l'existence d'un champ de mines dans les eaux territoriales 
albanaises et à avertir les navires de guerre britanniques, au moment 
où ils s'approchaient, du danger imminent auquel les exposait ce 
champ de mines. Ces obligations sont fondées non pas sur la Conven- 
tion VI11 de La Haye, de 1907, qui est applicable en temps de 
guerre, mais sur certains principes généraux et bien reconnus, tels 
que des considérations élémentaires d'humanité, plus absolues 
encore en temps de paix qu'en temps de guerre, le principe de la 
liberté des communications maritimes et l'obligation', pour tout 
Etat, de ne pas laisserutiliser son temtoire aux fins d'actes contraires 
aux droits d'autres Etats. 


En fait, l'Albanie n'a ni notifié l'existence du champ de mines 
ni averti les navires de guerre britanniques du danger vers lequel 
ils avançaient. 


Toutefois, l'obligation de l'Albanie de signaler à la navigation 
l'existence de mines dans ses eaux dépend de la connaissance 
qu'elle en aurait eue avant le 22 octobre, et en temps utile, tout 
comme le devoir de ses autorités côtières d'avertir les navires de 
guerre britanniques dépend du temps qui s'est écoulé entre le 
moment où ces navires furent signalés et le moment où s'est 
produite la première des explosions. 


A cet égard, la Cour fait les constatations suivantes. Ainsi qu'il 
a déjà été relevé, les Parties s'accordent à dire que les mines 
avaient été récemment mouillées. On doit en conclure que l'opéra- 
tion du mouillage, à quelque date précise qu'elle ait eu lieu, a 
été effectuée à un moment où une surveillance étroite de l'Albanie 
s'exerçait sur le Détroit. En supposant même que l'on place l'opéra- 
tion à l'extrême limite de temps, soit dans la nuit du 21 au 22 octobre, 







in the Experts' Report : (1) that in the case of minelaying from 
the North towards the South, the minelayers would have been 
seen from Cape Kiephali ; (2) in the case of minelaying from 
the South, the minelayers would have been seen from Cape 
Kiephali and St. George's Monastery. 


From al1 the facts and observations mentioned above, the 
Court draws the conclusion that the laying of the minefield which 
caused the explosions on October zznd, 1946, could not have been 
accomplished without the knowledge of the Albanian Government. 


The obligations resulting for Albania from this knowledge are 
not disputed between the Parties. Counsel for the Albanian 
Government expressly recognized that [t[tvnnslatio?z] "if Albania had 
been informed of theuperation before the incidents of October zznd, 
and in tirne to warn the British vessels and shipping in general 
of the existence of mines in the Corfu Channel, her responsibility 
would be involved.. . .". 


The obligations incumbent upon the Albanian authori ties 
consisted in notifying, for the benefit of shipping in general, the 
existence of a minefield in Albanian territorial waters and in 
warning the approaching British warships of the imminent danger 
to which the minefield exposed them. Such obligations are based, 
not on the Hague Convention of 1907, No. VTII, which is applic- 
able in time of war, but on certain general and well-recognized 
principles, namely : elementary considerations of humanity, even 
more exacting in peace than in war ; the principle of the freedom 
of maritime communication ; and every State's obligation not to 
allow knowingly its territory to be used for acts contrary to the 
rights of other States. 


In fact, Albania neither notified the existence of the minefield, 
nor warned the British warships of the danger they were 
approaching. 


But Albania's obligation to notify shipping of the existence of 
mines in her waters depends on her having obtained knowledge 
of that fact in sufficient time before October zznd ; and the duty 
of the Albanjan coastal authorities to warn the British ships depends 
on the time' that elapsed between the moment that these ships 
were reported and the moment of the first explosion. 


On this subject, the Court makes the following observations. 
As has already been stated, the Parties agree that the mines were 
recently laid. I t  must be concluded that the minelaying, whatever 
may have been its exact date, was done at  a time when there 
was a close Albanian surveillance over the Strait. If it be sup- 
posed that it took place at  the last possible moment, i.e., in the 
night of October zrst-zznd, the only conclusion to be drawn would 
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la seule conséquence qu'on en pourrait tirer, c'est que la notification 
générale à la navigation de tous les Etats eût été difficile, peut-être 
même impossible avant le jour où se produisirent les explosions. 
Mais cette circonstance n'aurait nullement empêché les autorités 
albanaises de prendre, comme elles le devaient, toutes les mesures 
nécessaires pour avertir immédiatement les navires qui se trouvaient 
à proximité de la zone dangereuse, plus spécialement ceux qiii 
faisaient route vers cette zone. Quand, le 22 octobre vers 13 heiires, 
les navires de guerre britanniques furent signalés au commandement 
de la défense côtière par le poste de guet di1 monastère Saint- 
Georges, comme s'approchant du cap Long, il était parfaitement 
possible aux autorités albanaises d'utiliser l'intervalle de près de 
deux heures qui s'est écoulé jusqu'à l'explosion du Sazi~~iarez 
(14 h. 53 ou 14 h. 55) pour avertir ces navires du danger au-devant 
duquel ils s'avançaient. 


En fait, rien ne fut tenté par les autorités albanaises pour 
prévenir le désastre. Ces graves omisçions engagent la responsa- 
bilité internationale de l'Albanie. 


En conséquence, la Cour est arrivée à la conclusion que l'Albanie 
est responsable, selon le droit international, des explosions qui ont 
eu lieu le 22 uctobre 1946 dans les eaux albanaises, et des dommages 
et pertes humaines qui en suivirent, et qu'il y a lieu pour l'Albanie 
de donner réparation au Royaume-Uni. 


Dans les conclusions finales qu'il a présentées dans sa réplique 
orale, le Gouvernement du Royaume-Uni a demandé à la Cour de 
dire et juger qu'il a ,  en conséquence de la violation, par le Go:iver- 
nement albanais, des obligations incombant à ce Gouvernement 
en vertu du droit international, subi des dommages s'élevant à la 
somme totale de £ 875.000. 


Dans le dernier exposé oral présenté en son nom, le Gouverne- 
ment albanais a énoncé, pour la première fois, que la Cour ne serait 
pas compétente, en vertu du compromis, pour évaluer le montant 
du dommage subi. Aucune raison n'a été donnée à l'appui de cette 
nouvelle allégation, e t  l'agent du Royaume-Uni n'a pas demandé 
qu'il lui soit fourni l'occasion de répliquer. La question relative à 
la compétence de la Cour n'a donc pas été débattue entre les Parties. 


Aux termes de la première question du compromis, la Cour est 
invitée à répondre aux deux points suivants : 


(i) l'Albanie est-elle responsable, selon le droit international, des 
explosions et des dommages et pertes humaines qui en seraient 
suivis, et 


(ii) y a-t-il le cas de réparations à donner ? 


Ce texte a fait naître certains doutes. Si la réponse au premier 
point est affirmative, il en résulte déjà que réparation est due et il 







be that a general notification to the shipping of al1 States before 
a even the time of the explosions would have been difficult, perhap- 


impossible. But this would certainly not have prevented the 
.Ilbanian authorities from taking, as they should have done, al1 
necessary steps immediately to warn ships near the danger zone, 
more especially thcse that were approaching that zone. X'hen 
on October zznd about 13.00 hours the British warships were 
reported by the look-out post a t  St. George's hlonastery to the 
Commander of the Coastal Defences as approaching 'Cape Long, 
it nas  perfectly possible for the Albanian authorities to use the 
interval of almost two hours that elapsed before the explosion 
affecting Sairnznvez (14.53 hours or 14.55 hours) to warn the vessels 
of the danger into which they were running. 


In fact, nothing was attempted by the Albanian authorities to  
prevent the disaster. These grave omissions in\-olve the inter- 
national responsibility of Albania. 


The Court therefore reaches the conclusion that Albania is 
responsible under international law for the explosions which 
occurred on October zznd, 1946, in Albanian waters, and for 
the damage and loss of human life which resulted from them, 
and that there is a duty iipon Albania to pay compensation to  
the United Kingdom. * * * 


In the final submissions contained in its oral reply, the United 
Kingdom Government asked the Court t o  give judgment that, 
as a result of the breach by the Albanian Govemment of its 
obligations under international law, i t  had sustained damages 
amounting to £87 5,000. 


In the last oral statement submitted in its name, the Albanian 
Government, for the first time, asserted that  the Court would 
ilot have jurisdiction, in virtue of the Special Agreement, to 
assess the amount of compensation. No reason was given in 
support of this new assertioc, and the United Kingdom Agent 
did not açk leave to reply. The question of the Court's jurisdiction 
was not argued between the Parties. 


In the first question of the Special Agreement the Court is 
asked : 


( i )  1s Albania under international law responsible for the 
explosions and for the darnage and loss of human life which 
resulted from them, and 


(ii) is there any duty to pay compensation ? 


This text gives rise to certain doubts. If point (i) is answered 
in the affirmative, i t  follows from the establishment of respons- 







aurait été superflu d'ajouter le deuxième point, à moins que dans 
l'esprit des Parties ce point visât quelque chose de plus qu'une 
simple déclaration, aux termes de laquelle la Cour constaterait que 
réparation est due. II serait en effet contraire aux règles d'inter- 
prétation généralement reconnues de considérer qu'une disposition 
de ce genre, insérée dans un compromis, soit une disposition 
sans portée et sans effet. A cet égard, la Cour se réfère à l'opinion 
exprimée par la Cour permanente de Justice internationale à 
propos de questions d'interprétation semblables. Dans l'Avis 
consultatif no 13 en date du 23 juillet 1926, cette Cour s'est 
exprimée comme suit (Série B, no 13, p. 19) : « Mais, pour autant 
qu'il s'agit de la question spécifique de compétence, actuellement 
débattue, il peut suffire d'observer que la Cour, en déterminant 
la nature et l'étendue d'une disposition, doit envisager ses effets 
pratiques plutôt que le  motif prédominant par lequel on Ia suppose 
avoir été inspirée. » Dans son ordonnance du 19 août 1929 dans 
l'affaire des Zones franches, la Cour a dit (Série A, no 22; p. 13) 
que «dans le doute, les clauses d'un compromis par lequel la 
Cour est saisie d'un différend doivent, si cela n'est pas faire 
violence à leurs termes, être interprétées d'une manière permettant 
à ces clauses de déployer leurs effets utiles 1). 


La Cour croit nécessaire de rappeler les étapes diverses de la 
procédure. Le Conseil de Sécurité, dans sa RésoluLion du 9 avril 
1947, avait recommandé aux deux Gouvernements de soumettre 
immédiatement « le  différend » à la Cour. Cette Résolution visait 
sans aucun doute au règlement du différend tout entier. En 
exécution de cette Résolution, le Gouvernement du Royaume-Uni 
déposa une requête par laquelle la Cour était, entre autres 
demandes, priée de « fixer les réparations ou indemnités a ; dans 
son Mémoire, ce Gouvernement a énoncé les diverses sommes récla- 
mées. Le Gouvernement albanais souleva ensuite une exception 
préliminaire que la Cour rejeta par son Arret du 25 mars 1948. 
Immédiatement après le prononcé de cet Arrêt, les agents des 
Parties ont notifié à la Cour la conclusion d'un compromis. Com- 
mentant cette initiative des Parties, l'agent du Gouvernement 
albanais a déclaré que, dans les circonstances de la présente affaire, 
un compromis s'imposait sur lequel devait se fonder « toute la 
procédure ». Il  a ajouté : « Ainsi que je l'ai dit plusieurs fois, le 
Gouvernement albanais a tenu à respecter la décision du Conseil de 
Sécurité, du 9 avril 1947, en vertu de laquelle le présent compro- 
mis est soumis à la Cour internationale de Justice. )) 


Ni l'agent du Gouvernement albanais ni l'agent du Gouvernement 
du Royaume-Uni n'ont en quoi que ce soit donné à entendre que, 
par le compromis, la compétence de la Cour à cet égard ait été 
limitée au seul principe de réparation, ni que le Gouvernement 
du Royaume-Uni ait renoncé à une partie importante de sa 







ibility that compensation is due, and i t  wodd be superfiuous 
to  add point (ii) unless the Parties had something else in mind 
than a mere declaration by the Court that  compensation is due. 
It would indeed be incompatible with the generally accepted 
rules of interpretation to admit that a provision of this sort 
occurring in a special agreement should be devoid of purport 
or effect. In this connexion, the Court refers to the views expressed 
by the Permanent Court of International Justice with regard 
to similar questions of interpretation. In  Advisory Opinion 
No. 13 of July 23rd, 1926, that Court said (Series B., No. 13, 
p. 19) : "But, so far as concerns the specific question of com- 
petence now pending, i t  rnay suffice to observe that  the Court, 
in determining the nature and scope of a measure, must look to 
its practical effect rather than to the predominant motive that 
may be conjectured to have inspired it." In  its Order of 
August ~ g t h ,  1929, in the Free Zones case, the Court said (Series A., 
No. 22, p. 13) : "in case of doubt, the clauses of a special agreement 
by which a dispute is referred to the Court must, if i t  does not 
involve doing violence to  their terms, be construed in a manner 
enabling the clauses themselves to have appropriate effects" 


The Court thinks i t  necessary to reier to the different stages 
of the procedure. In its Resolution of April gth, 1947, the 
Security Council recommended that the two Governments should 
immediately refer "the dispute" to  the Court. This Resolution 
had without doubt for its aim the final adjustment of the whole 
dispute. In pursuance of the Resolution, the Government of the 
United Kingdom filed an Application in which the Court was 
asked, iwter d i a ,  to "determine the reparation or compensation", 
and in its Memorial that Government stated the various sums 
claimed. The Albanian Govemment thereupon submitted a 
Preliminary Objection, which was rejected by the Court by its 
Judgment of March 25th, 1948. Immediately after this judgment 
nas  delivered, the Agents of the Parties notified the Court of the 
conclusion of a Special Agreement. Commenting upon this step 
taken by the Parties, the Agent of the Albanian Government 
said that in the circumstances of the present case a special 
agreement on which "the whole procedure" should be based was 
essential. He further said [translation] : "As 1 have stated on 
several occasions, i t  has always been the intention of the Albanian 
Govemment to respect the decision taken by the Security Council 
on April gth, 1947, in virtue of \\-hich the present Special Agree- 
ment is submitted to the International Court of Justice." 


Neither the Albanian nor the Cnited Kingdom Agent suggested 
in any way that the Special Agreement had limited the competence 
of the Court in this matter to a decision merely upon the pnnciple 
of compensation or that the United Kingdom Government had 
abandoned an important part of its original claim. The main 
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demande primitive. Le but principal des deux Parties, lors de la 
conclusion du compromis, était d'instituer entre elles une égalité 
complète,'en remplaçant la procédure primitive, qui se fondait 
sur une requête unilatérale, par une procédure fondée sur un 
conipromis. Rien ne permet de conclure que cette modification, 
introduite dans la procédure, ait eu pour objet d'apporter une 
modification quelconque touchant le fond de la demande du 
Royaume-Uni telle que cette demande avait été, à l'origine, pré- 
sentée dans la requête et dans le Mémoire. La Cour, en conséquence, 
les Parties consultées, a retenu dans son Ordonnance du 26 mars 
1948 le Mémoire déposé précédemment par le Gouvernement du 
Royaume-Uni avec « l'exposé et les conclusions » qu'il contenait. 
Ces conclusions comprenaient une demande tendant à obtenir une 
somme fixe à titre de réparation. 


I l  ressort de l'attitude ultérieure des Parties que leur intention, 
lorsqu'elles ont conclu le compromis, n'était pas d'empêcher la 
Cour de fixer le montant de l'indemnité. Dans le paragraphe 71 
de sa Réplique, le Gouvernement du Royaume-Uni a maintenu 
les conclusions énoncées dans le paragraphe 96 de son Mémoire, 
y compris la demande d'une somme fixe à titre de réparation. 
Cette demande a été expressément répétée dans les conclusions 
finales du Royaume-Uni. Le Gouvernement albanais, dans le 
paragraphe 52 de son Contre-Mémoire, a déclaré qu'il ignorait les 
pertes de vies humaines et les dommages subis par les navires, 
mais il n'a pas contesté la compétence de la Cour pour régler 
cette question. Au paragraphe 96 de la Duplique, le Gouvernement 
albanais déclare, en conséquence de sa demande de débouté, qu'il 
n'avait pas à examiner la demande d'indemnité présentée par le 
Gouvernement britannique. « Il  se réserve, le cas échéant, de dis- 
cuter ce point, qui devrait de toute évidence faire l'objet d'une 
expertise. » Eu égard à ce qüi a été dit plus haut au sujet de 
l'attitude antérieure de ce Gouvernement, cette déclaration doit 
être considérée comme l'acceptation implicite de la compétence 
de la Cour pour régler cette question. 


On peut se demander pourquoi les Parties, dans la rédaction 
du compromis, n'ont pas expressément demandé à la Cour de 
fixer le montant des réparations demandées, mais se sont servies 
de la formule « et y a-t-il le cas de réparations à donner ? )) Il  
parait probable que l'explication de ce fait se trouve dans la 
similitude que présente cette clause avec la clause correspondante 
qui figure dans la seconde partie du compromis : « et y-a-t-il lieu 
à donner satisfaction ? )) 


Le Gouvernement albanais n'a pas contesté la compétence de 
la Cour-pour décider ce que doit être la snfisfacfion prévue dans 
cette partie du compromis. Les deus Parties ont plaid6 l'afiaire 
en partant du point de vue que cette question devait être tranchée 


a soutenu par la Cour. Dans les écritures, le Gouvernement albanai: 
qu'il lui est dû des excuses. Au cours des débats oraux, le conseil 
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object both Parties had in mind when they concluded the Special 
Agreement Ras to establish a complete equality between them by 
replacing the original procedure based on a unilateral Application 
by a procedure based on a Special Agreement. There is no sugges- 
tion that this change as to  procedure was intended to involve any 
change with regard to  the merits of the British claim as originally 
presented in the Application and Memorial. Accordingly, the 
Court, after consulting the Parties, in its Order of Iiarch 26th, 1948, 
maintained the United Kingdom's BZemonal, filed previously, 
"with statements and submissions". These submissions included 
the claim for a fixed sum of compensation. 


The subsequent attitude of the Parties shows that it \vas not 
their intention, by entering into the Special Agreement, to preclude 
the Court from fixing the amount of the compensation. In  its 
Reply (paragraph 71) the United Kingdom Government maintained 
the submissions contained in paragraph 96 of its hiemorial, including 
the claim for a fixed amount of reparation. This claim \vas 
expressly repeated in the final United Kingdom submissions. In  
paragraph 52 of its Counter-Memorial, the Albanian Governrnent 
stated that i t  had no knowledge of the loss of human life and 
damage to  ships, but i t  did not contest the Coart's competence to 
decide this question. In  the Rejoinder, paragraph 96, that Govern- 
ment declared that, owing to its claim for the dismissal of the case, 
it was unnecessary for it to examine the United Kingdom's claim 
for reparation. [T~.an.slafio~z.] "It reserves the right if need be, 
to discuss this point which should obviously form the subject 
of an expert opinion." Having regard to what is said above as 
to the previous attitude of that Government, this statement must 
be considered as an implied acceptance of the Court's jurisdiction 
to decide this question. 


It may be asked why the Parties, when drafting the Special 
Agreement, did not expressly ask the Court to assess the amount 
of the damage, but used the words : "and is there any duty to pay 
compensation ?" I t  seems probable that the explanation is to 
be found in the similarity betn-een this clause and the corresponding 
clause in the second part of the Special Agreement : "and is there 
axiy duty to give satisfaction ?" 


The Albanian Government has not disputed the competence of 
the Court to  decide what kind of sntisfactio~z is due under this part 
of the Agreement. The case \vas argued on behalf of both Parties 
on the basis that this question should be decided by the Court. 
In the wi t ten  plendings, the Xlbanian Government contended 
that it \vas entitled to apologies. During the oral proceèdings, 
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du Gouvernement albanais a discuté le point de savoir si une 
satisfaction d'ordre pécuniaire était due à l'Albanie. Aucun dom- 
mage n'ayant été causé, il ne demandait aucune somme d'argent. 
Il a conclu : « Ce que nous voulons, c'est la sanction de la Cour 
du point de vue du droit .... )) 


Si cependant la Cour est compétente pour décider quelle sorte 
de satisfaction est due à l'Albanie aux termes de la seconde partie 
du compromis, il est difficile de concevoir pourquoi cette compétence 
lui ferait défaut pour décider du montant des réparations dues au 
Royaume-Uni aux termes de la première partie du même instnirnent. 
Les clauses qui figurent dans le compromis sont parallèles. On ne 
peut supposer que les Parties, tout en rédigeant ces clauses sous 
la même forme, aient entendu leur donner des significations oppo- 
sées - l'une devant conférer compétence à la Cour, l'autre devant 
lui refuser cette compétence. 


Comme il est dit plus haut, le Conseil de Sécurité, par sa Résolu- 
tion du g avril 1947, entendait indubitablement que le différend 
tout entier fût tranché par la Cour. Si cependant la Cour se bornait 
à dire que réparation est due, sans en fixer le montant, le différend 
ne serait pas finalement tranché par la Cour. Une partie importante 
de ce différend demeurerait sans règlement. Les deux Parties ayant 
déclaré à plusieurs reprises qu'elles acceptent la Résolution du 
Conseil de Sécurité, un tel résultat ne serait pas conforme à leurs 
déclarations. Il ne donnerait pas plein effet à la Résolution, mais 
laisserait subsister la possibilité d'un nouveau différend. 


La Cour est, en conséquence, arrivée à conclure qu'elle possède 
compétence pour fixer le montant des réparations. Ceci ne pourrait 
toutefois être fait dans le présent arrêt. Le Gouvernement albanais 
n'a pas encore indiqué quels sont, parmi les diverses sommes récla- 
mées, les articles qu'il conteste, et le Gouvernement du Royaume- 
Uni n'a pas présenté de preuve à'l'appui de ses demandes. 


La Cour estime donc qu'il y a lieu d'instituer à cet égard une 
procédure dont l'ordre et les délais sont fixés par ordonnance 
de ce jour. 


Aux termes de la seconde partie du compromis, la qüestion 
suivante est soumise à la Cour : 


« 2) Le Royaume-Uni a-t-il violé, selon le droit international, la 
souveraineté de la République populaire d'Albanie par les actions 
dz la marine de guerre britannique dans les eaux albanaises le 
22 octobre 1946 et les 12 et 13 novembre 1946, et Y a-t-il lieu a 
donner satisfaction ? )) 


La Cour examinera d'abord le point de savoir si une atteinte 
a été portée à la souveraineté de l'Albanie, du fait des actions de la 
marine britannique dans les eaux albanaises, le 22 octobre 1946. 
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Counsel for Albania discussed the question whethes ê pecuniary 
satisfaction \vas due. As no damage was caused, he did not claim 
an57 s u n ~  of money. He concluded [t~atzslntion] : "What we desire 
is the declaration of the Court from a legal point of view ...." 


If, hon-ever, the Court is competent t o  decide what kind of 
satisfaction is due to  Albania under the second part of the Speêia! 
Agreement, i t  is difficult to see why i t  should lack competence to 
decide the amount of compensation which is due to  the United 
Kingdom under the first part. The clauses used in the Special 
Agreement are parallel. It cannot be supposed that  the Parties, 
while drafting these clauses in the same form, intended to  give 
them opposite meanings-the one as giving the Court jurisdiction, 
the other as denying such jurisdiction. 


As has been said above, the Security Cmncil, in its Resolution 
of April gth, 1947, undoubtedly intended that the whole dispute 
should be decided by the Court. If, however, the Court should 
limit itself to saying that there is a duty to pay compensation 
without deciding what amount of compensation is due, the dispute 
would not be finally decided. An important part of it would 
remain unsettled. As both Parties have repeatedly declared that 
they accept the Resolution of the Security Council, such a result 
mould not conform with their declarations. I t  would not give full 
effect to the Resolution, but would leave open the possibility of a 
further dispute. 


For the foregoing reasons, the Court has arrived a t  the conclusion 
that it has jurisdiction to assess the amount of the compensation. 
This cannot, however, be done in the present Judgment. The 
Albanian Government has not yet stated which items, if any, of 
the various sums claimed it contests, and the United Kingdom 
Government has not submitted its evidence with regard to them. 


The Court therefore considers that further proceedings on this 
subject are necessary ; the order and time-limits of these proceed- 
ings will be fixed by the Order of this date. 


' 


In  the second part of the Special Agreement, the following 
question is submitted to the Court : 


"(2) Has the United Kingdom under international law violated 
the sovereignty of the Albanian People's Republic by reason of the 
acts of the Royal Navy in Albanian waters on the 22nd October 
and on the 12th and 13th November 1946 and is there any duty 
to give satisfaction ?" 


The Court will first consider whether the sovereignty of Albania 
was violated by reason of the acts of the British Navy in Albanian 
waters on October zznd, 1946. 
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A la date du 15 mai 1946, les croiseurs britanniques Orion et 
Superb, alors qu'ils passaient par le Détroit Nord de Corfou, se 
dirigeant vers le Sud, subirent le feu d'une batterie albanaise dans 
le voisinage de Saranda. Il ressort du rapport présenté par l'officier 
de marine qui exerçait le commandement - rapport daté du 
29 mai 1946 - que le feu fut ouvert dors que les navires avaient 
déjà dépassé la batterie et s'en éloignaient ; que douze à vingt 
coups furent tirés ; que le feu dura douze minutes et ne cessa que 
quand les navires se trouvèrent hors de portée ; mais que les navires 
ne furent pas atteints, bien qu'il y eût un certain nombre de coups 
courts et de coups longs. Il est dit, dans une note albanaise datée 
du 21 mai, que le commandant côtier a fait tirer quelques coups 
dans la direction des navires conformément à un ordre général 
basé sur le droit international D. 


Le Gouvemement du Royaume-Uni protesta immédiatement 
auprès du Gouvernement albanais ; il fit observer que le passage 
innocent des navires par les détroits est un droit reconnu par 
le droit international. Une correspondance diplomatique s'engagea, 
dans laquelle le Gouvernement albanais affirma que les navires 
de guerre et de commerce étrangers n'avaient pas le droit de 
pénétrer dans les eaux territoriales albanaises, sans avoir au 
préalable avisé de leur passage les autorités albanaises et sans 
avoir obtenu l'autorisation de celles-ci. Cette conception a reçu 
son application dans une communication émanant du chef d'état- 
major albanais et datée du 17 mai 1946, laquelle soumettait le 
passage des navires de guerre et de commerce étrangers, par 
les eaux territoriales albanaises, à une notification préalablement 
adressée au Gouvernement albanais et à l'autorisation de celui-ci. 
La correspondance diplomatique se poursuivit ; elle atteignit son 
point culminant dans une note du Gouvernement du Royaume- 
Uni, en date du 2 août 1946, dans laquelle ce Gouvemement 
maintenait sa manière de voir, relativement au droit de passage 
innocent par les détroits qui constituent, pour le trafic maritime 
international, des routes mettant en communication deux parties 
de haute mer. La ilote se terminait par un avertissement: si, 
à l'avenir, les batteries côtières albanaises ouvraient le feii sur 
un navire de guerre britannique passant par le Détroit de Corfou, 
le navire riposterait. 


Le contenu de cette note fut, le I ~ F  août, communiqué par 
l'Amirauté britannique ail commandant en chef en Méditerranée, 
et instruction fut donnée à celui-ci de ne pas utiliser le Détroit 
jusqu'à ce que la note eût été remise au Gouvernement albanais. 
A la date du IO août, le commandant en chef reçut dc l'Amirauté 
le télégramme suivant [fradztcfio~t 1 : « Les Albanais ont nuintenant 
reçu la note. Le Détroit Nord de Corfou peut désormais être 
utilisé par les navires de votre flotte, mais seulement lorsque ce 
sera essentiel, et les canons devront demeurer pointés dans l'axe 
du navire. Si les batteries côtières ouvrent le feu sur les navires 
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On May rgth, 1946, the British cruisers Oviolt and Szrpevb, 
while passing southward through the North Corfu Channel, were 
fired a t  by an Albanian battery in the vicinity of Saranda. I t  
appears from the report of the commanding naval officer dated 
May zgth, 1946, that the firing started when the ships had already 
passed the battery and were m o ~ i n g  away from it  ; that from 12 to 
20 rounds were fired ; that the finng lasted 1 2  minutes and ceased 
only when the ships were out of range ; but that the ships were not 
hit although there were a number of "shorts" and of "overs". 
An Albanian note of May zrst states that the Coastal Commander 
ordered a few shots to be fired in the direction of the ships "in 
accordance with a General Order founded on international law". 


The United Kingdom Government a t  once protested to  the 
Albanian Government, stating that innocent passage through 
straits is a right recognized by international law. There ensued 
a diplomatic correspondence in which the Albanian Government 
asserted that foreign warships and merchant vessels had no right 
to pass through Albanian territorial waters without pnor noti- 
fication to, and the permission of, the Albanian authorities. This 
view was put into effect by a communication of the Albanian 
Chief of Staff, dated Jlay 17th, 1946, which purported to subject 
the passage of foreign warships and merchant vessels in -4lbanian 
territorial. waters to previous notification to and authorization by the 
Albanian Government. The diplomatic correspondence continued, 
and culminated in a United Kingdom note of August znd, 1946, 
in which the United Kingdom Government maintained its view 
with regard to the right of innocent passage through straits forming 
routes for international maritime traffic between two parts of the 
high seas. The note ended with the warning that if Albanian 
coastal batteries in the future opened fire on any British warship 
passing through the Corfu Channel, the fire would be returned. 


The contents of this note were, on August ~ s t ,  communicated 
by the British Admiralty to the Commander-in-Chief, Medi- 
terranean, with the instruction that he should refrain from using the 
Channel until the note had been presented to the Albanian Govern- 
ment. On Aiigust ~ o t h ,  he received from the Admiralty the 
following telegram : "The Albanians have now received the note. 
North Corfu Strait may now be used by ships of your fleet, but 
only when essential and with armament in fore and aft position. 
Jf coastal guns fire a t  ships passing through the Strait, ships 
should fire back." On September zrst, the following telegram 







passant par le Détroit, ces navires devront riposter. » A la date 
du 21 septembre, l'Amirauté adressa au commandant en chef 
le télégramme suivant [ fvaduct io~l]  : « L'établissement de relations 
diplomatiques avec l'Albanie est de nouveau examiné par le 
Gouvernement de Sa Majesté, qui désire savoir si le Gouver- 
nement albanais a appris à se conduire. Veuillez faire connaître 
si des navires placés sous votre commandement sont passés par 
le Détroit Nord de Corfou depuis le mois d'août et, dans le cas 
contraire, si votre intention est qu'ils passent d'ici peu par ce 
Détroit 1) Le commandant en chef répondit le jour suivant que 
ses navires n'avaient pas encore utilisé le Détroit mais que son 
intention était d'y envoyer le ilfaztritizis et le LennrZPr, ainsi que 
deux contre-torpilleurs, quand ils quitteraient Corfou, le 22 octobre. 


C'est dans ces circonstances que ces deux croiseurs, accompagnés 
des contre-torpilleurs Snumarez et Volage, furent à ladite date 
envoyés dans le Détroit Nord de Corfou. 


La Cour examinera d'abord la thèse albanaise, selon laquelle le 
Gouvernement du Royaume-Uni aurait porté atteinte à la souve- 
raineté albanaise ea faisant passer les nzvires de guerre par ce 
Détroit, sans avoir obtenu l'autorisation préalable du Gouvernement 
albanais. 


De l'avis de la Cour, il est généralement admis et conforme à la 
coutume internationale que les États, en temps de paix, possèdent 
le droit de faire passer leurs navires de guerre par des détroits qui 
servent, aux fins de la navigation internationale, à mettre en 
communication deux parties de haute mer, sans obtenir au préala- 
ble l'autorisation de 1'É tat riverain, pourvu que le passage soit 
innocent. A moins qu'une convention internationale n'en dispose 
autrement, un Etat- riverain ne possède pas le droit d'interdire un 
tel passage par les détroits en temps de paix. 


Le Gouvernement albanais ne conteste pas que le Détroit Nord 
de Corfou soit un detroit au sens géographique ; ce qu'il conteste, 
c'est que ce Détroit appartienne à la catégorie des voies maritimes 
internationales à l'égard desquelles il existe un droit de passage, 
parce que ce Détroit ne présente qu'une importance secondaire, 
qu'il ne constitue même pas une route que l'on doive nécessairement 
emprunter, entre deux parties de haute mer, et parce qu'il ne sert 
presque exclusivement qu'au trafic local en provenance et à destina- 
tion des ports de Corfou et de Saranda. 


On peut se demander si le critérium décisif est à rechercher dans 
le volume du trafic qui passe par le Détroit ou dans l'importance 
plus ou moins grande de celui-ci pour la navigation internationale. 
Le critère décisif paraituplutôt devoir être tiré de la situation géogra- 
phique du Détroit, en tant que ce dernier met en communication 
deux parties de haute mer, ainsi que du fait que le Détroit est 
utilisé aux fins de la navigation internationale. On ne saurait non 
plus tenir pour décisive la considération selon laquelle ce Détroit 
n'est pas une route à emprunter nécessairement entre deux parties 
de haute  me^, maisçeulement un itinéraire facultatif pour la naviga- 
tion entre la mer Egée et l'Adriatique. Le Détroit Nord de Corfou 







was sent by the Admiralty to the Commander-in-Chief, hiediter- 
ranean : "Establishment of diplomatic relations wvith Albania is 
again under consideration by His Riajesty's Government who wish 
to know whether the Albanian Government have learnt to behave 
themselves. Information is requested whether any ships under 
your command have passed through the North Corfu Strait since 
August and, if not, whether you intend them to do so shortly." 
The Commander-in-Chief answered the next day that his ships 
had not done so yet, but that it ww7as his intention that Jfazlritius 
and Lennder and twvo destroyers should do so when they departed 
from Corfu on October zznd. 


I t  wvas in such circumstances that these two cruisers together 
with the destroyers Saz~inarez and T701age were sent through the 
North Corfu Strait on that date. 


The Court will now consider the Albanian contention that the 
United Kingdom Government violated Albanian sovereignty by 
sending the warships through this Strait without the previous 
authorization of the Albanian Government. 


It is, in the opinion of the Court, generally recognized and in 
accordance with international custom that States in time of peace 
have a right to  send their warships through straits used for inter- 
national navigation be'nveen two parts of the high seas without the 
previous authorization of a co'astal State, provided that the passage 
is innocent. Unless othenvise prescribed in an international 
convention, there is no right for a coastal State to prohibit such 
passage through straits in time of peace. 


The Albanian Government does not dispute that the liorth 
Corfu Channel is a strait in the geographical sense ; but it denies 
that this Channel belongs to the class of international highn-ays 
through wvhich a right of passage exists, on the grounds that it is 
only of secondas. importance and not el-en a neceçsary route 
between twvo parts of the high seas, and that i t  is used almost 
exclusively for local traffic to and from the ports of Corfu and 
Saranda. 


I t  may be asked whether the test is to be found in the \lolume of 
traffic passing through the Strait or in its greater or lesser importance 
for international navigation. But in the opiiiion of the Court the 
decisive criterion is rather its geographical situation as connecting 
two parts of the high seas and the fact of its being used for inter- 
national navigation. Sor  can it be decisire that this Strait is not 
a necessary route bettveen tn-O parts of the high aeas, but only 
an alternative passage betwveen the Egean and the Adriatic Seas. 
I t  has nevertheless been a useful route for international maritime 
traffic. In  this respect, the -\gent of the Vnited Kingdom Govern- 
ment gave the Court tlie foilowing information relating to the 
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n'en a pas moins été une route utile au trafic international. A cet 
égard, l'agent du Gouvernement du Royaume-Uni a communiqué 
à la Cour les renseignements suivants, concernant la période du 
I~~ avril 1936 au 31 décembre 1937 : (( Le chiffre ci-après indique 
le nombre total des navires faisant escale dans le port de Corfou 
après avoir passé par le Détroit, ou juste avant d'y passer. Pendant 
la période d'un an et neuf mois, le nombre total des navires fut de 
2.884. Ces navires battaient pavillon grec, italien, roumain, yougo- 
slave, français, albanais et britannique. Il est clair que de très 
petits bâtiments sont inclus, car il y a beaucoup d'inscriptions pour 
des bâtiments albanais, et, bien entendu, un navire peut faire 
plusieurs voyages ; cependant, 2.884 navires pour une période d'un 
an et neuf mois, c'est un chiffre important. Ce chiffre se rapporte 
aux navires inspectés par la douane à Corfou et, par suite, ne com- 
prend pas les nombreux navires qui ont traversé le Détroit sans 
aucune escale à Corfou. 1) En outre, il y a eu des traversées régu- 
lières du Détroit trois fois par semaine par des bâtiments grecs, 
une fois par quinzaine par un navire britannique, une fois par 
semaine par deux bâtiments yougoslaves et une fois par quinzaine 
par deux autres. La Cour est, d'autre part, informée que la marine 
de guerre britannique a utilisé régulièrement ce Détroit depuis 
80 ans et plus et que les marines de guerre d'autres Etats en ont 
également fait usage. 


Un fait particulièrement important est que le Détroit Nord de 
Corfou constitue une frontière entre l'Albanie et la Grèce, qu'une 
partie de ce Détroit est entièrement comprise dans les eaux terri- 
toriales de ces Etats et que le Détroit présente pour la Grèce 
une importance particulière, à raison du trafic maritime en prove- 
nance et à destination du port de Corfou. 


Eu égard à ces diverses considérations, la Cour est arrivée à la 
conclusion que le Détroit Nord de Corfou doit être considéré 
comme entrant dans la catégorie des voies maritimes internatio- 
nales, où le passage ne saurait être interdit en temps de paix par 
un Etat côtier. 


D'autre part, c'est un fait que les deux États côtiers n'entrete- 
naient pas des relations normales, que la Grèce avait présenté des 
revendications territoriales précisément sur une partie du territoire 
albanais riveraine du Détroit et au'elle avait fait connaître au'elle 
se considérait comme techniquemint en état de guerre avec 1'~lba- 
nie, laquelle avait estimé nécessaire de prendre certaines mesures 
de vigilance dans cette région en invoquant le danger d'incursions 
grecques. La Cour estime que l'Albanie, eu égard à ces circonstances 
exceptionnelles, aurait été fondée à réglementer le passage des 
navires de guerre par le Détroit, sans toutefois l'interdire, ni 
l'assujettir à une autorisation spéciale. 


Pour ces motifs, la Cour ne peut accepter la thèse selon laquelle 
le Gouvernement du Royaume-Uni aurait porté atteinte à la 
souveraineté albanaise, en faisant passer par le Détroit les navires 







period from April ~ s t ,  1936, to December 31st, 1937 : "The follow- 
ing is the total number of ships putting in at the Port of Corfu 
after passing through or just before passing through the Channel. 
During the period of one year nine months, the total number of 
ships was 2,884. The flags of the ships are Greek, Italian, Rou- 
manian, Yugoslav, French, Albanian and British. Clearly, very 
small vessels are included, as the entries for Albanian vessels are 
high, and of course one vesse1 may make several journeys, but 
2,884 ships for a period of one year nine months is quite a large 
figure. These figures relate to vessels visited by the Customs at 
Corfu and so do not include the large number. of vessels which went 
through the Strait without calling at  Corfu at  all." There were 
also regular sailings through the Strait by Greek vessels three times 
weekly, by a British ship fortnightly, and by two Yugoslav vessels 
weekly and by two others fortnightly. The Court is further 
informed that the British Navy has regularly used this Channel 
for eighty years or more, and that it has also been used by the 
navies of other States. 


One fact of particular importance is that the North Corfu 
Channel constitutes a frontier between Albania and Greece, that 
a part of it is wholly within the territorial waters of these States, 
and that the Strait is of special importance to Greece by reason of 
the traffic to and from the port of Corfu. 


Having regard to these various considerations, the Court has 
arrived at  the conclusion that the North Corfu Channel should 
be considered as belonging to the class of international highways 
through which passage cannot be prohibited by a coastal State 
in time of peace. 


On the other hand, i t  is a fact that the two coastal States did 
not maintain normal relations, that Greece had made territorial 
claims precisely with regard to a part of Albanian territory bor- 
dering on the Channel, that Greece had declared that she considered 
herself technically in a state of war with Albania, and that Albania, 
invoking the danger of Greek incursions, had considered it neces- 
sary to take certain measures of vigilance in this region. The 
Court is of opinion that Albania, in view of tliese exceptional 
circumstdnces, would have been justified in issuing regulations 
in respect of the passage of warships through the Strait, but not 
in prohibiting such passage or in subjecting it to the requirement 
of special authorization. 


For these reasons the Court is unable to accept the Albanian 
contention that the Government of the United Kingdom has 
violated Albanian sovereignty by sënding the warships through 







de guerre, sans avoir obtenu au préalable l'autorisation du Gouver- 
nement albanais. 


Dans ces conditions, il est superflu d'examiner la question plus 
générak, longuement débattue par les Parties, et qui consiste à 
savoir si les Etats ont, en droit international, un droit de faire 
passer en temps de paix des navires de guerre par les eaux territo- 
riales non comprises dans un détroit. 


Le Gouvernement albanais a prétendu en outre que le passage 
des navires de guerre britanniques le 22 octobre 1946 constituait 
une violation de la souveraineté de l'Albanie parce que ce passage 
n'était pas un passage i n n o c e n t .  Les raisons données peuvent être 
résumées de la façon suivante : Le passage n'était pas un passage 
ordinaire mais une mission politique ; les navires manœuvraient 
et naviguaient en formation de combat en losange, avec des soldats 
à bord ; la position des canons n'était pas compatible avec le 
passage innocent ; les navires passaient avec les équipages aux 
postes de combat ; le nombre des navires, ainsi que leur armement, 
était plus important que ne le comportait l'objet de leur mission 
et montrait qu'il y avait intention, non seulement de passer, mais 
d'intimider ; enfin, les navires avaient reçu l'ordre d'observer les 
défenses côtières et d'en rendre compte, ordre qui fut exécuté. 


Il est démontré par le télégramme de l'Amirauté en date du 
21 septembre, cité plus haut, et reconnu par l'sent britannique, 
que les navires de guerre ont été envoyés dans le Détroit non seu- 
lement pour effectuer un passage à des fins de navigation, mais 
également pour éprouver l'attitude de l'Albanie. Le 15 mai 1946, 
ainsi qu'il a étC dit plus haut, le Gouvernement albanais tenta 
d'imposer ses vues relativement au passage en ayant recours à 
l'artillerie. L'échange de notes diplomatiques n'ayant pas éclairci 
la situation, le Gouvernement du Royaume-Uni voulut user 
d'autres moyens pour savoir si le Gouvernement albanais main- 
tiendrait son attitude illégale et si, pour l'imposer, il recourrait 
encore à l'artillerie contre les navires en passage. La légitimité 
de cette mesure pr;se par le Gouvernement du Royaume-Uni ne 
saurait être contestée, à condition qu'elle fût exécutée d'une façon 
compatible avec les prescriptions du droit international. La (( mis- 
sion )) était destinée à affirmer un droit qui avait été injustement 
refusé. Le Gouvernement du Royaume-Uni n'était pas tenu de 
s'abstenir d'exercer son droit de passage, refusé à tort par le 
Gouvernement albanais. 


I l  reste par conséquent à savoir si les modalités d ' e x é c u t i o n  du 
passage étaient compatibles avec le principe du passage innocent 
e t  à examiner les diverses prétentions du Gouvernement albanais 
dans la mesure où elles semblent pertinentes. 


Quand les gardes-côtes albanais du monastère Saint-Georges 
rendirent compte que les navires de guerre britanniques naviguaient 
en formation de combat et étaient en train de manœuvrer, ils durent 
être victime d'une méprise. Il résulte des dépositions que les navires 







the Strait without having obtained the previous authorization of 
the Albanian Government. 


In  these circumstances, i t  is unnecessary to consider the more 
general question, much debated by the Parties, n-hether States 
under international law have a right to send warships in time of 
peace through territorial waters not included in a strait. 


The Albanian Government has further contended that the 
sovereignty of Albania was violated because the passage of the 
British warships on October zznd, 1946, was not an i?z.izocejzt 
passage. The reasons advanced in support of this contention 
may be summed up as foilows : The passage was not an ordinary 
passage, but a political mission ; the ships were manoeuvring 
and sailing in diamond combat formation with soldiers on board ; 
the position of the guns was not consistent with innocent passage ; 
the vessels passed with crews a t  action stations ; the number of 
the ships and their armament surpassed what \vas necessa- in order 
to  attain their object and showed an intention to  intimidate and 
not merely to pass ; the ships had received orders to obsen-e and 
report upon the coastal defences and this order was carried out. 


It is shown by the Adniiralty telegram of September z ~ s t ,  cited 
above, and admitted by the United Kingdom Agent, that  the 
object of sending the warships through the Strait \vas not only 
to  cany  out a passage for purposes of navigation, but also to 
test Albania's attitude. As mentioned above, the Albanian 
Government, on May 15th, 1946, tried to impose by means of 
gunfire its view with regard to  the passage. As the exchange 
of dipIomatic notes did not lead to  any clarification, the Govern- 
ment of the United Kingdom wanted to ascertain by other ineans 
whether the Albanian Govemment would maintain its illegal 
attitude and again impose its view by firing a t  passing ships. 
The legality of this measure taken-by the Goveniment of the 
United Kingdom cannot be disputed, provided that i t  \vas carried 
out in a manner consistent with the requirements of international 
law. The "mission" was designed to affirm a right which had 
been unjustly denied. The Government of the United Kingdom 
was not bound to abstain from exercising its right of passage, 
which the Albanian Government had illegally denied. 


I t  remains, therefore, to consider whether the m n n n e r  in which 
the passage was carried out was consistent with the principle of 
innocent passage and to examine the various contentions of the 
Albanian Government in so far as they appear to be relevant. 


When the Albanian coastguards a t  St. George's Monastery 
reported that the British warships were sailing in combat forma- 
tion and were manoeuvring, they must have been under a misap- 
prehension. i t  is shown by the evidence that the ships were not 
proceeding in combat forrnatior,, but in line, one after the other, 
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n'avançaient pas en formation de combat, mais en ligne de Me, 
l'un demère l'autre, et qu'ils n'avaient pas manœuvré avant la 
première explosion. Par la suite, leurs mouvements furent déter- 
minés par les explosions et rendus nécessaires afin de sauver les 
vies humaines et les navires atteints par des mines. I l  résulte des 
dépositions des témoins que l'affirmation selon laquelle il y avait 
à bord des soldats doit être due à un malentendu provenant proba- 
blement du fait que les deux croiseurs avaient à bord leur contingent 
normal d'infanterie de marine (marines). 


On sait, par un ordre de l'Amirauté britannique en date du 
IO août 1946, cité plus haut, que les navires, quand ils utilisaient le 
Détroit de Corfou, devaient passer avec leur armement en position 
axiale. Le commandant en chef en Méditerranée a affirmé dans un 
télégramme du 26 octobre à l'Amirauté que cet ordre fut observé 
a u  cours du passage du 22 octobre. Les canons, dit-il dans son rap- 
port, « étaient pointés dans l'axe des navires, ce qui est leur position 
normale en mer, en temps de paix, et ils n'étaient pas chargés )). Les 
commandants du Saumarez et du Volage confirment que les canons 
étaient dans cette position avant les explosions. L'officier de naviga- 
tion du i\lauritius a expliqué que tous les canons de ce croiseur 
étaient dans leur position normale d'arrimage. L'artillerie principale 
était dans l'axe du navire, les canons anti-aériens pointés vers 
l'extérieur et vers le ciel, ce qui est la position normale de ces canons 
sur un croiseur, tant au port qu'à la mer. E u  égard à ces témoignages, 
la Cour ne saurait admettre l'affirmation albanaise selon laquelle 
la position des canons était incompatible avec les règles du passage 
innocent. 


Dans un télégramme en date du 26 octobre, déjà mentionné, 
le commandant en chef rapportait que le passage du 22 octobre 
(( fut effectué par les navires avec les hommes aux postes de 
combat, afin qu'ils puissent riposter rapidement si on leur tirait 
dessus à nouveau N. Étant donné les coups de canon tirés par 
la batterie albanaise le 15 mai, cette mesure de précaution ne 
saurait en soi être considérée comme déraisonnable. Mais quatre 
navires de guerre - deux croiseurs et deux contre-torpilleurs - 
passèrent de cette façon, avec les hommes aux postes de combat, 
prêts à riposter rapidement si l'on ouvrait le feu sur eux. Ils 
passèrent l'un après l'autre par ce chenal étroit, tout près de 
la côte albanaise, à un moment de tension politique dans cette 
région. L'intention devait être non seulement d'éprouver l'attitude 
albanaise mais en même temps de faire montre d'une force telle 
que l'Albanie s'abstiendrait de tirer à nouveau sur les navires 
en passage. Considérant cependant toutes les circonstances de 
l'affaire décrites plus haut, la Cour ne saurait qualifier de violation 
de la souveraineté albanaise ces mesures prises par les autorités 
britanniques. 


La carte de l'Amirauté (annexe 21 du Mémoire) montre que 
les défenses côtières de la région de Saranda avaient été observées 
et notées. Il est dit dans un rapport du commandant du Volage, 
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and that they were not manoeuvnng until after the first explosion. 
Their movements thereafter were due to the explosions and were 
made necessary in order to Save human life and the mined ships. It 
is showvn by the evidence of wvitnesses that the contention that 
soldiers were on board must be due to a misunderstanding probably 
ansing from the fact that the two cruisers carried their usual detach- 
ment of marines. 


I t  is knowvn from the above-mentioned order issued by the British 
-1dmiralty on -4ugust ~ o t h ,  1946, that ships, when using the North 
Corfu Strait, must pass with armament in fore and aft position. 
That this order was carried out during the passage on October ~ 2 n d  
is stated by the Commander-in-Chief, Mediterranean, in a telegram 
of October 26th to the Admiralty. The guns were, he reported, 
"trained fore and aft, which is their normal position a t  sea in p e a e  
time, and n-ere not loaded". I t  is confirmed by the commanders 
of Sazinzarez and Volage that the guns were-in this position before 
the explosions. The navigating officer on board Jfauritius 
explained that al1 guns on that cruiser were in their normal stowage 
position. The main guns u-ere in the line of the ship, and the anti- 
aircraft guns were pointing outwards and up into the air, which 
is the normal position of these guns on a cruiser both in harbour 
and a t  sea. In the light of this evidence, the Court cannot accept 
the Albanian contention that the position of the guns was incon- 
sistent with the rules of innocent passage. 


In the above-mentioned teleg~am of October 26th, the Com- 
mander-in-Chief reported that the passage "was made with ships a t  
action stations in order that they might be able to  retaliate quickly 
if fired upon again". In view of the firing from the Albanian 
battery on May I j th,  this measure of precaution cannot, in itself, 
he regarded as unreasonable. But four warships-t~vo cruisers 
and t~vo  destroyers-passed in this manner, with crews a t  action 
stations, ready to retaliate quickly if fired upon. They passed 
one after another through this narrow channel, close to the Albanian 
Coast, a t  a time of political tension in this region. The intention 
must have been, not only to test Albania's attitude, but a t  the same 
time to demonstrate such force that she wvould abstain from firing 
again on passing ships. Having regard, however, to al1 the circum- 
stances of the case, as described above, the Court is unable to 
characterize these measures taken by the United Kingdom author- 
ities as a violation of Albania's sovereignty. 


The Admiralty Chart, Annex 21 to the Memorial, shows that 
coastal defences in the Saranda region had been observed and 
reported. In a report of the commander of Volage, dated Octo- 







en date du 23 octobre 1946, rapport concernant le passage du 22 : 
(( On utilisa au maximum l'occasion d'étudier les défenses alba- 
naises à courte distance. Ces dernières comprenaient, me référant 
à XCU ....", et  il donne ensuite une description de quelques 
défenses côtières. 


Conformément à l'article 49 du Statut de la Cour et à l'article 54 
de son Règlement, la Cour a demandé à l'agent du Royaume-Uni 
de produire les documents intitulés XCU pour l'usage de la Cour. 
Ces documents ne furent pas produits, l'agent arguant du secret 
naval, et  les témoins s'abstinrent de répondre aux questions relatives 
à ces documents. I l  n'est par conséquent pas possible de connaître 
la portée réelle de ces ordres militaires. La Cour ne peut toutefois 
tirer du refus de communication de l'ordre en question des conclu- 
sions différentes de celles que l'on peut tirer des faits tels qu'ils se 
sont effectil-ement déroulés. L'agent du Gom-ernement du Royaume- 
Uni a déclaré que les instructions contenues dans cet ordre concer- 
naient exclusix-ement l'éventualité d'un tir de la côte, éventualité 
qui ne s'est pas produite. S'il est vrai, ainsi qu'il résulte du témoignage 
du commandant du Volage, que l'ordre contenait des indications 
concernant certaines positions d'où le tir aurait pu être dirigé sur 
les navires de guerre britanniques, on ne peut déduire de ce fait 
que ces navires avaient reçu la mission de reconnaître les défenses 
côtières albanaises. Enfin, la Cour, ayant à apprécier le caractère 
innocent du passage, ne peut rester indifférente au fait que deux 
bâtiments de guerre ayant lieurté des mines, il n'y eut aucune 
réaction de leur part et de la part des croiseurs qui les accompa- 
gnaient. 


En ce qui concenie les observations des défenses côtières effectuées 
après les explosions, elles se trouvaient justifiées du fait que deux 
navires venaient de faire esplosion et que dans cette situation 
critique leurs commandants pouvaient redouter d'être l'objet d'un 
tir de la côte, comnle le 15 mai. 


Ayant ainsi examiné les différentes prétentions du Gouvernement 
albanais, dans la mesure où elles semblent être pertinentes, la Cour 
arrive à la conclusion que le Royaume-Uni n'a pas violé la 
souveraineté de l'Albanie par les actions de la inarine de guerre 
britannique dans les eaux albanaises le 22 octobre 1946. 


Outre le passage des navires de guerre britanniques, le 22 octo- 
bre 1946. la deuxième question du compron~is met en cause 
les actions de la marine de guerre britannique dans les eaus alba- 
naises les 12 et 13 novembre 1946. II s'agit ici de l'opération de 
deminage qui, dans la procédure, a été d6signée par les Parties 
sous la dénomination « Opération Retail s, dcnomination qui lui 
sera conservée dans le présent arrêt. 







ber z3rd, 1~46-a report relating to the passage on the zznd-it 
is stated : "The most was made of the opportunities to study 
Albanian defences a t  close range. These included, with reference 
to XCU ...."- and he then gives a description of some coastal 
defences. 


In accordance with Article 49 of the Statute of the Court and 
Article 54 of its Rules, the Court requested the United Kingdom 
Agent to produce the documents referred to as XCU for the use 
of the Court. Those documents were not produced, the Agent 
pleading naval secrecy ; and the United Kingdom witnesses declined 
to answer questions relating to them. It is not the~efore possible 
to know the real content of these naval orders. The Court cannot, 
however, draw from this refusa1 to prodaice the orders any con- 
clusions differing from those to which the actual events gave rise. 
The United Kingdom Agent stated that the instructions in these 
orders related solely to the contingency of shots being fired from 
the coast-which did not happen. . If it is tme, as iAe commander 
of Volage said in evidence, that the orders contained information 
concerning certain positions from which the British warships might 
have been fired at, it cannot be deduced therefrom that the vessels 
had received orders io reconnoitre Albanian coastal defences. 
Lastly, as the Court has to judge of the innocent nature of the 
passage, it cannot remain indifferent to the fact that, though two 
warships struck mines, there was no reaction, either on their 
part or on that of the cruisers that accompanied them. 


With regard to the observations of coastal defences made after 
the explosions, these were justified by the fact that two ships had 
just been blown up and that, in this critical situation, their com- 
mander~ might fear that they would be fired on from the coast, as 
on May 15th. 


Having thus examined the various contentions of the Albanian 
Govemment in so far as they appear to be relevant, the Court has 
arrived at the conclusion that the United Kingdom did not violate 
the sovereignty of Albania by reason of the acts of the British Navy 
in Albanian waters on October zznd, 1946. 


In addition to the passage of the United Kingdom warships on 
October zznd, 1946, the second question in the Çpecial Agreement 
relates to the acts of the Royal Navy in Albanian waters on 
November 12th and q t h ,  1946. This is the minesweeping oper- 
ation called "Operation Retail" by the Parties during the pro- 
ceedings. This name will be used in the present Judgment. 







A la suite des explosions du 22 octobre, le Gouvernement du 
Royaume-Uni adressa au Gouvernement albanais une note où il 
lui faisait part de son intention de procéder à bref délai au déminage 
du Détroit de Corfou. La réponse albanaise, reçue à Londres le 
31 octobre, déclarait que le Gouvernement albanais ne donnait 
son consentement à cette entreprise qu'à condition que l'opération 
envisagée se déroulerait en dehors des eaux temtoriales de 1'Alba- 
nie. Dans l'intervalle et à la requête du Gouvernement du Royaume- 
Uni, le Comité international central de déminage, par une résolution 
du l e r  novembre 1946, avait décidé qu'il y avait lieu de procéder 
à un nouveau dragage du Détroit sous la réserve du consentement 
de l'Albanie. Le Gouvernement du Royaume-Uni ayant annoncé, 
par une communication du IO novembre, au Gouvernement alba- 
nais, que le dragage envisagé aurait lieu le 12 novembre, le Gouver- 
nement albanais répondit, en date du II, en protestant contre 
cette (( décision unilatérale du Gouvernement du Royaume--Uni 1). 


II déclarait n'avoir pas d'objection à ce que la marine britannique 
entreprit le dragage du chenal na\iigable mais en ajoutant que, 
préalablement à cette opération, il estimait indispensable de décider 
quelle étendue de mer serait à considérer comme constituant 
ce chenal et en proposant de désigner à cet effet une Commission 
miste. Il concluait en disant que tout déminage entrepris sans 
son consentement par le Gouvernement du Royaume-Uni en 
dehors dudit chenal, c'est-à-dire dans les eaux temtoriales alba- 
naises que les navires de guerre étrangers n'avaient aucune 
raison de traverser, serait tenu pour une violation délibérée du 
temtoire et de la souveraineté de 1'-Ubanie. 


C'est à la suite de cet échange de notes que fut exécutée, les 
I r  et 13 novembre, 1'(( Opération Retail 1). Le capitaine de frégate 
Nestre de la manne francaise, invité comme observateur, assista 
aus opérations de déminage du 13 novembre. Ces opérations s'effec- 
tuèrent sous la protection d une importante force de couverture 
composée d'un porte-al-ions, de croiseurs et d'autres navires de 
guerre. Cette force de couverture fut maintenue pendant la durée 
des opérations à une certaine distance à l'ouest du chenal, à l'excep- 
tion de la frégate Sf. Bride's Bay, qui stationna dans le chenal au 
sud-est du cap Kiephali. Les opérations, commencées le matin 
du 13 novembre vers g heures, se terminèrent dans l'après-midi à 
la tombée du jour. Les surfaces déminées appartenaient aux eaux 
territoriales albanaises et étaient comprises dans les limites du 
chenal antérieurement déminé. 


Le Gouvernement du Royaume-Uni ne conteste pas que l'«Opéra- 
tion Retaii )) fut exécutée contre la volonté clairement affirmée 
du Gouvernement albanais ; il reconnaît que cette opération ne 
pouvait s'autoriser de l'assentiment des organisations internatio- 
nales de déminage, qu'elle ne pouvait se justifier par l'exercice 
du droit de passage innocent et enfin que le droit international 
n'autorise pas, en principe, un État à rassembler dans les eaux 
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After the explosions of October zznd, the United Kingdom 
Govemment sent a note to the Albanian Government, in which 
it announced its intention to sweep the Corfu Channel shortly. 
The Albanian reply, which was received in London on October p s t ,  
stated that the Albanian Govemment would not give its consent 
to this unless the operation in question took place outside Albanian 
tem'torial waters. Meanwhile, at  the United Kingdom Govern- 
ment's request, the International Central Mine Clearance Board 
decided, in a resolution of November ~ s t ,  1946, that there should 
be a further sweep of the Channel, subject to Albania's consent. 
The United Kingdom Govemment having infonned the Albanian 
Government, in a communication of November ~ o t h ,  that the 
proposed sweep would take place on November ~ z t h ,  the Albanian 
Government replied 0x1 the n t h ,  protesting against this "unilateral 
decision of His Majesty's Government". I t  said it did not con- 
sider it inconvenient that the British fleet should undertake the 
sweeping of the channel of navigation, but added that, before 
sweeping was camed out, it considered it indispensable to decide 
what area of the sea should be deemed to constitute this channel, 
and proposed the establishment of a Mixed Commission for the 
purpose. I t  ended by saying that any sweeping undertaken 
without the consent of the Albanian Government outside the chan- 
ne1 thus constituted, i.e., inside Albanian temtorial waters where 
foreign warships have no reason to sail, could only be considered 
as a deliberate violation of Albanian territory and sovereignty. 


After this exchange of notes, "Oyeration Retail" took place 
on November 12th and 13th. Commander Mestre, of the French 
Navy, was asked to attend as observer, and was present at  the 
sweep on November 13th. The operation was camed out under 
the protection of an important covering force composed of an 
aircraft carrier, cruisers and other war vessels. This covering 
force remained throughout the operation a t  a certain distance 
to the west of the Channel, except for the frigate St. Bride's Bay, 
which was stationed in the Channel south-east of Cape Kiephali. 
The sweep began in the morning of November 13th, at  about 
g o'clock, and ended in the afternoon near nightfall. The area 
swept was in Albanian territorial waters, and within the limits 
of the channel previously swept. 


The United Kingdom Govemment does not dispute that "Oper- 
ation Retail" was carried out against the clearly expressed wish of 
the Albanian Govemment. It recognizes that the operation had not 
the consent of the international mine clearance organizations, that 
i t  could not be justifie& as the exercise of a right of innocent 
passage, and lastIy that, in principle, international law does not 
allow a State to assemble a large number of warships in the 







territoriales d'un autre État un grand nombre de navires de guerre 
et d'effectuer des déminages dans ces eaux. Il déclare que l'opéra- 
tion présentait la plus extrême urgence et qu'au surplus il s'estimait 
en droit d'y procéder sans le consentement de personne. 


Deus raisons ont été avancées par lui pour la justifier. 11 s'est 
prévalu d'abord de l'Accord du 22 novembre 1945, signé par les 
Gouvernements du Royaume-Uni, de la France, de l'Union sovié- 
tique et des Etats-Unis d'Amérique, accord qui autorisait 
les organismes régionaux de déminage, tel que le Jfediferrn)zzan 
Zotze Board, à répartir entre les Etats intéressés, aux fins de démi- 
nage, les secteurs compris dans leurs zones respectives. Se prévalant 
de la circonstance que le Détroit de Corfou appartenait au secteur 
attribué à la Grèce par le Al led i f e~ra~ lean  Zoîze Board dès le 5 novem- 
bre - date antérieure à la signature de l'accord précité -, le Gouver- 
nement du Royaume-Uni fait état d'une autorisation qui lui a 
été donnée par le Gouvernement hellénique pour déminer à noux7eau 
le chenal navigable. 


La Cour ne considère pas cet argument comme convaincant. 
Il y a lieu de noter que, de l'aveu du Gouvernement du Royaume- 


Uni, on n'envisageait plus, en -novembre 1945, la nécessité de 
déminer à nouveau le chenal, les dragages antérieurement effectués 
en 1944 et en 1915 étant considérés comme ayant réalisé une 
sécurité absolue. Il en résulte que l'attribution à la Grèce du secteur 
en question et, par voie de conséquence, l'autorisation du Gouver- 
nement hellénique dont il est faii état, n'avaient l'une et l'autre 
qu'un caractère purement nominal. Il y a également lieu de 
remarquer que l'Albanie n'a pas été consultée au sujet de l'attri- 
bution à la Grèce de ce secteur, en dépit du fait que le chenal 
passe par les eaux territoriales albanaises. 


En réalité, les explosions du 22 octobre 1946, dans un chenal 
déclaré sûr pour lanavigation et que le Gouvernement du Royaume- 
Uni, plus que tout autre, avait ses raisons de croire tel, posaient 
clairement un problème bien différent de celui d'un déminage 
courant à exécuter sous le régime des organisations de déminage. 
Ces explosions revêtaient un caractère suspect ; elles posaient un 
problème de responsabilités. 


Aussi bien, c'est sur ce terrain que le Gouvernement britannique 
il cherché principalement à établir son système de défense. Il  
fallait, selon lui, mettre la main, dans le plus bref délai possible, 
sur les covpora rielicti par crainte que ceux-ci fussent enlevés sans 
laisser de traces par les auteurs du n~ouillage ou par les autorités 
albanaises. Cette justification a revêtu dans l'argumentation du 
Gouvernement du Royaume-Uni deux formes distinctes. Elle a 
été présentée d'abord comme une application particulière et nou- 
velle de la théorie de l'inten-ention par laquelle l'État intervenant 
s'assurerait la possession de moyens de preuve dans le territoire 
d'un autre État pour les soumèttre à la justice internationale et  
faciliter ainsi sa tâche. 







territorial waters of another State and to carry out minesweeping 
in those waters. The United Kingdom Government states that 
the operation was one of extreme urgency, and that it considered 
itself entitled to carry it out without anybody's consent. 


The United Kingdom Government put forward two reasons 
in justification. First, the Agreement of November zznd, 1945, 
signed by the Govemments of the United Kingdom, France, 
the Soviet Union and the United States of America, authorizing 
regional mine clearance organizations, such as the Mediterranean 
Zone Board, to divide the sectors in their respective zones amongst 
the States concerned for siveeping. Relying on the circumstance 
that the Corfu Channel was in the sector allotted to Greece by 
the Mediterranean Zone Board on November 5th, i.e., before 
the signing of the above-mentioned Agreement, .the United 
Kingdom Government put forward a permission given by the 
Hellenic Govemment to resweep the navigable channel. 


The Court does not consider this argument convincing. 
I t  must be noted that, as the United Kingdom Govemment 


admits, the need for resweeping the Channel was not under 
consideration in November 1945 ; for previous sweeps in 1944 
and 1945 were considered as having effected complete safety. 
As a consequence, the allocation of the sector in question to  
Greece, and, therefore, the permission of the Hellenic Govemment 
which is relied on, were both of them merely nominal. I t  is 
also to be remarked that Albania was not consulted regarding 
the allocation to Greece of the sector in question, despite the 
fact that the Channel passed through Albanian territorial waters. 


But, in fact, the explosions of October 22nd, 1946, in a channel 
declared safe for navigation, and one which the United Kingdom 
Government, more than any other govemment, had reason to 
consider safe, raised quite a different problem from that of a routine 
sweep carried out under the orders of the mineclearance organiz- 
ations. These explosions were suspicious ; they raised a question 
of responsibility. 


Accordingly, this was the ground on which the United Kingdom 
Govemment chose to establish its main line of defence. According 
to that Government, the corpora delicti must be secured as quickly 
as possible, for fear they should be taken away, without leaving 
traces, by the authors of the minelaying or by the Albanian 
authorities. This justification took two distinct forms in the 
United Kingdom Government's arguments. I t  was presented 
first as a new and special application of the theory of intervention, 
by means of which the State intervening would secure possession 
of evidence in the territory of another State, in order to submit 
it to an international tribunal and thus facilitate its task. 







La Cour ne peut admettre un tel système de défense. Le prétendu 
droit d'intervention ne peut être envisagé par elle que comme la 
manifestation d'une politique de force, politique qui, dans le 
passé, a donné lieu aux abus les plus graves et qui ne saurait, 
quelles que soient les déficiences présentes de l'organisation inter- 
nationale, trouver aucune place dans le droit international. 
L'intervention est peut-être moins acceptable encore dans la 
forme particulièrc qu'elle présenterait ici, puisque, réservée par 
la nature des choses aux États les plus puissants, elle pourrait 
aisément conduire à fausser l'administration de la justice inter- 
nationale elle-même. 


En outre, l'agent du Gouvernement du Royaume-Uni, dans 
sa réplique orale, a rangé l'« Opération Retail » parmi les procédés 
d'auto-protection ou self-help. L a  Cour ne peut pas davantage 
accueillir cette défense. Entre Etats indépendants, le respect 
de la souveraineté territoriale est i'une des bases essentielles 
des rapports internationaux. La Cour reconnaît que la carence 
complète du Gouvemement albanais dans l'exercice de ses fonctions 
au lendemain des explosions, ainsi que le caractère dilatoire de 
ses notes diplomatiques constituent pour le Gouvernement du 
Royaume-Uni des circonstances atténuantes. Elle doit, néanmoins, 
pour assurer l'intégrité du droit international dont elle est l'organe, 
constater la violation par l'action de la marine de guerre britan- 
nique de la souveraineté de l'Albanie. 


Cette constatation correspond à la deniande faite au nom de 
l'Albanie par son conseil et constitue en elle-même une satisfaction 
appropriée. 


Les modalités d'exécution de 1'« Opération Retail » ont égale- 
ment été critiquées par le Gouvemement albanais, qui fait prin- 
cipalement grief au Royaume-Uni d'avoir fait usage à cette 
occasion d'un déploiement de forces exagéré, sans rapport avec 
les exigences de l'opération de déminage à effectuer. La Cour 
considère ces critiques comme non fondées. Elle ne voit pas dans 
l'action de la marine de guerre britannique une démonstration 
de force destinée à exercer une pression politique sur l'Albanie. 
On ne peut reprocher au commandement naval responsable 
d'avoir, tout en les maintenant à distance des côtes, employé 
des effectifs de couverture importants dans une région où, par 
deux fois en quelques mois, ses navires avaient été l'objet de 
graves attentats. 







The Court cannot accept such a line of defence. The Court 
can only regard the alleged right of intervention as the mani- 
festation of a policy of force, such .as has, in the past, given rise 
to most serious abuses and such as cannot, whatever be the 
present defects in international organization, find a place in 
international law. Intervention is perhaps still less admissible 
in the particular form i t  would take here ; for, from the nature 
of things, i t  would be reserved for the most powerful States, 
and might easily lead to perverting the administration of inter- 
national justice itself. 


The United Kingdom Agent, in his speech in reply, has further 
classified "Operation Retail" among methods of self-protection or 
self-help. The Court cannot accept this defence either. Between 
independent States, respect for territorial sovereignty is an essential 
foundation of intemational relations. The Court recognizes that 
the Albanian Govemment's complete failure to cany out its duties 
after the explosions, and the dilatory nature of its diplornatic notes, 
are extenuating circumstances for the action of the United 
Kingdom Government. But to ensure respect for international 
law, of which i t  is the organ, the Court must declare that the 
action of the British Navy CO stituted a violation of Albanian 
sovereignty . 


This declaration is in accordance with the request made by 
Albania through her Counsel, and is in itself appropriate satis- 
faction. 


The method of carnina out "O~eration Retail" has also been 
4 " 


criticized by the Albanian Govemment, the main ground of com- 
plaint being that the United Kingdom, on that occasion, made use 
of an unnecessarily large display of force, out of proportion to the 
requirements of the sweep. The Court thinks that this criticism 
is not justified. I t  does not consider that the action of the British 
Navy was a de~nonstration of force for the purpose of exercising 
political pressure on Albania. The responsible naval commander, 
who kept his ships a t  a distance from the coast, cannot be reproached 
for having employed an important covering force in a region where 
twice within a few months his ships had been the object of serious 
outrages. 







sur la première question posée par le compromis du 25 mars 
19481 


par onze voix contre cinq, 


Dit que la République populaire d'Albanie est responsable, selon 
le droit international, des explosions qui ont eu lieu le 22 octobre 
1946 dans les eaux albanaises et des dommages e t  pertes humaines 
qui en sont suivis ; 


par dix voix contre six, 


Retient la question de la fixation du montant des réparations et, 
par  ordonnance de ce jour, fixe la procédure à suivre à cet égard ; 


sur la deuxième question posée par le compromis du 25 mars 
1.948, 


par quatorze voix contre deux, 


Dit que, par les actions de sa marine de guerre dans Ies eaux 
albanaises le 22 octobre 1946, -le Royaume-Uni n'a pas violé la 
souveraineté de la République populaire d'Albanie ; et 


à l'unanimité, 


Dit que, par les actions de sa marine de guerre dans les eaux 
albanaises au cours de l'opération des 12-13 novembre 1946, le 
Royaume-Uni a viol6 la souvzraineté de la République populaire 
d'Albanie, cette constatation par la Cour constituant en elle-même 
iine satisfaction appropriée. 







on the first question put by the Special Agreement of 
March zjth,  1948, 


by eleveil votes to  five, 


Gives judgment that the People's Republic of Albania is respons- 
ible under international law for the explosions which occurred on 
October zznd, 1946, in Albanian waters, and for the damage and 
loss of human life that resulted therefrom ; and 


by ten votes to six, 


Reserves for further consideration the assessment of the amount 
of compensation and regulates the procedure on this subject by 
an Order dated this day ; 


on the second question put by the Special Agreement of 
Jiarch zjth, 1948, 


by fourteen votes to two, 


Gives judgment that the United Kingdom did not violate the 
sovereignty of the People's Republic of Albania by reason of the 
acts of the British Navy in Albanian waters on October zznd, 
1946 ; and 


unanimously, 


Gives judgment that by reason of the acts of the British Navy in 
=Ilbanian waters in the course of the Operation of November 12th 
and 13th, 1946, the United Kingdom violated the sovereignty of 
the People's Republic of Albania, and that this declaration by 
the Court constitutes in itself appropriate satisfaction. 







Fait en français et en anglais, le texte français faisant foi, au 
Palais de la Paix, à La Haye, le neuf avril mil neuf cent quarante- 
neuf, en trois exemplaires, dont l'un restera déposé aux archives 
de la Cour et dont les autres seront transmis respectivement 
au Goüvernement du Royaume-Uni de Grande-Bretagne et 
d'Irlande du Nord et au Gouvernement de la République populaire 
d'Albanie. 


Le Président en fonction, 


(Signé) J. G. GUERRERO. 


Le Greffier de la Cour, 


bf. BASDEVANT, Président de la Cour, tout en acceptant en 
son entier le dispositif de l'arrêt, croit devoir énoncer qu'il ne 
peut accepter les motifs que la Cour a cru pouvoir invoquer pour 
fonder sa compétence pour fixer le montant des réparations, 
d'autres motifs étant, à son jugement, plus décisifs. 


M. ZORIEIC, juge, déclare ne pouvoir se rallier ni au dispositif in 
aux motifs de l'arrêt dans la partie relative à la responsabilité de 
l'Albanie ; en effet, les arguments présentés et les faits établis ne 
lui permettent pas d'arriver à la conviction que le Gouvernement 
albanais aurait eu ou dû avoir connaissance, avant le 13 novembre 
1946, de l'existence du champ de .mines découvert ii cette date. 
D'une part l'attitude prise par un gouvernement à l'occasion de 
certains faits varie selon les circonstances, selon sa mentalité et 
ses moyens et selon l'expérience qu'il a dans la conduite des affaires 
publiques. Or, il n'a pas été contesté que l'Albanie avait, en 1946, 
un gouvernement nouveau sans expérience de la pratique inter- 
nationale. 11 est donc difficile de déduire quoi que ce soit de son 
attitude. D'autre part, les experts n'arrivent à la conclusion que 
l'on a dû observer l'opération du mouillage des mines que sous 
une réserve expresse : il faut supposer réalisées plusieurs conditions, 
notamment le maintien de postes de veille normaux au cap 
Kiephali, au cap Denta et au monastère Saint-Georges et l'état 







Done in French and English, the French text being authorita- 
tive, a t  the Peace Palace, The Hague, this ninth day of April, 
one thousand nine hundred and forty-nine, in three copies, one 
of which will be placed in the archives of the Court and the others 
transrnitted to the Government of the United Kingdom of Great 
Britain and Northern Ireland and of the People's Republic of 
Albania respectively. 


(Signed) J. G. GUERRERO, 


Acting. President. 


(S igned)  E .  HAXIBRO, 


Registrar. 


Judge BASDEVANT, President of the Court, whilst accepting 
the whole of the operative part of the Judgment, feels bound 
to state that he cannot accept the reasons given by the Court 
in support of its jurisdiction to assess the amount of compensation, 
other. reasons being in his opinion more decisive. 


Judge ZORIEI~ declares that he is unable to agree either with the 
operative clause or with the reasons for the Judgment in the part 
relating to Albania's responsibility ; the arguments submitted, and 
the facts established are not such as to convince him that the 
Albanian Govemment was, or ought to have been, aware, before 
Noveinber 13th, 1946, of the existence of the minefield discovered 
on that  date. On the one hand, the attitude adopted by a govern- 
ment when confronted by certain facts varies according to the 
circumstances, to its mentality, to the means a t  its disposal and to 
its experience in the conduct of public affairs. But i t  has not been 
contested that, in 1946, Albania had a new Government possessing 
no experience in international practice. I t  is therefore difficult 
to draw any inferences whatever from its attitude. Again, the 
conclusion of tlie Experts that the operation of laying the mines 
must have been seen is subject to an express reservation : it would 
be necessary to  assume the realization of several conditions, in 
particular the maintenance of normal look-out posts a t  Cape 
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normal des conditions atmosphériques existant à cette date. Or, 
la Cour ne connaît ni la date du mouillage, ni les conditions atmos- 
phériques existant à cette date.. Au surplus, on n'a pas prouvé la 
présence au cap Denta d'un poste, le seul qui, d'après les experts, 
aurait dû obsemer l'opération du mouillage. En revanche, les autres 
postes n'auraient pu observer que le passage des navires, mais 
rien ne prouve qu'ils auraient dû conclure que les navires allaient 
poser des mines. Ces postes ne pouvaient, selon les experts, ni 
voir ni entendre l'opération du mouillage, puisque le monastère 
Saint-Georges était à 2.000 m. de la mine la plus proche, tandis 
que le cap Kiephali était à une distance de plusieurs kilomètres. 
Il en résulte que la Cour se trouve en présence de soupçons, de 
conjectures et de présomptions dont le fondement, d'après le juge 
ZoriEiC, est trop incertain pour lui permettre de faire peser sur 
un Etat la responsabilité d'un grave délit de droit international. 


31. ALVAREZ, juge, tout en souscrivant à l'arrêt de la Cour, 
se prévaut du droit que lui confère l'article 57 du Statut, et joint 
audit arrêt l'exposé de son opinion individuelle. 


31. ~YIKIARSKI, B.\D.\\VI PACHA, MM. KRYLOV et AZEVEDG, 
juges, et M. ECER, juge ad Izoc, déclarant ne pas pouvoir se rallier 
à l'arrêt de la Cour et se prévalant du droit que leur confère 
l'article 57 du Statut, joignent audit arrêt les exposés de leur 
opinion dissidente. 


(Paraphé) J. G. G. 


(Paraphé) E. H. 







Kiephali, Denta Point and San Giorgio Monastery, and the existence 
of normal weather conditions a t  the date. But the Court knows 
neither the date on which the mines were laid nor the weather 
conditions prevailing on that  date. Furthermore, no proof has 
been fumished of the presence of a look-out post on Denta Point, 
though that, according to the Experts, would have been the only 
post which would necessarily have observed the minelaying. On 
the other hand, the remaining posts would merely have been able 
to obsen~e the passage of the ships, and there is no evidence to show 
that they ought to have concluded that the ships were going to 
lay mines. According to the Experts, these posts could neither 
have seen nor heard the minelaying, because the San Giorgio 
Monastery was 2,000 m. from the nearest mine and Cape Kiephali 
was several kilometres away from it. As a result, the Court is 
confronted with suspicions, conjectures and presilmptions, the 
foundations for which, in Judge Zori-iCiC's view, are too uncertain 
to justify him in imputing to a State the responsibility for a grave 
delinquency in international law. 


Judge ALVAREZ, whilst concurring in the Judgment of the 
Court, has availed himself of the right conferred on him by 
Article 57 of the Statute and appended to the Judgrnent a 
statement of his individual opinion. 


Judges \~'INIARÇIII, BADAWI PASHA, KRYLOV and ~ E V E D O ,  and 
Judge ad hoc EGER, declaring that they are unable to concur 
in the Judgment of the Court, have availed themselves of the 
right conferred on them by Article 57 of the Statute and appended 
to the Judgment statements of their dissenting opinions. 







LISTE DES DOCUMENTS SOUMIS A LA COUR 


1. - PIÈCES DÉPOSÉES AU NOM DU GOUVERNEMENT DU ROYAUME-UNT. 


A. - A u  cours de la procédure écrite. 


I. Carte de l'Amirauté no 206, indiquant le Détroit de Corfou. 
2. Section de la carte allemande montrant la position des mines. 


(Cette carte, qui a été saisie par les Alliés, indique le chenal du 
nord de Corfou, la position des mines qui y avaient été posées par 
les Puissances de l'Axe ; la carte originale a été déposée au Greffe.) 


3. Accord international conclu le 22 novembre 1945 entre les Gouver- 
nements du Royaume-Uni, de la France, de YU. R. S. S. et des 
États-Unis et instituant les Comités de déminage. 


4. Affidavit du fonctionnaire de l'Amirauté, chargé des expéditions, 
attestant l'envoi à l'Albanie des cartes Médri (20 août 1947). 


5. Section de la carte index Médri indiquant le chenal déminé du 
nord de Corfou et la route internationale établie dans ce chenal, 
et brochures Médri destinées à être utilisées avec la carte index. 


(Un exemplaire unique de la carte tout entière et des brochures 
complètes numérotées 5 ,  g et 12 ont été déposées au Greffe.) 


6. Correspondance diplomatique échangée entre le Gouvernement du 
Royaume-Uni et l'Albanie au sujet du droit de naviguer dans le 
Détroit de Corfou. 


7. Calques de l'Amirauté indiquant le chenal déminé du nord de 
Corfou, la position et la rbute des navires Orion, Superb, Leander, 
Saumarez et Mauritius, lors de leur passage par le Détroit Nord 
de Corfou, les 15 mai 1946 et 22 octobre 1946. 


8. Photogaphies des navires Saumarez (en dessous de la ligne de 
flottaison) et Volage (avec l'avant emporté) prises peu de temps 
après l'explosion du 22 octobre 1946. 


g. Calque de l'Amirauté indiquant la position des navires britan- 
niques au moment de l'explosion. 


IO. Rapport sur les dommages causés au Saumarez (8 décembre 1946). 
II. Rapport sur les dommages causés au Volage (30 novembre 1946). 
12. Liste des marins tués, et indication des pensions, etc., à verser 


aux ayants droit. 
13. Liste des marins blessés et exposé des dépenses, pensions, etc. 
14. Exposé du coût des réparations à faire au navire Volage et du coût 


de remplacement du navire Saumarez. 
15. Procès-verbaux des Comités de déminage. 
16. Rapports du capitaine Mestre (16 et 23 novembre 1946). 


(Il y a eu deux rapports, l'un et l'autre en français. Le motif 
pour lequel deux rapports furent présentés est que le capitaine 
Mestre désirait apporter certaines corrections dans son second rap- 
port à certaines allégations faites par lui dans son premier rapport.) 


17. Rapports sur l'opération (( Retail )) établis par le contre-amiral 
Kinahan et le capitaine de frégate Whitford. (Opération de déminage 
du 13 novembre 1946.) 
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LIST OF DOCUMENTS SUBhlITTED TO THE COURT. 


A.-During the written proceedzngs . 


Admiralty Chart No. 206 showing the Corfu Strait. 
Section of German Mine Information Chart. 


(This is a chart which was captured by the Allies, showing tlie 
North Corfu Channel and the position of mines laid by the Axis 
there ; the original chart has been filed with the Registry.) 
International Agreement between the Govemments of the United 
Kingdom, France, .U.S.S.R. and the United States, setting up 
the Mine Clearance Boards and dated November 22nd, 1945. 
Affidavit by despatch clerk at the Admiralty proving despatch 
of Medri Charts to Albania (August zoth, 1947). 
Section of Medri Index Chart showing North Corfu swept channel 
and the international highway established therein together with 
Medri pamphlets for use with the Index Chart. 


(Single copy of the entire Chart and of the complete pamphlets 
numbered 5, 9 and 12 have been filed with Registry.) 
Diplomatic correspondence between the Government of the 
United Kingdom and Albania regarding the nght of navigation 
in the Strait of Corfu. 
Admiralty tracings showing the North Corfu swept channel and 
the position and tracks of H.M.S. Orion, Superb, Leander, 
Sarcmavez and Mauritizbs, passing through the North Corfu 
Channel on May 15th, 1946, and on October aznd, 1946. 
Photographs of H.M.S. Saumarez (below water line) and Volage 
(bows blown off) taken shortly after the explosion on October 22nd, 
1946. 
Admiralty tracing showing position of H.M. ships at the time 
of the explosion. 
Report on damage to H.M.S. Saumarez (December 8th, 1946). 
Report on damage to H.M.S. Volage (November 3oth, 1946). 
List. of sailors killed, with statement of pensions, etc., payable 
to dependants. 
List of sailors injured, with statement of expenses, pensions, etc. 
Statement of cost of repairs to the Volage and cost of replacement 
of the Saumare:. 
Minutes of Mine Clearance Boards. 
Reports of Capitaine Mestre (November 16th and 23rd, 1946). 


(There were two reports, both in French. The reason why 
there were two reports was that Capitaine Mestre wished to 
make certain corrections in his second report of certain statements 
which he had made in his first report.) 
Reports on Operation Retail by Rear-Admira1 Kinahan and 
Commander Whitford. (The minesweeping operation of Novem- 
ber ~ j t h ,  1946.) 


132 







18. Carte montrant la position dans laquelle furent trouvées les mines, 
le 13 novembre 1946. 


19. Photographies des mines. 
20. Rapport sur les mines examinées à l'Institut spécial de l'Amirauté, 


Leigh Park House, Hants. 
21. Carte montrant les défenses de Saranda. 
22. ffidavit du capitaine marchand Bargellini relatif à l'incident du 


29 dtobre 1946 qui s'est passé pour les chalands de SU. N. R. R. A. 
(31 décembre 1946). 


23. Documents et comptes rendus des séances du' Conseil de Sécmité, 
etc., relatifs au différend. 


24. Troisiéme rapport intérimaire du Comité central de déminage des 
eaux européennes après la guerre (~er  octobre 1946 - 30 juin 1947). 


25. Carte no 2711 indiquant la position des mines. 
26. Deux signaux relatifs au dragage du Détroit de Corfou en octobre 


1944. 
27. Extraits de Hansard (Débats parlementaires). contenant diverses 


déclarations du secrétaire d'État aux Affaires étrangéres relatives 
à l'Albanie. 


28. Télégramme de l'amiral commandant la 15me escadre de croiseurs, 
relatant l'incident du 15 mai 1946. 


29. Copies photostatiques d'extraits du rapport politique du 29 juillet 
1%. dont certaines parties figurent à l'annexe II du Contre- 
Mémoire albanais. 


30. Texte de la déclaration faite par l'amiral Willis. en date du - 
26 octobre 1946. 


31. Photographie du Sautnurez qui manquait & l'annexe 8 du Mémoire 
du Royaume-Uni. 


32. Extrait du troisiéme rapport intérimaire du Comité central de 
déminage des eaux européennes après la guerre. 


33. Affidavit de l'officier commandant le Skih'ack, certifiant que les 
mines apportées à Malte étaient celies qui avaient été trouvées A 
Corfou (5 septembre 1947). 


34. Petite carte montrant les secteurs dragués à la date du 12 novembre 
1946. 


35. Procès-verbaux du* Comité central de déminage des eaux euro- 
péennes après la guerre (25 mai ~gqg - 19 mai 1948). 


36. Procès-verbaux du Comité de déminage de la Zone méditerranéenne 
(5 novembre 1945-11 mai 1948). 


37. Extraits du Procès-verbal de la première réunion du Comité de 
déminage de la Zone méditerranéenne (5 novembre 1945) et de la 
quatrième réunion (deuxième séance - 27 février 1946). 


a) Avad lcs audiences : 
38. Déposition sous serment faite A Londres, le 4 octobre 1948, par 


Karel Kovacic, anciennement capitaine de corvette de la Marine 
yougoslave. 


39. Carte annexée à la déposition susmentionnée, montrant la route 
que suivraient, vraisemblablement, les n a e s  pour se rendre de 
Sibenik à Boka Kotorska et au Détroit de Corfou. 







Chart showing position in which mines were found on 
November 13th, 1946. 
Photographs of the mines. 
Report on mines examined at Admiralty Mining Establishment, 
Leigh Park House, Hants. 
Chart showing the defences of Saranda. 
Affidavit of Skipper Bargellini regarding the incident of 
U.N.R.R.A. barges on October q t h ,  1946 (December 31st, 1946). 


Documents and records of the Security Council, etc., relative to 
the dispute. 
Third Interim Report of the Central Mine Clearance Board in 
European Waters after the war (October ~ s t ,  1946-June 3oth, 
1947). 
Mine Information Chart No. 2711. 
Two signals relating to the sweeping in October .1g44 of the 
Corfu Channel. 
Extracts from Hansard (Parliamentary Debates), containing 
Statements by the Secretary of State for Foreign Affairs regarding 
Albania. 
Telegram from Flag Officer Commanding 15th Cruiser Squadron, 
describing the incident of May ~ j t h ,  1946. 
Photostat copies of extracts from Political Report of July zgth, 
1945, portions of which appear in Annex II of the Albanian 
Counter-Memorial. 
Text of Admira1 Willis's statement of October 26th, 1946. 


Photograph of Saumarez omitted from Annex 8 of United Kingdom 
Memorial. 
Extract from Third Interim Report of Central Mine Clearance 
Board in European waters after the war. 
Affidavit by Commanding Officer of Skipjack identifying mines 
brought to Malta with those found at Corfu (September 5th, 1947). 


Chartlet showing areas swept on November ~ z t h ,  1946. 


Minutes of the Central Mine Clearance Board in European waters 
after the war (May 25th, 1945-May 19th, 1948). 
Minutes of the Mediterranean Zone Mine Clearance Board (Novem- 
ber jth, 1945-May  th, 1948). 
Extracts from the Minutes of the First Meeting of the Mediter- 
ranean Zone Mine Clearance Board (November 5th, 1945). and of 
the Fourth Meeting (Second Sitting-February 27th, 1946). 


B.- A!ter the clostcre of the written proceedings. 


(a) Before the Itearing : 
Affidavit sworn in London on October 4th, 1948, by Karel Kovacic, 
former Lieutenant-Commander in the Yugoslav Navy. 


Chart annexed to above affidavit, showing the route probably 
followed by the vessels in going from Sibenik to Boka Kotorska 
and to Corfu Channel. 
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39 bis. Calque établi d'après le croquis de Panikovac de l'Institut 
hydrog~aphique yougoslave du 20 novembre 1948 (déposé par 
l'agent du Gouvernement albanais) avec indication de la position 
des mouilleurs de mines « M » dans l'anse de Panikovac. 


40. Copie d'une note du ministère des Affaires étrangères à l'ambassade 
britannique a Athènes, 13 août 1948. 


41. Affidavit du capitaine de frégate Sworder (22 octobre 1948) concer- 
nant les opérations de déminage et d'exploration dans le Détroit 
de Corfou en octobre 1944, janvier et février 1945. 


42. Extrait des instructions de l'Amirauté relatives au déminage en 
temps de guerre. 


43. Carte indiquant les secteurs déminés en octobre 194.4. 
44. Affidavit de M. D. G. Jacobs, lieutenant en premier à bord du 


BYMS 2009 de la 153me flottille de déminage, en octobre 1944 
(22 octobre 1948). 


45. Affidavit du capitaine de frégate Sworder, indiquant la manière 
dont ont été dressées les cartes hlédri (22 octobre 1948). 


46. Journaux de navigation du Volage, du Mauritius et du Leander. 
47. Affidavit du lieutenant de vaisseau Godsall, officier de quart à 


bord du Snumarei le 22 octobre 1946, de 14 h. à 14. h. 53 (22 octo- 
bre 1948). 


48. Rapport d'une commission navale constituée lors de l'arrivée du 
Saumarez à Corfou (24 octobre 1946). 


49. Carte indiquant la route suivie par le Saumarez, dressée par les 
membres de la commission navale susmentionnée. 


50. Affidavit du capitaine de frégate Paul, officier commandant a bord 
du Volage le 22 octobre 1946 (22 octobre 1948). 


51. Carte indiquant la route suivie par le Volage, dressée par le com- 
mandant Paul. 


52. Copie certifiée conforme de la lettre adressée par le commandant 
en chef en Méditerranée à l'Amirauté, pour transmettre le pro- 
gramme établi par lui de la croisière d'automne de sa flotte 
(15 août 1946). - 


53. Copie photostatique du rapport de mer du Volage, par le capitaine 
de frégate Paul (23 octobre 1946). 


54. C~pie~hotostatiqÜe du rapport de mer du Saumarez, par le capi- 
taine de vaisseau Selbv (23 octobre 1946). 


55. Copie photostatique du rapport de mer du Leander, par le capitaine 
de vaisseau Otway Ruthven (23 octobre 1946). 


56. Copie photostatique du rapport de mer de l'Ocean, par le capitaine 
de vaisseau John (24 octobre 1946). 


57. Copie certifiée conforme du rapport du contre-amiral Kinahan, 
commandant de la première escadre de croiseurs à bord du Mauri- 
tizds, sur les esplosi'ons causées par des mines a bord du Sazimare- 
et du Volage (23 octobre 1946). 


58. Exemplaire original d'une carte allemande saisie par les Alliés à 
l'Amirauté allemande a Berlin (mer Ionienne et golfe de Tarente. 
côte sud-ouest de la Grèce). 


59. Affidavit du capitaine de frégate Whitford, officier supérieur de 
la 5"e flotte de déminage de mars à décembre 1946, exposant la 
différence entre les mines récemment mouillées et celles qui ont 
séjourné longtemps dans l'eau (22 octobre 1948). 







bis. Tracing made from sketch of Panikovac from the Yugoslav ' 


Hydrographie Institute, November zoth, 1948 (filed by Albanian 
Government's Agent), showing the position of M-minesweepers in 
Panikovac Cove. 
Copy of a note from the Ministry for Foreign Affairs to the British 
Embassy, Athens, August 13th, 1948. 
Affidavit by Commander Sworder (October zznd, 1948) regarding 
minesweeping in the Corfu Channel in October 194.4, January and 
February, 1945. 
Estract from Admiralty Instructions on minesweeping in war time. 


Chart showing sectors swept in October 1944. 
Affidavit by D. G. Jacobs, First Lieutenant of BTMS zoo9 of 
the 153rd Minesweeping Flotilla, in October 1944 (October zznd, 
1948). 
Affidavit by Commander Sworder showing the manner in which 
Medri Charts were drawn up (October zznd, 1948). 
Log-books of the Volage, Mauritius and Leander. 
Affidavit by Lieutenant Godsall, Officer of the Watch on board 
the Saumarez on October z ~ n d ,  1946, from 14.00 hours to 14.53 
hours (October 22nd, 1948). 
Report of a Board of Enquiry set up on the arriva1 of the Saumare= 
at  Corfu (October q t h ,  1946). 
Chart prepared bu the Members of the above-mentioned Board 
of Enquiry, showing the route followed by the Saumarez. 
Affidavit by Commander Paul, in command of the Volage on 
October zznd, 1946 (October 22nd, 1948). 
Track-chart of the Volage prepared by Commander Paul. 


Certified true copy of the letter of the Commander-in-Chief, 
Mediterranean, to the Admiralty of August 15th, 1946, trans- 
mitting the programme for the autumn criiise of his Fleet. 


Photostat copy of Report of Proceedings of Volage, by Com- 
mander Paul (October 23rd, 1946). 
Photostat copy of Report of Proceedings of Saumarez, by Cap- 
tain Selby (October 23rd, 1946). 
Photostat copy of Report of Proceedings of Leander, b57 Cap- 
tain Otway Ruthven (October 23rd, 1946). 
Photostat copy of Report of Proceedings of Ocean, by Captain John 
(October 24th, 1946). 
Certified true copy of Report of Rear-Admiral Kinahan, Com- 
manding First Cruiser Squadron in H.M.S. Mnlcritizts, on the 
explosions caused on board the Saumarez and Volage by mines 
(October q r d ,  1946). 
Original copy of a German chart captured by the Allies at the 
German Admiralty, Berlin (Ionian Sea and Gulf of Taranto, 
south-western Coast of Greece). 
Affidavit by Commander Whitford, Senior Officer of the 5th 
Minesweeping Flotilla from March to December, 1946, explainine 
the difference between mines recently laid and those that have 
been long in the water (October zznd, 1948). 







60. Photographies M 1, 2 et 3 d'une mine allemande ayant séjourné 
deux ans dans l'eau, avec attestation du colonel Golemis. 


61. Photographies M 4,. 5, 6, 7 et 8 d'une mine allemande ayant 
séjourné cinq ans dans l'eau, avec attestation du capitaine de 
frégate Littleboy. 


62. Télégrammes échangés entre le commandant en chef en Méditer- 
ranée et l'Amirauté avant l'incident du 22 octobre 1946, énonçant 
les instructions données par l'Amirauté au sujet du passage des 
navires de la Marine royale par le Détroit de Corfou. 


63. Télégrammes échangés entre le commandant en chef en Méditer- 
ranée et l'Amirauté, énonçant les instructions de l'Amirauté 
relatives à l'opération (( Retail ». 


64. Affidavit du professeur J. E. Harris, professeur de zoologie A 
l'université de Bristol, concernant l'état des mines draguées le 
13 novembre 1946 dans le Détroit de Corfou (27 octobre 1948). 


65. Affidavit de M. N. 1. Hendey, du Laboratoire métallurgique central 
de l'Amirauté à Emsworth, exposant les raisons de l'absence d'en- 
crassement des mines mouillées dans la mer Noire (25 octobre 1948). 


66. Affidavit du capitaine de frégate Moloney, certifiant qu'aucun 
dépôt de mines allemandes n'a été laissé en Grèce (29 octobre 1948). 


b) Au cours des audiemes : 
67. Photographie de l'anse de Panikovac. 
68. Copie de deux télégrammes de l'Amirauté britannique, en date du 


g novembre 1948, concernant le Mljet et le Meljine. 
69. Copie de deux télégrammes du ministère de l'Air du Royaume-Uni, 


en date du 8 novembre 1948, concernant les conditions atmosphé- 
riques et la hauteur du soleil à Sibenik les 16,17 et 18 octobre 1946. 


70. Jaw's Fighting Ships 1946-1947. 
71. Photographies de m e s  trouvées lors de l'opération de déminage, 


le 13 novembre 1946. (Ces photographies avaient été soumises en 
1947 au Conseil de Sécurité et portaient les no$ VI b) et VI c)) .  


72. Traité d'amitié et d'assistance mutuelle entre la Yougoslavie et 
l'Albanie (9 juillet 1946. - La date ne figurait pas sur l'exemplaire 
déposé.) 


73. Accord économique entre la Yougoslavie et l'Albanie (27 novembre 
1946. - La date ne figurait pas sur l'exemplaire déposé.) 


74. Marinkalender 1947. 
75. School and CoUege Atlas (publié A Londres : G. W. Bacon & Co.). 
76. Leqold's WereZdatlas (publié à La Haye : H. P. Leopold). 
77. S e r d  Map Service Atlas (publié à Londres, 1947). 
78. The Citizen's Allas of the World (publié à Edimbourg et Londres, 


I* 
79. Brouillon du journal de navigation du Mauritius. 
80. Document' montrant les différences existant entre les annotations 


figurant sur le journal de navigation (mis au net) et le brouillon du 
journal de navigation du hiauritaus. 


81. Trois fragments de la mine qui a heurté le Volage. 
82. Extrait du rapport adressé, le 29 mai 1946, par le contre-amiral 


Kinahan au commandant en chef des forces méditerranéennes, 
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CORFU CHANNEL CASE (MERITS) (ANNEX 1) 135 
Photographs M 1, 2 and 3 of a German mine that had been 
two years in the water, with a cerîificate by Colonel Golemis. 
Photographs M 4, 5, 6, 7 and 8 of a German mine that had 
been five years in the water, with a certificate by Commander 
Littleboy. 
Telegrams passing between the Commander-in-Chief, Mediter- 
ranean, and the Admiralty, prior to the incident of October aznd, 
1946, embodying the instructions of the Admiralty regarding 
the passage of H.M. ships through the Corfu Chamel. 
Telegrams passing between the Commander-in-Chief, Mediter- 
ranean, and the Admiralty, embodying the instructions of the 
Admiralty regarding Operation Retail. 
Affidavit by Professor J. E. Hams, Professor of Zoology in 
the University of Bristol, conceming the state of the mines 
swept in the Corfu Channel on November 13th, 1946 (October 27th, 
1948). 
Affidavit by Mr. N. 1. Hendey, of the Admiralty Central 
Metallurgical Laboratory, Emsworth, giving the reasons for the 
absence of fouling on mines in the Black Sea (October 25th, 
1948)- 
Affidavit by Commander Moloney, certifying that no dumps of 
German mines had been left in Greece (October zgth, 1948). 


(b) At the hearing : 
Photograph of Panikovac Cove. 
Copies of two telegrams from the British Admiralty dated 
November gth, 1948, relating to the Mljet and Meljine. 
Copy of two telegrams from the Air Ministry, United Kingdom, 
dated November 8th, 1948, and concerning weather conditions 
and the angle of the Sun at Sibenik on October 16th, 17th 
and 18th, 1946. 
Jane's Fightifig Ships 1946-1947. 
Photographs of mines found during the sweep on November 13th. 
1946. (These photographs had b e n  submitted to the Security 
Council in 1947 and were marked VI (b) and VI (c) . )  
Treaty of Friendship and Mutual Assistance between Yugoslavia 
and Albania (July gth, 1946.-The date did not appear on the 
copy filed). 
Economic Agreement between Yugoslavia and Albania (Novem- 
ber 27th, 1946.-The date did not appear on the copy filed). 
Marinkalender I 947. 
School and College Atlas (Londcn : G. W. Bacon & Co.). 


: H. P. Leopold). 


& London, IN). 


Rough copy of log of the Mauritiws. 
Document showing the differences between the entries in the 
log-book (fair copy) and the rough log of the Mauritius. 


Three fragments of the mine which struck Volage. 
Extract from Report dated May zgth, 1946, from Rear-Admiral 
Kinahan, addressed to the Commander-in-Chief of the Mediter- 
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136 AFFAIRE DU DÉTROIT DE CORFOU (FOND) (ANNEXE 1) 


relatif aux activités de son escadre du 29 avril au 25 mai 1946 
(paragraphe 23, relatif au passage de l'escadre par le Détroit de 
Corfou le 15 mai 1946). 


83. Warships of the World, Victory Edition, U .  S. A. 
84. Deux croquis faits par le capitaine de corvette Kovacic lors de 


l'audience du 24 novembre 1948, au matin, montrant un des 
bateaux yougoslaves avec les rails et le mécanisme permettant de 
mouiller les mines. 


85. Photographie de l'anse de Panikovac sur laquelle le capitaine de 
corvette Kovacic a tracé une flèche montrant l'entrée du tunnel 
qui servait de dépôt pour les mines (audience du 24 novembre 
1948, matin). 


86. Deux plans schématiques de la région de Sibenik sur lesquels le 
capitaine de corvette Kovacic a indiqué : a)  le trajet qu'il a suivi 
en vedette à moteur et l'endroit d'où il a pu reconnaître les mines ; 
b) la jetée d'où aurait été probablement prise la photographie de 
l'anse de Panikovac (audience du 24 novembre 1948, matin). 


87. Rapport de la I53me Flottille de déminage (8 octobre 1944) sur le 
déminage des chenaux de Korcula et de Scedro, accompagné d'un 
calque indiquant les opérations de déminage. 


88. Dossier relatif aux mines mouillées par les Allemands (documents 
allemands). 


89. Dossiers allemands relatifs aux stocks de mines. 
go. Original du rapport de mer du Leander, établi le 23 octobre 1946 


par le capitaine de vaisseau Otway Ruthven (dont une copie 
photostatique avait déjà été déposée), avec signature certifiée 
conforme par le capitaine de vaisseau Selby. 


91. Calque indiquant la route suivie par le Leander le 22 octobre 1946, 
daté du 23 octobre 1946 et annexé au rapport de mer du capitaine 
de vaisseau Otway Ruthven (ce calque doit remplacer la carte 
itinéraire, établie le 26 décembre 1946, qui avait été déposée en 
annexe 7 au Mémoire britannique). 


92. Copie dactylographiée du rapport de mer du Volage, établi le 
23 octobre 1946 par le capitaine de frégate Paul (dont une copie 
photostatique avait déjà été déposée), avec attestation du capi- 
taine de frégate Paul. 


93. Copie originale du rapport adressé, le 29 mai 1946, par le contre- 
amiral Kinahan au commandant en chef des forces méditerra- 
néennes, relatif aux activités de son escadre du 29 avril au 25 mai 
1946, avec signature certifiée par le capitaine de frégate Whitford. 


94. Croquis fait par le capitaine de corvette Kovacic lors de l'audience 
du 26 novembre 1948 au matin, montrant la position du Mljet et 
du Meljine tels qu'il les a w s  le soir du 17 ou du 18 octobre 1946, 
vers 18 h. 30. 


95. Plan schématique de la région de Sibenik sur lequel le capitaine 
de corvette Kovacic a indiqué l'emplacement de la maison d'où 
il a vu le Mljet et le Meljine le 17 ou le 18 octobre 1946, vers 18 h. 30 
(audience du 26 novembre 1948, au matin). 


96. Croquis fait par le capitaine de corvette Kovacic lors de l'audience 
du 25 novembre 1948, après-midi, montrant la position du Mljet 
et du Meljzne par rapport à l'entrée du tunnel de l'anse de Pani- 
kovac, le 17 oii le 18 octobre 1946, vers 16 h. 30. 
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CORFU CHANNEL CASE (MERITS) (ANNEX 1) 136 


X j .  


Sh. 


gr. 


ranean, reporting the proceedings of the squadron under his 
command for the period April 29th to May 25th, 1946 (paragraph 
23, relating to the passage of the squadron through the Corfii 
Channel on May 15th, 1946). 
Warships of the World, Victory Edition, U.S.A. 
Two sketches made by Commander Kovacic at  the hearing on 
November q t h ,  1948, morning, showing one of the Yugoslav 
ships with the rails and mifielaying mechanism. 


Photograph of Panikoc-ac Cove on which Commander Koc-acic 
drew an arrow showing the entrance to the tunnel used as a mine 
store (hearing on iu'ovember q t h ,  1948, morning). 


Two plans of the region of Sibenik on which Commander Kovacic 
had marked : (a) the course foliowed ip the launch and the place 
from which he could recognize the mines ; ( b )  the jetty from which 
the photograph of Panikovac Cove was probably taken (hearing 
on November 24th, 1948, morning). 
Report of the 153rd Minesweeping Flotilla (October 8th, 1944) 
on the sweeping of the Korcula and Scedro Channels, with a 
tracing showing the minesweeping operations. 
File relating to mines laid by the Germans (German documents). 


German files relating to mine stocks. 
Original of the Report of Proceedings of the Leander, made by 
Captain Otway Ruthven (October 23rd, 1946) (a photocopy had 
already been filed), with signature certified by Captain Selby. 


Tracing showing course followed by the Leander on October 22nd, 
1946, dated October q r d ,  1946, and attached to the Report 
of Captain Otway Ruthven (this tracing replaces the track- 
chart made on December 26th, 1946, and filed as Annex 7 to 
the United Kingdom Memorial). 
Typeu~itten copy of the Report of the Volage made on Octo- 
ber 23rd, 1946, by Commander Paul (a photocopy had already 
been filed), with certificate by Commander Paul. 


Original of Report sent by Rear-Admira1 Kinahan on May zgth, 
1946, to Commander-in-Chief, Mediterranean, on proceedings of 
his Squadron from April 29th to May 25th, 1946, with signature 
certified by Commander Whitford. 
Sketch made by Lieutenant-Commander Kovacic at  the hearing 
on the morning of November 26th, 1948, showing the position 
of Mljet and Meljine as he saw them on the evening of 
October 17th or 18th, 1946, about 18.30 hours. 
Plan of environs of Sibenik, on which Commander Kovacic 
marked the site of the house from which he saw the Mljet and 
the Meljine on October 17th or 18th, 1946, about 18.30 hours 
(hearing on morning of November 26th, 1948). 
Sketch made by Lieutenant-Commander Kovacic at  the hearing 
in the afternoon of November 25th, 1948, showing the position 
of Mljct and Meljine in relation to the mouth of the tunnel 
at Panikovac Cove, on October 17th or 18th, about 16.30 hours. 
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97. Deux croquis faits par le capitaine de corvette Kovacic lors de 
l'audience du 26 novembre 1948, après-midi, montrant la manœuvre 
effectuf'e par le Mljet et le iMeljine pour faciliter la mise à bord 
des mines, et la position des deux bateaux lors du chargement des 
mines. 


98. Croquis montrant un dragueur de mines avec son câble coupant 
l'amarre d'une mine, et une mine déjà coupée (croquis fait par le 
capitaine de frégate Sworder et montré à la Cour lors de l'audience 
du 22 novembre 1948, au matin). 


99. Diagramme montrant les opérations de dragage de mines amarrées 
offrant cent pour cent de sécurité (diagramme établi par le capi- 
taine de frégate Sworder et montré à la Cour lors de l'audience 
du 22 novembre 1948, au matin). 


IOO. Photographie montrant le :I.iatcritius et le Saicmarez après l'explo- 
sion (cette photographie avait été soumise en 1947 au Conseil de 
S6curité et portait le no II a), A. 4). 


. 101. Deus estraits de journaux illustrés yougoslaves montrant deux 
photographies d'un mouilleur de mines avec son mât de charge. 


102. Carte de Sibenik, de l'armée des États-unis d'Amérique (échelle 
I/~O.OOO). 


103. Carte de l'Amirauté no 1581 : .4bords du port de Sibenik. 
104. Photographie (no 4025), prise par avion, de Sibenik et de l'anse 


de Panikovac. 
105. Page d'un journal illustré montrani la vue que l'on a sur la mer 


d'une maison située près de l'endroit où résidait Keric. 
106. Calque du croquis de Panikovac établi par l'Institut hydrographique 


yougsslave, 20  novembre 1940 (original déposé par l'Albanie). 
107. Télégramme reçu de Rome par la délégation britannique et relatif 


aux bulletins météorologiques publi6s à-Sibenik les 17 et 18 octobre 
1946 (24 novembre 1948). 


108. Réponse donnée par les experts de la délégation britannique aux 
questions posées par M. le juge ECer au comité mixte d'experts, 
le 30 novembre 1948 : 1) La lumière étaitelie suffisante à 17 h. 35 
pour permettre au capitaine de corvette Kovacic de voir les 
navires mouillés dans l'anse de Panikovac ? 2) Si la lumière était 
suffisante, la terre auraitelle pu arrêter la vue ? 


109. Lettre adressée, le 8 décembre 1948, par le capitaine de frégate 
Surorder au contre-amiral Moullec, transmettant une revision de 
la réponse commune à la question no 5 du questionnaire soumis par 
les agents, le 26 novembre 1948, aux experts des deux Parties. 


110. Affidavit de M. Zivan Pavlov (IO décembre 1948) certifiant que, 
entre le 23 et le 26 octobre 1946, il a vu, dans le golfe de Kotor, un 
mouilleur de mines yougoslave de la classe du Meljine se dirigeant 
vers les points de ravitaillement en combustible de Boka Kotorska 
(texte original en langue serbo-croate, avec traduction an@aise). 


III. Carte de membre de l'Union syndicale des marins et travailleurs 
des ports de Yougoslavie au nom de Zivan Pavlov (texte en langue 
serbo-croate, avec traduction anglaise des passages pertinents). 


112. Instructions for rendering Safe Undenoder IYeapons-Germnn 
Buoyant Illines.-1943. 
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97. Two sketches made by Lieutenant-Commander Kovacic at  the 
heanng in the aftemoon of November 26th, 1948, showing the 
manoeuvre made by the MZjet and Meljine to facilitate the 
loading of the mines, and the position of the two vessels during 
the loadirig. 


98. Sketch showing a minesweeper with its cable cutting the moonng 
of a mine, and a mine already swept (sketch made by Com- 
mander Sworder and shown to the Court at  the hearing in the 
morning of November ~ 2 n d .  1948). 


99. Diagram showing sweeps of moored mines, 100% safe (made by 
Commander Sworder and shown to the Court at  the hearing on 
the morning of Not-ember aznd, 198). 


IOO. Photograph showing Mazrritius and Saumarez after the esplosion 
(this photograph was -spbmitted to the Security Council in 
1947, and was number. II (a), A. 4). 


101. Two extracts from Yugoslav illustrated papers, showing two 
photographs of a minelayer with its demck. 


102. Map of Sibenik, from U.S. Army (scale 1/5o,ooo). 


103. Admiralty Chart No. 1581 : Approach to Sibenik harbour. 


III. 


112.  


Air photograph (No. 4025) of Sibenik and Panikovac Cove. 
Page of an illustrated paper, showing the view over the sea from 
a house situated near Keric's house. 
Tracing of Panikovac Cove, made bp Yugoslav Hydrographic 
Institute, November aoth, 1940 (original fded by Albania). 
Telegram received from Rome by United Kingdom Delegation, 
conceming weather reports published at  Sibenik on October 17th 
and 18th, 1946 (November 24th, 1948). 
Reply by the United Kingdom experts to questions put €0 the 
Mixed Committee of Experts by Judge EEer on November 3oth, 
1948 : (1) Was the light sufficient at  17.35 hours to enable 
Lieutenant-Commander Kovacic to see the vessels moored in 
Panikovac Cove ? (2) If the light was sufficient, would the view 
have been interrupted by the lie of the land ? 
Letter from Commander Sworder to Rear-Admiral Moullec, dated 
December 8th, 1948, forwarding a revision of the common reply 
to question 5 of the Questionnaire by the agents submitted on 
November 26th, 1948, to the experts of the two Parties. 
Affidavit by hl. Zivan Pavlov (December roth, 1948), certifying 
that between October ~ 3 r d .  and 26th, 1946, in the Gulf of Kotor, 
he saw a Yugoslav minelayer of the Meljilte class, mo\.ing towards 
the fuel refdling points at  Boka Kotorska (original in Serb-Croat, 
with English translation). 
Mernbership card of the Yugoslav Seamen's and Port-workers' 
Union, bearing name of Zivan Pavlov (in Serbo-Croat language, 
with English translation of pertinent passages). 
Instructions for rendering Safe Underwater II'eapons-German 
Buoyant Mines-1943. 
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113. Photographie, prise d'un avion en 1943, de la région de Saranda, 
montrant certains sentiers et routes. 


114. Carte de la région de Saranda (~/go.ooo Albania sheet 26-IV 
Saranda) . 


115. Amendements soumis par les experts navals du Royaume-Uni 
aux réponses qu'ils avaient données aux questions de M. le juge 
EEer. 


116. Photographies en six exemplaires du H. M. S. Mauritius (les photo- 
graphies nos A 1, A 2, A 3 et A 4 sont des exemplaires supplémen- 
taires des photographies figurant au supplément 6 des Procès- 
verbaux du Conseil de Sécurité, et mal reproduites). 


II. - PIÈCES DÉPOSÉES AU NOM DU GOUVERNEMENT D'ALBANIE. 


A. -. A u  cours de la procédure écrite : 


I. Lettre du représentant de la Grèce au Secrétaire général des Nations 
Unies (IO mars 1947). 


2. Déclaration du capitaine Avdi Mati (4 octobre 1947). 
3. Lettre du chef de la Mission militaire britannique en Albanie a 


l'état-major de l'Armée albanaise (25 janvier 1946). 


4. Procès-verbal de la séance du Comité de déminage de la Zone 
méditerranéenne tenue le 2 juillet 1946. 


5. Rapport sur l'incident du 15 mai 1946. 
6. Lettre du représentant de l'Albanie au Secrétaire général des 


Nations Unies, 12 avril 1947. 
7. Rapport sur l'incident du 22 octobre 1946. 
8. Communiqué de l'agence Reuter du 26 octobre 1946. 
9. Article 3 de l'Arrangement maritime albano-yougoslave du 


IO septembre 1946. 
IO. Rapport sur les événements des 12 et 13 novembre 1946. 
II. Rapport du général Hodgson en date du 29 juillet 1945 sur les 


provocations grecques. 
12. Carte indiquant le passage de l'escadre de guerre britannique le 


22 octobre 1946. 
13. Carte du littoral albanais de Saranda et de ses environs. 
14. Rapport du commandement de la Marine yougoslave sur les champs 


de mines allemands. 
15. Liste d'incidents de navires ayant heurté des mines, publiée par 


Lloyds. 
16. « Actes agressifs du Gouvernement monarcho-fasciste grec contre 


l'Albanie. )) 


17. e Provocations de guerre du Gouvernement monarcho-fasciste 
grec contre l'Albanie. )) 


18. Texte complet de l'Arrangement maritime albano-yougoslave du 
IO septembre 1946. 


19. Message du commandant en chef allié en Méditerranée, Maitland 
Wilson, au général-colonel Enver Hoxha (12 novembre 1944). 


20. Message du M. Corde11 Hull (28 novembre 1943). 
21. Message de M. Edward Stettinius (22 mai 1945). 
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IO. 
I I .  


Air photograph of the environs of Saranda, showing certain 
paths and roads (1943). 
Map of Saranda District (I/~O,OOO Albania sheet 26-IV Saranda). 


Amendments submitted by the United Kingdom naval experts 
to the replies they had given to questions by Judge EZer. 


Six copies of photographs of H.M.S. Mauritius (photographs 
Nos. A 1, A 2, A 3 and A 4 are additional copies of photographs 
appearing in Supplement 6 to Minutes of the Security Council, 
and are bad reproductions). 


A.-During the written proceedings : 


Letter from the Greek Representatiw to the Secretary-General 
of the United Nations (March ~ o t h ,  1947). 
Declaration by Captain Avdi Mati (October 4th, 1947). 
Letter from the Head of the United Kingdom Military Mission 
in Albania to the Albanian A m y  General Staff (January 25th, 
1946). 
Minutes of the Meeting of the Mediterranean Zone Mine 
Clearance Board, held on July znd, 1946. 
Report on the incident of May 15th, 1946. 
Letter from the Albanian Representative to the Secretary- 
General of the United Nations, April ~ z t h ,  1947. 
Report on the incident of October zznd, 1946. 
Reuter's communiqué of October 26th, 1946. 
Article 3 of the Albanian-Yugoslav Maritime Arrangement of 
September ~ o t h ,  1946. 
Report on the occurrences on November 12th and 13th, 1946. 
Report by General Hodgson (July zgth, 1945) on Greek provo- 
cation. 
Chart showing passage of British war squadron on October zznd, 
1946. 
Map of Albanian coast ; Saranda and environs. 
Report of the Commander of the Yugoslav Navy on German 
minefields. 
List of cases of vessels that have struck mines, published by 
Lloyds. 
"Aggressive acts of the G~eek monarcho-fascist Government 
against Albania." 
"War provocation by the Greek monarcho-fascist Government 
against Albania." 
Full text of the Albanian-Yugoslav Maritime Arrangement of 
September ~ o t h ,  1946. 
Message from General Maitlahd Wilson, Allied Commander-in- 
Chief, Mediterranean, to Colonel-General Enver Hoxha (Novem- 
ber ~ z t h ,  1944). 
Message from Mr. Corde11 Hull (November zSth, 1943). 
Message from Mr. Edward Stettinius (May zznd, 1945). 







22. Déclaration de M. Winston Churchill (4 novembre 1943). 
23. Déclaration de M. Cordell Hull (non datée). 
24. Lettre du général Hodgson félicitant le général Enver Hoxha à 


l'occasion des élections générales (4 décembre 1945). 
25. Photocopies partielles des cartes Médri M. 6502 : no 3, du 


17 décembre 1945 ; no 8, du 6 mai 1946 ; no 12, du 26 août 1946, 
indiquant la route du canal nord de Corfou à ces dates. L'édition 
du 17 décembre 1945 montre la route sous le no 18/54. 


26. Télégramme du commandant du port de Saranda en date du 
22 octobre 1946. 


27. Lettre de l'état-major de l'Armée albanaise au ministère des 
Affaires étrangères à Tirana, 30 août 1948. 


28. Résumé d'un article du journal  étoile rouge, reproduit par le 
journal Bashkimi, en date du 18 mai 1947. 


29. Lettres de deux marins grecs adressées à la Commission d'enquête 
des Nations Unies en Grèce (15 février 1947). 


30. Rapport sur la possibilité d'un mouillage de mines clandestin. 
31. Calque indiquant la route suivie par le Mauriiius, d'après la carte 


britannique annexe 7, et la position des mines d'après la carte 
britannique annexe g. 


B. - Après la clôture de la procédure écrite : 


a) Avant les audiences : 
32. Note adressée par la légation de Yougoslavie à La Haye à l'agent 


du Gouvernement albanais, en date du 8 novembre 1948, trans- 
mettant un communiqué du Gouvernement yougoslave concernant 
la déposition du capitaine de corvette Kovacic. 


33. Calque indiquant le chenal déminé et la voie normale de la navi- 
gation passant au milieu du canal nord de Corfou. 


34. Calque indiquant le chenal déminé et la zone du canal nord de 
Corfou d'une profondeur inférieure à 25 brasses. 


35. Calque indiquant les positions respectives du chenal allemand et 
du chenal déminé. 


36. Calque indiquant la position du champ de mines et le trajet suivi 
par les navires Mauritius, Leader, Superb et Orion. 


37. Procès-verbaux du Conseil de Sécurité, Première Année, Seconde 
Série, Supplément no 4. 


b) AU cours des audiences : 
38. Rapport de M. Jacques Chapelon; professeur d'analyse à l'École 


polytechnique de Paris, au sujet du passage du Mauritius dans 
un champ de mines. 


39. Extrait de l'ordonnance no 892 du ministère de la Défense natio- 
nale yougoslave, en date du 17 novembre 1945, concernant les 
dragueurs de mines M 1, M 2 et M 3 (texte en langue serbo-croate, 
avec traduction française visée à la légation de Yougoslavie à 
La Haye, comme conforme à l'original). 


40. Attestation, en date du 17 novembre 1948, relative à la réparation 
des bâtiments de la classe et du type M, dans les chantiers de 
Sibenik, du 27 septembre au g novembre 1946 (texte en langue 
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Declaration by MI'. Winston Churchill (November 4th, 1943). 
Declaration by Mr. Cordell Hull (undated). 
Letter from General Hodgson congratulating General Enver 
Hoxha on the general elections (December 4th, 1945). 
Photocopies of parts of Medri Charts, M.6502 : NO. 3, Decem- 
ber 17th, 1945 ; No. 8, May 6th, 1946 ; No. 12, August 26th, 1946, 
showing the route through the North Corfu Channel on those 
dates. The map of December 17th, 1945, gives to the route the 
number 18/54. 
Telegram from harbour-master of Saranda, October zznd, 1946. 


Letter from the Albanian A m y  General Staff to the Foreign 
Ministry, Tirana, August 3oth, 1948. 
Summary of an article in the "Red Star", appearing in the 
Bashkimi newspaper, May 18th, 1947. 
Letters from two Greek sailors to the United Nations Commission 
of Enquiry in Greece (February 15th, 1947). 
Report on the possibility of secret minelaying. 
Tracing of track-chart of Mauritius, taken from British Chart 
Annex 7, and position of mines according to British Chart, Annes 9. 


B.- Af te~  the closure of the written proceedings : 


(a) Before the hearing : 
Note from the Yugoslav Legation at The Hague to the Agent 
for the Albanian Govemment, dated November 8th, 1948, and 
fonvarding a communiqué of the Yugoslav Govemrnent concern- 
ing Lieutenant-Commander Kovacic's evidence. 
Tracing of swept channel and normal route for shipping through 
the middle of the North Corfu Channel. 
Tracing of swept channel and of the North Corfu Channel Zone 
not deeper than 25 fathoms. 
Tracing of respective positions of German channel and swept 
channel. 
Tracing of position of the minefield and track of Mauritius, 
Leander, Superb and Orion. 
Minutes of the Secunty Council, First Year, Second Series, 
Supplement No. 4. 


(b) At the heczring : 
Report by M. Jacques Chapelon, Professor of Analysis at  the 
École polytechnique, Paris, concerning the passage of Mauritius 
through a minefield. 
Extract from Order No. 892 of the Yugoslav Ministry of National 
Defence, dated November 17th, 1945, concerning minesweepers 
M I, M 2 and M 3 (in Serbo-Croat, with French translation 
certified correct by Yugoslav Legation at The Hague). 


Sworn statement, dated November 17th, 1948, relating to repair 
of ships of the M class and type in Sibenik dockyard, between 
September 27th and November gth, 1946 (in Serbo-Croat, with 
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serbo-croate, avec traduction française visée à la légationde Yougo- 
slavie à La Haye comme conforme à l'original). 


41. Photocopie d'une page du registre des réparations des chantiers de 
Sibenik (certifiée conforme à l'original, avec traduction française 
des inscriptions concernant les bâtiments M I, M 2 et M 3, visée a 
la légation de Yougoslavie à La Haye comme conforme à l'original). 


42. Calcul sur la hauteur du soleil à Sibenik le 18 octobre 1946 à 15 h. 15, 
établi par le capitaine Ormanov. 


43. Attestation relative à l'officier Drago Blazevic, en date du 
17 novembre 1948 (texte en langue serbo-croate, avec traduction 
française visée à la légation de Yougoslavie à La Haye comme 
conforme à l'original). 


44. Certificat relatif aux mouvements des bâtiments de la classe et du 
type M en octobre 1946, en date du 17 novembre 1948 (texte en 
langue serbo-croate, avec traduction française visée à la légation 
de Yougoslavie à La Haye comme conforme à l'original). 


45. Carte de l'Amirauté britannique no 1581 : Abords du port de Sibenik. 
46. Croquis de Panikovac établi par l'Institut hydrographique yougo- 


slave en date du 20 novembre 1948. 
47. Plan de cadastre de la ville de Sibenik. 
48. .Photographies nos 1, I I  et I II  de Panikovac prises du quai de 


Cipad, ou des environs. 
49. Photographies nos IV et V, prises en direction de Panikovac de 


la terrasse où se trouvait le capitaine Kovacic. 
jo. Carte italienne de Sibenik (no 558). 
51. Rapport de la ((Commission 1) yougoslave au sujet de l'indisponi- 


bilité des bâtiments M 1, M 2 et M 3 (trois documents originaux 
datés du II novembre 1946, avec traductions françaises visées à 
la légation de Yougoslavie à La Haye comme conformes aux 
originaux). 


52. Fiches de travail des chantiers de Sibenik pour les commandes 
no9 920, 921 et 922 concernant les bâtiments M 1, M 2 et M 3 
(documents originaux en langue serba-croate, avec traductions 
françaises visées à la légation de Yougoslavie à La Haye comme 
conformes aux originaux). 


53. Fiche de travail concernant le bâtiment M 1, portant la signature 
du capitaine de corvette Kovacic (document original en langue 
serba-croate, avec traduction française visée à la légation de 
Yougoslavie à La Haye comme conforme à l'original). 


54. N Commandes de travail » 1109 920, 921 et 922 adressées à la direc- 
tion des chantiers de Sibenik en date du 26 septembre 1946 et 
concernant les réparations à effectuer aux chaudières des bâti- 
ments M 1, M 2 et M 3 (trois documents originaux en langue serbo- 
croate, avec traductions françaises visées à la légation de Yougo- 
slavie à La Haye comme conformes aux originaux). 


55. Affidavit de la présidence du Gouvernement de la République 
fédérative populaire de Yougoslavie au sujet de l'heure légale en 
Yougoslavie (texte en langue serbo-croate daté du 27 novembre 
1948, avec traduction française visée à la légation de Yougoslavie 
à La Haye comme conforme à l'original). 


56. Réponse domée par les experts de la délégation albanaise 
(4 décembre 1948) aux questions posées par M. le juge EZer au 
Comité mixte d'experts, le 30 novembre 1948 : 1) La lumière 







French translation certified correct by Yugoslav Legation at  
The Hague). 
Photocopy of a page of the Repairs Register of Sibenik dock- 
yard (copy, with French translation of the entries conceming 
the M 1, M 2 and M 3 vessels, certified correct by Yugoslav 
Legation at  The Hague). 
Calculation made by Captain Ormanov of height of sun a t  
Sibenik on October ~ S t h ,  1946, at  15.15 hours. 
Sworn statement concerning the officer Drago Blazevic, dated 
November 17th, 1948 (in Serbo-Croat, with French translation 
certified correct by Yugoslav Legation at The Hague). 


Certificate concerning movements of ships of the ill.class and 
type in October 1946, dated No\-ember 17th, 1948 (in Serbo-Croat, 
with French translation certified correct by Yugoslav Legation 
at The Hague). 
British Admiralty Chart No. 1581 : Approach to Sibenik harbour. 
Sketch of Panikovac by Yugoslav Hydrographid Institute, dated 
November zoth, 1948. 
Cadastral plan of town of Sibenik. 
Photographs Nos. 1, I I  and III of Panikovac, taken from Cipad 
quay, or near h i .  
Photographs Nos. IV and V, looking towards Panikovac from 
the terrace on which Lieutenant-Commander Kovacic was. 
Italian map of Sibenik (No. 558). 
Report of the 1-ugoslav "Commission" concerning the non- 
arailability of the M 1, M 2 and BI 3 (three original documents 
dated Kovember  th, 1946, with French translations certified 
correct by Yugoslav Legation at  The Hague). 


Work dockets of Sibenik dockyard for Orders Nos. 920, 921 
and 922, relating to ships M 1, M 2 and M 3 (original documents 
in Serbo-Croat, with French translations certified correct by 
Yugoslav Legation at The Hague). 


1Vork docket concerning ship M 1, signed by Lieutenant-Corn- 
mander Kovacic (original in Serbo-Croat, with French translation 
certified correct by the Yugoslav Legation at The Hague). 


''\York Orders" Nos. 923, 921 and 922, addressed to the Direc- 
torate of Sibenik Dockyard, dated September 26th, 19.46, and 
concerning repairs to be done to the boilers of the ships Ii.I r, AI 3 
and JI 3 (three original documents in Serbo-Croat, with French 
translations certified correct by Yugoslav Legation at  The Hague). 


Affidavit by the Presidency of the Government of the People's 
Federal Republic of Yugoslavia, on the subject of legal time in 
Yugoslavia (in Serbo-Croat, dated November 27th, 1948, with 
French translation certified correct by Yugoslav Legation a t  
The Hague). 
Reply by the experts of the Albanian Delegation (December 4th 
1948) to questions piit by Judge ECer to the Mixed Committee of 
Experts on November 3oth, 1948 : (1) 15:as there sufficient light 
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était-elle suffisante à 17 h. 35 pour permettre au capitaine de 
corvette Kovacic de voir les navires mouillés dans l'anse de Pani- 
kovac ? 2) Si la lumière était suffisante, la terre aurait-elle pu arrêter 
la vue ? 


57. Irtstructio~ts nautiques pour la Méditerranée orientale, édition 
Imprimerie nationale, 1945. 


58. Croquis montrant la partie d'un bâtiment de la classe M qui aurait 
pu être aperçue, la nuit, de la côte, d'une altitude de 15 pieds, le 
bâtiment étant : 1) à 550 m. de la côte ; 2) à 1,5 mille de la côte 
(croquis fait par le capitaine Ormanov et montré â la Cour lors de 
l'audience du 8 décembre 1948, après-midi). 


59. Registre des chantiers navals de Sibenik. 
60. Carte « Europe et Afrique du Nord », feuille 4, publiée par 1'Insti- 


tut géographique national français en 1941 - avec indication des 
lignes maritimes. 


61. Quatre photographies montrant la côte près de Saranda. 
62. Croquis établissant approximativement les hauteurs de l'anse de 


Panikovac en direction de Sibenik (croquis fait par le contre- 
amiral Moullec). 


63. Observations du contre-amiral Moullec sur les rapports du capitaine 
de frégate Sworder relatifs à la position des navires dans les eaux 
de Panikovac. 


64. Rapport en original du commandant du ~ e r  régiment d'infanterie 
en date du 15 mai 1946. 


65. Texte original de la lettre du 16 mai 1946 adressée à Tirana. 
66. Texte original du rapport du capitaine Ali Shtino en date du 


23 octobre 1946 (relatif aux incidents du 22 octobre 1946). 


III. - PIÈCES DÉPOSÉES CONJOINTEMENT PAR LES PARTIES. 


A. - A u  cours de la procédure écrite : 
I. Compromis entre l'Albanie et le Royaume-Uni en date du 25 mars 


1948. 
B. - A u  cozcrs de la procédure oraie : 


2. Questionnaire établi par M. Piene Cot et sir Eric Be*.kett et soumis 
aux experts des deux Parties le 26 novembre 1948 : position du 
soleil à Sibenik les 17 et 18 octobre 1946. 


3. Réponses, établies d'accord entre les Parties, au questionnaire 
susmentionné (27 novembre 1948). 


4. Deux diagrammes montrant le moment auquel une ombre aurait 
été projetée sur la jetée où les mines étaient chargées. 


5. Croquis schématique de la région de Sibenik avec indication des 
points les plus proches d'où la jetée aurait été visible au cours du 
trajet effectué par la vedette où se trouvait le capitaine Kovacic 
(trois trajets possibles sont indiqués dans le questionnaire). 


6. Note commune des experts britanniques et albanais sur les ques- 
tions posées par M. le juge ECer au Comité mixte d'experts, le 
30 novembre 1948 : 1) La lumière était-elle suffisante à 17 h. 35 pour 
permettre au capitaine Kovacic de voir les navires mouillés dans 
l'anse de Panikovac ? 2) Si la lumière était suffisante, la terre aurait- 
elle pu arrêter la vue ? 







at 17.35 hours to enable Lieutenant-Cornmander Kovacic to see 
the vessels moored in Panikovac.Co1-e ? (2) If the light was 
sufficiené, would the lie of the land have obstructed the \?ew ? 


57. Nautical instructions for the East Mediterranean (Imprimerie 
nationale, 194 5). 


5s. Sketch showing part of a vessel of the hl-class that might have 
been seen from the coast at  night from an altitude of 15 feet, 
the vessel being : (1) 550 metres from the shore ; (2) I$ miles 
from the shore (sketch made by Captaiii Ormanov and shown 
to the Court at the hearing on the afternoon of December 8th, 1948). 


59. Register of the naval dockyard at  Sibenik. 
60. Map of "Europe and North Africa", sheet 4, published by the 


French National Geographical Institute in 1941-showing 
shipping routes. 


61. Four photographs of the coast near Saranda. 
62. Sketch showing roughly the hills around Panikovac Cove towards 


Sibenik (sketch made by Rear-Admira1 Moullec). 


63. Observations by Rear-Admira1 Moullec on the Reports of Com- 
mander Sworder as to the position of the ships in Panikovac Bay. 


64. Original of Report of Commander of First lnfantry Regiment, 
dated May ~ j t h ,  1946. 


65. Original of letter of May 16th, 1946, addressed to Tirana. 
66. Original of Captain Ali Shtino's Report, dated October 23rd, 


1946 (concerning events on October zznd, 1946). 


,4.-During the written proceedings : 


I. Special Agreement between Albania and the United Kingdom, 
dated llarch 25th 1948. 


B.-During the hearing : 
2. Questionnaire prepared bÿ M. Pierre Cot and Sir Eric Beckett, 


and submitted to the experts of the two Parties on November 26th, 
1948 : height of the sun at Sibenik on October 17th and 18th, 1946. 


3. Replies established jointly by the Parties to above Questionnaire 
(?\To\.ember 27th, 1948). 


4. Two diagrams showing the mornent when a shadow would have 
faIlen on the jetty where the mines were being loaded. 


5. Sketch of the environs of Sibenik showing nearest points from 
which the jetty would have been visible during the journey of 
the motor-boat that Lieutenant-Commander Kovacic was in. 
(Three possible routes are gi\-en in the Questionnaire.) 


6. Joint Sote of Cnited Kingdom and Albanian experts on the 
qiiestions put by Judge ECer to the Mixed Committee of Experts 
on Yo\wnber 3oth, 1948 : (1) \Vas there sufficient light at 17.35 
hours to enable Lieutenant-Commander Kovacic to see the vessels 
inoored in Paniko\-ac Co\-e ? (2) If the light was sufficient, wouid 
the lie of the land have obstructed the view ? 







ANNEXE 2 


RAPPORT DES EXPERTS EN DATE DU S JANVIER 1949 
[Traduction.] 


Le Comité d'experts navals désignés, le 17 décembre 1948 par la 
Cour internationale de Justice, a l'honneur de soumettre ci-après a 
la Cour les réponses - adoptées a l'unanimité de ses membres - aux 
questions qui lui avaient été posées. 


Question 1). Examen de la  situation d u  Détroit Nord de Corfou ci la  
veille d u  22 octobre 1946 a u  point de vue : 


a) de l'emplacement dzt chenal dénziné. 


1) a )  RÉPOXSE : 
La route allemande, indiquée dans l'annexe 2 du Mémoire du Royaume- 


Uni, ne peut être l'axe central d'un chenal déminé large d'un mille, 
parce que, daris ce cas, la limite occidentale couperait le champ de 
mines G 146 c. 


Quand la marine britannique a décidé, en 1944, de draguer un chenal 
dans le Détroit Nord de Corfou, les routes 18/32 et 18/34 ont été créées, 
ce qui, a notre avis, était la seule manière pratique d'ouvrir un passage 
dans le Détroit de Corfou, sans procéder au dragage inutile du champ 
de mines QBY j39. Nous estimons donc que les routes 18/32 et 18/34 
constituaient la \,oie la plus rapide et la plus sûre pour ouvrir un 
itinéraire à travers le chenal du Détroit Nord de Corfou. 


b) de L'e@cacité d u  déminage anfériezcrement edectué. 


Pour pouvoir décider si les opérations de déminage auxquelles il a 
été procédé, au mois d'octobre 19++ et au mois de janvier Iglj, ont 
été efficaces, il est nécessaire d'examiner les rapports de déminage. 
Ces derniers, toutefois, n'ont pu être produits. Mais il faut se souvenir : 


I" que la marine britannique avait une grande expérience du démi- 
nage ; 


2" que le dragage d'un champ de mines amarrées est bien plus facile 
que celui d'un champ de mines de fond ; 
que le déminage d'un champ de mines amarrées peut, s'il est 
exécuté comme il convient, être considéré comme offrant une 
sécurité de IOO % ; 
Note. - Strictement parlant, un chenal ne peut être déclaré sûr 
qu'à l'époque où il a été dragué. On ne peut garantir qu'à l'avenir 
le chenal conserve le même degré de sécurité. Une personne mal- 
intentionnée peut poser des mines - c'est ce qui s'est produit 
dans le cas présent - et la possibilité très lointaine esicte égale- 
ment qu'une mine, qui avait coulé au fond lorsqu'elle al-ait été 







EXPERTS' REPORT OF JANUARY 8th, 1949. 


The Committee of Naval Experts appointed by the International 
Court' of Justice on December 17th, 1948, have the honour to submit 
,to the Court the following unanimous answers to the questions put 
to them : 


Question (1). You are requested to examine the situation in tlze North 
Corfu Strait immediately before October eond, 1946, 


' from the point of view of 


(a) the position of the swept channel. 


(1) (a) ANSWER : 
The German track shown in Annex 2 to the United Kingdom 


Memorial could not be the centre line of a one-mile swept channel 
because the western boundary would in this case intersect Mine- 
field G 146 c. 


When the Royal Navy planned to sweep a channel through the 
North Corfu Strait in 1944, route 18/32 and 18/34 was established, 
which was, according to us, the only feasible way to make a passage 
through Corfu Channel without doing unnecessary sweeping of Mine- 
field QBY 539. We consider therefore route 18/32 and 18/34 the quickest 
and safest way to open up a route through the North Corfu Channel. 


(b) the efjectiveness of the mineclearance prer~iolrsly 
carried out. 


(1) (6) ANSWER : 
In order to decide whether the sweeping operations which were 


carried out in October 1944 and January 1945 were effective, it is 
necessary to 'study the minesweeping reports. The latter, however, 
could not be produced. But bearing in mind : 


1st. That the Royal Navy had a great esperience in mineclearing ; 


2nd. That the sweeping .of a moored minefield is far easier than 
sweeping a ground minefield ; 


3rd. That the sweeping of a moored minefield, if carried out in the 
proper way, can be considered 100% safe ; 


Nok-Speaking strictly, a channel can only be declared safe 
at  the time when it is cleared. One cannot guarantee that 
the channel in the future will remain so. Some evil person 
may lay mines-as in fact has been done in this case-and 
there is also the very remote possibility of a mine which went 
to the bottom when laid, rising to "correct" depth later on. 







mouillée revienne plus tard à la profondeur (( correcte 1). Mais, si 
I'on devait tenir compte de ces possibilités, il s'ensuivrait que I'on 
ne pourrait déclarer sûres des eaux quelconques et les secteurs 
minés ne pourraient jamais plus être utilisés ; 


4" que ce chenal avait été dragué de façon à permettre le passage 
de transports de troupes et de fournitures destinées au front 
italien, 


vu ce qui précède, nous estimons que le déminage a été opéré avec le 
plus grand soin possible. 


et c) du risque de remontrer dans ce chenal des mines 
flottantes par suite du voisinage de champs de mines 
anciens, avec examen des documents allemands en vue 
d'y rechercher des indications sur les types de mines 
qui y avaient éte mouillées. 


1) c )  RÉPONSE : 


La présence des champs de mines italiennes amarrées au large de 
Corfou expliquerait la: possibilité qu'il se trouvât dans cette région des 
mines flottantes. Nous ne pouvons cependant concevoir qu'un rapport 
puisse être établi entre la présence &entuelle de mines flottantes et 
l'accident survenu au Saumarez et au Volage, car la nature des avaries 
causées aux deux navires ci-dessus mentionnés exclut la moindre possi- 
bilité que ces avaries aient été causées par une mine flottante. 


On estime souvent que les mines flottantes constituent un danger 
sérieux pour la navigation. Ceci est entièrement erroné. 


Autant que nous le sachions, il n'a pas été prouvé catégoriquement 
que plus d'un seul navire l suivant un itinéraire en ligne droite (comme 
c'était Ie cas pour le Snumarez et le Volage) ait été endommagé par une 
mine flottante, bien que des milliers de celles-ci aient été mises à l'eau 
au cours des deux grandes guerres. 


A la vérité, on cite dix autres cas où des navires se seraient préten- 
dûment heurtés à des mines flottantes ; mais ces cas n'ont pas été 
prouvés. 


Indépendamment d'autres raisons évidentes, telles que le très faible 
espace occupé dans la mer par une mine, la facilité qu'il y a à l'aper- 
cevoir à la lumière du jour et son innocuité normale, il y a le fait que 
la lame d'étrave écarte la mine du navire. 


Des expériences pratiques approfondies ont démontré qu'il. est 
impossible de heurter exprès une mine flottante, quelque effort que 
l'on fasse. 


Quelle qur soit la possibilité que deux mines détachérs de l'ancien 
champ de mines allemand aient flotté dans ces parages, ceci, comme 
il a été dit plus .haut, n'offre aucun intérêt dans la présente espèce, 
car les avaries causées aux deux navires n'ont aucunement pu être 
provoquées par des mines flottantes. 


D'un examen approfondi des documents allemands il ressort : 


1. Que, jusqu'au 23 octobre IN, il n'a été mouillé que des mines 
italiennes dans la région du canal Nord de Corfou ; 


' Le Betty Hindley, 7 cctobre 1947. 
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Eut if such eventualities were to be taken into account, it 
would mean that no waters could be declared safe, and mined 
areas could never be used any more ; 


4th. That this charnel was swept for troopships and supplies t o  
pass through for the Italian front, 


we assume that the clearing was camed out with the greatest possible 
care. 


and (c) the risk of encountering floating mines in this chanfiel 
owing to the $roximity of the old minefields, and to 
study the German documents in order to obtain infor- 
mation from them concerning the ty$es of mines laid 
in those minefields. 


The presence of moored Italian minefields off Corfu explains the 
possibility of floating mines in this area. We cannot see, however, 
that the possible presence of floating mines could be connected with 
the mining of H.M.S. Saumarez and H . M . S .  Volage, as the nature of 
the damage sustained by the above ships excludes the faintest possi- 
bility of its cause being a floating mine. 


I t  is often thought thatsfloating mines are a serious danger to shipping. 
This is entirely wrong. 


To Our knowledge, it has not been definitely proved that more than 
one single ship l, steaming on a straight course (as was the case with 
Saumarez and Volage), has been damaged by a floating mine, although 
thousands have been afloat during the two great wars. 


Admittedly, there are ten more cases of ships having been struck b y  
alleged floating mines ; but these cases have not been proved. 


Apart from other obvious reasons, such as the very minute space of 
sea occupied by a mine, the ease with which it is seen in daylight and 
its normally harmless condition, there is the fact that the bow wave 
bnishes the mine clear of the ship. 


Extensive practical tests have proved that it is impossible to ram a 
floating mine, however hard one tries. 


Whatever the possibility may be of two mines from the old German 
minefield floating about, it is, as stated above, of no interest in this 
case, as the damage done to the two ships could not possibly be caused 
by floating mines. 


A close study of the German docunlents diows : 


I. That until October 23rd, I ~ M ,  only Italian mines were laid in the 
North Corfu Channel area ; 


l The Belty Hindley, October 1947.  
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2. Qu'au mois d'avril 1945 on disposait à Trieste de mines du 
type GY ; 


3. Qu'aucun numéro de fabricant ne figure sur ces documents. 


Note. - Chaque mine porte un numéro étampé sur sa plaque infé- 
~ieure.  Les Allemands, suivant une méthode très étudiée adoptée par 
eux, réunissaient tous les détails relatifs aux mines dans des docu- 
inents qu'ils appelaient Kennkarten. Si l'on retrouvait ces cartes, pour 
la zone de l'Adriatique, il serait possible de comparer les plaques 
inférieures des mines draguées avec les indications fournies par les 
Kennkarten, afin de découvrir le lieu d'origine des mines posées dans 
le Détroit Nord de Corfou. 


Qzcestion 2).  E x a m e n  des renseignenzents et documents concernant la 
navigation d u  hfauritius, d u  Saumarez et d u  Volage eît Ivre 
de déterminer s'il e n  rész~lte qzielqties présomptions et les- 
quelles touchant l'idrntité d u  t ype  des miîles qu'ont heurtées 
ces deux  derniers bâtintents et dzc t ype  des mines  décoiti*erfes 
le 13 novembre 1946. Déterminer le degré dr certifztde qitl 
s'attache, de l'avis des e .~per f s ,  i ces présomptions. 


2) RÉPONSE : 
Rien que l'on relève, dans les journaus de navigation du hfauri t i l i s ,  


du Leander et du Volage, quelques inexactitudes au sujet de la vitesse 
et  de la route des navires, nous considérons comme hors de doute que 
le Saumarez et  le Volage ont heurté des mines, alors qu'ils occupaient 
approximativement les positions indiquées dans l'annexe g du Mémoire 
du Royaume-Uni. 


Même si les deus navires ont heurté des mines plus près de la limite 
nord du chenal, leur accident est cependant dû aus  deus lignes de 
mines indiquées à l'annexe 9. 


Nous concluons donc nettement que les deus navires ont heurté des 
mines du même type que celles qui ent été draguées le 13 novembre 
1946. 


Qzcesfiott 3). E x a m e n  drs rensoigneme~tts et docz~ments relutifs a11.v 
minries subies par le Saumarez et le Volage et drs fragments 
d'engivt troue~és sur  le Volage e n  zlue de déterminer s'il ru  
résulte quelqiles présomptions et lesquelles toi~chatlt la  natzirt7 
dos mines  qu'ont Itez~rtérs ces bdtiments. Diternziner le degrE 
d5 certititdr qu i ,  dc l'aîlis des experts, s 'att~clze i ces pré- 
sorriptions. 


Dans la mesure où il est possible d'apprécier les dommages subis par 
le Saz~marez  et le Volage, qui étaient des navires de construction 
moderne, ces dommages doivent avoir été causés par l'explosion d'une 
mine de contact amarrée, contenant une charge d'explosif d'environ 
600 lb. Les raisons qui viennent A l'appui de cette manière tle voir 
sont les suivantes : 
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2. That GY types of mines were available at Trieste on April 25th, 
194.5 ; 


3. No manufacturer's numbers are shown in these documents. 


,Vote.-Each mine has a number stamped on the bottom plate. The 
Germans had a very elaborate spstem of tabulating al1 particulars of the 
mines on so-called Kennkarten. If those cards could be traced for the 
Adriatic Zone, one could compare the numbers on the bottom plates 
of the swept mines with these Kennkarten in order to find out the place 
of origin of the mines that were laid in North Corfu Channel. 


Q~lestion ( 2 ) .  1-ou are reqzresfed to examine the information and docni- 
ments available concerning tlze navigation of the Mauritius, 
the Saumarez and the Volage, in order to ascertain wltat 
conclusions, if any ,  m a y  be drawn concerning the ident i fy  
of the type of mines which strnick the two last-named 
z-essels with the type of mines discovered on  Noaember 13flt, 
1946, and to state how fur, in yozcr opinion, these con- 
clusions can be regarded as oalid. 


. . 


-1lthough the log-books of APatcritizds, Leander and 1701age show 
some inaccuracies in speed and course, we consider it beyond any 
doubt that Saumarez and Volage were mined in approsimately the 
positions indicated in Annex g to the United Kingdom Memorial. 


Even if both ships were mined nearer the northern edge of the 
channel, they would still have been victims of the two lines of mines 
shomn in Annes g.  


Our conclusion, therefore, is definite : that both ships were struck 
by the type of mine which was swept on November 13th, 1946. 


Qtrestion (3) .  1-OU are requested to examine the information and docu- 
ments aziailable relating to tlze danzage sugered by the 
Saumarez and tlze Volage, and fo the fragments of n 
mine  found i n  tlze Volage, with a aiew to ascertaining 
wltat conclusions, if any ,  m a y  be drawn regarding tlze 
type of mines which strzrck these aessels, and how fur 
these co~tcl~rsio~zs can, in yozrr opinion, be regarded as valid. 


(3) AXSWER : 
-4s far as it is possible to estimate the damage sustained by Sazrmare: 


and I'olage, which were ships of modern construction, this damage 
must have been caused by the esplosion of a moored contact mine 
of approximately 600 lb. charge. The reasons for this are : 







I O  une inine de fond ne causerait pas une avarie de cette nature, 
et certainement pas à cette prpfondeur d'eau ; 


2" ainsi qu'il a étC expliqué plus haut, on peut entièrement mettre 
de côté l'hjpothése d'une mine flottante ; 


3" la seule possibilité qui subsiste est celle d'une mine de contact 
amarrée. 


Des fragments trouvés sur le Volage, les deux petits éclats, légère- 
ment incurvés, ne sont évidemment pas des morceaux de l'enveloppe 
d'une mine, car ils sont en fonte. Un troisième fragment, qui- est une 
partie du raccord servant à adapter l'antenne, s'adapte parfaitement 
aux antennes et aux éléments d'une mine GY ou d'une mine GR, 
cette pièce étant identique sur les mines de ces deux types. 


Question 4). Rechercher s i  a) de l a  position des miltes dragueres l e  
13 novembre 1946, b) d u  fait qu'un dragage com let des 
eaux albanaises dans cette région n 'a  pas été e ! ectue' Ù 
cette date, et c) d u  passage d u  Mcàuntius, le 22 octobre 1946, 
sans heurter aucune m i w ,  o n  pezlt tirer q d q u e s  colzclu- 
sions et lesquelles touchant l'existence d 'un  champ de mines 
méthodiauement établi et, selon le dispositif ainsi recomu,  
touchant l'objectif ailquel ce champ de mifzes parait répondre. 


La position des mines draguees le 13 rovembre 1946 indique nette- 
ment que les mines ont été méthodquement disposées sur deux rangées. 


Tout dragage antérieur, opéré dans le chenal de la route Médri, 
aurait nécessairement conduit à la découi.erte de ces mines, si elles 
avaient été mouillées à cette époque. 


Le champ de mines était habilement placé, comme si son objet 
eût été à la Bjis offensif et défensii : 1) offensif : afin d'empêcher le 
passage, par le chenal, de navires ayant un tirant d'eau de quelque 
dix pieds ou plus ; 2) défensif : afin d'empêcher les navires du même 
tirant d'eau de pénftrer dans la h i c  dz Saranda. 


Le fait qiie le Alazrritzzcs a traversé sans accident le chax~ip de mines 
moritre sirnplem~nt que ce navire z eu de la chance. Il n'y a rien 
d'étrange, étant donné la densité des mines qu'a rCvélPe h dragage, 
à ce qu'un navire passe au travers d'un champ de mines de cette nature. 


Qi~estion 5). De l'état des mines dragu.kes le 13 novembre 1946, poucez- 
vous tirer quelpues conclusions et lesquelles a u  sujet de la 
date (è laquelle ces mines ont été mot~illées et,  e n  particulier, 
a u  sujet de leur mouillage avant ou npris le 22 octobre 1g4b ? 


L'état des mines draguées au cours de l'opération de déminage du 
13 novembre 1946 -ainsi qü'il ressort du Supplément no 6 aux Comptes 
rendus officiels du Consei: de Sécurité - porte à coniclure que les miiies 
sont à considérer comme ayant été récemment mouillées. 
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1st. A ground mine would not cause this type of damage, and 
certainly not at  this depth of water ; 


2nd. A floating mine can be excluded altogether, as previously 
explained ; 


3rd. The only remaining possibility is a moored contact mine. 


Of the fragments found in Volage, the two small, slightly curved 
pieces are obviously not parts of a mine shell ; for they are of cast iron. 
The third piece, which is part of a horn adapter, fits closely to the homs 
and elements of a GY mine or of a GR mine, the adapters of these two 
types of mine being identical. 


Question (4). Y o u  are requested to examine tlze qws t ims  whether i t  i s  
possible to draw (a) from the Positiolt of the mines swept on 
Noaember 13th, 1946 ; (b) from the fact that a complete 
mineclearafice of the Albanian waters in this area had not 
yet been carried out ut that time; and (c) from the passage of 
the Mauritius on the zznd October, 1946, without striking 
any mine, any conclusions, and, if so, what conclusions, 
regarding the existence of a methodicdly laid minefield and 
the object for which, in the light of tlze disposition of the 
mines, the9 appear to have been laid. 


The position of the mines swept on the 13th November, 1946, strongly 
indicates that the mines were methodically laid in two rows. 


Any previous minesweeping in the Medri Route Channel would 
necessarily have detected such mines, if they had been laid at that time. 


The minefield was skilfully placed, as if its combined object was : 
(1) offensive : to stop ships drawing some IO feet or more from passing 
through the channel; (2) defensive : to stop ships of the same draught 
from entering Saranda Bay. 


That Mauritius passed unmolested through the minefield only shows 
she had good luck. There is nothisg strange in a ship getting through 
a minefield with a densiiy of mines as indicated by the sweep. 


Question (5). From the state of the mines sze~ept on h70z~ember 13th, 1946, 
can you draw any conclusions, and, if so, what conclusions, 
as to the date on which they were moored, and, i n  particular, 
on the question whether they ulere moored before or aftej 
the ~ 2 n d  October, 1946 ? 


The condition of the mines swept during the sweeping operation on 
the 13th November, 1946, as shown in Supplement No. 6 of the Security 
Council Officia1 Records, leads to the conclusion that the mines should 
be considered as recently laid. 
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Nous ne sommes pas en mesure d'indiquer une date, même approxi- 
mative, à l'égard du mouillage. La quantité de coquillages, la végé- 
tation, la rouille, etc., dépendent de bien des éléments, qui varient 
considérablement selon les conditions existantes. Seules des expériences, 
auxquelles il serait procédé durant la même saison de l'année et dans 
les mêmes eaux, pourraient fournir des données suffisantes pour per- 
mettre d'évaluer approximativement l'âge du champ de mines. 


Ne disposant que de renseignements d'ordre général, tout ce que 
nous sommes prêts a affirmer avec certitude est que les mines ne peuvent 
en aucune manière appartenir à un champ de mines qui aurait été 
mouillé durant la guerre. 


Il est impossible de dire, en réponse à la question posée, si les mines 
ont été mouillé2s avant ou après le 22 octobre 1946. L'état des mines 
n'a certainement pas subi de modification appréciable entre le 21 et 
le 23 octobre. 


Question 6). Compte t enu  drs réponses, établies d'accord entre les Parties, 
a u x  questions relatives à l a  position d u  soleil à Sibenik les 
17 et 18 octobre 1946 et sur  l a  base des éléments d u  dossier, 
1'exam.n des circonstances de fait tenant à l a  date, à l'heure, 
a u  site, a u x  conditions de visibilité, à l a  situation des objets 
(navires, mines ,  antennes, rails),  à leurs forme, couleztr et 
dimsnsions, vous conduit-il à l a  conclusion que, dans les 
conditions o u  se trouvait le témoin Kovacic, il était possible 
d'observer le chargement et l a  présence de mines  G1- à 
bord dr navires de la  classe (( M )), dans l'anse dr Panikovac, 
a i ~ t s i  que de rails sur  ces navires ? 


6) RÉPONSE : 
On aurait pu observer : 


- 
a )  Les deux navires de la classe « M », s'ils avaient été ancrés dans 


l'anse de Panikovac ; 
b) les mines et  leurs crapauds à bord de ces navires ; 
c)  le chargement des mines. 


Ces observations auraient pu facilement être faites, quelle que 
soit celle des trois routes indiquées sur la carte N. 1. D. 14/32/48, 
annexe C, dossier E.II/1/72, qu'ait suivie la vedette. 


En outre, pourvu que les navires aient été mouillés du côté nord 
de l'anse, ainsi que l'a indiqué le témoin Kovacic, on aurait pu 
observer : 


d )  que les mines étaient fraîchement peintes (éclat de la peinture). 
Si la vedette avait suivi la route i), elle serait passée à une 


distance d'environ 450 m. de l'anse, et alors 


e )  les antennes et les rails auraient pu être aperçus, mais faiblement. 
Si les routes ii) ou iii) avaient été suivies, nous estimons qu'il 


aurait été impossible d'apercevoir les antennes ou les rails. 







1f7e are not in a position to give even an approximate date for the 
minelaying. The amount of barnacles, growth, rust, etc., is dependent 
on many factors which Vary considérably with prevailing conditions. 
Only actual tests at  the same time of the year and in the same waters 
could give sufficient information to afford a rough estimate of the age 
of the minefield. 


1Vith nothing more than general information, al1 we are prepared 
to state with certainty is that the mines cannot possibly belong to a 
minefield laid during the war. 


The question whether the mines were laid before or after the 
22nd October, 1946, cannot possibly be answered. The state of the 
mines would certainly not alter noticeably from the 21st to the 23rd of 
October. 


Question (6).  Having regard to the replies given, by agreement between 
the Parties, to the qz~estions concerning the position of the 
sztn at Sibenik on October 17th and 18th, 1946, and on  the 
basis 01 the docz~ments i n  the case, does the examination 
of the factztal circumstances concerning (a) the date, (b) 
the time of day,  (c) the lie of the land,  (d) the conditions 
of visibility, (e) the position of the objects (ships, mines,  
horns, rails),  ( f )  their form, coloztr and dimensions, lead 
yozt to the conclusion that,  in the circumstances in which 
the witness Kovacic w m  sitztated, i t  was possible for h i m  
to see the loading and the presence of G Y  mines o n  board 
two ships of the "M"-class in Panikovac Cove and the 
rails on  the ships ? 


(6) AKSWER: 
'The following could have been seen : 


1. A t  16.15 hours:  


( a )  The two ships of the "JI"-class, if moored at Panikovac Cove ; 


(b )  the mine-bodies and sinkers on board these ships ; 
(c)  the loading of the mines. 


These observations could easily have been made, which- 
ever of the three courses indicated on map N.I.D. 14/32/48> 
Annex C in File E.1111172, was followed by the launch. 


Provided that the ships were moored on the northern side 
of the Cove, as stated by the witness Kovacic, also : 


( d )  that the mines were newly painted (the gloss). 
If the launch had followed course (i), it would have passed 


within about 4jo metres of the Cove, and then 


(e )  horns and rails could have been seen, although idintly. 
If either of courses (ii) or (iii) was followed, we think it 


must have been impossible to see horns or raiis. 
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147 AFFAIRE DU DÉTROIT DE CORFOU (FOND) (ANNEXE 2) 


II. A 17 h. 35 : 
A la conrlition que la vue m'ait pas été arrêtée par des obstacles : 


f) On aurait peut-être aperçu de la maison de Keric les silhouettes 
des navires chargés de mines. 


Les conclusions a)  à f ) ,  énoncées ci-dessus, se fondent sur des 
expériences auxquelies il a été procédé à la (( base navale 5 )) (voir 
annexe 11). Ces expériences ont été effectuées à une heure du jour qui 
correspondait à 17 h. 2s à Sibenik le 18 octobre 1946 et dans des 
circonstances semblables. 
Obstacles ayant pu arrêter la vue : 
Les Parties ont exprimé trois opinions différentes au sujet de la 


position éventuelle des navires à 17 h. 35. 
I. Les navires auraient été amarrés le Iong de la jetée sud-ouest : 


dans ce cas, la configuration du terrain aurait empêché de les 
apercevoir. 


2. Les navires auraient été amarrés le long de la partie située le 
plus à l'ouest de la jetée nord-est : dans ce cas, ils auraient été 
également dissimulés à la vue. 


3. Les navires auraient été amarrés le long de la jetée (( construite » 
pour prolonger le quai nord-est. 


Sur la base des documents déposés au Greffe de la Cour - notam- 
ment l'annexe 4 (V), dossier E.I1/1/77 - nous estimons que les indica- 
tions données par l'expert naval du Royaume-Uni, dans l'appendice z 
à l'annexe I, dossier E.I1/1/89, au sujet de la configuration du terrain, 
paraissent être les plus exactes. Dans ce cas, les silhouettes des navires 
auraient pu être partiellement aperçues de la maison de Keric. 


On ne saurait, sans une inspection sur les lieux, donner une réponse 
plus précise. 


Question 7). Déterminer : 
a) le nombre de mines G 1' qu'rrn navire mouiIZeur de mines 


de la classe M » peut charger. 
7) a)  RÉPONSE : 
Nous estimons que les navires de la classe (( M 1) sont d'environ 


130 tonnes, auquel cas les dimensions indiquées dans le Ilfarinkalender 
suédois seraient approximativement exactes. 


Étant donné ces dimensions, le nombre de mines GY que pour- 
raient charger ces mouilleurs de mines serait de vingt, si un poids 
pareil, sur le haut, ne mettait pas en danger la stabilité de celui-ci. 


b) le temps nécessaire pour que deux nazlires de ce type dis- 
$osand chacun d'un mât de charge et d'un trewil 2 ziapezcr et 
placés approximativement dans la fiosition ircdiqztée par le 
témoin Kooacic, prennent leur chargemen4 conzplet de mines. 


7) 6) RÉPONSE : 
Dans des conditions normales, il serait possible de charger en une 


minute et demie une mine avec un mât de charge. Ce temps se fonde - 
l Non reproduite. 
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II. At 17.35 h0~r.S : 
Given no obstacles i n  the line of sight : 


(f) I t  would perhaps be possible from Kenc's house to see the 
silhouettes of the ships loaded with mines. 


The above conclusions (a) to ( f )  are based upon tests made at 
"Naval Base A" (see Annex rl) which were carried out at  a time cor- 
responding to 17.28 hours in Sibenik, on October 18th, 1946, and 
under similar circumstances. 


Possible obstructions to the line of sight : 
Three different opinions have been given by the Parties as to the 


possible position of the ships at  17.35 hours. 
1. Ships moored along the south-western pier. In this case the 


configuration of the land woüld prevent the ships from being 
seen. 


2. Ships moored in the most westerly part of the north-eastern 
pier, where they also wodd have been hidden. 


3. Ships moored along the "built-up" extension of tlie north-eastern 
9UaY. 


From the documents tïled with the Court-espcial:y Annex 4 (V), 
File E.II/1/77 - we think that the statement made by the United King- 
dom expert in Appendix z to Annex 1, File E.I1/1/89, as to the con- 
figuration of the land, appears to be the more correct. In that case 
the silhouettes of the ships may partly have been seen from Keric's 
house. 


A more definite statement cannot be made without inspection of 
the locality. 


Question (7). Y o u  are requested to state your opinion as to 
(a) the r~umber of GY mines which a minelayer of the 


"M"-class could load. 
(7) (a) ANSWER : 
We assume that the "W-class ships are of about 130 tons, in which 


case the dimensions given in the Swedish Marinkalender would be 
approximately correct. 


According to these dimensions, the number of GY mines these mine- 
layers can take would be. twenty, if stability allowed for this top weight. 


(b) the time required by h o  shifis of this c las ,  emh 
possessing a derrick and a steam winch, a d  lying 
apfiroximately i n  the positions iftdicated by the m'tness 
Kovacic, to take their complete load of mines. 


(7) (b) ANSWER : 
Under normal conditions, it should be possible to load oce mine with 


one derrick in 14 minutes' time. This time is based upon a g ~ e a t  number 


Not reproduced. 
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sur un grand nombre de données, émanant de nos trois marines ; les 
temps indiqués sont remarquablement concordants. 


Dans des conditions moins favorables, le temps nécessaire ne devrait 
pas dépasser trois minutes par mine et par mât de charge. 


Nous estimons que la pleine charge de mines aurait pu être em- 
barquée en une heure. 


et c) si les mines type GY sont normalement pourvues d'an- 
tennes quand elles sont chargées sur le navire ou si ,  au  
contraire, les antennes doivent laormalement être fixées sztr les 
mines au moment du  mouillage. 


Les mines GY ne sont pas pourvues d'un dispositif protecteur 
pour les antennes. 


Ces mines sont mises en place avec ou sans leurs antennes, selon 
les instructions données par les autorités intéressées. A notre avis, 
la méthode la plus sûre consisterait à dévisser les couvercles de bakélite 
et .à visser les antennes, une fois les mines à bord. 


Cette opération exige environ 5 minutes par mine, si elle est effectuée 
par une personne non spécialisée ; il pourrait y être procédé à tout 
moment avant le mouillage des mines. 


Question 8 )  i). E n  supposant que les mines découvertes le 13 novembre 1946 
aient été mouillées à quelque moment, au  cours des quelques 
mois précédents, quel que soit l'auteur de ce fait, étudier 
les renseignements que l'on possède sur a) le nombre et la 
nature de ces mines, b) les moyens de les mouiller, et c) 
le temps nécessaire à cet eflet, compte tenu des di4érents 
états de la mer, des circonstances locales et des difiérentes 
circonstances atmosphériques, et déterminer si l'on peut, de 
cette étude, tirer quelques conclusions et lesquelles au  sujet 
i) des moyens employés pour l'établissement du  champ de 
mines découvert le 13 novembre 1946. 


II n'est pas douteux que les mines GY, au nombre de 24 ou plus, 
qui ont été mouillées à Saranda, ont été placées dans la position 
qu'elles occupaient par un navire de surface. Ce n'est pas par des 
sous-marins ou des avions que s'effectue le mouillage de mines GY. 


Le temps nécessaire au mouillage de ces mines est approximati- 
vement le même que celui qu'il faut à un navire à vapeur pour parcourir 
la distance comprise entre les points où le barrage des mines doit être 
installé, augmenté du temps nécessaire pour s'approcher de la région 
surveillée, pour quitter cette région et pour prendre des alignements. 


Au total, le temps durant lequel des mouilleurs de mines se seraient 
trouvés dans les eaux situees entre le cap Kiephali et le monastère 
Saint-Georges aurait été d'environ 2 h. 112, la vitesse étant de 6 nœuds, 
si les navires s'étaient approchés venant du Nord et étaient repartis 
vers le Nord. 
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of actual reports from Our three navies, and the times are remarkably 
consistent. 


Under less favourable conditions, the time required should not be 
more than 3 minutes per mine per derrick. 


We assume that the full load of mines could have been taken on board 
within an hour. 


and (c) whether GI' mines are normally fitted with lzorns wherz 
they are loaded on ships, or wlzetlzer, on the contrary, 
they norntally have to be fitted with the horns at the 
time when they are moored. 


(7) (c) ANSWER : 


Guards to the horns are not fitted to GY mines. 


These mines are loaded with or without horns in place, according 
to the rules laid down by the authorities concerned. In Our opinion, 
the safest procedure would be to unscrew the bakelite covers and screw 
in the horns after the mines were on board. 


This requires approximately 5 minutes per mine per unskilled person 
and could be done at any time before the mines are laid. 


Question (8)  (i). On the assumption that the mines discovered on Novem- 
ber 13th, 1946, were laid at some date within the fm 
preceding months, whoever may have laid them, you 
are reqwsted to examine the information available 
regarding (a) the number and the naizcre of the mines, 
(b) the means for laying them, alzd (c) the time required 
to do so, having regard to the dieerent states of the sea, 
the conditions of the locality, and the diflcrent weather 
conditions, and to ascertain whether i t  i s  possible in that 
way to draw any conclusions, and, if so, w h d  conclu- 
sions, in regard to-(i) the means employed for layingthe 
mine field discovered cm ATovember q t h ,  1946. 


(8) (i) ANSWER 


There is no doubt that the 24 or more GY mines which were laid 
a t  Saranda, were placed in their position by means of surface craft. 
The laying of GY mines is not done by submarine or by aircraft. 


The time necessary to lay those mines is approximately the same as 
the time taken to steam the distance between the points where the 
mine barrage is to be laid, plus the necessary time to approach and 
leave the area of vigilance and to take fixes. 


The total time that the minelayers would be in the waters between 
Cape Kiephali and San Giorgio Monastery amounts to about two and 
a half hours at a speed of six knots, if the ships are approaching from 
the North and leaving towards the North. 
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Si les navires avaient abordé le secteur par le Sud, le temps nécessaire 
serait d'environ deux heures pour une distance comprise entre le voi- 
sinage de Barchetta Rock et l'extrémité nord du champ de mines 
pourvu que les navires soient repartis vers le Sud. 


Si les navires avaient pénétré dans la région surveillée en venant du 
Nord, et l'avaient quittée en se dirigeant vers le Sud, le temps nécessaire 
pour la pose des mines entre le cap Kiephali et Ie monastère Saint- 
Georges aurait été d'environ deux heures. 


Si les navires venant du Sud avaient quitté la région en se dirigeant 
vers le Nord, le temps aurait été d'environ deux heures. 


Question 8) ii). et (ii) de la possibilité de mouiller ces mines par ces 
moyens sans que les autorités albanaises en aient eu 
connaissance, compte tenu des moyens de surveillance 
existant dans la région de Saranda. 


8) ii) RÉPONSE : 


Possibilité de voir l'opération. La navigation par le Détroit de Corfou 
ne présente pas de grandes difficultés, quand il s'agit simplement de 
franchir ce détroit. Mais, pour pouvoir placer un champ de mines avec 
précision, ainsi que cela a été fait, il faut que la visibilité soit norma- 
iement bonne, pour permettre de prendre avec précision sur la côte 
des relèvements croisés, étant donné qu'il n'existe qu'un seul phare 
dans le voisinage. 


Les points de repère nécessaires se trouveraient probablement à une 
distance plus grande que celie qui séparait de la côte le point observé, 
lors de l'alignement pris avant de procéder au mouillage des mines: 
par exemple on aurait pu choisir le monastère et la pointe de Limione. 
Soit dit en passant, l'une des rangées de mines coïncide effectivement 
avec une ligne joignant ces deux points de repère. On aurait pu prendre 
un autre alignement sur le promontoire nord-ouest de la pointe Denta. 
Bien entendu, les objets s'aperçoivent plus clairement lorsque l'on 
regarde vers la mer, que lorsque l'on regarde vers la terre. 


Les mouilleurs de mines doivent être passés à cinq cents mètres 
environ au large de la côte, entre la pointe Denta (endroit tout indiqué 
pour un poste d'observation) et  le monastère Saint-Georges. 


De cette partie de la côte, une opération de mouillage aurait facilement 
pu être observée par un guetteur à l'aide de jumelles ordinaires. 


Les navires seraient probablemcnt restés dans le chenal déminé et, 
en conséquence, auraient également pu être apetçus du cap Kiephali et 
plus facilement encore du monastère Saint-Georges ; en effet, si l'on 
avait mouillé, en partant du Sud, les mines de la rangée située le plus 
à l'Est, le mouiileur de mines aurait probablement été à moins d'un 
demi mille du monastère. 


Si la pose des mines a été effectuée dans l'obscurité, il est douteux 
que l'opération ait pu être observée de Porto Edda. 


Si l'opération a été effectuée en plein jour, on peut dire sans hésitation 
qu'elle a dû être remarquée par les autorités albanaises. 


Possibilité d'entendre l'opération. Los coriditions les plus favorables 
pour permettre d'entendre le mouiilage des mines seraient : 


a) calme plat dans le voisinage immédiat de l'observateur ; 







If they approached frorn the South the time would be about two 
hours from the neighbourhood of Barchetta Rock to the northern end 
of the minefield, provided they left towards the South. 


If the ships approached the area of vigilance from the North and 
left towards the South, the time necessary between Cape Kiephali 
and San Giorgio Monastery would be about two hours. 


If the ships approached from the South and left towards the North, 
the time would be about two hours. 


Questiota (8) (ii). and to (ii) the possibility of mooring those mines 
wi th  those means z i thout  the Albanian authorities 
being aware of i t ,  having regard to tlze extent of the 
measures of vigilance existing in the Saranda region. 


(8) (ii) AXSWER : 


T h e  possibility of seeing the operation. The Corfu Channel can be 
navigated with no great difficulty, when it iç a question of simply 
passing through. But to place a minefield accurately, as was done, 
requires a reasonably good visibility so that definite cross-bearings on 
the coast can be taken, as there is only one lighthoiise in the 1-icinity. 


The necessary landmarks would probably be at a greater distance 
away than the distance from the fix (taken before starting the mine- 
laying) to the shore : for instance, the Monastery and Limion Point 
might be selected. Incidentally, one row of mines does actually point 
to both of these landmarks. Another bearing might be taken on 
the north-west promontory of Denta Point. Of course, objects can 
be seen much more clearly when looking seawards than when looking 
landwards. 


The minelayer must have passed at about 500 metres off the coast 
between Denta Point (an obvious place for a look-out) and the 
San Giorgio Monastery. 


From this part of the coast the minelaying could easily have been 
observed by a look-out with ordinary hinoculars. 


The ships would probably have kept t~ the swept channel and 
might therefore also have been seen from Cape Kiephali and even 
more so from the San Giorgio hIonastery ; for if the eastern line of 
mines was laid frorn the South, the minelayer must probably have 
been within half a mile of the Monastery. 


If the minelaying was done in darkness, it is doubtful whether it 
could have been observed from Porto Edda. 


If done in daylight, it can unhesitatingly be said that the operation 
must have been noticed bÿ the Albanian authorities. 


T h e  possibility of hearing. The most favourable conditions for 
liearing a minelaying operation would be : 


(a) dead quiet in the immediate vicinity of the observer ; 
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b) vent soufflant de la côte (pas de ressac) ; 
c) force du vent : 3 ou moins (échelle Beaufort) ; 
d )  les personnes à terre s'attendant à une opération quelconque, et 


étant en état d'alerte ; 
e) l'équipage à bord des mouilleurs de mines manquant de pratique 


(bruits et lumières inutiles) ; 
f )  écho renforçant le son. 


Des expériences ausquelles il a été procédé à la « base navale B )) 


(voir annese 2 l), dans des conditions analogues à celles qui ont été 
indiquées ci-dessus, ont démontré que le bruit provenant du rail pouvait 
s'entendre faiblement à une distance d'environ douze cents mètres, et 
que le bruit causé par l'immersion de la mine ne.pouvait s'entendre 
faiblement qu'à six cent cinquante mètres environ. 


D'autres bruits, en outre, réduisent rapidement la perceptibilité. 
En  conséquence, si les conditions étaient favorables, il aurait été 


possible d'entendre le mouillage des mines, de la pointe de Limione et 
de la côte entre la pointe Denta et le monastère Saint-Georges, mais 
non de Porto Edda. 


Dans des conditions moins favorables, il serait toutefois impossible, 
de tous les points qui viennent d'être indiqués, d'entendre l'opération. 


Nous ne possédons pas de renseignements çuffisants, quant aux 
conditions dans lesquelles ont été posées les mines, pour pouvoir 
donner une réponse plus précise. 


Le présent rapport a été établi en anglais, en un exemplaire, déposé 
au Palais de la Pais, à La Haye, le huit janvier mil neuf cent quarante- 
neuf. 


(Sigzé) S. T. CROSS, 
Secrétaire du Comité. 


1 Non reproduite. 
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(b) wind blowing off shore (no surf) ; 


(c )  wind force 3 or less (scale Beaufort) ; 


(d)  people ashore suspecting some action to be going on, and being 
on the alert ; 


(e) people on board minelayers not skilful (unnecessary lights 
and noises) ; 


(f) where echoes strengthen the sound. 


Tests which we have canied out at  "Naval Base B" (see Annex 2 l) 
under similar conditions to those stated above show that rail noise 
could be heard faintly a t  a distance of about 1,200 metres, while a 
splash could be heard faintly only at about 650 metres. 


Additional noises quickly reduce the audibility. 
Accordingly, under favourable conditions it would be possible to 


hear the minelaying operation from Limion Point and from the coast 
betweenDenta - - - Point and San Giorgio Monastery, but not from Porto 
Edda. 


Under less favourable conditions it would, however, be impossible 
to hear the minelaying from any of the positions mentioned. 


We are not in the possession of sufficient information as to con- 
ditions when the mines were laid to give a more definite statement. 


This Report was drawn up in English in one copy, at  the Peace 
Palace, The Hague, this eighth day of January, one thousand nine 
hundred and forty-nine. 


(Signed) S. ELFFERICH. J. BULL. AND. FORSHELL. 


(Signed) S. T. CROSS, 
Secretary of .the Cornmittee. 


' Not reproduced. 







DÉCISION DE LA COUR, DU 17 JANVIER 1949, 
RELATIVE A UNE ENQUÊTE SUR LES LIEUX 


La Cour invite les experts désignés par l'Ordonnance du 17 décem- 
bre 1948 à se rendre à Sibenik et à Saranda, à faire sur le territoire 
et dans les eaux adjacents les constatations qu'ils jugeraient utiles 
ainsi que, le cas échéant et dans la mesure du possible, des expériences, 
le tout en vue de vérifier, compléter et, s'il y a lieu, modifier les réponses 
énoncées dans le rapport déposé par eux le 8 janvier 1949. 


Les Parties auront la faculté de présenter aux experts des suggestions 
touchant les points sur lesquels devraient porter leurs constatations 
ou expériences. 


Le Greffier, sous l'autorité du Président, prendra les mesures néces- 
saires pour la mise en route des experts et pour que leur soient assurées 
les facilités indispensables à la bonne et prompte exécution de leur 
mission. 


Dans les huit jours qui suivront le dépôt au Greffe du rapport complé- 
mentaire des experts, les Parties pourront déposer au Greffe des obser- 
vations concernant les constatations nouvelles faites dans le rapport. 







DECISION OF THE COURT, DATED JANUARY 17th, 1949, 
REGARDING AN ENQUIRY ON THE SPOT. 


The Court requests the Experts appointed by the Order of the,17th 
December, 1948, to proceed to Sibenik and Saranda, and to make, on 
the land and in the waters adjacent to these two places, any in- 
vestigations and, so far as possible, any experiments which they may 
consider useful with a view to verifying, completing and, if nece- 
sary, modifying the answers given in their Report filed by them on 
January 8th, Ï949. 


- 


The Parties shall have the right to make suggestions to the Experts 
regarding the points to which their investigations and experiments 
should be directed. 


The Registrar, with the authority of the President, shall make the 
preparations required for the journey of the Experts and for ensuring 
that they will receive a11 the facilities essential to the due and prompt 
accomplishment of their mission. 


IVithin one week of the filing of the complementary Report of the 
Experts in the Registry, the Parties may file in the Registry their obser- 
vations upon any new statements which it may contain. 







RAPPORT DES EXPERTS, DU 8 FÉVRIER 1949, SUR LES 
CONSTATATIONS ET EXPÉRIENCES FAITES A SIBENIK 


ET A SARANDA 
[Traduction.] 


désignés par l'ordonnance de la Cour du 17 décembre 1948 et qui, 
en exécution de la décision de la Cour du 17 janvier 1949, se sont 
rendus à Sibenik et Saranda, ont l'honneur de présenter à la Cour 
leur rapport sur les constatations et expériences faites par eux. 


Les investigations ont porté sur les points suivants : 
1. A Sibenik, les 24 et 25 janvier 1949 : 


a) Longueur des quais dans l'anse de Panikovac ;, 
b) existence d'un « quai prolongé )1 ; 
c) profondeur de l'eau le long des quais dans l'anse de Panikovac ; 
d )  existence d'épaves ou d'obstacles le long du quai sud-ouest ; 


e) configuration du terrain autour de l'anse de Panikovac ; 
f) disposition générale des tunnels dans l'anse de Panikovac ; 
g) vue que, d'une vedette passant devant l'anse de Panikovac et 


suivant 


1) le trajet i), 
2) le trajet iii), 


tels que ces trajets sont indiqués dans l'annexe C au document 
déposé au Greffe le 27 novembre 1948 et intitulé « Réponses, 
établies d'accord entre les Parties, aux questions relatives à la 
position du soleil à Sibenik II, on peut avoir sur un mouilleur de 
mines de la classe (( M )) amarré dans cette anse ; 


Jz) possibilité pour une vedette d'accoster à la pointe de Kulina ; 
i) inspection d'ensemble du « M 2 )I ; 
j )  champ de vision de la terrasse de Keric, et visibilité de cette 


terrasse en plein jour et à l'heure où se terminait le crépuscule 
civil le 24 janvier 1949 (17 h. 30) ; 


k) temps nécessaire pour se rendre à pied de Mo10 Krka à la maison 
de Keric, en passant par la maison de Kovacic ; 


II. A Saranda, les 28 et 29 janvier 1949 : 
a) Observation de la côte entre la colline de Limione et le monastère 


de Saint-Georges ; 
b) visite du monastère, en y parvenant de terre ; 
c )  visite du cap Denta, en y parvenant de terre ; 
d) possibilité d'observer, pendant la nuit, depuis le monastère 


Saint-Georges, le passage d'un navire suivant la ligne est, l'em- 
placement de la rangée est des mines indiquée à l'annexe g du 
Mémoire du Gouvernement du Royaume-Uni ; 


e) débarquement au cap Denta afin de vérifier l'esactitude des 
observations qui, de la mer, avaient été faites sur ce lieu ; 







EXPERTS' REPORT DATED FEBRUARY 8th, 1949, ON THE 
INVESTIGATIONS AND TESTS AT SIBENIK AND SARANDA. 


appointed by Order of Court of Decernber 17th, 1948, visited Sibenik 
and Saranda in pursuance of the Court's decision of January 17th, 1949. 
They have the honour to subrnit to the Court a report on the observa- 
tions made and tests carried out by them. 


Investigations were made as to the following points : 
1. At Sibenik on January 24th and 25th, 1949 


(a) Length of the quays at  Panikovac Cove ; 
(b)  existence of a "built-up quay" ; 
(c)  depth of water alongside the quays in Panikovac Cove ; 
(d) existence of a wreck or of obstructions alongside the south- 


western quay ; 
(e) configuration of the land at  Panikovac Cove ; 
(f) general lay-out of the tunnels at  Panikovac Cove; 
(g) what could be seen of an "Mt'-class minelayer moored in 


Panikovac Cove, during the course of the journey by motor 
boat past the Cove, following : 
(1) route (i), 
(2) route (iii), 
as these routes are described in Annex C to the document 
filed in the Registry on November 27th, 1948, and headed : 
"Agreed answers to questions in connexion with state of Sun 
at Sibenik" ; 


(h) possibility of mooring a motor launch at  Kulina Point ; 
(2) a general inspection of "M 2" ; 
( j )  the line of sight from Keric's terrace, and what could be 


seen from the tenace in broad daylight, and at the end of 
civil twilight on January q t h ,  1949 (17.30 hours) ; 


( k )  the time required for walking from Mo10 Krka, via Kovacic's 
house, to Keric's house ; 


II.  At Saranda on Janzcary 28th and zgth, 1949 : 
(a) Survey of the Coast from Limion Hill to San Giorgio 


Monastery ; 
( b )  \-kit to the Monastery by land ; 
(c )  visit to Denta Point by land ; 
(d) possibility of observing, from the San Giorgio Monastery, 


the passage of a ship by night along the line on which the 
eastern row of mines was laid (as shown in Annex 9 of the 
United Kingdom Memorial) ; 


(e) a landing at Denta Point to check the accuracy of observations 
made of this area from the sea ; 
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1) observation de la côte entre Saranda et le cap Kiephali ; 
g) visite de la colline de Limione ; 
A) visite du feu de Saranda. 


Le croquis ci-joint (annexe 1 l) rend compte de l'état de choses 
constaté dans l'anse de Panikovac. 


DÉT-~IL DES IXVESTIGATIONS ÉNUMÉRÉES DAXS LA SECTION 1. 


1 a) Les quais ont été mesurés, les dimensions étant approsima- 
tivement celles qu'avait indiquées l'amiral Moullec (les dimensions 
sont données à l'annexe I l ) .  


Sur le quai nord-est, des rails de voie étrcite et des wagonnets 
porte-mines ont été observés. Ces wagonnets n'étaient manifestement 
pas du type employé pour transporter des mines allemandes GY. 


1 b) L'absence de tout (( quai prolongé )) a été constatée, comme 
celle de tout vestige qui eût pu laisser supposer qu'un tel quai ait 
existé autrefois. 


1 c) Des sondages pour connaître 1s profondeur de l'eau le long 
des quais ont été effectués à marée basse ; les résultats sont indiqués 
à l'annexe 1 l. La différence entre la niarée haute et la marée basse 
est d'environ 60 centimètres. 


1 d) Il n'y a trace d'aucune épave ou a obstacles le long du quai 
sud-ouest. 


1 e) La configuration d u  terrain est telle qu'à 16 h. 06, le 24 jan- 
vier ~ g q g ,  uii navire mouillé en un endroit quelconque de l'anse de 
Panikovac se serait trouvé dans l'ombre. A la dzte et à l'heure qui 
viennent d'être indiquées, la hauteur du soleil était de 7" 6'. 


Note. - Le 24 janvier 1949, le soleil s'est couché 55 minutes 
après 16 h. 06 ; le 19 octobre 1946, le soleil s'était 
aussi couché 55 minutes après 16 h. 20. 


1 1) L'entrée des tunnels a été mesurée. Les rails qui y conduisent 
semblaient en bon état et avaient probablement été .utilisés peu de 
temps auparavant. Ceci est démontré par l'absence de rouille, alors 
que la rouille apparaissait sur les rails mentionnés sous !a rubrique 1 a). 


Le sol des tunnels étant recouvert de plaques de tôle, il n'était pas 
possible d'observer les rails qu'elles recouvraient. 


Le tunnel conduit à une excavation plus large que les experts n'ont 
pas insisté pour examiner entièrement. Toutefois, il a été possible 
de voir, entreposées dans le tunnel, de vieilles munitions ainsi que 
des mines de fond et, dans l'excavation, des mines de fond allzmandes 
de type moderne (mines ovales). 


Lalumière électrique était installée dans les tunnels maisne fonction- 
nait pas lors de la visite. Les observations furent faites à l'aide d'une 
seule lampe de poche électrique, et les détails ne pouvaient ètre vus 
très nettement. 


1 Non reproduite. 
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( f )  survey of the coast from Saranda to Cape Kiephali ; 
(g) visit to Limion Hill ; 
(h) visit to Saranda lighthouse. 


The attached sketch (Annex 1 l) shows the situation as it was found 
to be at  Panikovac Col-e. 


DETAILS OF INVESTIGATION MENTIONED UNDER 1. 


1 (a) The quays were measured and the dimensions found to be 
approximately as given by Admiral Moullec (dimensions are shown 
in Annex 1 l). 


At the north-eastern quay, standard small-gauge rails and mine- 
transport cars were observed ; the latter were evidently not of the 
type used to transport German GY mines. 
- 1 (b) No "built-up quay" was observed, nor were any remnants 


seen such as would indicate the previous existence of such a quay. 


1 (c)  Soundings of the depth of water alongside the qua s were 
taken at low tide, and are shown in Annes 1 l. Difference etween 
high and low water : approximately 60 cm. 


g 


1 (d) There were no traces of any wrecks or obstructions alongside 
the south-western quay. 


1 (e) The configuiation of the land was such that, a t  16.06 hours 
on January q t h ,  1919, a ship moored an'where in Panikovac Col-e 
would be in the shade. On this dai; and at  this time, the altitude of 
the sun was 7" 6'. 


Note.-16.06 hours on Januarjr 24th, was 55 minutes before 
sunset ; 16.20 hours on October ~ g t h ,  1946, was also 
55 minutes before sunset. 


1 ( f )  The entrances to the tunnels were measured. The rails 
leading to them appeared to be in working order and had probably 
been used not long before. This was proved by the absence of mst, 
which was apparent on the rails mentioned under 1 (a). 


The fact that the floor of the tunnels was covered with iron sheeting 
prevented rails from being observed. 


The tunnel led to a widened excavation which the esperts did not 
insist on examining entirely. But they were able to see old ammunition 
and ground mines stored in the tunnel and modem German ground 
mines (oval) stored in the excavation. 


Electnc light was installed in the tunnels, but was not working at  
the time of Our visit. Observations were made with the aid of a single 
electric torch and details could not be seen \-ery distinctly. 


Not reproduced. 







Des observations ainsi faites dans l'anse de Panikovac, il ressort les 
conclusions suiziantes : 


i) On eût pu amarrer un mouilleur de mines de la classe « M » le 
long du quai sud-ouest ou du quai nord-est. L'emplacement le 
plus favorable au chargement aurait été le quai sud-ouest, plus 
proche des deux tunnels. Si, sur deux mouilleurs de mines de 
la classe « M », l'on devait en même temps charger des mines 
provenant de ces deux tunnels, la méthode la plus rapide consis- 
terait a les amarrer le long du quai sud-ouest, l'un derrière 
l'autre. 


L'absence de « quai prolongé )) empêcherait les deux navires 
d'être amarrés le long du quai nord-est, l'un derrière l'autre. 


ii) L'éclat des mines fraîchement peintes ne pouvait avoir été 
observé après 16 h. 15, le 19 octobre 1946, car, à ce moment, 
les navires se trouvaient dans l'ombre. 


iii) La dimension des entrées des tunnels n'est pas un obstacle à 
leur utilisation pour le stockage des mines allemandes GY. Si 
les tunnels ont servi à stocker en même temps des mines GY 
(mines ancrées) et des mines de fond, les premières ont pu être 
placées dans la partie élargie de l'excavation, et les secondes 
dans le tunnel proprement dit. Dans ce cas, et s'il avait fallu 
charger à bord les mines GY, le tunnel aurait dû être dégagé 
pour pouvoir les sortir, ce qui aurait amené à entreposer momen- 
tanément sur le quai les mines de fond. 


Note. - Le représentant du Gouvernement yougoslave a 
déclaré qu'il était impossible de faire des expériences 
avec des mines GY (par exemple, de les charger a 
bord des navires), car aucune mine de ce type n'était 
disponible. 


1 g) Des expériences de visibilité ont été faites en passaiit en vedette 
devant l'anse de Panikovac en suivant les trajets indiqués dans l'an- 
nexe C au document déposé au Greffe le 27 novembre 194s et mentionné 
ci-dessus. 


Le 24 janvier 1949, a 16 h. 16, le premier passage fut effectué selon 
le trajet i). La hauteur du soleil était alors de 6" 1'. 


Le mouilleur de mines « M 2 )) était amarré, l'arrière vers la rade 
de Sibenik, le long de la jetée nord-est, et se trouvait entièrement 
dans l'ombre des collines. 


En passant devant l'anse de Panikovac selon le trajet i), la distance 
de la vedette à l'anse fut mesurée : elle était de 520 mètres. 


A 16 h. 25, un second trajet fut effectué suivant la même route. 


Pendant les deux trajets, i l  était possible d'observer : 
a )  le « M 2 s, à quelque endroit qu'il fût amarré dans l'anse de 


Panikovac ; 
b) des gens marchant sur le pont du « M 2 ». 


On eût pu voir : 
c) les mines en train d'être chargées à bord du « M 2 1). 


Peut-être eût-on pu voir : 
d)  les mines et les crapauds placés à bord des navires. 
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The following colzclusions can be drawn fiom the above obsewations ut 
Pa7tikaiac Coae : 


(i) An "M"-class minelayer could have been moored along the 
south-western or along the north-eastern quay. The best place 
for loading would be the south-western quay, which is closest 
to both tunnels. If loading were to be done simultaneously 
from both tunnels, the quickest way to load two "M"-class 
minelayers would be to moor them alongside the south-western 
quay, one astern of the other. 


As there is no "built-up quay", two ships could not be moored 
along the north-eastem quay, one behind the other. 


(ii) The gloss of newly painted mines codd not have been observed 
at  any tirne after 16.15 hours on October ~ g t h ,  1946; for at  
that time the ships were in the shade. 


(iii) The entrantes to the tunnels were wide enough to permit their 
being used to accommodate German GY mines. If both GY 
mines (moored mines) and ground mines were stored in the 
excavations, it would be feasible to stow the moored mines in 
the widened area and the others in the tunnel itself. If this 
were done and if the GY mines had to be loaded, the ground 
mines would have to be cleared from the tunnel and placed 
temporarily on the quay-side, in order to remove the GY mines. 


Note.-The Yugoslav representative said that it was impos- 
sible to carry out tests with GY mines (e.g., loading 
on board ship), since no such mines were available. 


1 (g) Observations were made as to visibility while passing Panikovac 
Cove in a launch, at  various distances, as shown in Annex C to the 
document filed in the Registry on November 27th, 1948, and mentioned 
above. 


At 16.16 hours on January 24th, 1949, the first trip was made on 
route (i). The altitude of the Sun at  the moment was 6" 1'. 


The "M 2" was moored with her stern towards the Sibenik Bay 
alongside the north-easter'h quay, and was completely in the shade 
of the hills 


When passing Panikovac Cove on route (i), the distance from the 
launch to the Cove was measured and found to be 520 metres. 


At 16.25 hours a second trip was made over the same route. 
During both trips it was possible to obsewe : 


(a) the "M 2" moored at  any place in Panikovac Cove ; 


(b) people waiking on the deck of the "M 2". 


I t  would be fiossible to see : 


( c )  mines being loaded on board the "M 2". 


I t  might be possible to see : 


(d) mine bodies and sinkers on board these ships. 







I l  attrait été impossible de voir : 


e) que les mines étaient fraîchement peintes ; 
f)  les antennes ou les rails (les navires se trouvant dans l'ombre). 


Un troisihme passage fut effectué le même jour, à 16 h. gj, suivant 
le trajet iii). 


La hauteur du soleil était alors de 3" 2'. 
Le « M 2 » était amarré dans la même position ; la distance de la 


vedette au « M 2 » fut mesurée, elle était de 840 mètres. 
Au corn de ce passage, on constata qu'il étuit possible d'observer les 


navires amarrés dans l'anse de Panikovac. 
I l  aurait été possible de voir des mines en train d'être chargées. 
Aucune azctre observation n'aurait #JU être faite en suivant ce trajet. 
1 h) Pendant les préparatifs des passages relatés sous la rubri- 


que 1 g), la côte nord-est de la presqu'île de Mandalina fut observée. 
Plusieurs appontements furent aperçus auxquels une vedette aurait 
aisément pu accoster. Si la vedette avait accosté à la pointe de Kulina, 
elie n'en aurait pas moins dû suivre le trajet ii), de la pointe de Kulina 
à Mo10 Krka. 


On ne voit pas pourquoi elie aurait suivi le trajet i). Le trajet iii) 
aurait été suivi si la vedette n'avait pas relâché à la pointe de Kulina. 


En suivant le trajet ii), la distance de la vedette à l'anse de Panikovac 
aurait été de 600 mètres, et les possibilités d'observation auraient 
été les mêmes que dans le cas du trajet i). 


1 i) Le « M 2 » fut trouvé équipé en dragueur de mines. L'appareil 
de dragage consistait en une drague Oropesa pour mines ancrées. Le 
treuil de dragage se trouvait à un mètre en avant du mât arrière. 


Ce navire pourrait cependant être aisément converti en mouilleur 
de mines. Il comporte, à cet effet, l'équipement suivarit : 


a) un mât de charge pour embarquer les mines, d'une longueur de 
7,80 m., dimension de la manille : 0,025 m. ; 


b) des boulons logés dans le pont pour fixer les traverses des rails, 
ces boulons étaient bien graissés et faciles à ôter; 


c)  longueur des rails à tribord et à bâbord : 12,70 In. chaque ; 
distance entre les boulons : 0,675 m. ; 
trois charnières par rail ; 
pas de p!zque tournante. 


Ces rails sont d'une longueur suffisante pour y placer en tout 
18 à 20 mines GY. 


Toutefois, l'écartement intérieur nécessaire pour les mines GY 
est de 0,70 m., et, sur le c M 2 », la distance entre les boulons 
est de 0,675 m. On doit se souvenir que l'écartement des rails 
dépend uniquement de la façon dont les traverses sont construites 
et dont les rails sont fixés sur les traverses. Il existe des rails 
pour voies étroites, dont l'écartement peut être réglé selon les 
besoins. Toutefois, il n'y avait pas à Sibenik de rails disponibles 
qu'on pût inspecter ; 


d) des treuils pour filin de petite dimension étaient fixés sur le pont ; 
mais on aurait pu facilement les enlever. 







I t  would have been impossible to see : 


(e) that the mines were newly painted ; 
(f) horns or rails (ships being in the shade). 


A third trip was made at  16.35 hours on January 24th, 1949, on 
route (iii). 


The altitude of the sun at  this moment was 3' 2'. 
The "M 2" was moored in the same position and the distance 


measured from the launch to the "M 2" was found to be 840 metres. 
During this run 'it zeu.~ found possible to observe ships moored in 


Panikovac Cove. 
It would be possible to observe the actual loading of mines. 
No other observations could have been made while following this route. 


1 (h) During the preparation for the trips mentioned under 1 (g), 
the north-east coast of Mandalina Peninsula was observed. Several 
jetties were seen at  which a launch could easily be moored. If the 
launch calIed at Kulina Point, it would, however, follow route (ii) from 
Kulina Point to Mo10 Krka. 


We can see no reason why route (i) should be followed. Route (iii) 
would be followed if the launch clid not cal1 at Kulina Point. 


The distance from route (ii) to Panikovac Cove would be 600 metres 
and the possibility of observation would be the same as mentioned 
for route (i). 


1 (i) The "M 2" was found to be fitted out as a minesweeper. 
Minesweeping gear consisted of Oropesa gear for moored mines ; the 
minesweeping winch was situated about one metre in front of the 
aft mast. 


This ship could, however, easily be converttd into a minelayer, and 
had for the purpose the following equipment : 


(a) a derrick to load mines. 
Length of derrick: 7.80 metres. Diameter of shackle: I inch; 


(b) props in the deck to fix the sleepers of the mine rails. 
These props were well greased, and easily removable ; 


(c)  length of rails on starboard and port side : each 12.70 metres ; 
distance between props : 0.675 metres ; 
three joints on either rail ; 
no turntables. 


These rails are of a sufficient length to accommodate 18-20 
GY mines in all. 


Although the inside width of rails needed for GY mines is 
70 cm. and the distance between the props on "M 2" is 67.5 cm., 
it should be borne in mind that the actual width of the rails 
dependr entirely on the construction of the sleepers and the 
attachment of the rails to the sleepers. There exist small- 
gauge rails of which the width can be regulated as required ; 
at  Sibenik, however, the rails were not available for inspection ; 


(d) small wire winches were screwed into the deck, but were easily 
removable. 
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Ce qui précède permet de conclure qu'à bord du « A-I 2 » on aurait pz4 


charger des mines G Y .  


1 j )  et k) Les experts se sont rendus sur la terrasse de Keric afin 
d'observer la vue que l'on y a sur l'anse de Panikovac. Ils ont emprunté 
la route que le témoin Kovacic déclare avoir suivie à partir de Mo10 Krka. 


Le trajet a été effectué le 24 janvier 1949. L'heure d'arrivée a Mo10 
Krka était 16 h. 43. 


Il  fallut 12 minutes de marche pour se rendre à la maison de 
Kovacic, et 14 minutes pour aller de la maison de Kovacic à celle de 
Keric. 


Les coltditions atmosphériques, le 24 janvier 1949, étaient les sui- 
vantes : ciel sans nuages, temps clair, bonne visibilité, légère brise. 


Le 19 octobre 1946, le soleil s'était couché CL 17 h. 15 ; le crépuscule 
civil était à 17 h. 41. 


Le 24 janvier 1949, le soleil s'est couché à 17 h. I ; le crépuscule 
civil était à 17 h. 30. 


Les observations suivantes furent faites: le 24 janvier 1949, à 
17 h. 30, le « M 2 )) n'était pas visible de la maison de Keric. Le 
« 2 » se trouvait dans la même position que pendant l'après-midi 
(amarré le long du quai nord-est). 


On demanda alors par téléphone au « M 2 )) de se déplacer vers 
l'Est et de s'amarrer dans la position qu'il aurait occupée s'il y avait 
eu un « quai prolongé D. 
A 17 h. 35, lorsque le « M 2 » fut amarré au nouvel emplacement, 


il était encore impossible de le voir de la terrasse de Keric. Ceci était 
uniquement dû à la configuration du terrain et non aux conditions 
de visibilité. 


Tant que le navire resta amarré dans l'anse, on ne pouvait aper- 
cevoir de la terrasse de Keric que la fumée de la cheminée. C'était 
d'ailleurs là la seule preuve que le navire était en train de se déplacer. 
Le « M 2 » reçut alors par téléphone l'ordre de quitter l'anse de 
Panikovac et, à.17 h. 40, sa silhouette devint nettement visible lorsque, 
après être sorti de l'anse, il eut atteint un point de la rade de Sibenik 
qui se trouvait en dehors de l'ombre portée par les collines. (Annexe II1.) 


Dans cette position, il aurait été possible d'observer si le navire 
était ou non chargé de mines. 


En partant del'hypothèse que les bateaux de la classe u M » se trouvaient 
dans l'anse de Panikovac et l'avaient quittée aprés le coucher du 
soleil, les obsewations ci-dessus conduisent aux comlusions suivawtes : 


A. Les navires de la classe « M » pouvaient être employés pour le 
mouillage des mines. Il était possible de loger des mines GY 
dans les tunnels. 


B. Il importe peu de savoir où et comment les navires de la 
classe « M D étaient amarrés dans l'anse de Panikovac, étant 
donné que : 
1) le 19 octobre 1946, à 16 h. 15, il eût été possible d'observer 


les navires et le chargement des mines, que le trajet emprunté 
soit le i), le ii) ou le iii) ; 


l Non reproduite. 
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CORFU CHANNEL CASE (MERITS) (ANXES 2) 156 


The abozle Zeads ILS to the conclzuio~t fhat GT- mines co~rld be zued 
o.ir board "11 2". 


1 ( j )  and (k) The experts visited Keric's house to observe the 
view of Panikovac Cove from the terrace. The- went by the same 
way as Kovacic said he followed from Mo10 Krka. 


Mo10 Krka was reached a t  16.43 on January 24th, 1949. 


The walk to Kovacic's house took 12 minutes, and that from Kovacic's 
house to Keric's house 14 minutes. 


tt-entlzev co?ulitions 0% January 2$h, 1949 : cloudless-clear-good 
visibility-slight breeze. 


On October ~ g t h ,  1946, sunset \vas at 17.15 ; civil twilight Ras 
at  17.41. 


On January 24th, 1949, sunset \vas 17.01 ; cilil twilight at 17.30. 


The follou-ing obserc-ations were made : at 17.30 on January q t h ,  
1949, "11 2" mas not visible from Keric's house ; "JI 2;' was in the 
same position as during the afternoon (moored alongside the north- 
eastern qua)-). 


"hl 2" \vas then instructed by telephone to move eastmard and to 
moor in a position as if a "built-up quay" esisted. 


At 17.35, when "M 2" was moored in her nexv position, it \vas still 
impossible to observe her from Keric's terrace. This was solely due 
to the configuration of the land and not to the visibility conditions. 


So long as the ship was moored in the ColTe, only the smoke of the 
funnel could be seen from Keric's terrace. As a matter of fact, this 
was the only proof that the ship was shifting. "AI 2" \vas then instructed 
by telephone to leave Panikovac Cove, and at 17.40 her silhouette 
became clearly visible when she had left the Cove and reached a part 
of Sibenik Ba\- that was not shaded bj- the hills. (See Annes I I  l.) 


In this position it would have been possible to obserl-e whether the 
ship was loaded with mines or not. 


Assuming that the "hl"-class ships were at Panikovac Cove and left 
the Cove after sunset, the obserz~ations made in Sibefzik lead te the /olloxing 
co~tclzcsioizs : 


A. "M"-class ships could be used for the minelaj-ing operation. 
The tunnels could accommodate GY mines. 


B. It  is of no importance where and how the "JI"-class ships were 
moored in Panikovac Cove, for : 


(1) at 16.15 on October ~ g t h ,  1946, it was possible on an? of 
the routes (i), (ii) or (iii) to observe the ships and the loading 
of mines ; 


' Not reproduced. 
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2) le même jour, à 17 h. 35, il eût été impossible au témoin 
Kovacic d'apercevoir quoi que ce fût des navires, en quelque 
point de l'anse qu'ils eussent été amarrés. 


Les controverses concernant : 
la façon dont les navires étaient amarrés ; 
les épaves ou obstacles le long du quai sud-ouest ; 
la configuration du terrain ; 
les appontements à la pointe de Kulina ; 
la visibilité à 17 h. 35, lorsque le témoin Kovacic se trouvait 


à la maison de Keric ; 
l'existence d'un « quai prolongé n, 
sont donc sans importance pratique. 


Depuis la terrasse de Keric, il y avait une seule possibilité d'ob- 
server les navires de la classe « M 1) : ce n'était pas lorsqu'ils 
se trouvaient dans l'anse, mais au moment où ils l'avaient quittée. 
Selon le témoin Kovacic, l'obscurité serait devenue trop grande 
pour permettre d'apercevoir les navires ayant quitté l'anse. Or, 
au contraire, c'est seulement après leur départ qu'ils eussent 
pu être observés, quand ils étaient sortis de l'ombre portée sur 
la rade de Sibenik par les collines entourant l'anse de Panikovac. 


II.  A SARANDA, LES 28 ET 29 JANVIER 1 9 4 9 .  


II a)  Le 28 janvier, des observations furent faites de la mer sur 
la côte, au départ de Saranda et jusqu'au monastère Saint-Georges, 
en passant devant la colline de Limione. 


L'itinéraire est indiqué à l'annexe III l; il passe par les positions 
A, B, C, D et revient sur Saranda. 


Furent notés : 
I. une batterie située juste à l'ouest de Saranda ; 
2 .  le fort Likurski, point de repère très visible ; 
3. un phare au sud de Likurski ; 
4. des maisons sur le cap Denta ; 
j. un lieu de débarquement près du cap Denta ; 
6. le monastère Saint-Georges, se détachant très nettement sur le ciel. 


Il y a lieu de remarquer que l'itinéraire suit l'emplacement de la 
rangée est des mines. La direction est facile à contrôler, en gardant 
Ie cap sur le monastère et en ayant la colline de Limione droit derrière 
ou vice-versa. 


II b) Après l'observation d'ensemble de la côte de Saranda à la 
colline de Limione et au monastère Saint-Georges, il fut décidé 
d'examiner plus en détail les points notés. Le 28 janvier, les experts 
allèrent de Saranda au monastère Saint-Georges ; il faut 2j minutes 
environ p3ur se rendre en automobile au pied de la colline sur laquelle 
il est situé. Dr Ià un sentier mènz au monastère. Se rendre à pied au 
sommet prend g minutes. Des mulets empruntent ce sentier. A l'arrivée 
au monastère, l'expédition trouva la porte close. Les autorités albanaises 


' Non reproduite. 
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( 2 )  at 17.35 on tlie same day it was impossible for ivitness 
Kovacic to see anything of the ships wherever they might 
be moored in Panikovac Cove. 


The arguments concerning : 
the way the ships ivere moored ; 
wrecks or obstructions alongside tlie south-western qiiay ; 
the configuration of tlie land ; 
jetties at KuIina Point ; 
visibility at 17.3 j hours while witness Kovacic ivas at Keric's 


liouse ; 
esistence of "built-up quay", 
are of no material importance. 


C. The only possibility of observing the "M"-class ships froni 
Keric's terrace rvould not be when they ivere in the COI-e, but 
when they had left it. Witness Kovacic stated that it became 
too dark to see the ships leave the Cove. On the contrary, it 
would only be after their departure, when they had left tlie 
portion of Sibenik Bay shaded by the hills around the Cove, 
that they could have been observed. 


II .  -4T S.9R.4NDA OH JANUARY 28th AND 2gth, 1949. 


II  (a) -4 trip along the coast by sea, from Saranda, past Liniion 
Hill to San Giorgio Jlonastery, was made on January 28th. 


The route followed is shown in Annex III  l ;  and passed throiigli 
the positions A, B, C, D, and back to Saranda. 


The following were observed : 
I. battery at  a position just west of Saranda ; 
2. fort Likiirski, a i-ery conspicuous landmark ; 
3. lighthouse south of Likurski ; 
4. houses at Denta Point ; 
5. a landing beach near Denta Point ; 
6. San Giorgio &lonasterj-, very conspicuous against the sky. 


Attention is drawn to the fact that the course followed coincicles 
with the direction of the eastern row of mines. This course was easily 
checked bj. heading for the Jfonastery and keeping Limion Hill right 
astern, or vice versa. 


II (b) After making a general survev of the coast from Saranda- 
Limion Hill-San Giorgio IIonasterj7, it was decided to examine 
furtlier the points coted. On January 28th, a trip \vas made from 
Saranda to San Giorgio 3Ionastery ; the foot of the liill, on which 
this is situated, can be reached by car in about 25 minutes. From 
there, a patli leads up to the llonastery. The walk to the top takes 
9 minutes. Mules use this track. 3 n  reaching the actual ItIonastery, 
the party- found the door closed. The Albanian authorities tried in 


l  Not reproduced. 







essayèrent en vain de la faire ouvrir par ceux qui se trouvaient à l'inté- 
rieur. On demanda alors - et on obtint - la permission de forcer la 
porte ; ce qui fut fait. Le monastère était occupé par six soldats, mais 
il y avait la possibilité d'en loger beaucoup plus ; il était pourvu d'un 
téléphone. Il s avait une écurie à mulets. 


Au cours d'un examen général des lieux autour du monastère, les 
observations suivantes furent faites : 


a) Des lignes de tranchées sont situées aux abords immédiats du 
bâtiment. 


b) Si les postes de veille étaient situés en dehors du monastère, la 
surveillance s'étendrait seulement sur une partie de la baie de 
Saranda, car des arbres obstruent le champ de vision. Il s'ensuit 
qu'un autre emplacement devait être utilisé pour surveiller le 
passage des navires a proximité du monastère: Cet emplacement 
est une tour de veille qui se trouve a l'intérieur du monastère ; 
des bancs y sont placés, et de cet endroit plus élevé l'on a une 
vue bien plus dégagée sur le Détroit de Corfou et la baie de 
Saranda, sans être autant gêné par des arbres. 


Les autorités albanaises déclarèrent que les hommes qui se trouvaient 
dans-le monastère dormaient pendant la nuit et ne surveillaient la mer 
que pendant le jour. Cette déclaration, toutefois, ne semble pas se 
concilier parfaitement avec les difficultés qui avaient été rencontrées 
peu de temps avant pour obtenir l'entrée du monastère. 


I I  c) et e)  En revensnt du monastère, les experts désirèrent vérifier 
le champ de vision des maisons qu'ils avaient observées au cap Denta. 
Dans la Inesurz où il était possible de le voir, il n'existait pas de sentier 
convenable qu? l'on pût emprunter pour se rendre aux maisons qui 
al-aient été observées de la mer. 


Il fut alors dézidé d'atteindre le cap Denta en venant de la mer. Le 
29 janvier, un? expédition eut lieu it bord d'un bateau à moteur remor- 
quant un canot. Un débarqu3mrnt fut effectué près du cap Denta sur 
une p.dite plage (voir annexe III l). De là, deux sentiers, que des mulets 
empruntent, cx~duisent aus  mîisons, le long des pentes du cap Denta. 
Il ne fallut qu? qullques minutes pour se rendre du rivage à la maison 
la moins élevé?. Il fut alors p~ssible d'observer : 


i) une ligne de  tranché-.^ et des pmtes de mitrailleuses ; 
ii) un vieux bâtiment à toit, pouvant servir de logement pour des 


hommes et des mulets ; 
iii) des emplacements pour faire du feu ; 
iv) un journal Bas.hkimi, en date du II septembre 1948, fut trouvé 


dans les tranchées. 


De cet endroit, l'on a une rue entièrement dégagée sur l'ensemble 
du Détroit de Corfou et sur la baie de Saranda. 


Les fnits indiqués ci-d5ssits nmèlaent Zn conclusion qire d-s gnrdos ozt des 
P O S ! ~ S  ileille fzirzltt in:tiiitenrts nlc cap Dettfa j~rsqu'ntc II sepfelltbre 1948. 


Il est à remarquer que le rapport des experts du S janvier 1949 
disait que le cap Drnta était un (( endroit tout indiqu6 pour un poste 
d'obsrrvation 11, car il commandait à la fois le Détroit de Corfou et la 
baie de Saranda. 


l Kon reproduite. 
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vain to get those inside to open the door. Permission was then 
requested and obtained to force the door and this was done. The 
Monastery was occiipied by six soldiers, but there was accommodation 
for many more ; it had telephone communication. A stable for mules 
was seen. 


During a general survey around the Monastery, the following were 
observed : 


(a) Infantry defences just outside the building. 


(b) If the look-out posts were stationed outside the Monastery, 
thev would be able to watch only part of the Bay of Saranda, 
as a number of trees partly obstructed the line of sight. I t  
was therefore obvious that another place would be used to 
watch the sea traffic close to the Monastery. This place was 
a look-out tower inside the Monastery ; it was equipped with 
benches and this higher spot afforded a much clearer view over 
the Corfu Strait and Bay of Saranda, and was not obstructed 
by trees to the same extent. 


The Albanian authorities said that the men in the Monastery slept 
there during the night and only watched the seavduring the day-time. 
This statement, however, does not seem quite to coincide with the 
difficulties experienced in obtaining entrance at  the door of the 
Monastery earlier in the day. 


I I  (c) and (e) On the way back from the Monastery, the experts 
desired to test the observation off the houses that had been noticed 
on Denta Point. As far as could be seen, no suitable path existed, 
leading to the houses observed from the sea. 


I t  was therefore decided to approach Denta Point from the sea 
side. On January 29th, a trip was made by motor ship with a rowing- 
boat in tow. A landing was made near Denta Point on a small beach 
(see Annex III l). From here, two paths, which are used by mules, 
lead over the slopes of Denta Pomt to the houses. I t  only took a 
couple of minutes from the shore to the lowest situated house. Here 
were seen : 


(i) infantry defence line and machine-gun posts ; 
(ii) an old house with a roof, capable of accommodating men and 


mules ; 
(iii) places where a fire could be lighted ; 
(iv) a newspaper Bashkimi dated September  t th, 1948, was found 


in the trenches. 


At this place one has a clear view over the whole of the Corfu Strait, 
as well as the Bay of Saranda. 


The above fmts point to the conclusion that guards or look-out posts 
were kept at Denta Point until September  th, 1948. 


Attention is drawn to the fact that the Experts' Report of January 8th, 
1949, called this spot an "obvious place" to keep a look-out, as it 
commanded the Corfu Strait as weil as Saranda Bay. 


1 Not reproduced. 
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Note. - Une seconde maison, beaucoup plus importante que 
la précédente, et qui pourrait être utilisée comme can- 
tonnement, est située plus haut sur la pente. Cette 
maison ne fut pas visitée par les experts. 


II d )  Dans la soirée du 28 janvier, une expérience de visibilité de 
nuit fut effectuée au monastère Saint-Georges. 


Conditions itmosphériques : ciel sans nuages, légère brise, pas de lune. 
Le navire mentionné plus haut fut emprunté à nouveau, tous les 


feux étaient éteints. Un des experts, accompagné des experts des 
Parties, se rendit au monastère Saint-Georges pour y étudier le 
degré de visibilité, tandis que l'autre expert, à bord du navire, suivait 
l'emplacement de la rangée est des mines (voir annexe g du Mémoire 
du Royaume Uni). 


Le groupe partant pour le monastère quitta Saranda trois quarts 
d'heure environ avant le départ du navire. A Saranda, l'autre groupe 
reçut par téléphone, en arrivant sur le navire, un message du monastère 
lui confirmant que le premier groupe était arrivé. 


En montant vers le monastère, le premier groupe fut arrèté par 
deux soldats armés de fusils. Cet incident ne semble pas cadrer avec 
la déclaration faite l'après-midi selon laquelle les hommes dormaient 
pendant la nuit. 


La route du bateau le long de la rangée est de mines fut facilement 
contrôlée en prenant comme repères : 


la ligne d'horizon derrière la colline de Limione ; 
le feu de Saranda ; 
le cap Kiephali ; 
le monastère Saint-Georges ; 
le cap Denta ; 
le phare de Tignoso. 
Le bateau marchait tous feux éteints. 


Note. - Ces conditions sont les plus favorables pour éviter 
d'être découvert. Car, d'ordinaire, un mouilleur de 
mines, comme tous les navires chauffant au mazout ou 
au charbon, émet de la fumée par ses cheminées ; et 
généralement, sur un petit bâtiment, il faudrait bien 
se servir de quelque lumière au cours de l'opération 
même du mouillage de mines. 


Tandis que le bateau se dirigeait vers le monastère, de ce poste 
d'observation le champ de vision se trouvait partiellement obstrué 
par les arbres (voir annexe IV l ) .  


Le bruit du moteur fut déjà entendu du monastère à partir de 
22 h. 20 (distance 1.800 mètres). Pendant un court moment le bateau 
fut entrevu, à 22 h. 26 (distance 670 mètres). Il ne fut pas possible, 
à cette occasion, de l'observer pendant longtemps, car il disparut 
derrière les arbres (voir annexe IV l) .  


Après avoir changé de route, à 22 h. 30, il fut distinctement aperçu 
à nouveau du monastère (distance environ 800 mètres). 


Il mit alors le cap au Nord, et à 22 h. 47 un signal en provenance 
du monastère fut reçu à bord disant .que le navire se trouvait hors 


1 Non reproduite. 







-Vote.-X second house which was much bigger than the 
former and could be used as quarters, was situated 
higher up the slope. This house was not visited by 
the experts. 


I I  (d) In the evening of January 28th, a test of visibility by night 
from San Giorgio Monastery was carried out. 


Weathev conditions : cloudless ; slight breeze ; no moon. 
The ship mentioned above was again used. Al1 lights were extin- 


guished. One of the experts, and the Parties' experts, went to San 
Giorgio Monastery to test the degree of visibility, while the other expert 
travelled on the ship along a line identical with that on which the 
eastern row of mines had been laid (see Annex g of the United Kingdom 
Memorial). 


The party for the Monastery left Saranda about three quarters of 
an hour before the ship sailed. On arriving a t  the ship in Saranda, 
the other party received a telephone message from the Monastery 
confirming that the first party had arrived. 


On their way up the hi11 to the Monastery, the first party was halted 
by two soldiers with rifles. This occurrence did not seem to taliy 
with the statement made' that afternoon that the men slept during 
the night. 


The course of the ship dong the eastem line of mines was easily 
checked with the aid of: 


the background of Limion Hill ; 
Saranda lighthouse ; 
Cape Kiephali ; 
San Giorgio Monastery ; 
Denta Point ; 
Tignoso lighthouse. 
The ship was completely blacked out. 


Note.-This is the most favourable condition for the avoidance 
of detection. For usually a minelayer, like al1 oil- 
and coal-burning vessels, would emit some smoke from 
its funnels ; and, as a rule, some sort of light would 
be used on a small ship during the actual minelaying 
operation. 


While the ship was following a course towards the Monastery, the 
line of sight from that observation post was partly obstructed by trees 
(see Annex IV l). 


The noise of the motor was already heard from the Monastery at 
22.20 hours (distance 1,800 metres). The ship was sighted for a very 
short while at  22.26 hours (distance 670 metres). It was not possible 
on this occasion to observe the ship for long, as it disappeared behind 
the trees (see Annex IV l). 


After altering course, it was sighted clearly again from the Monastery 
at  22.30 hours (approximate distance 800 metres). 


A northerly course was then set and, at 22.47 hours, a signal was 
received on board from the Monastery, stating that the ship was out 
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de vue. La distance fut alors calculée sur la base d'un relèvement 
croisé pris à zz  h. 50, sur le feu de Saranda et sur un promontoire au 
sud du monastère ; les calculs indiquèrent que la distance à 2 2  h. 47 
était d'environ 1.900 mètres. 


Bruit du moteur entendu .à 1.800 m. ; 
Bateau vu pour la première fois à 670 m. ; 
Bateau vu à nouveau distinctement à 800 m. ; 
Bateau suivi des yeux jusqu'à une distance de 1.900 m. 


Note. - Le bateau à moteur avait 27 m. de long, sans 
passerelle, sans poste de timonerie, sans cheminée et 
ras sur l'eau. 


I I  f )  Le 29 janvier, un examen général de la côte de Saranda au 
cap Kiephali fut effectué. Il  ne fut rien observé d'estràordinaire. Par 
endroits se trouvaient des postes de veille apparemment abandonnés. 
On remarqua aussi des réduits bCtonnés. 


Au cap Kiephali, une maison fut aperçue qui aurait constitué 11x1 


emplacement idéal pour un poste de veille, car elle comniaiidait tout le 
chenal hïédri. 


II g) Le 29 janvier, la colline de Limione, où se trouvait un ancien 
emplacement de batterie italien, fut reconnue. 


II h) Il était dit dans le rapport des experts du S janvier 1949 qu'il 
y avait un seul feu pour guider la navigation dans le Détroit de Corfou. 
De fait, un seul feu se trouve indiqué sur la carte de l'Amirauté. 


Mais le feu de Saranda fut trouvé en activité le 28 janvier 1949. Il  
ne pouvait cependant servir pour un relèvement si le mouillage des 
mines avait commencé du Sud, étant donné la configuration de la 
côte au cap Denta. 


Ce feu aurait été utile si les mines avaient été inouillSes en partant 
du, Nord. 


Etant donné cependant que, d'après les autorités albanaises, aucun 
registre ou autre document d'information n'était disponible, il ne fut 
pas possible d'établir si le feu de Saranda fonctionilait au mois d'octo- 
bre 1946. 


On fieut tirer les conclusioîts sidit3antrs: 
A. Une opération de mouillage de mines pouvait etre es6cutée dans 


le canal de Corfou en partant : 
a) soit du Nord ; ou 
b) soit du Sud. 


B. Par une nuit claire, dans les deus directions, se trouvaient des 
points de repère terrestres suffisants pour permettre de prendre 
un relèvement. 


C. A condition qu'il y ait eu des postes d'observation au cap Kiephali, 
au cap Denta et au monastère Saint-Georges ; que le temps ait 
été normal pour la région ; et que les mines aient été nlouillées eri 
partant du Nord vers le Sud, 
i) l'opération pouvait Cchapper à l'attentioii du poste en faction 


au pied du monastère Saint-Georges, parce que la (( position 







of sight. The distance \vas then calculated from a cro~s~bearing, taken 
at  22.50, from Saranda light and a promontory south of the Monastery, 
and the distance at 22.47 hours was found to be approximately 1,900 
metres. 


Noise of motor was heard at 1,800 metres distance ; 
Ship was obserl-ed for the first time at  670 ,metres distance ; 
Ship was again clearly seen at 800 metres distance ; 
Ship was followed for a distance of 1,900 metres. 


-Voir.-This motor ship was only So feet long, had no bridge, 
wvheelhouse or fu~inel, and w\?as very lo\v on the wvater. 


I I  (1) On January 29th, a general survey \vas made of the coast 
between Saranda and Cape Kiephali. Xothing extraordinarp was 
observed. Here and there were look-out posts which seemed to be 
deserted. Pill-boxes were also noticed. 


At Cape Kiephali, a house was sighted which would be an ideal place 
for a look-out, commanding the whole Medri channel. 


II (g) On January ~ g t h ,  a w-isit was paid to Limion Hill, where an 
old Italian battery was situated. 


I I  (II) In the Experts' Report of January Sth, 1949, it was stated 
that only one light existed to guide navigation in Corfu Strait. In 
fact, onlr one light is indicated on the -1dniiralty chart. 


But Saranda lighthouse \vas found to be working on Jaiiuary ~ S t h ,  
1949 ; it could not, however, be used for a cross-bearing if the minelaying 
began from the South, owing to the configuration of the land at  Denta 
Point. 


This lighthouse \vould Iiave been of service if the mines were laid 
from the Yorth. 


But as no log-book or other documentary information was available, 
according to the Albanian authorities, it \vas not possible to state 
whether the Saranda light \vas in working order in October 1946. 


1. -1 minelaying operation could be carried out in Corfu Channel, 
starting : 
(a) from the Xorth ; 
(b) from the South. 


B. On a clear night, on either course, tliere would lia\-e been 
sufficient landmarks to take a fis. 


C. Pro\-ided a look-out was kept at Cape Kiephali, Denta Point 
and San Giorgio Afonastery, and under normal weather con- 
ditions for this area, and if the mines were laid from the Xorth 
towards the South : 
(i) the operation might not be seen by the look-out post at  


the foot of San Giorgio lfonastery, because "position 22.47 
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22 h. 47 )) est celle de la mine qui a été trouvée le plus au 
Sud (voir annexe III  l) ; 


ii) les mouilleurs de mines auraient cependant été aperçus 
du cap Kiephali ; et 


iii) i ls  ont d û  être observés d u  cap Denta car, en passant devant 
ce cap, ils se trouvaient dans la zone de visibilité indiquée 
dans le résumé sous I I  d ) .  


D. Si le mouillage de mines était effectué en partant du Sud (solution 
des plus vraisemblables, les navires n'ayant pas ainsi à traverser 
leur propre champ de mines s'ils allaient vers le Nord), les navires 
auraient été observés du cap Kiephali, du cap Denta et du monas- 
tère Saint-Georges. On doit se souvenir que, dans ce cas, les navires 
seraient passés deux iois devant les points ci-dessus mentionnés. 


Les experts considèrent comme indiscutable que, s i  des postes de veille 
normaux étaient maintenus a u  cap Kiephal i ,  a u  cap Denta et a u  monastère 
Saint-Georges, s i  ces postes étaient m u n i s  de jumelles, comnze on l'a 
déclaré, et s i  les conditions atmosphériqz~es avaient été normales 9our cette 
région, les opérations de mouillage de mines relatées dans l'annexe g d u  
-Ménzoire d u  Royaume-Uni, ont dl2 être obseniées par ces postes de veille 
de la  cdte. 


Lors de la visite des esperts au monastère Saint-Georges, les 
autorités albanaises déclarèrent qu'elles ne disposaient pas actuelle- 
ment de jumelles à ce poste. 


,4u cours de l'examen général de la côte entre la colline de Limione 
et le monastère Saint-Georges le 28 janvier, entre la colline de 
Limione et le cap Kiephali le 29 janvier, les experts ont observé que 
la roche Barchetta n'était pas un point aussi facile à repérer que le 
phare de Tignoso. Mais il se trouve que, dans les rapports relatifs a 
l'opération Retail (Mémoire du Royaume-Uni, p. 117), les positions 
de toutes les mines draguées le 13 novembre 1946 sont données en 
relèvement et en distance à partir de la roche Barchetta. Les experts 
ont par conséquent consulté les rapports sur l'opération Retail pour 
contrôler les positions en question. 


Ils sont arrivés aux conclusions suivantes : 


I. chacun des navires participant a l'opération peut avoir individuel- 
lement choisi quelque repère côtier très apparent pour relever la 
position d'une mine draguée ; 


2. ces positions ont pu âlors'être reportées plus tard sur la carte 
indiquant toute la surface draguée ; 


3. la roche Barchetta, étant le repère le plus proche de la zone de 
dragage la plus à l'Ouest, fut alors choisie comme point de réfé- 
rence pour servir de base au calcul de toutes les positions indiquées 
à la page 117 du Mémoire du Royaume-Uni ; 
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hours" coincides with the most southerly mine which was 
cut (see Annex III l) ; 


(ii) the minelayers would, however, be seen from Cape Kiephali ; 
and 


(iii) must have been noticed from Denta Point, as the distances 
while passing it are within the limits of visibility shown in 
summary under I I  (d) .  


D. If the minelaying were done from the South (which is most 
feasible, as the ships would not have to cross their own mine- 
fields if returning to the North), the minelayers would have 
been observed from Cape Kiephali, Denta Point and San Giorgio 
Monastery. I t  must be borne in mind that in this case the 
ships would have passed the above-mentioned points twice. 


The  experts consider i t  to be indisputable that if a normal look-out 
was kept at Cape Kiephali, Denta Point, and S a n  Giorgio Monastery, 
and if the look-outs were equipped with bi~wculars as has been stated, 
under mrmal  weather conditions for this area, the minelaying operations 
shown in Annex  g to the United Kingdom Memorial must have been 
noticed by these coast-guards. 


On the occasion of the experts' visit to San Giorgio Monastery, 
the Albanian authorities stated that no binoculars were now available 
at  that post. 


GENERAL. 


During the general survey of the coast from Limion Hill to San 
Giorgio Monastery on January 28th and from Limion Hill to Cape 
Kiephali on January zgth, the experts noticed that Barchetta Rock 
was not so easy a point to distinpish as Tignoso lighthouse. But 
it happens that in the Reports on Operation Retail (United Kingdom 
Memorial, p. 117)~ the positions of al1 the mines swept on November 13th, 
1946, are given by  bearing and distance from Barchetta Rock. The 
experts therefore consulted the Reports on Operation Retail in order 
to check the positions in question. 


They reached the conclusion that : 


I. individual ships taking part in the Operation may have selected 
any obvious landmark in plotting the position of a swept mine ; 


2. these positions would then be plotted later on a chart of the 
whole area of the sweep ; 


3. Barchetta Rock, as being the closest landmark to the most 
westerly lap of the sweep, was then selected as a d a h m  dan 
(reference point) for tabulating al1 the positions shown on 
page 117 of the United Kingdom Memorial ; 
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4. mais tout autre point de référence aurait aussi bien pu être 
employé, par exemple, le phare de Tignoso ou le monastère 
Saint-Georges. 


Le présent rapport a été établi en anglais, en un exemplaire, déposé 
au Palais de la Paix, à La Haye, le huit février mil neuf cent quarante- 
neuf. 


(Signé) ASD. FORSHELL. 
(Signé) S. ELFFERICH. 
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4. but any other reference point could just a s  well have been 
used, e.g., Tignoso lighthouse or San Giorgio Monastery. 


This Report was drawn up in EngIish in one copy, at the Peace 
Palace, The Hague, this eighth day of Febmary, one thousanid nine 
hundred and forty-nine. 


(Signed) AND. FORSHELL. 
(Sig- S. ELFFERICH. 







QUESTIONS POSÉES PAR TROIS MEMBRES DE LA COUR 
LE IO FÉVRIER 1949 


a) Par M. ZoriCit. 


1. - A la page 15 l du texte français (p. 14 l texte anglais) le rapport 
arrive aux conclusions. Au point C il est dit que, moyennant certaines 
conditions : 


I" I'opératim pouvait échapper à l'attention du poste en faction 
au pied du monastère Saint-Georges ; 


2" les mouilleurs de mines auraient cependant été aperçus du cap 
Kiephali ; et 


3" ils devaient être observés du cap Denta. 


Au point D on parle aussi des navires qui auraient été observés. 


De ce texte il ressortirait que ce que les postes auraient pu ou dû 
observer étaient les mouilleurs de mines, donc les navires eux-mêmes, 
et il paraît que le terme cc opératim )) au point 1" se référerait aux 
mouvements et manœuvres des navires. 


Or, à la fin de la page a il est dit que, à condition que des postes 
de veille normaux fussent maintenus au cap Kiephali, au cap Denta 
et au monastère Saint-Georges, ainsi que sous réserve d'autres condi- 
tions : (( les opkrations de mouillage de mines . . . . ont dû être observées 
par ces postes de veille de la cdte ». 


On parle donc ici des n opérations de mouillage de mines )) et il 
est important de savoir ce que les experts ont voulu déterminer par 
ces mots, en d'autres termes : 


I" le sens de la conclusion est-il que les navires mouilleurs eux- 
mêmes ont dû être observés par les postes, ou 


2" le sens des mots opérations de mouillage des mines )) est-il 
que les postes ont dû voir non seulement les navires et leurs manœuvres, 
mais bien aussi le mouillage, donc le lancement des mines dans la mer ? 


II. - La vue qu'on a du cap Denta permet-elle de voir certaines 
parties du Détroit ou de la baie de Saranda que l'on ne pourrait voir 
ni du cap Kiephali, ni de Saranda, ni de la tour de veille du monastère 
Saint-Georges ? En d'autres termes, n'est-il pas possible de voir,. de 
ces postes, tout ce que l'on peut voir du cap Denta ? 


b) Par M. Krylov. 


I. Les maisons à la pointe Denta étaient-elles habitées ? Pourquoi 
la plus grande maison n'a-t-elle pas été visitée ? Ces maisons - 


Voir pp. 160-161. 
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QUESTIONS PUT BY THREE MEMBERS OF THE COURT 
ON FEBRUARY roth, 1949. 


(a) By Judge ZoriZiC. 


1.-On page 15 of the French text (page 14 of the English text) 
the Report amves at certain conclusions. Under heading C it is 
stated that, subject to certain conditions: 


1. the @eration might not be seen by the look-out post at  the 
foot of San Giorgio Monastery ; 


2. the minelayers would however be seen from Cape Kiephali ; and 


3. they must have been noticed from Denta Point. 


In paragraph D mention is also made of the mifielayers which would 
have been observed. 


From this text it would appear that what the guards might have, 
or should have, observed was the minelayers, i.e., the ships themselves, 
and it seems that the word "operation" in sub-paragraph I refers to 
the movements and manoeuvres of the ships. 


At the end of the page (and top of next page in English text) it is 
stated that if a normal look-out was kept at Cape Kiephali, Denta 
Point, and San Giorgio Monastery, and if certain other conditions 
were fulfilled : "the minelaying operations . ... must have been noticed 
by the coast-guards". 


These passages mention "minelaying operations", and it is therefore 
important to know what meaning the Experts attach to these words ; 
in other words : 


(1) Does the conclusion mean that the minelaying ships themselves 
must have been observed by the coast-guards, or 


(2) Do the words "minelaying operations" mean that the coast- 
guards must have seen not only the ships and the manoeuvres which 
they carried out, but also the actual minelaying, Le., the launching of 
the mines into the sea ? 


II.-Does the view which is obtainable from Cape Denta enable 
one to see certain parts of the Strait, or of Saranda Bay, which would 
not be visible either from Cape Kiephali, or from Saranda, or again 
from the tower of the old Monastery of San Giorgio ? In other words, 
is it not possible to see, from these look-out posts, everything which 
would lx visible from Cape Denta ? 


(b) By Judge Krylov. 


I. Were the houses at  Denta Point inhabited ? Why wai the big 
house not visited ? Had these houses been recently built ? 


' See p p  160-161. 
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étaient-elles nouvellement construites ? Veuillez donner une 
description plus complète du vieux bâtiment visité (page II 
du rapport). 


2. La ligne de tranchées et les postes de mitrailleuses au cap Denta 
étaient-ils de date récente (p. II l) ? 


3. Queile était la direction du vent pendant les observations du 
28 janvier ? Une légère brise a été constatée (p. 12 a). 


4. La maison aperçue au cap Kiephali est-elle nouvellement cons- 
truite ? Était-elle utilisée comme un poste de veille ? (P. lqS.) 


5. A la page 15 les experts utilisent deux fois l'expression « normal E 


en parlant des conditions atmosphériques. Quelle est la définition 
des conditions (( normales » ? 


6. Pourquoi les experts ont-ils cru nécessaire de présenter à la Cour 
des remarques se rapportant au relèvement de la position des 
mines pris de la roche Barchetta (p. 16 $) ? 


7. Pourquoi les navires qui ont posé les mines devaient-ils passer 
deux fois devant la côte albanaise (p. 15 ') ? 


c) Par M. EEer. 


Quelle réponse les experts peuvent-ils donner aux objections faites 
par M. Cot à leur rapport du 8 janvier 1949 (Distr. 4915) en ce qui 
concerne l'audibilité de l'opération? (Page 1111, de la Distr. 435 ter.) 


Voir p. 158. ' 8 8 159. . . 160. 
pp. 160 et 161. 


8 p.161 .  







Please give a fuller description of the old hoiise which was 
visited (page II l of the Report). 


2. \Vere the infantry line and the machine-gun posts at  Denta 
Point of recent construction (page IO l, English text) ? 


3. \Vhat was the direction of the wind during the observations on 
January 28th ? Mention is made of a slight breeze (page II 2, 


English text). 


4. Had the house that was seen at  Cape Kiephali been recently 
constructed ? Had it been used as a look-out post ? (Page 13 3, 
English text.) 


5. On page 14' (English text) the Experts twice make use of the 
term normal" with reference to weather conditions. What 
is the definition of "normal" conditions ? 


6. \Vhy did the Experts think it necessary to submit observations 
to the Court relating to the fixing of the positions of mines by 
bearing and distance from Barchetta Rock (page 15 =, English 
text) ? 


7. IVhy would the ships which laid the mines have had to pass 
the Albanian Coast talice (page 14 5 ,  English text) ? 


What reply can the Experts give to M. Cot's objection to their 
Report of January 8th, 1949 (Distr. 491.9, as regards the audibility 
of the operation ? (Page 1111 of Distr. 435 ter.) 


1 See p. I 56. 
,, .a 139. 
,. ,, 160. 


4 ,, pp. 160 and 161. 
,, p. 161. 







RÉPONSES DES EXPERTS, EN DATE DU 12 FÉVRIER, 1949, 
AUX QUESTIONS POSÉES PAR TROIS MEMBRES DE LA COUR 


[Traduction.] 


désignés par l'ordonnance de la Cour du 17 décembre 1948 et qui, 
en exécution de la décision de la Cour du 17 janvier 1949, se sont 
rendus à Sibenik et Saranda, ont l'honneur de répondre comme suit 
aux questions qui leur ont été transmises par lettre du Greffier en date 
du IO février 1949. 


1. Questions posées par M. le Juge Krylov. 


a) Maisons du cap Denta. 


Les experts n'ont pas jugé utile de visiter la plus grande de ces 
maisons, ni de demander si la maison est habitée ou à quel usage elle 
est destinée. En effet, les constatations faites quant à l'existence du 
poste d'observation leur paraissent suffire aux fins de leur enquête. 
Si, dans leur rapport, ils ont fait incidemment mention de cette maison, 
c'est pour confirmer que le cap Denta n'est pas inaccessible. 


b) Époque de la construclion. 


Par (( vieux bâtiment )) (bâtiment situé au poste d'observation), 
les expurts ont entendu une construction i~lcontestablement antérieure 
à 1946. II leur parait supenïu de rechercher une précision plus grande. 


Quant à la plus grande maison, les experts n'ont pas jugé nécessaire 
d'en estimer ou d'en demander l'ancienneté, pour les raisons indiquées 
sous la lit. a. Ils peuvent cependant ajouter que, vue de la mer, elle 
parait plus récente que le bâtiment situé au poste d'observation. 


c) Description d~ (( vieux baiment )). 


Le (( vieux bâtiment )) a environ les dimensions suivantes : longueur, 
IO m. ; largeur, 2,50 m. ; hauteur, 2,50 m. Il  sert d'écurie. Devant 
la porte, qui est située sur la façade étroite orientée vers Ie Sud-Ouest, 
se trouve un emplacement pour faire du feu. 


Les experts ont estimé inutile de s'attarder à étudier le (( vieux 
bâtiment )I avec plus de détails. 


Les lignes de tranchées et postes de mitrailleuses du cap Denta. 
sont en excellent état, mais sans pour cela être récents. En effet, la 
même végétation pauvre que l'on trouve partout sur cette côte rocheuse 
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EXPERTS' REPLIES, DATED FEBRUAKY u t h ,  1949, 
TO QUESTIONS PUT BY THREE MEMBERS OF THE COURT. 


who were appointed by the Court's Order of December 17th, 1948, 
and who visited Sibenik and Saranda in pursuance of the Court's 
decision of January 17th, 1949, have the honour to reply as follows 
to the questions which were put to them in the Registrar's letter of 
February ~ o t h ,  1949. 


1. Questions put by Judge Krylov. 


(a) The houses at Denta Po&. 


The experts did not see any advantage in visiting the bigger of these 
houses, or in asking if it was inhabited, or for what use it is intended. 
In truth, the facts they had ascertained in regard to the existence of 
the look-out post appeared to them sufficient for the purposes of their 
enquiry. The only reason why they referred, incidentally, to this house 
in their report was in order to confirm the fact that Denta Point is 
not inaccessible. 


@) Date of co?zstrz~ction. 


By the term "old house" (building situated at the look-out post) 
the experts meant that it was certainly built earIier than 1946. It  
seemed to them unnecessary to seek for greater accuracy. 


In regard to the bigger house, the experts thought it unnecessary 
to estimate or to make enquiries in regard to the date of its construction, 
for the reasons given above in paragraph (a) .  They are, however, 
able to state that, as seen from the sea, it seemed to be of more recent 
construction than the building situated at the look-out post. 


(c) Description of the "old house". 


The dimensions of the "old house" were approximately as follows : 
Length : IO m. ; width : 2.50 m. ; height : 2.50 m. It  is used as a 
stable. In front of the door, which is situated in the narrow face 
of the house looking towards the South-West, there is a place used 
for fires. 


The experts considered it useless to spend time in examining the 
"old house" in closer detail. 


The infantry trenches and the machine-gun posts at Denta Point 
are in an excellent state, though that does not mean that they are 
of recent construction. In truth, the same poor vegetation which 


165 







166 AFFAIRE DU DÉTROIT DE CORFOU (FOND) (ANNEXE 2) 


pousse également sur le parapet de la tranchée, lequel est constituk 
par les déblais. 


Au surplus, il a été déclaré aus  esperts que ces lignes de défense 
avaient été construites par les troupes italiennes. 
Ad 3 .  


La brise, très légère, venait du N.-E. 
Ad 4 .  


Les experts n'ont pas jugé utile de prolonger leurs investigations 
en demandant a débarquer au cap Kiephali. Les constatations faites 
par eux au cap Denta, ainsi que les remarques relatées dans leur rap- 
port sous le no I I  f ) ,  leur ont paru suffire aux fins de leur enquête. 


Ad 5 .  
Selon le Mediterranean Pilot, volume III,  on peut considérer comme 


normales les conditions météorologiques suivantes : 
a) Régime des vents. 
Les vents prédominants sont, en été, ceux du Nord-Ouest et, en 


hiver, ceux du Sud-Est. En  été, quand le temps est au beau fixe et 
que la pression barométrique est élevée, de même que souvent en hiver, 
ce sont les brises de terre et de mer qui prédominent. Le vent de terre 
est léger, et, dans la région du Détroit de Corfou, il vient du Nord au 
Nord-Est. Il se lève deux à trois heures après le coucher du soleil et 
sa force va augmentant jusqu'après minuit ; à ce moment, il diminue 
et s'arrête au lever du soleil ; il se ranime au fur et à mesure que le 
soleil monte, virant de quelques points en direction de l'Est jiisqu'à 
environ neuf heures du matin : après quoi il tombe et est remplacé 
par la brise de mer. 


b) Mébzslosité. 
Lorsque ce sont les brises de terre et de mer qui prédominent, la 


nébulosité est plutôt faible. 
Le vent du Sud-Est peut s'accompagner de pluie et l'on peut 


s'attendre à un ciel couvert. En  octobre, la nébulosité est en moyenne 
de 40 %. 


C) Visiûilité. 
La visibilité est d'habitude bonne dans l'Adriatique, sauf quand 


souffle la bora, qui provoque des chutes de pluie. Souvent, il J- a au 
large de la côte dalmate une visibilité exceptionnellement bonne. 


Yote .  - La bora est un vent régional qui peut souffler très 
fort, du Nord-Est, pendant environ 15 à 20 heures. Elle 
provoque par intermittence de forts grains, du tonnerre, 
des éclairs et de la pluie. Elle a d'habitude pour effet 
de dissiper la nébulosité ou le brouillard et, lorsqu'elle 
souffle avec violence, le temps est très clair. 


d )  Comlusiow. 
Lorsqu'ils ont parlé de conditions atmosphériqiies « normales » sous 


la lettre D de leur conclusion, page 15 di1 teste français, les esperts 


l Voir p. 161. 
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one finds everywhere on this rocky coast grows also on the parapet 
of the trench, made of the excavated soil. 


Moreover, the experts were informed that these defence lines had 
been constructed by the Italian troops. 
Ad 3. 


The very slight breeze was blowing from the N.-E. 
Ad 4. 


The experts saw no purpose in prolonging their investigations by 
asking to go on shore at Cape Kiephali. The observations the'; had 
made at  Denta Point, together with the remarks given in their report 
under No. I I  ( f ) ,  seemed to them sufficient for the needs of their enquiry. 
Ad 5. 


According to the Mediterranean Pilot, Volume III,  one can consider 
the following weather conditions as being normal. 


(a) Wind. 
During surnrner, north-westerly winds are most prevale,nt, but in 


winter those from the South-East. In settled summer weather, when 
the barometer is high, and often in winter, land and sea breezes prevail. 
The land wind is light and, near the Corfu Channel, it blows from 
North to North-East. I t  begins to blow two or three hours after 
sunset, and increases in force until after midnight, when it decreases, 
falls calm at sunrise, freshens again as the Sun gets higher, veering 
some points eastward until about g a.m., after which it dies away and 
is succeeded by the sea breeze. 


(b) Clouds. 
When land and sea breezes prevail, there is little cloud. 


South-east wind may be accompanied by rainfall, and an overcast 
sky may be expected, the average for October being 40 % covered 
with clouds. 


(c) Visibility . 
Visibility is usually good in the Adriatic, except when the Bora 


blows and causes rainfall. Ex,ceptionally good visibility often occurs 
on the Dalmatian coast. 


Note.-The Bora is a local wind which can blow very strongly 
from the North-East for about 15 or 20 hours, with 
heavy squalls. thunder, lightning and rain at intervals. 
I t  generally dispels any hovering clouds or fog, and 
when it blows with great force the weather is very 
clear. 


(d) Conclz4sions. 
The experts when mentioning "normal" weather conditions under 


paragraph D of their conclusions on page 15 l (English text) have 


' See p. 161. 
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ont envisagé les conditions météorologiques suivantes : nébulosité 
3-4/10e - bonne visibilité (20 milles) - pas de brouillard ni 
d'averse - légère brise de l'Est. 


Des emplacements de mines indiqués dans le Mémoire du Royaume- 
Uni, la roche Barchetta n'est pas suffisamment visible pour permettre 
de prendre un relèvement. Comment alors expliquer que, dans ce 
Mémoire, la position des mines soit calculée à partir de ladite roche ? 


Les experts ont cru devoir chercher la réponse à cetté question. 
Ils l'ont trouvée, et l'ont consignée dans leur rapport, dans le dessein 
de prévenir toute contestation. 


Ad 7. 
Selon le rapport des experts du 8 janvier 1949 (voir no 8 i)), il y a 


quatre façons de procéder pour mouiller un champ de mines dans le 
Détroit de Corfou, savoir : 


1. Aborder le secteur par le Nord et repartir vers le Nord ; 
II. Aborder le secteur par le Nord et repartir vers le Sud ; 


III. Aborder le secteur par le Sud et repartir vers le Sud ; 
IV. Aborder le secteur par le Sud et repartir vers le Nord. 


Pour exécuter les opérations suivant les façons de procéder men- 
tionnées sous 1 et III, les navires auraient eu à traverser deux fois 
la région surveillée. Si les opérations étaient exécutées suivant les 
méthodes I I  et IV, les navires traverseraient seulement üne fois la 
région surveillée. 


Si les navires abordent la zone d'opération soit du Nord, soit du 
Sud, pour la quitter soit vers le Nord, soit vers le Sud, une fois l'opé- 
ration terminée, ils peuvent adopter deux méthodes pour mouiller 
les mines : 


a) en partant du Nord ; 
b) en partant du Sud. 


Dans le rapport des experts du 8 février 1949, sous les conclusions 
A à D de la Section II, la façon de procéder 1 a été commentée et.en 
ce qui est de la méthode a) et en ce qui est de la méthode 6). Si la 
façon de procéder III  avait été suivie, soit selon la méthode a), soit 
selon la méthode b), les conclusions contenues dans le rapport des 
experts du 8 février auraient été les suivantes : 
Conclusions A et B. - Inchangées. 
Colaclusion C. - Si l'on suppose qu'un poste d'observation était main- 
tenu au cap Kiephali, au cap Denta et au monastkre Saint-Georges, 
que les conditions atmosphériques étaient normales pour la région 
et que les mines aient été mouillées en partant du Nord vers le Sud, 


i) l'opération pouvait échapper à l'attention du poste d'obser- 
vation situé au pied du monastère Saint-Georges; 


ii) l'opération n'aurait pas été observée du cap Kiephali; 
iii) les mouilleurs de mines ont dû être observés du cap Denta. 


Conclusion D. - Si le mouillage de mines était exécuté en partant 
du Sud vers le Nord, les mouilleurs de mines auraient dû prendre un 
relèvement et indiquer ce relèvement sur la carte, au Sud du point 







therefore in mind the following weather : clouds 3-4110th-visibility 
good (20 miles)-no fog or rainfall-slight easterly breeze. 


Ad 6. 
From the position of the mines indicated in the United Kingdom 


Memorial, Barchetta Rock is not sufficiently visible to be used for 
taking fixes. Why, then, it may be asked, does the Memorial calculate 
the positions of the mines with reference to that rock ? 


The experts thought they should seek an answer to that question. 
They found it, and gave it in their report, in order to fqrestall any 
question about it. 


Ad 7. 
As stated in the Experts' Report of January 8th, 1949, under (8) (i), 


there are four operational possibilities for laying mines in the Corfu 
Strait. They are : 


1. Approach from the North and leaving towards the North ; 
II.  Approach from the North and leaving towards the South; 


III. Approach from the South and leaving towards the South ; 
IV. Approach from the South and leaving towards the North. 


In order to carry out the operations mentioned under 1 and III  
the ships would have had to pass the area of vigilance twice. If the 
operations under I I  and IV were carried out, the ships would pass 
the area of vigilance only once. 


If the area of operations is approached from either North or South 
and the ships carrying out the operations leave again either to the 
North or South, they can adopt two methods of laying the mines: 


(a) from the North ; 
(b) from the South. 


Operation 1 is discussed as regards method (a) and as regards method (b)  
in the Experts.' Report of February 8th, 1949, A to D of Section II. 
If operation III  was carried out by method (a) or by method (b) the 
conclusions contained in the Experts' Report of February 8th would 
have been as follows : 


Conclusions A and B.-No change. 
Colzclusiort C.-Provided that a look-out was kept at  Cape Kiephali, 
Denta Point and San Giorgio Monastery, and under normal weather 
conditions for this area, and if the mines were laid from the North 
towards the South 


(i) the operation might not be seen by the look-out post at  the 
foot of San Giorgio Monastery ; 


(ii) the operation would not be seen from Cape Kiephali ; 
(iii) the minelayers must have been noticed from Denta Point. 


Co?iclzcsim D.-If minelaying was carried out from the South towards 
the North, the minelayers would have to take a fix and plot this fix 
south of a point at  which the actual minelaying operation would start. 
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où l'opération proprement dite du mouillage des mines aurait commenci. 
Ce relèvement, étant le point de référence employé pour cette opération 
de mouillage de mines, devait se trouver dans l'alignement de la rangée 
de mines. Par conséquent, ce relèvement devait être beaucoup plus 
rapproché du monastère Saint-Georges que ne l'était la mine la 
plus au Sud, telle que la position de celle-ci a été indiquée dans 
l'annexe g du Mémoire du Rovaume-Uni. 


En ce cas : 
i) les navires ont dû être aperçus par des postes d'observation 


se trouvant au monastère Saint-Georges et au cap Denta ; 
ii) l'opération n'aurait pas été observée du cap Kiephali. 


Il faut se souvenir qu'en ce cas les navires seraient passés deux fois 
devant les points ci-dessus mentionnés, à l'exception du cap Kiephali. 


Comparaison des façons de procéder I et I I I  : 


Façolz de procéder I .  Façon de procéder I I I .  


a) Mouillage des mines en part'int a) Moz~illage des înilses en partant 
du Nord : du Nord : 


I. L'opération pouvait échapper 
à l'attention du poste d'ob- 
servation du monastère 
Saint-Georges. 


2. Les mouilleurs de mines au- 
raient été aperçus du cap Kie- 
phali. 


3. Le mouilleur de mines a dû 
être observé du cap Denta. 


I. L'opération pouvait avoir 
échappé à l'attention du poste 
d'observation du monastère 
Saint-Georges. 


2. L'opération n'aurait pas été 
aperçue du cap Kiephali. 


3. Le mouilleur de mines a dû 
être observé du cap Denta. 


b) Moztillage des nsifles efi fiartc~iit b) Bfozrillage des mines en partatlt 
dzl Sud : dzl Sud : 


I. Les mouilleurs de mines au- I. Les n~ouilleurs de mines ont 
raient été aperçus du poste dû être aperçus du poste 
d'observation du monastère d'observation du monastère 
Saint-Georges. Saint-Georges. 


2. Le mouilleur de mines a dû 2. Le mouilleur de mines a dû 
être observé du cap Denta. être aperçu du poste d'obser- 


vation situé au cap Denta. 
3. Les mouilleurs de mines au- 3. L'opération n'aurait pas été 


raient été aperçus du cap Kie- observCe du cap Kiephali. 
phali. 


La différence entre la façon de procéder 1 et la façon de procéder III 
est qu'un navire qui aborde le secteur par le Sud échapperait à l'atten- 
tion d'un poste d'observation situé au cap Kiephali. Dans les deux cas, 
le poste d'observation du cap Denta doit avoir aperçu les mouilleurs 
de mines, en d'autres termes, les mouilleurs de mines n'ont pu échapper 
a l'attention des postes d'observation du cap Denta. Si le mouillage 
des mines a cornmeii'cé en partant du Sud, cette opération doit, dans 
les deux cas, avoir été observCe du monastère Saint-Georges. 
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As this fix was the reference point for this particular minelaying opera- 
tion, it had to be in line with the row of mines and consequently 
much closer to the San Giorgio Monastery than the position of the 
most southerly mine, as indicated in Annex 9 of the United Kingdom 
Memorial. 


In this case 


(i) the ships must have been observed by look-out posts from San 
Giorgio Monastery and from Denta Point ; 


(ii) the operation would not be observed from Cape Kiephali. 
I t  must be borne in mind that in this case the ships would have 
passed the above-mentioned points twice, with the exception of Cape 
Kiephali. 


A comparison of operations I and I I I  : 


Operation I .  Operation I I I  


(a) Minelaying from the North : (a) Minelaying from the North : 


I. Operation rnight not be seen I. Operation might not be seen 
by the look-out at San Gior- by the look-out at San Gior- 
gio Monastery. gio Monastery. 


2. Minelayers would be seen 2. Operation would not be seen 
from Cape Kiephali. from Cape Kiephali. 


3. Minelayer must have been 3. Minelayer must have been 
seen from Denta Point. seen from Denta Point. 


(b) Minelaying from the South : (b) Minelaying from the South : 


I. Minelayers would be seen by I. Minelayers must have been 
the look-out at San Giorgio seen by the look-out at San 
Monastery. Giorgio Monastery. 


2. Minelayer must have been 2.  Minelayer must. have been 
seen from Denta Point. seen by the look-out from 


Denta Point. 
3. Minelayers would have been 3. Operation would not have 


seen from Cape Kiephali. been seen from Cape Kie- 
phali. 


The difference between operation 1 and operation III is that when 
a ship approached the area from the South, she would not be observed 
by a look-out post situated at Cape Kiephali. In both cases, the 
look-out posts at  Denta Point must have seen the minelayers ; in 
other words, the minelayers could not have escaped the notice of the 
look-out posts at  Denta Point, and if the minelaying were started 
from the South, it must in both cases have been seen from the San 
Giorgio Monastery. 


168 







II. Questions posées par M. le Juge ZoriiSé. 


En employant, dans la conclusion C i), le terme (( l'opération », 
les experts ont entendu l'ensemble des opérations de mouillage de 
mines (c'est-à-dire tant les navires que l'action même du mouillage 
des mines). 


En employant, sous C ii) et C iii), le sujet (( les mouilleurs de mines », 
les experts ont voulu indiquer que ce sont les navires employés au 
mouillage des mines qui, dans le cas visé sous C ii), auraient été aperçus 
par les postes d'dxervation et qui, dans le cas visé sous C iii), devaient 
être aperçus par les postes d'observation. 


Ad 2. 


Du cap Kiephali, la vue s'étend sur l'ensemble du Détroit, mais 
non sur la baie de Saranda. De Saranda. la vue s'étend sur la baie, 
mais non sur l'ensemble du Détroit. Du monastère Saint-Georges, 
elle s'étend sur l'ensemble du Détroit et sur la plus grande partie de 
la baie. 


Mais le cap Denta, plus avancé que les autres promontoires, com- 
mande à la fois l'ensemble du Détroit et l'ensemble de la baie. 
L'enquête a confirmé la conclusion tirée de l'étude de la carte : l'endroit 
est tout indiqué pour un poste d'observation. 


iiI. Qpestion posée par M. le Juge EEer. 


Dans leur rapport du 8 janvier 1949, les experts ont conclu que, 
1% l'insuffisance des renseignements touchant les conditions dans 
lesquelles les mines ont été posées, il n'était pas possible de donner 
une réponse précise sur la possibilité d'entendre l'opération du mouillage. 


Après leur mission à Saranda, les experts n'ont rien ajouté à ce 
sujet : ils confirment n'avoir rien à ajouter. Les constatations faites, 
relativement à la possibilité de voir l'opération, leur paraissent retirer 
toute importance à la question de savoir si elle pouvait être entendue. 


Dans ces conditions, ils estiment inutile de répondre aux objections, 
faites sur ce sujet, à leur rapport du 8 janvier 1949, mais sans pour 
cela admettre en aucune façon le bien-fondé de ces objections. 


Fait en anglais, en un exemplaire, au Palais de la Paix, La Haye, 
le douze février mil neuf cent quarante-neuf. 


(Sig&) AND. FORSHELL. 
(Signed) S. ELFFERICH. 







II. Qpestions put by Judge Z o r i E i O .  


Ad 1. 
Bv the term "the operation" in conclusion C (i) the experts meant 


the whole of the minelaying operation (i.e., both the manoeuvres of 
the ships and the actual launching of the mines). 


By employing the term "minelayers" in paragraphs C (ii) and C (iii), 
the experts intended to indicate that the ships which were used for 
the minelaying operation would in case C (ii), or must in case C (iii.) 
have drawn the attention of the look-out posts. 


From Cape Kiephali the view extends over the whole of the Strait, 
but not over Saranda Bay. From Saranda the view extends over the 
bay, but not over the whole of the Strait. From the San Giorgio 
Monastery the view extends over the whole of the Strait and over the 
greater part of the bay. 


But Denta Point, which projects further than the other promon- 
tories, commands both the whole of the Strait and the whole of the 
bay. The investigation has confirmed the conclusion which was 
derived from a study of the map : this spot is very suitable for a look- 
out post. 


III. Qpesdon put by Judge EEer. 


In their Report of January 8th, 1949, the experts concluded that, 
having regard to the insufficiency of the information available as to 
the conditions under which the mines were laid, it was not possible 
to give a precise opinion concerning the possibility of hearing the 
minelaying operations. 


After their visit to Saranda, the experts added nothing further on 
this subject. They confirm that they have nothing to add. The 
conclusions which they have drawn in regard to the possibility of 
seeing the operation appear to them t o  deprive the question whether 
the operation could be heard of any further importance. 


In these circumstances, they think it unnecessary to reply to the 
objections on this subject that have been made in regard to their 
report of January 8th, 1949 ; at the same time, thev do not for a moment 
admit that these objections are justified. 


Done in English, in one copy, at the Peace Palace, The Hague, this 
twelfth dav of February, one thousand nine hundred and forty-nine. 
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NUCLEAR. TESTS CASE (NEW ZEALAND v. FRANCE) 


In its judgment in the case concerning Nticlelur Tests (New 
Zealand v. France), the Co~lrt, by 9 votes to1 6, hiis found that 
the claim of New Zealand 110 longer had any object and that 
the Court was therefore nca called upon to give a decision 
thereon. 


In the reasoning of its Judgment, the Court adduces inter 
alia the following consideri8,tions: Even before tuning to the 
questions of jurisdiction andl admissibility,  the Court has first 
to consider the essentially pleliminary question ZIS to whether 
a dispute exists and to analyse the clainl submitted to it 
(paras. 22-24 of Judgment); the proceedings instituted 
before the Court on 9 May 1973 concernl:d the legality of 
atmospheric nuclear tests conducted by Fr'mce in the South 
Pacific (para. 16 of Judgnient); the original rind ultimate 
objective of New Zealand i:; to obtain a termination of those 
tests (paras. 25-31 of Judgment); France, by various public 
statements made in 1974, has announced its intention, fol- 
lowing the completion of the 1974 series of atmospheric 
tests, to cease the conduct of such tests (paras. 33-44 of 
Judgment); the Court finds :that the objective of New Zealand 


has in effect been accomplished, inasmuch as France has 
undertaken the obligation to hold no further nuclear tests in 
the atmosphere in the South Pacific (paras. 50-55 of Judg- 
ment); the dispute having thus disappeared, the claim no 
longer has my object and there is nothing on which to give 
judgment (paras. 58-62 of Judgment). 


U n the delivery of the Judgment, the Order of 22 June 
197 P" indicating interim measures of protection ceases to be 
operative and the measures in question lapse (para. 64 of 
Judgment). 


For the purposes of the Judgment the Court was composed 
as follows: President Lachs; Judges Forsteir. Gros, Bengzon, 
Petdn, Onyeama, Dillard, Ignacio-Pinto, de Castro, Moro- 
zov, Jimbnez de Mchaga, Sir Humphrey Waldack, 
Nagelndra Singh and Ruda; Judge ad hoe Sir Garfield 
Barwick. 
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Of the nine Members of the Court who voted for the deci- 
sion, Judges Forster, Gros, Pe&n and Ignacio-Pinto 
appended separate opinions. 


Of the six judges who voted against the decision, Judges 
Onyeama, Dillard, Jimdnez de Ar6chaga and Sir Humphrey 
Waldock appended a joint diknting opinion, and Judges de 
Castro and Sir Garfield Barwick dissenting opinions. 


These opinions make known and substantiate the positions 
adopted by the judges in question. 


With regard to the French request that the case be removed 
from the list-a request which the Court, in its Order of 22 
June 1973, had duly noted while feeling unable to accede to it 
at that stage-the Court observes that it has had the opportu- 
nity of examining the request in the light of the subsequent 
proceedings. It fincls that the present case is not one in which 
the procedure of siummary removal from the list would be 
appropriate. It is to be regretted that France has failed to 
appear in order to ]put forward its arguments, but the Court 
nevertheless has to proceed and reach a conclusion, having 
regard to the evidence brought before it and the arguments 
addressed to it by the Applicant, and also to any documentary 
or other evidence which might be relevant. 


Object of the Claim 
Also on 20 December 1974, the Court rnade two Orders (paras. 21-41 of the Judgment in the Australian case, and 


regarding applications submitted by the Gc~vernment of Fiji 2 1-44 in the New Zealand case) 
for permission to intervene in the two cases concerning 
Nuclear Tests (Australia v.  France; New Zeiand v.  France). The present phase of the proceedings concerns the juris- 
In these m e n ,  which were not read in public, the court diction of the Court and admissibility of the Application. In 
found, following the above-mentioned Judgments, that these examining Such questions, the Court is entitled, and in some 
applications lapsed and that no further action thereon was ~kcumtances may be required, to go into other questions 
called for. These Orders were voted unsulimously by the which may not be strictly capable of classification as matters 
court in the same composition as for the Jucjgments. Judges. of jurisdiction Or admissibility but are of Such a nature a.3 to 
G ~ ~ ~ ,  onyeama, Jimbnez de ~~h~~~ and sir ~ a r f i ~ l d  require examination in priority to those matters. By virtue of 
~ ~ ~ ~ i ~ k  appended declarations to them, anld judges ~ i l l ~ ~ d  an inherent jurisdiction which the Court possesses qua judi- 
and Sir Humphrey Waldock a joint declaratilon. cia1 organ, it has first to examine a question which it finds to 


be essentially preliminary, namely the existence of a dispute, 
the Court &livered a Ju.dgment for each for, whether or not .the Court has jurisdiction in the p e n t  of the two Tests cases referred to they are' case, the resolution of that question could exert a decisive 


analysed together in the summary which follows. influence on the continuation of the proceedings. It is there- 
fore necessary for it to make a detailed analysis of the claim 


* submitted in the Application, which is required by Article 40 
* * of the Statute to indicate the subject of the dispute. 


In its Application, Australia asks the Court: 


Procedure --to adjudge and declare that "the carrying out of further 
(paras. 1-20 of each Judgment) atmospheric nuclear weapon tests in the South Pacific Ocean 


is not consistent with applicable rules of international law" 
In its Judgment, the Court recalls that on 19 May 1973 the and to order "that the French Republic shall not carry out any 


Applicant instituted proceedings against France in respect of further such tests". 
French atmospheric nuclear tests in the South Pacific. To New Zealand, in its Application, asks the Court: 
found the jurisdiction of the Court, the Application relied on -"to adjud e and declare: That the conduct by the French 
the General Act for the Pacific Settlement of International Government f nuclr!ar tests in the south hcific region that 
Disputes concluded at Geneva in 1928 and Articles 36 and 37 give rise to radio-active fall-out constitutes a violation of 
of the Statute ofthe By a letter of 16May 1973 France New Zealand's rights under international law, and that these 
stated that it considered that the Court was manifestly not rights will be violatecj by any further such tests". 
competent in the case, that it could not accept its jurisdiction It is essential to consider whether the Applicm requests a 
and that it requesodmcremval of the Case "Om the judgment which would only state the legal relationship list. between the Parties 01: a judgment requiring one of the Pdtzies 


The Applicant having requested the Court to indicate to take, or refrain from taking, some action. The Court has 
interim measures of protection, the Court, by an Order of 22 the power to interpret the submissions of the Parties and to 
June 1973, indicated inter alia that, pending its final deci- exclude, when necessary, certain elements which are to be 
sion, France should avoid nuclear tests causing the deposit of viewed, not as indications of what the Party is asking the 
radio-active fall-out on the territory of the Applicant. By var- Court to decide, bur. as reasons advanced why it should 
ious communications the Applicant has infoxmed the Court decide in the sense contended for. In the present case, if 
that further series of atmospheric tests took place in July- account is taken of the Application as a whole, the diplomatic 
August 1973 and June-September 1974. exchanges between the Parties in recent years, the arguments 


By the same Order of 22 June 1973, the Court, considering of the Applicant before the Court and the public Statements 
that it was necessary to begin by resolving the questions of made on its behalf dwing and after the oral proceedings, it 
the Court's jurisdiction and of the admissibility of the Appli- becomes evident that the Applicant's original and ultimate 
cation, decided that the p e e d i n g s  should finst be d k s s e d  objective was and has remained to obtain a termination of 
to these questions. The Applicant filed a Menlorial and pre- French atmospheric a~clear tests in the South Pacific. 
sented argument at public hearings. It submitted that the In these circumstances, the Court is bound to take note of 
Court had jurisdiction and that the Application was admissi- further developments, both prior to and subsequent to the 
ble. France did not file any Counter-Memorid and was not close of the oral proceedings, namely certain public state- 
represented at the hearings; its attitude was &fined in the ments by French authorities, of which some were mentioned 
above-mentioned letter of 16 May 1973. before the Court at public hearings and others were made 
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subsequently. It would have lbeen possible for the Court, had 
it considered that the interests of justice so ~quiaed, to have 
afforded the Parties the opportunity, e.g., by reopening the 
oral proceedings, of addressing to the Court ~:omments on the 
statements made since the close of those proceedings. Such a 
course, however, would have been justified only if the matter 
dealt with in those statements had been completely new or 
had not been raised during ihe proceedings, which is mani- 
festly not the case. The Court is in possessice not only of the 
statements made by the French authorities in question but 
also of the views of the App:licant on them. 


The first of these statemerits is contained in a communiqu6 
which was issued by the Offiice of the President of the French 
Republic on 8 June 1974 and transmitted in particular to the 
Applicant: ". . . in view of ,the stage reached in carrying out 
the French nuclear defence programme France will be in a 
position to pass on to the stage of underground explosions as 
soon as the series of tests planned for this summer is com- 
pleted". Further statements are contained in1 a Note from the 
French Embassy in We1ling;ton (10 June), a letter from the 
President of France to the P~ime Minister of New Zealand (1 
July), a press conference given by the ])resident of the 
Republic (25 July), a speecb made by the Minister for For- 
eign Mairs in the United Nations General Assembly (25 
September) and a television interview and press conference 
by the Minister for Defence (16 August and I 1 October). The 
Court considers that these statements convey an1 announce- 
ment by France of its intention to cease the conduct of atmos- 
pheric nuclear tests following the con~clusion of the 
1974 series. 


Status and Scope of the French Statements 
(paras. 42-60 of the Judgrr~ent in the Aus~ralian case, and 


45-63 of the Judgment in the New Zealand caw) 


It is well recognized that declarations made by way of uni- 
lateral acts, concerning legal or factual situations, may have 
the effect of creating legal oltjligations. Nothing in the nature 
of a quidpro quo, nor any subsequent accelptance, nor even 
any reaction from other States is required for such declara- 
tion to take effect. Neither is the question of form decisive. 
The intention of being bound is to be ascertained by an inter- 
pretation of the act. The binding character of the undertaking 
results from the terms of the act and is based on good faith; 
interested States are entitled. to require that ?he olbligation be 
respected. 


In the present case, the Applicant, while recognizing the 
possibility of the dispute king resolved by a unilateral decla- 
ration on the part of France, has stated that, in izs view, the 


possibility of further atmospheric tests has been left open, 
even Hfter the French statements mentioned above. The 
Court imust, however, form its own view of the meaning and 
scope intended to be given to these unilateral declarations. 
Having regard to their intention and to the circumstances in 
which they were made, they must be held to constitute an 
engagement of the French State. France has conveyed to the 
world at large, including the Applicant, its intention effec- 
tively to terminate its atmospheric tests. It was bound to 
assume that other States might take note of these statements 
and rely on their being effective. It is true that France has not 
recognized that it is bound by any rule of international law to 
terminate its tests, but this does not affect the legal conse- 
quences of the statements in question; the unilateral under- 
taking resulting from them cannot be interpreted as having 
been made in implicit reliance on an arbitrary power of 
reconsideration. 


Thus the Court faces a situation in which the objective of 
the Applicant has in effect been accomplished, inasmuch as 
the Court finds that France has undertaken the obligation to 
hold no further nuclear tests in the atmosphere in the South 
hcific. The Applicant has sought an assurance from France 
that the tests would cease and France, on its own initiative, 
has mi3de a series of statements to the effe~t that they will 
cease. The Court concludes that France has assumed an obli- 
gation as to conduct, concerning the effective cessation of 
the tests, and the fact that the Applicant has not exercised its 
right to discontinue the pmeedings does not prevent the 
Court from making its own independent finding on the sub- 
ject. As a court of law, it is called upon to iesolve existing 
disputes between States: these disputes nnust continue to 
exist at the time when the Court makes its decision. In the 
present case, the dispute having disappeared, the claim no 
longer has any object and there is nothing on which to give 
judgment. 


Once the Court has found that a State has entered into a 
commitment concerning its future conduct, it is not the 
Court's function to contemplate that it will not comply with 
it. However, if the basis of the Judgment were to be affected, 
the Applicant could request an examination of the situation in 
accordance with the provisions of the Statute. 


For these reasons, the Court finds that the claim no longer 
has any object and that it is therefore not called upon to give a 
decision thereon (para. 62 of the Judgment in the Australian 
case, and para. 65 of the Judgment in the New Zealand case). 
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occasion of the extension of the Non-Proliferation Treaty - Absence of compre- 
hensive and universal conventional prohibition of the use or the threat of use of 
nuclear weapons as such - Unlawfulness per se: custornary law - Consistent 
practice of non-utilization of nuclear weapons - Policy of deterrence - Gen- 
eral Assembly resolutions afjr~ning the illegality of nuclear weapons - Con- 
tinuing tensions between the nascent opinio juris and the still strong adherence 
to the practice of deterrence. 


Principles and rules of international humanitarian law - Prohibition of 
methods and means of warfare precluding any distinction between civilian and 
militarj targets or resulting in unnecessary suffering to combatants - Martens 
Clause - Principle of neutrality - Applicability of thesepvinciples and rules to 
nuclear weapons - Conclusions. 


Right of a State to survival and right to resort to self-defence - Policy of 
deterreizce - Reservations to undertakings given by certain nuclear-weapon 
States not to resort to such weapons. 


Current state of international law and elements of fact available to the Court 
- Use of nuclear weapons in an extreme circumstance of self-defence in which 
the very survival of a State is at stake. 


Article V I  of the Non-Proliferation Treaty - Obligation to negotiate in good 
faith and to achieve nuclear disavmament in al1 its aspects. 


ADVISORY OPINION 


Present : President BEDJAOUI ; Vice-President SCHWEBEL ; Judges ODA, 
GUILLAUME, SHAHABUDDEEN, WEERAMANTRY, RANJEVA, HERCZEGH, 
SHI, FLEISCHHAUER, KOROMA, VERESHCHETIN, FERRARI BRAVO, 
HIGGINS ; Registrar VALENCIA-OSPINA. 


On the legality of the threat or use of nuclear weapons, 


composed as above, 


gives the following Advisory Opinion: 


1. The question upon which the advisory opinion of the Court has been 
requested is set forth in resolution 49/75 K adopted by the General Assembly of 
the United Nations (hereinafter called the "General Assembly") on 15 Decem- 
ber 1994. By a letter dated 19 December 1994, received in the Registry by 
facsimile on 20 December 1994 and filed in the original on 6 January 1995, 
the Secretary-General of the United Nations officially communicated to the 
Registrar the decision taken by the General Assembly to submit the question 
to the Court for an advisory opinion. Resolution 49/75 K, the English text of 
which was enclosed with the letter, reads as follows: 


"The General Assembly, 


Conscious that the continuing existence and development of nuclear 
weapons pose serious risks to humanity, 


Mindful that States have an obligation under the Charter of the United 







d'armes nucléaires à l'occasion de la prorogation du traité de non-prolifëration 
- Absence d'interdiction conventionnelle complète et universelle d'emploi ou de 
menace d'emploi des armes nucléaires en tant que telles - Illicéité per se: droit 
coutumier - Pratique constante de non-utilisation des armes nucléaires - Poli- 
tique de dissuasion - Résolutions de l'Assemblée générale affirmant l'illicéité 
des armes nucléaires - Tensions subsistant entre une opinio juris naissante et 
une adhésion encore forte à la pratique de la dissuasion. 


Principes et règles du droit international humanitaire - Interdiction des 
méthodes et moyens de guerre ne permettant pas de distinguer entre cibles 
civiles et cibles militaires ou ayant pour effet de causer aux combattants des 
souffrances inutiles - Clause de Martens - Principe de neutralité - Applica- 
bilité de ces principes et règles aux armes nucléaires - Conséquences. 


Droit d'un Etat à la survie et droit de recourir a la légitime défense - Poli- 
tique de dissuasion - Réserves à des engagements pris par certains Etats dotés 
d'armes nucléaires de ne pas recourir à ces armes. 


Etat actuel du droit international et éléments de fait à la disposition de la 
Cour - Emploi d'armes nucléaires dans une circonstance extrême de légitime 
défense dans laquelle la survie même d'un Etat serait en cause. 


Article V I  du traité de non-prolifération - Obligation de négocier de bonne 
foi et de parvenir au désarmement nucléaire dans tous ses aspects. 


AVIS CONSULTATIF 


Présents : M .  BEDJAOUI, Président ; M. SCHWEBEL, Vice-Président ; MM. ODA, 
GUILLAUME, SHAHABUDDEEN, WEERAMANTRY, RANJEVA, HERCZEGH, 
SHI, FLEISCHHAUER, KOROMA, VERESHCHETIN, FERRARI BRAVO, 
Mme HIGGINS, juges; M. VALENCIA-OSPINA, Greffier. 


Sur la licéité de la menace ou de l'emploi d'armes nucléaires, 


ainsi composée, 


donne l'avis consultatif suivant. 


1. La question sur laquelle un avis consultatif est demandé à la Cour est 
énoncée dans la résolution 49175 K que l'Assemblée générale des Nations Unies 
(ci-après dénommée l'«Assemblée générale))) a adoptée le 15 décembre 1994. 
Par une lettre en date du 19 décembre 1994, reçue au Greffe par télécopie le 
20 décembre 1994 et dont l'original a été enregistré le 6 janvier 1995, le Secré- 
taire général de l'organisation des Nations Unies a officiellement communiqué 
au Greffier la décision prise par l'Assemblée générale de soumettre cette ques- 
tion à la Cour pour avis consultatif. La résolution 49/75 K, dont le texte anglais 
était joint à cette lettre, se lit comme suit: 


((L'Assemblée générale, 


Considérant que l'existence des armes nucléaires et la poursuite de leur 
mise au point font courir de graves dangers à l'humanité, 


Sachant que les Etats ont en vertu de la Charte des Nations Unies l'obli- 







Nations to refrain from the threat or use of force against the territorial 
integrity or political independence of any State, 


Recalling its resolutions 1653 (XVI) of 24 November 1961, 33/71 B of 
14 December 1978, 34/83 G of 11 December 1979, 351152D of 12 Decem- 
ber 1980, 36192 1 of 9 December 1981, 45/59 B of 4 December 1990 and 
46/37D of 6 December 1991, in which it declared that the use of nuclear 
weapons would be a violation of the Charter and a crime against 
humanity, 


Welcoming the progress made on the prohibition and elimination of 
weapons of mass destruction, including the Convention on the Prohibition 
of the Development, Production and Stockpiling of Bacteriological (Bio- 
logical) and Toxin Weapons and on Their Destruction ' and the Conven- 
tion on the Prohibition of the Development, Production, Stockpiling and 
Use of Chemical Weapons and on Their Destruction2, 


Convinced that the complete elimination of nuclear weapons is the only 
guarantee against the threat of nuclear war, 


Noting the concerns expressed in the Fourth Review Conference of the 
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons that 
insufficient progress had been made towards the complete elimination of 
nuclear weapons at the earliest possible time, 


Recalling that, convinced of the need to strengthen the rule of law in 
international relations, it has declared the period 1990-1999 the United 
Nations Decade of International Law 3, 


Noting that Article 96, paragraph 1, of the Charter empowers the 
General Assembly to request the International Court of Justice to give an 
advisory opinion on any legal question, 


Recalling the recommendation of the Secretary-General, made in his 
report entitled 'An Agenda for P e a ~ e ' ~ ,  that United Nations organs that 
are authorized to take advantage of the advisory competence of the Inter- 
national Court of Justice turn to the Court more frequently for such 
opinions, 


Welcoming resolution 46/40 of 14 May 1993 of the Assembly of the 
World Health Organization, in which the organization requested the Inter- 
national Court of Justice to give an advisory opinion on whether the use of 
nuclear weapons by a State in war or other armed conflict would be a 
breach of its obligations under international law, including the Constitu- 
tion of the World Health Organization, 


Decides, pursuant to Article 96, paragraph 1, of the Charter of the 
United Nations, to request the International Court of Justice urgently to 
render its advisory opinion on the following question: '1s the threat or use 
of nuclear weapons in any circumstance permitted under international 
law ?' 


l Resolution 2826 (XXVI), annex. 
See Official Records of the General Assembly, Forty-seventh Session, Supple- 


ment No. 27 (A/47/27), appendix 1. 
Resolution 44123. 
N471277-Sl24111. " 







gation de s'abstenir de recourir à la menace ou à l'emploi de la force contre 
l'intégrité territoriale ou l'indépendance politique de tout Etat, 


Rappelant ses résolutions 1653 (XVI) du 24 novembre 1961, 33/71 B du 
14 décembre 1978, 34183 G du 11 décembre 1979, 351152 D du 12 dé- 
cembre 1980, 36192 1 du 9 décembre 1981, 45159 B du 4 décembre 1990 et 
46/37 D du 6 décembre 1991, dans lesquelles elle a déclaré que l'emploi 
d'armes nucléaires constituerait une violation de la Charte et un crime 
contre l'humanité, 


Se félicitant des progrès accomplis en ce qui concerne I'interdiction et 
l'élimination des armes de destruction massive, notamment la conclusion 
de la convention sur I'interdiction de la mise au point, de la fabrication et 
du stockage des armes bactériologiques (biologiques) ou à toxines et sur 
leur destruction ' et de la convention sur I'interdiction de la mise au point, 
de la fabrication, du stockage et de l'utilisation d'armes chimiques et sur 
leur destruction2, 


Convaincue que l'élimination complète des armes nucléaires est la seule 
garantie contre la menace d'une guerre nucléaire, 


Notant l'inquiétude exprimée lors de la quatrième conférence des parties 
chargée de l'examen du traité sur la non-prolifération des armes nucléaires 
devant le peu de progrès accomplis vers l'élimination complète des armes 
nucléaires dans les meilleurs délais, 


Rappelant que, convaincue qu'il faut renforcer la primauté du droit 
dans les relations internationales, elle a déclaré la période 1990-1999 
Décennie des Nations Unies pour le droit international3, 


Notant qu'elle peut, en vertu du paragraphe 1 de l'article 96 de la 
Charte, demander à la Cour internationale de Justice un avis consultatif 
sur toute question juridique, 


Rappelant que, dans son rapport intitulé «Un agenda pour la paix»4, le 
Secrétaire général a recommandé aux organes des Nations Unies qui sont 
autorisés à demander des avis consultatifs à la Cour internationale de Jus- 
tice de s'adresser plus souvent à la Cour pour obtenir d'elle de tels avis, 


Se félicitant de la résolution 46140 de l'Assemblée de l'organisation 
mondiale de la Santé, en date du 14 mai 1993, dans laquelle l'organisation 
demande à la Cour internationale de Justice de donner un avis consultatif 
sur la question de savoir si l'utilisation d'armes nucléaires par un Etat au 
cours d'une guerre ou d'un autre conflit armé constituerait une violation 
de ses obligations au regard du droit international, y compris la Constitu- 
tion de l'organisation mondiale de la Santé, 


Décide, conformément au paragraphe 1 de l'article 96 de la Charte des 
Nations Unies, de demander à la Cour internationale de Justice de rendre 
dans les meilleurs délais un avis consultatif sur la question suivante: 
«Est-il permis en droit international de recourir à la menace ou à l'emploi 
d'armes nucléaires en toute circonstance?» 


' Résolution 2826 (XXVI), annexe. 
Voir Documents officiels de l'Assemblée générale, quarante-septième session, 


supplément n" 27 (A/47/27), appendice 1. 
Résolution 44123. 
A1471277-Sl24111. )) 







2. Pursuant to Article 65, paragraph 2, of the Statute, the Secretary-General 
of the United Nations communicated to the Court a dossier of documents 
likely to throw light upon the question. 


3. By letters dated 21 December 1994, the Registrar, pursuant to Article 66, 
paragraph 1, of the Statute, gave notice of the request for an advisory opinion 
to al1 States entitled to appear before the Court. 


4. By an Order dated 1 February 1995 the Court decided that the States 
entitled to appear before it and the United Nations were likely to be able to fur- 
nish information on the question, in accordance with Article 66, paragraph 2, of 
the Statute. By the same Order, the Court fixed, respectively, 20 June 1995 as 
the time-limit within which written statements might be submitted to it on the 
question, and 20 September 1995 as the time-limit within which States and 
organizations having presented written statements might submit written com- 
ments on the other written statements in accordance with Article 66, para- 
graph 4, of the Statute. In the aforesaid Order, it was stated in particular that 
the General Assembly had requested that the advisory opinion of the Court be 
rendered "urgently"; reference was also made to the procedural time-limits 
already fixed for the request for an advisory opinion previously submitted to 
the Court by the World Health Organization on the question of the Legality of 
the Use by a State of Nuclear Weapons in Avrned Conflict. 


On 8 February 1995, the Registrar addressed to the States entitled to appear 
before the Court and to the United Nations the special and direct communica- 
tion provided for in Article 66, paragraph 2, of the Statute. 


5. Written statements were filed by the following States: Bosnia and Herze- 
govina, Burundi, Democratic People's Republic of Korea, Ecuador, Egypt, 
Finland, France, Germany, India, Ireland, Islamic Republic of Iran, Italy, 
Japan, Lesotho, Malaysia, Marshall Islands, Mexico, Nauru, Netherlands, 
New Zealand, Qatar, Russian Federation, Samoa, San Marino, Solomon 
Islands, Sweden, United Kingdom of Great Britain and Northern Ireland, and 
United States of America. In addition, written comments on those written 
statements were submitted by the following States: Egypt, Nauru and Solomon 
Islands. Upon receipt of those statements and comments, the Registrar com- 
municated the text to al1 States having taken part in the written proceedings. 


6. The Court decided to hold public sittings, opening on 30 October 1995, at 
which oral statements might be submitted to the Court by any State or organi- 
zation which had been considered likely to be able to furnish information on 
the question before the Court. By letters dated 23 June 1995, the Registrar 
requested the States entitled to appear before the Court and the United 
Nations to inform him whether they intended to take part in the oral proceed- 
ings; it was indicated, in those letters, that the Court had decided to hear, 
during the same public sittings, oral statements relating to the request for an 
advisory opinion from the General Assembly as well as oral statements con- 
cerning the above-mentioned request for an advisory opinion laid before the 
Court by the World Health Organization, on the understanding that the United 
Nations would be entitled to speak only in regard to the request submitted by 
the General Assembly, and it was further specified therein that the participants 
in the oral proceedings which had not taken part in the written proceedings 
would receive the text of the statements and comments produced in the course 
of the latter. 


7. By a letter dated 20 October 1995, the Republic of Nauru requested the 
Court's permission to withdraw the written comments submitted on its behalf 
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2. Conformément à l'article 65, paragraphe 2, du Statut, le Secrétaire géné- 
ral de l'organisation des Nations Unies a communiqué à la Cour un dossier 
contenant des documents pouvant servir à élucider la question. 


3. Par des lettres en date du 21 décembre 1994, le Greffier a notifié la requête 
pour avis consultatif a tous les Etats admis a ester devant la Cour, conformé- 
ment a l'article 66, paragraphe 1, du Statut. 


4. Par une ordonnance en date du 1"' février 1995, la Coura décidé que les 
Etats admis a ester devant elle et l'organisation des Nations Unies étaient sus- 
ceptibles de fournir des renseignements sur la question, conformément a l'ar- 
ticle 66, paragraphe 2, du Statut. Par la même ordonnance, la Cour a fixé, 
respectivement, au 20 juin 1995 la date d'expiration du délai dans lequel des 
exposés écrits pourraient lui être présentés sur cette question et au 20 septembre 
1995 la date d'expiration du délai dans lequel tes Etats ou organisations ayant 
présenté un exposé écrit pourraient présenter des observations écrites sur les 
autres exposés écrits conformément a l'article 66, paragraphe 4, du Statut. 
Dans ladite ordonnance, il était notamment fait état de ce que l'Assemblée 
générale avait demandé que l'avis consultatif de la Cour soit rendu adans les 
meilleurs délais»; il y était par ailleurs fait référence aux délais de procédure 
déjà fixés aux fins de la demande d'avis consultatif antérieurement soumise à la 
Cour par l'organisation mondiale de la Santé sur la question de la Licéité de 
Z'lrtilisntion des armes nucléaires par un Etat dans un conflit armé. 


Le 8 février 1995, le Greffier a adressé aux Etats admis à ester devant la Cour 
et à I'Organisation des Nations Unies la communication spéciale et directe pré- 
vue a l'article 66, paragraphe 2, du Statut. 


5 .  Des exposés écrits ont été déposés par les Etats suivants: Allemagne, Bos- 
nie-Herzégovine, Burundi, Egypte, Equateur, Etats-Unis d'Amérique, Fédéra- 
tion de Russie, Finlande, France, Iles Marshall, Iles Salomon, Inde, Répu- 
blique islamique d'Iran, Irlande, Italie, Japon, Lesotho, Malaisie, Mexique, 
Nauru, Nouvelle-Zélande, Pays-Bas, Qatar, République populaire démocratique 
de Corée, Royaume-Uni de Grande-Bretagne et d'Irlande du Nord, Saint-Marin, 
Samoa et Suède. Par ailleurs, des observations écrites sur ces exposés écrits ont 
été présentées par les Etats suivants : Egypte, Iles Salomon et Nauru. Dès récep- 
tion de ces exposés et de ces observations, le Greffier en a transmis le texte à 
tous les Etats ayant pris part a la procédure écrite. 


6. La Cour a décidé de tenir, à compter du 30 octobre 1995, des audiences 
publiques au cours desquelles des exposés oraux pourraient être faits devant 
elle par tout Etat et toute organisation ayant été jugés susceptibles de fournir 
des renseignements sur la question à elle soumise. Par des lettres en date du 
23 juin 1995, le Greffier a prie les Etats admis a ester devant la Cour et l'Orga- 
nisation des Nations Unies de lui faire savoir s'ils avaient l'intention de parti- 
ciper à la procédure orale; il était indiqué, dans ces lettres, que la Cour avait 
décidé d'entendre au cours d'une seule série d'audiences publiques les exposés 
oraux relatifs à la demande d'avis consultatif de l'Assemblée générale et ceux 
concernant la demande d'avis consultatif susmentionnée dont la Cour avait été 
saisie par l'organisation mondiale de la Santé, étant entendu que l'Organisa- 
tion des Nations Unies ne serait habilitée à prendre la parole qu'à propos de la 
demande soumise par l'Assemblée générale ; et il y était par ailleurs précisé que 
les participants à la procédure orale n'ayant pas pris part à la procédure écrite 
se verraient communiquer le texte des exposés et observations produits dans le 
cadre de cette dernière procédure. 


7. Par une lettre en date du 20 octobre 1995, la République de Nauru a 
demandé a la Cour l'autorisation de retirer les observations écrites qui avaient 







in a document entitled "Response to submissions of other States". The Court 
granted the request and, by letters dated 30 October 1995, the Deputy-Regis- 
trar notified the States to which the document had been communicated, speci- 
fying that the document consequently did not form part of the record before 
the Court. 


8. Pursuant to Article 106 of the Rules of Court, the Court decided to make 
the written statements and comments submitted to the Court accessible to the 
public, with effect from the opening of the oral proceedings. 


9. In the course of public sittings held from 30 October 1995 to 15 Novem- 
ber 1995, the Court heard oral statements in the following order by: 


for the Commonwealth Mr. Gavan Griffith, Q.C., Solicitor-General of 
of Australia : Australia, Counsel, 


The Honourable Gareth Evans, Q.C., Senator, 
Minister for Foreign Affairs, Counsel; 


for the Arab Republic Mr. George Abi-Saab, Professor of International 
of E ~ Y P ~  : Law, Graduate Institute of International Stud- 


ies, Geneva, Member of the Institute of Interna- 
tional Law; 


for the French Republic: Mr. Marc Perrin de Brichambaut, Director of Legal 
Affairs, Ministry of Foreign Affairs, 


Mr. Alain Pellet, Professor of International Law, 
University of Paris X and Institute of Political 
Studies, Paris ; 


for the Federal Republic Mr. Hartmut Hillgenberg, Director-General of 
of Germany : Legal Affairs, Ministry of Foreign Affairs; 


for Indonesia : H.E. Mr. Johannes Berchmans Soedarmanto 
Kadarisman, Ambassador of Indonesia to the 
Netherlands ; 


for Mexico: H.E. Mr. Sergio Gonzalez Galvez, Ambassador, 
Under-Secretary of Foreign Relations; 


for the Islamic H.E. Mr. Mohammad J. Zarif, Deputy Minister, 
Republic of Iran: Legal and International Affairs, Ministry of 


Foreign Affairs ; 


for Ztaly : Mr. Umberto Leanza, Professor of International 
Law at the Faculty of Law at the University of 
Rome "Tor Vergata", Head of the Diplomatie 
Legal Service at the Ministry of Foreign Affairs; 


for Japan: H.E. Mr. Takekazu Kawamura, Ambassador, 
Director General for Arms Control and Scien- 
tific Affairs, Ministry of Foreign Affairs, 


Mr. Takashi Hiraoka, Mayor of Hiroshima, 
Mr. Iccho Itoh, Mayor of Nagasaki; 







été présentées en son nom dans un document intitulé «Réponse aux conclu- 
sions des autres Etats)). La Cour a accédé à cette demande et, par des lettres en 
date du 30 octobre 1995, le Greffier adjoint en a informé les Etats qui avaient 
reçu communication de ce document, en précisant que ledit document ne faisait 
en conséquence pas partie du dossier dont la Cour était saisie. 


8. Conformément à l'article 106 du Règlement, la Cour a décidé de rendre 
accessible au public le texte des exposés écrits et des observations écrites à la 
date d'ouverture de la procédure orale. 


9. Au cours d'audiences publiques tenues du 30 octobre 1995 au 15 no- 
vembre 1995, la Cour a entendu en leurs exposés oraux et dans l'ordre sui- 
vant : 


pour le Commonwealth M .  Gavan Griffith, Q.C., Solicitor-General 
d'Australie : d'Australie, conseil, 


l'honorable Gareth Evans, Q.C., sénateur, mi- 
nistre des affaires étrangères, conseil; 


pour la République arabe M. Georges Abi-Saab, professeur de droit inter- 
d'Egypte : national à l'Institut universitaire de hautes 


études internationales de Genève, membre de 
l'Institut de droit international; 


pour la République française: M. Marc Perrin de Brichambaut, directeur des 
affaires juridiques au ministère des affaires 
étrangères, 


M. Alain Pellet, professeur de droit internatio- 
nal à l'université de Paris X et à l'Institut 
d'études politiques de Paris; 


pour la République fédérale M. Hartmut Hillgenberg, directeur général des 
d'Allemagne : affaires juridiques du ministère des affaires 


étrangères ; 


pour l'Indonésie : S. Exc. M. Johannes Berchmans Soedarmanto 
Kadarisman, ambassadeur d'Indonésie aux 
Pays-Bas ; 


pour le Mexique: S. Exc. M. Sergio Gonzalez Galvez, ambas- 
sadeur, ministre adjoint des affaires étran- 
gères ; 


pour la République islamique S. Exc. M. Mohamrnad J. Zarif, ministre adjoint 
d'Iran : aux affaires juridiques et internationales, mi- 


nistère des affaires étrangères; 


pour l'Italie 


pour le Japon: 


M. Umberto Leanza, professeur de droit inter- 
national à la faculté de droit de l'université 
de Rome «Tor Vergata)), chef du service du 
contentieux diplomatique du ministère des 
affaires étrangères ; 


S. Exc. M. Takekazu Kawamura, ambassadeur, 
directeur général au contrôle des armements 
et aux affaires scientifiques, ministère des 
affaires étrangères, 


M. Takashi Hiraoka, maire d'Hiroshima, 
M. Iccho Itoh, maire de Nagasaki; 







for Malaysia: H.E. Mr. Tan Sri Razali Ismail, Ambassador, Per- 
manent Representative of Malaysia to the United 
Nations, 


Dato' Mohtar Abdullah, Attorney-General; 


for New Zealand: The Honourable Paul East, Q.C., Attorney-General 
of New Zealand, 


Mr. Allan Bracegirdle, Deputy Director of Legal 
Division of the New Zealand Ministry for For- 
eign Affairs and Trade; 


for the Philippines: H.E. Mr. Rodolfo S. Sanchez, Ambassador of the 
Philippines to the Netherlands, 


Professor Merlin N. Magallona, Dean, College of 
Law, University of the Philippines ; 


for Qatar: H.E. Mr. Najeeb ibn Mohammed Al-Nauimi, 
Minister of Justice; 


for the Russian Mr. A. G. Khodakov, Director, Legal Department, 
Federation : Ministry of Foreign Affairs; 


for San Marino: Mrs. Federica Bigi, Embassy Counsellor, Officia1 
in Charge of Political Directorate, Department 
of Foreign Affairs; 


for Samoa: H.E. Mr. Neroni Slade, Ambassador and Perma- 
nent Representative of Samoa to the United 
Nations, 


Miss Laurence Boisson de Chazournes, Assistant 
Professor, Graduate Institute of International 
Studies, Geneva, 


Mr. Roger S. Clark, Distinguished Professor of Law, 
Rutgers University School of Law, Camden, New 
Jersey; 


for the Marshall Islands: The Honourable Theodore G. Kronmiller, Legal 
Counsel, Embassy of the Marshall Islands to the 
United States of America, 


Mrs. Lijon Eknilang, Council Member, Rongelap 
Atoll Local Government; 


for Solomon Islands: The Honourable Victor Ngele, Minister of Police 
and National Security, 


Mr. Jean Salmon, Professor of Law, Université 
libre de Bruxelles, 


Mr. Eric David, Professor of Law, Université libre 
de Bruxelles, 


Mr. Philippe Sands, Lecturer in Law, School of 
Oriental and African Studies, London Univer- 
sity, and Legal Director, Foundation for Inter- 
national Environmental Law and Development, 


Mr. James Crawford, Whewell Professor of Inter- 
national Law, University of Cambridge; 







pour les Philippines: 


pour Qatar: 


pour la Fédération 
de Russie: 


pour Saint-Marin 


pour le Samoa 


pour les Zles Marshall: 


pour les Zles Salomon: 


pour la Malaisie: S. Exc. M. Tan Sri Razali Ismail, ambassadeur, 
représentant permanent de la Malaisie auprès 
de l'organisation des Nations Unies, 


Dato' Mohtar Abdullah, Attorney-General; 


pour la Nouvelle-Zélande: l'honorable Paul East, Q.C., Attorney-General 
de Nouvelle-Zélande, 


M. Allan Bracegirdle, directeur adjoint de la 
division juridique du ministère des affaires 
étrangères et du commerce extérieur de Nou- 
velle-Zélande ; 


S. Exc. M. Rodolfo S. Sanchez, ambassadeur 
des Philippines aux Pays-Bas, 


M. Merlin M. Magallona, professeur, doyen de la 
faculté de droit de l'université des Philippines; 


S. Exc. M. Najeeb ibn Mohammed Al-Nauimi, 
ministre de la justice; 


M. A. G. Khodakov, directeur du service juri- 
dique du ministère des affaires étrangères; 


Mme Federica Bigi, conseiller d'ambassade, 
fonctionnaire en charge de la direction poli- 
tique au ministère des affaires étrangères; 


S. Exc. M. Neroni Slade, ambassadeur, repré- 
sentant permanent du Samoa auprès de 
l'organisation des Nations Unies, 


Ml1" Laurence Boisson de Chazournes, chargée 
d'enseignement a l'Institut universitaire de 
hautes études internationales de Genève, 


M. Roger S. Clark, professeur à la faculté de 
droit de l'université Rutgers, Camden, New 
Jersey; 


l'honorable Theodore G. Kronmiller, conseiller 
juridique de l'ambassade des Iles Marshall 
aux Etats-Unis d'Amérique, 


Mme Lijon Eknilang, membre du conseil, gou- 
vernement local de l'atoll de Rongelap; 


S. Exc. l'honorable Victor Ngele, ministre de la 
police et de la sécurité nationale, 


M. Jean Salmon, professeur de droit à l'univer- 
sité libre de Bruxelles, 


M. Eric David, professeur de droit à l'univer- 
sité libre de Bruxelles, 


M. Philippe Sands, chargé de cours a la School 
of Oriental and African Studies de 1'Univer- 
sité de Londres et directeur juridique de la 
Foundation for International Environmental 
Law and Development, 


M. James Crawford, professeur de droit inter- 
national, titulaire de la chaire Whewell a 
l'université de Cambridge; 







for Costa Rica: Mr. Carlos Vargas-Pizarro, Legal Counsel and 
Special Envoy of the Government of Costa Rica; 


for the United Kingdom 
of Great Britain and The Rt. Honourable Sir Nicholas Lyell, Q.C., M.P., 
Nortlzern Ireland: Her Majesty's Attorney-General; 


for the United States Mr. Conrad K.  Harper, Legal Adviser, United 
of America: States Department of State, 


Mr. Michael J. Matheson, Principal Deputy Legal 
Adviser, United States Department of State, 


Mr. John H. McNeill, Senior Deputy General 
Counsel, United States Department of Defense; 


for Zimbabwe: Mr. Jonathan Wutawunashe, Chargé d'affaires ai., 
Embassy of the Republic of Zimbabwe in the 
Netherlands. 


Questions were put by Members of the Court to particular participants in the 
oral proceedings, who replied in writing, as requested, within the prescribed 
time-limits; the Court having decided that the other participants could also 
reply to those questions on the same terms, several of them did so. Other ques- 
tions put by Mernbers of the Court were addressed, more generally, to any par- 
ticipant in the oral proceedings; several of them replied in writing, as requested, 
within the prescribed time-limits. 


10. The Court must first consider whether it has the jurisdiction to 
give a reply to the request of the General Assembly for an advisory 
opinion and whether, should the answer be in the affirmative, there is any 
reason it should decline to exercise any such jurisdiction. 


The Court draws its competence in respect of advisory opinions from 
Article 65, paragraph 1, of its Statute. Under this Article, the Court 


"may give an advisory opinion on any legal question at the request 
of whatever body may be authorized by or in accordance with the 
Charter of the United Nations to make such a request". 


11. For the Court to be competent to give an advisory opinion, it is 
thus necessary at  the outset for the body requesting the opinion to be 
"authorized by or in accordance with the Charter of the United Nations 
to make such a request". The Charter provides in Article 96, para- 
graph 1, that: "The General Assembly or the Security Council may 
request the International Court of Justice to give an advisory opinion on 
any legal question." 


Some States which oppose the giving of an opinion by the Court 
argued that the General Assembly and Security Council are not entitled 
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pour le Costa Rica: M. Carlos Vargas-Pizarro, conseiller juridique 
et envoyé spécial du Gouvernement du Costa 
Rica ; 


pour le Royaume- Uni de 
Grande-Bretagne et le très honorable sir Nicholas Lyell, Q.C., M.P., 
d'Irlande du Nord: Attorney-General; 


pour les Etats-Unis M. Conrad K. Harper, conseiller juridique du 
d'Amérique: département d'Etat, 


M. Michael J. Matheson, conseiller juridique 
adjoint principal du département d'Etat, 


M. John H. McNeill, conseiller juridique adjoint 
principal du département de la défense; 


pour le Zimbabwe: M. Jonathan Wutawunashe, chargé d'affaires 
a i .  de l'ambassade du Zimbabwe aux Pays- 
Bas. 


Des membres de la Cour ont posé des questions à certains participants à 
la procédure orale et ceux-ci y ont répondu par écrit, ainsi qu'ils en avaient 
été priés, dans les délais prévus à cet effet; la Cour ayant décidé que les autres 
participants pourraient également répondre à ces questions dans les mêmes 
conditions, plusieurs d'entre eux l'ont fait. D'autres questions posées par des 
membres de la Cour ont été adressées, plus généralement, à tout participant 
à la procédure orale; plusieurs d'entre eux y ont répondu par écrit, ainsi qu'ils 
en avaient été priés, dans les délais prévus à cet effet. 


10. La Cour examinera en premier lieu la question de savoir si elle a 
compétence pour donner une réponse à la demande d'avis consultatif 
dont l'a saisie l'Assemblée générale et, dans l'affirmative, s'il existerait 
des raisons pour elle de refuser d'exercer une telle compétence. 


La Cour tire sa compétence pour donner des avis consultatifs de l'ar- 
ticle 65, paragraphe 1, de son Statut. Aux termes de cette disposition, la 
Cour 


((peut donner un avis consultatif sur toute question juridique, à la 
demande de tout organe ou institution qui aura été autorisé par la 
Charte des Nations Unies ou conformément à ses dispositions à 
demander cet avis ». 


11. Pour que la Cour ait compétence aux fins de donner un avis 
consultatif, il faut donc tout d'abord que l'organe qui sollicite l'avis soit 
((autorisé par la Charte des Nations Unies ou conformément à ses dispo- 
sitions à demander cet avis». La Charte, à l'article 96, paragraphe 1, dis- 
pose: « L'Assemblée générale ou le Conseil de sécurité peut demander à 
la Cour internationale de Justice un avis consultatif sur toute question 
juridique. » 


Certains Etats qui se sont opposés à ce que la Cour rende un avis en 
l'espèce ont soutenu que l'Assemblée générale et le Conseil de sécurité ne 







to ask for opinions on matters totally unrelated to their work. They 
suggested that, as in the case of organs and agencies acting under 
Article 96, paragraph 2, of the Charter, and notwithstanding the difference 
in wording between that provision and paragraph 1 of the same Article, 
the General Assembly and Security Council may ask for an advisory 
opinion on a legal question only within the scope of their activities. 


In the view of the Court, it matters little whether this interpretation of 
Article 96, paragraph 1, is or is not correct; in the present case, the Gen- 
eral Assembly has competence in aily event to seise the Court. Indeed, 
Article 10 of the Charter has conferred upon the General Assembly a 
competence relating to "any questions or any matters" within the scope 
of the Charter. Article 11 has specifically provided it with a competence 
to "consider the general principles . . . in the maintenance of international 
peace and security, including the principles governing disarmament and 
the regulation of armaments". Lastly, according to Article 13, the Gen- 
eral Assemblv "shall initiate studies and make recommendations for the 
purpose o f .  . . encouraging the progressive development of international 
law and its codification". 


12. The question put to the Court has a relevance to many aspects of 
the activities and concerns of the General Assembly including those relat- 
ing to the threat or use of force in international relations, the disarma- 
ment process, and the progressive development of international law. The 
General Assembly has a long-standing interest in these matters and in 
their relation to nuclear weapons. This interest has been manifested in the 
annual First Committee debates, and the Assembly resolutions on nuclear 
weapons; in the holding of three special sessions on disarmament (1978, 
1982 and 1988) by the General Assembly, and the annual meetings of the 
Disarmament Commission since 1978; and also in the commissioning of 
studies on the effects of the use of nuclear weapons. In this context, it 
does not matter that important recent and current activities relating to 
nuclear disarmament are being pursued in other fora. 


Finally, Article 96, paragraph 1, of the Charter cannot be read as 
limiting the ability of the Assembly to request an opinion only in those 
circumstances in which it can take binding decisions. The fact that the 
Assembly's activities in the above-mentioned field have led it only to the 
making of recommendations thus has no bearing on the issue of whether 
it had the competence to put to the Court the question of which it is 
seised. 


13. The Court must furthermore satisfy itself that the advisory opinion 
requested does indeed relate to a "legal question" within the meaning of 
its Statute and the United Nations Charter. 


The Court has already had occasion to indicate that questions 


"framed in terms of law and rais[ing] problems of international law 
. . . are by their very nature susceptible of a reply based on law . . . 







sont pas habilités à demander des avis sur des questions sans rapport 
aucun avec leurs travaux. Ils ont donné à entendre que, comme dans le 
cas d'organes ou d'institutions agissant en vertu de l'article 96, para- 
graphe 2, de la Charte, et nonobstant les différences de rédaction entre 
cette disposition et le paragraphe 1 du même article, l'Assemblée générale 
et le Conseil de sécurité ne peuvent demander d'avis consultatif sur une 
question juridique que si celle-ci se pose dans le cadre de leur activité. 


De l'avis de la Cour, peu importe que cette interprétation de l'ar- 
ticle 96, paragraphe 1, soit ou non correcte; en l'espèce, l'Assemblée gé- 
nérale a compétence en tout état de cause pour saisir la Cour. En effet, 
l'article 10 de la Charte a conféré à l'Assemblée générale une compétence 
relative à ((toutes questions ou affaires)) entrant dans le cadre de la 
Charte. L'article 11 lui a expressément attribué compétence aux fins 
d'«étudier les principes généraux pour le maintien de la paix et de la sécu- 
rité internationales, y compris les principes régissant le désarmement et la 
réglementation des armements)). Enfin, selon l'article 13, l'Assemblée 
générale ((provoque des études et fait des recommandations en vue ... 
[d']encourager le développement progressif du droit international et sa 
codification ». 


12. La question posée à la Cour est pertinente au regard de maints 
aspects des activités et préoccupations de l'Assemblée générale, notamment 
en ce qui concerne la menace ou l'emploi de la force dans les relations 
internationales, le processus de désarmement et le développement progres- 
sif du droit international. L'Assemblée générale porte de longue date un 
intérêt à ces matières et à leur relation avec les armes nucléaires. Cet intérêt 
a trouvé son expression dans les débats annuels de la Première Commis- 
sion et les résolutions de l'Assemblée générale sur les armes nucléaires; 
dans la tenue par l'Assemblée générale de trois sessions extraordinaires sur 
le désarmement (1978, 1982 et 1988) et, depuis 1978, de réunions annuelles 
de la commission du désarmement; ainsi que dans la commande d'études 
sur les effets de l'emploi d'armes nucléaires. Dans ce contexte, il importe 
peu que des activités importantes relatives au désarmement nucléaire, 
récentes ou en cours, aient été ou soient menées dans d'autres enceintes. 


L'article 96, paragraphe 1, de la Charte ne saurait enfin être interprété 
comme limitant la faculté qu'a l'Assemblée générale de demander un avis 
aux seules circonstances dans lesquelles elle peut prendre des décisions à 
caractère exécutoire. Que les activités de l'Assemblée dans les matières 
susmentionnées ne la conduisent à formuler que des recommandations 
est dès lors indifférent aux fins d'apprécier si elle avait compétence pour 
poser à la Cour la question dont elle l'a saisie. 


13. La Cour doit par ailleurs s'assurer que l'avis consultatif demandé 
porte bien sur une ((question juridique)) au sens de son Statut et de la 
Charte des Nations Unies. 


La Cour a déjà eu l'occasion d'indiquer que les questions 


«libellées en termes juridiques et soul[evant] des problèmes de droit 
international ... sont, par leur nature même, susceptibles de recevoir 







[and] appear . . . to be questions of a legal character" (Western 
Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 18, para. 15). 


The question put to the Court by the General Assembly is indeed a 
legal one, since the Court is asked to rule on the compatibility of the 
threat or use of nuclear weapons with the relevant principles and rules of 
international law. To do this, the Court must identify the existing prin- 
ciples and rules, interpret them and apply them to the threat or use of 
nuclear weapons, thus offering a reply to the question posed based on 
law. 


The fact that this question also has political aspects, as, in the nature 
of things, is the case with so many questions which arise in international 
life, does not suffice to deprive it of its character as a "legal question" and 
to "deprive the Court of a competence expressly conferred on it by its 
Statute" (Application for Review of Judgement No. 158 of the United 
Nations Administrative Tribunal, Advisory Opinion, 1. C. J. Reports 1973, 
p. 172, para. 14). Whatever its political aspects, the Court cannot refuse 
to admit the legal character of a question which invites it to discharge an 
essentially judicial task, namely, an assessment of the legality of the pos- 
sible conduct of States with regard to the obligations imposed upon them 
by international law (cf. Conditions of Admission of a State to Member- 
ship in the United Nations (Article 4 of Charter), Advisory Opinion, 
1948, I.C.J. Reports 1947-1948, pp. 61-62; Competence of the General 
Assembly for the Admission of a State to the United Nations, Advisory 
Opinion, I. C.J. Reports 1950, pp. 6-7; Certain Expenses of the United 
Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, 
I. C. J. Reports 1962, p. 155). 


Furthermore, as the Court said in the Opinion it gave in 1980 concern- 
ing the Interpretation of the Agreement of 25 March 1951 between the 
W H O  and Egypt: 


"Indeed, in situations in which political considerations are promi- 
nent it may be particularly necessary for an international organiza- 
tion to obtain an advisory opinion from the Court as to the legal 
principles applicable with respect to the matter under debate . . ." 
(I.C.J. Reports 1980, p. 87, para. 33.) 


The Court moreover considers that the political nature of the motives 
which may be said to have inspired the request and the political implica- 
tions that the opinion given might have are of no relevance in the estab- 
lishment of its jurisdiction to give such an opinion. 


14. Article 65, paragraph 1, of the Statute provides: "The Court may 
give an advisory opinion . . ." (Emphasis added.) This is more than an 
enabling provision. As the Court has repeatedly emphasized, the Statute 







une réponse fondée en droit ... [et] ont en principe un caractère juri- 
dique » (Sahara occidental, avis consultut$ C. I. J. Recueil 1975, 
p. 18, par. 15). 


La question que l'Assemblée générale a posée à la Cour constitue effec- 
tivement une question juridique, car la Cour est priée de se prononcer sur 
le point de savoir si la menace ou l'emploi d'armes nucléaires est compa- 
tible avec les principes et règles pertinents du droit international. Pour ce 
faire, la Cour doit déterminer les principes et règles existants, les inter- 
préter et les appliquer à la menace ou à l'emploi d'armes nucléaires, 
apportant ainsi à la question posée une réponse fondée en droit. 


Que cette question revête par ailleurs des aspects politiques, comme 
c'est, par la nature des choses, le cas de bon nombre de questions qui 
viennent à se poser dans la vie internationale, ne suffit pas à la priver de 
son caractère de ((question juridique)) et à ((enlever à la Cour une com- 
pétence qui lui est expressément conférée par son Statut)) (Demande de 
réformation du jugement no 158 du Tribunal administratif des Nations 
Unies, avis consultat$ C.I.J. Recueil 1973, p. 172, par. 14). Quels que 
soient les aspects politiques de la question posée, la Cour ne saurait refu- 
ser un caractère juridique à une question qui l'invite à s'acquitter d'une 
tâche essentiellement judiciaire, à savoir l'appréciation de la licéité de la 
conduite éventuelle d'Etats au regard des obligations que le droit inter- 
national leur impose (voir Conditions de l'udmission d'un Etat comme 
Membre des Nations Unies (article 4 de la Charte), avis consultat$ 1948, 
C. I. J. Recueil 1947-1948, p. 61 -62; Compétence de l'Assemblée générale 
pour l'udmission d'un Etat aux Nations Unies, avis consultut$ C.I.J. 
Recueil 1950, p. 6-7; Certaines dépenses des Nations Unies (article 17, 
paragraphe 2, de la Charte), avis consultat$ C.I.J. Recueil 1962, p. 155). 


Au demeurant, comme la Cour l'a dit dans l'avis qu'elle a donné en 
1980 au sujet de l'Interprétation de l'uccord du 25 mars 1951 entre l 'OMS 
et I'Egypte: 


«En fait, lorsque des considérations politiques jouent un rôle mar- 
quant il peut être particulièrement nécessaire à une organisation 
internationale d'obtenir un avis consultatif de la Cour sur les prin- 
cipes juridiques applicables à la matière en discussion ... » (C.I.J. 
Recueil 1980, p. 87, par. 33.) 


La Cour considère en outre que la nature politique des mobiles qui 
auraient inspiré la requête et les implications politiques que pourrait 
avoir l'avis donné sont sans pertinence au regard de l'établissement de sa 
compétence pour donner un tel avis. 


14. L'article 65, paragraphe 1, du Statut dispose : ((La Cour peut donner 
un avis consultatif ... » (Les italiques sont de la Cour.) Il ne s'agit pas là 
seulement d'une disposition présentant le caractère d'une habilitation. 







leaves a discretion as to whether or not it will give an advisory opinion 
that has been requested of it, once it has established its competence to do 
so. In this context, the Court has previously noted as follows: 


"The Court's Opinion is given not to the States, but to the organ 
which is entitled to request it; the reply of the Court, itself an 'organ 
of the United Nations', represents its participation in the activities of 
the Organization, and, in principle, should not be refused." (Inter- 
pretation of Peace Treaties with Bulgaria, Hungary and Romania, 
First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 71 ; see also 
Reservations to the Convention on the Prevention and Punishment of 
the Crime of Genocide, Advisory Opinion, 1. C. J. Reports 1951, 
p. 19; Judgments of the Administrative Tribunal of the I L 0  upon 
Complaints Made against Unesco, Advisory Opinion, I. C. J. Reports 
1956, p. 8 6 ;  Certain Expenses of the United Nations (Article 17, para- 
graph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, 
p. 155; and Applicability of Article VI, Section 22, of the Convention 
on the Privileges and Immunities of the United Nations, Advisory 
Opinion, I. C. J. Reports 1989, p. 189.) 


The Court has constantly been mindful of its responsibilities as "the 
principal judicial organ of the United Nations" (Charter, Art. 92). When 
considering each request, it is mindful that it should not, in principle, 
refuse to give an advisory opinion. In accordance with the consistent 
jurisprudence of the Court, only "compelling reasons" could lead it to 
such a refusa1 (Judgments of the Administrative Tribunal of the I L 0  
upon Cornplaints Made against Unesco, Advisory Opinion, I. C. J. Reports 
1956, p. 8 6 ;  Certain Expenses of the United Nations (Article 17, para- 
graph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 155; 
Legal Consequences for States of the Continued Presence of South Africa 
in Namibia (South West Africa) notwithstanding Security Council Reso- 
lution 276 (1970), Advisory Opinion, I. C. J. Reports 1971, p. 27; Applica- 
tion for Review of Judgement No. 158 of the United Nations Administra- 
tive Tribunal, Advisory Opinion, I.C.J. Reports 1973, p. 183; Western 
Sahara, Advisory Opinion, I. C.J. Reports 1975, p. 21 ; and Applicability 
of Article VI, Section 22, of the Convention on the Privileges and Immu- 
nities of the United Nations, Advisory Opinion, I. C. J. Reports 1989, 
p. 191). There has been no refusal, based on the discretionary power of 
the Court, to act upon a request for advisory opinion in the history of the 
present Court; in the case concerning the Legality of the Use by a State 
of Nuclear Weapons in Arrned Conflict, the refusa1 to give the World 
Health Organization the advisory opinion requested by it was justified by 
the Court's lack of jurisdiction in that case. The Permanent Court of 
International Justice took the view on only one occasion that it could not 
reply to a question put to it, having regard to the very particular circum- 
stances of the case, among which were that the question directly con- 
cerned an already existing dispute, one of the States parties to which was 







Comme la Cour l'a souligné à maintes reprises, son Statut lui laisse aussi le 
pouvoir discrétionnaire de décider si elle doit ou non donner l'avis consul- 
tatif qui lui a été demandé, une fois qu'elle a établi sa compétence pour ce 
faire. Dans ce contexte, la Cour a déjà eu l'occasion de noter ce qui suit: 


((L'avis est donné par la Cour non aux Etats, mais à l'organe 
habilité pour le lui demander; la réponse constitue une participation 
de la Cour, elle-même ((organe des Nations Unies)), à l'action de 
l'organisation et, en principe, elle ne devrait pas être refusée.)) 
(Interprétation des traités de paix conclus avec la Bulgarie, la Hon- 
grie et la Roumanie, première phase, avis consultut$ C.I.J. Recueil 
1950, p. 71 ; voir aussi Réserves à la convention pour la prévention et 
la répression du crime de génocide, avis consultat$ C.I.J. Recueil 
1951, p. 19; Jugements du Tribunal administratif de l'OIT sur re- 
quêtes contre l'Unesco, avis consultatg C.I.J. Recueil 1956, p. 86; 
Certaines dépenses des Nations Unies (article 17, paragraphe 2, de 
la Charte), avis consultut$ C.I.J. Recueil 1962, p. 155, et Applicabi- 
lité de la section 22 de l'article VI  de la convention sur les privilèges 
et immunités des Nations Unies, avis consultut$ C.I.J. Recueil 1989, 
p. 189.) 


La Cour a toujours été consciente de ses responsabilités en tant qu'«or- 
gane judiciaire principal des Nations Unies)) (Charte, art. 92). Lors de 
l'examen de chaque demande, elle garde à l'esprit qu'elle ne devrait pas, 
en principe, refuser de donner un avis consultatif. Conformément à sa 
jurisprudence constante, seules des ((raisons décisives)) pourraient l'y 
inciter (Jugements du Tribunal administratif de l'OIT sur requêtes contre 
l'Unesco, avis consultut$ C.I.J. Recueil 1956, p. 86; Certaines dépenses 
des Nations Unies (article 17, paragraphe 2, de la Charte), avis consul- 
ta tg  C. I. J. Recueil 1962, p. 155; Conséquences juridiques pour les Etats 
de la présence continue de l'Afrique du Sud en Namibie (Sud-Ouest afri- 
cain) nonobstant la résolution 276 (1970) du Conseil de sécurité, avis 
consultut$ C.I.J. Recueil 1971, p. 27; Demande de réformation du juge- 
ment no 158 du Tribunal administratif des Nations Unies, avis consultut$ 
C.I.J. Recueil 1973, p. 183; Sahara occidental, avis consultut$ C.I.J. 
Recueil 1975, p. 21 ; et Applicabilité de la section 22 de l'article V I  de la 
convention sur les privilèges et immunités des Nations Unies, C. I. J. 
Recueil 1989, p. 191). Aucun refus, fondé sur le pouvoir discrétionnaire 
de la Cour, de donner suite à une demande d'avis consultatif n'a été enre- 
gistré dans l'histoire de la présente Cour; dans l'affaire de la Licéité de 
l'utilisation des armes nucléaires par un Etat dans un conflit armé, le refus 
de donner à l'Organisation mondiale de la Santé l'avis consultatif sollicité 
par elle a été justifié par le défaut de compétence de la Cour en l'espèce. 
La Cour permanente de Justice internationale a une seule fois estimé 
qu'elle ne pouvait répondre à la question qui lui avait été posée, eu égard 
aux circonstances toutes particulières de l'espèce, à savoir, notamment, 
que cette question concernait directement un différend déjà né auquel 
était partie un Etat qui n'avait pas adhéré au Statut de la Cour perma- 







neither a party to the Statute of the Permanent Court nor a Member of 
the League of Nations, objected to the proceedings, and refused to take 
part in any way (Status of Eastern Carelia, P. C.I. J., Series B, No. 5 ) .  


15. Most of the reasons adduced in these proceedings in order to per- 
suade the Court that in the exercise of its discretionary power it should 
decline to render the opinion requested by General Assembly resolu- 
tion 49175K were summarized in the following statement made by one 
State in the written proceedings : 


"The question presented is vague and abstract, addressing complex 
issues which are the subject of consideration among interested States 
and within other bodies of the United Nations which have an express 
mandate to address these matters. An opinion by the Court in regard 
to the question presented would provide no practical assistance to 
the General Assembly in carrying out its functions under the Char- 
ter. Such an opinion has the potential of undermining progress 
already made or being made on this sensitive subject and, therefore, 
is contrary to the interests of the United Nations Organization." 
(United States of America, Written Statement, pp. 1-2; cf. pp. 3-7, II. 
See also United Kingdom, Written Statement, pp. 9-20, paras. 2.23- 
2.45; France, Written Statement, pp. 13-20, paras. 5-9; Finland, 
Written Statement, pp. 1-2; Netherlands, Written Statement, pp. 3-4, 
paras. 6-13 ; Germany, Written Statement, pp. 3-6, para. 2 ( b )  .) 


In contending that the question put to the Court is vague and abstract, 
some States appeared to mean by this that there exists no specific dispute 
on the subject-matter of the question. In order to respond to this argu- 
ment, it is necessary to distinguish between requirements governing con- 
tentious procedure and those applicable to advisory opinions. The pur- 
pose of the advisory function is not to settle - at least directly - 
disputes between States, but to offer legal advice to the organs and insti- 
tutions requesting the opinion (cf. Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I. C. J. 
Reports 1950, p. 71). The fact that the question put to the Court does not 
relate to a specific dispute should consequently not lead the Court to 
decline to give the opinion requested. 


Moreover, it is the clear position of the Court that to contend that it 
should not deal with a question couched in abstract terms is "a mere 
affirmation devoid of any justification", and that "the Court may give an 
advisory opinion on any legal question, abstract or otherwise" (Condi- 
tions of Admission of a State to Membership in the United Nations 
(Article 4 of Charter), Advisory Opinion, 1948, I.C.J. Reports 1947-1948, 
p. 61; see also Effect of Awards of Compensation Made by the United 
Nations Administrative Tribunal, Advisory Opinion, I. C. J. Reports 1954, 
p. 5 1 ;  and Legal Consequences for States of the Continued Presence of 
South Africa in Narnibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970), Advisory Opinion, I. C. J. Reports 1971, 
p. 27, para. 40). 







nente, n'était pas membre de la Société des Nations, s'opposait à la pro- 
cédure et refusait d'y prendre part de quelque manière que ce soit (Statut 
de la Carélie orientale, C. P. J. I. série B no 5) .  


15. La plupart des motifs invoqués en l'espèce pour convaincre la 
Cour qu'elle devrait, dans l'exercice de son pouvoir discrétionnaire, refu- 
ser de donner l'avis demandé par 1'Asçemblée générale dans sa résolu- 
tion 49/75 K, ont été résumés dans la déclaration suivante faite par un Etat 
dans la procédure écrite: 


«La question posée est floue et abstraite et soulève des problèmes 
complexes qui sont à l'examen entre les Etats intéressés et au sein 
d'autres organes ou institutions des Nations Unies ayant mandat 
exprès de les traiter. En donnant un avis sur la question posée, la 
Cour n'apporterait aucune aide concrète à l'Assemblée générale 
pour accomplir les fonctions qui lui ont été conférées par la Charte. 
Un tel avis serait susceptible de compromettre les progrès déjà réa- 
lisés ou en cours sur ce sujet délicat et serait en conséquence contraire 
aux intérêts de l'organisation des Nations Unies.)) (Etats-Unis 
d'Amérique, exposé écrit, p. 1-2; voir aussi p. 3-7, II. Voir également 
Royaume-Uni, exposé écrit, p. 9-20, par. 2.23-2.45; France, exposé 
écrit, p. 13-20, par. 5-9; Finlande, exposé écrit, p. 1-2; Pays-Bas, 
exposé écrit, p. 3-4, par. 6-13; et Allemagne, exposé écrit, p. 3-6, 
par. 2 b )  .) 


En soutenant que la question posée à la Cour serait floue et abstraite, 
certains Etats ont semblé entendre au'il n'existerait aucun différend 
précis portant sur l'objet de la question. En vue de répondre à cet argu- 
ment, il convient d'opérer une distinction entre les conditions qui régis- 
sent la procédure contentieuse et celles qui s'appliquent aux avis consul- 
tatifs. La finalité de la fonction consultative n'est pas de régler - du 
moins pas directement - des différends entre Etats, mais de donner des 
conseils d'ordre juridique aux organes et institutions qui en font la 
demande (voir Interprétation des traités de paix conclus avec la Bulgarie, 
la Hongrie et la Roumanie, première phase, C.I.J. Recueil 1950, p. 71). 
Le fait que la question posée à la Cour n'ait pas trait a un différend précis 
ne saurait par suite amener la Cour à refuser de donner l'avis sollicité. 


Par ailleurs, la Cour a clairement affirmé que l'allégation selon laquelle 
elle ne pourrait connaître d'une question posée en termes abstraits n'est 
qu'«une pure affirmation dénuée de toute justification)), et qu'elle «peut 
donner un avis consultatif sur toute question juridique, abstraite ou non» 
(Conditions de l'admission d'un Etat comme Membre des Nations Unies 
(article 4 de la Charte), avis consultatif; 1948, C.I.J. Recueil 1947-1948, 
p. 61 ; voir aussi Effet de jugements du Tribunal administratif des Nations 
Unies accordant indemnité, avis consultatif; C.I.J. Recueil 1954, p. 51, 
et Conséquences juridiques pour les Etats de la présence continue de 
l'Afrique du Sud en Namibie (Sud-Ouest africain) nonobstant la résolu- 
tion 276 (1970) du Conseil de sécurité, avis consultut$ C.I.J. Recueil 1971, 
p. 27, par. 40). 







Certain States have however expressed the fear that the abstract nature 
of the question might lead the Court to make hypothetical or speculative 
declarations outside the scope of its judicial function. The Court does not 
consider that, in giving an advisory opinion in the present case, it would 
necessarily have to write "scenarios", to study various types of nuclear 
weapons and to evaluate highly complex and controversial technological, 
strategic and scientific information. The Court will simply address the 
issues arising in al1 their aspects by applying the legal rules relevant to the 
situation. 


16. Certain States have observed that the General Assembly has not 
explained to the Court for what precise purposes it seeks the advisory 
opinion. Nevertheless, it is not for the Court itself to purport to decide 
whether or not an advisory opinion is needed by the Assembly for the per- 
formance of its functions. The General Assembly has the right to decide 
for itself on the usefulness of an opinion in the light of its own needs. 


Equally, once the Assembly has asked, by adopting a resolution, for an 
advisory opinion on a legal question, the Court, in determining whether 
there are any compelling reasons for it to refuse to give such an opinion, 
will not have regard to the origins or to the political history of the 
request, or to the distribution of votes in respect of the adopted resolution. 


17. It has also been submitted that a reply from the Court in this case 
might adversely affect disarmament negotiations and would, therefore, 
be contrary to the interest of the United Nations. The Court is aware 
that, no matter what might be its conclusions in any opinion it might 
give, they would have relevance for the continuing debate on the matter 
in the General Assembly and would present an additional element in the 
negotiations on the matter. Beyond that, the effect of the opinion is a 
matter of appreciation. The Court has heard contrary positions advanced 
and there are no evident criteria by which it can prefer one assessment to 
another. That being so, the Court cannot regard this factor as a compel- 
ling reason to decline to exercise its jurisdiction. 


18. Finally, it has been contended by some States that in answering the 
question posed, the Court would be going beyond its judicial role and 
would be taking upon itself a law-making capacity. It is clear that the 
Court cannot legislate, and, in the circumstances of the present case, it is 
not called upon to do so. Rather its task is to engage in its normal judi- 
cial function of ascertaining the existence or otherwise of legal principles 
and rules applicable to the threat or use of nuclear weapons. The conten- 
tion that the giving of an answer to the question posed would require the 
Court to legislate is based on a supposition that the present corpus juris is 
devoid of relevant rules in this matter. The Court could not accede to this 
argument; it states the existing law and does not legislate. This is so even 
if, in stating and applying the law, the Court necessarily has to specify its 
scope and sometimes note its general trend. 
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Certains Etats ont cependant exprimé la crainte que le caractère abs- 
trait de la question ne puisse conduire la Cour à se prononcer sur des hypo- 
thèses ou à entrer dans des conjectures sortant du cadre de sa fonction 
judiciaire. La Cour ne considère pas qu'en rendant un avis consultatif 
en l'espèce elle serait nécessairement amenée à écrire des «scénarios», 
à étudier divers types d'armes nucléaires et à évaluer des informations 
technologiques, stratégiques et scientifiques extrêmement complexes et 
controversées. La Cour examinera simplement les questions qui se posent, 
sous tous leurs aspects, en appliquant les règles de droit appropriées 
en la circonstance. 


16. Certains Etats ont observé que l'Assemblée générale n'a pas 
expliqué à la Cour à quelles fins précises elle sollicitait l'avis consultatif. 
Toutefois, il n'appartient pas à la Cour de prétendre décider si I'Assem- 
blée a ou non besoin d'un avis consultatif pour s'acquitter de ses fonc- 
tions. L'Assemblée générale est habilitée à décider elle-même de l'utilité " 
d'un avis au regard de ses besoins propres. 


De même, dès lors que l'Assemblée a demandé un avis consultatif sur une 
question juridique par la voie d'une résolution qu'elle a adoptée, la Cour 
ne prendra pas en considération, pour déterminer s'il existe des raisons 
décisives de refuser de donner cet avis, les origines ou l'histoire politique de 
la demande, ou la répartition des voix lors de l'adoption de la résolution. 


17. Il a aussi été soutenu qu'une réponse de la Cour en l'espèce pour- 
rait être préjudiciable aux négociations sur le désarmement et serait, en 
conséquence, contraire à l'intérêt de l'organisation des Nations Unies. 
La Cour sait que, quelles que soient les conclusions auxquelles elle pour- 
rait parvenir dans l'avis qu'elle donnerait, ces conclusions seraient perti- 
nentes au regard du débat qui se poursuit à l'Assemblée générale, et 
apporteraient dans les négociations sur la question un élément supplé- 
mentaire. Mais, au-delà de cette constatation, l'effet qu'aurait cet avis est 
une question d'appréciation. Des opinions contraires ont été exposées 
devant la Cour et il n'est pas de critère évident qui permettrait à celle-ci 
de donner la préférence à une position plutôt qu'à une autre. Dans ces 
conditions. la Cour ne saurait considérer ce facteur comme une raison 
décisive de refuser d'exercer sa compétence. 


18. Enfin, certains Etats ont fait valoir qu'en répondant à la question 
posée la Cour dépasserait sa fonction judiciaire pour s'arroger une fonc- 
tion législative. La Cour ne saurait certes légiférer, et, dans les circons- 
tances de l'espèce, elle n'est nullement appelée à le faire. Il lui appartient 
seulement de s'acquitter de sa fonction judiciaire normale en s'assurant 
de l'existence ou de la non-existence de principes et de règles juridiques 
applicables à la menace ou à l'emploi d'armes nucléaires. L'argument 
selon lequel la Cour, pour répondre à la question posée, serait obligée de 
légiférer, se fonde sur la supposition que le corpus juris existant ne com- 
porterait pas de règle pertinente en la matière. La Cour ne saurait sous- 
crire à cet argument; elle dit le droit existant et ne légifère point. Cela est 
vrai même si la Cour, en disant et en appliquant le droit, doit nécessai- 
rement en préciser la portée et, parfois, en constater l'évolution. 







19. In view of what is stated above, the Court concludes that it has the 
authority to deliver an opinion on the question posed by the General 
Assembly, and that there exist no "compelling reasons" which would lead 
the Court to exercise its discretion not to do so. 


An entirely different question is whether the Court, under the con- 
straints placed upon it as a judicial organ, will be able to give a complete 
answer to the question asked of it. However, that is a different matter 
from a refusa1 to answer at all. 


20. The Court must next address certain matters arising in relation to 
the formulation of the question put to it by the General Assembly. The 
English text asks: "1s the threat or use of nuclear weapons in any circum- 
stance permitted under international law?" The French text of the ques- 
tion reads as follows : "Est-il permis en droit international de recourir à la 
menace ou à l'emploi d'armes nucléaires en toute circonstance?" It was 
suggested that the Court was being asked by the General Assembly 
whether it was permitted to have recourse to nuclear weapons in every 
circumstance, and it was contended that such a question would inevitably 
invite a simple negative answer. 


The Court finds it unnecessary to pronounce on the possible diver- 
gences between the English and French texts of the question posed. Its 
real objective is clear: to determine the legality or illegality of the threat 
or use of nuclear weapons. 


21. The use of the word "permitted" in the question put by the Gen- 
eral Assembly was criticized before the Court by certain States on the 
ground that this implied that the threat or the use of nuclear weapons 
would only be permissible if authorization could be found in a treaty pro- 
vision or in customary international law. Such a starting point, those 
States submitted, was incompatible with the very basis of international 
law, which rests upon the principles of sovereignty and consent; accord- 
ingly, and contrary to what was implied by use of the word "permitted", 
States are free to threaten or use nuclear weapons unless it can be shown 
that they are bound not to do so by reference to a prohibition in either 
treaty law or customary international law. Support for this contention 
was found in dicta of the Permanent Court of International Justice in the 
"Lotus" case that "restrictions upon the independence of States cannot 
. . . be presumed" and that international law leaves to States "a wide 
measure of discretion which is only limited in certain cases by prohibitive 
rules" (P.C.I.J., Series A, No. IO ,  pp. 18 and 19). Reliance was also 
placed on the dictum of the present Court in the case concerning Military 
and Pavamilitary Activities in and against Nicaragua (Nicaragua 
v. United States of America) that: 


"in international law there are no rules, other than such rules as may 
be accepted by the State concerned, by treaty or otherwise, whereby 







19. A la lumière de ce qui précède, la Cour conclut qu'elle a compé- 
tence pour donner un avis sur la question qui lui a été posée par I'Assem- 
blée générale et qu'il n'existe aucune ((raison décisive)) pour qu'elle use de 
son pouvoir discrétionnaire de ne pas donner cet avis. 


Un tout autre point est celui de savoir si la Cour, compte tenu des exi- 
gences qui pèsent sur elle en tant qu'organe judiciaire, sera en mesure de 
donner une réponse complète à la question qui lui a été posée; ce qui, en 
tout état de cause, est différent d'un refus de répondre. 


20. La Cour doit aborder à présent certains problèmes soulevés par le 
libellé de la question qui lui a été posée par l'Assemblée générale. En 
anglais, ce libellé est le suivant: ((1s the threat or use of nuclear weapons 
in any circumstance permitted under international law?» Le texte français 
de la question posée se lit comme suit: «Est-il permis en droit internatio- 
nal de recourir à la menace ou à l'emploi d'armes nucléaires en toute cir- 
constance?)) Il a été suggéré que l'Assemblée générale demanderait ainsi 
à la Cour si l'emploi d'armes nucléaires est permis en droit international 
dans toutes les circonstances et il a été exposé qu'une telle question appel- 
lerait inévitablement une simple réponse négative. 


La Cour n'estime pas nécessaire de se prononcer sur les divergences 
possibles entre versions française et anglaise de la question posée. Celle-ci 
l'a été avec un objectif clair: déterminer ce qu'il en est de la licéité ou de 
l'illicéité de la menace ou de l'emploi d'armes nucléaires. 


21. L'utilisation du mot «permis» dans la question posée par 1'Assem- 
blée générale a fait l'objet, devant la Cour, de critiques de certains Etats 
au motif que cette utilisation supposait que la menace ou l'emploi d'armes 
nucléaires ne seraient permis que s'ils étaient autorisés par une disposi- 
tion conventionnelle ou par le droit international coutumier. Selon ces 
Etats. une telle  rém misse serait incom~atible avec les fondements mêmes 
du droit international, qui repose sur les principes de souveraineté et de 
consentement des Etats; par voie de conséquence, et contrairement à ce 
que sous-entend l'emploi du mot les Etats seraient libres de 
menacer d'employer ou d'employer effectivement des armes nucléaires à 
moins qu'il ne soit démontré qu'ils doivent s'en abstenir en vertu d'une 
interdiction contenue dans le droit international conventionnel ou coutu- 
mier. A l'appui de cette thèse ont été invoqués des dicta de la Cour per- 
manente de Justice internationale dans l'affaire du Lotus, selon lesquels 
d'une part «les limitations de l'indépendance des Etats ne se présument ... 
pas» et d'autre part le droit international laisse aux Etats «une large 
liberté, qui n'est limitée que dans quelques cas par des règles prohibi- 
tives» (C.P. J.I. série A no 10, p. 18 et 19), ainsi qu'un dictum de la Cour 
actuelle dans l'affaire des Activités militaires et paramilitaires au Nicava- 
gua et contre celui-ci (Nicaragua c. Etats-Unis d'Amérique), selon lequel : 


«il n'existe pas en droit international de règles, autres que celles que 
1'Etat intéressé peut accepter, par traité ou autrement, imposant la 







the level of armaments of a sovereign State can be limited" (1. C.J. 
Reports 1986, p. 135, para. 269). 


For other States, the invocation of these dicta in the "Lotus" case was 
inapposite; their status in contemporary international law and applica- 
bility in the very different circumstances of the present case were chal- 
lenged. It was also contended that the above-mentioned dictum of 
the present Court was directed to the possession of armaments and was 
irrelevant to the threat or use of nuclear weapons. 


Finally, it was suggested that, were the Court to answer the question 
put by the Assembly, the word "permitted" should be replaced by "pro- 
hibited". 


22. The Court notes that the nuclear-weapon States appearing before 
it either accepted, or did not dispute, that their independence to act was 
indeed restricted by the principles and rules of international law, more 
particularly humanitarian law (see below, paragraph 86), as did the other 
States which took part in the proceedings. 


Hence, the argument concerning the legal conclusions to be drawn 
from the use of the word "permitted", and the questions of burden of 
proof to which it was said to give rise, are without particular significance 
for the disposition of the issues before the Court. 


23. In seeking to answer the question put to it by the General 
Assembly, the Court must decide, after consideration of the great 
corpus of international law norms available to it, what might be the 
relevant applicable law. 


24. Some of the proponents of the illegality of the use of nuclear 
weapons have argued that such use would violate the right to life as guar- 
anteed in Article 6 of the International Covenant on Civil and Political 
Rights, as well as in certain regional instruments for the protection of 
human rights. Article 6, paragraph 1, of the International Covenant pro- 
vides as follows: "Every human being has the inherent right to life. This 
right shall be protected by law. No one shall be arbitrarily deprived of his 
life." 


In reply, others contended that the International Covenant on Civil 
and Political Rights made no mention of war or weapons, and it had 
never been envisaged that the legality of nuclear weapons was regulated 
by that instrument. It was suggested that the Covenant was directed to 
the protection of human rights in peacetime, but that questions relating 
to unlawful loss of life in hostilities were governed by the law applicable 
in armed conflict. 







limitation du niveau d'armement d'un Etat souverain)) (C.I.J. 
Recueil 1986, p. 135, par. 269). 


D'autres Etats ont jugé hors de propos ce renvoi aux dicta tirés de 
l'affaire du Lotus et ont mis en cause leur portée dans le droit interna- 
tional contemporain ainsi que leur applicabilité aux circonstances, fort 
différentes, de l'espèce. Il a en outre été soutenu que le dictum susmen- 
tionné de la présente Cour se rapporte à la possession d'armements, et 
n'est pas pertinent du point de vue de la menace ou de l'emploi d'armes 
nucléaires. 


Il a enfin été avancé que si la Cour devait répondre à la question posée 
par l'Assemblée générale, il y aurait lieu de remplacer le mot «permis» 
par ((interdit ». 


22. La Cour prend note du fait que les Etats dotés d'armes nucléaires 
qui se sont présentés devant elle soit ont reconnu soit n'ont pas nié que 
leur liberté d'agir était effectivement restreinte par les principes et règles 
du droit international et plus particulièrement du droit humanitaire (voir 
paragraphe 86 ci-après). Il en a été de même des autres Etats présents 
devant la Cour. 


Dès lors, ni l'argument visant les conclusions juridiques à tirer de 
l'emploi du mot «permis» ni les questions de charge de la preuve qui en 
découleraient ne présentent d'importance particulière aux fins de trancher 
les problèmes dont la Cour est saisie. 


23. Pour répondre à la question que lui a posée l'Assemblée générale, 
la Cour doit déterminer, après examen du large ensemble de normes de 
droit international qui s'offre à elle, quel pourrait être le droit pertinent 
applicable. 


24. Plusieurs tenants de l'illicéité de l'emploi d'armes nucléaires ont 
allégué qu'un tel emploi violerait le droit à la vie tel que le garantissent 
l'article 6 du pacte international relatif aux droits civils et politiques ainsi 
que certains instruments de protection des droits de l'homme de caractère 
régional. L'article 6, paragraphe 1, du pacte international relatif aux 
droits civils et politiques dispose ce qui suit: «Le droit à la vie est inhé- 
rent à la personne humaine. Ce droit doit être protégé par la loi. Nul ne 
peut être arbitrairement privé de la vie.)) 


A cela, d'autres Etats ont répondu que le pacte international relatif aux 
droits civils et politiques ne mentionne ni la guerre ni les armes et que 
l'on n'a jamais envisagé que cet instrument régisse la question de la licéité 
des armes nucléaires. Selon eux, le pacte vise la protection des droits de 
l'homme en temps de paix, alors que les questions relatives à la privation 
illicite de la vie au cours d'hostilités sont régies par le droit international 
applicable dans les conflits armés. 







25. The Court observes that the protection of the International Cov- 
enant of Civil and Political Rights does not cease in times of war, except 
by operation of Article 4 of the Covenant whereby certain provisions 
may be derogated from in a time of national emergency. Respect for the 
right to life is not, however, such a provision. In principle, the right not 
arbitrarily to be deprived of one's life applies also in hostilities. The test 
of what is an arbitrary deprivation of life, however, then falls to be deter- 
mined by the applicable lex specialis, namely, the law applicable in 
armed conflict which is designed to regulate the conduct of hostilities. 
Thus whether a particular loss of life, through the use of a certain 
weapon in warfare, is to be considered an arbitrary deprivation of life 
contrary to Article 6 of the Covenant, can only be decided by reference to 
the law applicable in armed conflict and not deduced from the terms of 
the Covenant itself. 


26. Some States also contended that the prohibition against genocide, 
contained in the Convention of 9 December 1948 on the Prevention and 
Punishment of the Crime of Genocide, is a relevant rule of customary 
international law which the Court must apply. The Court recalls that in 
Article II of the Convention genocide is defined as 


"any of the following acts committed with intent to destroy, in 
whole or in part, a national, ethnical, racial or religious group, as 
such : 
( a )  Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the 


group ; 
(c) Deliberately inflicting on the group conditions of life calculated 


to bring about its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
( e )  Forcibly transferring children of the group to another group." 


It was maintained before the Court that the number of deaths occasioned 
by the use of nuclear weapons would be enormous; that the victims could, 
in certain cases, include persons of a particular national, ethnic, racial or 
religious group; and that the intention to destroy such groups could be 
inferred from the fact that the user of the nuclear weapon would have 
omitted to take account of the well-known effects of the use of such weapons. 


The Court would point out in that regard that the prohibition of geno- 
cide would be pertinent in this case if the recourse to nuclear weapons did 
indeed entai1 the element of intent, towards a group as such, required by 
the provision quoted above. In the view of the Court, it would only be 
possible to arrive at such a conclusion after having taken due account of 
the circumstances specific to each case. 







25. La Cour observe que la protection offerte par le pacte internatio- 
nal relatif aux droits civils et politiques ne cesse pas en temps de guerre, 
si ce n'est par l'effet de l'article 4 du pacte, qui prévoit qu'il peut être 
dérogé, en cas de danger public, à certaines des obligations qu'impose cet 
instrument. Le respect du droit à la vie ne constitue cependant pas une 
prescription à laquelle il peut être dérogé. En principe, le droit de ne pas 
être arbitrairement privé de la vie vaut aussi pendant des hostilités. C'est 
toutefois, en pareil cas, à la lex specialis applicable, à savoir le droit 
applicable dans les conflits armés, conçu pour régir la conduite des hos- 
tilités, qu'il appartient de déterminer ce qui constitue une privation arbi- 
traire de la vie. Ainsi, c'est uniquement au regard du droit applicable 
dans les conflits armés, et non au regard des dispositions du pacte lui- 
même, que l'on pourra dire si tel cas de décès provoqué par l'emploi d'un 
certain type d'armes au cours d'un conflit armé doit être considéré 
comme une privation arbitraire de la vie contraire à l'article 6 du pacte. 


26. Certains Etats ont aussi avancé l'argument selon lequel l'interdic- 
tion du nénocide. formulée dans la convention du 9 décembre 1948 Dour u 


la prévention et la répression du crime de génocide, serait une règle per- 
tinente du droit international coutumier que la Cour devrait appliquer en 
l'espèce. La Cour rappellera que le génocide est défini à l'article II de la 
convention comme 


((l'un quelconque des actes ci-après, commis dans l'intention de 
détruire, en tout ou en partie, un groupe national, ethnique, racial 
ou religieux, comme tel: 
a) meurtre de membres du groupe; 
b) atteinte grave à l'intégrité physique ou mentale de membres du 


groupe; 
c) soumission intentionnelle du groupe à des conditions d'existence 


devant entraîner sa destruction physique totale ou partielle; 
d) mesures visant à entraver les naissances au sein du groupe; 
e )  transfert forcé d'enfants du groupe à un autre groupe)). 


Il a été soutenu devant la Cour que le nombre de morts que causerait 
l'emploi d'armes nucléaires serait énorme; que l'on pourrait, dans certains 
cas, compter parmi les victimes des membres d'un groupe national, eth- 
nique, racial ou religieux particulier; et que l'intention de détruire de tels 
groupes pourrait être inférée du fait que l'utilisateur de l'arme nucléaire 
aurait omis de tenir compte des effets bien connus de l'emploi de ces armes. 


La Cour relèvera à cet égard que l'interdiction du génocide serait une 
règle pertinente en l'occurrence s'il était établi que le recours aux armes 
nucléaires comporte effectivement l'élément d'intentionnalité, dirigé 
contre un groupe comme tel, que requiert la disposition sus-citée. Or, de 
l'avis de la Cour, il ne serait possible de parvenir à une telle conclusion 
qu'après avoir pris dûment en considération les circonstances propres à 
chaque cas d'espèce. 







27. In both their written and oral statements, some States furthermore 
argued that any use of nuclear weapons would be unlawful by reference 
to existing norms relating to the safeguarding and protection of the envi- 
ronment, in view of their essential importance. 


Specific references were made to various existing international treaties 
and instruments. These included Additional Protocol 1 of 1977 to the 
Geneva Conventions of 1949, Article 35, paragraph 3, of which prohibits 
the employment of "methods or means of warfare which are intended, or 
may be expected, to cause widespread, long-term and severe damage to 
the natural environment"; and the Convention of 18 May 1977 on the 
Prohibition of Military or Any Other Hostile Use of Environmental 
Modification Techniques, which prohibits the use of weapons which have 
"widespread, long-lasting or severe effects" on the environment (Art. 1). 
Also cited were Principle 21 of the Stockholm Declaration of 1972 and 
Principle 2 of the Rio Declaration of 1992 which express the common 
conviction of the States concerned that they have a duty 


"to ensure that activities within their jurisdiction or control do not 
cause damage to the environment of other States or of areas beyond 
the limits of national jurisdiction". 


These instruments and other provisions relating to the protection and 
safeguarding of the environment were said to apply at al1 times, in war as 
well as in peace, and it was contended that they would be violated by the 
use of nuclear weapons whose consequences would be widespread and 
would have transboundary effects. 


28. Other States questioned the binding legal quality of these precepts 
of environmental law; or, in the context of the Convention on the Pro- 
hibition of Military or Any Other Hostile Use of Environmental Modi- 
fication Techniques, denied that it was concerned at al1 with the use of 
nuclear weapons in hostilities; or, in the case of Additional Protocol 1, 
denied that they were generally bound by its terms, or recalled that they 
had reserved their position in respect of Article 35, paragraph 3, thereof. 


It was also argued by some States that the principal purpose of envi- 
ronmental treaties and norms was the protection of the environment in 
time of peace. It was said that those treaties made no mention of nuclear 
weapons. It was also pointed out that warfare in general, and nuclear 
warfare in particular, were not mentioned in their texts and that it would 
be destabilizing to the rule of law and to confidence in international 
negotiations if those treaties were now interpreted in such a way as to 
prohibit the use of nuclear weapons. 


29. The Court recognizes that the environment is under daily threat 
and that the use of nuclear weapons could constitute a catastrophe for 
the environment. The Court also recognizes that the environment is not 
an abstraction but represents the living space, the quality of life and 
the very health of human beings, including generations unborn. The 
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27. Dans leurs exposés écrits et oraux, certains Etats ont en outre 
soutenu que tout emploi d'armes nucléaires serait illicite au regard des 
normes en vigueur en matière de sauvegarde et de protection de l'environ- 
nement, compte tenu de leur importance fondamentale. 


Divers traités et instruments internationaux en vigueur ont été expres- 
sément cités, dont le protocole additiotlnel 1 de 1977 aux conventions de 
Genève de 1949 - qui, à son article 35, paragraphe 3, interdit l'emploi de 
((méthodes ou moyens de guerre qui sont conçus pour causer, ou dont on 
peut attendre qu'ils causeront, des dommages étendus, durables et graves 
à l'environnement naturel)) - et la convention du 18 mai 1977 sur l'inter- 
diction d'utiliser des techniques de modification de l'environnement à des 
fins militaires ou toutes autres fins hostiles - qui interdit l'emploi d'armes 
((ayant des effets étendus, durables ou graves)) sur l'environnement (ar- 
ticle premier). Ont également été citées la déclaration de Stockholm de 
1972 (principe 21) et la déclaration de Rio de 1992 (principe 2) - qui 
expriment la conviction commune des Etats concernés qu'ils ont le devoir 


«de faire en sorte que les activités exercées dans les limites de leur 
juridiction ou sous leur contrôle ne causent pas de dommages à 
l'environnement dans d'autres Etats ou dans des régions [zones] ne 
relevant d'aucune juridiction nationale)). 


Ces instruments, de même que d'autres dispositions relatives à la protec- 
tion et à la sauvegarde de l'environnement, s'appliqueraient à tout 
moment, en temps de guerre comme en temps de paix, et seraient violés 
par l'emploi d'armes nucléaires ayant des effets étendus et transfron- 
taliers. 


28. D'autres Etats ont soit mis en question le caractère contraignant 
de ces dispositions du droit de l'environnement, soit contesté que la 
convention sur l'interdiction d'utiliser des techniques de modification de 
l'environnement à des fins militaires ou toutes autres fins hostiles ait un 
quelconque rapport avec l'emploi d'armes nucléaires dans un conflit 
armé, soit encore nié être liés de façon générale par les dispositions du 
protocole additionnel 1, ou bien rappelé qu'ils avaient réservé leur posi- 
tion sur l'article 35, paragraphe 3, de celui-ci. 


Certains Etats ont également soutenu que l'objet principal des traités et 
normes relatifs à l'environnement est de protéger l'environnement en 
temps de paix; que ces traités ne mentionnent pas les armes nucléaires; 
qu'ils ne se réfèrent ni à la guerre en général ni à la guerre nucléaire en 
particulier; et que ce serait fragiliser l'empire du droit et la confiance 
nécessaire aux négociations internationales que de faire dire aujourd'hui 
à ces traités qu'ils interdisent le recours aux armes nucléaires. 


29. La Cour est consciente de ce que l'environnement est menacé jour 
après jour et de ce que l'emploi d'armes nucléaires pourrait constituer une 
catastrophe pour le milieu naturel. Elle a également conscience que l'envi- 
ronnement n'est pas une abstraction, mais bien l'espace où vivent les êtres 
humains et dont dépendent la qualité de leur vie et leur santé, y compris 







existence of the general obligation of States to ensure that activities 
within their jurisdiction and control respect the environment of other 
States or of areas beyond national control is now part of the corpus 
of international law relating to the environment. 


30. However, the Court is of the view that the issue is not whether the 
treaties relating to the protection of the environment are or are not appli- 
cable during an armed conflict, but rather whether the obligations 
stemming from these treaties were intended to be obligations of total 
restraint during military conflict. 


The Court does not consider that the treaties in question could have 
intended to deprive a State of the exercise of its right of self-defence 
under international law because of its obligations to protect the environ- 
ment. Nonetheless, States must take environmental considerations into 
account when assessing what is necessary and proportionate in the pur- 
suit of legitimate military objectives. Respect for the environment is one 
of the elements that go to assessing whether an action is in conformity 
with the principles of necessity and proportionality. 


This approach is supported, indeed, by the terms of Principle 24 of the 
Rio Declaration, which provides that : 


"Warfare is inherently destructive of sustainable development. 
States shall therefore respect international law providing protection 
for the environment in times of armed conflict and cooperate in its 
further development, as necessary." 


31. The Court notes furthermore that Articles 35, paragraph 3, and 55 
of Additional Protocol 1 provide additional protection for the environ- 
ment. Taken together, these provisions embody a general obligation to 
protect the natural environment against widespread, long-term and severe 
environmental damage; the prohibition of methods and means of war- 
fare which are intended, or may be expected, to cause such damage; and 
the prohibition of attacks against the natural environment by way of 
reprisals. 


These are powerful constraints for al1 the States having subscribed to 
these provisions. 


32. General Assembly resolution 47/37 of 25 November 1992 on the 
"Protection of the Environment in Times of Armed Conflict" is also of 
interest in this context. It affirms the general view according to which 
environmental considerations constitute one of the elements to be taken 
into account in the implementation of the principles of the law applicable 
in armed conflict: it states that "destruction of the environment, not jus- 
tified by military necessity and carried out wantonly, is clearly contrary 
to existing international law". Addressing the reality that certain instru- 
ments are not yet binding on al1 States, the General Assembly in this 
resolution "[aJppeals to al1 States that have not yet done so to consider 
becoming parties to the relevant international conventions". 







pour les générations à venir. L'obligation générale qu'ont les Etats de 
veiller à ce que les activités exercées dans les limites de leur juridiction ou 
sous leur contrôle respectent l'environnement dans d'autres Etats ou dans 
des zones ne relevant d'aucune juridiction nationale fait maintenant partie 
du corps de règles du droit international de l'environnement. 


30. La Cour est toutefois d'avis que la question n'est pas de savoir si 
les traités relatifs à la protection de l'environnement sont ou non appli- 
cables en période de conflit armé, mais bien de savoir si les obligations 
nées de ces traités ont été conçues comme imposant une abstention totale 
pendant un conflit armé. 


La Cour n'estime pas que les traités en question aient entendu priver 
un Etat de l'exercice de son droit de légitime défense en vertu du droit 
international, au nom des obligations qui sont les siennes de protéger 
l'environnement. Néanmoins, les Etats doivent aujourd'hui tenir compte 
des considérations écologiques lorsqu'ils décident de ce qui est nécessaire 
et proportionné dans la poursuite d'objectifs militaires légitimes. Le res- 
pect de l'environnement est l'un des éléments qui permettent de juger si 
une action est conforme aux principes de nécessité et de proportionnalité. 


Ce point de vue trouve d'ailleurs un appui dans le principe 24 de la 
déclaration de Rio, qui dispose: 


«La guerre exerce une action intrinsèquement destructrice sur le 
développement durable. Les Etats doivent donc respecter le droit 
international relatif à la protection de l'environnement en temps de 
conflit armé et participer à son développement, selon que de besoin. » 


31. La Cour observera par ailleurs que l'article 35, paragraphe 3, et 
l'article 55 du protocole additionnel 1 offrent à l'environnement une pro- 
tection supplémentaire. Considérées ensemble, ces dispositions consa- 
crent une obligation générale de protéger l'environnement naturel contre 
des dommages étendus, durables et graves; une interdiction d'utiliser des 
méthodes et moyens de guerre conçus pour causer, ou dont on peut 
attendre qu'ils causeront, de tels dommages; et une interdiction de mener 
des attaques contre l'environnement naturel à titre de représailles. 


Ce sont là de puissantes contraintes pour tous les Etats qui ont souscrit 
à ces dispositions. 


32. La résolution 47/37 de l'Assemblée générale du 25 novembre 1992, 
intitulée ((Protection de l'environnement en période de conflit armé», pré- 
sente également un intérêt à cet égard. Elle consacre l'opinion générale 
selon laquelle les considérations écologiques constituent l'un des éléments 
à prendre en compte dans la mise en œuvre des principes du droit appli- 
cable dans les conflits armés. Elle précise en effet que «la destruction de 
l'environnement non justifiée par des nécessités militaires et ayant un 
caractère gratuit est manifestement contraire au droit international en 
vigueur)). Tenant compte de ce que certains instruments ne sont pas encore 
contraignants pour tous les Etats, l'Assemblée générale, dans ladite résolu- 
tion, «[l]ance un appel à tous les Etats qui ne l'ont pas encore fait pour 
qu'ils deviennent parties aux conventions internationales pertinentes)). 







In its recent Order in the Request for an Examination of the Situation 
in Accordance with Paragraph 63 of the Court's Judgment of 20 Decem- 
ber 1974 in the Nuclear Tests (New Zealand v. France) Case, the Court 
stated that its conclusion was "without prejudice to the obligations of 
States to respect and protect the natural environment" (Order of 22 Sep- 
tember 1995, I. C. J. Reports 1995, p. 306, para. 64). Although that state- 
ment was made in the context of nuclear testing, it naturally also applies 
to the actual use of nuclear weapons in armed conflict. 


33. The Court thus finds that while the existing international law 
relating to the protection and safeguarding of the environment does not 
specifically prohibit the use of nuclear weapons, it indicates important 
environmental factors that are properly to be taken into account 
in the context of the implementation of the principles and rules of the law 
applicable in armed conflict. 


34. In the light of the foregoing the Court concludes that the most 
directly relevant applicable law governing the question of which it was 
seised, is that relating to the use of force enshrined in the United Nations 
Charter and the law applicable in armed conflict which regulates the con- 
duct of hostilities, together with any specific treaties on nuclear weapons 
that the Court might determine to be relevant. 


35. In applying this law to the present case, the Court cannot how- 
ever fail to take into account certain unique characteristics of nuclear 
weapons. 


The Court has noted the definitions of nuclear weapons contained in 
various treaties and accords. It also notes that nuclear weapons are 
explosive devices whose energy results from the fusion or fission of the 
atom. By its very nature, that process, in nuclear weapons as they exist 
today, releases not only immense quantities of heat and energy, but also 
powerful and prolonged radiation. According to the material before the 
Court, the first two causes of damage are vastly more powerful than the 
damage caused by other weapons, while the phenomenon of radiation is 
said to be peculiar to nuclear weapons. These characteristics render the 
nuclear weapon potentially catastrophic. The destructive power of 
nuclear weapons cannot be contained in either space or time. They have 
the potential to destroy al1 civilization and the entire ecosystem of the 
planet. 


The radiation released by a nuclear explosion would affect health, 
agriculture, natural resources and demography over a very wide area. 







Dans l'ordonnance qu'elle a rendue récemment au sujet de la Demande 
d'examen de la situation au titre du paragraphe 63 de l'arrêt rendu par la 
Cour le 20 décembre 1974 dans l'affaire des Essais nucléaires (Nouvelle- 
Zélande c. France), la Cour a déclaré que la conclusion à laquelle elle 
était parvenue était «sans préjudice des obligations des Etats concernant 
le respect et la protection de l'environnement naturel)) (ordonnance du 
22 septembre 1995, C.Z. J Recueil 1995, p. 306, par. 64). Cette déclaration 
s'inscrivait certes dans le contexte des essais nucléaires; mais elle s'ap- 
plique à l'évidence aussi à l'emploi d'armes nucléaires dans un conflit armé. 


33. La Cour constate ainsi que, si le droit international existant relatif 
à la protection et à la sauvegarde de l'environnement n'interdit pas spé- 
cifiquement l'emploi d'armes nucléaires, il met en avant d'importantes 
considérations d'ordre écologique qui doivent être dûment prises en 
compte dans le cadre de la mise en œuvre des principes et règles du droit 
applicable dans les conflits armés. 


34. A la lumière de ce qui précède, la Cour conclut que le droit appli- 
cable à la question dont elle a été saisie qui est le plus directement perti- 
nent est le droit relatif à l'emploi de la force, tel que consacré par la 
Charte des Nations Unies, et le droit applicable dans les conflits armés, 
qui régit la conduite des hostilités, ainsi que tous traités concernant spé- 
cifiquement l'arme nucléaire que la Cour pourrait considérer comme per- 
tinents. 


35. En faisant application de ce droit en l'espèce, la Cour ne saurait 
cependant omettre de tenir compte de certaines caractéristiques propres 
aux armes nucléaires. 


La Cour a pris note des définitions qui ont été données des armes 
nucléaires dans divers traités et accords. Elle observe en outre que les 
armes nucléaires sont des engins explosifs dont l'énergie procède de la 
fusion ou de la fission de l'atome. Par sa nature même, ce processus, dans 
le cas des armes nucléaires telles qu'elles existent aujourd'hui, libère non 
seulement d'énormes quantités de chaleur et d'énergie, mais aussi un 
rayonnement puissant et prolongé. Selon les éléments en possession de la 
Cour, les deux premières sources de dommages sont bien plus puissantes 
qu'elles ne le sont dans le cas d'autres armes, cependant que le phénomène 
du rayonnement est considéré comme particulier aux armes nucléaires. De 
par ces caractéristiques, l'arme nucléaire est potentiellement d'une nature 
catastrophique. Le pouvoir destructeur des armes nucléaires ne peut être 
endigué ni dans l'espace ni dans le temps. Ces armes ont le pouvoir de 
détruire toute civilisation, ainsi que l'écosystème tout entier de la planète. 


Le rayonnement libéré par une explosion nucléaire aurait des effets pré- 
judiciables sur la santé, l'agriculture, les ressources naturelles et la démo- 







Further, the use of nuclear weapons would be a serious danger to future 
generations. Ionizing radiation has the potential to damage the future 
environment, food and marine ecosystem, and to cause genetic defects 
and illness in future generations. 


36. In consequence, in order correctly to apply to the present case the 
Charter law on the use of force and the law applicable in armed conflict, 
in particular humanitarian law, it is imperative for the Court to take 
account of the unique characteristics of nuclear weapons, and in particu- 
lar their destructive capacity, their capacity to cause untold human suf- 
fering, and their ability to cause damage to generations to come. 


37. The Court will now address the question of the legality or illegality 
of recourse to nuclear weapons in the light of the provisions of the Char- 
ter relating to the threat or use of force. 


38. The Charter contains several provisions relating to the threat and 
use of force. In Article 2, paragraph 4, the threat or use of force against 
the territorial integrity or political independence of another State or in 
any other manner inconsistent with the purposes of the United Nations is 
prohibited. That paragraph provides : 


"Al1 Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with 
the Purposes of the United Nations." 


This prohibition of the use of force is to be considered in the light of 
other relevant provisions of the Charter. In Article 51, the Charter 
recognizes the inherent right of individual or collective self-defence if 
an armed attack occurs. A further lawful use of force is envisaged in 
Article 42, whereby the Security Council may take military enforcement 
measures in conformity with Chapter VI1 of the Charter. 


39. These provisions do not refer to specific weapons. They apply to 
any use of force, regardless of the weapons employed. The Charter 
neither expressly prohibits, nor permits, the use of any specific weapon, 
including nuclear weapons. A weapon that is already unlawful per se, 
whether by treaty or custom, does not become lawful by reason of its 
being used for a legitimate purpose under the Charter. 


40. The entitlement to resort to self-defence under Article 51 is subject 
to certain constraints. Some of these constraints are inherent in the very 
concept of self-defence. Other requirements are specified in Article 51. 







graphie, et cela sur des espaces considérables. De plus, l'emploi d'armes 
nucléaires ferait courir les dangers les plus graves aux générations futures. 
Le rayonnement ionisant est susceptible de porter atteinte à l'environne- 
ment, à la chaîne alimentaire et à l'écosystème marin dans l'avenir, et de 
provoquer des tares et des maladies chez les générations futures. 


36. En conséquence, pour appliquer correctement, en l'espèce, le droit 
de la Charte concernant l'emploi de la force, ainsi que le droit applicable 
dans les conflits armés, et notamment le droit humanitaire, il est impé- 
ratif que la Cour tienne compte des caractéristiques uniques de l'arme 
nucléaire, et en particulier de sa puissance destructrice, de sa capacité 
d'infliger des souffrances indicibles à l'homme, ainsi que de son pouvoir 
de causer des dommages aux générations à venir. 


37. La Cour examinera maintenant la question de la licéité ou de l'illi- 
céité d'un recours aux armes nucléaires à la lumière des dispositions de la 
Charte qui ont trait à la menace ou à l'emploi de la force. 


38. La Charte contient plusieurs dispositions relatives à la menace et à 
l'emploi de la force. L'article 2, paragraphe 4, interdit la menace ou 
l'emploi de la force contre l'intégrité territoriale ou l'indépendance poli- 
tique de tout Etat, ou de toute autre manière incompatible avec les buts 
des Nations Unies. Ce paragraphe est ainsi libellé: 


«Les Membres de l'organisation des Nations Unies s'abstiennent, 
dans leurs relations internationales, de recourir à la menace ou à 
l'emploi de la force, soit contre l'intégrité territoriale ou l'indépen- 
dance politique de tout Etat, soit de toute autre manière incompa- 
tible avec les buts des Nations Unies. )) 


L'interdiction de l'em~loi de la force est à examiner à la lumière d'autres 
dispositions pertinentes de la Charte. En son article 51, celle-ci reconnaît 
le droit naturel de légitime défense, individuelle ou collective, en cas 
d'agression armée. Un autre recours licite à la force est envisagé à l'ar- 
ticle 42, selon lequel le Conseil de sécurité peut prendre des mesures 
coercitives d'ordre militaire conformément au chapitre VI1 de la Charte. 


39. Ces dispositions ne mentionnent pas d'armes particulières. Elles 
s'appliquent à n'importe quel emploi de la force, indépendamment des 
armes employées. La Charte n'interdit ni ne permet expressément l'emploi 
d'aucune arme particulière, qu'il s'agisse ou non de l'arme nucléaire. Une 
arme qui est déjà par elle-même illicite, que ce soit du fait d'un traité ou 
de la coutume, ne devient pas licite du fait qu'elle est employée dans un 
but légitime en vertu de la Charte. 


40. Le droit de recourir à la légitime défense conformément à l'ar- 
ticle 51 est soumis à des restrictions. Certaines de ces restrictions sont 
inhérentes à la notion même de légitime défense. D'autres sont précisées 
à l'article 5 1. 







41. The submission of the exercise of the right of self-defence to the 
conditions of necessity and proportionality is a rule of customary inter- 
national law. As the Court stated in the case concerning Military and 
Paramilitary Activities in and against Nicaragua (Nicaragua v. United 
States of Arnerica) : there is a "specific rule whereby self-defence would 
warrant only measures which are proportional to the armed attack and 
necessary to respond to it, a rule well established in customary inter- 
national law" (I. C. J. Reports 1986, p. 94, para. 176). This dual condition 
applies equally to Article 51 of the Charter, whatever the means of force 
employed. 


42. The proportionality principle may thus not in itself exclude the use 
of nuclear weapons in self-defence in al1 circumstances. But at the same 
time, a use of force that is proportionate under the law of self-defence, 
must, in order to be lawful, also meet the requirements of the law appli- 
cable in armed conflict which comprise in particular the principles and 
rules of humanitarian law. 


43. Certain States have in their written and oral pleadings suggested 
that in the case of nuclear weapons, the condition of proportionality 
must be evaluated in the light of still further factors. They contend that 
the very nature of nuclear weapons, and the high probability of an esca- 
lation of nuclear exchanges, mean that there is an extremely strong risk 
of devastation. The risk factor is said to negate the possibility of the con- 
dition of proportionality being complied with. The Court does not find it 
necessary to embark upon the quantification of such risks; nor does it 
need to enquire into the question whether tactical nuclear weapons exist 
which are sufficiently precise to limit those risks: it suffices for the Court 
to note that the very nature of al1 nuclear weapons and the profound 
risks associated therewith are further considerations to be borne in mind 
by States believing they can exercise a nuclear response in self-defence in 
accordance with the requirements of proportionality. 


44. Beyond the conditions of necessity and proportionality, Article 51 
specifically requires that measures taken by States in the exercise of the 
right of self-defence shall be immediately reported to the Security Coun- 
cil; this article further provides that these measures shall not in any way 
affect the authority and responsibility of the Security Council under the 
Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. These requirements 
of Article 51 apply whatever the means of force used in self-defence. 


45. The Court notes that the Security Council adopted on 11 April 
1995, in the context of the extension of the Treaty on the Non-Prolifera- 
tion of Nuclear Weapons, resolution 984 (1995) by the terms of which, on 
the one hand, it 


"[tlakes note with appreciation of the statements made by each 
of the nuclear-weapon States (S119951261, S119951262, S119951263, 
S119951264, S/19951265), in which they give security assurances 
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41. La soumission de l'exercice du droit de légitime défense aux condi- 
tions de nécessité et de proportionnalité est une règle du droit internatio- 
nal coutumier. Ainsi que la Cour l'a déclaré dans l'affaire des Activités 
militaires et paramilitaires au Nicaragua et contre celui-ci (Nicaragua 
c. Etats-Unis d'Amérique), il existe une ((règle spécifique ... bien établie 
en droit international coutumier)) selon laquelle «la légitime défense ne 
justifierait que des mesures proportionnées à l'agression armée subie, et 
nécessaires pour y riposter)) (C.I.J. Recueil 1986, p. 94, par. 176). Cette 
double condition s'applique également dans le cas de l'article 51 de la 
Charte, quels que soient les moyens mis en œuvre. 


42. Le principe de proportionnalité ne peut pas, par lui-même, exclure 
le recours aux armes nucléaires en légitime défense en toutes circons- 
tances. Mais, en même temps, un emploi de la force qui serait propor- 
tionné conformément au droit de la légitime défense doit, pour être licite, 
satisfaire aux exigences du droit applicable dans les conflits armés, dont 
en particulier les principes et règles du droit humanitaire. 


43. Certains Etats ont avancé dans leurs exposés écrits et oraux que, 
dans le cas des armes nucléaires, la condition de proportionnalité doit 
être appréciée au regard d'autres facteurs encore. Ils soutiennent que la 
nature même de ces armes et la forte ~robabilité d'une escalade dans les 
échanges nucléaires engendrent des risques de dévastation extrêmement 
élevés. Le facteur risque exclut selon eux toute possibilité de respecter la 
condition de proportionnalité. La Cour n'a pas à se livrer à une étude 
quantitative de tels risques; elle n'a pas davantage à s'interroger sur le 
point de savoir s'il existe des armes nucléaires tactiques suffisamment pré- 
cises pour limiter ces risques: il lui suffira de relever que la nature même 
de toute arme nucléaire et les risques graves qui lui sont associés sont des 
considérations supplémentaires que doivent garder à l'esprit les Etats qui 
croient pouvoir exercer une riposte nucléaire en légitime défense en res- 
pectant les exigences de la proportionnalité. 


44. Hormis les conditions de nécessité et de ~ro~ortionnalité.  l'ar- 
1 L 


ticle 51 exige spécifiquement que les mesures prises par les Etats dans 
l'exercice du droit de légitime défense soient immédiatement portées à la 
connaissance du Conseil de sécurité; cet article dispose en outre que ces 
mesures n'affectent en rien le pouvoir et le devoir qu'a le Conseil, en 
vertu de la Charte, d'agir à tout moment de la manière qu'il juge néces- 
saire pour maintenir ou rétablir la paix et la sécurité internationales. Ces 
prescriptions de l'article 51 s'appliquent quels que soient les moyens uti- 
lisés en légitime défense. 


45. La Cour relèvera que le Conseil de sécurité, dans le contexte de la 
prorogation du traité sur la non-prolifération des armes nucléaires, a 
adopté le 11 avril 1995 la résolution 984 (1995), aux termes de laquelle, 
d'une part, il 


«[p  ]rend acte avec satisfaction des déclarations faites par chacun des 
Etats dotés de l'arme nucléaire (SI1 995126 1, S119951262, SI1 9951263, 
S119951264, S11995/265), dans lesquelles ceux-ci ont donné aux Etats 







against the use of nuclear weapons to non-nuclear-weapon States 
that are Parties to the Treaty on the Non-Proliferation of Nuclear 
Weapons", 


and, on the other hand, it 


"[w]elcomes the intention expressed by certain States that they will 
provide or support immediate assistance, in accordance with the 
Charter, to any non-nuclear-weapon State Party to the Treaty on the 
Non-Proliferation of Nuclear Weapons that is a victim of an act of, 
or an object of a threat of, aggression in which nuclear weapons are 
used". 


46. Certain States asserted that the use of nuclear weapons in the con- 
duct of reprisals would be lawful. The Court does not have to examine, in 
this context, the question of armed reprisals in time of peace, which are 
considered to be unlawful. Nor does it have to pronounce on the ques- 
tion of belligerent reprisals save to observe that in any case any right of 
recourse to such reprisals would, like self-defence, be governed inter alia 
by the principle of proportionality. 


47. In order to lessen or eliminate the risk of unlawful attack, States 
sometimes signal that they possess certain weapons to use in self-defence 
against any State violating their territorial integrity or political inde- 
pendence. Whether a signalled intention to use force if certain events 
occur is or is not a "threat" within Article 2, paragraph 4, of the Charter 
depends upon various factors. If the envisaged use of force is itself un- 
lawful, the stated readiness to use it would be a threat prohibited under 
Article 2, paragraph 4. Thus it would be illegal for a State to threaten 
force to secure territory from another State, or to cause it to follow or 
not follow certain political or economic paths. The notions of "threat" 
and "use" of force under Article 2, paragraph 4, of the Charter stand 
together in the sense that if the use of force itself in a given case is illegal 
- for whatever reason - the threat to use such force will likewise be 
illegal. In short, if it is to be lawful, the declared readiness of a State to 
use force must be a use of force that is in conformity with the Charter. 
For the rest, no State - whether or not it defended the policy of deter- 
rence - suggested to the Court that it would be lawful to threaten to use 
force if the use of force contemplated would be illegal. 


48. Some States put forward the argument that possession of nuclear 
weapons is itself an unlawful threat to use force. Possession of nuclear 
weapons may indeed justify an inference of preparedness to use them. In 
order to be effective, the policy of deterrence, by which those States pos- 
sessing or under the umbrella of nuclear weapons seek to discourage mili- 
tary aggression by demonstrating that it will serve no purpose, necessi- 
tates that the intention to use nuclear weapons be credible. Whether this 







non dotés d'armes nucléaires qui sont parties au traité sur la non- 
prolifération des armes nucléaires des garanties de sécurité contre 
l'emploi de telles armes » 


et, d'autre part, il 


«[s]e félicite que certains Etats aient exprimé l'intention de venir 
immédiatement en aide ou de prêter immédiatement un appui, 
conformément à la Charte, à tout Etat non doté d'armes nucléaires 
partie au traité sur la non-prolifération des armes nucléaires qui 
serait victime d'un acte d'agression avec l'emploi d'armes nucléaires 
ou serait menacé d'une telle agression)). 


46. Certains Etats ont soutenu que l'emploi d'armes nucléaires à titre 
de représailles serait licite. La Cour n'a pas à se pencher, dans ce 
contexte, sur la question des représailles armées en temps de paix, qui 
sont considérées comme illicites. Elle n'a pas davantage à se prononcer 
sur la question des représailles en temps de conflit armé, sinon pour 
observer qu'en tout état de cause tout droit de recourir à de telles repré- 
sailles serait, comme le droit de légitime défense, régi, notamment, par le 
principe de proportionnalité. 


47. En vue de diminuer ou d'éliminer les risques d'agression illicite, les 
Etats font parfois savoir qu'ils détiennent certaines armes destinées à être 
employées en légitime défense contre tout Etat qui violerait leur intégrité 
territoriale ou leur indépendance politique. La question de savoir si une 
intention affichée de recourir à la force, dans le cas où certains événements 
se produiraient, constitue ou non une «menace» au sens de l'article 2, para- 
graphe 4, de la Charte est tributaire de divers facteurs. Si l'emploi de la 
force envisagé est lui-même illicite, se déclarer prêt à y recourir constitue 
une menace interdite en vertu de l'article 2, paragraphe 4. Ainsi serait-il 
illicite pour un Etat de menacer un autre Etat de recourir à la force pour 
obtenir de lui un territoire ou pour l'obliger à suivre ou à ne pas suivre 
certaines orientations politiques ou économiques. Les notions de «menace» 
et d'«emploi» de la force au sens de l'article 2, paragraphe 4, de la Charte 
vont de pair, en ce sens que si, dans un cas donné, l'emploi même de la 
force est illicite - pour quelque raison que ce soit - la menace d'y recou- 
rir le sera également. En bref, un Etat ne peut, de manière licite, se déclarer 
prêt à employer la force que si cet emploi est conforme aux dispositions de 
la Charte. Du reste, aucun Etat - qu'il ait défendu ou non la politique de 
dissuasion - n'a soutenu devant la Cour qu'il serait licite de menacer 
d'employer la force au cas où l'emploi de la force envisagé serait illicite. 


48. Certains Etats ont avancé la thèse selon laquelle la possession 
d'armes nucléaires est par elle-même une menace illicite de recourir à la 
force. Il peut en effet être justifié d'inférer de la possession d'armes 
nucléaires qu'on est prêt à utiliser celles-ci. Pour être efficace, la politique 
de dissuasion, par laquelle les Etats qui détiennent des armes nucléaires 
ou qui se trouvent sous leur protection cherchent à décourager l'agres- 
sion militaire en démontrant que cette dernière ne servira aucun objectif, 







is a "threat" contrary to Article 2, paragraph 4, depends upon whether 
the particular use of force envisaged would be directed against the terri- 
torial integrity or political independence of a State, or against the Pur- 
poses of the United Nations or whether, in the event that it were 
intended as a means of defence, it would necessarily violate the principles 
of necessity and proportionality. In any of these circumstances the use of 
force, and the threat to use it, would be unlawful under the law of the 
Charter. 


49. Moreover, the Security Council may take enforcement measures 
under Chapter VI1 of the Charter. From the statements presented to it 
the Court does not consider it necessary to address questions which 
might, in a given case, arise from the application of Chapter VII. 


50. The terms of the question put to the Court by the General Assem- 
bly in resolution 49175 K could in principle also cover a threat or use of 
nuclear weapons by a State within its own boundaries. However, this 
particular aspect has not been dealt with by any of the States which 
addressed the Court orally or in writing in these proceedings. The Court 
finds that it is not called upon to deal with an interna1 use of nuclear 
weapons. 


51. Having dealt with the Charter provisions relating to the threat or 
use of force, the Court will now turn to the law applicable in situations of 
armed conflict. It will first address the question whether there are specific 
rules in international law regulating the legality or illegality of recourse to 
nuclear weapons pev se; it will then examine the question put to it in the 
light of the law applicable in armed conflict proper, i.e. the principles and 
rules of humanitarian law applicable in armed conflict, and the law of 
neutrality. 


52. The Court notes by way of introduction that international custom- 
ary and treaty law does not contain any specific prescription authorizing 
the threat or use of nuclear weapons or any other weapon in general or in 
certain circumstances, in particular those of the exercise of legitimate self- 
defence. Nor, however, is there any principle or rule of international law 
which would make the legality of the threat or use of nuclear weapons or 
of any other weapons dependent on a specific authorization. State prac- 
tice shows that the illegality of the use of certain weapons as such does 
not result from an absence of authorization but, on the contrary, is 
formulated in terms of prohibition. 







nécessite que l'intention d'employer des armes nucléaires soit crédible. 
Qu'il y ait là une «menace» contraire à l'article 2, paragraphe 4, dépend 
du fait de savoir si l'emploi précis de la force envisagé serait dirigé contre 
l'intégrité territoriale ou l'indépendance politique d'un Etat ou irait à 
l'encontre des buts des Nations Unies, ou encore si, dans l'hypothèse où 
il serait conçu comme un moyen de défense, il violerait nécessairement les 
principes de nécessité et de proportionnalité. Dans l'un et l'autre cas, non 
seulement l'emploi de la force, mais aussi la menace de l'employer, 
seraient illicites selon le droit de la Charte. 


49. Par ailleurs, le Conseil de sécurité peut prendre des mesures coer- 
citives en vertu du chapitre VI1 de la Charte. Au vu des exposés qui lui 
ont été présentés, la Cour n'estime pas nécessaire de traiter des questions 
que pourrait soulever, dans un cas donné, l'application du chapitre VII. 


50. Les termes de la question posée à la Cour par l'Assemblée générale 
dans la résolution 49/75 K pourraient aussi, en principe, couvrir la menace 
ou l'emploi d'armes nucléaires par un Etat à l'intérieur de ses propres 
frontières. En l'espèce, aucun Etat n'a cependant traité de cet aspect par- 
ticulier de la question dans ses écritures ou lors des audiences. La Cour 
considère qu'elle n'est pas appelée à examiner la question d'un emploi 
d'armes nucléaires au plan interne. 


51. La Cour, après avoir examiné les dispositions de la Charte rela- 
tives à la menace ou à l'emploi de la force, se penchera maintenant sur le 
droit applicable dans les situations de conflit armé. Elle traitera d'abord 
de la question de savoir s'il existe en droit international des règles spéci- 
fiques qui régissent la licéité ou l'illicéité du recours aux armes nucléaires 
en tant que telles; elle passera ensuite à l'examen de la question qui lui a 
été posée à la lumière du droit applicable dans les conflits armés propre- 
ment dit, c'est-à-dire des principes et règles du droit humanitaire appli- 
cable dans lesdits conflits ainsi que du droit de la neutralité. 


52. La Cour rappellera à titre liminaire qu'il n'existe aucune prescrip- 
tion spécifique de droit international coutumier ou conventionnel qui 
autoriserait la menace ou l'emploi d'armes nucléaires ou de quelque autre 
arme, en général ou dans certaines circonstances, en particulier lorsqu'il y 
a exercice justifié de la légitime défense. Il n'existe cependant pas davan- 
tage de principe ou de règle de droit international qui ferait dépendre 
d'une autorisation particulière la licéité de la menace ou de l'emploi 
d'armes nucléaires ou de toute autre arme. La pratique des Etats montre 
que l'illicéité de l'emploi de certaines armes en tant que telles ne résulte 
pas d'une absence d'autorisation, mais se trouve au contraire formulée en 
termes de prohibition. 







53. The Court must therefore now examine whether there is any pro- 
hibition of recourse to nuclear weapons as such; it will first ascertain 
whether there is a conventional prescription to this effect. 


54. In this regard, the argument has been advanced that nuclear 
weapons should be treated in the same way as poisoned weapons. In that 
case, they would be prohibited under: 


(a )  the Second Hague Declaration of 29 July 1899, which prohibits "the 
use of projectiles the object of which is the diffusion of asphyxiating 
or deleterious gases" ; 


(b) Article 23 (a) of the Regulations respecting the laws and customs of 
war on land annexed to the Hague Convention IV of 18 October 
1907, whereby "it is especially forbidden: . . . to employ poison or 
poisoned weapons" ; and 


(c) the Geneva Protocol of 17 June 1925 which prohibits "the use in war 
of asphyxiating, poisonous or other gases, and of al1 analogous 
liquids, materials or devices". 


55. The Court will observe that the Regulations annexed to the Hague 
Convention IV do not define what is to be understood by "poison or 
poisoned weapons" and that different interpretations exist on the issue. 
Nor does the 1925 Protocol specify the meaning to be given to the term 
"analogous materials or devices". The terms have been understood, in 
the practice of States, in their ordinary sense as covering weapons whose 
prime, or even exclusive, effect is to poison or asphyxiate. This practice is 
clear, and the parties to those instruments have not treated them as refer- 
ring to nuclear weapons. 


56. In view of this. it does not seem to the Court that the use of 
nuclear weapons can bé regarded as specifically prohibited on the basis of 
the above-mentioned provisions of the Second Hague Declaration of 
1899, the Regulations annexed to the Hague Convention IV of 1907 or 
the 1925 Protocol (see paragraph 54 above). 


57. The pattern until now has been for weapons of mass destruction to 
be declared illegal by specific instruments. The most recent such instru- 
ments are the Convention of 10 April 1972 on the Prohibition of the 
Development, Production and Stockpiling of Bacteriological (Biological) 
and Toxin Weapons and on Their Destruction - which prohibits the 
possession of bacteriological and toxic weapons and reinforces the pro- 
hibition of their use - and the Convention of 13 January 1993 on the 
Prohibition of the Development, Production, Stockpiling and Use of 
Chemical Weapons and on Their Destruction - which prohibits al1 use 
of chemical weapons and requires the destruction of existing stocks. Each 
of these instruments has been negotiated and adopted in its own context 
and for its own reasons. The Court does not find any specific prohibition 
of recourse to nuclear weapons in treaties expressly prohibiting the use of 
certain weaDons of mass destruction. 


58. In the last two decades, a great many negotiations have been con- 
ducted regarding nuclear weapons; they have not resulted in a treaty of 
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53. La Cour doit donc se pencher sur la question de savoir s'il existe 
une interdiction de recourir aux armes nucléaires en tant que telles; elle 
recherchera d'abord s'il existe une prescription conventionnelle à cet effet. 


54. A cet égard, il a été avancé que les armes nucléaires devraient être 
traitées de la même manière que les armes empoisonnées. Auquel cas, 
elles seraient prohibées : 


a )  par la deuxième déclaration de La Haye du 29 juillet 1899 qui interdit 
«l'emploi de projectiles qui ont pour but unique de répandre des gaz 
asphyxiants ou délétères)); 


b) par l'article 23 a )  du règlement concernant les lois et coutumes de la 
guerre sur terre, annexé à la convention IV de La Haye du 18 octobre 
1907, selon lequel «il est notamment interdit : ... d'employer du poi- 
son ou des armes empoisonnées »; 


c) par le protocole de Genève du 17 juin 1925 qui interdit ((l'emploi à la 
guerre de gaz asphyxiants, toxiques ou similaires, ainsi que de tous 
liquides, matières ou procédés analogues)). 


55. La Cour fera observer que le règlement annexé à la convention IV 
de La Haye ne définit pas ce qu'il faut entendre par «du poison ou des 
armes empoisonnées)) et que des interprétations divergentes existent sur 
ce point. Le protocole de 1925 ne précise pas davantage le sens à donner 
aux termes ((matières ou procédés analogues)). Dans la pratique des 
Etats. ces termes ont été entendus dans leur sens ordinaire comme cou- 
vrant des armes dont l'effet premier, ou même exclusif, est d'empoisonner 
ou d'asphyxier. Ladite pratique est claire et les parties a ces instruments 
ne les ont pas considérés comme visant les armes nucléaires. 


56. En considération de ce qui précède, il n'apparaît pas à la Cour que 
l'emploi d'armes nucléaires puisse être regardé comme spécifiquement 
interdit sur la base des dispositions susmentionnées de la deuxième décla- 
ration de 1899, du règlement annexé à la convention IV de 1907 ou du 
protocole de 1925 (voir paragraphe 54 ci-dessus). 


57. La tendance a été jusqu'à présent, en ce qui concerne les armes de 
destruction massive, de les déclarer illicites grâce à l'adoption d'instru- 
ments spécifiques. Les plus récents de ces instruments sont la convention 
du 10 avril 1972 sur l'interdiction de la mise au point, de la fabrication et 
du stockage des armes bactériologiques (biologiques) ou à toxines et sur 
leur destruction - qui interdit la détention d'armes bactériologiques ou à 
toxines et renforce l'interdiction de leur utilisation - et la convention du 
13 janvier 1993 sur l'interdiction de la mise au point, de la fabrication, du 
stockage et de l'emploi des armes chimiques et sur leur destruction - qui 
interdit tout recours aux armes chimiques et exige la destruction des 
stocks existants. Chacun de ces instruments a été négocié et adopté dans un 
contexte propre et pour des motifs propres. La Cour ne trouve pas d'inter- 
diction spécifique du recours aux armes nucléaires dans les traités qui pro- 
hibent expressément l'emploi de certaines armes de destruction massive. 


58. Au cours des deux dernières décennies, de nombreuses négocia- 
tions ont été menées au sujet des armes nucléaires; elles n'ont pas abouti 







general prohibition of the same kind as for bacteriological and chemical 
weapons. However, a number of specific treaties have been concluded in 
order to limit: 


( a )  the acquisition, manufacture and possession of nuclear weapons 
(Peace Treaties of 10 February 1947; State Treaty for the Re-estab- 
lishment of an Independent and Democratic Austria of 15 May 
1955; Treaty of Tlatelolco of 14 February 1967 for the Prohibition 
of Nuclear Weapons in Latin America, and its Additional Proto- 
cols; Treaty of 1 July 1968 on the Non-Proliferation of Nuclear 
Weapons; Treaty of Rarotonga of 6 August 1985 on the Nuclear- 
Weapon-Free Zone of the South Pacific, and its Protocols; Treaty of 
12 September 1990 on the Final Settlement with respect to Germany); 


(b) the deployment of nuclear weapons (Antarctic Treaty of 1 December 
1959; Treaty of 27 January 1967 on Principles Governing the Activi- 
ties of States in the Exploration and Use of Outer Space, including 
the Moon and Other Celestial Bodies; Treaty of Tlatelolco of 14 Feb- 
ruary 1967 for the Prohibition of Nuclear Weapons in Latin America, 
and its Additional Protocols; Treaty of 11 February 1971 on the 
Prohibition of the Emplacement of Nuclear Weapons and Other 
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor 
and in the Subsoil Thereof; Treaty of Rarotonga of 6 August 1985 
on the Nuclear-Weapon-Free Zone of the South Pacific, and its Pro- 
tocols); and 


(c) the testing of nuclear weapons (Antarctic Treaty of 1 December 
1959; Treaty of 5 August 1963 Banning Nuclear Weapon Tests in 
the Atmosphere, in Outer Space and under Water; Treaty of 27 Jan- 
uary 1967 on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, including the Moon and Other 
Celestial Bodies; Treaty of Tlatelolco of 14 February 1967 for the 
Prohibition of Nuclear Weapons in Latin America, and its Addi- 
tional Protocols; Treaty of Rarotonga of 6 August 1985 on the 
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols). 


59. Recourse to nuclear weapons is directly addressed by two of these 
Conventions and also in connection with the indefinite extension of the 
Treaty on the Non-Proliferation of Nuclear Weapons of 1968 : 


( a )  the Treaty of Tlatelolco of 14 February 1967 for the Prohibition of 
Nuclear Weapons in Latin America prohibits, in Article 1, the use of 
nuclear weapons by the Contracting Parties. It further includes an 
Additional Protocol II open to nuclear-weapon States outside the 
region, Article 3 of which provides: 


"The Governments represented by the undersigned Plenipo- 
tentiaries also undertake not to use or threaten to use nuclear 
weapons against the Contracting Parties of the Treaty for the 
Prohibition of Nuclear Weapons in Latin America." 







à un traité d'interdiction générale du même type que pour les armes bac- 
tériologiques et chimiques. Cependant, plusieurs traités spécifiques ont 
été conclus en vue de limiter: 


a) l'acquisition, la fabrication et la possession d'armes nucléaires (traités 
de paix du 10 février 1947; traité d'Etat du 15 mai 1955 portant réta- 
blissement d'une Autriche indépendante et démocratique; traité de 
Tlatelolco du 14 février 1967 visant l'interdiction des armes nucléaires 
en Amérique latine, et ses protocoles additionnels; traité du le' juillet 
1968 sur la non-prolifération des armes nucléaires; traité de Raro- 
tonga du 6 août 1985 sur la zone dénucléarisée du Pacifique Sud, et 
ses protocoles; traité du 12 septembre 1990 portant règlement définitif 
concernant l'Allemagne) ; 


b) le déploiement d'armes nucléaires (traité du le' décembre 1959 sur 
l'Antarctique; traité du 27 janvier 1967 sur les principes régissant les 
activités des Etats en matière d'exploration et d'utilisation de l'espace 
extra-atmosphérique, y compris la Lune et les autres corps célestes; 
traité de Tlatelolco du 14 février 1967 visant l'interdiction des armes 
nucléaires en Amérique latine, et ses protocoles additionnels; traité 
du 11 février 1971 interdisant de placer des armes nucléaires et 
d'autres armes de destruction massive sur le fond des mers et des 
océans ainsi que dans leur sous-sol; traité de Rarotonga du 6 août 
1985 sur la zone dénucléarisée du Pacifique Sud, et ses protocoles); 


c) les essais nucléaires (traité du le' décembre 1959 sur l'Antarctique; 
traité du 5 août 1963 interdisant les essais d'armes nucléaires dans 
l'atmosphère, dans l'espace extra-atmosphérique et sous l'eau; traité 
du 27 janvier 1967 sur les principes régissant les activités des Etats en 
matière d'exploration et d'utilisation de l'espace extra-atmosphérique, 
y compris la Lune et les autres corps célestes; traité de Tlatelolco du 
14 février 1967 visant l'interdiction des armes nucléaires en Amérique 
latine, et ses protocoles additionnels; traité de Rarotonga du 6 août 
1985 sur la zone dénucléarisée du Pacifique Sud, et ses protocoles). 


59. Il a été traité directement du recours aux armes nucléaires dans 
deux de ces conventions, ainsi que dans le contexte de la prorogation illi- 
mitée du traité de 1968 sur la non-prolifération des armes nucléaires: 


a )  Le traité de Tlatelolco du 14 février 1967 visant l'interdiction des 
armes nucléaires en Amérique latine prohibe, en son article premier, 
l'emploi des armes nucléaires par les parties contractantes; il com- 
porte en outre un protocole additionnel II ouvert aux Etats dotés 
d'armes nucléaires extérieurs à la région, dont l'article 3 dispose: 


«Les gouvernements représentés par les plénipotentiaires sous- 
signés s'engagent en outre a ne recourir ni à l'emploi d'armes 
nucléaires ni à la menace de leur emploi contre les parties contrac- 
tantes au traité visant l'interdiction des armes nucléaires en Amé- 
rique latine. )> 







The Protocol was signed and ratified by the five nuclear-weapon 
States. Its ratification was accompanied by a variety of declarations. 
The United Kingdom Government, for example, stated that "in the 
event of any act of aggression by a Contracting Party to the Treaty 
in which that Party was supported by a nuclear-weapon State", the 
United Kingdom Government would "be free to reconsider the 
extent to which they could be regarded as committed by the provi- 
sions of Additional Protocol II". The United States made a similar 
statement. The French Government, for its part, stated that it "inter- 
prets the undertaking made in article 3 of the Protocol as being with- 
out prejudice to the full exercise of the right of self-defence con- 
firmed by Article 51 of the Charter". China reaffirmed its commit- 
ment not to be the first to make use of nuclear weapons. The Soviet 
Union reserved "the right to review" the obligations imposed upon it 
by Additional Protocol II, particularly in the event of an attack by a 
State party either "in support of a nuclear-weapon State or jointly 
with that State". None of these statements drew comment or objec- 
tion from the parties to the Treaty of Tlatelolco. 


(b) the Treaty of Rarotonga of 6 August 1985 establishes a South 
Pacific Nuclear Free Zone in which the Parties undertake not to 
manufacture, acquire or possess any nuclear explosive device 
(Art. 3). Unlike the Treaty of Tlatelolco, the Treaty of Rarotonga 
does not expressly prohibit the use of such weapons. But such a pro- 
hibition is for the States parties the necessary consequence of the 
prohibitions stipulated by the Treaty. The Treaty has a number of 
protocols. Protocol2, open to the five nuclear-weapon States, speci- 
fies in its Article 1 that: 


"Each Party undertakes not to use or threaten to use any 
nuclear explosive device against : 
( a )  Parties to the Treaty; or 
(b) any territory within the South Pacific Nuclear Free Zone for 


which a State that has become a Party to Protocol 1 is inter- 
nationally responsible." 


China and Russia are parties to that Protocol. In signing it, China 
and the Soviet Union each made a declaration by which they reserved 
the "right to reconsider" their obligations under the said Protocol; 
the Soviet Union also referred to certain circumstances in which it 
would consider itself released from those obligations. France, the 
United Kingdom and the United States, for their part, signed Pro- 
tocol 2 on 25 March 1996, but have not yet ratified it. On that occa- 
sion, France declared, on the one hand, that no provision in that 
Protocol "shall impair the full exercise of the inherent right of self- 
defence provided for in Article 51 of the . . . Charter" and, on the 
other hand, that "the commitment set out in Article 1 of [that] Pro- 
tocol amounts to the negative security assurances given by France to 
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Le protocole a été signé et ratifié par les cinq Etats dotés d'armes nu- 
cléaires. Sa ratification a été accompagnée de déclarations diverses. 
Le Royaume-Uni, par exemple, a déclaré que, «dans le cas d'un acte 
d'agression quelconque commis par une partie contractante au traité 
avec l'appui d'un Etat doté d'armes nucléaires)), le Gouvernement 
britannique ((serait libre de reconsidérer la mesure dans laquelle il 
pourrait être réputé engagé par les dispositions du protocole addi- 
tionnel II)). Les Etats-Unis ont fait une déclaration similaire. Le 
Gouvernement français a pour sa part déclaré qu'il ((interprète l'enga- 
gement énoncé à l'article 3 du protocole comme ne faisant pas obs- 
tacle au plein exercice du droit de légitime défense confirmé par l'ar- 
ticle 51 de la Charte)). La Chine a réaffirmé son engagement de ne pas 
être la première à faire usage des armes nucléaires. L'Union sovié- 
tique s'est réservé «le droit de réexaminer)) les obligations que lui 
impose le protocole additionnel II, notamment en cas d'agression 
perpétrée par un Etat partie au traité «soit conjointement avec un 
Etat doté d'armes nucléaires, soit pour aider un tel Etat ». Aucune de 
ces déclarations n'a suscité de commentaire ni d'objection de la part 
des parties au traité de Tlatelolco. 


b) Le traité de Rarotonga du 6 août 1985 crée dans le Pacifique Sud une 
zone dénucléarisée dans laquelle les parties s'engagent à ne pas fabri- 
quer, acquérir ou posséder quelque dispositif explosif nucléaire que ce 
soit (art. 3). A la différence du traité de Tlatelolco, le traité de Raro- 
tonga ne prohibe pas expressément l'emploi de ces armes. Mais une 
telle prohibition est pour les Etats parties la conséquence nécessaire 
des interdictions prononcées par le traité. Le traité comporte divers 
protocoles. Le protocole 2, ouvert aux cinq Etats dotés d'armes 
nucléaires, précise, en son article premier, que: 


«Chaque partie s'engage à ne pas utiliser ou menacer d'utiliser 
un dispositif explosif nucléaire quelconque contre: 


a )  des parties au traité; ou 
b) tout territoire situé à l'intérieur de la zone dénucléarisée du 


Pacifique Sud dont un Etat qui est devenu partie au protocole 1 
est internationalement responsable. )) 


La Chine et la Russie sont parties à ce protocole. En le signant, la 
Chine et l'Union soviétique ont chacune fait une déclaration par 
laquelle elles se sont réservé le «droit de réexaminer)) leurs obliga- 
tions en vertu dudit protocole; l'Union soviétique s'est en outre 
référée à certaines circonstances dans lesquelles elle se considérerait 
comme dégagée de ces obligations. Les Etats-Unis, la France et le 
Royaume-Uni ont, pour leur part, signé le protocole 2 le 25 mars 
1996, mais ne l'ont pas encore ratifié. A cette occasion, la France a 
déclaré, d'une part, qu'aucune disposition de ce protocole «ne saurait 
porter atteinte au plein exercice du droit naturel de légitime défense 
prévu à l'article 51 de la Charte)), et, d'autre part, que ((l'engagement 
énoncé à l'article premier [dudit] protocole équivaut aux garanties 
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non-nuclear-weapon States which are parties to the Treaty on . . . 
Non-Proliferation", and that "these assurances shall not apply to 
States which are not parties" to that Treaty. For its part, the United 
Kingdom made a declaration setting out the precise circumstances in 
which it "will not be bound by [its] undertaking under Article 1" of 
the Protocol. 


(c) as to the Treaty on the Non-Proliferation of Nuclear Weapons, at 
the time of its signing in 1968 the United States, the United King- 
dom and the USSR gave various security assurances to the non- 
nuclear-weapon States that were parties to the Treaty. In resolu- 
tion 255 (1968) the Security Council took note with satisfaction of 
the intention expressed by those three States to 


"provide or support immediate assistance, in accordance with the 
Charter, to any non-nuclear-weapon State Party to the Treaty on 
the Non-Proliferation . . . that is a victim of an act of, or an object 
of a threat of, aggression in which nuclear weapons are used". 


On the occasion of the extension of the Treaty in 1995, the five 
nuclear-weapon States gave their non-nuclear-weapon partners, by 
means of separate unilateral statements on 5 and 6 April 1995, 
positive and negative security assurances against the use of such 
weapons. Al1 the five nuclear-weapon States first undertook not to 
use nuclear weapons against non-nuclear-weapon States that were 
parties to the Treaty on the Non-Proliferation of Nuclear Weap- 
ons. However, these States, apart from China, made an exception 
in the case of an invasion or any other attack against them, their 
territories, armed forces or allies, or on a State towards which they 
had a security commitment, carried out or sustained by a non- 
nuclear-weapon State party to the Non-Proliferation Treaty in 
association or alliance with a nuclear-wea~on State. Each of the 
nuclear-weapon States further undertook, as a permanent member 
of the Security Council, in the event of an attack with the use of 
nuclear weapons, or threat of such attack, against a non-nuclear- 
weapon State, to refer the matter to the Security Council without 
delay and to act within it in order that it might take immediate 
measures with a view to supplying, pursuant to the Charter, the 
necessary assistance to the victim State (the commitments assumed 
comprising minor variations in wording). The Security Council, in 
unanimously adopting resolution 984 (1995) of 11 April 1995, cited 
above, took note of those statements with appreciation. It also 
recognized 


"that the nuclear-weapon State permanent members of the Secu- 
rity Council will bring the matter immediately to the attention of 
the Council and seek Council action to provide, in accordance 
with the Charter, the necessary assistance to the State victim"; 







négatives de sécurité accordées par la France aux Etats non dotés 
d'armes nucléaires parties au traité sur la non-prolifération)), et que 
«ces garanties ne sauraient s'appliquer à des Etats non parties)) à ce 
traité. Quant au Royaume-Uni, il a fait une déclaration par laquelle il 
a précisé les circonstances dans lesquelles il «ne serait pas lié par ses 
engagements au titre de l'article premier)) du même protocole. 


c) En ce qui concerne le traité sur la non-prolifération des armes nu- 
cléaires, les Etats-Unis, le Royaume-Uni et l'URSS avaient donné, 
lors de la signature du traité en 1968, diverses garanties de sécurité aux 
Etats non dotés d'armes nucléaires qui y étaient parties. Dans sa 
résolution 255 (1968), le Conseil de sécurité avait accueilli avec satis- 
faction l'intention exprimée par ces trois Etats 


«de fournir ou d'appuyer une assistance immédiate, conformément 
à la Charte, à tout Etat non doté d'armes nucléaires partie au traité 
sur la non-prolifération ... qui serait victime d'un acte ou l'objet 
d'une menace d'agression avec emploi d'armes nucléaires ». 


A l'occasion de la prorogation du traité en 1995, les cinq Etats 
dotés d'armes nucléaires ont, par des déclarations unilatérales dis- 
tinctes des 5 et 6 avril 1995. donné à leurs  arte en aires non dotés 
d'armes nucléaires des garanties de sécurité positives et négatives 
contre l'emploi de telles armes. Les cinq Etats dotés d'armes nu- 
cléaires se sont tous, en premier lieu, engagés à ne pas utiliser d'armes 
nucléaires contre des Etats non dotés de telles armes, parties au 
traité sur la non-prolifération des armes nucléaires. Toutefois ces 
Etats, hormis la Chine, ont formulé une exception concernant le cas 
d'une invasion ou de toute autre attaque menée ou soutenue contre 
eux, leur territoire, leurs forces armées ou leurs alliés, ou contre un 
Etat envers lequel ils auraient un engagement de sécurité, par un 
Etat non doté d'armes nucléaires, partie au traité sur la non-proli- 
fération. en alliance ou en association avec un Etat doté d'armes 
nucléaires. En tant que membre permanent du conseil de sécurité, 
chacun des Etats dotés d'armes nucléaires s'est engagé en deuxième 
lieu, en cas d'agression avec emploi d'armes nucléaires, ou de menace 
d'une telle agression à l'encontre d'un Etat non doté d'armes nu- 
cléaires, à saisir sans délai le Conseil de sécurité et à agir en son sein 
pour que celui-ci prenne des mesures immédiates en vue de fournir, 
conformément à la Charte, l'assistance nécessaire à 1'Etat victime 
(les formules employées variant légèrement). Le Conseil de sécurité, 
en adoptant à l'unanimité sa résolution 984 (1995) précitée du 11 avril 
1995, a pris acte avec satisfaction de ces déclarations. Il a également 
reconnu 


«que les Etats dotés d'armes nucléaires qui sont membres perma- 
nents du Conseil de sécurité porteront immédiatement la question à 
l'attention du Conseil et s'emploieront à obtenir que celui-ci four- 
nisse, conformément à la Charte, l'assistance nécessaire à 1'Etat vic- 
time )) 







and welcomed the fact that 


"the intention expressed by certain States that they will provide or 
support immediate assistance, in accordance with the Charter, to 
any non-nuclear-weapon State Party to the Treaty on the Non- 
Proliferation of Nuclear Weapons that is a victim of an act of, or 
an object of a threat of, aggression in which nuclear weapons are 
used". 


60. Those States that believe that recourse to nuclear weapons is illegal 
stress that the conventions that include various rules providing for the 
limitation or elimination of nuclear weapons in certain areas (such as the 
Antarctic Treaty of 1959 which prohibits the deployment of nuclear 
weapons in the Antarctic, or the Treaty of Tlatelolco of 1967 which cre- 
ates a nuclear-weapon-free zone in Latin America) or the conventions 
that apply certain measures of control and limitation to the existence of 
nuclear weapons (such as the 1963 Partial Test-Ban Treaty or the Treaty 
on the Non-Proliferation of Nuclear Wea~ons) al1 set limits to the use of 


L 1 


nuclear weapons. In their view, these treaties bear witness, in their own 
way, to the emergence of a rule of complete legal prohibition of al1 uses 
of nuclear weapons. 


61. Those States who defend the position that recourse to nuclear 
weapons is legal in certain circumstances see a logical contradiction in 
reaching such a conclusion. According to them, those Treaties, such as 
the Treaty on the Non-Proliferation of Nuclear Weapons, as well as 
Security Council resolutions 255 (1968) and 984 (1995) which take note 
of the security assurances given by the nuclear-weapon States to the non- 
nuclear-weapon States in relation to any nuclear aggression against the 
latter, cannot be understood as prohibiting the use of nuclear weapons, 
and such a claim is contrary to the very text of those instruments. For 
those who support the legality in certain circumstances of recourse to 
nuclear weapons, there is no absolute prohibition against the use of such 
weapons. The very logic and construction of the Treaty on the Non-Pro- 
liferation of Nuclear Weapons, they assert, confirm this. This Treaty, 
whereby, they contend, the possession of nuclear weapons by the five 
nuclear-weapon States has been accepted, cannot be seen as a treaty ban- 
ning their use by those States; to accept the fact that those States possess 
nuclear weapons is tantamount to recognizing that such weapons may be 
used in certain circumstances. Nor, they contend, could the security 
assurances given by the nuclear-weapon States in 1968, and more recently 
in connection with the Review and Extension Conference of the Parties 
to the Treaty on the Non-Proliferation of Nuclear Weapons in 1995, 
have been conceived without its being supposed that there were circum- 
stances in which nuclear weapons could be used in a lawful manner. For 
those who defend the legality of the use, in certain circumstances, of 
nuclear weapons, the acceptance of those instruments by the different 
non-nuclear-weapon States confirms and reinforces the evident logic 
upon which those instruments are based. 







et s'est félicité de ce 


«que certains Etats aient exprimé l'intention de venir immédiate- 
ment en aide ou de prêter immédiatement un appui, conformément 
à la Charte, à tout Etat non doté d'armes nucléaires partie au traité 
sur la non-prolifération des armes nucléaires qui serait victime d'un 
acte d'agression avec emploi d'armes nucléaires ou serait menacé 
d'une telle agression ». 


60. Les Etats qui estiment que le recours aux armes nucléaires est illi- 
cite soulignent que les conventions qui comportent diverses règles de limi- 
tation ou d'élimination de l'arme nucléaire dans des espaces déterminés 
(comme le traité de 1959 sur l'Antarctique qui interdit le déploiement des 
armes nucléaires dans l'Antarctique, ou le traité de Tlatelolco de 1967 qui 
crée une zone exempte d'armes nucléaires en Amérique latine) et les 
conventions qui appliquent des mesures de contrôle et de limitation à 
l'existence des armes nucléaires (comme le traité de 1963 sur l'interdiction 
partielle des essais nucléaires ou le traité sur la non-prolifération des armes 
nucléaires) fixent toutes des limites à l'emploi d'armes nucléaires. Selon 
eux, ces traités témoignent à leur manière de l'émergence d'une norme de 
prohibition juridique complète de toute utilisation d'armes nucléaires. 


61. Les Etats qui soutiennent que le recours aux armes nucléaires est 
licite dans certaines circonstances voient une contradiction logique dans 
une telle conclusion. Selon eux ces traités, tel le traité sur la non-proliféra- 
tion des armes nucléaires, de même que les résolutions 255 (1968) et 984 
(1995) du Conseil de sécurité, qui prennent acte des garanties de sécurité 
données par les Etats dotés d'armes nucléaires aux Etats qui n'en sont pas 
dotés en cas d'agression nucléaire contre ces derniers, ne sauraient être 
compris comme prohibant l'emploi d'armes nucléaires; et une telle préten- 
tion serait contraire à la lettre même de ces instruments. Pour les partisans 
de la licéité du recours aux armes nucléaires dans certaines circonstances, il 
n'existe aucune interdiction absolue d'utiliser de telles armes. La logique et 
la structure mêmes du traité sur la non-prolifération des armes nucléaires 
le confirment. Ce traité, aux termes duquel, soutiennent-ils, la possession 
d'armes nucléaires par les cinq Etats qui en sont dotés a été acceptée, ne 
saurait être regardé comme un traité qui en proscrirait l'emploi par ces 
mêmes Etats; admettre le fait que ces Etats possèdent l'arme nucléaire 
reviendrait à reconnaître que cette arme peut être employée dans certaines 
circonstances. Quant aux garanties de sécurité données par les Etats dotés 
d'armes nucléaires en 1968 et, plus récemment, dans le contexte de la 
conférence de 1995 des parties au traité sur la non-prolifération des armes 
nucléaires chargée d'examiner le traité et la question de sa prorogation, 
elles ne pourraient davantage être conçues sans présupposer qu'il existe des 
circonstances dans lesquelles des armes nucléaires pourraient être utilisées 
de manière licite. Pour les défenseurs de la licéité du recours aux armes 
nucléaires dans certaines circonstances, l'acceptation des instruments sus- 
visés par les différents Etats non dotés d'armes nucléaires confirmerait et 
renforcerait la logique évidente sur laquelle se fondent ces instruments. 







62. The Court notes that the treaties dealing exclusively with acquisi- 
tion, manufacture, possession, deployment and testing of nuclear 
weapons, without specifically addressing their threat or use, certainly 
point to an increasing concern in the international community with these 
weapons; the Court concludes from this that these treaties could there- 
fore be seen as foreshadowing a future general prohibition of the use 
of such weapons, but they do not constitute such a prohibition by them- 
selves. As to the treaties of Tlatelolco and Rarotonga and their Protocols, 
and also the declarations made in connection with the indefinite extension 
of the Treaty on the Non-Proliferation of Nuclear Weapons, it emerges 
from these instruments that : 


(a )  a number of States have undertaken not to use nuclear weapons in 
specific zones (Latin America; the South Pacific) or against certain 
other States (non-nuclear-weapon States which are parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons) ; 


(b)  nevertheless, even within this framework, the nuclear-weapon States 
have reserved the right to use nuclear weapons in certain circum- 
stances; and 


(c) these reservations met with no objection from the parties to the 
Tlatelolco or Rarotonga Treaties or from the Security Council. 


63. These two treaties, the security assurances given in 1995 by the 
nuclear-weapon States and the fact that the Security Council took note of 
them with satisfaction, testify to a growing awareness of the need to 
liberate the community of States and the international public from the 
dangers resulting from the existence of nuclear weapons. The Court more- 
over notes the signing, even more recently, on 15 December 1995, at 
Bangkok, of a Treaty on the Southeast Asia Nuclear-Weapon-Free Zone, 
and on 11 April 1996, at Cairo, of a treaty on the creation of a nuclear- 
weapons-free zone in Africa. It does not, however, view these elements as 
amounting to a comprehensive and universal conventional prohibition 
on the use, or the threat of use, of those weapons as such. 


64. The Court will now turn to an examination of customary interna- 
tional law to determine whether a prohibition of the threat or use of 
nuclear weapons as such flows from that source of law. As the Court has 
stated, the substance of that law must be "looked for primarily in the 
actual practice and opinio juris of States" (Continental Shelf (Libyan 
Arab Jarnahiriya/Malta), Judgment, 1. C. J. Reports 1985, p. 29, 
para. 27). 


65. States which hold the view that the use of nuclear weapons is ille- 
gal have endeavoured to demonstrate the existence of a customary rule 
prohibiting this use. They refer to a consistent practice of non-utilization 
of nuclear weapons by States since 1945 and they would see in that prac- 
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62. La Cour note que les traités qui portent exclusivement sur l'acquisi- 
tion, la fabrication, la possession, le déploiement et la mise à l'essai 
d'armes nucléaires, sans traiter spécifiquement de la menace ou de l'emploi 
de ces armes, témoignent manifestement des préoccupations que ces armes 
inspirent de plus en plus à la communauté internationale; elle en conclut 
que ces traités pourraient en conséquence être perçus comme annonçant 
une future interdiction générale de l'utilisation desdites armes, mais ne 
comportent pas en eux-mêmes une telle interdiction. Pour ce qui est des 
traités de Tlatelolco et de Rarotonga et leurs protocoles, ainsi que des 
déclarations faites dans le contexte de la prorogation illimitée du traité sur 
la non-prolifération des armes nucléaires, il ressort de ces instruments: 


a) qu'un certain nombre d'Etats se sont engagés à ne pas employer 
d'armes nucléaires dans certaines zones (Amérique latine, Pacifique 
Sud) ou contre certains autres Etats (Etats non dotés d'armes nucléaires 
parties au traité sur la non-prolifération des armes nucléaires); 


b) que toutefois, même dans ce cadre, les Etats dotés d'armes nucléaires 
se sont réservé le droit de recourir à ces armes dans certaines circons- 
tances ; 


c) que ces réserves n'ont suscité aucune objection de la part des parties 
aux traités de Tlatelolco ou de Rarotonga, ou de la part du Conseil de 
sécurité. 


63. Ces deux traités, les garanties de sécurité données en 1995 par les 
Etats dotés d'armes nucléaires et le fait que le Conseil de sécurité en ait 
pris acte avec satisfaction montrent que l'on se rend de mieux en mieux 
compte de la nécessité d'affranchir la communauté des Etats et le grand 
public international des dangers qui résultent de l'existence des armes 
nucléaires. La Cour relève d'ailleurs que tout récemment encore ont été 
signés, le 15 décembre 1995, à Bangkok, un traité sur la dénucléarisation 
du Sud-Est asiatique, et le 11 avril 1996, au Caire, un traité sur une zone 
exempte d'armes nucléaires en Afrique. Elle ne regarde cependant pas ces 
éléments comme constitutifs d'une interdiction conventionnelle complète et 
universelle d'emploi ou de menace d'emploi de ces armes en tant que telles. 


64. La Cour passera maintenant à l'examen du droit international 
coutumier à l'effet d'établir si on peut tirer de cette source de droit une 
interdiction de la menace ou de l'emploi des armes nucléaires en tant que 
telles. Ainsi que la Cour l'a déclaré, la substance du droit international 
coutumier doit ((être recherchée en premier lieu dans la pratique effective 
et l'opinio juris des Etats» (Plateau continental (Jarnahiriyu arabe 
libyenne/Malte), arrêt, C.I.J. Recueil 1985, p. 29, par. 27). 


65. Les Etats qui soutiennent que l'utilisation d'armes nucléaires est 
illicite se sont employés à démontrer l'existence d'une règle coutumière 
portant interdiction de cette utilisation. Ils se réfèrent à une pratique 
constante de non-utilisation des armes nucléaires par les Etats depuis 







tice the expression of an opinio juris on the part of those who possess 
such weapons. 


66. Some other States, which assert the legality of the threat and use of 
nuclear weapons in certain circumstances, invoked the doctrine and prac- 
tice of deterrence in support of their argument. They recall that they have 
always, in concert with certain other States, reserved the right to use 
those weapons in the exercise of the right to self-defence against an 
armed attack threatening their vital security interests. In their view, if 
nuclear weapons have not been used since 1945, it is not on account of an 
existing or nascent custom but merely because circumstances that might 
justify their use have fortunately not arisen. 


67. The Court does not intend to pronounce here upon the practice 
known as the "policy of deterrence". It notes that it is a fact that a 
number of States adhered to that practice during the greater part of the 
Cold War and continue to adhere to it. Furthermore, the members of the 
international community are profoundly divided on the matter of whether 
non-recourse to nuclear weapons over the past 50 years constitutes the 
expression of an opinio juris. Under these circumstances the Court does 
not consider itself able to find that there is such an opinio juris. 


68. According to certain States, the important series of General Assem- 
bly resolutions, beginning with resolution 1653 (XVI) of 24 November 
1961, that deal with nuclear weapons and that affirm, with consistent 
regularity, the illegality of nuclear weapons, signify the existence of a 
rule of international customary law which prohibits recourse to those 
weapons. According to other States, however, the resolutions in question 
have no binding character on their own account and are not declaratory 
of any customary rule of prohibition of nuclear weapons; some of these 
States have also pointed out that this series of resolutions not only did 
not meet with the approval of al1 of the nuclear-weapon States but of 
many other States as well. 


69. States which consider that the use of nuclear weapons is illegal 
indicated that those resolutions did not claim to create any new rules, but 
were confined to a confirmation of customary law relating to the prohibi- 
tion of means or methods of warfare which, by their use, overstepped the 
bounds of what is permissible in the conduct of hostilities. In their view, 
the resolutions in question did no more than apply to nuclear weapons 
the existing rules of international law applicable in armed conflict; they 
were no more than the "envelope" or instrumentum containing certain 
pre-existing customary rules of international law. For those States it is 
accordingly of little importance that the instrumentum should have occa- 
sioned negative votes, which cannot have the effect of obliterating those 
customary rules which have been confirmed by treaty law. 


70. The Court notes that General Assembly resolutions, even if they 
are not binding, may sometimes have normative value. They can, in cer- 
tain circumstances, provide evidence important for establishing the exist- 
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1945 et veulent voir dans cette pratique l'expression d'une opinio juris des 
détenteurs de ces armes. 


66. Certains autres Etats, qui affirment la licéité de la menace et de 
l'emploi d'armes nucléaires dans certaines circonstances, ont invoqué à 
l'appui de leur thèse la doctrine et la pratique de la dissuasion. Ils rappel- 
lent qu'ils se sont toujours réservé, de concert avec certains autres Etats, 
le droit d'utiliser ces armes dans l'exercice du droit de légitime défense 
contre une agression armée mettant en danger leurs intérêts vitaux en 
matière de sécurité. A leurs yeux, si les armes nucléaires n'ont pas été uti- 
lisées demis 1945. ce n'est Das en raison d'une coutume existante ou en 
voie de création, mais simplement parce que les circonstances susceptibles 
de justifier leur emploi ne se sont heureusement pas présentées. 


67. La Cour n'entend pas se prononcer ici sur la pratique dénommée 
((politique de dissuasion)). Elle constate qu'il est de fait qu'un certain 
nombre d'Etats ont adhéré à cette pratique pendant la plus grande partie 
de la guerre froide et continuent d'y adhérer. De surcroît, les membres de 
la communauté internationale sont ~rofondément divisés sur le  oint de 
savoir si le non-recours aux armes nucléaires pendant les cinquante der- 
nières années constitue l'expression d'une opinio juris. Dans ces condi- 
tions, la Cour n'estime pas pouvoir conclure à l'existence d'une telle opi- 
nio juris. 


68. Selon certains Etats, l'abondante série de résolutions de l'Assem- 
blée générale qui, depuis la résolution 1653 (XVI) du 24 novembre 1961, 
ont trait aux armes nucléaires et affirment avec une constante régularité 
l'illicéité des armes nucléaires traduit l'existence d'une règle de droit 
international coutumier qui prohibe le recours à ces armes. Selon d'autres 
Etats, cependant, ces résolutions n'ont aucun caractère obligatoire par 
elles-mêmes et ne sont déclaratoires d'aucune règle coutumière d'interdic- " 
tion de l'arme nucléaire; certains de ces Etats ont également fait observer 
que cette série de résolutions non seulement n'a pas été approuvée par la 
totalité des Etats dotés d'armes nucléaires, mais ne l'a pas davantage été 
par de nombreux autres Etats. 


69. Les Etats qui considèrent que l'emploi d'armes nucléaires est illi- 
cite ont indiqué que ces résolutions ne prétendaient pas créer de nouvelles 
règles, mais se bornaient à confirmer le droit coutumier relatif à la pro- 
hibition des moyens ou méthodes de guerre qui excèdent, par leur utilisa- 
tion, les limites de ce qui est autorisé dans la conduite d'hostilités. Ils sont 
d'avis que les résolutions considérées n'ont fait qu'appliquer aux armes 
nucléaires les règles existantes du droit international applicable dans les 
conflits armés; elles n'auraient constitué que l'«enveloppe» ou l'instru- 
mentum contenant des règles coutumières de droit international déjà exis- 
tantes. Pour ces Etats, il importerait donc peu que l'instrumentum se soit 
heurté à des votes négatifs, qui ne peuvent avoir pour effet d'annihiler ces 
règles coutumières, confirmées par le droit conventionnel. 


70. La Cour rappellera que les résolutions de l'Assemblée générale, 
même si elles n'ont pas force obligatoire, peuvent parfois avoir une valeur 
normative. Elles peuvent, dans certaines circonstances, fournir des élé- 







ence of a rule or the emergence of an opinio juris. To establish whether 
this is true of a given General Assembly resolution, it is necessary to look 
at its content and the conditions of its adoption; it is also necessary to see 
whether an opinio juris exists as to its normative character. Or a series of 
resolutions may show the gradua1 evolution of the opinio juris required 
for the establishment of a new rule. 


71. Examined in their totality, the General Assembly resolutions put 
before the Court declare that the use of nuclear weapons would be "a 
direct violation of the Charter of the United Nations7'; and in certain for- 
mulations that such use "should be prohibited". The focus of these reso- 
lutions has sometimes shifted to diverse related matters; however, several 
of the resolutions under consideration in the present case have been 
adopted with substantial numbers of negative votes and abstentions; 
thus, although those resolutions are a clear sign of deep concern regard- 
ing the problem of nuclear weapons, they still fa11 short of establish- 
ing the existence of an opinio juvis on the illegality of the use of such 
weapons. 


72. The Court further notes that the first of the resolutions of the Gen- 
eral Assembly expressly proclaiming the illegality of the use of nuclear 
weapons, resolution 1653 (XVI) of 24 November 1961 (mentioned in sub- 
sequent resolutions), after referring to certain international declarations 
and binding agreements, from the Declaration of St. Petersburg of 1868 
to the Geneva Protocol of 1925, proceeded to qualify the legal nature of 
nuclear weapons, determine their effects, and apply general rules of cus- 
tomary international law to nuclear weapons in particular. That applica- 
tion by the General Assembly of general rules of customary law to the 
particular case of nuclear weapons indicates that, in its view, there was 
no specific rule of customary law which prohibited the use of nuclear 
weapons; if such a rule had existed, the General Assembly could simply 
have referred to it and would not have needed to undertake such an exer- 
cise of legal qualification. 


73. Having said this, the Court points out that the adoption each year 
by the General Assembly, by a large majority, of resolutions recalling the 
content of resolution 1653 (XVI), and requesting the member States to 
conclude a convention prohibiting the use of nuclear weapons in any cir- 
cumstance, reveals the desire of a very large section of the international 
community to take, by a specific and express prohibition of the use of 
nuclear weapons, a significant step forward along the road to complete 
nuclear disarmament. The emergence, as lex lata, of a customary rule 
specifically prohibiting the use of nuclear weapons as such is hampered 
by the continuing tensions between the nascent opinio juris on the one 
hand, and the still strong adherence to the practice of deterrence on the 
other. 
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ments de preuve importants pour établir l'existence d'une règle ou l'émer- 
gence d'une opinio juris. Pour savoir si cela est vrai d'une résolution 
donnée de l'Assemblée générale, il faut en examiner le contenu ainsi que 
les conditions d'adoption; il faut en outre vérifier s'il existe une opinio 
juris quant à son caractère normatif. Par ailleurs des résolutions succes- 
sives peuvent illustrer l'évolution progressive de l'opinio juris nécessaire à 
l'établissement d'une règle nouvelle. 


71. Si on les considère dans leur ensemble, les résolutions de 1'Assem- 
blée générale invoquées devant la Cour déclarent que l'emploi d'armes 
nucléaires serait «une violation directe de la Charte)) et, dans certaines 
versions, que cet emploi «doit ... être interdit)); dans ces résolutions, 
l'Assemblée générale a parfois mis l'accent, plutôt, sur diverses questions 
connexes. Plusieurs résolutions dont il est question en l'espèce ont cepen- 
dant été adoptées avec un nombre non négligeable de voix contre et 
d'abstentions. Ainsi, bien que lesdites résolutions constituent la manifes- 
tation claire d'une inquiétude profonde à l'égard du problème des armes 
nucléaires, elles n'établissent pas encore l'existence d'une opinio juris 
quant à l'illicéité de l'emploi de ces armes. 


72. La Cour note par ailleurs que la première des résolutions de 
l'Assemblée générale à avoir proclamé expressément l'illicéité du recours 
à l'arme nucléaire - la résolution 1653 (XVI) du 24 novembre 1961 
(mentionnée dans des résolutions ultérieures) -, après avoir fait réfé- 
rence à certaines déclarations internationales et à certains accords obli- 
gatoires allant de la déclaration de Saint-Pétersbourg de 1868 au proto- 
cole de Genève de 1925, a procédé à une qualification de la nature 
juridique de l'arme nucléaire, à une détermination de ses effets et à 
l'application de règles générales du droit international coutumier à l'arme 
nucléaire en particulier. Cette application par l'Assemblée de règles géné- 
rales du droit coutumier au cas particulier de l'arme nucléaire indique 
qu'à ses yeux il n'existait pas de règle spécifique de droit coutumier inter- 
disant l'emploi de l'arme nucléaire; si une telle règle avait existé, l7Assem- 
blée générale aurait, en effet, pu se contenter de s'y référer et n'aurait pas 
eu à se livrer à un tel exercice de qualification juridique. 


73. Cela étant, la Cour observera que l'adoption chaque année par 
l'Assemblée générale, à une large majorité, de résolutions rappelant le 
contenu de la résolution 1653 (XVI) et priant les Etats Membres de 
conclure une convention interdisant l'emploi d'armes nucléaires en toute 
circonstance est révélatrice du désir d'une très grande partie de la com- 
munauté internationale de franchir, par une interdiction spécifique et 
expresse de l'emploi de l'arme nucléaire, une étape significative sur le che- 
min menant au désarmement nucléaire complet. L'apparition, en tant 
que lex lata, d'une règle coutumière prohibant spécifiquement l'emploi 
des armes nucléaires en tant que telles se henrte aux tensions qüi sdbsis- 
tent entre, d'une part, une opinio juris naissante et, d'autre part, une 
adhésion encore forte à la pratique de la dissuasion. 







74. The Court not having found a conventional rule of general scope, 
nor a customary rule specifically proscribing the threat or use of nuclear 
weapons pev se, it will now deal with the question whether recourse to 
nuclear weapons must be considered as illegal in the light of the prin- 
ciples and rules of international humanitarian law applicable in armed 
conflict and of the law of neutrality. 


75. A large number of customary rules have been developed by the 
practice of States and are an integral part of the international law rele- 
vant to the question posed. The "laws and customs of war" - as they 
were traditionally called - were the subject of efforts at codification 
undertaken in The Hague (including the Conventions of 1899 and 1907), 
and were based partly upon the St. Petersburg Declaration of 1868 as 
well as the results of the Brussels Conference of 1874. This "Hague Law" 
and, more particularly, the Regulations Respecting the Laws and Cus- 
toms of War on Land, fixed the rights and duties of belligerents in their 
conduct of operations and limited the choice of methods and means of 
injuring the enemy in an international armed conflict. One should add to 
this the "Geneva Law" (the Conventions of 1864, 1906, 1929 and 1949), 
which protects the victims of war and aims to provide safeguards for 
disabled armed forces personnel and persons not taking part in the hos- 
tilities. These two branches of the law applicable in armed conflict have 
become so closely interrelated that they are considered to have gradually 
formed one single complex system, known today as international humani- 
tarian law. The provisions of the Additional Protocols of 1977 give 
expression and attest to the unity and complexity of that law. 


76. Since the turn of the century, the appearance of new means of 
combat has - without calling into question the longstanding principles 
and rules of international law - rendered necessary some specific prohi- 
bitions of the use of certain weapons, such as explosive projectiles under 
400 grammes, dum-dum bullets and asphyxiating gases. Chemical and 
bacteriological weapons were then prohibited by the 1925 Geneva Proto- 
col. More recently, the use of weapons producing "non-detectable frag- 
ments", of other types of "mines, booby traps and other devices", and 
of "incendiary weapons", was either prohibited or limited, depending on 
the case, by the Convention of 10 October 1980 on Prohibitions or 
Restrictions on the Use of Certain Conventional Weapons Which May 
Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects. 
The provisions of the Convention on "mines, booby traps and other 
devices" have just been amended, on 3 May 1996, and now regulate in 
greater detail, for example, the use of anti-personnel land mines. 


77. Al1 this shows that the conduct of military operations is governed 
by a body of legal prescriptions. This is so because "the right of belli- 
gerents to adopt means of injuring the enemy is not unlimited" as stated 
in Article 22 of the 1907 Hague Regulations relating to the laws and 
customs of war on land. The St. Petersburg Declaration had already 
condemned the use of weapons "which uselessly aggravate the suffering of 







74. La Cour n'ayant' pas trouvé de règle conventionnelle de portée géné- 
rale, ni de règle coutumière interdisant spécifiquement la menace ou l'emploi 
des armes nucléaires en tant aue telles. elle abordera maintenant la aues- 
tion de savoir si le recours aux armes nucléaires doit être considéré comme 
illicite au regard des principes et règles du droit international humanitaire 
applicable dans les conflits armés, ainsi que du droit de la neutralité. 


75. De nombreuses règles coutumières se sont développées, de par la 
pratique des Etats, et font partie intégrante du droit international perti- 
nent en l'espèce. Il s'agit des «lois et coutumes de la guerre» - selon 
l'expression traditionnelle - qui furent l'objet des efforts de codification 
entrepris à La Haye (conventions de 1899 et de 1907 notamment) et se 
fondaient partiellement sur la déclaration de Saint-Pétersbourg de 1868 
ainsi que sur les résultats de la conférence de Bruxelles de 1874. Ce ((droit 
de La Haye)), et notamment le règlement concernant les lois et coutumes 
de la guerre sur terre, fixe les droits et les devoirs des belligérants dans la 
conduite des opérations et limite le choix des moyens de nuire à l'ennemi 
dans les conflits armés internationaux. Il convient d'y ajouter le «droit de 
Genève)) (les conventions de 1864, de 1906, de 1929 et de 1949), qui pro- 
tège les victimes de la guerre et vise à sauvegarder les membres des forces 
armées mis hors de combat et les personnes qui ne participent pas aux hos- 
tilités. Ces deux branches du droit applicable dans les conflits armés ont 
développé des rapports si étroits qu'elles sont regardées comme ayant 
fondé graduellement un seul système complexe, qu'on appelle aujourd'hui 
droit international humanitaire. Les dispositions des protocoles addition- 
nels de 1977 expriment et attestent l'unité et la complexité de ce droit. 


76. Dès le début du siècle, l'apparition de nouveaux moyens de com- 
bat a - sans pour autant remettre en question les anciens principes et 
règles du droit international - rendu nécessaires des interdictions spéci- 
fiques concernant l'emploi de certaines armes telles que les projectiles 
explosifs d'un poids inférieur à 400 grammes, les balles dum-dum et les 
gaz asphyxiants. Puis le protocole de Genève de 1925 a porté prohibition 
des armes chimiques et bactériologiques. Plus récemment, l'emploi 
d'armes produisant des ((éclats non localisables», de certains types de 
«mines, pièges et autres dispositifs)), ainsi que d'carmes incendiaires)) a 
été, selon les cas, interdit ou limité par la convention du 10 octobre 1980 
sur l'interdiction ou la limitation de l'emploi de certaines armes clas- 
siques qui peuvent être considérées comme produisant des effets trauma- 
tiques excessifs ou comme frappant sans discrimination. Les disposi- 
tions de la convention concernant les ((mines, pièges et autres dispositifs)) 
viennent d'être amendées le 3 mai 1996 et réglementent désormais plus 
en détail, notamment, l'emploi des mines terrestres antipersonnel. 


77. Il ressort de ce qui précède que la conduite d'opérations militaires 
est soumise a un ensemble de prescriptions juridiques. Il en est ainsi car 
«les belligérants n'ont pas un droit illimité quant au choix des moyens de 
nuire à l'ennemi)), comme le précise l'article 22 du règlement de La Haye 
de 1907 concernant les lois et coutumes de la guerre sur terre. La déclara- 
tion de Saint-Pétersbourg avait déjà condamné l'«emploi d'armes qui 







disabled men or make their death inevitable". The aforementioned Regu- 
lations relating to the laws and customs of war on land, annexed to the 
Hague Convention IV of 1907, prohibit the use of "arms, projectiles, or 
material calculated to cause unnecessary suffering" (Art. 23). 


78. The cardinal principles contained in the texts constituting the 
fabric of humanitarian law are the following. The first is aimed at the pro- 
tection of the civilian population and civilian objects and establishes the 
distinction between combatants and non-combatants; States must never 
make civilians the object of attack and must consequently never use 
weapons that are incapable of distinguishing between civilian and mili- 
tary targets. According to the second principle, it is prohibited to cause 
unnecessary suffering to combatants: it is accordingly prohibited to use 
weapons causing them such harm or uselessly aggravating their suffering. 
In application of that second principle, States do not have unlimited free- 
dom of choice of means in the weapons they use. 


The Court would likewise refer, in relation to these principles, to the 
Martens Clause, which was first included in the Hague Convention II 
with Res~ect  to the Laws and Customs of War on Land of 1899 and 
which has proved to be an effective means of addressing the rapid evolu- 
tion of military technology. A modern version of that clause is to be 
found in Article 1, paragraph 2, of Additional Protocol 1 of 1977, which 
reads as follows: 


"In cases not covered by this Protocol or by other international 
agreements, civilians and combatants remain under the protection 
and authority of the principles of international law derived from 
established custom, from the principles of humanity and from the 
dictates of public conscience." 


In conformity with the aforementioned principles, humanitarian law, at a 
very early stage, prohibited certain types of weapons either because of 
their indiscriminate effect on combatants and civilians or because of the 
unnecessary suffering caused to combatants, that is to Say, a harm 
greater than that unavoidable to achieve legitimate military objectives. If 
an envisaged use of weapons would not meet the requirements of humani- 
tarian law, a threat to engage in such use would also be contrary to that 
law . 


79. It is undoubtedly because a great many rules of humanitarian law 
applicable in armed conflict are so fundamental to the respect of the 
human person and "elementary considerations of humanity" as the Court 
put it in its Judgment of 9 April 1949 in the Covfu Channel case (1. C. J. 
Reports 1949, p. 22), that the Hague and Geneva Conventions have 
enjoyed a broad accession. Further these fundamental rules are to be 
observed by al1 States whether or not they have ratified the conventions 
that contain them, because they constitute intransgressible principles of 
international customary law. 







aggraveraient inutilement les souffrances des hommes mis hors de com- 
bat, ou rendraient leur mort inévitable)). Le règlement concernant les lois 
et coutumes de la guerre sur terre évoqué ci-dessus, qui est annexé à la 
convention IV de La Haye de 1907, interdit d'«employer des armes, des 
projectiles ou des matières propres à causer des maux superflus)) (art. 23). 


78. Les principes cardinaux contenus dans les textes formant le tissu 
du droit humanitaire sont les suivants. Le premier principe est destiné à 
protéger la population civile et les biens de caractère civil, et établit la 
distinction entre combattants et non-combattants; les Etats ne doivent 
jamais prendre pour cible des civils, ni en conséquence utiliser des armes 
qui sont dans l'incapacité de distinguer entre cibles civiles et cibles mili- 
taires. Selon le second principe, il ne faut pas causer des maux superflus 
aux combattants: il est donc interdit d'utiliser des armes leur causant de 
tels maux ou aggravant inutilement leurs souffrances; en application de 
ce second principe, les Etats n'ont pas un choix illimité quant aux armes 
au'ils em~loient. 


La Cour citera également, en relation avec ces principes, la clause de 
Martens, énoncée pour la première fois dans la convention II de La Haye 
de 1899 concernant les lois et coutumes de la guerre sur terre et qui s'est 
révélée être un moyen efficace pour faire face à l'évolution rapide des 
techniques militaires. Une version contemporaine de ladite clause se 
trouve à l'article premier, paragraphe 2, du protocole additionnel 1 de 
1977, qui se lit comme suit: 


«Dans les cas non prévus par le présent protocole ou par d'autres 
accords internationaux, les personnes civiles et les combattants res- 
tent sous la sauvegarde et sous l'empire des principes du droit des 
gens, tels qu'ils résultent des usages établis, des principes de l'huma- 
nité et des exigence5 de la conscience publique. )) 


Conformément aux principes susmentionnés, le droit humanitaire a très 
tôt banni certaines armes, soit parce qu'elles frappaient de façon indis- 
criminée les combattants et les populations civiles, soit parce qu'elles 
causaient aux combattants des souffrances inutiles, c'est-à-dire des souf- 
frances supérieures aux maux inévitables que suppose la réalisation d'ob- 
jectifs militaires légitimes. Dans le cas où l'emploi envisagé d'une arme ne 
satisferait pas aux exigences du droit humanitaire, la menace d'un tel em- 
ploi contreviendrait elle aussi à ce droit. 


79. C'est sans doute parce qu'un grand nombre de règles du droit 
humanitaire applicable dans les conflits armés sont si fondamentales pour 
le respect de la personne humaine et pour des «considérations élémen- 
taires d'humanité)), selon l'expression utilisée par la Cour dans son arrêt du 
9 avril 1949 rendu en l'affaire du Détroit de Corfou (C.I.J. Recueil 1949, 
p. 22), que la convention IV de La Haye et les conventions de Genève ont 
bénéficié d'une large adhésion des Etats. Ces règles fondamentales s'impo- 
sent d'ailleurs à tous les Etats, qu'ils aient ou non ratifié les instruments 
conventionnels qui les expriment, parce qu'elles constituent des principes 
intransgressibles du droit international coutumier. 







80. The Nuremberg International Military Tribunal had already found 
in 1945 that the humanitarian rules included in the Regulations annexed 
to the Hague Convention IV of 1907 "were recognized by al1 civilized 
nations and were regarded as being declaratory of the laws and customs 
of war" (Trial of the Major War Criminals, 14 November 1945-1 October 
1946, Nuremberg, 1947, Vol. 1, p. 254). 


81. The Report of the Secretary-General pursuant to paragraph 2 of 
Security Council resolution 808 (1993), with which he introduced the 
Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia since 1991, and 
which was unanimously approved by the Security Council (resolution 
827 (1993)), stated : 


"In the view of the Secretary-General, the application of the prin- 
ciple nullum crimen sine lege requires that the international tribunal 
should apply rules of international humanitarian law which are 
beyond any doubt part of customary law . . . 


The part of conventional international humanitarian law which 
has beyond doubt become part of international customary law is the 
law applicable in armed conflict as embodied in: the Geneva Con- 
ventions of 12 August 1949 for the Protection of War Victims; the 
Hague Convention (IV) Respecting the Laws and Customs of War 
on Land and the Regulations annexed thereto of 18 October 1907; 
the Convention on the Prevention and Punishment of the Crime of 
Genocide of 9 December 1948; and the Charter of the International 
Military Tribunal of 8 August 1945." 


82. The extensive codification of humanitarian law and the extent of 
the accession to the resultant treaties, as well as the fact that the denun- 
ciation clauses that existed in the codification instruments have never 
been used, have provided the international community with a corpus of 
treaty rules the great majority of which had already become customary 
and which reflected the most universally recognized humanitarian prin- 
ciples. These rules indicate the normal conduct and behaviour expected 
of States. 


83. It has been maintained in these proceedings that these principles 
and rules of humanitarian law are part of jus cogens as defined in 
Article 53 of the Vienna Convention on the Law of Treaties of 23 May 
1969. The question whether a norm is part of the jus cogens relates to the 
legal character of the norm. The request addressed to the Court by the 
General Assembly raises the question of the applicability of the principles 
and rules of humanitarian law in cases of recourse to nuclear weapons 
and the consequences of that applicability for the legality of recourse to 
these weapons. But it does not raise the question of the character of the 
humanitarian law which would apply to the use of nuclear weapons. 
There is, therefore, no need for the Court to pronounce on this matter. 
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80. Déjà en 1945, le Tribunal militaire international de Nuremberg 
avait jugé que les règles humanitaires contenues dans le règlement annexé 
à la convention IV de La Haye de 1907 ((étaient admises par tous les 
Etats civilisés et regardées par eux comme l'expression, codifiée, des lois 
et coutumes de la guerre)) (Procès des grands criminels de guerre devant 
le Tribunal militaire international, Nuremberg, 14 novembre 1945- 
1"' octobre 1946, Nuremberg, 1947, vol. 1, p. 267). 


81. Dans le rapport qu'il a établi en application du paragraphe 2 de la 
résolution 808 (1993) du Conseil de sécurité, par lequel il présentait le sta- 
tut du tribunal international chargé de poursuivre les personnes présumées 
responsables de violations graves du droit international humanitaire com- 
mises sur le territoire de l'ex-Yougoslavie depuis 1991 - rapport unani- 
mement approuvé par le Conseil de sécurité (résolution 827 (1993)) -, le 
Secrétaire général déclarait ce qui suit: 


«De l'avis du Secrétaire général, l'application du principe nullum 
crimen sine lege exige que le Tribunal international applique des 
règles du droit international humanitaire qui font partie sans aucun 
doute possible du droit coutumier ... 


La partie du droit international humanitaire conventionnel qui est 
sans aucun doute devenue partie du droit international coutumier 
est le droit applicable aux conflits armés qui fait l'objet des instru- 
ments suivants: les conventions de Genève du 12 août 1949 pour la 
protection des victimes de la guerre; la convention de La Haye (IV) 
concernant les lois et coutumes de la guerre sur terre et les règles y 
annexées du 18 octobre 1907; la convention pour la prévention et la 
répression du crime de génocide du 9 décembre 1948 et le statut du 
Tribunal militaire international du 8 août 1945. » 


82. La large codification du droit humanitaire et l'étendue de l'adhé- 
sion aux traités qui en ont résulté, ainsi que le fait que les clauses de 
dénonciation contenues dans les instruments de codification n'ont jamais 
été utilisées, ont permis à la communauté internationale de disposer d'un 
corps de règles conventionnelles qui étaient déjà devenues coutumières 
dans leur grande majorité et qui correspondaient aux principes humani- 
taires les plus universellement reconnus. Ces règles indiquent ce que sont 
les conduites et comportements normalement attendus des Etats. 


83. Il a été soutenu au cours de la présente procédure que ces principes 
, 


et règles du droit humanitaire font partie du jus cogens tel que le définit 
l'article 53 de la convention de Vienne sur le droit des traités du 23 mai 
1969. La question de savoir si une règle fait partie du jus cogens a trait a 
la nature juridique de cette règle. La demande que l'Assemblée générale a 
adressée à la Cour soulève la question de l'applicabilité des principes et 
règles du droit humanitaire en cas de recours aux armes nucléaires, et 
celle des conséquences que cette applicabilité aurait sur la licéité du 
recours à ces armes; mais elle ne soulève pas la question de savoir quelle 
serait la nature du droit humanitaire qui s'appliquerait a l'emploi des 
armes nucléaires. La Cour n'a donc pas à se prononcer sur ce point. 







84. Nor is there any need for the Court to elaborate on the question of 
the applicability of Additional Protocol 1 of 1977 to nuclear weapons. It 
need only observe that while, at the Diplomatic Conference of 1974-1977, 
there was no substantive debate on the nuclear issue and no specific solu- 
tion concerning this question was put forward, Additional Protocol 1 in 
no way replaced the general customary rules applicable to al1 means and 
methods of combat including nuclear weapons. In particular, the Court 
recalls that al1 States are bound by those rules in Additional Protocol 1 
which, when adopted, were merely the expression of the pre-existing 
customary law, such as the Martens Clause, reaffirmed in the first 
article of Additional Protocol 1. The fact that certain types of weapons 
were not specifically dealt with by the 1974-1977 Conference does not 
permit the drawing of any legal conclusions relating to the substantive 
issues which the use of such weapons would raise. 


85. Turning now to the applicability of the principles and rules of 
humanitarian law to a possible threat or use of nuclear weapons, the 
Court notes that doubts in this respect have sometimes been voiced on 
the ground that these principles and rules had evolved prior to the inven- 
tion of nuclear weapons and that the Conferences of Geneva of 1949 and 
1974-1977 which respectively adopted the four Geneva Conventions of 
1949 and the two Additional Protocols thereto did not deal with nuclear 
weapons specifically. Such views, however, are only held by a small 
minority. In the view of the vast majority of States as well as writers there 
can be no doubt as to the applicability of humanitarian law to nuclear 
weapons. 


86. The Court shares that view. Indeed, nuclear weapons were invented 
after most of the principles and rules of humanitarian law applicable in 
armed conflict had already come into existence; the Conferences of 1949 
and 1974-1977 left these weapons aside, and there is a qualitative as well 
as quantitative difference between nuclear weapons and al1 conventional 
arms. However. it cannot be concluded from this that the established 
principles and rules of humanitarian law applicable in armed conflict did 
not apply to nuclear weapons. Such a conclusion would be incompatible 
with the intrinsically humanitarian character of the legal principles in 
question which permeates the entire law of armed conflict and applies to 
al1 forms of warfare and to al1 kinds of weapons, those of the past, those 
of the present and those of the future. In this respect it seems significant 
that the thesis that the rules of humanitarian law do not apply to the new 
weaponry, because of the newness of the latter, has not been advocated 
in the present proceedings. On the contrary, the newness of nuclear 
weapons has been expressly rejected as an argument against the applica- 
tion to them of international humanitarian law : 


"In general, international humanitarian law bears on the threat or 
use of nuclear weapons as it does of other weapons. 







84. La Cour n'a pas non plus à s'étendre sur la question de l'applica- 
bilité aux armes  luc clé aires du protocole additionnel 1 de 1977. Il lui suf- 
fira d'observer que, si la conférence diplomatique de 1974-1977 n'a 
consacré aucun débat de fond à la question nucléaire et si aucune solu- 
tion spécifique concernant cette question n'y a été avancée, le protocole 
additionnel 1 n'a en aucune manière remplacé les règles générales coutu- 
mières qui s'appliquaient à tous les moyens et à toutes les méthodes de 
combat, y compris les armes nucléaires. La Cour rappellera en particulier 
que tous les Etats sont liés par celles des règles du protocole addition- 
nel 1 qui ne représentaient, au moment de leur adoption, que l'expression du 
droit coutumier préexistant, comme c'est le cas de la clause de Martens, 
réaffirmée à l'article premier dudit protocole. Le fait que la conférence de 
1974-1977 n'ait pas traité spécifiquement de certains types d'armes ne 
permet de tirer aucune conclusion juridique quant aux problèmes de fond 
que le recours à ces armes soulèverait. 


85. Passant ensuite à la question de l'applicabilité des principes et 
règles du droit humanitaire à la menace ou à l'emploi éventuels d'armes 
nucléaires, la Cour note que des doutes ont parfois été exprimés sur ce 
point, au motif que les principes et règles en question se sont développés 
avant l'invention des armes nucléaires et que les conférences de Genève 
de 1949 et de 1974-1977, qui ont adopté, respectivement, les quatre 
conventions de Genève de 1949 et les deux   roto col es additionnels v rela- 
tifs, n'ont pas spécifiquement traité des armes nucléaires. Ce point de vue 
est toutefois très minoritaire. De l'avis de la grande majorité des Etats et 
de la doctrine, il ne fait aucun doute que le droit humanitaire s'applique 
aux armes nucléaires. 


86. La Cour partage cet avis. Certes les armes nucléaires ont été 
inventées après l'apparition de la plupart des principes et règles du droit 
humanitaire applicable dans les conflits armés, les conférences de 1949 et 
de 1974-1977 n'ont pas traité de ces armes et celles-ci sont différentes des 
armes classiques tant sur le plan qualitatif que sur le plan quantitatif. On 
ne peut cependant en conclure que les principes et règles établis du droit 
humanitaire applicable dans les conflits armés ne s'appliquent pas aux 
armes nucléaires. Une telle conclusion méconnaîtrait la nature intrinsè- 
quement humanitaire des principes juridiques en jeu, qui imprègnent 
tout le droit des conflits armés et s'appliquent à toutes les formes de 
guerre et à toutes les armes, celles du passé, comme celles du présent et 
de l'avenir. Il est significatif à cet égard que la thèse selon laquelle les 
règles du droit humanitaire ne s'appliqueraient pas aux armes nouvelles, 
en raison même de leur nouveauté, n'ait pas été invoquée en l'espèce. 
Tout au contraire, l'argument suivant lequel ces armes échapperaient 
par leur nouveauté au droit international humanitaire a été expressé- 
ment rejeté en ces termes: 


«De manière générale, le droit international humanitaire s'ap- 
plique à la menace ou à l'emploi d'armes nucléaires comme il s'ap- 
plique à d'autres armes. 







International humanitarian law has evolved to meet contempo- 
rary circumstances, and is not limited in its application to weaponry 
of an earlier time. The fundamental principles of this law endure: 
to mitigate and circumscribe the cruelty of war for humanitarian 
reasons." (New Zealand, Written Statement, p. 15, paras. 63-64.) 


None of the statements made before the Court in any way advocated a 
freedom to use nuclear weapons without regard to humanitarian con- 
straints. Quite the reverse; it has been explicitly stated, 


"Restrictions set by the rules applicable to armed conflicts in 
respect of means and methods of warfare definitely also extend to 
nuclear weapons" (Russian Federation, CR 95129, p. 52); 


"So far as the customary law of war is concerned, the United 
Kingdom has always accepted that the use of nuclear weapons is 
subject to the general principles of the jus in bello" (United King- 
dom, CR 95134, p. 45); 


and 


"The United States has long shared the view that the law of armed 
conflict governs the use of nuclear weapons - just as it governs the 
use of conventional weapons" (United States of America, CR 95134, 
p. 85). 


87. Finally, the Court points to the Martens Clause, whose continuing 
existence and applicability is not to be doubted, as an affirmation that the 
principles and rules of humanitarian law apply to nuclear weapons. 


88. The Court will now turn to the principle of neutrality which was 
raised by several States. In the context of the advisory proceedings 
brought before the Court by the WHO concerning the Legality of the 
Use by a State of Nuclear Weapons in Armed Conflict, the position was 
put as follows by one State: 


"The principle of neutrality, in its classic sense, was aimed at pre- 
venting the incursion of belligerent forces into neutral territory, or 
attacks on the persons or ships of neutrals. Thus: 'the territory of 
neutral powers is inviolable' (Article 1 of the Hague Convention (V) 
Respecting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land, concluded on 18 October 1907); 'belligerents 
are bound to respect the sovereign rights of neutral powers . . .' 
(Article 1 to the Hague Convention (XIII) Respecting the Rights and 
Duties of Neutral Powers in Naval War. concluded on 18 October 
1907), 'neutral states have equal inter& in having their rights 
respected by belligerents . . .' (Preamble to Convention on Maritime 







Le droit international humanitaire a évolué pour tenir compte des 
circonstances et son application ne se limite pas aux armements du 
passé. Les principes fondamentaux de ce droit demeurent: atténuer 
et limiter la cruauté de la guerre pour des raisons humanitaires.)) 
(Nouvelle-Zélande, exposé écrit, p. 15, par. 63-64.) 


Aucun des exposés présentés à la Cour n'a préconisé de quelque façon 
que ce soit la liberté de recourir aux armes nucléaires en dehors de toute 
contrainte humanitaire. Bien au contraire, il a été soutenu expressément 
ce qui suit : 


«Les restrictions imposées par les règles applicables aux conflits 
armés en ce qui concerne les moyens et méthodes de guerre s'éten- 
dent assurément aux armes nucléaires)) (Fédération de Russie, 
CR 95129, p. 52); 


«En ce qui concerne le droit coutumier de la guerre, le Royaume- 
Uni a toujours admis que l'emploi d'armes nucléaires est assujetti 
aux principes généraux du jus in belle)) (Royaume-Uni, CR95134, 
P 45); 


((Cela fait longtemps que les Etats-Unis pensent que le droit des 
conflits armés régit l'emploi d'armes nucléaires comme il régit 
d'ailleurs celui d'armes classiques)) (Etats-Unis d'Amérique, 
CR 95134, p. 85). 


87. Enfin, la Cour voit dans la clause de Martens, qui continue indu- 
bitablement d'exister et d'être applicable, la confirmation que les prin- 
cipes et règles du droit humanitaire s'appliquent aux armes nucléaires. 


88. La Cour abordera maintenant l'examen du principe de neutralité, 
qui a été évoqué par certains Etats. Dans le cadre de la procédure consul- 
tative engagée devant la Cour par l'OMS au sujet de la Licéité de I'uti- 
lisation des armes nucléaires par un Etat dans un conflit armé, la situation 
a été présentée comme suit par un Etat: 


«Dans sa portée classique, le principe de neutralité était destiné à 
prévenir l'incursion de forces belligérantes sur le territoire d'un Etat 
neutre, ou bien les attaques dirigées contre les personnes ou les na- 
vires d'Etats neutres. C'est ainsi que «le territoire des puissances 
neutres est inviolable)) (article premier de la convention V de La Haye 
concernant les droits et devoirs des puissances et des personnes 
neutres en cas de guerre sur terre, conclue le 18 octobre 1907); «les 
belligérants sont tenus de respecter les droits souverains des puis- 
sances neutres ... » (article premier de la convention XII1 de La Haye 
concernant les droits et devoirs des puissances neutres en cas de 
guerre maritime, conclue le 18 octobre 1907); ((les Etats neutres ont 







Neutrality, concluded on 20 February 1928). It is clear, however, 
that the principle of neutrality applies with equal force to trans- 
border incursions of armed forces and to the transborder damage 
caused to a neutral State by the use of a weapon in a belligerent 
State." (Nauru, Written Statement (1), p. 35, IV E.) 


The principle so circumscribed is presented as an established part of the 
customary international law. 


89. The Court finds that as in the case of the principles of humanitar- 
ian law applicable in armed conflict, international law leaves no doubt 
that the principle of neutrality, whatever its content, which is of a fun- 
damental character similar to that of the humanitarian principles and 
rules, is applicable (subject to the relevant provisions of the United 
Nations Charter), to al1 international armed conflict, whatever type of 
weapons might be used. 


90. Although the applicability of the principles and rules of humani- 
tarian law and of the principle of neutrality to nuclear weapons is hardly 
disputed, the conclusions to be drawn from this applicability are, on the 
other hand, controversial. 


91. According to one point of view, the fact that recourse to nuclear 
weapons is subject to and regulated by the law of armed conflict does not 
necessarily mean that such recourse is as such prohibited. As one State 
put it to the Court: 


"Assuming that a State's use of nuclear weapons meets the require- 
ments of self-defence, it must then be considered whether it con- 
forms to the fundamental principles of the law of armed conflict 
regulating the conduct of hostilities" (United Kingdom, Written 
Statement, p. 40, para. 3.44); 


"the legality of the use of nuclear weapons must therefore be assessed 
in the light of the applicable principles of international law regarding 
the use of force and the conduct of hostilities, as is the case with 
other methods and means of warfare" (ibid., p. 75, para. 4.2 (3)); 


and 


"The reality . . . is that nuclear weapons might be used in a wide 
variety of circumstances with very different results in terms of likely 
civilian casualties. In some cases, such as the use of a low yield 
nuclear weapon against warships on the High Seas or troops in 
sparsely populated areas, it is possible to envisage a nuclear attack 
which caused comparatively few civilian casualties. It is by no means 
the case that every use of nuclear weapons against a military objec- 
tive would inevitably cause very great collateral civilian casualties." 







le même intérêt à ce que leurs droits soient respectés par les belligé- 
rants ... » (préambule à la convention concernant la neutralité mari- 
time, conclue le 20 février 1928). Il est évident, cependant, que le 
principe de neutralité s'applique avec une force égale aux incursions 
transfrontières de forces armées et aux dommages transfrontières 
causés à un Etat neutre par l'utilisation d'une arme dans un Etat bel- 
ligérant.)) (Nauru, exposé écrit (1), p. 35, IV E.) 


Le principe ainsi circonscrit est présenté comme un élément établi du 
droit international coutumier. 


89. La Cour estime que, comme dans le cas des principes du droit 
humanitaire applicable dans les conflits armés, le droit international ne 
laisse aucun doute quant au fait que le principe de neutralité - quel 
qu'en soit le contenu -, qui a un caractère fondamental analogue à celui 
des principes et règles humanitaires, s'applique (sous réserve des disposi- 
tions pertinentes de la Charte des Nations Unies) à tous les conflits armés 
internationaux, quel que soit le type d'arme utilisé. 


90. Si l'applicabilité aux armes nucléaires des principes et règles du 
droit humanitaire ainsi que du principe de neutralité n'est guère contes- 
tée, les conséquences qu'il y a lieu de tirer de cette applicabilité sont en 
revanche controversées. 


91. Selon un point de vue, le fait que le recours aux armes nucléaires 
soit régi par le droit des conflits armés ne signifie pas nécessairement qu'il 
soit interdit en tant que tel. Comme un Etat l'a dit devant la Cour: 


«A supposer que l'emploi d'armes nucléaires par un Etat réponde 
aux exigences de la légitime défense, encore faut-il considérer s'il res- 
pecte les principes fondamentaux du droit des conflits armés régis- 
sant la conduite des hostilités)) (Royaume-Uni, exposé écrit, p. 40, 
par. 3.44); 
«la licéité de l'utilisation d'armes nucléaires doit donc s'apprécier au 
regard des principes applicables du droit international concernant l'em- 
ploi de la force et la conduite des hostilités, comme c'est le cas pour 
les autres méthodes et moyens de guerre» (ibid., p. 75, par. 4.2, 3); 


«en réalité, les armes nucléaires peuvent être utilisées dans une 
large variété de circonstances, avec des résultats très différents du 
point de vue des pertes civiles probables. Dans certains cas, tel 
l'emploi d'une arme nucléaire de faible puissance contre des navires 
de guerre en haute mer ou sur des troupes dans une région à la 
population très clairsemée, il est possible d'envisager une attaque 
nucléaire produisant relativement peu de pertes civiles. Il n'est abso- 
lument pas exact que toute utilisation d'armes nucléaires contre un 







(Ibid., p. 53, para. 3.70; see also United States of America, CR951 
34, pp. 89-90.) 


92. Another view holds that recourse to nuclear weapons could never 
be compatible with the principles and rules of humanitarian law and is 
therefore prohibited. In the event of their use, nuclear weapons would in 
al1 circumstances be unable to draw any distinction between the civilian 
population and combatants, or between civilian objects and military 
objectives, and their effects, largely uncontrollable, could not be restricted, 
either in time or in space, to lawful military targets. Such weapons would 
kill and destroy in a necessarily indiscriminate manner, on account of the 
blast, heat and radiation occasioned by the nuclear explosion and the 
effects induced; and the number of casualties which would ensue would 
be enormous. The use of nuclear weapons would therefore be prohibited 
in any circumstance, notwithstanding the absence of any explicit conven- 
tional prohibition. That view lay at the basis of the assertions by certain 
States before the Court that nuclear weapons are by their nature illegal 
under customary international law, by virtue of the fundamental prin- 
ciple of humanity. 


93. A similar view has been expressed with respect to the effects of the 
principle of neutrality. Like the principles and rules of humanitarian law, 
that principle has therefore been considered by some to rule out the use 
of a weapon the effects of which simply cannot be contained within the 
territories of the contending States. 


94. The Court would observe that none of the States advocating the 
legality of the use of nuclear weapons under certain circumstances, 
including the "clean" use of smaller, low yield, tactical nuclear weapons, 
has indicated what, supposing such limited use were feasible, would be 
the precise circumstances justifying such use; nor whether such limited 
use would not tend to escalate into the all-out use of high yield nuclear 
weapons. This being so, the Court does not consider that it has a suffi- 
cient basis for a determination on the validity of this view. 


95. Nor can the Court make a determination on the validity of the 
view that the recourse to nuclear weapons would be illegal in any circum- 
stance owing to their inherent and total incompatibility with the law 
applicable in armed conflict. Certainly, as the Court has already indi- 
cated, the principles and rules of law applicable in armed conflict - at 
the heart of which is the overriding consideration of humanity - make 
the conduct of armed hostilities subject to a number of strict require- 
ments. Thus, methods and means of warfare, which would preclude any 
distinction between civilian and military targets, or which would result in 
unnecessary suffering to combatants, are prohibited. In view of the 
unique characteristics of nuclear weapons, to which the Court has referred 
above, the use of such weapons in fact seems scarcely reconcilable with 
respect for such requirements. Nevertheless, the Court considers that it 







objectif militaire s'accompagnerait inévitablement de très lourdes 
pertes civiles.)) (Royaume-Uni, exposé écrit, p. 53, par. 3.70; voir 
également Etats-Unis d'Amérique, CR 95/34, p. 89-90.) 


92. Selon un autre point de vue, le recours aux armes nucléaires ne 
pourrait en aucun cas être compatible avec les principes et règles du droit 
humanitaire, et est donc interdit. Dans le cas où elles seraient employées, 
les armes nucléaires seraient en toute hypothèse dans l'incapacité de faire 
la distinction entre population civile et combattants ou entre biens de 
caractère civil et objectifs militaires, et leurs effets, largement incontrô- 
lables, ne pourraient être restreints, ni dans le temps ni dans l'espace, à des 
cibles militaires légitimes. Ces armes tueraient et détruiraient d'une façon 
nécessairement indiscriminée du fait du souffle, de la chaleur et du rayon- 
nement provoqués par l'explosion nucléaire et des effets induits de celle- 
ci; et le nombre de victimes qui s'ensuivrait serait énorme. L'utilisation de 
l'arme nucléaire serait donc prohibée en toute circonstance, et cela même 
en l'absence d'une interdiction conventionnelle explicite. C'est précisé- 
ment en s'appuyant sur cette idée que certains Etats ont indiqué à la Cour 
que les armes nucléaires sont par leur nature illicites au regard du droit 
international coutumier, en vertu du principe fondamental d'humanité. 


93. Une opinion analogue a été exprimée pour ce qui est des effets du 
principe de neutralité. Il a ainsi été soutenu par certains que ce principe, 
comme les principes et règles du droit humanitaire, prohiberait l'emploi 
d'une arme dont les effets ne pourraient être limités en toute certitude 
aux territoires des Etats en conflit. 


94. La Cour relèvera qu'aucun des Etats qui soutiennent qu'il serait 
licite d'utiliser des armes nucléaires dans certaines circonstances, et notam- 
ment d'utiliser ((proprement » des armes nucléaires plus petites, de faible 
puissance ou tactiques, n'a indiqué quelles seraient - à supposer que cet 
emploi limité soit réellement possible - les circonstances précises justi- 
fiant un tel emploi, ni démontré que cet emploi limité ne conduirait pas à 
une escalade vers un recours généralisé aux armes nucléaires de forte 
puissance. En l'état, la Cour n'estime pas disposer des bases nécessaires 
pour pouvoir se prononcer sur le bien-fondé de cette thèse. 


95. La Cour ne peut davantage se prononcer sur le bien-fondé de la 
thèse selon laquelle le recours aux armes nucléaires serait illicite en toute 
circonstance du fait de l'incompatibilité inhérente et totale de ces armes 
avec le droit applicable dans les conflits armés. Certes, comme la Cour l'a 
déjà indiqué, les principes et règles du droit applicable dans les conflits 
armés - qui reposent essentiellement sur le principe primordial d'huma- 
nité - soumettent la conduite des hostilités armées à un certain nombre 
d'exigences strictes. Ainsi, les méthodes et moyens de guerre qui ne per- 
mettraient pas de distinguer entre cibles civiles et cibles militaires, ou qui 
auraient pour effet de causer des souffrances inutiles aux combattants, 
sont interdits. Eu égard aux caractéristiques uniques des armes nucléaires 
auxquelles la Cour s'est référée ci-dessus, l'utilisation de ces armes n'appa- 
raît effectivement guère conciliable avec le respect de telles exigences. Néan- 







does not have sufficient elements to enable it to conclude with certainty 
that the use of nuclear weapons would necessarily be at variance with the 
principles and rules of law applicable in armed conflict in any circum- 
stance. 


96. Furthermore, the Court cannot lose sight of the fundamental right 
of every State to survival, and thus its right to resort to self-defence, in 
accordance with Article 51 of the Charter. when its survival is at stake. 


Nor can it ignore the practice referred to as "policy of deterrence", to 
which an appreciable section of the international community adhered for 
many years. The Court also notes the reservations which certain nuclear- 
weapon States have appended to the undertakings they have given, 
notably under the Protocols to the Treaties of Tlatelolco and Rarotonga, 
and also under the declarations made by them in connection with the 
extension of the Treaty on the Non-Proliferation of Nuclear Weapons, 
not to resort to such weapons. 


97. Accordingly, in view of the present state of international law 
viewed as a whole, as examined above by the Court, and of the elements 
of fact at its disposal, the Court is led to observe that it cannot reach a 
definitive conclusion as to the legality or illegality of the use of nuclear 
weapons by a State in an extreme circumstance of self-defence, in which 
its very survival would be at stake. 


98. Given the eminently difficult issues that arise in applying the law 
on the use of force and above al1 the law applicable in armed conflict to 
nuclear weapons, the Court considers that it now needs to examine one 
further aspect of the question before it, seen in a broader context. 


In the long run, international law, and with it the stability of the inter- 
national order which it is intended to govern, are bound to suffer from 
the continuing difference of views with regard to the legal status of 
weapons as deadly as nuclear weapons. It is consequently important to 
put an end to this state of affairs: the long-promised complete nuclear 
disarmament appears to be the most appropriate means of achieving 
that result. 


99. In these circumstances, the Court appreciates the full importance 
of the recognition by Article VI of the Treaty on the Non-Proliferation of 
Nuclear Weapons of an obligation to negotiate in good faith a nuclear 
disarmament. This provision is worded as follows: 


"Each of the Parties to the Treaty undertakes to pursue negotia- 
tions in good faith on effective measures relating to cessation of the 
nuclear arms race at an early date and to nuclear disarmament, and 
on a treaty on general and complete disarmament under strict and 
effective international control." 







moins, la Cour considère qu'elle ne dispose pas des éléments suffisants 
pour pouvoir conclure avec certitude que l'emploi d'armes nucléaires 
serait nécessairement contraire aux principes et règles du droit applicable 
dans les conflits armés en toute circonstance. 


96. La Cour ne saurait au demeurant perdre de vue le droit fondamen- 
tal qu'a tout Etat à la survie, et donc le droit qu'il a de recourir à la légi- 
time défense, conformément à l'article 51 de la Charte, lorsque cette 
survie est en cause. 


Elle ne peut davantage ignorer la pratique dénommée ((politique de 
dissuasion» à laquelle une partie appréciable de la communauté interna- 
tionale a adhéré pendant des années. La Cour note aussi les réserves que 
certains Etats dotés d'armes nucléaires ont apportées aux engagements 
qu'ils ont pris, en vertu, notamment, des protocoles aux traités de Tlate- 
lolco et de Rarotonga, ainsi que des déclarations faites par eux dans le 
cadre de la prorogation du traité sur la non-prolifération des armes 
nucléaires, dg ne pas recourir à ces armes. 


97. En conséquence, au vu de l'état actuel du droit international pris 
dans son ensemble, tel qu'elle l'a examiné ci-dessus, ainsi que des élé- 
ments de fait à sa disposition, la Cour est amenée à constater qu'elle ne 
saurait conclure de façon définitive à la licéité ou à l'illicéité de l'emploi 
d'armes nucléaires par un Etat dans une circonstance extrême de légitime 
défense dans laquelle sa survie même serait en cause. 


98. Compte tenu des questions éminemment difficiles que soulève 
l'application à l'arme nucléaire du droit relatif à l'emploi de la force, et 
surtout du droit applicable dans les conflits armés, la Cour estime devoir 
examiner maintenant un autre aspect de la question posée, dans un 
contexte plus large. 


A terme, le droit international et avec lui la stabilité de l'ordre inter- 
national qu'il a pour vocation de régir ne peuvent que souffrir des diver- 
gences de vues qui subsistent aujourd'hui quant au statut juridique d'une 
arme aussi meurtrière que l'arme nucléaire. Il s'avère par conséquent 
important de mettre fin à cet état de choses: le désarmement nucléaire 
complet promis de longue date se présente comme le moyen privilégié de 
parvenir à ce résultat. 


99. La Cour mesure dans ces circonstances toute l'importance de la 
consécration par l'article VI du traité sur la non-prolifération des armes 
nucléaires d'une obligation de négocier de bonne foi un désarmement 
nucléaire. Cette disposition est ainsi libellée: 


((Chacune des parties au traité s'engage à poursuivre de bonne foi 
des négociations sur des mesures efficaces relatives à la cessation de 
la course aux armements nucléaires à une date rapprochée et au 
désarmement nucléaire et sur un traité de désarmement général et 
complet sous un contrôle international strict et efficace. » 







The legal import of that obligation goes beyond that of a mere obligation 
of conduct ; the obligation involved here is an obligation to achieve a pre- 
cise result - nuclear disarmament in al1 its aspects - by adopting a par- 
ticular course of conduct, namely, the pursuit of negotiations on the 
matter in good faith. 


100. This twofold obligation to pursue and to conclude negotiations 
formally concerns the 182 States parties to the Treaty on the Non- 
Proliferation of Nuclear Weapons, or, in other words, the vast majority 
of the international community. 


Virtually the whole of this community appears moreover to have been 
involved when resolutions of the United Nations General Assembly con- 
cerning nuclear disarmament have repeatedly been unanimously adopted. 
Indeed, any realistic search for general and complete disarmament, espe- 
cially nuclear disarmament, necessitates the CO-operation of al1 States. 


101. Even the very first General Assembly resolution, unanimously 
adopted on 24 January 1946 at the London session, set up a commission 
whose terms of reference included making specific proposals for, among 
other things, "the elimination from national armaments of atomic 
weapons and of al1 other major weapons adaptable to mass destruction". 
In a large number of subsequent resolutions, the General Assembly has re- 
affirmed the need for nuclear disarmament. Thus, in resolution 808 A (IX) 
of 4 November 1954, which was likewise unanimously adopted, it con- 
cluded 


"that a further effort should be made to reach agreement on com- 
prehensive and CO-ordinated proposals to be embodied in a draft 
international disarmament convention providing for: . . . (b) The 
total prohibition of the use and manufacture of nuclear weapons 
and weapons of mass destruction of every type, together with the 
conversion of existing stocks of nuclear weapons for peaceful pur- 
poses." 


The same conviction has been expressed outside the United Nations 
context in various instruments. 


102. The obligation expressed in Article VI of the Treaty on the Non- 
Proliferation of Nuclear Weapons includes its fulfilment in accordance 
with the basic principle of good faith. This basic principle is set forth in 
Article 2, paragraph 2, of the Charter. It was reflected in the Declaration 
on Friendly Relations between States (resolution 2625 (XXV) of 24 Octo- 
ber 1970) and in the Final Act of the Helsinki Conference of 1 August 
1975. It is also embodied in Article 26 of the Vienna Convention on the 
Law of Treaties of 23 May 1969, according to which "[elvery treaty in 
force is binding upon the parties to it and must be performed by them in 
good faith". 


Nor has the Court omitted to draw attention to it, as follows: 


"One of the basic principles governing the creation and perform- 







La portée juridique de l'obligation considérée dépasse celle d'une simple 
obligation de comportement; l'obligation en cause ici est celle de parvenir 
à un résultat précis - le désarmement nucléaire dans tous ses aspects - 
par l'adoption d'un comportement déterminé, à savoir la poursuite de 
bonne foi de négociations en la matière. 


100. Cette double obligation de négocier et de conclure concerne for- 
mellement les cent quatre-vingt-deux Etats parties au traité sur la non- 
prolifération des armes nucléaires, c'est-à-dire la très grande majorité de 
la communauté internationale. 


C'est d'ailleurs pratiquement l'ensemble de cette communauté qui a 
paru concernée lorsqu'à diverses reprises des résolutions de l'Assemblée 
générale des Nations Unies concernant le désarmement nucléaire ont été 
adoptées à l'unanimité. De fait, toute recherche réaliste d'un désarme- 
ment général et complet, en particulier nucléaire, nécessite la coopération 
de tous les Etats. 


101. Déjà, la toute première résolution de l'Assemblée générale, 
adoptée à l'unanimité le 24 janvier 1946 à la session de Londres, portait 
création d'une commission dont l'un des mandats consistait à présenter 
des propositions en vue notamment d'«éliminer, des armements natio- 
naux, les armes atomiques et toutes autres armes importantes permettant 
des destructions massives». Dans un grand nombre de résolutions ulté- 
rieures, l'Assemblée générale a réaffirmé la nécessité de ce désarmement 
nucléaire. Ainsi, dans sa résolution 808 A (IX) du 4 novembre 1954, 
adoptée également à l'unanimité, elle a estimé 


«qu'un nouvel effort [devait] être fait en vue d'aboutir à un accord 
sur des propositions complètes et coordonnées qui seraient incorpo- 
rées dans un projet de convention internationale sur le désarmement 
prévoyant: ... b) L'interdiction complète de l'utilisation et de la 
fabrication des armes nucléaires et des armes de destruction massive 
de toute sorte, ainsi que la transformation à des fins pacifiques des 
stocks d'armes nucléaires existants. » 


La même conviction a été exprimée en dehors du cadre des Nations 
Unies dans divers instruments. 


102. L'obligation exprimée à l'article VI du traité sur la non-proliféra- 
tion des armes nucléaires inclut sa propre exécution conformément au 
principe de bonne foi. Ce principe de base est énoncé à l'article 2, para- 
graphe 2, de la Charte. Il a été reflété dans la déclaration sur les relations 
amicales entre Etats (résolution 2625 (XXV) du 24 octobre 1970) ainsi 
que dans l'acte final de la conférence d'Helsinki du ler août 1975; il a 
aussi été incorporé à l'article 26 de la convention de Vienne sur le droit 
des traités du 23 mai 1969, aux termes duquel « [tlout traité en vigueur lie 
les parties et doit être exécuté par elles de bonne foi». 


La Cour n'a pas non plus manqué d'évoquer ledit principe en ces termes: 


«L'un des principes de base qui président à la création et à l'exé- 







ance of legal obligations, whatever their source, is the principle of good 
faith. Trust and confidence are inherent in international CO-operation, 
in particular in an age when this CO-operation in many fields is becom- 
ing increasingly essential." (Nuclear Tests (Australia v. France), 
Judgment, I. C.J. Reports 1974, p. 268, para. 46.) 


103. In its resolution 984 (1995) dated 11 April 1995, the Security 
Council took care to reaffirm "the need for al1 States Parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons to comply fully 
with al1 their obligations" and urged 


"al1 States, as provided for in Article VI of the Treaty on the Non- 
Proliferation of Nuclear Weapons, to pursue negotiations in good 
faith on effective measures relating to nuclear disarmament and on a 
treaty on general and complete disarmament under strict and effec- 
tive international control which remains a universal goal". 


The importance of fulfilling the obligation expressed in Article VI of 
the Treaty on the Non-Proliferation of Nuclear Weapons was also 
reaffirmed in the final document of the Review and Extension Conference 
of the parties to the Treaty on the Non-Proliferation of Nuclear Weapons, 
held from 17 April to 12 May 1995. 


In the view of the Court, it remains without any doubt an objective of 
vital importance to the whole of the international community today. 


104. At the end of the present Opinion, the Court emphasizes that its 
reply to the question put to it by the General Assembly rests on the total- 
ity of the legal grounds set forth by the Court above (paragraphs 20 to 
103), each of which is to be read in the light of the others. Some of these 
grounds are not such as to form the object of forma1 conclusions in the 
final paragraph of the Opinion; they nevertheless retain, in the view of 
the Court, al1 their importance. 


105. For these reasons, 


(1) By thirteen votes to one, 


Decides to comply with the request for an advisory opinion; 


IN FAVOUR : President Bedjaoui ; Vice-President Schwebel ; Judges 
Guillaume, Shahabuddeen, Weeramantry, Ranjeva, Herczegh, Shi, 
Fleischhauer, Koroma, Vereshchetin, Ferrari Bravo, Higgins; 


AGAINST : Judge Oda ; 
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cution d'obligations juridiques, quelle qu'en soit la source, est celui 
de la bonne foi. La confiance réciproque est une condition inhérente 
de la coopération internationale, surtout à une époque où, dans bien 
des domaines, cette coopération est de plus en plus indispensable. » 
(Essais nucléaires (Australie c. France), arrêt, C.I.J. Recueil 1974, 
p. 268, par. 46.) 


103. Dans sa résolution 984 (1995) en date du 11 avril 1995, le Conseil 
de sécurité a tenu à réaffirmer qu'il était ((nécessaire que tous les Etats 
parties au traité sur la non-prolifération des armes nucléaires s'acquittent 
pleinement de toutes leurs obligations » et a exhorté 


«tous les Etats à poursuivre de bonne foi, comme il est stipulé à 
l'article VI du traité sur la non-prolifération des armes nucléaires, 
des négociations sur des mesures efficaces relatives au désarmement 
nucléaire et sur un traité de désarmement général et complet sous un 
contrôle international strict et efficace, qui demeure un objectif uni- 
versel ». 


L'importance de l'exécution de l'obligation exprimée à l'article VI du 
traité sur la non-prolifération des armes nucléaires a aussi été réaffirmée 
dans le document final de la conférence des parties au traité sur la non- 
prolifération des armes nucléaires chargée d'examiner le traité et la ques- 
tion de sa prorogation, qui s'est tenue du 17 avril au 12 mai 1995. 


De l'avis de la Cour, il s'agit là indubitablement d'un objectif qui demeure 
vital pour l'ensemble de la communauté internationale aujourd'hui. 


104. Au terme du présent avis, la Cour tient à souligner que sa réponse 
à la question qui lui a été posée par l'Assemblée générale repose sur 
l'ensemble des motifs qu'elle a exposés ci-dessus (paragraphes 20 à 103), 
lesquels doivent être lus à la lumière les uns des autres. Certains de ces 
motifs ne sont pas de nature à faire l'objet de conclusions formelles dans 
le paragraphe final de l'avis; ils n'en gardent pas moins, aux yeux de la 
Cour, toute leur importance. 


105. Par ces motifs, 


1) Par treize voix contre une, 


Décide de donner suite à la demande d'avis consultatif; 


POUR: M. Bedjaoui, Président; M. Schwebel, Vice-Président; MM. Guil- 
laume, Shahabuddeen, Weeramantry, Ranjeva, Herczegh, Shi, Fleisch- 
hauer, Koroma, Vereshchetin, Ferrari Bravo, Mme Higgins, juges; 


CONTRE: M. Oda, juge; 







(2)  Replies in the following manner to the question put by the General 
Assembly : 


A. Unanimously, 


There is in neither customary nor conventional international law 
any specific authorization of the threat or use of nuclear weapons; 


B. By eleven votes to three, 


There is in neither customary nor conventional international law 
any comprehensive and universal prohibition of the threat or use 
of nuclear weapons as such; 


IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges Oda, 
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, 
Ferrari Bravo, Higgins; 


AGAINST: Judges Shahabuddeen, Weeramantry, Koroma; 


C. Unanimously, 


A threat or use of force by means of nuclear weapons that 
is contrary to Article 2, paragraph 4, of the United Nations 
Charter and that fails to meet al1 the requirements of Article 51, is 
unlawful ; 


D. Unanimously, 


A threat or use of nuclear weapons should also be compatible 
with the requirements of the international law applicable in armed 
conflict, particularly those of the principles and rules of interna- 
tional humanitarian law, as well as with specific obligations under 
treaties and other undertakings which expressly deal with nuclear 
weapons ; 


E. By seven votes to seven, by the President's casting vote, 


It  follows from the above-mentioned requirements that the threat 
or use of nuclear weapons would generally be contrary to the rules 
of international law applicable in armed conflict, and in particular 
the principles and rules of humanitarian law; 


However, in view of the current state of international law, and of 
the elements of fact at its disposal, the Court cannot conclude 
definitively whether the threat or use of nuclear weapons would be 
lawful or unlawful in an extreme circumstance of self-defence, in 
which the very survival of a State would be at stake; 


IN FAVOUR : President Bedjaoui ; Judges Ranjeva, Herczegh, Shi, Fleisch- 
hauer, Vereshchetin, Ferrari Bravo; 


AGAINST : Vice-Presiden t Schwebel ; Judges Oda, Guillaume, Sha- 
habuddeen, Weeramantry, Koroma, Higgins; 







2) Répond de la manière suivante à la question posée par l'Assemblée 
générale : 


A. A l'unanimité, 


Ni le droit international coutumier ni le droit international 
conventionnel n'autorisent spécifiquement la menace ou l'emploi 
d'armes nucléaires ; 


B. Par onze voix contre trois, 


Ni le droit international coutumier ni le droit international 
conventionnel ne comportent d'interdiction complète et universelle 
de la menace ou de l'emploi des armes nucléaires en tant que telles; 


POUR: M. Bedjaoui, Président; M. Schwebel, Vice-Président; MM. Oda, 
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Fer- 
rari Bravo, Mme Higgins, juges ; 


CONTRE: MM. Shahabuddeen, Weeramantry, Koroma, juges; 


C. A l'unanimité, 


Est illicite la menace ou l'emploi de la force au moyen d'armes 
nucléaires qui serait contraire à l'article 2, paragraphe 4, de la 
Charte des Nations Unies et qui ne satisferait pas a toutes les pres- 
criptions de son article 51 ; 


D. A l'unanimité, 


La menace ou l'emploi d'armes nucléaires devrait aussi être com- 
patible avec les exigences du droit international applicable dans les 
conflits armés, spécialement celles des principes et règles du droit 
international humanitaire, ainsi qu'avec les obligations particulières 
en vertu des traités et autres engagements qui ont expressément trait 
aux armes nucléaires ; 


E. Par sept voix contre sept, par la voix prépondérante du Président, 


Il ressort des exigences susmentionnées que la menace ou l'emploi 
d'armes nucléaires serait généralement contraire aux règles du droit 
international applicable dans les conflits armés, et spécialement aux 
principes et règles du droit humanitaire; 


Au vu de l'état actuel du droit international, ainsi que des élé- 
ments de fait dont elle dispose, la Cour ne peut cependant conclure 
de façon définitive que la menace ou l'emploi d'armes nucléaires 
serait licite ou illicite dans une circonstance extrême de légitime 
défense dans laquelle la survie même d'un Etat serait en cause; 


POUR: M. Bedjaoui, Président; MM. Ranjeva, Herczegh, Shi, Fleisch- 
hauer, Vereshchetin, Ferrari Bravo, juges; 


CONTRE : M. Schwebel, Vice-Puésident ; MM. Oda, Guillaume, Shahabud- 
deen, Weeramantry, Koroma, Mme Higgins, juges; 







F. Unanimously, 


There exists an obligation to pursue in good faith and bring to a 
conclusion negotiations leading to nuclear disarmament in al1 its 
aspects under strict and effective international control. 


Done in English and in French, the English text being authoritative, at 
the Peace Palace, The Hague, this eighth day of July, one thousand nine 
hundred and ninety-six, in two copies, one of which will be placed in the 
archives of the Court and the other transmitted to the Secretary-General 
of the United Nations. 


(Signed) Mohammed BEDJAOUI, 
President. 


(Signed) Eduardo VALENCIA-OSPINA, 
Registrar. 


President BEDJAOUI, Judges HERCZEGH, SHI, VERESHCHETIN and FERRARI 
BRAVO append declarations to the Advisory Opinion of the Court. 


Judges GUILLAUME, RANJEVA AND FLEISCHHAUER append separate 
opinions to the Advisory Opinion of the Court. 


Vice-President SCHWEBEL, Judges ODA, SHAHABUDDEEN, WEERAMANTRY, 
KOROMA and HIGGINS append dissenting opinions to the Advisory Opinion 
of the Court. 


(Initialled) M.B. 
(Initialled) E.V.O. 







F. A l'unanimité, 


Il existe une obligation de poursuivre de bonne foi et de mener à 
terme des nbgociations conduisant au désarmement nucléaire dans 
tous ses aspects, sous un contrôle international strict et efficace. 


Fait en anglais et en français, le texte anglais faisant foi, au Palais de la 
Paix, à La Haye, le huit juillet mil neuf cent quatre-vingt-seize, en deux 
exemplaires, dont l'un restera déposé aux archives de la Cour et l'autre 
sera transmis au Secrétaire général de l'organisation des Nations Unies. 


Le Président, 
(Signé) Mohammed BEDJAOUI. 


Le Greffier, 
(Signé) Eduardo VALENCIA-OSPINA. 


M. BEDJAOUI, Président, et MM. HERCZEGH, SHI, VERESHCHETIN et 
FERRARI BRAVO, juges, joignent des déclarations à l'avis consultatif. 


MM. GUILLAUME, RANJEVA et FLEISCHHAUER, juges, joignent à l'avis 
consultatif les exposés de leur opinion individuelle. 


M. SCHWEBEL, Vice-Président, et MM. ODA, SHAHABUDDEEN, WEERA- 
MANTRY, KOROMA et Mme HIGGINS, juges, joignent à l'avis consultatif les 
exposés de leur opinion dissidente. 


(Paraphé) M.B. 
(Paraphé) E.V.O. 
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Prevention of Transboundary Harm from Hazardous Activities 
 
The States Parties, 
 
Having in mind Article 13, paragraph 1 (a), of the Charter of the United Nations, which provides 


that the General Assembly shall initiate studies and make recommendations for the purpose of 
encouraging the progressive development of international law and its codification, 


 
Bearing in mind the principle of permanent sovereignty of States over the natural resources within 


their territory or otherwise under their jurisdiction or control, 
 
Bearing also in mind that the freedom of States to carry on or permit activities in their territory or 


otherwise under their jurisdiction or control is not unlimited, 
 
Recalling the Rio Declaration on Environment and Development of 13 June 1992, 
 
Recognizing the importance of promoting international cooperation, 
 
Have agreed as follows: 


 
Article 1 


Scope 
 
The present articles apply to activities not prohibited by international law which involve a risk of 


causing significant transboundary harm through their physical consequences. 
 


Article 2 
Use of terms 


 
For the purposes of the present articles: 
 


(a) “risk of causing significant transboundary harm” includes risks taking the form of a high 
probability of causing significant transboundary harm and a low probability of causing disastrous 
transboundary harm; 
 
(b) “harm” means harm caused to persons, property or the environment; 
 
(c) “transboundary harm” means harm caused in the territory of or in other places under the 
jurisdiction or control of a State other than the State of origin, whether or not the States concerned share 
a common border; 
 
(d) “State of origin” means the State in the territory or otherwise under the jurisdiction or control of 
which the activities referred to in article 1 are planned or are carried out; 
 







(e) “State likely to be affected” means the State or States in the territory of which there is the risk of 
significant transboundary harm or which have jurisdiction or control over any other place where there is 
such a risk; 
 
(f)  “States concerned” means the State of origin and the State likely to be affected. 


 
Article 3 


Prevention 
 
The State of origin shall take all appropriate measures to prevent significant transboundary harm 


or at any event to minimize the risk thereof. 
 


Article 4 
Cooperation 


 
States concerned shall cooperate in good faith and, as necessary, seek the assistance of one or 


more competent international organizations in preventing significant transboundary harm or at any event 
in minimizing the risk thereof. 


 
Article 5 


Implementation 
 
States concerned shall take the necessary legislative, administrative or other action, including the 


establishment of suitable monitoring mechanisms to implement the provisions of the present articles. 
 


Article 6 
Authorization 


 
1. The State of origin shall require its prior authorization for: 


 
(a) any activity within the scope of the present articles carried out in its territory or otherwise under 
its jurisdiction or control; 
 
(b) any major change in an activity referred to in subparagraph (a); 
 
(c) any plan to change an activity which may transform it into one falling within the scope of the 
present articles. 


 
2. The requirement of authorization established by a State shall be made applicable in respect of 


all pre-existing activities within the scope of the present articles. Authorizations already issued by the 
State for pre-existing activities shall be reviewed in order to comply with the present articles. 


 
3. In case of a failure to conform to the terms of the authorization, the State of origin shall take 


such actions as appropriate, including where necessary terminating the authorization. 







 
Article 7 


Assessment of risk 
 
Any decision in respect of the authorization of an activity within the scope of the present articles 


shall, in particular, be based on an assessment of the possible transboundary harm caused by that 
activity, including any environmental impact assessment. 


 
Article 8 


Notification and information 
 
1. If the assessment referred to in article 7 indicates a risk of causing significant transboundary 


harm, the State of origin shall provide the State likely to be affected with timely notification of the risk 
and the assessment and shall transmit to it the available technical and all other relevant information on 
which the assessment is based. 


 
2. The State of origin shall not take any decision on authorization of the activity pending the 


receipt, within a period not exceeding six months, of the response from the State likely to be affected. 
 


Article 9 
Consultations on preventive measures 


 
1. The States concerned shall enter into consultations, at the request of any of them, with a view 


to achieving acceptable solutions regarding measures to be adopted in order to prevent significant 
transboundary harm or at any event to minimize the risk thereof. The States concerned shall agree, at the 
commencement of such consultations, on a reasonable time frame for the consultations. 


 
2. The States concerned shall seek solutions based on an equitable balance of interests in the light 


of article 10. 
 
3. If the consultations referred to in paragraph 1 fail to produce an agreed solution, the State of 


origin shall nevertheless take into account the interests of the State likely to be affected in case it decides 
to authorize the activity to be pursued, without prejudice to the rights of any State likely to be affected. 


 
Article 10 


Factors involved in an equitable balance of interests 
 
In order to achieve an equitable balance of interests as referred to in paragraph 2 of article 9, the 


States concerned shall take into account all relevant factors and circumstances, including: 
 
(a) the degree of risk of significant transboundary harm and of the availability of means of preventing 
such harm, or minimizing the risk thereof or repairing the harm; 
 
(b) the importance of the activity, taking into account its overall advantages of a social, economic and 
technical character for the State of origin in relation to the potential harm for the State likely to be 
affected; 







 
(c) the risk of significant harm to the environment and the availability of means of preventing such 
harm, or minimizing the risk thereof or restoring the environment; 
 
(d) the degree to which the State of origin and, as appropriate, the State likely to be affected are 
prepared to contribute to the costs of prevention; 
 
(e) the economic viability of the activity in relation to the costs of prevention and to the possibility of 
carrying out the activity elsewhere or by other means or replacing it with an alternative activity; 
 
(f) the standards of prevention which the State likely to be affected applies to the same or comparable 
activities and the standards applied in comparable regional or international practice. 


 
Article 11 


Procedures in the absence of notification 
 
1. If a State has reasonable grounds to believe that an activity planned or carried out in the State 


of origin may involve a risk of causing significant transboundary harm to it, it may request the State of 
origin to apply the provision of article 8. The request shall be accompanied by a documented explanation 
setting forth its grounds. 


 
2. In the event that the State of origin nevertheless finds that it is not under an obligation to 


provide a notification under article 8, it shall so inform the requesting State within a reasonable time, 
providing a documented explanation setting forth the reasons for such finding. If this finding does not 
satisfy that State, at its request, the two States shall promptly enter into consultations in the manner 
indicated in article 9. 


 
3. During the course of the consultations, the State of origin shall, if so requested by the other 


State, arrange to introduce appropriate and feasible measures to minimize the risk and, where 
appropriate, to suspend the activity in question for a reasonable period. 


 
Article 12 


Exchange of information 
 
While the activity is being carried out, the States concerned shall exchange in a timely manner all 


available information concerning that activity relevant to preventing significant transboundary harm or 
at any event minimizing the risk thereof. Such an exchange of information shall continue until such time 
as the States concerned consider it appropriate even after the activity is terminated. 


 
Article 13 


Information to the public 
 
States concerned shall, by such means as are appropriate, provide the public likely to be affected 


by an activity within the scope of the present articles with relevant information relating to that activity, 
the risk involved and the harm which might result and ascertain their views. 







 
Article 14 


National security and industrial secrets 
 
Data and information vital to the national security of the State of origin or to the protection of 


industrial secrets or concerning intellectual property may be withheld, but the State of origin shall 
cooperate in good faith with the State likely to be affected in providing as much information as possible 
under the circumstances. 


 
Article 15 


Non-discrimination 
 
Unless the States concerned have agreed otherwise for the protection of the interests of persons, 


natural or juridical, who may be or are exposed to the risk of significant transboundary harm as a result 
of an activity within the scope of the present articles, a State shall not discriminate on the basis of 
nationality or residence or place where the injury might occur, in granting to such persons, in accordance 
with its legal system, access to judicial or other procedures to seek protection or other appropriate 
redress. 


 
Article 16 


Emergency preparedness 
 
The State of origin shall develop contingency plans for responding to emergencies, in 


cooperation, where appropriate, with the State likely to be affected and competent international 
organizations. 


 
Article 17 


Notification of an emergency 
 
The State of origin shall, without delay and by the most expeditious means, at its disposal, notify 


the State likely to be affected of an emergency concerning an activity within the scope of the present 
articles and provide it with all relevant and available information. 


 
Article 18 


Relationship to other rules of international law 
 
The present articles are without prejudice to any obligation incurred by States under relevant 


treaties or rules of customary international law. 
 


Article 19 
Settlement of disputes 


 
1. Any dispute concerning the interpretation or application of the present articles shall be settled 


expeditiously through peaceful means of settlement chosen by mutual agreement of the parties to the 
dispute, including negotiations, mediation, conciliation, arbitration or judicial settlement. 


 







2. Failing an agreement on the means for the peaceful settlement of the dispute within a period of 
six months, the parties to the dispute shall, at the request of any of them, have recourse to the 
establishment of an impartial fact-finding commission. 


 
3. The Fact-finding Commission shall be composed of one member nominated by each party to 


the dispute and, in addition, a member not having the nationality of any of the parties to the dispute 
chosen by the nominated members who shall serve as Chairperson. 


 
4. If more than one State is involved on one side of the dispute and those States do not agree on a 


common member of the Commission and each of them nominates a member, the other party to the 
dispute has the right to nominate an equal number of members of the Commission. 


 
5. If the members nominated by the parties to the dispute are unable to agree on a Chairperson 


within three months of the request for the establishment of the Commission, any party to the dispute 
may request the Secretary-General of the United Nations to appoint the Chairperson who shall not have 
the nationality of any of the parties to the dispute. If one of the parties to the dispute fails to nominate a 
member within three months of the initial request pursuant to paragraph 2, any other party to the dispute 
may request the Secretary-General of the United Nations to appoint a person who shall not have the 
nationality of any of the parties to the dispute. The person so appointed shall constitute a single-member 
Commission. 


 
6. The Commission shall adopt its report by a majority vote, unless it is a single-member 


Commission, and shall submit that report to the parties to the dispute setting forth its findings and 
recommendations, which the parties to the dispute shall consider in good faith.  


 
_____________ 
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II 
(Preparatory Acts) 


COMMISSION 


Proposal for a Council Directive on civil liability for damage caused by waste 


COM(89) 282 final — SYN 217 


(Submitted by the Commission on 1 September 1989) 


(89/C 251/04) 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 100a 
thereof, 


Having regard to the proposal from the Commission, 


In cooperation with the European Parliament, 


Having regard to the opinion of the Economic and 
Social Committee, 


Whereas Article 11 (3) of Directive 84/631/EEC ('), as 
last amended by Directive 86/279/EEC (2), provides on 
the basis of Article 100 of the Treaty, for action by 
the Community to determine the conditions for 
implementing the civil liability of the producer in the 
case of damage caused by waste, or that of any other 
person who may be accountable for the said damage, 
and to determine a system of insurance; 


Whereas the Fourth Environment Action Programme of 
the European Communities of 1987 (3) provides in point 
5.3.6 that work on the question of civil liability and 
insurance in relation to the transfrontier movement of 
waste will be completed and proposals will be made; 
whereas it also provides in point 2.5.5 that the 
Commission will 'consider the scope for the better defi
nition of responsibility in the environmental field'; 


Whereas disparities among laws of the Member States 
concerning the liability for damage and injury to the 
environment caused by waste could lead to artificial 
patterns of investment and waste; whereas such a 
situation would distort competition, affect the free 
movement of goods within the internal market and entail 
differences in the level of protection of health, property 
and the environment; whereas an approximation of the 
laws of the Member States on this subject is therefore 
needed; 


Whereas, since the entry into force of the Single 
European Act, Article 100a has replaced Article 100 as 
the appropriate basis in the Treaty for approximating 
national provisions that affect the internal market; 


Whereas such approximation must be based on a high 
level of protection both with regard to the damage and 
injury to the environment which may be repaired, and 
the conditions that must be fulfilled in order to initiate 
proceedings; 


Whereas Article 11 (1) of Directive 84/631/EEC 
requires the producer of waste to take all necessary steps 
to dispose of the waste, or arrange for its disposal, so as 
to protect the quality of the environment; 


Whereas Community action in the field of waste 
management seeks to minimize the production and 
monitor the effects of waste, throughout the whole cycle 
from production to disposal; whereas it concerns all 
types of waste; 


Whereas therefore the Community system of civil 
liability in this field should not be limited to damage and 
injury to the environment that occurs during trans
frontier movements of hazardous waste; 


O OJ No L 326, 13. 12. 1984, p. 31. 
(2) OJ No L 181, 4. 7. 1986, p. 13. 
O OJ No C 328, 7. 12. 1987, p. 6. 


Whereas this system presupposes the notion of 
professional risk; 
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Whereas the principles established in Article 130r (2) of 
the Treaty that the polluter should pay and that 
preventive action should be taken cannot be effectively 
implemented in the waste management sector unless the 
cost of the damage or injury to the environment caused 
by the waste is reflected in the cost of the goods or 
services that give rise to the waste; whereas, in view of 
the risk inherent in the very existence of waste, the strict 
liability of the producer constitutes the best solution to 
the problem; 


Whereas, however, if the waste has been lawfully trans
ferred to an authorized disposal installation, estab
lishment or undertaking pursuant to Article 9 of Council 
Directive 78/319/EEC (*), liability must be transferred to 
the latter; 


Whereas, in order to safeguard the injured party's rights, 
the holder of waste must be able to identify the 
producer, on pain of himself being considered the 
producer; 


Whereas effective protection of the injured party 
requires that he should be able to claim full redress from 
each of the parties responsible for the damage or injury 
to the environment, irrespective of the establishment of 
the relative liability of the parties; 


Whereas the protection of persons and the environment 
requires that the producer's liability should not be 
reduced by the involvement of other persons having 
contributed to causing the damage or injury to the envi
ronment; whereas, however, the contributory negligence 
of the injured party may be taken into account to assign, 
reduce or disallow such liability; 


Whereas the protection of persons and the environment 
requires compensation for death and personal injury; 
whereas such compensation should be extended to 
damage to property and injury to the environment; 
whereas this Directive does not prejudice compensation 
for pain and suffering and other non-material damage 
payable, where appropriate, under the law applicable to 
the case; 


Whereas a uniform period of limitation for instituting 
compensation proceedings is in the interests both of the 
injured party and of the producer; 


Whereas, to ensure the effective protection of persons 
and the environment, no contractual derogation should 
be permitted as regards the liability of the producer in 
relation to the injured party; 


Whereas market conditions at present are such that it is 
not opportune to establish a mandatory system of 
insurance; 


Whereas rules must be laid down at Community level for 
compensation for damage and injury to the environment 
caused by waste in the event that payment of full 
compensation is not possible, 


HAS ADOPTED THIS DIRECTIVE: 


Article 1 


1. This Directive shall concern civil liability for 
damage and injury to the environment caused by waste 
generated in the course of an occupational activity, from 
the moment it arises. 


2. This Directive shall not apply 


— to nuclear waste covered by national law based on 
the Convention on Third Party Liability in the Field 
of Nuclear Energy (Paris, 29 July 1960) and the 
Convention supplementary to the aforementioned 
Convention (Brussels, 31 July 1963), as well as the 
Protocols attached to these Conventions; 


— to waste and pollution covered by national law based 
on the International Convention on Civil Liability for 
Oil Pollution Damage (Brussels, 29 November 1969) 
and the International Convention on the Estab
lishment of an International Fund for Compensation 
for Oil Damage (Brussels, 18 December 1971). 


Article 2 


1. For the purposes of this Directive: 


(a) 'producer' means any natural or legal person whose 
occupational activities produce waste and/or anyone 
who carries out pre-processing, mixing or other 
operations resulting in a change in the nature or 
composition of this waste, until the moment when 
the damage or injury to the environment is caused; 


(b) 'waste' means any substance or object defined as 
waste in Article 1 of Council Directive 
75/442/EEC(2) ; 


(c) 'damage'means: 


(i) damage resulting from death or physical injury; 


(ii) damage to property; 


(d) 'injury to the environment' means a significant and 
persistent interference in the environment caused by 
a modification of the physical, chemical or biological 
conditions of water, soil and/or air in so far as these 
are not considered to be damage within the meaning 
of subparagraph (c) (ii). 


2. The following shall be deemed to be the producer 
of the waste in place of the person defined in paragraph 
1 (a): 


(a) the person who imports the waste into the 
Community, except where the waste was previously 


(*) OJ No L 84, 31. 3. 1978, p. 43. O OJ No L 194, 25. 7. 1975, p. 47. 
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exported from the Community and its nature or 
composition was not substantially changed prior to 
its re-importation: 


(b) the person who had actual control of the waste when 
the incident giving rise to the damage or injury to 
the environment occurred: 


(i) if he is not able within a reasonable period to 
identify the producer as defined in paragraph 1; 


(ii) if the waste is in transit in the Community 
without having undergone there a substantial 
change in nature or composition before the 
occurrence of the incident giving rise to the 
damage or injury to the environment; 


(c) the person responsible for the installation, estab
lishment or undertaking where the waste was 
lawfully transferred to such installation, estab
lishment or undertaking licensed pursuant to Article 
8 of Directive 75/442/EEC, Article 6 of Council 
Directive 75/439/EEC (') or Article 9 of Directive 
78/319/EEC, or approved pursuant to Article 6 of 
Council Directive 76/403/EEC (2). 


Article 3 


The producer of waste shall be liable under civil law for 
the damage and injury to the environment caused by the 
waste, irrespective of fault on his part. 


Article 4 


1. The plainitiff may take legal action to obtain: 


(a) the prohibition or cessation of the act causing the 
damage or injury to the environment; 


(b) the reimbursement of expenditure arising from 
measures to prevent the damage or injury to the 
environment; 


(c) the reimbursement of expenditure arising from 
measures to compensate for damage within the 
meaning of subparagraph (c) (ii) of Article 2(1) ; 


(d) the restoration of the environment to its state 
immediately prior to the occurrence of injury to the 
environment or the reimbursement of expenditure 
incurred in connection with measures taken to this 
end; 


(e) indemnification for the damage. 


2. With regard to the restoration of the environment 
provided for in paragraph 1 (d), the plaintiff, in the case 
of injury to the environment, may seek such restoration 
or the reimbursement of expenditure incurred to this end 
except when: 


O OJ No L 194, 25. 7. 1975, p. 31. 
(2) OJ No L 108, 26. 4. 1976, p. 41. 


— the costs substantially exceed the benefit arising for 
the environment from such restoration, and 


— other alternative measures to the restoration of the 
environment may be undertaken at a substantially 
lower cost. 


In this latter case, the plaintiff may seek the implemen
tation of these other measures or the reimbursement of 
the expenditure incurred to this end. 


3. As regards injury to the environment, the public 
authorities may take the legal action provided for in 
paragraph 1 (a), (b) and (d). 


4. Where the law in Member States gives common-
interest groups the right to bring an action as plaintiff, 
they may seek only the prohibition or cessation of the 
act giving rise to the injury to the environment. If, 
however, they have taken the measures provided for in 
paragraph 1 (b) and (d), they may seek reimbursement of 
the expenditure resulting from such measures. 


5. This Directive shall be without prejudice to 
national provisions relating to non-material damage. 


6. The plaintiff shall be required to prove the damage 
or injury to the environment, and show the over
whelming probability of the causal relationship between 
the producer's waste and the damage or, as the case may 
be, the injury to the environment suffered. 


Article 5 


Where, under this Directive, two or more producers are 
liable for the same damage or the same injury to the 
environment, they shall be liable jointly and severally, 
without prejudice to the provisions of national law 
concerning the right of redress. 


Article 6 


1. The producer shall not be liable under this 
Directive if he shows that the damage or injury to the 
environment results from force majeure as defined in 
Community law. 


2. The producer shall not be relieved of liability by 
the sole fact that he holds a permit issued by the public 
authorities. 


Article 7 


1. Without prejudice to the provisions of national law 
concerning the right of recourse, the liability of the 
producer shall not be reduced when the damage or 
injury to the environment is caused both by the waste 
and by an act or omission of a third party. 


2. The liability of the producer may be reduced or 
disallowed when, having regard to all the circumstances, 
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the damage is caused both by the waste and the fault of 
the injured party or of any person for whom the injured 
party is responsible. 


Article 8 


The liability of the producer arising from this Directive 
may not be limited or excluded in relation to the injured 
person by any contractual provision limiting his liability 
or exempting him from liability. 


Article 9 


1. Member States shall provide in their legislation that 
taking of legal proceedings under this Directive shall be 
barred upon expiry of a period of three years from the 
date on which the party taking legal action under Article 
4 (1) (a) became aware or should have become aware of 
the damage or injury to the environment and of the 
identity of the producer. 


2. This Directive shall not affect Member States' 
provisions on the suspension or interruption of the limi
tation period. 


Article 10 


The right to take legal action under this Directive shall 
be extinguished upon the expiry of a period of 30 years 
from the date on which the incident giving rise to the 
damage or injury to the environment occurred, unless in 
the meantime proceedings against the party liable for the 
damage or injury to the environment have been 
instituted. 


Article 11 


The Council, acting on a proposal from the Commission, 
shall determine by 31 December 1992 at the latest the 
conditions to be applied and the means to be used in 
order to provide compensation for the damage and 
injury to the environment covered by this Directive in 
the event that: 


— the person liable under this Directive cannot be iden
tified, 


— the person liable is incapable of providing full 
compensation for the damage and/or injury caused. 


Article 12 


This Directive shall not affect: 


(a) any rights which may be relied upon by the plaintiff 
under this Directive or under international 
conventions on civil liability for the carriage of 
dangerous goods in force at the relevant time; 


(b) any rights established by the international 
Convention on Limitation of Liability for Maritime 
Claims (London, 19 November 1976). 


Article 13 


This Directive shall not apply to damage or injury to the 
environment arising from an incident which occurred 
before the date on which its provisions are implemented. 


Article 14 


1. Member States shall bring into force, not later than 
1 January 1991, the laws, regulations and administrative 
provisions necessary to comply with this Directive. They 
shall forthwith inform the Commission thereof. 


2. The provisions adopted pursuant to paragraph 1 
shall make express reference to this Directive. 


3. Member States shall communicate to the 
Commission the texts of the provisions of national law 
which they adopt in the field governed by this Directive. 


Article 15 


This Directive is addressed to the Member States. 
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THE TRIBUNAL, 
 
composed as above, 
 
after deliberation, 
 
 Having regard to article 290 of the United Nations Convention on the Law of the Sea 
(hereinafter "the Convention") and articles 21, 25 and 27 of the Statute of the Tribunal 
(hereinafter "the Statute"),  
  
 Having regard to articles 89 and 90 of the Rules of the Tribunal (hereinafter "the 
Rules"), 
 
 Having regard to the fact that Ireland and the United Kingdom of Great Britain and 
Northern Ireland (hereinafter “the United Kingdom”) have not accepted the same procedure 
for the settlement of disputes in accordance with article 287 of the Convention and are 
therefore deemed to have accepted arbitration in accordance with Annex VII to the 
Convention, 
 







 


 Having regard to the Notification and Statement of Claim submitted by Ireland to the 
United Kingdom on 25 October 2001 instituting arbitral proceedings as provided for in 
Annex VII to the Convention “in the dispute concerning the MOX plant, international 
movements of radioactive materials, and the protection of the marine environment of the Irish 
Sea”, 
 
 Having regard to the Request for provisional measures submitted by Ireland to the 
United Kingdom on 25 October 2001 pending the constitution of an arbitral tribunal under 
Annex VII to the Convention, 
 
 Having regard to the Request submitted by Ireland to the Tribunal on 9 November 
2001 for the prescription of provisional measures by the Tribunal in accordance with 
article 290, paragraph 5, of the Convention, 
 
 
Makes the following Order: 
 
1. Whereas Ireland and the United Kingdom are States Parties to the Convention; 
 
2. Whereas, on 9 November 2001, Ireland filed with the Registry of the Tribunal by 
facsimile a Request for the prescription of provisional measures under article 290, 
paragraph 5, of the Convention “in the dispute concerning the MOX plant, international 
movements of radioactive materials, and the protection of the marine environment of the Irish 
Sea” between Ireland and the United Kingdom;  
 
3. Whereas a copy of the Request was sent the same day by the Registrar of the Tribunal 
to the Secretary of State for Foreign and Commonwealth Affairs, Foreign and 
Commonwealth Office of the United Kingdom, London, and also in care of the Ambassador 
of the United Kingdom to Germany on 12 November 2001; 
 
4. Whereas, on 9 November 2001, the Registrar was notified of the appointment of 
Mr. David J. O’Hagan, Chief State Solicitor, as Agent for Ireland, and of the appointment of 
Mr. Michael Wood, CMG, Legal Adviser to the Foreign and Commonwealth Office, as 
Agent for the United Kingdom; 
 
5. Whereas the original of the Request and documents in support were filed on 
12 November 2001, certified copies of which were transmitted on the same day to the Agent 
of the United Kingdom; 
 
6. Whereas, on 12 November 2001, the Agent of Ireland proposed corrections to 
paragraphs 7 and 8 of the Request and the Agent of the United Kingdom informed the 
Tribunal, in accordance with article 65, paragraph 4, of the Rules, that he had no objections to 
these corrections being made; 
 
7. Whereas, pursuant to article 90, paragraph 2, of the Rules, the President of the 
Tribunal, by Order dated 13 November 2001, fixed 19 and 20 November 2001 as the dates 
for the hearing, notice of which was communicated forthwith to the parties; 
 







 


8. Whereas the Tribunal does not include upon the bench a judge of the nationality of 
Ireland and Ireland has chosen, pursuant to article 17, paragraph 2, of the Statute, Mr. Alberto 
Székely of Mexican nationality to sit as judge ad hoc in this case; 
 
9. Whereas, since no objection to the choice of Mr. Székely as judge ad hoc was raised 
by the United Kingdom, and none appeared to the Tribunal itself, Mr. Székely was admitted 
to participate in the proceedings as judge ad hoc after having made the solemn declaration 
required under article 9 of the Rules at a public sitting of the Tribunal held on 18 November 
2001; 
 
10. Whereas, pursuant to the Agreement on Cooperation and Relationship between the 
United Nations and the International Tribunal for the Law of the Sea of 18 December 1997, 
the Secretary-General of the United Nations was notified by the Registrar on 9 November 
2001 of the Request, and States Parties to the Convention were notified, in accordance with 
article 24, paragraph 3, of the Statute, by a note verbale from the Registrar dated 
13 November 2001; 
 
11. Whereas, on 14 November 2001, the President ascertained the views of the parties 
regarding the procedure for the hearing in accordance with article 73 of the Rules; 
 
12. Whereas, on 15 November 2001, the United Kingdom filed with the Registry by 
facsimile its Written Response, which was transmitted to the Agent of Ireland on the same 
day; the original of the Written Response was filed with the Registry on 17 November 2001, 
a certified copy of which was transmitted by courier to the Agent of Ireland on the same day; 
 
13. Whereas, on 16 November 2001, the Agent of the United Kingdom proposed 
corrections to paragraph 192 of the Written Response and the Agent of Ireland informed the 
Tribunal, in accordance with article 65, paragraph 4, of the Rules, that he had no objections to 
these corrections being made; 
 
14. Whereas, on 18 November 2001, the Agent of the United Kingdom proposed 
corrections to paragraph 190 of the Written Response and, in accordance with article 65, 
paragraph 4, of the Rules, the Agent of Ireland, while expressing no objections to these 
corrections being made, reserved his position on the contents of the proposed corrections; 
 
15. Whereas, in accordance with article 68 of the Rules, the Tribunal held initial 
deliberations on 18 November 2001 concerning the written pleadings and the conduct of the 
case; 
 
16. Whereas additional documents were submitted on 17, 19 and 20 November 2001 by 
Ireland, and on 18 and 20 November 2001 by the United Kingdom, copies of which were 
transmitted in each case to the other party; 
 
17. Whereas, on 19 November 2001, the President held consultations with the Agents of 
the parties in accordance with article 45 of the Rules; 
 
18. Whereas, prior to the opening of the hearing, the parties submitted documents 
pursuant to paragraph 14 of the Guidelines concerning the Preparation and Presentation of 
Cases before the Tribunal;  
 







 


19. Whereas, pursuant to article 67, paragraph 2, of the Rules, copies of the Request and 
the Written Response and the documents annexed thereto were made accessible to the public 
on the date of the opening of the oral proceedings; 
 
20. Whereas oral statements were presented at four public sittings held on 19 and 
20 November 2001 by the following: 
 
On behalf of Ireland:  Mr. David J. O’Hagan, Chief State Solicitor, as 


Agent, 
Mr. Michael McDowell SC, Attorney General,  
Mr. Eoghan Fitzsimons SC, Member of the Irish 
Bar,  
Mr. Philippe Sands, Member of the Bar of 
England and Wales; Professor of International 
Law, University of London, United Kingdom,  
Mr. Vaughan Lowe, Member of the Bar of 
England and Wales; Chichele Professor of 
Public International Law, University of Oxford, 
United Kingdom, 
as Counsel and Advocates, 
 


On behalf of the United Kingdom: Mr. Michael Wood, CMG, Legal Adviser, 
Foreign and Commonwealth Office, 


  as Agent, 
Lord Goldsmith QC, Attorney General,  
Mr. Richard Plender QC, Member of the Bar of 
England and Wales,  
Mr. Daniel Bethlehem, Member of the Bar of 
England and Wales; Deputy Director of the 
Lauterpacht Research Centre for International 
Law, Cambridge, United Kingdom, 
Mr. Samuel Wordsworth, Member of the Bar of 
England and Wales, 
as Counsel; 


 
21. Whereas in the course of the oral proceedings a number of documents were displayed 
on video monitors; 
 
22. Whereas, on 20 November 2001, a list of points and issues which the Tribunal would 
like the parties specially to address was communicated to the Agents; 
 
23. Whereas, during the hearing on 20 November 2001, the Agent of Ireland requested 
that Ireland be permitted to submit a written response to the questions referred to in 
paragraph 22 and the President acceded to that request;  
 
24. Whereas, during the hearing on 20 November 2001, the Agent of the United Kingdom 
responded orally to the questions referred to in paragraph 22;  
 
25. Whereas the Agent of Ireland submitted a written response on 21 November 2001 to 
the questions referred to in paragraph 22 and additional documentation on 22 and 







 


23 November 2001 and the Agent of the United Kingdom submitted comments on the written 
response of Ireland on 23 November 2001; 
 
26. Whereas, in the Notification and Statement of Claim of 25 October 2001, Ireland 
requested the arbitral tribunal to be constituted under Annex VII (hereinafter “the Annex VII 
arbitral tribunal”) to adjudge and declare:   
 


1) That the United Kingdom has breached its obligations under Articles 192 and 193 
and/or Article 194 and/or Article 207 and/or Articles 211 and 213 of UNCLOS in 
relation to the authorisation of the MOX plant, including by failing to take the 
necessary measures to prevent, reduce and control pollution of the marine 
environment of the Irish Sea from (1) intended discharges of radioactive materials 
and or wastes from the MOX plant, and/or (2) accidental releases of radioactive 
materials and/or wastes from the MOX plant and/or international movements 
associated the MOX plant, and/or (3) releases of radioactive materials and/or 
wastes from the MOX plant and/or international movements associated the MOX 
plant with the of resulting from terrorist act; 
 


2) That the United Kingdom has breached its obligations under Articles 192 and 193 
and/or Article 194 and/or Article 207 and/or Articles 211 and 213 of UNCLOS in 
relation to the authorisation of the MOX plant by failing (1) properly or at all to 
assess the risk of terrorist attack on the MOX plant and international movements 
of radioactive material associated with the plant, and/or (2) properly or at all to 
prepare a comprehensive response strategy or plan to prevent, contain and respond 
to terrorist attack on the MOX plant and international movements of radioactive 
waste associated with the plant; 
 


3) That the United Kingdom has breached its obligations under Articles 123 and 197 
of UNCLOS in relation to the authorisation of the MOX plant, and has failed to 
cooperate with Ireland in the protection of the marine environment of the Irish Sea 
inter alia by refusing to share information with Ireland and/or refusing to carry 
out a proper environmental assessment of the impacts on the marine environment 
of the MOX plant and associated activities and/or proceeding to authorise the 
operation of the MOX plant whilst proceedings relating to the settlement of a 
dispute on access to information were still pending; 
 


4) That the United Kingdom has breached its obligations under Article 206 of 
UNCLOS in relation to the authorisation of the MOX plant, including by 
 


(a) failing, by its 1993 Environmental Statement, properly and fully to assess 
the potential effects of the operation of the MOX plant on the marine 
environment of the Irish Sea; and/or 
 


(b) failing, since the publication of its 1993 Environmental Statement, to 
assess the potential effects of the operation of the MOX plant on the 
marine environment by reference to the factual and legal developments 
which have arisen since 1993, and in particular since 1998; and/or 
 







 


(c) failing to assess the potential effects on the marine environment of the 
Irish Sea of international movements of radioactive materials to be 
transported to and from the MOX plant; and/or 
 


(d) failing to assess the risk of potential effects on the marine environment of 
the Irish Sea arising from terrorist act or acts on the MOX plant and/or on 
international movements of radioactive material to and from the MOX 
plant. 


 
5) That the United Kingdom shall refrain from authorizing or failing to prevent 


(a) the operation of the MOX plant and/or (b) international movements of 
radioactive materials into and out of the United Kingdom related to the operation 
of the MOX plant or any preparatory or other activities associated with the 
operation of the MOX until such time as (1) there has been carried out a proper 
assessment of the environmental impact of the operation of the MOX plant as well 
as related international movements of radioactive materials, and (2) it is 
demonstrated that the operation of the MOX plant and related international 
movements of radioactive materials will result in the deliberate discharge of no 
radioactive materials, including wastes, directly or indirectly into the marine 
environment of the Irish Sea, and (3) there has been agreed and adopted jointly 
with Ireland a comprehensive strategy or plan to prevent, contain and respond to 
terrorist attack on the MOX plant and international movements of radioactive 
waste associated with the plant; 
 


6) That the United Kingdom pays Ireland’s costs of the proceedings; 
 
27. Whereas the provisional measures requested by Ireland in the Request to the Tribunal 
dated 9 November 2001 were as follows: 
 


(1) that the United Kingdom immediately suspend the authorisation of the MOX 
plant dated 3 October 2001, alternatively take such other measures as are 
necessary to prevent with immediate effect the operation of the MOX plant; 


 
(2) that the United Kingdom immediately ensure that there are no movements into 


or out of the waters over which it has sovereignty or exercises sovereign rights 
of any radioactive substances or materials or wastes which are associated with 
the operation of, or activities preparatory to the operation of, the MOX plant; 


 
(3) that the United Kingdom ensure that no action of any kind is taken which 


might aggravate, extend or render more difficult of solution the dispute 
submitted to the Annex VII tribunal (Ireland hereby agreeing itself to act so as 
not to aggravate, extend or render more difficult of solution that dispute); and 


 
(4) that the United Kingdom ensure that no action is taken which might prejudice 


the rights of Ireland in respect of the carrying out of any decision on the 
merits that the Annex VII tribunal may render (Ireland likewise will take no 
action of that kind in relation to the United Kingdom); 


 
28. Whereas the submissions presented by the United Kingdom in its Written Response 
read as follows: 







 


 
[T]he United Kingdom requests the International Tribunal for the Law of the Sea to: 


 
(1) reject Ireland’s application for provisional measures; 
 
(2) order Ireland to bear the United Kingdom’s costs in these proceedings; 
 


29. Whereas Ireland, in its final submissions at the public sitting held on 20 November 
2001, requested the prescription by the Tribunal of the following provisional measures: 


 
(1) that the United Kingdom immediately suspend the authorisation of the MOX 


plant dated 3 October, 2001, alternatively take such other measures as are 
necessary to prevent with immediate effect the operation of the MOX plant; 


 
(2) that the United Kingdom immediately ensure that there are no movements into 


or out of the waters over which it has sovereignty or exercises sovereign rights 
of any radioactive substances or materials or wastes which are associated with 
the operation of, or activities preparatory to the operation of, the MOX plant; 


 
(3) that the United Kingdom ensure that no action of any kind is taken which 


might aggravate, extend or render more difficult of solution the dispute 
submitted to the Annex VII tribunal (Ireland hereby agreeing itself to act so as 
not to aggravate, extend or render more difficult of solution that dispute); and 


 
(4) that the United Kingdom ensure that no action is taken which might prejudice 


the rights of Ireland in respect of the carrying out of any decision on the 
merits that the Annex VII tribunal may render (Ireland likewise will take no 
action of that kind in relation to the United Kingdom); 


 
30. Whereas, at the public sitting held on 20 November 2001, the United Kingdom 
presented its final submissions as follows: 


 
The United Kingdom requests the International Tribunal for the Law of the Sea to: 
 
(1) reject Ireland’s request for provisional measures; 
 
(2) order Ireland to bear the United Kingdom’s costs in these proceedings; 


 
31. Considering that, in accordance with article 287 of the Convention, Ireland has, on 
25 October 2001, instituted proceedings before the Annex VII arbitral  tribunal against the 
United Kingdom “in the dispute concerning the MOX plant, international movements of 
radioactive materials, and the protection of the marine environment of the Irish Sea”; 
 
32. Considering that Ireland on 25 October 2001 notified the United Kingdom of the 
submission of the dispute to the Annex VII arbitral tribunal and of the Request for provisional 
measures; 
 
33. Considering that, on 9 November 2001, after the expiry of the time-limit of two weeks 
provided for in article 290, paragraph 5, of the Convention, and pending the constitution of the 







 


Annex VII arbitral tribunal, Ireland submitted to the Tribunal a Request for provisional 
measures; 
 
34. Considering that article 290, paragraph 5, of the Convention provides in the relevant 
part that: 


 
Pending the constitution of an arbitral tribunal to which a dispute is being 
submitted under this section, any court or tribunal agreed upon by the 
parties or, failing such agreement within two weeks from the date of the 
request for provisional measures, the International Tribunal for the Law of 
the Sea … may prescribe, modify or revoke provisional measures in 
accordance with this article if it considers that prima facie the tribunal 
which is to be constituted would have jurisdiction and that the urgency of 
the situation so requires; 


 
35. Considering that, before prescribing provisional measures under article 290, 
paragraph 5, of the Convention, the Tribunal must satisfy itself that prima facie the Annex VII 
arbitral tribunal would have jurisdiction; 
 
36. Considering that Ireland maintains that the dispute with the United Kingdom concerns 
the interpretation and application of certain provisions of the Convention, including, in 
particular, articles 123, 192 to 194, 197, 206, 207, 211, 212 and 213 thereof; 
 
37. Considering that Ireland has invoked as the basis of jurisdiction of the Annex VII 
arbitral tribunal article 288, paragraph 1, of the Convention which reads as follows: 


 
A court or tribunal referred to in article 287 shall have jurisdiction over any dispute 
concerning the interpretation or application of this Convention which is submitted to 
it in accordance with this Part; 


 
38. Considering that the United Kingdom maintains that Ireland is precluded from having 
recourse to the Annex VII arbitral tribunal in view of article 282 of the Convention which 
reads as follows: 


If the States Parties which are parties to a dispute concerning the interpretation or 
application of this Convention have agreed, through a general, regional or bilateral 
agreement or otherwise, that such dispute shall, at the request of any party to the 
dispute, be submitted to a procedure that entails a binding decision, that procedure 
shall apply in lieu of the procedures provided for in this Part, unless the parties to the 
dispute otherwise agree; 


 
39. Considering that the United Kingdom maintains that the matters of which Ireland 
complains are governed by regional agreements providing for alternative and binding means of 
resolving disputes and have actually been submitted to such alternative tribunals, or are about to 
be submitted; 
 
40. Considering that the United Kingdom referred to the fact that Ireland has under 
article 32 of the 1992 Convention for the Protection of the Marine Environment of the North-
East Atlantic (hereinafter "the OSPAR Convention") submitted a dispute between Ireland and 
the United Kingdom "concerning access to information under article 9 of the OSPAR 







 


Convention in relation to the economic ‘justification’ of the proposed MOX plant" to an arbitral 
tribunal (hereinafter “the OSPAR arbitral tribunal”); 
 
41. Considering that the United Kingdom has further stated that certain aspects of the 
complaints of Ireland are governed by the Treaty establishing the European Community 
(hereinafter “the EC Treaty”) or the Treaty establishing the European Atomic Energy 
Community (hereinafter “the Euratom Treaty”) and the Directives issued thereunder and that 
States Parties to those Treaties have agreed to invest the Court of Justice of the European 
Communities with exclusive jurisdiction to resolve disputes between them concerning alleged 
failures to comply with such Treaties and Directives; 
 
42. Considering that the United Kingdom has also stated that Ireland has made public its 
intention of initiating separate proceedings in respect of the United Kingdom’s alleged breach of 
obligations arising under the EC Treaty and the Euratom Treaty; 
 
43. Considering that the United Kingdom maintains that the main elements of the dispute 
submitted to the Annex VII arbitral tribunal are governed by the compulsory dispute settlement 
procedures of the OSPAR Convention or the EC Treaty or the Euratom Treaty; 
 
44. Considering that, for the above reasons, the United Kingdom maintains that the 
Annex VII arbitral tribunal would not have jurisdiction and that, consequently, the Tribunal is 
not competent to prescribe provisional measures under article 290, paragraph 5, of the 
Convention; 
 
45. Considering that Ireland contends that the dispute concerns the interpretation or 
application of the Convention and does not concern the interpretation or application of either the 
OSPAR Convention or the EC Treaty or the Euratom Treaty; 
 
46. Considering that Ireland further states that neither the OSPAR arbitral tribunal nor the 
Court of Justice of the European Communities would have jurisdiction that extends to all of the 
matters in the dispute before the Annex VII arbitral tribunal; 
 
47. Considering that Ireland further maintains that the rights and duties under the 
Convention, the OSPAR Convention, the EC Treaty and the Euratom Treaty are cumulative, 
and, as a State Party to all of them, it may rely on any or all of them as it chooses; 
 
48. Considering that, in the view of the Tribunal, article 282 of the Convention is 
concerned with general, regional or bilateral agreements which provide for the settlement of 
disputes concerning what the Convention refers to as “the interpretation or application of this 
Convention”; 
 
49. Considering that the dispute settlement procedures under the OSPAR Convention, the 
EC Treaty and the Euratom Treaty deal with disputes concerning the interpretation or 
application of those agreements, and not with disputes arising under the Convention; 
 
50. Considering that, even if the OSPAR Convention, the EC Treaty and the Euratom 
Treaty contain rights or obligations similar to or identical with the rights or obligations set 
out in the Convention, the rights and obligations under those agreements have a separate 
existence from those under the Convention; 
 







 


51. Considering also that the application of international law rules on interpretation of 
treaties to identical or similar provisions of different treaties may not yield the same results, 
having regard to, inter alia, differences in the respective contexts, objects and purposes, 
subsequent practice of parties and travaux préparatoires; 
 
52. Considering that the Tribunal is of the opinion that, since the dispute before the 
Annex VII arbitral tribunal concerns the interpretation or application of the Convention and 
no other agreement, only the dispute settlement procedures under the Convention are relevant 
to that dispute; 
 
53. Considering that, for the reasons given above, the Tribunal considers that, for the 
purpose of determining whether the Annex VII arbitral tribunal would have prima facie 
jurisdiction, article 282 of the Convention is not applicable to the dispute submitted to the 
Annex VII arbitral tribunal; 
 
54. Considering that the United Kingdom contends that the requirements of article 283 of 
the Convention have not been satisfied since, in its view, there has been no exchange of views 
regarding the settlement of the dispute by negotiation or other peaceful means; 
 
55. Considering that article 283 of the Convention reads as follows: 


 
1. When a dispute arises between States Parties concerning the interpretation or 


application of this Convention, the parties to the dispute shall proceed 
expeditiously to an exchange of views regarding its settlement by negotiation or 
other peaceful means. 


 
2. The parties shall also proceed expeditiously to an exchange of views where a 


procedure for the settlement of such a dispute has been terminated without a 
settlement or where a settlement has been reached and the circumstances require 
consultation regarding the manner of implementing the settlement; 


 
56. Considering that the United Kingdom maintains that the correspondence between 
Ireland and the United Kingdom did not amount to an exchange of views on the dispute said 
to arise under the Convention; 
 
57. Considering that the United Kingdom contends further that its request for an 
exchange of views under article 283 of the Convention was not accepted by Ireland; 
 
58. Considering that Ireland contends that, in its letter written as early as 30 July 1999, it 
had drawn the attention of the United Kingdom to the dispute under the Convention and that 
further exchange of correspondence on the matter took place up to the submission of the 
dispute to the Annex VII arbitral tribunal; 
 
59. Considering that Ireland contends further that it has submitted the dispute to the 
Annex VII arbitral tribunal only after the United Kingdom failed to indicate its willingness to 
consider the immediate suspension of the authorization of the MOX plant and a halt to related 
international transports; 
 







 


60. Considering that, in the view of the Tribunal, a State Party is not obliged to continue 
with an exchange of views when it concludes that the possibilities of reaching agreement 
have been exhausted; 
 
61. Considering that, in the view of the Tribunal, the provisions of the Convention 
invoked by Ireland appear to afford a basis on which the jurisdiction of the Annex VII arbitral 
tribunal might be founded; 
 
62. Considering that, for the above reasons, the Tribunal finds that the Annex VII arbitral 
tribunal would prima facie have jurisdiction over the dispute; 
 
63. Considering that, in accordance with article 290, paragraph 1, of the Convention, the 
Tribunal may prescribe provisional measures to preserve the respective rights of the parties to 
the dispute or to prevent serious harm to the marine environment; 
 
64. Considering that, according to article 290, paragraph 5, of the Convention, provisional 
measures may be prescribed pending the constitution of the Annex VII arbitral tribunal if the 
Tribunal considers that the urgency of the situation so requires in the sense that action 
prejudicial to the rights of either party or causing serious harm to the marine environment is 
likely to be taken before the constitution of the Annex VII arbitral tribunal; 
 
65. Considering that the Tribunal must, therefore, decide whether provisional measures 
are required pending the constitution of the Annex VII arbitral tribunal; 
 
66. Considering that, in accordance with article 290, paragraph 5, of the Convention, the 
Annex VII arbitral tribunal, once constituted, may modify, revoke or affirm any provisional 
measures prescribed by the Tribunal; 
 
67. Considering that Ireland contends that its rights under certain provisions of the 
Convention, in particular articles 123, 192 to 194, 197, 206, 207, 211, 212 and 213 thereof, 
will be irrevocably violated if the MOX plant commences its operations before the United 
Kingdom fulfils its duties under the Convention; 
 
68. Considering that Ireland contends further that once plutonium is introduced into the 
MOX plant and it commences operations some discharges into the marine environment will 
occur with irreversible consequences; 
 
69. Considering that Ireland contends further that, if the plant becomes operational, the 
danger of radioactive leaks and emissions, whether arising from the operation of the plant, or 
resulting from industrial accidents, terrorist attacks, or other causes, would be greatly 
magnified; 
 
70. Considering that Ireland argues that the commissioning of the plant is, in practical terms, 
itself a near-irreversible step and it is not possible to return to the position that existed before the 
commissioning of the MOX plant simply by ceasing to feed plutonium into the system; 
 
71. Considering that Ireland argues that the precautionary principle places the burden on 
the United Kingdom to demonstrate that no harm would arise from discharges and other 
consequences of the operation of the MOX plant, should it proceed, and that this principle 







 


might usefully inform the assessment by the Tribunal of the urgency of the measures it is 
required to take in respect of the operation of the MOX plant; 
 
72. Considering that the United Kingdom contends that it has adduced evidence to 
establish that the risk of pollution, if any, from the operation of the MOX plant would be 
infinitesimally small; 
 
73. Considering that the United Kingdom maintains that the commissioning of the MOX 
plant on or around 20 December 2001 will not, even arguably, cause serious harm to the marine 
environment or irreparable prejudice to the rights of Ireland, in the period prior to the 
constitution of the Annex VII arbitral tribunal or at all;  
 
74. Considering that the United Kingdom contends that neither the commissioning of the 
MOX plant nor the introduction of plutonium into the system is irreversible, although 
decommissioning would present the operator of the plant with technical and financial 
difficulties, if Ireland were to be successful in its claim before the Annex VII arbitral tribunal; 
 
75. Considering that the United Kingdom argues that Ireland has failed to supply proof 
that there will be either irreparable damage to the rights of Ireland or serious harm to the 
marine environment resulting from the operation of the MOX plant and that, on the facts of 
this case, the precautionary principle has no application; 
 
76. Considering that the United Kingdom states that the manufacture of MOX fuel presents 
negligible security risks and it has in place very extensive security precautions in terms of the 
protection of the Sellafield site;  
 
77. Considering that the United Kingdom states that it hopes to reach agreement with 
Ireland on the constitution of the Annex VII arbitral tribunal within a short space of time; 
 
78. Considering that, at the public sitting held on 20 November 2001, the United 
Kingdom has stated that “there will be no additional marine transports of radioactive material 
either to or from Sellafield as a result of the commissioning of the MOX plant”; 
 
79. Considering that at the same sitting the United Kingdom stated further that “there will 
be no export of MOX fuel from the plant until summer 2002” and that “t 
here is to be no import to the THORP plant of spent nuclear fuel pursuant to contracts for 
conversion to the MOX plant within that period either” and clarified that the word “summer” 
should be read as “October”; 
 
80. Considering that the Tribunal places on record the assurances given by the United 
Kingdom as specified in paragraphs 78 and 79; 
 
81. Considering that, in the circumstances of this case, the Tribunal does not find that the 
urgency of the situation requires the prescription of the provisional measures requested by 
Ireland, in the short period before the constitution of the Annex VII arbitral tribunal; 
 
82. Considering, however, that the duty to cooperate is a fundamental principle in the 
prevention of pollution of the marine environment under Part XII of the Convention and 
general international law and that rights arise therefrom which the Tribunal may consider 
appropriate to preserve under article 290 of the Convention; 







 


 
83. Considering that, in accordance with article 89, paragraph 5, of the Rules, the Tribunal 
may prescribe measures different in whole or in part from those requested; 
 
84. Considering that, in the view of the Tribunal, prudence and caution require that 
Ireland and the United Kingdom cooperate in exchanging information concerning risks or 
effects of the operation of the MOX plant and in devising ways to deal with them, as 
appropriate; 
 
85. Considering that Ireland and the United Kingdom should each ensure that no action is 
taken which might aggravate or extend the dispute submitted to the Annex VII arbitral 
tribunal; 
 
86. Considering that, pursuant to article 95, paragraph 1, of the Rules, each party is 
required to submit to the Tribunal a report and information on compliance with any provisional 
measures prescribed; 
 
87. Considering that it may be necessary for the Tribunal to request further information 
from the parties on the implementation of provisional measures and that it is appropriate that the 
President be authorized to request such information in accordance with article 95, paragraph 2, 
of the Rules; 
 
88. Considering that, in the present case, the Tribunal sees no need to depart from the 
general rule, as set out in article 34 of its Statute, that each party shall bear its own costs; 
 
89. For these reasons, 
 
THE TRIBUNAL, 
 
1. Unanimously, 
 
 Prescribes, pending a decision by the Annex VII arbitral tribunal, the following 
provisional measure under article 290, paragraph 5, of the Convention: 
 


Ireland and the United Kingdom shall cooperate and shall, for this purpose, enter 
into consultations forthwith in order to: 


 
(a) exchange further information with regard to possible consequences for the 


Irish Sea arising out of the commissioning of the MOX plant; 
 
(b) monitor risks or the effects of the operation of the MOX plant for the Irish 


Sea; 
 
(c) devise, as appropriate, measures to prevent pollution of the marine 


environment which might result from the operation of the MOX plant. 
 
2. Unanimously, 
 
 Decides that Ireland and the United Kingdom shall each submit the initial report 
referred to in article 95, paragraph 1, of the Rules not later than 17 December 2001, and 







 


authorizes the President of the Tribunal to request such further reports and information as he 
may consider appropriate after that date. 
 
3. Unanimously, 
 
 Decides that each party shall bear its own costs. 
 
 
 Done in English and in French, both texts being authoritative, in the Free and 
Hanseatic City of Hamburg, this third day of December, two thousand and one, in three 
copies, one of which will be placed in the archives of the Tribunal and the others transmitted 
to the Government of Ireland and the Government of the United Kingdom, respectively. 
 
 


(Signed)     P. CHANDRASEKHARA RAO, 
President. 


 
 


(Signed)     Philippe GAUTIER, 
Registrar. 


 
 
 
 Judges CAMINOS, YAMAMOTO, PARK, AKL, MARSIT, EIRIKSSON and JESUS 
append a joint declaration to the Order of the Tribunal. 
 
 Vice-President NELSON, Judges MENSAH, ANDERSON, WOLFRUM, TREVES, 
JESUS and Judge ad hoc SZÉKELY append separate opinions to the Order of the Tribunal. 
 







JOINT DECLARATION 
OF JUDGES CAMINOS, YAMAMOTO, PARK,  


AKL, MARSIT, EIRIKSSON AND JESUS 
 


The dispute between Ireland and the United Kingdom as it appears before the 
Tribunal is characterized by an almost total lack of agreement on the scientific evidence with 
respect to the possible consequences of the operation of the MOX plant on the marine 
environment of the Irish Sea. 


 
Under these circumstances of scientific uncertainty, the Tribunal might have been 


expected to have followed the path it took in the Southern Bluefin Tuna Cases to prescribe a 
measure preserving the existing situation.  In its wisdom, it did not do so.  It decided, in the 
circumstances of the case, that, in the short period before the constitution of an arbitral 
tribunal under Annex VII to the United Nations Convention on the Law of the Sea, the 
urgency of the situation did not require it to lay down, as binding legal obligations, the 
measures requested by Ireland. 


 
We have supported this decision.  The circumstances of the case which have 


influenced us in this regard include, first, as for Ireland's request that marine transport 
associated with the plant cease, that the United Kingdom has made assurances that there 
would be no such transport in the relevant period.  Second, with respect to Ireland's request to 
prevent the commissioning of the plant, we are influenced by the United Kingdom statement 
that the commissioning of the plant and the introduction of plutonium into the system is not 
irreversible. 


 
More importantly, our position is a response to another characteristic of the dispute as 


presented to the Tribunal, that is, the almost complete lack of cooperation between the 
Governments of Ireland and the United Kingdom with respect to the environmental impact of 
the planned operations.  It is clear that this state of affairs has its origin in a long-standing 
dispute with respect to other activities at the Sellafield site, but those activities are not before 
the Tribunal. 


 
The Tribunal has identified the duty to cooperate as a fundamental principle in the 


regime of the prevention of pollution of the marine environment under Part XII of the 
Convention and general international law.  Against the background of that duty, we regard 
the most effective measure that the Tribunal could have adopted was to require the parties to 
cooperate forthwith.  It is not, we trust, an idle hope that the results of the consultations 
prescribed will include a common understanding of the scientific evidence and a common 
appreciation of the measures which must be taken with respect to the plant to prevent harm to 
the marine environment. 


 
(Signed)   Hugo Caminos 


 (Signed)   Soji Yamamoto 
(Signed)   Choon-Ho Park 


 (Signed)   Joseph Akl 
 (Signed)   Mohamed Mouldi Marsit 


 (Signed)   Gudmundur Eiriksson 
 (Signed)   José Luis Jesus 


 







SEPARATE OPINION OF VICE-PRESIDENT NELSON 


 
 These observations will deal briefly with the role of section 1, in particular 
article 282, in the scheme of the dispute settlement system contained in Part XV of the 
Convention. 
 
1. At the outset it is necessary to note that States Parties are free to settle disputes 
concerning the interpretation or application of this Convention by any peaceful means of their 
own choice. 
 
 Article 280 makes this quite clear.  It reads as follows: 
 


Nothing in this Part impairs the right of any States Parties to agree at any time to 
settle a dispute between them concerning the interpretation or application of this 
Convention by any peaceful means of their own choice.  (Emphasis added) 


 
2. The whole object of section 1 of Part XV of the Convention is to ensure that disputes 
concerning the interpretation or application of the Convention are settled by peaceful means 
and not necessarily by the mechanism for dispute settlement embodied in the Convention.  
That was the intent of the drafters of the Convention.  In a memorandum with respect to the 
negotiating text on this matter President Amerasinghe stated that: “[w]hile imposing the 
general obligation to exchange views and to settle disputes by peaceful means, these articles 
give complete freedom to the parties to utilize the method of their choosing, including direct 
negotiation, good offices, mediation, conciliation, arbitration or judicial settlement” (UN 
Doc. A/CONF.62/WP.9/ADD.1, Off. Rec. V., p. 122).  The view was also put forward that 
“when an agreement existed between parties to a dispute whereby they had assumed an 
obligation to settle any given dispute by recourse to a particular method, that agreement 
should have precedence over the procedures agreed upon in the new Convention” (Statement 
by the Japanese delegation at the 60th plenary, paragraph 55, ibid., p. 27.  See too the 
observations of Argentina at the 59th plenary, paragraph 46, ibid., p. 18, and the Virginia 
Commentary V, p. 26). 
 
3. It is in this context that article 282, which has been the subject-matter of much debate 
in this case, should be read.  It states that: 
 


If the States Parties which are parties to a dispute concerning the interpretation or 
application of this Convention have agreed, through a general, regional or bilateral 
agreement or otherwise, that such dispute shall, at the request of any party to the 
dispute, be submitted to a procedure that entails a binding decision, that procedure 
shall apply in lieu of the procedures provided for in this Part, unless the parties to the 
dispute otherwise agree.  (Emphasis added) 


 
4. This provision, in my view, constitutes a hurdle which ought to be crossed before the 
procedures in section 2 of Part XV can be invoked.  It contains certain requirements which must 
be met before the mandatory procedures in section 2 can be utilised. 
 
5. The requirements are as follows. First, the dispute between the parties must concern the 
interpretation and application of the Convention on the Law of the Sea.  Secondly, the parties 
must have entered into an agreement - general, regional, bilateral or otherwise - to submit 
such dispute to a procedure that entails a binding decision.  It will be remembered that in the 







Southern Bluefin Tuna Award (39 ILM 1359 (2000)) where the companion article 281 was at 
issue, the Arbitral Tribunal found it necessary to deal with the expression “and the agreement 
between the parties does not exclude any further procedure” (see article 281, paragraph 1).  
That Tribunal came to the conclusion “that Article 16 of the 1993 Convention ‘exclude[s] any 
further procedure’ within the contemplation of Article 281(1)” – though not expressly 
(paragraph 59, p. 1390, ibid.).  Justice Sir Kenneth Keith in his Separate Opinion, relying on 
the same requirement in article 281, came to a very different conclusion, holding that 
Article 16 of the Convention for the Conservation of Southern Bluefin Tuna did “not 
‘exclude’ the jurisdiction of this tribunal in respect of disputes arising under UNCLOS” 
(paragraph 30, p. 1401, ibid.). 
 
6. The point being made here is that it is in the requirements contained in articles 281 and 
282 that can be found the crucial test whereby there can be any resort to the compulsory 
procedures embodied in section 2 of Part XV.  In other words the bar created by these articles 
can only be circumvented when the requirements are met. 
 
7. For the reasons given in the Order, I am in agreement with the Tribunal that “for the 
purpose of determining whether the Annex VII arbitral tribunal would have prima facie 
jurisdiction, article 282 of the Convention is not applicable to the dispute submitted to the 
Annex VII arbitral tribunal” (paragraph 53).  However, I have doubts concerning the reach of 
paragraph 51, which may well render article 282 or article 281 ineffective. 
 
8. These observations should not be construed as denying the centrality of the dispute 
settlement procedure in the scheme of the Convention, so eloquently described by President 
Amerasinghe as being “the pivot upon which the delicate equilibrium of the compromise must 
be balanced.  Otherwise the compromise will disintegrate rapidly and permanently … Effective 
dispute settlement would also be the guarantee that the substance and intention within the 
legislative language of the convention will be interpreted both consistently and equitably” 
(A/CONF.62/WP.9/ADD.1, Off. Rec. V, p. 122, also cited by Sir Kenneth Keith in his Separate 
Opinion). 
 


(Signed)   Dolliver Nelson 
 







 


SEPARATE OPINION OF JUDGE MENSAH 
 


I agree with the finding of the Tribunal that, in the circumstances of the present case, 
the urgency of the situation does not require the prescription of the provisional measures 
requested by Ireland.  On the facts as presented to the Tribunal in this case, I do not find that 
the requirements for the prescription of provisional measures under article 290, paragraph 5, 
of the Convention are satisfied in respect of the rights which Ireland claims have been 
violated by the United Kingdom. 


 
In considering a request for the prescription of provisional measures under article 290, 


this Tribunal is governed by both paragraphs 1 and 5 of that article.  Paragraph 1 sets out the 
parameters and conditions for the prescription of provisional measures in general.  As the 
article puts it, provisional measures may be prescribed if the court or tribunal to which a 
request is addressed considers that such measures are “appropriate under the circumstances to 
preserve the respective rights of the parties to the dispute or to prevent serious harm to the 
marine environment, pending the final decision”.  The jurisprudence of international judicial 
bodies makes it clear that provisional measures are essentially exceptional and discretionary 
in nature, and are only appropriate if the court or tribunal to which a request is addressed is 
satisfied that two conditions have been met.  The first condition is that the court or tribunal 
must find that the rights of either one or other of the parties might be prejudiced without the 
prescription of such measures, i.e. if there is a credible possibility that such prejudice of 
rights might occur.  The second condition is that the prejudice of rights would be irreparable 
in the sense that it would not be possible to restore the injured party materially to the situation 
that would have prevailed without the infraction complained of, or that the infraction “could 
not be made good simply by the payment of an indemnity or by compensation or restitution 
in some other material form” (case concerning the Denunciation of the Treaty of 2 November 
1865 between China and Belgium, P.C.I.J., Series A, No. 8, p. 7).  In the case of a request 
under article 290 of the Convention provisional measures may also be prescribed to prevent 
serious harm to the marine environment. 
 


It is not necessary for present purposes to enter into a full discussion of what are the 
essential elements of the concept of “irreparable prejudice” of rights or even of that of 
“serious damage to the marine environment”.  Suffice it to say that a court or tribunal will not 
prescribe provisional measures unless it is satisfied that some irreversible prejudice of rights 
or serious harm to the marine environment might occur in the absence of such measures. 
 


But whatever may be the considerations for determining that the prescription of 
provisional measures is appropriate under paragraph 1 of article 290 of the Convention, it is 
important to recognize that they are not the only factors that need to be taken into account 
when dealing with a request for provisional measures under paragraph 5 of article 290.  In 
other words, although the conditions for provisional measures under paragraph 1 are 
necessary for prescription of measures under paragraph 5, they are not sufficient.  This is 
because the situations dealt with under the two paragraphs are different from each other in 
two important respects.  The first difference arises from the fact that, whereas a request for 
the prescription of provisional measures under paragraph 1 of article 290 is dealt with by the 
court or tribunal to which the “dispute has been duly submitted” (and which, therefore, is 
expected to deal with the substance of the dispute, including as appropriate, questions of 
jurisdiction, admissibility and merits,) a request for provisional measures under paragraph 5 
is considered by a court or tribunal that will not deal with any of the substantive aspects of 
the dispute, except the relatively simple issue of whether or not there is reason to believe that 







 


prima facie the court or tribunal to which the dispute is to be submitted would have 
jurisdiction to adjudicate upon the dispute.  The second difference is that a court or tribunal 
dealing with a request for provisional measures under paragraph 1 of article 290 is required to 
consider measures that are appropriate to preserve rights or prevent harm “pending the final 
decision” in the case.  On the other hand, a court or tribunal considering a request for 
provisional measures under paragraph 5 of article 290 has power only to prescribe measures 
pending the constitution of the arbitral tribunal to which the dispute is being submitted, i.e. 
the Annex VII arbitral tribunal.  These are not mere technical differences: they have 
significant implications not only with regard to the considerations and factors that need to be 
taken into account by the respective courts or tribunals but also with regard to the approach to 
be adopted in considering the evidence adduced before them.  For example, in dealing with 
the possibility of prejudice to rights or serious harm to the marine environment, a court or 
tribunal operating under paragraph 5 of article 290 of the Convention must bear in mind that 
it is not within its purview to consider, let alone to decide, whether there is the possibility of 
such prejudice or harm “before a final decision” is reached on the claims and counter-claims 
of the parties in the dispute.  That court or tribunal is only required and empowered to 
determine whether, on the evidence adduced before it, it is satisfied that there is a reasonable 
possibility that a prejudice of rights of the parties (or serious damage to the marine 
environment) might occur prior to the constitution of the arbitral tribunal to which the 
substance of the dispute is being submitted.  This difference in the temporal dimension of the 
competence of the tribunal imposes a measure of constraint on a court or tribunal dealing 
with a request for provisional measures under article 290, paragraph 5, of the Convention.  
That constraint applies fully to this Tribunal in the present case.  
 


This means that the Tribunal should exercise considerable self-discipline to ensure 
that it does not deal with, or even appear to be dealing with, matters that fall outside its 
competence.  This applies especially to the way in which it reacts to the evidence that may be 
submitted by the parties regarding the possibility or otherwise of prejudice of rights or harm 
to the marine environment, especially where, as in the majority of cases, there are wide 
differences between the estimations of the parties and their experts.  In such a situation it is 
important for the Tribunal to appreciate at all times that it is not for it to determine whether or 
not there is a potential for prejudice of rights or harm to the marine environment in the 
abstract, but rather whether there is evidence that potential prejudice or harm might occur in 
the period covered by its competence, that is to say, in the period pending the constitution of 
the Annex VII arbitral tribunal.  Once again, this is not just a minor point of detail.  It has 
substantive significance for the issue of urgency that is a precondition of the special 
jurisdiction conferred on the Tribunal by paragraph 5 of article 290 of the Convention.  That 
provision expressly states that provisional measures may be prescribed if “the urgency of the 
situation so requires”.  The implication is that the Tribunal is required not only to conclude 
that there is the possibility of “irreparable prejudice” to the rights of one or other of the 
parties (or serious damage to the marine environment), but also that this possibility might 
occur in the period pending the constitution of the Annex VII arbitral tribunal.  Thus the 
Tribunal may find that it is not appropriate to prescribe provisional measures even where 
there is evidence that some prejudice of rights or harm might occur in the future.  This would 
be so if it concludes that the prejudice or harm is unlikely to materialise prior to the 
constitution of the arbitral tribunal. It may also refuse to prescribe provisional measures if it 
finds that some prejudice or harm might occur but that such prejudice or harm would not be 
irreversible (“irreparable”).  In such situations it would be entirely reasonable for the Tribunal 
to conclude that it is not appropriate for it to prescribe any provisional measures because the 
urgency of the situation does not require the prescription of such measures in the period for 







 


which it has the competence to act under article 290, paragraph 5.  This does not, of course, 
mean that the prejudice or harm to be prevented must be one whose full effect would 
necessarily be felt before the constitution of the arbitral tribunal.  Far from it.  The Tribunal is 
competent, and indeed is required, to act to prevent prejudice of rights or harm that can 
reasonably be foreseen, even if the full effects would occur after the constitution of the 
arbitral tribunal.  In any event, it must be made clear that a finding by the Tribunal that the 
evidence before it does not convince it that irreparable prejudice of rights or harm might 
occur before the constitution of the arbitral tribunal does not in any way imply that the 
Tribunal is saying or even suggesting that such prejudice or harm might not occur at any time 
during the pendency of the dispute.  It certainly does not mean that the Tribunal has found 
that such damage will not occur.  It merely means that enough evidence has not been 
presented to satisfy the Tribunal that it is appropriate to exercise what is universally accepted 
to be an exceptional and discretionary power.  In this case that discretion is to be exercised in 
respect of a period that is much shorter than would be the case in a request for provisional 
measures under paragraph 1 of article 290 of the Convention.  
 


These considerations lead me to the view that the Tribunal acted correctly in not 
concentrating too much attention on the existence or nature of “long-term” potential risks of 
damage to Ireland or harm to the marine environment as a result of the commissioning of the 
MOX plant.  On that issue, there is a clear and palpable difference of opinion between the 
parties, and the evidence or lack of evidence is such that reasonable minds can and will 
probably differ as to the conclusions to be drawn.  But, in my view, it was not necessary or 
even appropriate for this Tribunal to decide on that issue.  The Annex VII arbitral tribunal 
will have ample opportunity (and hopefully fuller and more relevant information) to consider 
and take a view on the matter; as it is its exclusive competence to do.  And, in any case, it is 
important to note that whatever conclusion the Tribunal might have reached on the matter 
could be modified or rejected by that arbitral tribunal. In the present case, all that was 
required of the Tribunal was to consider whether any rights of Ireland or the United Kingdom 
or any threat of serious harm to the marine environment needed protection in the period prior 
to the composition of the Annex VII arbitral tribunal.  On that point, I agree with the 
conclusion that the evidence before the Tribunal does not suffice to show either that 
irreversible prejudice might occur to any rights of Ireland or that serious harm to the marine 
environment might occur, solely as a result of the commissioning of the MOX plant, in the 
period between now and the constitution of the Annex VII arbitral tribunal.  In coming to this 
conclusion I have taken into account the information that the constitution of the Annex VII 
arbitral tribunal is expected to be completed before the beginning of the spring of 2002, as 
well as the commitment made by the United Kingdom that there will be no maritime 
transport of radioactive material before the summer of 2002 (paragraphs 78 and 79 of the 
Order).  
 


I note that Ireland has submitted that the “inevitability of irreparable prejudice to the 
right of Ireland to insist upon these preconditions to the commissioning of the plant, if the 
plant is commissioned before a ruling on the merits of its claim, is obvious” (paragraph 148 
of the Request for provisional measures).  I do not consider that this submission is valid.  
This Tribunal is not competent to prescribe provisional measures to prevent irreparable 
prejudice “before a ruling on the merits” of the Irish claim.  It can only act if it is satisfied 
that there might be irreparable prejudice before the constitution of the Annex VII arbitral 
tribunal.  This requirement applies both to the “procedural rights” to which Ireland refers in 
its claim, such as rights under articles 123, 197, 206 and 207, as well as the “substantive 
rights”, such as those in articles 192 and 194. 







 


 
As far as the substantive right of Ireland not to have its marine environment polluted 


as a result of the commissioning and operation of the MOX plant is concerned, the evidence 
presented is, in my view, not sufficient to show that the commissioning of the MOX plant on 
20 December would, in itself, result in irreparable damage to Ireland before the constitution 
of the Annex VII arbitral tribunal.  Both parties appear to agree in their submissions, that 
neither the authorization of the MOX plant nor its commissioning is technically irreversible.  
Indeed, the evidence suggests that it is the United Kingdom that runs a greater risk if it goes 
ahead with commissioning and is later ordered by the Annex VII arbitral tribunal to take 
other action in connection with the commissioning or operation of the plant.   
 


But, while I share the Tribunal’s conclusion that, in the circumstances of this case, the 
urgency of the situation does not require the prescription of the provisional measures 
requested by Ireland, I would have felt more comfortable if the Tribunal had indicated in 
clear and specific terms the reason for this conclusion.  As I see it, the reason is that it is not 
reasonable to believe that any pollution of Ireland’s marine environment might occur in the 
period between the issue of the Order of this Tribunal and the constitution of the Annex VII 
arbitral tribunal, sometime before the spring of 2002.  
 


With regard to the “procedural rights” (cooperation and consultation) which Ireland 
claims have been violated by the United Kingdom, I agree with the Tribunal that some at 
least of these are “rights” that may “be appropriate for protection” by provisional measures 
under article 290 of the Convention (paragraph 82 of the Order).  However, I do not find that 
any irreparable prejudice to Ireland has occurred or might occur before the constitution of the 
arbitral tribunal.  In my view none of the violations of the procedural rights arising from the 
duty to cooperate or to consult or to undertake appropriate environmental assessments are 
“irreversible” in the sense that they cannot effectively be enforced against the United 
Kingdom by decision of the Annex VII arbitral tribunal, if the arbitral tribunal were to 
conclude that any such violations have in fact occurred.  For example, it would be within the 
competence of the Annex VII arbitral tribunal to order the United Kingdom either to 
decommission the MOX plant altogether or to go back to the drawing board and take action 
to comply with any applicable procedural requirements that the arbitral tribunal finds should 
have been followed before giving final authorization for the MOX plant.  Thus, in my view, 
the violations of the “procedural rights” about which Ireland complains are capable of being 
made good by reparations that the arbitral tribunal may consider appropriate.  I regret that the 
Tribunal did not consider it necessary to deal explicitly and directly with this aspect of the 
matter. 


 
(Signed)   Thomas A. Mensah 







 


SEPARATE OPINION OF JUDGE ANDERSON  
 
 I have voted in favour of the Order because I concur fully with the reasoning of the 
Tribunal on the main substantive issues.  In particular, I endorse the clear conclusion in 
paragraph 81 of the Order that  


 
in the circumstances of this case, the Tribunal does not find that the urgency of the 
situation requires the prescription of the provisional measures requested by Ireland, in 
the short period before the constitution of the Annex VII arbitral tribunal. 


 
 However, I consider that the Order goes too far in two respects (namely, jurisdiction and 
the dispositif), and not far enough in its findings regarding two other issues (namely, the 
preservation of rights and the prevention of serious harm to the marine environment).  In 
accordance with article 8, paragraph 6, of the Resolution on the Internal Judicial Practice of the 
Tribunal, this separate opinion concentrates on these four points of difference with the Order. 
 
1. Jurisdiction 
 
 In regard to the question of jurisdiction, the role of the Tribunal in cases under 
article 290, paragraph 5, is rather unusual: the Tribunal has to form a view on the question of 
another tribunal’s jurisdiction.  The standard of appreciation is simply that of a prima facie 
case, without prejudice to the decision of the other tribunal once it has been constituted.  It 
may be recalled that the prima facie test, in relation to the similar question of interim 
measures under article 41 of the Statute of the International Court of Justice, was explained 
many years ago by Judge Lauterpacht in the following terms: 
 


The Court may properly act under the terms of article 41 provided that there is in 
existence an instrument … which prima facie confers jurisdiction upon the Court and 
which incorporates no reservations obviously excluding its jurisdiction.1  


 
 In applying the second part of this test, Judge Lauterpacht treated as obviously excluding 
the Court’s jurisdiction a reservation by the Respondent in that case which he regarded as 
invalid but which had not been found by the Court to be invalid.  He applied the prima facie test 
to both the rule and the qualification. 
 
 Applying this approach to the present case, the rule in article 286 is clear, but there 
exists a qualification by virtue of the cross-reference to section 1, which includes articles 282 
and 283. 
 
 The question of the possible application of article 282 to the procedures for dispute 
settlement contained in the OSPAR Convention and the EC Treaties involves the resolution of 
complex issues of fact and law upon which the parties submitted different arguments.  Similarly, 
the correspondence between the two Governments displays something of a mutual lack of 
comprehension and was interpreted differently in regard to article 283 by the parties before the 
Tribunal. 
 
 On the basis of the limited materials before it, the Tribunal has to take a prima facie 
view of the question of the arbitral tribunal’s jurisdiction.  Applying the test of Judge 


                                             
1 Interhandel case, I.C.J. Reports 1957, p. 105, at pp. 118-119. 







 


Lauterpacht, the question is whether article 282 amounts to a qualification “obviously 
excluding” the jurisdiction of the arbitral tribunal.  The same question arises in regard to 
article 283.  The Tribunal has given a negative answer to both these questions.  Nonetheless, I 
retain doubts, on the basis of the factual materials presented, about some of the reasoning, 
notably that contained in paragraphs 52 and 60 of the Order, and thus the conclusions in 
paragraphs 61 and 62. 
 
2. The Disposal of the Case 
 
 In my opinion, the correct disposal of the case would have been to decline to accede to 
the requests of the Applicant, whilst encouraging, in the reasoning leading up to the dispositif, 
further contacts between the parties on matters of immediate concern to the Applicant, including 
information on security precautions.  Such a disposal of the case would have followed, broadly, 
the approach adopted by the International Court of Justice in the Great Belt case, where the 
dispositif reads:  
 


Finds that the circumstances, as they now present themselves to the Court, are not such 
as to require the exercise of its power under article 41 of the Statute to indicate 
provisional measures.2 
 


 In its reasoning, the Court had earlier indicated that “any negotiation between the Parties 
… is to be welcomed”.3  In my opinion, such a disposal of the Application would have been 
more appropriate in the present instance than the prescription under article 290 of the measures 
contained in points 1 and 2 of the dispositif.  The type of broad consultation prescribed in 
point 1(a), whilst valuable in itself, goes beyond the scope of articles 123 and 197 of the 
Convention, being based also on duties to cooperate under general international law, as indeed 
is expressly noted in paragraph 82 of the Order.  (The situation is similar to that identified by the 
International Court of Justice in the Nicaragua case, where it stated that: 
 


Principles such as those of the non-use of force … and the freedom of navigation, 
continue to be binding as part of customary international law, despite the operation of 
provisions of conventional law in which they have been incorporated.4  


 
 The situation is also analogous to that described in paragraph 50 of the present Order).  
In particular, the matters identified in paragraph 84 for consultations relate more to broad duties 
under customary law than to subjects falling within the scope of articles 123 and 197.  Subjects 
of that nature are more suited to a call for normal diplomatic exchanges than to inclusion in a 
formal measure prescribed under article 290.  Turning to the specific measures prescribed in 
paragraphs 1(b) and (c), they both appear to me to be fully covered by existing arrangements, 
including those under Euratom.  Accordingly, I retain doubts as to whether these measures 
under article 290 are appropriate to preserve the rights under the Convention claimed by the 
Applicant before the arbitral tribunal, whilst accepting there is scope for closer bilateral contacts 
between the parties. 
 
 I turn now to points on which I would have gone further than is indicated in the terms of 
the Order. 
 
                                             
2 I.C.J. Reports 1991, p. 12, at p. 20, paragraph 38. 
3 Ibid., paragraph 35. 
4 I.C.J. Reports 1984, p. 392, at p. 424. 







 


3. The First Request of the Applicant (paragraphs 65 to 74 of the Order) 
 
 In its principal submission, the Applicant sought the equivalent of an injunction 
restraining pendente lite the Respondent from allowing the MOX plant to commence operations 
and production on 20 December 2001 – a request which the Tribunal clearly did not accept.  It is 
common ground that the plant is situated on the territory of the United Kingdom and thus under 
the sovereignty of the United Kingdom.  In the terms of the draft articles on Prevention of 
Transboundary Harm from Hazardous Activities recently adopted by the International Law 
Commission, the plant will conduct “activities not prohibited by international law”.5  In the 
terms of the Convention on the Law of the Sea, the plant falls to be considered in the context of 
article 193, which reads: 
 


States have the sovereign right to exploit their natural resources pursuant to their 
environmental policies and in accordance with their duty to protect and preserve the 
marine environment. 


 
 The operation of the plant involves a dry process, but, as an indirect result of normal 
cleaning work, it is expected to result in the introduction of some very small amounts of liquid 
and gaseous substances and energy into the marine environment of the Irish Sea by two 
pathways: first, via an outfall structure, within the meaning of article 207, and secondly via the 
atmosphere, to which article 212 applies.   
 
 The question before the Tribunal was whether there would be irreparable harm to any of 
the rights claimed by the Applicant under articles 123, 192 to 194, 197, 206, 207, 211, 212 and 
213 arising from alleged breaches of its duties under those articles by the Respondent.  These 
rights were categorised, in broad terms, as the right to ensure that the Irish Sea will not be 
subject to additional radioactive pollution; procedural rights to have the Respondent prepare 
proper environmental impact statements; and the right to cooperation and coordination over the 
protection of the Irish Sea as a semi-enclosed sea.6  As regards the first category, in view of the 
small scale of the introductions from the MOX plant and its distance of over 100 miles from 
Ireland, it is not clear to me that there will be irreparable prejudice to any rights of the Applicant 
or “serious harm to the marine environment” for the purposes of article 290, paragraph 5, 
especially recalling the short period of time before the constitution of the arbitral tribunal.  
Turning to the second category, in view of the existence not only of a national environmental 
impact statement and a study prepared for the EC Commission, but also the positive formal 
opinion issued by the EC Commission after a review by independent experts (on which both 
parties relied, albeit in different ways), it is not clear to me that any procedural rights claimed by 
the Applicant suffered irreparable prejudice. 
 
 As regards the third category, cooperation and consultation, in regard to which the 
Applicant relied upon article 123, I would add the following.  It is common ground that the Irish 
Sea satisfies the definition of a “semi-enclosed sea” contained in article 122 of the Convention.  
Article 123 calls for the coordination, by States bordering a semi-enclosed sea, of the 
implementation of rights and duties with respect to the protection and preservation of the marine 
environment.  
 
                                             
5 Draft article 1, in Report of the ILC (2001), paragraph 97.  According to draft article 3, “The State of origin 
shall take all appropriate measures to prevent significant transboundary harm or at any event to minimize the 
risk thereof.” 
6 ITLOS/PV.01/06, p. 28. 







 


As regards the condition of the Irish Sea, the Applicant contended that “as a result of 
radioactive pollution from Sellafield, the Irish Sea is amongst the most radioactively polluted 
seas in the world”.7  The current status of the Irish Sea was described in a recently published 
study, undertaken by a member of a marine laboratory in the Isle of Man in the centre of the 
Irish Sea, in the following terms: 
 


There are several anthropogenic inputs which are of concern and require continued 
monitoring - sewage, heavy metals, organic compounds and radionuclides.  None 
currently have widespread severe impact, and most inputs are being reduced.  The 
overall prognosis for the Irish Sea is one of cautious optimism.8 
 


The Tribunal was not called upon to make findings on these issues, having regard to the urgent 
and limited nature of these proceedings. 
 
 Turning to the content of article 123, it can be viewed in many ways as a particular 
application to the law of the sea of the general duty of States to cooperate, as laid down in 
Article 2 of the Charter of the UN, as well as wider duties of voisinage.  Article 123 was cast in 
weak terms (“should” / “shall endeavour”) in order to safeguard the worldwide application of 
the Convention’s provisions and its unified character.9  Article 123 provides a choice: States 
bordering a semi-enclosed sea are to endeavour to coordinate their actions in certain matters (in 
simple terms, fisheries management, environmental protection and marine scientific research) 
either “directly or through an appropriate regional organization”.  In other words, article 123 
does not require cooperation to be at the bilateral level so long as there is cooperation through an 
appropriate regional body.  (One of the seas in mind during the Law of the Sea Conference was 
the Mediterranean Sea, where some coastal States did not enjoy mutual recognition or maintain 
diplomatic relations.)  In other words, there does not have to be a bilateral “Irish Sea 
Conference” along the lines of the North Sea Conferences10 in order to secure compliance with 
article 123.  Provided appropriate regional bodies exist, the necessary coordination can be 
achieved through them.  In the case of the Irish Sea, the management of living resources is 
coordinated by means of the common fisheries policy of the EC; environmental protection, 
including the monitoring of the level of nuclear radiation, is coordinated through Euratom, the 
EC and OSPAR; and research into the scientific qualities of the waters and the status of the 
living resources is coordinated through the International Council for the Exploration of the 
Sea,11 as well as through EC programmes.  In my opinion, since the appropriate bodies do exist 
in regard to the Irish Sea and there is extensive, if not full, coordination through such bodies and 
since, moreover, there clearly have been some bilateral contacts between the parties at 
ministerial level in regard to the Irish Sea, there is little to be examined in the Applicant’s claims 
under article 123. 
 
 On these points, therefore, the Order could have gone further, in my opinion, and 
reached conclusions upon the questions of preserving rights claimed by the Applicant and of 
“serious harm to the marine environment”, within the meaning of article 290.  In particular, I 


                                             
7 Request for provisional measures, paragraph 10, citing the “STOA Report”. 
8 R.G. Hartnoll, “The Irish Sea”, in C.R.C. Sheppard (ed.), Seas at the Millennium: An Environmental 
Evaluation (2000), Vol. I, Preface to Chapter 6. 
9 An account of the discussions on what became article 123 is to be found in the Virginia Commentary: see 
Nandan and Rosenne (eds.), United Nations Convention on the Law of the Sea 1982, A Commentary, 
Volume III, at pp. 356ff. 
10 Information is posted on <http://www.dep.no/md/nsc/ >. 
11 The Irish Sea is ICES Statistical Area VIIa. 







 


would have been prepared to support findings that it had not been shown that any irreparable 
prejudice would be caused to the rights claimed by the Applicant, nor that serious harm to the 
marine environment would occur, before the constitution of the arbitral tribunal under 
Annex VII. 
 
4. The Second Request of the Applicant (Paragraphs 78 to 80 of the Order) 
 
 In view of paragraph 80 of the Order, the Tribunal was not called upon to examine the 
implications of the Applicant’s second request.  The request, had it been granted in the wide 
terms proposed, would appear to have required the Respondent to prohibit every vessel flying its 
flag and carrying radioactive substances, materials or wastes associated with the MOX plant 
from sailing in the internal and territorial waters of the United Kingdom, as well as in the waters 
beyond the territorial sea over which it exercises jurisdiction in accordance with Part XII of the 
Convention, towards the maritime boundary with Ireland in the centre of the Irish Sea.12  The 
request would also appear to have required the Respondent to prohibit foreign-flagged vessels13 
carrying such substances, etc., from exercising rights of passage and navigation through waters 
under the sovereignty or jurisdiction of the United Kingdom.  Such rights of third states are 
clearly provided for in the Convention: in particular, articles 17, 22, paragraph 2, 23 and 58 are 
relevant.  Had it been necessary for the Tribunal to examine this very broad request, some much 
wider issues would have been raised. 
 


(Signed)   David Anderson 
 


                                             
12 As to which, see Report 9-5 in Charney and Alexander (eds.), International Maritime Boundaries (1993), 
Vol. II, p. 1767. 
13 Including, seemingly, even vessels which complied fully with internationally agreed standards applicable to 
such vessels, notably the INF Code under the SOLAS Convention. 







SEPARATE OPINION OF JUDGE WOLFRUM 
 


I concur fully with paragraph 89 as well as with the reasoning of the Order in general.  
The following observations are meant to add to the reasoning or to emphasise certain 
elements therein. 
 
Article 282 of the Convention 
 


The United Kingdom challenges the jurisdiction of the arbitral tribunal to be 
established under Annex VII of the Convention by invoking article 282 of the Convention.  
The United Kingdom argues that parts of the case could have been brought or, in fact, had 
already been brought before different procedures for the settlement of disputes.  Since such 
procedures as the one provided for in the OSPAR Convention or the Court of Justice of the 
European Communities would entail binding decisions, they would take precedence over the 
dispute settlement system as provided for in Part XV, section 2, of the Convention.  This does 
not sufficiently take into consideration either the wording of article 282 of the Convention, 
the context in which it has to be read, or the objective pursued by Part XV of the Convention.  
The dispute settlement system under the OSPAR Convention is designed to settle disputes 
concerning the interpretation and application of that Convention and not concerning the 
Convention on the Law of the Sea.  Article 220 of the EC Treaty empowers the Court of 
Justice of the European Communities to “… ensure that in the interpretation and application 
of this Treaty the law is observed …”.  This provision has to be read together with article 292 
of the EC Treaty, according to which “Member States undertake not to submit a dispute 
concerning the interpretation or application of this Treaty to any method of settlement other 
than those provided for therein.”  This does not suggest that the Court of Justice of the 
European Communities will decide on disputes concerning the interpretation and application 
of the Convention. 
 


It is well known in international law and practice that more than one treaty may bear 
upon a particular dispute.  The development of a plurality of international norms covering the 
same topic or right is a reality.  There is frequently a parallelism of treaties, both in their 
substantive content and in their provisions for settlement of disputes arising thereunder.  
However, a dispute under one agreement, such as the OSPAR Convention does not become a 
dispute under the Convention on the Law of the Sea by the mere fact that both instruments 
cover the issue.  If the OSPAR Convention, the Euratom Treaty or the EC Treaty were to set 
out rights and obligations similar or even identical to those of the Convention on the Law of 
the Sea, these would still arise from rules having a separate existence from those of the 
Convention on the Law of the Sea.  
 


The Tribunal alludes to this point, albeit only indirectly, in paragraph 51.  It 
emphasises that, without expressly mentioning it, the application of rules of the Vienna 
Convention on the Law of Treaties on the interpretation of international treaties may not yield 
the same results in respect of such provisions.  This is due to the fact that, in interpreting such 
provisions, the different contexts, objectives, subsequent practice of parties and travaux 
préparatoires are to be taken into account.  The Judgment of the European Court of Human 
Rights concerning preliminary objections in the Loizidou case exemplifies this clearly.  Also 
the Court of Justice of the European Communities has already stated in its Judgment of 
26 October 1982 (Hauptzollamt Mainz v. C A Kupferberg & Cie. KG, paragraph 29) that 
provisions in an international agreement and in the EC Treaty having the same object, 
nevertheless, have to be “… considered and interpreted in their own context …”. 







 
The Tribunal could have stated further that Part XV is meant to primarily vest the 


institutions referred to in article 287 of the Convention with the function to decide disputes 
on the interpretation and the application of the Convention unless parties to a dispute have 
agreed otherwise.  If the objective of Part XV of the Convention is taken into account, such 
agreement among the parties to a conflict cannot be presumed.  An intention to entrust the 
settlement of disputes concerning the interpretation and application of the Convention to 
other institutions must be expressed explicitly in respective agreements.  
 


The interpretation of article 282 of the Convention outlined here does not render this 
provision devoid of substance.  The possibility exists that States Parties agree on a system for 
the settlement of disputes under the Convention different from that envisaged in Part XV, 
section 2, of the Convention.  
 
Article 290 of the Convention 
 


Under article 290, paragraph 5, of the Convention the Tribunal was called upon to 
establish whether the urgency of the situation required the prescription of provisional 
measures.  This provision has to be read in conjunction with article 290, paragraph 1, of the 
Convention.  According to the latter provisional measures may serve two different purposes, 
namely either “to preserve the respective rights of the parties” or “to prevent serious harm to 
the marine environment”.  When interpreting the notion “to preserve the respective rights of 
the parties”, account has to be taken of the fact that two different types of provisional 
measures have to be distinguished: one dealing with a future event and its consequences and 
the other where the event in question has already occurred.  In the former case it is necessary 
to assess future developments.  Such future developments do not have to be certain: 
probability is sufficient.  The Tribunal was faced with the first alternative.  Accordingly 
article 290, paragraph 1, of the Convention made it possible, in principle, to establish, 
whether the commissioning of the MOX plant might jeopardise the rights of Ireland to an 
extent that provisional measures would be necessary.  
 


Ireland has invoked the violation of several obligations under the Convention on the 
Law of the Sea by the United Kingdom.  It has referred to two different rights which have 
allegedly been violated by the United Kingdom.  First, the rights whereby the waters under 
the jurisdiction of Ireland must not be polluted by the introduction of radioactive material.  
These rights have been referred to as substantive ones.  Second, Ireland claims its right to be 
informed on the possible impact of the MOX plant has been violated, as well as its rights 
concerning cooperation with the United Kingdom on the protection of the marine 
environment of the Irish Sea. 
 


The Order, however, satisfies itself by stating in paragraph 81 that the urgency of the 
situation does not require the prescription of the provisional measures requested by Ireland.  
This is justified by a reference to the short period before the Annex VII arbitral tribunal is 
constituted.  I agree that there was no urgency in this sense and therefore the request of 
Ireland had to be declined.  Nevertheless, I would have found it preferable if the Order had 
indicated that, given the circumstances of the case, it would not have been within the mandate 
of the Tribunal concerning the prescription of provisional measures either for the protection 
of substantive rights invoked by Ireland or for the prevention of serious harm to the marine 
environment.   
 







Ireland invokes, amongst others, article 194, paragraph 2, of the Convention.  
According to this provision, which also reflects customary international law, States are under 
an obligation to ensure that activities under their jurisdiction or control are conducted so as 
not to cause damage by pollution to other States and their environment.  The notion of 
pollution is defined in article 1, paragraph 1(4), of the Convention.  Such a definition contains 
two elements, namely the introduction of substances or energy – and radioactivity in the form 
of dust or otherwise qualifies as such – and that such introduction is likely to result in such 
deleterious effects as harm to living resources and marine life, etc.  Both parties disagree on 
the potential impact of the MOX plant for the marine environment of the Irish Sea and on its 
present radioactive pollution. 
 


It is still a matter of discussion whether the precautionary principle or the 
precautionary approach in international environmental law has become part of customary 
international law.  The Tribunal did not speak of the precautionary principle or approach in 
its Order in the Southern Bluefin Tuna Cases.  Note should be taken of the fact, though, that 
the precautionary principle is part of the OSPAR Convention.  
 


This principle or approach applied in international environmental law reflects the 
necessity of making environment-related decisions in the face of scientific uncertainty about 
the potential future harm of a particular activity.  There is no general agreement as to the 
consequences which flow from the implementation of this principle other than the fact that 
the burden of proof concerning the possible impact of a given activity is reversed.  A State 
interested in undertaking or continuing a particular activity has to prove that such activities 
will not result in any harm, rather than the other side having to prove that it will result in 
harm.  
 


Nevertheless, Ireland could not, for several reasons, rely on the precautionary 
principle or approach in this case, even it were to be accepted that it is part of customary 
international law.  If the Tribunal had prescribed provisional measures for the preservation of 
the marine environment under the jurisdiction of Ireland, it could have done so only after a 
summary assessment of the radioactivity of the Irish Sea, the potential impact the MOX plant 
might have and whether such impact prejudiced the rights of Ireland.  This, however, is an 
issue to be dealt with under the merits by the Annex VII arbitral tribunal.  It should not be 
forgotten that provisional measures should not anticipate a judgment on the merits.  This 
basic limitation on the prescription of provisional measures - emphasised by the International 
Court of Justice – finds its justification in the exceptional nature of provisional measures.  
Such limitation cannot be overruled by invoking the precautionary principle.  Apart from 
that, the approach advanced by Ireland would have for result that the granting of provisional 
measures becomes automatic when an applicant argues with some plausibility that its rights 
may be prejudiced or that there was serious risk to the marine environment.  This cannot be 
the function of provisional measures, in particular since their prescription has to take into 
consideration the rights of all parties to the dispute.  For the same reason it would not have 
been in conformity with the limited jurisdiction the Tribunal has in prescribing provisional 
measures if it had evaluated the documentary evidence submitted by both parties. 
 


Ireland cannot rely on the reasoning of the Order in the Southern Bluefin Tuna Cases.  
The situation there was quite different.  The parties had agreed that the tuna stock was at its 
“… historically lowest levels …”.  The Tribunal only stated that the parties should “… act 
with prudence and caution …” to ensure that effective conservation measures are taken to 
prevent serious harm.  Here the Tribunal was in fact being asked to qualify the possible 







introduction of radioactity as “deleterious”, without being able to assess evidence about the 
situation prevailing in the Irish Sea.  In my view there was, under the present circumstances, 
no room for applying the precautionary principle to the prescription of provisional measures 
for the preservation of the substantive rights of Ireland or the protection of the marine 
environment. 
 


Ireland argues, as already indicated, that its procedural rights (rights concerning 
information and cooperation) have been violated and will be prejudiced if the MOX plant is 
commissioned.  The obligation to cooperate with other States whose interests may be affected 
is a Grundnorm of Part XII of the Convention, as of customary international law for the 
protection of the environment.  
 


In general it has to be taken into consideration, though, that the provisions of the 
Convention on the Law of the Sea formulate obligations rather than rights.  Is it possible to 
argue that obligations of States Parties under a multilateral treaty create, as a corollary, rights 
for every other individual State Party?  This is correct in bilateral relations.  It would, 
however, be a simplification to say so in multilateral relations, such as those established by 
the Convention on the Law of the Sea.  Some guidance may be drawn in this respect from the 
most recent draft of the International Law Commission on State responsibility.  This draft 
distinguishes between obligations vis-à-vis another State in bilateral relations and obligations 
towards States Parties to a multilateral agreement.  However, one may assume that Ireland at 
least has a legally protected interest in the United Kingdom’s living up to its obligations to 
cooperate in the protection of the marine environment of the Irish Sea.  
 


Nothing has been invoked by Ireland that suggests before the establishment of the 
Annex VII arbitral tribunal the suspension of the authorisation of the MOX plant or the 
prevention of its operation except the risks the United Kingdom encounters by 
commissioning the plant as scheduled.  However, it is for the United Kingdom to decide 
whether it will face such risk.  
 


I fully endorse, however, paragraphs 82 to 84 of the Order, considering that the 
obligation to cooperate is the overriding principle of international environmental law, in 
particular when the interests of neighbouring States are at stake.  The duty to cooperate 
denotes an important shift in the general orientation of the international legal order.  It 
balances the principle of sovereignty of States and thus ensures that community interests are 
taken into account vis-à-vis individualistic State interests.  It is a matter of prudence and 
caution as well as in keeping with the overriding nature of the obligation to co-operate that 
the parties should engage therein as prescribed in paragraph 89 of the Order. 


 
(Signed)   Rüdiger Wolfrum 


 







 


SEPARATE OPINION OF JUDGE TREVES 


 
1. While I agree with the decision and with its reasons, I wish to clarify certain aspects 
which, in my opinion, require to be seen in a broader perspective. 
 
2. In rejecting the contention that article 282 was applicable in order to exclude prima 
facie the jurisdiction of the Annex VII arbitral tribunal, the Tribunal ruled out that the 
general, regional or bilateral agreements mentioned in that article could be agreements 
providing for submission to binding adjudication, at the request of a party, of a dispute 
concerning the interpretation or application of the provisions of these agreements, even where 
such provisions set out rights and obligations identical or similar to those set out in the 
Convention.  I concur with the reasons given, which draw from the literal formulation of 
article 282, and from the consideration that even identical provisions in different treaties have 
a "separate existence"1 and may be interpreted differently2 (paragraphs 50-51).  This 
interpretation would seem to correspond to the preparatory work for article 282.3 
 
3. Consequently, an agreement providing for settlement of disputes at the request of one 
party by a court or tribunal whose decision is binding is not one of the “agreements” 
mentioned in article 282 whenever the disputes envisaged therein are those concerning the 
interpretation or application of the substantive provisions of the agreement and not of the 
Convention, even in case they set out obligations overlapping with those set out in the 
Convention.  The agreements to which article 282 refers are the general, regional or bilateral 
ones concerning disputes definined as encompassing disputes concerning the interpretation or 
application of the Convention, be they agreements for the settlement of disputes specifically 
mentioned as relating to the interpretation or application of the Convention, agreements for 
the settlement of disputes in general (including the acceptance, by both parties, without 
relevant reservations, of the optional clause of Article 36, paragraph 2, of the Statute of the 
International Court of Justice), and agreements for the settlement of categories of disputes 
defined so that they may include those concerning the interpretation or application of the 
Convention (such as, for instance, disputes concerning maritime navigation). 
 
4. The interpretation of article 282 adopted by the Tribunal also seems justified in light 
of the function of this provision in the context of Part XV of the Convention.  While other 
provisions of section 1 (such as, in particular, articles 281 and 283) set out obstacles to the 
possibility of resorting to compulsory adjudication in general, article 282 expresses a 
preference between different means of compulsory adjudication that would otherwise be 


                                             
1 This expression was used in a similar context by the International Court of Justice in the Military and 
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, 
I.C.J. Reports 1986, paragraph 178. 
2 See the pertinent remarks of the European Court of Human Rights in its Judgment concerning preliminary 
objections in the Loizidou case, 23 February 1995, International Law Reports, Vol. 103, p. 622 ff., espec. 
paragraphs 82-85. 
3 Agreements concerning compulsory settlement of disputes in general seem to have been the main object of 
consideration.  In his memorandum of 31 March 1976 explaining Part IV of the Single Negotiating Text (the 
first draft of the future Part XV of the Convention), President Amerasinghe, in examining article 3, the 
predecessor of article 282, mentions agreements in which parties "would assume the obligation to settle any 
dispute by resorting to arbitration or judicial settlement" (Third United Nations Conference on the Law of the 
Sea, Official Records, V, p. 123, emphasis added).  The intervention in the general debate by the Japanese 
representative mentions agreements "between parties to a dispute whereby they had assumed an obligation to 
settle any given dispute by recourse to a particular method" (ibid., p. 27, emphasis added). 
 







 


applicable.  In interpreting article 282, such preference must be balanced not by the general 
idea that limitations to sovereignty cannot be presumed or that States may not be presumed to 
accept submission to adjudication without their consent, which may be relevant in 
interpreting articles 281 and 283, but by the general freedom of States to utilise whichever 
means of compulsory adjudication are available under treaties in force for them.  A broad 
interpretation such as that rejected by the Tribunal would not give sufficient consideration to 
such freedom.  It may be added that, although implicitly, in the Southern Bluefin Tuna Cases 
the Tribunal has already oriented itself in favor of restraint in the application of article 282.  
In those cases (although perhaps some of the reservations made could have been relevant) the 
three States parties to the dispute had made a declaration of acceptance of the compulsory 
jurisdiction of the International Court of Justice according to article 36, paragraph 2, of the 
Statute. This fact was not considered by the Tribunal to make it necessary to raise ex officio 
the question of the possible applicability of article 282 or to mention it in its Order. 
 
5. It seems also useful to underline that while article 282 can be seen as a mechanism for 
avoiding that situations of litispendence arise, it is not a rule providing for the consequences 
of litispendence.  It leaves completely open the question as to whether, in case a dispute 
concerning the interpretation of provisions of a treaty other than the Convention but 
equivalent or similar to provisions of the Convention has been submitted to a court or tribunal 
competent under the provisions of such a treaty, the dispute settlement bodies competent 
under the Convention would consider it fit to hear a dispute concerning equivalent or similar 
provisions of the Convention.  The existence and content of a customary law rule or of a 
general principle concerning the consequences of litispendence, as well as considerations of 
economy of legal activity and of comity between courts and tribunals, might be discussed in 
such a situation. 
 
6. In the circumstances of the present case, it may be further observed that the application 
of article 282 in order to conclude that prima facie the Annex VII arbitral tribunal lacked 
jurisdiction would have had the consequence that a dispute concerning the application or 
interpretation of the Convention would have been left to be considered in separate parts by 
different courts or tribunals, and taken away from the only tribunal competent to deal with it in 
its entirety.  It may be argued that such a consequence would have been incompatible with the 
very purpose of article 282, seen in the context of Part XV of the Convention.  
 
7. It is regrettable that the Tribunal has not been more explicit in giving the reasons for 
deciding not to prescribe the measures requested by Ireland, in particular the measure 
concerning the suspension of the authorisation of the MOX plant or the prevention with 
immediate effect of its operation.  Paragraph 81 mentions the lack of urgency "in the short 
period before the constitution of the Annex VII arbitral tribunal".  From the fact that, according 
to the reasons given for the measure prescribed, justification for such a measure lies in the need 
to preserve rights arising from the general duty of cooperation in the prevention of pollution, it 
would seem that the Tribunal drew a distinction between the substantive right invoked by 
Ireland not to be polluted or exposed to a risk of pollution because of the commissioning of the 
MOX plant and rights of a procedural character relating to cooperation and information.  While 
the Tribunal did not find the requirement of urgency to be satisfied as far as the former right was 
concerned, it implicitly considered it to be satisfied as regards the latter rights.  
 
8. Resort to precautionary considerations is not mentioned in the Order as regards the 
preservation of substantive rights.  In underlining, however, the lack of urgency in the short time 
before the constitution of the Annex VII arbitral tribunal, the Order may be read, although it 







 


could be wished that it had been more explicit, as indicating that the scientific arguments 
brought by the parties did not focus precisely enough on whether the commissioning of the 
MOX plant could produce a significant increase, or the risk of a significant increase, in 
radioactivity in the Irish Sea during the few months before the Annex VII arbitral tribunal could 
be seized of a request concerning provisional measures.  Scientific evidence linking risks to the 
marine environment specifically to the commissioning of the MOX plant within the relevant 
time-frame was not substantial and focused enough to permit discussion of whether or not such 
evidence was conclusive as to the causal relationship between the activity envisaged and the risk 
to the marine environment. 
 
9. Prudence and caution were nonetheless mentioned in paragraph 84 as requiring the 
cooperation and exchange of information which are the content of the measure prescribed by the 
Tribunal.  It may be discussed whether a precautionary approach is appropriate as regards the 
preservation of procedural rights.  It may be argued that compliance with procedural rights, 
relating to cooperation, exchange of information, etc., is relevant for complying with the general 
obligation of due diligence when engaging in activities which might have an impact on the 
environment. 
 
10. The process of cooperation in which the parties are to engage in implementing the Order 
should have the further result of avoiding the aggravation or the extension of the dispute and of 
bringing what divides the parties into sharper focus before the Annex VII arbitral tribunal meets. 
 


(Signed)   Tullio Treves 
 







  


SEPARATE OPINION OF JUDGE JESUS 
 
1. Though I share the conclusions reached by the Tribunal in this case, including the 
finding that the Annex VII tribunal has prima facie jurisdiction to entertain the dispute, I do 
not agree with the reasoning sustained and the interpretation given by paragraphs 48 to 53 of 
the Order in respect of the application of article 282 of the Law of the Sea Convention, on the 
relationship between that Convention and the OSPAR Convention. 
 
2. The interpretation made seems to be too narrow, to the point of precluding the 
possibility that in some cases the choice of procedure under article 282 might be applicable. 
 
3. It is precisely because the parallelism of treaties is a frequent device used by States in 
regulating their different interests, establishing including the parallelism of procedures for the 
settlement of disputes that may arise, that article 282 was inserted in the Law of the Sea 
Convention to indicate which procedure should prevail in case there is a situation of 
competing settlement procedures between the Law of the Sea Convention and an agreement 
of a general, regional or bilateral nature. 
 
4. The OSPAR Convention is one of such regional agreements referred to in article 282.  
The issue here was therefore for the Tribunal to determine whether the procedure indicated in 
the OSPAR Convention should prevail over the procedures of the Law of the Sea 
Convention, as claimed by the United Kingdom. 
 
5. Though I share the view that, in the instant case, the OSPAR Convention does not fall 
within the purview of article 282, I do not share the reasoning sustained by the Order to reach 
that conclusion. 
 
6. My view is that the OSPAR Convention does not apply in this case because, as can be 
seen abundantly from the proceedings, the issues covered by that regional Convention and the 
claims made by Ireland before the OSPAR arbitral tribunal are different from and narrower 
than those brought before the Annex VII arbitral tribunal of the Law of the Sea Convention. 
 
7. These are in fact different disputes and, therefore, article 282 does not apply to this 
case. 
 
8. If, on the contrary, the Tribunal were to be convinced that we were before exactly the 
same dispute, arising under the two Conventions, then article 282 would have the OSPAR 
Convention procedure prevailing over the Law of the Sea Convention procedures.  
 
9. The Order, in this respect, seems to have an interpretation that in practice has the 
effect of denying the implementation of article 282.  This is a view that I do not share. 
 


(Signed)   José Luis Jesus 
 







SEPARATE OPINION OF JUDGE AD HOC SZÉKELY 
 
1. I disagreed with the decision of the Tribunal not to grant the provisional measures 
requested by Ireland, but did not vote against the Order only to make possible, in the particularly 
difficult circumstances of the deliberations, at least the adoption of the alternative provisional 
measures that the Tribunal did in the end wish to prescribe in the Order, in accordance with 
article 89, paragraph 5, of its Rules. 
 
2. The fact that the Tribunal, in the end, did not choose to invoke expressly the proposition 
that it should deny the requested measures, on the basis that it was not satisfied that irreparable 
prejudice would be caused to the right of Ireland to be protected against pollution of its marine 
environment or that serious harm to the marine environment would occur before the constitution 
of the Annex VII arbitral tribunal, was an important consideration to support at least the 
Tribunal´s own alternative provisional measures, particularly in view of their own inherent 
contradictions. 
 
3. The very contradictions inherent in the alternative provisional measures that the Tribunal 
did prescribe, with the fact that it denied those requested by Ireland, was indeed another 
paramount consideration that encouraged me to support them, precisely because such 
contradictions somehow rescued and validated at least some of the important arguments 
advanced by Ireland for the measures it had requested, and which I myself found largely 
appropriate, for the reasons that I shall state below.  The Declaration made by Judges Caminos, 
Yamamoto, Park, Akl, Marsit, Eiriksson and Jesus, closer as it seemed to my position, was 
equally instrumental in persuading me to support the alternative provisional measures ordered 
by the Tribunal. 
 
4. Given that the Tribunal decided, in paragraph 81 of its Order (with which I could not 
agree), that “in the circumstances of this case, the Tribunal does not find that the urgency of the 
situation requires the prescription of the provisional measures requested by Ireland, in the short 
period before the constitution of the Annex VII arbitral tribunal” (particularly the Irish request to 
order the suspension of the commissioning of the MOX plant or, alternatively, the taking of 
immediate measures to prevent its operation), then: 
 
(a) there had to be a reason why, if the admitted urgency was regarded as insufficient, the 


Tribunal still found it necessary and appropriate, in operative paragraph 1, to order 
Ireland and the United Kingdom to enter into consultations “forthwith” and, in operative 
paragraph 2, to each submit an initial report of their compliance with that provisional 
measure by 17 December 2001, that is, within just two weeks of the date of the Order 
and three short days before the critical event whose suspension it declined to order, that 
is, the projected commissioning of the MOX plant on 20 December 2001; 
 


(b) there also had to be some reason why, despite its recognition that there was some degree 
of urgency in the case, but which evidently it did not consider sufficient to grant the 
provisional measures sought by Ireland, the Tribunal still ordered Ireland and the United 
Kingdom, in subparagraph (a) of operative paragraph 1, to consult forthwith in order to 
“exchange further information with regard to possible consequences for the Irish Sea 
arising out of the commissioning of the MOX plant” and, once again, in operative 
paragraph 2, to submit an initial report on the results of that exchange of information by 
17 December 2001, that is, within just two weeks of the date of the Order and three short 







days before the critical event whose suspension it declined to order, that is, the projected 
commissioning of the MOX plant on 20 December 2001; 
 


(c) otherwise, what sense could such an order have, if that critical date was regarded by the 
Tribunal as not requiring the provisional measures requested by Ireland? 


 
(d) additionally, does not that alternative provisional measure necessarily imply that it was 


appropriate to order the United Kingdom to give Ireland a still timely opportunity (that it 
had previously denied, as the Tribunal recognized in paragraph 61 of the Considerata) to 
have the Irish views fully considered before actually proceeding to the commissioning of 
the plant? 


 
(e) did not such alternative provisional measure at the same time imply that it was 


appropriate to order the United Kingdom to have an opportunity to reconsider, in a still 
timely fashion and in the light of the results of the ordered consultations and exchange of 
information, the advisability of going ahead with the date planned for the commissioning 
of the plant? 


 
(f) what else then would be the purpose of ordering forthwith such consultations and 


exchange of information, within an immediate and short time span calculated to 
commence and conclude immediately before the critical event scheduled for 
20 December, if not as a sort of recognition that the said critical event could, in the 
absence of such consultations and exchange of information, have the effect that Ireland 
was trying to prevent by requesting the suspension of the authorisation to commission 
the MOX plant? 
 


(g) and, in the absence of the measures requested by Ireland, how would the United 
Kingdom, in the light of such prescribed alternative provisional measures, have to read 
paragraphs 82, 84 and 85 of the Considerata, despite the fact that they were not 
incorporated, as I certainly would have preferred, in the operative part of the Order? 


 
(h) similarly, in the absence of the measures requested by Ireland, could the United 


Kingdom, after the Order and in the light of paragraph 82, proceed in total disregard of 
its duty to cooperate with Ireland (which the Tribunal recognizes as a fundamental 
principle in the prevention of pollution of the marine environment) and of the Irish rights 
that “arise therefrom”, which the Tribunal may “consider appropriate to preserve under 
article 290 of the Convention”, without engaging in perilous risks and potential liabilities 
and responsibilities? 
 


(i) in the absence of the measures requested by Ireland, could the United Kingdom, after the 
Order and in the light of paragraph 84, proceed in total disregard of the “prudence and 
caution” that the Tribunal required of both the United Kingdom and Ireland, not only to 
exchange “information concerning risks or effects of the operation of the MOX plant” 
but also in “devising ways to deal” with those risks and effects, again, without engaging 
in perilous risks and potential liabilities and responsibilities? 


 
(j) in the absence of the measures requested by Ireland, could the United Kingdom, after the 


Order and in the light of paragraph 85, proceed to take action “which might aggravate or 
extend the dispute” without incurring the said risks? 


 







5. Although in my view it would have been infinitely more appropriate for the Tribunal to 
apply the Convention and prescribe the measures requested by Ireland, the said positive 
contradictions, the modest although cumulative positive effects of those alternative measures 
ordered, and my own equally positive answers to the above questions pertaining to the 
contradictory effects of the alternative measures that the Tribunal was willing to prescribe, led 
me, albeit reluctantly, to support them. 
 
6. Again, in the circumstances of the deliberations and in view of the effect of my own 
position in them, the option of dissenting would have meant the adoption of those alternative 
measures on a basis (stated above) that I and, eventually, other convinced judges, could have 
found totally unacceptable.  
 
7. I was particularly concerned during the deliberations about the insensitivity and 
incomprehension of the Tribunal towards the evidence submitted by Ireland, which finally led it 
to deny, in paragraph 81 of the Considerata, the provisional measures that Ireland had requested.  
 
8. In my view, the Tribunal never really appreciated, neither fully nor adequately, Ireland´s 
reiterated central argument against the commissioning and operation of the MOX plant as an 
addition to the Sellafield complex, which demanded appreciating its effects together with those 
of the added complex. 
  
9. Instead, the Tribunal sought to decide on the requested provisional measures by looking 
at the MOX plant in isolation from the rest of the industrial complex to which it is meant to be 
integrated. 
 
10. In paragraph 5 of Part 1 of its Request for provisional measures (p. 4), Ireland advanced 
the key concept that the MOX plant “will further intensify nuclear activities in the coast of the 
Irish Sea”, an argument shared, for instance, by Norway, while expressing its regret at the 
decision to authorize the plant (see paragraph 13 of the Request, p. 8).  Ireland consistently 
reiterated this concept in the hearings. 
 
11. This argument, in turn, necessarily brought to the forefront of the case the lamentable 
record of the past performance of the Sellafield complex, plagued as it has been by several 
accidents (as stated in paragraph 15 of the Request, on p. 9), or the documented lack of a “proper 
safety culture” alluded to in the Report of the United Kingdom Nuclear Installations Inspectorate 
(quoted in paragraph 16 of the Request, pp. 9-10), a matter which was equally disregarded by 
the Tribunal, even when it was an important indicator of the risks involved not only in the 
potential commissioning and operation of the new integrated plant, but also in not granting the 
requested provisional measures. 
 
12. I was particularly concerned that the Tribunal refused, despite the evidence, to properly 
apply the law when it came to article 206 of the Convention, a provision crucial for determining 
the viability of the requested provisional measures. 
 
13. A mere reading of the surprisingly empty and superficial 1993 Environmental Impact 
Statement is sufficient to fully support the Irish allegations, in the sense that the Statement is 
totally inadequate by any standard. 
 







14. This Irish argument alone should have been sufficient for the Tribunal to take a positive 
stand on the requested provisional measures, since the environmental impact assessment is a 
central tool of the international law of prevention. 
 
15. Regrettably, the Tribunal failed to realize and accept that the 1993 Statement contains 
exclusively the unilateral assertions of, precisely, the proponent of the projected plant; that such 
assertions (invariably limited to simply alleging that there would be no environmental impacts 
whatsoever) failed to be backed by the most elementary appropriate scientific or technical 
support; that none of those assertions had been independently validated (since BNFL is a public 
limited company whose shares are all held by the United Kingdom Secretary of State for Trade 
and Industry and by the Treasury Solicitor); that the EIS was totally partial and incomplete in all 
respects (since it did not include a specific assessment of impacts on the marine environment, of 
impacts resulting from discharges or from the transport and international movements of 
radioactive materials, that is, the very activities that were the subject of the requested provisional 
measures); and, above all, that since no potential impacts were admitted or identified in the 
Statement, neither it, nor the authorization to go ahead with the plant, included any measures to 
prevent, mitigate, reduce or control any potential environmental impacts (see paragraphs 22, 55 
and 82-94 of Ireland’s Request, at pp.12, 27 and 37-43). 
 
16. The Tribunal did not lend any weight to the consequences of such dramatic failures, 
which meant that the United Kingdom did not comply with its obligations under article 206 of 
the Law of the Sea Convention, compliance to which Ireland had a specific substantial right (in 
addition to the fact that, by failing to provide Ireland with all the necessary reports and 
documentation surrounding the EIS, the United Kingdom equally failed to comply with its 
obligations under articles 204 and 205). 
 
17. Consequently, the United Kingdom did not comply either with its obligations of 
prevention under articles 102, 103, 194 and 207 of the Convention, compliance, again, to which 
Ireland was entitled as a substantial, and not merely correlative, procedural right.  This failure of 
the Tribunal explains in large measure why it decided not to grant Ireland the provisional 
measures it requested.  The Tribunal resisted admitting that the above contraventions would 
involve irreparable prejudice to Ireland’s rights if the plant were to be commissioned without a 
previous adequate environmental impact assessment. 
 
18. As surprising as the above is the conclusion reached by the Tribunal, without any basis 
in law or in science, to give the United Kingdom, and not Ireland, the benefit of the doubt about 
the risk of harm alleged by Ireland.  The Tribunal in the end acted on the United Kingdom 
allegation “that the risk of pollution, if any, from the operation of the MOX plant would be 
infinitesimally small” (paragraph 72 of the Order’s Considerata), even when the United 
Kingdom did not adduce any sort of evidence to substantiate and support such a radical 
allegation. 
 
19. The Tribunal did the same regarding the allegations of the United Kingdom in the sense 
that “the commissioning of the MOX plant on or around 20 December 2001 [would] not, even 
arguably, cause serious harm to the marine environment or irreparable prejudice to the rights of 
Ireland” (see paragraph 73), that “neither the commissioning of the MOX plant nor the 
introduction of plutonium into the system [was] irreversible” (see paragraph 74), and that “the 
manufacture of MOX fuel present[ed] negligible security risks” (see paragraph 76). 
 







20. On what legal or scientific basis the Tribunal chose to accept such unilateral and 
unproven allegations is nowhere to be found in the Order and, consequently, the Tribunal failed 
to comply with article 30, paragraph 1, of its Statute, which mandates that a judgement “shall 
state the reasons on which it is based”, and with article 125, paragraph 1(i), of its Rules, which 
provides that a judgment shall contain “the reasons of law on which it is based”. 
 
21. I strongly believe that I should share here my overwhelming concern throughout the 
deliberations, in the sense that the Tribunal often seemed more preoccupied with the theoretical 
and academic fulfilment of the merely technical elements of the Convention’s provisions on 
jurisdictional and provisional measures requirements than with making a precise sustained effort 
to embark on a detailed exercise of matching those required elements against the documentary 
evidence offered by the parties to the dispute (which in my view barely received scant attention).  
I should respectfully add that, at times, the Tribunal resembled more a diplomatic exercise than a 
judicial one, an impression already identified in the past by another Judge ad hoc in regard to 
this Tribunal.  (In his Separate Opinion on the Tribunal’s Order in the Southern Bluefin Tuna 
Cases, Judge ad hoc Shearer, while voting in favour, said that it seemed to him “… that the 
Tribunal, in its prescription of measures in this case, has behaved less as a court of law and more 
as an agency of diplomacy.  While diplomacy, and a disposition to assist the parties in resolving 
their dispute amicably, have their proper place in the judicial settlement of international disputes, 
the Tribunal should not shrink from the consequences of proven facts”.)  
  
22. In any case, since the Tribunal was not provided with legal and scientific support for the 
allegations of the United Kingdom and, since it was obviously not impressed by the evidence 
provided by Ireland to support its own allegations, it should have been responsive, in the face of 
such uncertainty, to the Irish demands regarding the application of the precautionary principle 
(see paragraphs 96 to 101 of the Request, pp. 43-46).  It is regrettable that it did not do so, since 
had it done so this would have led to the granting of the provisional measure requested by 
Ireland regarding the suspension of the commissioning of the plant. 
  
23. Still, despite such reluctance of the Tribunal (and to add further to the already identified 
contradictions inherent in the Order), the Tribunal turned around in the provisional measure it 
did decide to prescribe (in paragraph 1(c) of the operative part of the Order) and ordered Ireland 
and the United Kingdom to enter into consultations forthwith in order to “devise, as appropriate, 
measures to prevent pollution of the marine environment which might result from the operation 
of the MOX plant”, an order which is truly striking after the Tribunal had chosen to believe that 
no such pollution would be forthcoming.  Or was it referring to measures to prevent the 
negligible and infinitesimally small pollution admitted by the United Kingdom?  The Tribunal 
arrived late to the implementation of the Convention’s prevention obligations but, at least in 
part, it finally did and, contradictory as it was with its denial of the requested provisional 
measures, such arrival had to be endorsed. 
 
24. It does not appear that such a contradiction was a new situation for the Tribunal.  Again, 
in his Separate Opinion on the Tribunal’s Order in the Southern Bluefin Tuna Cases, Judge ad 
hoc Shearer wrote: “The Tribunal has not found it necessary to enter into a discussion of the 
precautionary principle/approach.  However, I believe that the measures ordered by the Tribunal 
are rightly based upon considerations deriving from a precautionary approach”.  I fully share the 
same opinion regarding the Tribunal’s alternative provisional measures that it ordered in this 
case. 
 







25. In the end Ireland, by bringing the case to this Tribunal, persuaded the United Kingdom 
to yield on the question of the transport of radioactive materials (by assuming at least a temporal 
commitment before the Tribunal, that was placed on record).  Additionally, the Tribunal issued 
an order that implies a good number of obligations, mostly for the United Kingdom, which, if 
faithfully executed, could still provide an opportunity for the preservation of Irish rights 
protected by the Convention, with the positive effect for both parties to the dispute that sufficient 
room will be left for the arbitral tribunal to work efficiently on the merits. 
 


(Signed)  Alberto Székely 
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  The member States of the Council of Europe, the other States and the European Economic 


Community signatory hereto, 
 
  Considering that the aim of the Council of Europe is to achieve a greater unity between its 


members; 
 
  Noting that one of the objectives of the Council of Europe is to contribute to the quality of life of 


human beings, in particular by promoting a natural, healthy and agreeable environment; 
 
  Considering the wish of the Council of Europe to co-operate with other States in the field of 


nature conservation and protection of the environment; 
 
  Realising that man, the environment and property are exposed to specific dangers caused by 


certain activities; 
 
  Considering that emissions released in one country may cause damage in another country and 


that, therefore, the problems of adequate compensation for such damage are also of an 
international nature; 


 
  Having regard to the desirability of providing for strict liability in this field taking into account 


the “Polluter Pays” Principle; 
 
  Mindful of the work which has already been carried out at an international level, in particular 


to prevent damage and to deal with damage caused by nuclear substances and the carriage of 
dangerous goods; 


 
  Having noted Principle 13 of the 1992 Rio Declaration on Environment and Development, 


according to which “States shall develop national law regarding liability and compensation for 
the victims of pollution and other environmental damage; they shall also co-operate in an 
expeditious and more determined manner to develop further international law regarding 
liability and compensation for adverse effects of environmental damage caused by activities 
within their jurisdiction or control to areas beyond their jurisdiction”; 


 
  Recognising the need to adopt further measures to deal with grave and imminent threats of 


damage from dangerous activities and to facilitate the burden of proof for persons requesting 
compensation for such damage, 


 
  Have agreed as follows: 
 
 
Chapter I – General provisions 
 
  Article 1 – Object and purpose 
 
  This Convention aims at ensuring adequate compensation for damage resulting from activities 


dangerous to the environment and also provides for means of prevention and reinstatement. 
 
  Article 2 – Definitions 
 
  For the purpose of this Convention: 
 
 1 “Dangerous activity” means one or more of the following activities provided that it is 


performed professionally, including activities conducted by public authorities: 
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  a the production, handling, storage, use or discharge of one or more dangerous substances 


or any operation of a similar nature dealing with such substances; 
 
  b the production, culturing, handling, storage, use, destruction, disposal, release or any 


other operation dealing with one or more: 
 
   – genetically modified organisms which as a result of the properties of the organism, 


the genetic modification and the conditions under which the operation is exercised, 
pose a significant risk for man, the environment or property; 


 
   – micro-organisms which as a result of their properties and the conditions under which 


the operation is exercised pose a significant risk for man, the environment or 
property, such as those micro-organisms which are pathogenic or which produce 
toxins; 


 
  c the operation of an installation or site for the incineration, treatment, handling or recycling 


of waste, such as those installations or sites specified in Annex II, provided that the 
quantities involved pose a significant risk for man, the environment or property; 


 
  d the operation of a site for the permanent deposit of waste. 
 
 2 “Dangerous substance” means: 
 
  a substances or preparations which have properties which constitute a significant risk for 


man, the environment or property. A substance or preparation which is explosive, 
oxidizing, extremely flammable, highly flammable, flammable, very toxic, toxic, harmful, 
corrosive, irritant, sensitizing, carcinogenic, mutagenic, toxic for reproduction or 
dangerous for the environment within the meaning of Annex I, Part A to this Convention 
shall in any event be deemed to constitute such a risk; 


 
  b substances specified in Annex I, Part B to this Convention. Without prejudice to the 


application of sub-paragraph a above, Annex I, Part B may restrict the specification of 
dangerous substances to certain quantities or concentrations, certain risks or certain 
situations. 


 
 3 “Genetically modified organism” means any organism in which the genetic material has been 


altered in a way which does not occur naturally by mating and/or natural recombination. 
 
  However, the following genetically modified organisms are not covered by the Convention: 
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  – organisms obtained by mutagenesis on condition that the genetic modification does not 


involve the use of genetically modified organisms as recipient organisms; and 
 
  – plants obtained by cell fusion (including protoplast fusion) if the resulting plant can also 


be produced by traditional breeding methods and on condition that the genetic 
modification does not involve the use of genetically modified organisms as parental 
organisms. 


 
  “Organism” refers to any biological entity capable of replication or of transferring genetic 


material. 
 
 4 “Micro-organism” means any microbiological entity, cellular or non-cellular, capable of 


replication or of transferring genetic material. 
 
 5 “Operator” means the person who exercises the control of a dangerous activity. 
 
 6 “Person” means any individual or partnership or any body governed by public or private law, 


whether corporate or not, including a State or any of its constituent subdivisions. 
 
 7 “Damage” means: 
 
  a loss of life or personal injury; 
 
  b loss of or damage to property other than to the installation itself or property held under 


the control of the operator, at the site of the dangerous activity; 
 
  c loss or damage by impairment of the environment in so far as this is not considered to be 


damage within the meaning of sub-paragraphs a or b above provided that compensation 
for impairment of the environment, other than for loss of profit from such impairment, 
shall be limited to the costs of measures of reinstatement actually undertaken or to be 
undertaken; 


 
  d the costs of preventive measures and any loss or damage caused by preventive measures, 
 
  to the extent that the loss or damage referred to in sub-paragraphs a to c of this paragraph 


arises out of or results from the hazardous properties of the dangerous substances, genetically 
modified organisms or micro-organisms or arises or results from waste. 


 
 8 “Measures of reinstatement” means any reasonable measures aiming to reinstate or restore 


damaged or destroyed components of the environment, or to introduce, where reasonable, the 
equivalent of these components into the environment. Internal law may indicate who will be 
entitled to take such measures. 


 
 9 “Preventive measures” means any reasonable measures taken by any person, after an incident 


has occurred to prevent or minimise loss or damage as referred to in paragraph 7, sub-
paragraphs a to c of this article. 
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 10 “Environment” includes: 
 
  –  natural resources both abiotic and biotic, such as air, water, soil, fauna and flora and the 


interaction between the same factors; 
 
  –  property which forms part of the cultural heritage; and 
 
  –  the characteristic aspects of the landscape. 
 
 11 “Incident” means any sudden occurrence or continuous occurrence or any series of occurrences 


having the same origin, which causes damage or creates a grave and imminent threat of 
causing damage. 


 
  Article 3 – Geographical scope 
 
  Without prejudice to the provisions of Chapter III, this Convention shall apply: 
 
  a when the incident occurs in the territory of a Party, as determined in accordance with 


Article 34, regardless of where the damage is suffered;  
 
  b when the incident occurs outside the territory referred to in sub-paragraph a above and 


the conflict of laws rules lead to the application of the law in force for the territory referred 
to in sub-paragraph a above. 


 
  Article 4 – Exceptions 
 
 1 This Convention shall not apply to damage arising from carriage; carriage includes the period 


from the beginning of the process of loading until the end of the process of unloading. 
However, the Convention shall apply to carriage by pipeline, as well as to carriage performed 
entirely in an installation or on a site unaccessible to the public where it is accessory to other 
activities and is an integral part thereof. 


 
 2 This Convention shall not apply to damage caused by a nuclear substance: 
 
  a arising from a nuclear incident the liability of which is regulated either by the Paris 


Convention of 29 July 1960 on third party liability in the field of nuclear energy, and its 
Additional Protocol of 28 January 1964, or the Vienna Convention of 21 May 1963 on civil 
liability for nuclear damage; or 


 
  b if liability for such damage is regulated by a specific internal law, provided that such law 


is as favourable, with regard to compensation for damage, as any of the instruments 
referred to under sub-paragraph a above. 


 
 3 This Convention shall not apply to the extent that it is incompatible with the rules of the 


applicable law relating to workmen's compensation or social security schemes. 
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Chapter II – Liability 
 
  Article 5 – Transitional provisions 
 
 1 The provisions of this chapter shall apply to incidents occurring after the entry into force of the 


Convention in respect of a Party. When the incident consists of a continuous occurrence or a 
series of occurrences having the same origin and part of these occurrences took place before the 
entry into force of this Convention, this chapter shall only apply to damage caused by 
occurrences or part of a continuous occurrence taking place after the entry into force. 


 
 2 In respect of damage caused by waste deposited at a site for the permanent deposit of waste 


the provisions of this chapter shall apply to damage which becomes known after the entry into 
force of the Convention in respect of the Party on the territory of which the site is situated. 
However this chapter shall not apply if: 


 
  a the site was closed in accordance with the provisions of internal law before the entry into 


force of the Convention; 
 
  b the operator proves, in the case where the operation of the site continues after that entry 


into force of the Convention, that the damage was caused solely by waste deposited there 
before that entry into force. 


 
  Article 6 – Liability in respect of substances, organisms and certain waste installations or 


sites 
 
 1 The operator in respect of a dangerous activity mentioned under Article 2, paragraph 1, 


sub-paragraphs a to c shall be liable for the damage caused by the activity as a result of 
incidents at the time or during the period when he was exercising the control of that activity. 


 
 2 If an incident consists of a continuous occurrence, all operators successively exercising the 


control of the dangerous activity during that occurrence shall be jointly and severally liable. 
However, the operator who proves that the occurrence during the period when he was 
exercising the control of the dangerous activity caused only a part of the damage shall be liable 
for that part of the damage only. 


 
 3 If an incident consists of a series of occurrences having the same origin, the operators at the 


time of any such occurrence shall be jointly and severally liable. However, the operator who 
proves that the occurrence at the time when he was exercising the control of the dangerous 
activity caused only a part of the damage shall be liable for that part of the damage only. 


 
 4 If the damage resulting from a dangerous activity becomes known after all such dangerous 


activity in the installation or on the site has ceased, the last operator of this activity shall be 
liable for that damage unless he or the person who suffered damage proves that all or part of 
the damage resulted from an incident which occurred at a time before he became the operator. 
If it is so proved, the provisions of paragraphs 1 to 3 of this article shall apply. 


 
 5 Nothing in this Convention shall prejudice any right of recourse of the operator against any 


third party. 
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  Article 7 – Liability in respect of sites for the permanent deposit of waste 
 
 1 The operator of a site for the permanent deposit of waste at the time when damage caused by 


waste deposited at that site becomes known, shall be liable for this damage. Should the damage 
caused by waste deposited before the closure of such a site become known after that closure, 
the last operator shall be liable. 


 
 2 Liability under this article shall apply to the exclusion of any liability of the operator under 


Article 6, irrespective of the nature of the waste. 
 
 3 Liability under this article shall apply to the exclusion of any liability of the operator under 


Article 6 if the same operator conducts another dangerous activity on the site for the permanent 
deposit of waste. 


 
  However, if this operator or the person who has suffered damage proves that only a part of the 


damage was caused by the activity concerning the permanent deposit of waste, this article shall 
only apply to that part of the damage. 


 
 4 Nothing in this Convention shall prejudice any right of recourse of the operator against any 


third party. 
 
  Article 8 – Exemptions 
 
  The operator shall not be liable under this Convention for damage which he proves: 
 
  a was caused by an act of war, hostilities, civil war, insurrection or a natural phenomenon of 


an exceptional, inevitable and irresistible character; 
 
  b was caused by an act done with the intent to cause damage by a third party, despite safety 


measures appropriate to the type of dangerous activity in question; 
 
  c resulted necessarily from compliance with a specific order or compulsory measure of a 


public authority; 
 
  d was caused by pollution at tolerable levels under local relevant circumstances; or 
 
  e was caused by a dangerous activity taken lawfully in the interests of the person who 


suffered the damage, whereby it was reasonable towards this person to expose him to the 
risks of the dangerous activity. 


 
  Article 9 – Fault of the person who suffered the damage 
 
  If the person who suffered the damage or a person for whom he is responsible under internal 


law, has, by his own fault, contributed to the damage, the compensation may be reduced or 
disallowed having regard to all the circumstances. 


 
  Article 10 – Causality 
 
  When considering evidence of the causal link between the incident and the damage or, in the 


context of a dangerous activity as defined in Article 2, paragraph 1, sub-paragraph d, between 
the activity and the damage, the court shall take due account of the increased danger of causing 
such damage inherent in the dangerous activity. 
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  Article 11 – Plurality of installations or sites 
 
  When damage results from incidents which have occurred in several installations or on several 


sites where dangerous activities are conducted or from dangerous activities under Article 2, 
paragraph 1, sub-paragraph d, the operators of the installations or sites concerned shall be 
jointly and severally liable for all such damage. However, the operator who proves that only 
part of the damage was caused by an incident in the installation or on the site where he 
conducts the dangerous activity or by a dangerous activity under Article 2, paragraph 1, sub-
paragraph d, shall be liable for that part of the damage only. 


  
  Article 12 – Compulsory financial security scheme 
 
  Each Party shall ensure that where appropriate, taking due account of the risks of the activity, 


operators conducting a dangerous activity on its territory be required to participate in a 
financial security scheme or to have and maintain a financial guarantee up to a certain limit, of 
such type and terms as specified by internal law, to cover the liability under this Convention. 


 
 
Chapter III – Access to information 
 
  Article 13 – Definition of public authorities 
 
  For the purpose of this chapter “public authorities” means any public administration of a Party 


at national, regional or local level with responsibilities, and possessing information relating to 
the environment, with the exception of bodies acting in a judicial or legislative capacity. 


 
  Article 14 – Access to information held by public authorities 
 
 1 Any person shall, at his request and without his having to prove an interest, have access to 


information relating to the environment held by public authorities. 
 
  The Parties shall define the practical arrangements under which such information is effectively 


made available. 
 
 2 The right of access may be restricted under internal law where it affects: 
 
  – the confidentiality of the proceedings of public authorities, international relations and 


national defence; 
 
  –  public security; 
 
  –  matters which are or have been sub judice, or under enquiry (including disciplinary 


enquiries), or which are the subject of preliminary investigation proceedings; 
 
  – commercial and industrial confidentiality, including intellectual property; 
 
  –  the confidentiality of personal data and/or files; 
 
  –  material supplied by a third party without that party being under a legal obligation to do 


so; or 
 
  – material, the disclosure of which would make it more likely that the environment to which 


that material related would be damaged. 
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  Information held by public authorities shall be supplied in part where it is possible to separate 


out information on items concerning the interests referred to above. 
 
 3 A request for information may be refused where it would involve the supply of unfinished 


documents or data or internal communications, or where the request is manifestly 
unreasonable or formulated in too general a manner. 


 
 4 A public authority shall respond to a person requesting information as soon as possible and at 


the latest within two months. The reasons for a refusal to provide the information requested 
must be given. 


 
 5 A person who considers that his request for information has been unreasonably refused or 


ignored, or has been inadequately answered by a public authority, may seek a judicial or 
administrative review of the decision, in accordance with the relevant internal legal system. 


 
 6 The Parties may make a charge for supplying the information, but such a charge may not 


exceed a reasonable cost. 
 
  Article 15 – Access to information held by bodies with public responsibilities for the 


environment 
 
  On the same terms and conditions as those set out in Article 14 any person shall have access to 


information relating to the environment held by bodies with public responsibilities for the 
environment and under the control of a public authority. Access shall be given via the 
competent public administration or directly by the bodies themselves. 


 
  Article 16 – Access to specific information held by operators 
 
 1 The person who suffered the damage may, at any time, request the court to order an operator 


to provide him with specific information, in so far as this is necessary to establish the existence 
of a claim for compensation under this Convention. 


 
 2 Where, under this Convention, a claim for compensation is made to an operator, whether or 


not in the framework of judicial proceedings, this operator may request the court to order 
another operator to provide him with specific information, in so far as this is necessary to 
establish the extent of his possible obligation to compensate the person who has suffered the 
damage, or of his own right to compensation from the other operator. 


 
 3 The operator shall be required to provide information under paragraphs 1 and 2 of this article 


concerning the elements which are available to him and dealing essentially with the particulars 
of the equipment, the machinery used, the kind and concentration of the dangerous substances 
or waste as well as the nature of genetically modified organisms or micro-organisms. 


 
 4 These measures shall not affect measures of investigation which may legally be ordered under 


internal law. 
 
 5 The court may refuse a request which places a disproportionate burden on the operator, taking 


into account all the interests involved. 
 
 6 In addition to the restrictions under Article 14, paragraph 2 of this Convention, which shall 


apply mutatis mutandis, the operator may refuse to provide information where such 
information would incriminate him. 
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 7 Any reasonable charge shall be paid by the person requesting the information. The operator 


may require an appropriate guarantee for such payment. However a court, when allowing a 
claim for compensation, may establish that this charge shall be borne by the operator, except to 
the extent that the request resulted in unnecessary costs. 


 
 
Chapter IV – Actions for compensation and other claims 
 
  Article 17 – Limitation periods 
 
 1 Actions for compensation under this Convention shall be subject to a limitation period of three 


years from the date on which the claimant knew or ought reasonably to have known of the 
damage and of the identity of the operator. The laws of the Parties regulating suspension or 
interruption of limitation periods shall apply to the limitation period prescribed in this 
paragraph. 


 
 2 However, in no case shall actions be brought after thirty years from the date of the incident 


which caused the damage. Where the incident consists of a continuous occurrence the thirty 
years' period shall run from the end of that occurrence. Where the incident consists of a series 
of occurrences having the same origin the thirty years' period shall run from the date of the last 
of such occurrences. In respect of a site for the permanent deposit of waste the thirty years' 
period shall at the latest run from the date on which the site was closed in accordance with the 
provisions of internal law. 


 
  Article 18 – Requests by organisations 
 
 1 Any association or foundation which according to its statutes aims at the protection of the 


environment and which complies with any further conditions of internal law of the Party 
where the request is submitted may, at any time, request: 


 
  a the prohibition of a dangerous activity which is unlawful and poses a grave threat of 


damage to the environment; 
 
  b that the operator be ordered to take measures to prevent an incident or damage; 
 
  c that the operator be ordered to take measures, after an incident, to prevent damage; or 
 
  d that the operator be ordered to take measures of reinstatement. 
 
 2 Internal law may stipulate cases where the request is inadmissible. 
 
 3  Internal law may specify the body, whether administrative or judicial, before which the request 


referred to in paragraph 1 above should be made. In all cases provision shall be made for a 
right of review. 


 
 4 Before deciding upon a request mentioned under paragraph 1 above the requested body may, 


in view of the general interests involved, hear the competent public authorities. 
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 5 When the internal law of a Party requires that the association or foundation has its registered 


seat or the effective centre of its activities in its territory, the Party may declare at any time, by 
means of a notification addressed to the Secretary General of the Council of Europe, that, on the 
basis of reciprocity, an association or foundation having its seat or centre of activities in the 
territory of another Party and complying in that other Party with the other conditions 
mentioned in paragraph 1 above shall have the right to submit requests in accordance with 
paragraphs 1 to 3 above. The declaration will become effective on the first day of the month 
following the expiration of a period of three months after the date of its reception by the 
Secretary General. 


 
  Article 19 – Jurisdiction 
 
 1 Actions for compensation under this Convention may only be brought within a Party at the 


court of the place: 
 
  a where the damage was suffered;  
 
  b where the dangerous activity was conducted; or 
 
  c where the defendant has his habitual residence. 
 
 2  Requests for access to specific information held by operators under Article 16, paragraphs 1 


and 2 may only be submitted within a Party at the court of the place: 
 
  a where the dangerous activity is conducted; or 
 
  b where the operator who may be required to provide the information has his habitual 


residence. 
 
 3  Requests by organisations under Article 18, paragraph 1, sub-paragraph a may only be 


submitted within a Party at the court or, if internal law so provides, at a competent 
administrative authority of the place where the dangerous activity is or will be conducted. 


 
 4  Requests by organisations under Article 18, paragraph 1, sub-paragraphs b, c and d may only 


be submitted within a Party at the court or, if internal law so provides, at a competent 
administrative authority: 


  
  a  of the place where the dangerous activity is or will be conducted; or  
 
  b  of the place where the measures are to be taken. 
 
  Article 20 – Notification 
 
  The court shall stay the proceedings so long as it is not shown that the defendant has been able 


to receive the document instituting the proceedings or an equivalent document in sufficient 
time to enable him to arrange for his defence, or that all necessary steps have been taken to this 
end. 
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  Article 21 – Lis pendens 
 
 1 Where proceedings involving the same cause of action and between the same parties are 


brought in the courts of different Parties, any court other than the court first seised shall of its 
own motion stay its proceedings until such time as the jurisdiction of the court first seised is 
established. 


 
 2 Where the jurisdiction of the court first seised is established, any court other than the court first 


seised shall decline jurisdiction in favour of that court. 
 
  Article 22 – Related actions 
 
 1  Where related actions are brought in the courts of different Parties, any court other than the 


court first seised may, while the actions are pending at first instance, stay its proceedings. 
 
 2 A court other than the court first seised may also, on the application of one of the parties, 


decline jurisdiction if the law of that court permits the consolidation of related actions and the 
court first seised has jurisdiction over both actions. 


 
 3 For the purposes of this article, actions are deemed to be related where they are so closely 


connected that it is expedient to hear and determine them together to avoid the risk of 
irreconcilable judgments resulting from separate proceedings. 


 
  Article 23 – Recognition and enforcement 
 
 1 Any decision given by a court with jurisdiction in accordance with Article 19 above where it is 


no longer subject to ordinary forms of review, shall be recognised in any Party, unless: 
 
  a such recognition is contrary to public policy in the Party in which recognition is sought; 
 
  b it was given in default of appearance and the defendant was not duly served with the 


document which instituted the proceedings or with an equivalent document in sufficient 
time to enable him to arrange for his defence; 


 
  c the decision is irreconcilable with a decision given in a dispute between the same parties 


in the Party in which recognition is sought; or 
 
  d the decision is irreconcilable with an earlier decision given in another State involving the 


same cause of action and between the same parties, provided that this latter decision 
fulfils the conditions necessary for its recognition in the Party addressed. 


 
 2 A decision recognised under paragraph 1 above which is enforceable in the Party of origin shall 


be enforceable in each Party as soon as the formalities required by that Party have been 
completed. The formalities shall not permit the merits of the case to be re-opened. 


 
  Article 24 – Other treaties relating to jurisdiction, recognition and enforcement 
 
  Whenever two or more Parties are bound by a treaty establishing rules of jurisdiction or 


providing for recognition and enforcement in a Party of decisions given in another Party, the 
provisions of that treaty shall replace the corresponding provisions of Articles 19 to 23. 
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Chapter V – Relation between this Convention and other provisions 
 
  Article 25 – Relation between this Convention and other provisions 
 
 1 Nothing in this Convention shall be construed as limiting or derogating from any of the rights 


of the persons who have suffered the damage or as limiting the provisions concerning the 
protection or reinstatement of the environment which may be provided under the laws of any 
Party or under any other treaty to which it is a Party. 


 
 2 In their mutual relations, Parties which are members of the European Economic Community 


shall apply Community rules and shall therefore not apply the rules arising from this 
Convention except in so far as there is no Community rule governing the particular subject 
concerned. 


 
 
Chapter VI – The Standing Committee 
 
  Article 26 – The Standing Committee 
 
 1 For the purposes of this Convention, a Standing Committee is hereby set up. 
 
 2 Each Party may be represented on the Standing Committee by one or more delegates.  
 
 3 Each delegation shall have one vote. However, within the areas of its competence the European 


Economic Community shall exercise its right to vote in the Standing Committee with a number 
of votes equal to the number of its member States which are Parties to this Convention. It shall 
not exercise its right to vote in cases where the member States exercise theirs and conversely. 
As long as no member State of the European Economic Community is a Party, the Community 
as a Party shall have one vote. 


 
 4 Any State referred to in Article 32 or invited to accede to the Convention in accordance with the 


provisions of Article 33 which is not a Party to this Convention may be represented on the 
Standing Committee by an observer. If the European Economic Community is not a Party it 
may be represented on the Standing Committee by an observer.  


 
 5 Unless, at least one month before the meeting, a Party has informed the Secretary General of its 


objection, the Standing Committee may invite the following to attend as observers at all its 
meetings or one or part of a meeting: 


 
  –  any State not referred to in paragraph 4 above; 
 
  –  any international or national, governmental or non-governmental body technically 


qualified in the fields covered by this Convention. 
 
 6 The Standing Committee may seek the advice of experts in order to discharge its functions. 
 
 7 The Standing Committee shall be convened by the Secretary General of the Council of Europe. 


It shall meet whenever one-third of the Parties or the Committee of Ministers of the Council of 
Europe so request. 
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 8 One-third of the Parties shall constitute a quorum for holding a meeting of the Standing 


Committee. 
 
 9 Decisions may only be taken in the Standing Committee if at least one-half of the Parties are 


present. 
 
 10 Subject to Articles 27 and 29 to 31 the decisions of the Standing Committee shall be taken by a 


majority of the members present. 
 
 11 Subject to the provisions of this Convention the Standing Committee shall draw up its own 


rules of procedure. 
 
  Article 27 – Functions of the Standing Committee 
 
  The Standing Committee shall keep under review problems relating to this Convention. It may, 


in particular: 
 
  a consider any question of a general nature referred to it concerning interpretation or 


implementation of the Convention. The Standing Committee's conclusions concerning 
implementation of the Convention may take the form of a recommendation; 
recommendations shall be adopted by a three quarters majority of the votes cast; 


 
  b propose any necessary amendments to the Convention including its annexes and examine 


those proposed in accordance with Articles 29 to 31. 
 
  Article 28 – Reports of the Standing Committee 
 
  After each meeting, the Standing Committee shall forward to the Parties and the Committee of 


Ministers of the Council of Europe a report on its discussions and any decisions taken. 
 
 
Chapter VII – Amendments to the Convention 
 
  Article 29 – Amendments to the Articles 
 
 1 Any amendment to the articles of this Convention proposed by a Party or the Standing 


Committee shall be communicated to the Secretary General of the Council of Europe and 
forwarded by him at least two months before the meeting of the Standing Committee to the 
member States of the Council of Europe, to the European Economic Community, to any 
Signatory, to any Party, to any State invited to sign this Convention in accordance with the 
provisions of Article 32 and to any State invited to accede to it in accordance with the 
provisions of Article 33. 


 
 2 Any amendment proposed in accordance with the provisions of the preceding paragraph shall 


be examined by the Standing Committee which: 
 
  a for amendments to Articles 1 to 25 shall submit the text adopted by a three-quarters 


majority of the votes cast to the Parties for acceptance; 
  
  b for amendments to Articles 26 to 37 shall submit the text adopted by a three-quarters 


majority of the votes cast to the Committee of Ministers for approval. After its approval, 
this text shall be forwarded to the Parties for acceptance. 
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 3 Any amendment to Articles 1 to 25 shall enter into force, in respect of those Parties which have 


accepted it, on the first day of the month following the expiration of a period of one month after 
the date on which three Parties, including at least two member States of the Council of Europe, 
have informed the Secretary General that they have accepted it. 


 
  In respect of any Party which subsequently accepts it, the amendment shall enter into force on 


the first day of the month following the expiration of a period of one month after the date on 
which that Party has informed the Secretary General of its acceptance. 


 
 4 Any amendment to Articles 26 to 37 shall enter into force on the first day of the month 


following the expiration of a period of one month after the date on which all Parties have 
informed the Secretary General that they have accepted it. 


 
  Article 30 – Amendments to the annexes  
 
 1 Any amendment to the annexes of this Convention proposed by a Party or the Standing 


Committee shall be communicated to the Secretary General of the Council of Europe and 
forwarded by him at least two months before the meeting of the Standing Committee to the 
member States of the Council of Europe, to the European Economic Community, to any 
Signatory, to any Party, to any State invited to sign this Convention in accordance with the 
provisions of Article 32 and to any State invited to accede to it in accordance with the 
provisions of Article 33. 


 
 2 Any amendment proposed in accordance with the provisions of the preceding paragraph or, 


where appropriate, of Article 31 shall be examined by the Standing Committee, which may 
adopt it by a three-quarters majority of the votes cast. The text adopted shall be forwarded to 
the Parties. 


 
 3 On the first day of the month following the expiration of a period of eighteen months after its 


adoption by the Standing Committee, unless more than one-third of the Parties have notified 
objections, any amendment shall enter into force for those Parties which have not notified 
objections. 


 
  Article 31 – Tacit amendments to Annex I, Parts A and B 
 
 1 Whenever the European Economic Community adopts an amendment to one of the annexes to 


the directives referred to in Annex I, Parts A and B of this Convention, the Secretary General 
shall communicate it to all the Parties not later than four months after its publication in the 
Official Journal of the European Communities. 


 
 2 Within a time limit of six months after this communication, any Party may request that the 


amendment be submitted to the Standing Committee, in which case the procedure under 
Article 30, paragraphs 2 and 3, shall be followed. If no Party requests the submission of the 
amendment to the Standing Committee, the provisions of paragraph 3 below shall apply. 


 
 3 On the first day of the month following the expiration of a period of eighteen months after the 


communication of the amendment to all Parties, and unless more than one-third of the Parties 
have notified objections, the amendment shall enter into force for those Parties which have not 
notified objections. 
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  However, the entry into force of the amendment shall be postponed to the date fixed for the 


member States of the European Economic Community for the compliance of their domestic law 
with the directive, if this date is later than that resulting from the time limit stated in the first 
part of this paragraph. 


 
 
Chapter VIII – Final clauses 
 
  Article 32 – Signature, ratification and entry into force 
 
 1 This Convention shall be open for signature by the member States of the Council of Europe, the 


non-member States which have participated in its elaboration and by the European Economic 
Community.  


 
 2 This Convention is subject to ratification, acceptance or approval. Instruments of ratification, 


acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 
 
 3 This Convention shall enter into force on the first day of the month following the expiration of a 


period of three months after the date on which three States, including at least two member 
States of the Council of Europe, have expressed their consent to be bound by the Convention in 
accordance with the provisions of paragraph 2 of the present article. 


 
 4 In respect of any Signatory which subsequently expresses its consent to be bound by it, the 


Convention shall enter into force on the first day of the month following the expiration of a 
period of three months after the date of the deposit of its instrument of ratification, acceptance 
or approval. 


 
  Article 33 – Non-member States 
 
 1  After the entry into force of this Convention, the Committee of Ministers of the Council of 


Europe may, on its own initiative or following a proposal from the Standing Committee and 
after consultation of the Parties, invite any non-member State of the Council of Europe to 
accede to this Convention by a decision taken by the majority provided for in Article 20, sub-
paragraph d of the Statute of the Council of Europe, and by the unanimous vote of the 
representatives of the Contracting States entitled to sit on the Committee of Ministers. 


 
 2 In respect of any acceding State, the Convention shall enter into force on the first day of the 


month following the expiration of a period of three months after the date of deposit of the 
instrument of accession with the Secretary General of the Council of Europe. 


 
  Article 34 – Territories 
 
 1 Any Signatory may, at the time of signature or when depositing its instrument of ratification, 


acceptance or approval, specify the territory or territories to which this Convention shall apply. 
Any other State may formulate the same declaration when depositing its instrument of 
accession. 
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 2 Any Party may, at any later date, by a declaration addressed to the Secretary General of the 


Council of Europe, extend the application of this Convention to any other territory specified in 
the declaration and for whose international relations it is responsible or on whose behalf it is 
authorised to give undertakings. In respect of such territory the Convention shall enter into 
force on the first day of the month following the expiration of a period of three months after the 
date of receipt of such declaration by the Secretary General. 


 
 3 Any declaration made under the two preceding paragraphs may, in respect of any territory 


specified in such declaration, be withdrawn by a notification addressed to the Secretary 
General. The withdrawal shall become effective on the first day of the month following the 
expiration of a period of three months after the date of receipt of such notification by the 
Secretary General. 


 
  Article 35 – Reservations  
 
 1 Any Signatory may declare, at the time of signature or when depositing its instrument of 


ratification, acceptance or approval, that it reserves the right: 
 
  a to apply Article 3, sub-paragraph a, to damage suffered in the territory of the States which 


are not Parties to this Convention only on the basis of reciprocity;  
 
  b to provide in its internal law that, without prejudice to Article 8, the operator shall not be 


liable if he proves that in the case of damage caused by a dangerous activity mentioned 
under Article 2, paragraph 1, sub-paragraphs a and b, the state of scientific and technical 
knowledge at the time of the incident was not such as to enable the existence of the 
dangerous properties of the substance or the significant risk involved in the operation 
dealing with the organism to be discovered; 


 
  c not to apply Article 18. 
 
  Any other State may formulate the same reservations when depositing its instrument of 


accession. 
 
 2 Any Signatory or any other State which makes use of a reservation shall notify the Secretary 


General of the Council of Europe of the relevant contents of its internal law.  
 
 3 Any Party which extends the application of this Convention to a territory mentioned in the 


declaration referred to in Article 34, paragraph 2, may, in respect of the territory concerned, 
make a reservation in accordance with the provisions of the preceding paragraphs.  


 
 4 No reservation shall be made to the provisions of this Convention, except those mentioned in 


this article. 
 
 5 Any Party which has made one of the reservations mentioned in this article may withdraw it 


by means of a declaration addressed to the Secretary General of the Council of Europe. The 
withdrawal shall become effective on the first day of the month following the expiration of a 
period of one month after the date of its receipt by the Secretary General. 


 
  Article 36 – Denunciation 
 
 1 Any Party may at any time denounce this Convention by means of a notification addressed to 


the Secretary General of the Council of Europe. 
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 2 Such denunciation shall become effective on the first day of the month following the expiration 


of a period of three months after the date of receipt of notification by the Secretary General. 
 
  Article 37 – Notifications 
 
  The Secretary General of the Council of Europe shall notify the member States of the Council, 


any Signatory, any Party and any other State which has been invited to accede to this 
Convention of: 


 
  a any signature; 
 
  b the deposit of any instrument of ratification, acceptance, approval or accession; 
 
  c any date of entry into force of this Convention in accordance with Articles 32 or 33; 
 
  d any amendment adopted in accordance with Articles 29, 30 or 31, and the date on which 


such an amendment enters into force; 
 
  e any declaration made under the provisions of Articles 18 or 34; 
 
  f any reservation and withdrawal of reservation made in pursuance of the provisions of 


Article 35; 
 
  g any other act, notification or communication relating to this Convention. 
 
 
  In witness whereof the undersigned, being duly authorised thereto, have signed this 


Convention. 
 
  Done at Lugano, this 21st day of June 1993, in English and French, both texts being equally 


authentic, in a single copy which shall be deposited in the archives of the Council of Europe. 
The Secretary General of the Council of Europe shall transmit certified copies to each member 
State of the Council of Europe, to the non-member States which have participated in the 
elaboration of this Convention, to the European Economic Community and to any State invited 
to accede to this Convention. 
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ANNEX I 
 
 
  Dangerous substances 
 
 A Criteria and methods to be applied to catagories of dangerous substances  
  (Article 2, paragraph 2, sub-paragraph a) 
 
  The properties referred to in Article 2, paragraph 2, sub-paragraph a, shall be determined by 


the criteria and methods referred to in or annexed to: 
 
  – the Council Directive of the European Communities 67/548/EEC of 27 June 1967 


(OJEC No. L196/1) on the approximation of the laws, regulations and administrative 
provisions relating to the classification, packaging and labelling of dangerous substances  


   . as amended, for the seventh time, in the Council Directive of the European 
Communities 92/32/EEC of 30 April 1992 (OJEC No. L154/1), and  


 
   . as adapted to technical progress, for the sixteenth time, by Commission Directive of 


the European Communities 92/37/EEC of 30 April 1992 (OJEC No. L154/30), 
 
  –  the Council Directive of the European Communities 88/379/EEC of 7 June 1988 


(OJEC No. L187/14) on the approximation of the laws, regulations and administrative 
provisions of the member States relating to the classification, packaging and labelling of 
dangerous preparations as adapted to technical progress by the Directive of the 
Commission of the European Communities 90/492/EEC of 5 October 1990 (OJEC 
No. L275/35). 


 
 
 B List of dangerous substances 
  (Article 2, paragraph 2, sub-paragraph b) 
 
  The substances referred to in Article 2, paragraph 2, sub-paragraph b, shall be those listed in 


Annex I of the Council Directive of the European Communities 67/548/EEC of 27 June 1967 
(OJEC No. 196/1), on the approximation of the laws regulations and administrative provisions 
relating to the classification packaging and labelling of dangerous substances as adapted to 
technical progress, for the sixteenth time, by Commission Directive of the European 
Communities 92/37/EEC of 30 April 1992 (OJEC No. L154/30). 
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ANNEX II 
 
 
  Installations or sites for the incineration, treatment, handling or recycling of waste 
  (See Article 2, paragraph 1, sub-paragraph c) 
 
 1 Installations or sites for the partial or complete disposal of solid, liquid or gaseous wastes by 


incineration on land or at sea. 
 
 2 Installations or sites for thermal degradation of solid, gaseous or liquid wastes under reduced 


oxygen supply. 
 
 3 Installations or sites for high temperature degradation or thermal degasification of solid, 


gaseous or liquid wastes. 
 
 4 Installations or sites for thermal recovery of compounds from solid or liquid wastes. 
 
 5 Installations or sites for chemical, physical or biological treatment of wastes for recycling or 


disposal. 
 
 6 Installations or sites for blending or mix prior to submission to the operation of a site for 


permanent deposit. 
 
 7 Installations or sites for repacking prior to submission to the operation of a site for permanent 


deposit. 
 
 8 Installations or sites for handling and treatment of solid, liquid or gaseous wastes for re-use or 


recycling such as: 
 
  –  solvent reclamation/regeneration; 
  –  recycling/reclamation of organic substances (not used as solvents) and inorganic 


materials; 
  –  regeneration of acid and bases; 
  –  recovery of components used for pollution abatement; 
  –  recovery of components from catalysts; 
  –  waste oil re-refining or other re-uses of waste oil; 
  –  recovery of components from discarded cars. 
 
 9 Installations or sites for storage of materials intended for submission to any operation in this 


annex or to the operation of a site for the permanent deposit of waste, temporary storage 
excluded, pending collection, on the site where it is produced. 
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CASE CONCERNING LAND RECLAMATION BY SINGAPORE IN AND 
AROUND THE STRAITS OF JOHOR (MALAYSIA V. SINGAPORE), 
DECISION OF 1 SEPTEMBER 2005 


AFFAIRE RELATIVE À LA RÉCLAMATION TERRITORIALE DE 
SINGAPOUR À L’INTÉRIEUR ET À PROXIMITÉ DU DÉTROIT DE 
JOHOR (MALAISIE C. SINGAPOUR), DÉCISION DU 1ER SEPTEMBRE 
2005 


 
Jurisdiction of the International Tribunal for the Law of the Sea (ITLOS)–jurisdiction 


to prescribe provisional measures under article 290, paragraph 5 of the United Nations 
Convention on the Law of the Sea, pending a decision by the Arbitral Tribunal–compliance 
of the Parties with the order of ITLOS. 


Jurisdiction of the Arbitral Tribunal–constitution under annex VII to the United 
Nations Convention on the Law of the Sea–prima facie jurisdiction to settle the dispute 
between the Parties–examination of the Settlement Agreement agreed by the Parties–
adoption of the final award binding upon the Parties in the terms set out in the Settlement 
Agreement. 


 


Compétence du Tribunal international du droit de la mer (TIDM)–compétence pour 
prescrire des mesures conservatoires en vertu de l’article 290, paragraphe 5 de la 
Convention des Nations Unies sur le droit de la mer, dans l’attente de la décision du 
Tribunal arbitral–soumission des Parties à l’ordonnance du TIDM.  


Compétence du Tribunal arbitral–constitution en vertu de l’annexe VII de la 
Convention des Nations Unies sur le droit de la mer–compétence prima facie pour régler le 
différend entre les Parties–examen de l’Accord de règlement accepté par les Parties– 
adoption d’une sentence finale contraignante pour les Parties, conforme aux termes établis 
dans l’Accord de règlement. 


* * * * 
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__________ 


1. Whereas Malaysia and Singapore are, and at all relevant times were, 
Parties to the United Nations Convention on the Law of the Sea (the 
Convention), Part XV of which obligates them to settle any dispute between 
them concerning the interpretation or application of the Convention by 
peaceful means as specified therein; 


2. Whereas neither Malaysia nor Singapore has made a written 
declaration pursuant to article 287, paragraph 1 of the Convention, with the 
result that, pursuant to article 287, paragraph 3, they are deemed to have 
accepted arbitration in accordance with Annex VII to the Convention as the 
means of settling their disputes; 


3. Whereas neither Malaysia nor Singapore has made a written 
declaration pursuant to article 298 of the Convention; 


4. Whereas on 4 July 2003 Malaysia transmitted to Singapore the 
Notification and Statement of Claim instituting arbitral proceedings as 
provided for in Annex VII to the Convention in a dispute concerning land 
reclamation by Singapore in and around the Straits of Johor,∗ and a Request 
for provisional measures in that dispute pending constitution of an arbitral 
tribunal under Annex VII to the Convention; 


5. Whereas Malaysia, in the foregoing Notification, on 4 July 2003, 
appointed Dr. Kamal Hossain as a member of the Arbitral Tribunal pursuant 
to article 3, paragraph (b) of Annex VII to the Convention, and Singapore, on 
29 July 2003, appointed Professor Bernard H. Oxman as a member of the 
Arbitral Tribunal pursuant to article 3, paragraph (c) of Annex VII to the 
Convention; 


6. Whereas on 5 September 2003 Malaysia transmitted to the 
International Tribunal for the Law of the Sea (ITLOS) a Request for the 
prescription of provisional measures in the said dispute by ITLOS in 
accordance with article 290, paragraph 5 of the Convention; 


7. Whereas on 5 September 2003 the Registrar of ITLOS was notified 
of the appointment of H.E. Mr. Ahmad Fuzi Haji Abdul Razak, the Secretary-
General of the Ministry of Foreign Affairs, as Agent for Malaysia; 


8. Whereas on 6 September 2003 the Registrar of ITLOS was notified 
of the appointment of H.E. Professor Tommy Koh, Ambassador-at-Large in 
the Ministry of Foreign Affairs, as Agent for Singapore; 


9. Whereas on 20 September 2003 Singapore filed with the Registry of 
ITLOS its response to Malaysia, a certified copy of which was transmitted to 
the Agent for Malaysia on the same day; 


10. Whereas ITLOS did not include upon the bench judges of the 
nationalities of the Parties, and pursuant to article 17, paragraph 3 of the 


∗ Secretariat note: See map reproduced as Annex 1. 
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Statute of ITLOS, Malaysia chose Dr. Kamal Hossain, and Singapore chose 
Professor Bernard H. Oxman to sit as judges ad hoc in the case, and they were 
duly admitted to sit as such on 24 September 2003; 


11. Whereas after an exchange of written pleadings, and oral statements 
at public sittings of ITLOS on 25, 26 and 27 September 2003, ITLOS, in an 
Order dated 8 October 2003, stated: 


THE TRIBUNAL 
1. Unanimously, 
Prescribes, pending a decision by the Annex VII arbitral tribunal, the 
following provisional measures under article 290, paragraph 5, of the 
Convention: 
Malaysia and Singapore shall cooperate and shall, for this purpose, enter 
into consultations forthwith in order to: 
(a) establish promptly a group of independent experts with the mandate 


(i)  to conduct a study, on terms of reference to be agreed by 
Malaysia and Singapore, to determine, within a period not 
exceeding one year from the date of this Order, the effects of 
Singapore’s land reclamation and to propose, as appropriate, 
measures to deal with any adverse effects of such land 
reclamation; 


(ii) to prepare, as soon as possible, an interim report on the subject of 
infilling works in Area D at Pulau Tekong; 


(b) exchange, on a regular basis, information on, and assess risks or 
effects of, Singapore’s land reclamation works; 
(c) implement the commitments noted in this Order and avoid any action 
incompatible with their effective implementation, and, without prejudice 
to their positions on any issue before the Annex VII arbitral tribunal, 
consult with a view to reaching a prompt agreement on such temporary 
measures with respect to Area D at Pulau Tekong, including suspension 
or adjustment, as may be found necessary to ensure that the infilling 
operations pending completion of the study referred to in subparagraph 
(a)(i) with respect to that area do not prejudice Singapore’s ability to 
implement the commitments referred to in paragraphs 85 to 87. 
2. Unanimously, 
Directs Singapore not to conduct its land reclamation in ways that might 
cause irreparable prejudice to the rights of Malaysia or serious harm to 
the marine environment, taking especially into account the reports of the 
group of independent experts. 
3. Unanimously, 
Decides that Malaysia and Singapore shall each submit the initial report 
referred to in article 95, paragraph 1 of the Rules, not later than 9 
January 2004 to this Tribunal and to the Annex VII arbitral tribunal, 
unless the arbitral tribunal decides otherwise. 
4. Unanimously, 
Decides that each party shall bear its own costs. 
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12. Whereas ITLOS, for the reasons stated in its Order dated 8 October 
2003, in determining its jurisdiction to prescribe provisional measures under 
article 290, paragraph 5 of the Convention pending a decision by this Tribunal, 
found inter alia that there was no controversy between the Parties as to the 
existence of a dispute, and that this Tribunal would prima facie have 
jurisdiction over the dispute; 


13. Whereas, for the reasons indicated in its Order of 8 October 2003, 
ITLOS stated in paragraph 73 of that Order that it did not consider it 
appropriate in the circumstances to prescribe provisional measures with 
respect to the land reclamation by Singapore in the sector of Tuas; 


14. Whereas the President of ITLOS had by his letter dated 10 October 
2003 addressed to the President of the Tribunal notified the appointment, 
pursuant to article 3(e) of Annex VII to the Convention, of the following three 
members of that Tribunal: 


Mr. Christopher Pinto (President) 
Professor Ivan Shearer 
Sir Arthur Watts, KCMG QC; 


15. Whereas the President of ITLOS by the same letter noted the 
appointment for the Annex VII arbitration, of H.E. Mr. Tan Sri Ahmad Fuzi 
Haji Abdul Razak as Agent for Malaysia, and H.E. Professor Tommy Koh as 
Agent for Singapore; 


16. Whereas this Tribunal, having been thus validly constituted, and 
having consulted extensively with the Parties, by its Order dated 19 July 2004, 
established its Rules of Procedure, article 2 of which designates the 
International Bureau of the Permanent Court of Arbitration (PCA) as the 
Registry for the arbitration; 


17. Whereas the Secretary-General of the PCA, having consulted the 
Tribunal and the Parties, designated Ms. Anne Joyce, a member of the 
International Bureau, as the Registrar of the Tribunal; 


18. Whereas by letters dated 24 September 2004, the Parties notified 
ITLOS and this Tribunal that the Group of Experts established by them 
pursuant to paragraph 106(l)(a) of the Order of 8 October 2003, had 
completed its work on the Interim Report on infilling works required by 
paragraph 106(l)(a)(ii) of the Order, and transmitted copies thereof both to 
ITLOS and this Tribunal; 


19. Whereas the Tribunal, at the request of the Parties, by Order dated 19 
October 2004 extended until 8 November 2004 the due date for completion of 
the Final Report on the study to be carried out by the Group of Experts 
referred to; and whereas the Parties, by their letter dated 8 November 2004, 
transmitted a copy of the Final Report to the Tribunal, requesting also that 
arrangements be made for a conference at which the Parties could present to 
the Tribunal an overview of the Joint Study, and apprise the Tribunal of the 
progress of consultations that had taken place between them; 
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20. Whereas at the conference referred to in paragraph 19 of this 
preamble, which took place at The Hague on 10 January 2005, the Parties 
informed the Tribunal inter alia that they had agreed ad referendum on the 
draft of a Settlement Agreement to which it was expected that the Government 
of Malaysia would give its approval within one month of the conference; 


21. Whereas the Parties by their letter dated 18 May 2005, notified the 
Tribunal that the said Settlement Agreement had been signed on 26 April 
2005; and whereas the Settlement Agreement entered into force in accordance 
with its terms; 


22. Whereas the Parties transmitted to the Tribunal duly certified copies 
of the said Settlement Agreement, as well as the Joint Records of their 
meetings on 22-23 December 2004, 7-8 January 2005 and 7-8 February 2005 
which resulted in that Agreement; 


23. Whereas, with respect to the dispute submitted by Malaysia to the 
Arbitral Tribunal on 4 July 2003, the said Settlement Agreement provides: 


13. This Agreement is in full and definitive settlement of the dispute 
with respect to the land reclamation and all other issues related thereto. 
The Parties agree that the issue pertaining to the maritime boundaries be 
resolved through amicable negotiations, without prejudice to the existing 
rights of the Parties under international law to resort to other pacific 
means of settlement. 


14. This Agreement accordingly terminates the Case Concerning Land 
Reclamation by Singapore In and Around the Straits of Johor (Malaysia 
v. Singapore) upon the agreed terms. 


15. The Parties shall forthwith jointly request that the Arbitral Tribunal 
in the Case Concerning Land Reclamation by Singapore In and Around 
the Straits of Johor (Malaysia v. Singapore) adopt the terms of this 
Agreement in the form of an agreed Award which is final and binding 
upon the Parties. 


24. Whereas the Parties, by their letter dated 18 May 2005, jointly 
requested the Arbitral Tribunal to deliver a final Award binding upon the 
Parties in the terms set out in the said Settlement Agreement; 


25. Whereas the Tribunal has examined the documentation submitted to 
it by the Parties including the said Settlement Agreement and has concluded 
that no further proceedings are necessary; 


NOW THEREFORE the Tribunal 
1. Decides in light of the joint request by the Parties referred to in 


preambular paragraph 24, that it has jurisdiction to render this Award in the 
Case Concerning Land Reclamation by Singapore In and Around the Straits 
of Johor (Malaysia v. Singapore); 


2. Decides to accede to the said joint request by the Parties and deliver 
a final Award binding upon the Parties in the terms set out in the Settlement 
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Agreement, and does so by attaching the text of the said Settlement 
Agreement as the Annex to this Award which is issued pursuant to article 18 
of the Rules of Procedure; 


3. Decides, pursuant to article 19 of the Rules of Procedure, that each 
Party shall bear its own costs in presenting their respective cases; 


4. Decides in accordance with article 20 of the Rules of Procedure that 
the expenses of this Tribunal shall be borne by the Parties in equal shares; 


5. Decides that these proceedings are terminated. 


Done at The Hague, this 1st day of September 2005, 


 


(Signed) Mr. M.C.W. Pinto 
President 


(Signed) Dr. Kamal Hossain  (Signed) Professor Bernard H. Oxman 


(Signed) Professor Ivan Shearer   (Signed) Sir Arthur Watts KCMG QC  


(Signed) Ms. Anne Joyce 
Registrar 


Annex 


CASE CONCERNING LAND RECLAMATION BY 
SINGAPORE IN AND AROUND THE STRAITS 


OF JOHOR (MALAYSIA v. SINGAPORE) 


SETTLEMENT AGREEMENT 


WHEREAS paragraph 106(1)(a)(i) of the Order of the International 
Tribunal for the Law of the Sea in the Case Concerning Land Reclamation by 
Singapore In and Around the Straits of Johor (Malaysia v Singapore), Request 
for Provisional Measures, dated 8 October 2003, prescribes that the 
Governments of Malaysia and Singapore (hereafter “the Parties”) shall 
cooperate and shall, for this purpose, enter into consultations forthwith in 
order to establish promptly a group of independent experts with the mandate 
to conduct a study, on terms of reference to be agreed by the Parties, to 
determine, within a period not exceeding one year from the date of the Order, 
the effects of Singapore’s land reclamation at Pulau Tekong and Tuas View 
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Extension (hereafter “the reclamation works”) and to propose, as appropriate, 
measures to deal with any adverse effects of such land reclamation; 


AND WHEREAS the Parties jointly established the Group of Experts 
(hereafter “the GOE”) to conduct the study on terms of reference agreed by 
the Parties; 


AND WHEREAS the Parties jointly appointed DHI Water and 
Environment (hereafter “DHI”) to carry out detailed studies in order to assist 
the GOE; 


AND WHEREAS the GOE completed the study and submitted its Final 
Report to the Parties on 5 November 2004; 


AND WHEREAS the Parties have considered and reviewed the GOE’s 
Final Report and accepted its recommendations; 


AND WHEREAS the Parties are desirous of reaching an amicable, full 
and final settlement of the dispute submitted by Malaysia to the arbitral 
procedure provided for in Annex VII to the United Nations Convention on the 
Law of the Sea by a written notification to Singapore, accompanied by a 
Statement of Claim and Grounds on Which it is Based, on 4 July 2003; 


AND WHEREAS the issue of maritime boundaries is to be dealt with in 
accordance with paragraph 21 of the Joint Record of the Meeting between 
Senior Officials of the Parties at The Hague on 7-9 January 2005; 


AND WHEREAS the Parties agree that the recommendations of the GOE 
provide the basis for an amicable, full and final settlement of the said dispute; 


THE PARTIES HAVE AGREED AS FOLLOWS: 


A. Implementation of the recommendations  
of the GOE’s report 


(i) Design of the Final Shoreline of Area D at Pulau Tekong 


1. Singapore shall modify the final design of the shoreline of its land 
reclamation at Area D at Pulau Tekong to incorporate a “bite” and a “nose” as 
recommended by the GOE’s Final Report as reflected and finalised in the 
chart at Annex 1. 


(ii) Maintenance Dredging of the “Bite” 


2. Singapore shall carry out maintenance dredging as is necessary to 
ensure that the depth of the dredged area of the “bite” is kept at minus 12 
metres Chart Datum. 


(iii) Streamlining of Changi Finger 


3. Singapore shall streamline Changi Finger in line with the 
recommendations of the GOE either by a temporary or permanent structure 
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(which may include a submerged structure) prior to the completion of the 
reclamation of the south-western bank of Area D of Pulau Tekong. In the 
event that this is not feasible or practical, or results in significantly increased 
costs, the rounding off of Changi Finger shall be completed within 12 months 
of the completion of the south-western reclamation of Area D. 


(iv) Replacement of the Sheetpile Silt Curtain at Area D  
by the Final Revetment Protection  


4. Singapore intends to replace the existing sheetpile silt curtain on the 
eastern side of Area D in Pulau Tekong with the final revetment protection as 
soon as is practicable and, in any case, within not more than 70 months, 
subject to the availability of resources for this purpose. Singapore shall 
endeavour to give priority to the replacement of the sheetpile silt curtain with 
the final revetment protection at the “bite” of Area D which the GOE has 
concluded shall lead to the widening of Calder Harbour Channel, reducing the 
local velocities across the Channel and secondarily the current velocities in 
Kuala Johor. 


(v) Scour Protection 


5. Singapore undertakes to pay the full cost of scour protection works at 
Tanjung Belungkor jetty, which the Parties have agreed amounts to Three 
Hundred Thousand Singapore Dollars (SGD 300,000). 


6. Malaysia shall be responsible for the full cost of scour protection 
works at Pularek jetty. 


(vi) Compensation for Fishermen 


7. A lump sum of Three Hundred and Seventy-Four Thousand and Four 
Hundred Malaysian Ringgit (RM 374,400), which is based on a sum of 
RM 5,200 per fisherman, shall be paid by Singapore to Malaysia to be 
distributed by Malaysia to its fishermen as full compensation for losses as a 
result of the reclamation works. 


B. Navigation 


8. Singapore reassures Malaysia that even after the Pulau Tekong 
reclamation, the safe and smooth passage of ships through Kuala Johor and 
Catder Harbour will not be adversely affected by the said reclamation. 


C. Joint Mechanisms 


9. The Parties agree to expand the terms of reference of the Malaysia-
Singapore Joint Committee on the Environment (MSJCE) to include the 
following: 


a. To exchange information on and discuss matters affecting their 
respective environments in the Straits of Johor. 
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b. To undertake monitoring activities in relation to their respective 
environments in the Straits of Johor and address any adverse impacts, 
if necessary. These monitoring activities shall include: 


(i) monitoring water quality to protect the marine and estuarine 
environment; and 


(ii) monitoring ecology and morphology. 


10. The Parties agree that for the purposes of matters affecting 
navigation in the Straits of Johor under paragraph 8 of this Agreement, a 
representative of the Marine Department, Peninsular Malaysia shall be 
designated to co-chair the Maritime and Port Authority of Singapore-Johor 
Port Authority Operational Meeting (MPA-JPA Operational Meeting) on 
behalf of the Government of Malaysia. 


11. Each Party will keep the other informed, on a regular basis, of the 
progress of its implementation, pursuant to this Agreement, of the GOE’s 
recommendations through the MSJCE and/or the MPA-JPA Operational 
Meeting, which shall be the forum for discussions. 


12. Each Party undertakes to observe the confidentiality and secrecy of 
documents, information and other data received or supplied by the other Party 
through the MSJCE or the MPA-JPA Operational Meeting pursuant to this 
Agreement. 


D. Settlement of the Dispute submitted to the Arbitral Procedure 
provided for in Annex VII to the United Nations Convention on  


The Law of the Sea pursuant to the written notification by Malaysia 
to Singapore accompanied by the statement of claim and grounds on 


which it is based dated 4 July 2003 


13. This Agreement is in full and definitive settlement of the dispute 
with respect to the land reclamation and all other issues related thereto. The 
Parties agree that the issue pertaining to the maritime boundaries be resolved 
through amicable negotiations, without prejudice to the existing rights of the 
Parties under international law to resort to other pacific means of settlement. 


14. This Agreement accordingly terminates the Case Concerning Land 
Reclamation by Singapore In and Around the Straits of Johor (Malaysia v. 
Singapore) upon the agreed terms. 


15. The Parties shall forthwith jointly request that the Arbitral Tribunal 
in the Case Concerning Land Reclamation by Singapore In and Around the 
Straits of Johor (Malaysia v. Singapore) adopt the terms of this Agreement in 
the form of an agreed Award which is final and binding upon the Parties. 
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E. ENTRY INTO FORCE 


16. This Agreement shall enter into force on the date of its signature. 


IN WITNESS WHEREOF the undersigned, being duly authorised by 
their respective Governments, have signed this Agreement. 


Done in duplicate at Singapore, this 26th day of April, two thousand and five, 
both texts being equally authentic. 


 


 


(Signed) TAN SRI AHMAD FUZI HJ ABDUL RAZAK 
Secretary-General 
Ministry of Foreign Affairs 
Agent for the Government of Malaysia 
 


 


(Signed) PROFESSOR TOMMY KOH 
Ambassador-at-Large 
Agent for the Government of Singapore 
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0 Introduct Ion


Seveso, Amoco Cad i z, Sandoz, Corunna and the Braer are nameS that
conjure up memories of major environmental accidents within the


European Community. They aroused public outrage and dramatized the
need to clean up and restore damaged env I ronments. However , damage from


Industrial accidents forms only a small part of the environmental
damage occurring within the Community today. Emissions from industrial
facilities and motor vehicles pollute the air, causing forests to 


die.
Waste waters from cities and farms pol lute surface and ground waters.
Hazardous .substances deposited in the past contaminate soi Is. 


The


damage caused by these non-accidental activities may be less
spectacular than damage from headline-grabbing accidents, but 


it 
more extensive, and no less in need of remedial action.


The quest ions ra i sed by the content of th i s Green Paper are posed to
provoke the wide-ranging discussion which the Commission seeks on this
subject of remedying environmental damage in order 


better to inform


its future actions in this area. To facilitate this debate and
discussion, the Commission wi II convene formal consultations, including


hear ings, wi th experts from the Member States as we 
II as wi th other


intere.sted parties such as industry and agriculture. Any proposal for
possible action presented by the Commission should be In accord with
the principle of subsidiarity, should be the subject of a cost-


benefit
analySis and should take account of its coherence with other
propositions (such as taxes etc.


This Green Paper considers first the usefulness of civi1 I iabi I ity as a
means for allocating responsibi i ity for the costs of environmental
restoration. Civi I I iabi lity Is a legal and financial tool used to
make those responsible for causing damage pay compensat Ion for the


costs of remedying that damage. By requiring those responsible to pay
the costs of the damage they cause, civil liability also has the
important secondary funct ion of enforc ing standards of behav iour and
preventing people from causing damage in the future. The subject 


is on


the env i ronmenta I protect ion agenda of the European Commun I ty today for
severa I reasons:


(a) The public demand for systems of accountability and


compensation that becomes strongest whenever environmental
accidents occur, I Ike the industr ial accident at Seveso or the
poisoning of the Rhine during the Sandoz fire.


(b) The pledge of the Counci I of Ministers to take act ion in the
area of civi I I iabi I ity when it adopted the Fourth and Fifth
Environmental Action Programmes and other legislation. (1)


Furthermore, the request of the Joint Transport and Environment


Council of 25 January 1993 for an "examination of the feasibility


(1) OJ No C 328, 7. 12. 87, p. 15, paragraph 2. 5; Council Directive
84/631/EEC on the supervision and control within the European
Community of the transfrontier shipment of hazardous waste, OJ No L
326, 13. 12.


, p.


31.
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of deve lop I ng system of pena I ties and c i v i I I i ab I I i ty for
pollution of the environment" , The Commission has already responded
to part of this request of the Council by adopting, on 24 February
1993 a Communi cat ion on "A Common Pol icy on Safe Seas ,,(2)


(c) The Council of Europe has drawn up a Convention concerning
strict I iabi I ity for damage resulting from activitie.s dangerous tothe environment; other international organizations are making
efforts to set international conventions in place establ ishing
I iabi I ity regimes for environmental damage.


(d) The use of different systems of civil I iabi I ity for remedying
env i ronmenta I damage among the Member States could lead to
distortions of competition and the single market.


A Community-wide system of civi I iability for environmental damage
would draw on a basic and universal principle of civil law , the
concept that a person shou I d rect i fy damage that he causes. Th i s I ega I
principle is strongly related to two principles forming the basis of
Community environmental POliCY since the adoption of the Single Act
the principle of prevention and the "polluter pays " principle.


The "polluter pays " principle is evoked , because civi I I iabi lity 
a means for making parties causing pollution to pay for damage that
results. The prevention principle is involved in that potential
polluters who know they wi II be liable for the costs of remedying the
damage they cause have a strong i ncent i ve to avo id caus i ng such damage.


If civil liability for environmental damage operates differently 
Member States , industries in some Member States wi II be required to pay
the costs of the damage they cause, whi Ie industr ies in other Member
States wi II be able to avoid those costs, because restorat ion is not
required or the cost is passed on to taxpayers. Industries not
required to pay restoration costs receive, in effect , a competitive
advantage.


A genera I system for env i ronmenta I damage represents for sectors such
as transport a way of internal ising certain external costs.


The Green Paper seeks secondly to investigate the possibility '
remedying environmental damage not met by the application of civi I
liability principles. Details of existing joint compensation schemes,
their problems and limitations are therefore canvassed.


It should be noted that despite the importance of the question of
penalties, these are not the sUbject of this Communication.


(2) com(93)66 f ina I
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Remedy I ng env I ronmental
II abl I Ity;


damage using Mchan I sms civil


The prob I ems


The legal doctrine of civil liability provides a way for the 
injured


party to obtain compensation for the damage he has 
suffered. . It was


deve loped to cover s i tua tl ons where it was more just to make the person
responsible for the act or incident causing the damage to 


bear the


consequent costs, either because that person Was at fault or should for
other reasons be held liable for losses resulting from the damage.


Civil liability arises under private law distinguishing it from


Obi Igatlons arising under pub I ic law, such as criminal Ilabi I ity and


administrative liability.


There are two poss i b I e approaches to c i v i I


strict I iabi lity.
I iabi I ity. with fault and


1.1 Fault-based liability


Liabi.1 ity because of fault requires proof that the I iable party


commi tied a neg I i gent or otherw i se wrongfu I act wh i ch caused damage. A


finding of fault depends on whether the party had a 
duty to behave


according to a certain standard of care or rule of law, and .breached


that duty.
In the field of environmental I iabll ity, there is a strong interplay
between fault-based I iabi I ity and environmental regulations. The
standards and the procedures set down In env i ronmenta I statutes can


provide guidance for determining whether a party actions were


reasonable or negl igent under the circumstances. Non-compl iance with
environmental laws can provide evidence of fault. On the other hand,
compl iance with regulations and permits can indicate the r.easonableness
of a party s behaviour. As environmental protection laws are enacted,


new obligations arise that could lead to potential liability.


Under fault-based I iabi I ity, the victim may have difficulty proving the
other party ' s act was wrongfu I .


The vigorous use of fault-based liability by government authorities can


thus play an important role in ensuring that environmental legislation
is respected, as well as providing a means of recovering the costs of
repair ing environmental damage caused by wrongful acts. Liabi I ity for


fault does not , however, provide a means to recover costs where fault
cannot be shown.


Strict liability
Strict liability, or liability without fault , eases the burden of
establishing liability because fault need not be established. 


However,
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the injured party must st I II prove that the damage was caused by
someone act. Strict liability provides an incentive for taking
measures to prevent damage from occurring in the first place.


Defining the scope of a strict liability regime for damage to the
environment is a difficult but esSential step. Potentially liable
part les need to know the scope of the costs they would be expected to
pay in case of damage. This need for legal certainty confl icts with
the need for flexible definitions that can take account of new
technologies or other unforeseeable developments.


Some major difficulties can arise in applying chi I I iabi Iity concepts
to obtain compensation for environmental damage. Conclusive scientific
evidence is often unavailable , for example, regarding the long- term
effects of a g i veh po II utant on the env ironment. concepts such as
" I i ab i I i ty , " " damage, " and espec ia II y "environment" are vague and
ambiguous , and interpretations vary from one legal system to the next.
A strict I iabi I Ity regime that is too broad in scope may come to be
regarded , in certain cases as too expensive for the sectors concerned.
Some argue, for example, that strict liability can stifle investment 
industry. On the other hand , a regime that is too narrow in scope runs
the risk of not covering all the activities it should and thus
improper I y a Ilocat i ng costs of restor i ng damage.


The criti.cal step is to decide which activities and processes shoUld be
subject to such a regime. Some of the factors that could be considered
in determining the appropriateness of strict I iabi I ity for a particular
sector or type of activity Include:


the types of hazard posed by a particular activity;


the probabi I ity that damage might occur from the activity, and
the possible extent of that damage;


the incentive that strict liability would provide for better
risk management and prevent ion of damage;


the feasibi I ity and cost of restoring the damage that would be
I ikely to occur; and


the potential financial burden of strict
economi c sector i nvo I ved.


I jab i I i ty on the


the need for and avai labi I ity of insurance.


Channell Ing LIability


Determining who should bear the I iabi I ity can also be difficult.
Imposing liability on a specific party, known as "channeillng, " can be
an efficient and equitable way of cost internalization. It can also
promote the prevention aspect of strict tiabi I ity, if I iabi I ity 
channelled to the party having the expertise , resources, and
operational control to carry out the most effective risk management.
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Multiplicity of liable parties


Where more than one party may have been responsible for the 
damage, or


for a share of the damage, problems In how to apportion 
liability for


the damage may arise. To ease the injured party s burden of bringing


suit against multiple parties, legal systems often permit the case to


bepresent$d against more than one potentially I iable party at the same
time. How the liability Is then apportioned among the liable parties


depends Oh whether liability is joint or joint-and-several. Under
joint liability, the liable party must pay compensation only for that
amount of damage which can be actually attributed to his particular
activity. In the case of aggregate pollution, precise determinations
may be i mposs i b Ie.


Under joint-and-several liability, each party is liable for the entire


amount , but may often proceed in turn to seek contr ibut ion from other
I iable parties. This can cause several problems, inCluding congestion
in the courts. Inequity results if the injured party sues the party
with the most financial assets first , instead of the party who caused
the most damage. This is known as the "deep pocket" effect. 


Joint-and~
several liability may also lead to " forum-shopping, " if parties are
from different countries and one country s laws are more favourable to


the injured party.


As liable parties sort out among themselves how the costs of
compensation should be shared I itigation becomes complex. This can
make civil liabi I ity compensation mechanism with extremely high


transaction costs. A way to alleviate such problems is to a.
llocate


responslbJlity in advance by designating the order in whJch potentially
liable part les should be sued or by the channelling of liability.


Who and what Is damaging the environment


I f the act that causes damage can be character i zed as a fau I t or if.
there are other circumstances creating a responsibility, the person
caus i ng the damage becomes I i able for the consequences. Fau I t can


consist of an intention to cause damage, or carelessness which resu.lts
in a damage. The law of civi I I iabi I ity generally has few problems


dealing with damage caused by the wi Iful or negl igent act of a
particular party, if the I iable party is identifiable and the damage
can be causa II Y linked to the wrongfu I act.
However, prob I ems ar i se where these elements are not c I ear:


Chronic pollution


Env i ronmenta I damage may occur because of the aggregate effect of a
number of polluting acts spread out over time and place. Where the
damage has been caused by the cumulative impact of the activities of
many operators, it is not possible to determine which actor


s actions


caused the particular damage. This is the case with discharges to the


a~mosphere which result in acid rain. Sometimes none of the acts are
such that they would incur damage resulting in I iabi I ity. 


For example,


a single authorized discharge of pollutants into a river may not cause


identifiable damage, but the combined impact of all the authorized
discharges is to damage the river.
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In the case of damage caused by cumulative pollution it is difficult to


attribute damage to the act or responsibi I ity of a particular party and
it becomes necessary to exp lore more co II ect i ve ways of shar I ng the
responsibility for the costs of restoration , such as joint mechanisms
of compensation. CSeesection 3. 0 below)


Ii) Emissions under government author izat Ion


The purpose of environmental permits is to enable government
author I ties to Ilmi t the total amount of pOllutants to a leve I that
will not cause unacceptab I impact or damage. Th is requ i res 
determinat Ion of the leve I of pollution at wh ich damage occurs, then an


allocation of permits restricting total e~issions to below that level.
However , it is often difficult to foresee, let alone assess, all the
immediate or long-term effects of pollutants and the margin of safety
needed to prevent damage. Consequent I y the s i tuat ion can ar i se where
damages to the environment do occur, in spite of the fact that all
relevant emissions are authorized.


I f the operator exceeds the I imi t values set in the permi t or carr ies
out other activities not foreseen in the permit , the operator should be
held I iable for any resulting damage. On the other hand if the
operator has fully disclosed all relevant data for evaluation by the
permitting authority and complied with the standards set in the permit
there may be reasons for ho I ding the pub I i c author i ty -- and ultimate I y


the taxpayer -- responsible for ensuing damage. It would provide the
operator with an incentive for full disclosure and compliance with the
permit, .so as to avoid I iabi lity. It would provide the government
authority With an incentive to make responsible decisions, including
setting precise and clear restrictions in permits.


I I I) Damage from the past


Deposits of hazardous substances from long ago pose one of the most
significant types of environmental damage within the Community, Other
types of damage from the past , such as acid-rain devastated forests
are a I so in urgent need of cleanup or other remed ia I act ion.


Civil liability may not , however , provide a way to recover the costs of
restoring such damage. Sometimes the damage is from so far back 
time that no liable party is identifiable. Sometimes the party can be
Identified but is not I iable, because I iabl I ity was not establ ished
when the damage occurred. Or the party may be Identifiable, liable,
but insolvent.


Limitation of liability


There is debate on whether strict liability should be limited. Some
argue that If a liable party has taken all reasonable measures of
prevention and has insUred against the cost of foreseeable accidental
damage, it does not make sense to dr i ve him out of bus i ness 
unforeseeab I and unpreventab I damage occurs. The des ired resu It
after a II is to reCover restor at ion costs and to prevent future
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damage, not bankruptcy. On the other hand, limits on liability could
reduce incentive for prevent ion and transfer the burden of restor at ion


costs above those limits to the taxpayer, thus interfering with the
pol luter pays. principle.


Any limits on liability would have to be set at a high level so as not


to underm i ne the prevent ion funct ion of str i ct Ii abi I i ty. An OECD
draft recommendation on compensation for victims of accidental
pollutlon(3) suggests that, if limits are set , potential polluters
might also be requi red to contr ibute to a compensat ion fund to cover


the portion of costs over the limits paid by liable parties.


1. 7 Defining environmental damage


legal definition of damage to the environment is of fundamental
importance, since such a definition wi II drive the process of
determining the type and scope of the necessary remedial action -- and


thus the costs that are recoverable via civil liability. Legal


definitions often clash with popularly held concepts of damage to the
environment, yet are necessary for legal certainty. But the debate
over how to define the object of environmental damage, the degree of


impact cons i dered damage, and who has the right to dec i de these issues
has not yet been resolved.


Regarding the definition of "environment " some argue that only plant
and animal life and other naturally occurring objects, as well as their
interrelationships, should be included. Others would include objects
of human origin , if important to a people s cultural heritage. The


draft Council of Europe Convention, for example, puts forward the
fo Ilow i ng broad def in i t ion of the env ironment: " Env ironment i nc I udes


natural resources both abiotic and biotic, such as air , water , soil,


fauna and flora and the interaction between the same factors; property


which forms part of the cultural heritage; and the characteristic
aspects of the landscape.


Another debate centres on the degree of impact that should be
considered environmental damage. The amended Commission proposal for a
Counc i I Oi rect i ve on c i v i I I i ab i I i ty for damage caused by waste def i ned


impairment of the environment" as meaning " any significant physical,


chemical or biological deterioration of the environment"(4)
. Actual


physical destruction or gross contamination is generally considered
damage, but what about lesser Impacts? All human activities result 
emissions, but the point at which these emissions are to be considered
pollution" is not clear. Nor is it clear at which point "pollution


causes actua I damage.


Problems In proving causation


To obtain compensation for damage , the injured party must prove that
the damage was caused by an act of the I iable party, or by an incident
for which the liable party was responsible. Special problems arise 


the case of environmental damage. As discussed in the sect ion on


(3) C(91) 53, August 1991 (OECD).
(4) Com(91)219 final OJ N' C 192. 23. 07. 91, p. 6
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chronic pollution , establ ishing a causal connection may not be possible
if the damage is the .result of activities of many different parties.
Difficulties also arise if the damage does not manifest unti I after a
lapse of time. Finally, the state of science regarding the causal I ink
between exposure to pollution and damage Is highly uncertain. The
liable party may try to refute the Injured party evidence of
causal1ty wIth alternate sc1entif1c explanations for the damage.


The right to br log a legal act ion


In a civi I I iabi I ity case, the right to sUe is normally given only to
the party with a legal interest in recovering compensation. Where
damage occurs to property that is not owned , no injured party with the
right to bring a legal action can be identified. With no legal or
natural person to sue on behalf of the environment , the costs of
restoring environmental damage cannot be recovered via civil liability.
There ex i st sever a I d i f ferent approaches to the Quest i on of access to
just I ce for env I ronmenta I mat ters among the Member States.


1. 10 The question of adequate remedy


The traditional aim of civil Ii.ability is to compensate the injUred
par ty by reQu i ring the par ty respons ib I e for the damage to pay the
costs of any resulting loss. The loss is generally computed in terms
of the depreciat ion In economic value of the damaged property or the
actual cost of repairing the damage. Damage to the environment wh.ich
does not in itself have an economic value but may have great value 
other terms -- such as the loss of a spec i es or of a pic tur esque
landscape -- cannot be compensated directly in terms of economic loss.


However , if there is an obligation to maintain those elements of the
environment in a healthy state, a concurrent obligation arises to
restore these elements to that state whenever they are damaged. This
obligation carries with it the right to claim the costs of restoration
from the party who caused the damage. The amount of compensat ion the
liable party is obliged to pay is computed in terms of the actual cost
of environmental restoration.


The objective of environmental protection efforts is to maintain the
environment at the level of quality that society determines. Where
environments are damaged below that standard , restoration is the only
environmentally sound remedy. In order for civi I I iabi I ity to function
effect i ve I y as a lega I remedy, a base of legal duty and econom i c
assessment must a I so be in p I ace.


1.11 The problem of Insurabi Iity


Discussions of civil liabi I ity inevitably raise Questions about
insurability, since insurance is a means of controlling the risk of
econom i c loss.


Insurance serves as an important compensat Ion mechanism where damage
occurs accidentally and restorat ion costs are covered by the insurance
pol icy. If an insurer I inks avai labil ity of insurance to the Qual ity
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of an enterpr ise ' s ri sk management, it may have a deter.rent effect 
promoting better accident prevention and other environmental protection
controls over the economic activity.


The uncertainties which make civil liability a difficult fit for
environmental damage also create problems with regard to Insurance.
Insurers are hesitant to provide coverage if they are uncertain about


the types and probabilities of damage that may occur, or if unpredicted


losseS drain the pool of money. The civil I iabi I ity regime


established, the absence of limits on liability, and the coverage of


particular risks such as gradual pollution are some of the factors
which make It hard for Insurers to determine the insurabil ity of what


are already extremely complicated risks and, In some cases, to decide


how much cover they are able to provide. They react by raising the


prices of premiums or by withdrawing from the market of environmental


liability insurance altogether. (S)


Today, insurance coverage for pollution-related damage can be difficult
and even impossible to obtain in some cases. It is a relatively new


service and not all insurers have the technology or capacity yet for


providing it. At present there are many cases where studies on the


insurability of these risks are preceded by preliminary technical
studies. Insurers may I.imit their potential losses contractually by
excluding specific risks from coverage or by lowering the maximum


amount of coverage. They may invol ve the pol icyho I der f inanc i a 11 y 


the effort to avoid loss by applying sizable deductibles to each loss.
Insurers have also sought to I imit coverage of accidental losses to
damage occurring by a " sudden " event , a definition which excludes
damage caused gradually, such as a slow leak from an underground tank.
France, Italy, and the Netherlands have intervened to set up pools of


insur ance to cover gr adua I as we I I as sudden pol I uti on.


There is some movement today to require certain industries or
activities posing particular hazards to cover their potential liability
through some kind of financial security. For example. the recent
German Environmental Liability Act requires specific Installations to


ensure secur i ty to cover I lab i I i ty . The proposed 0 i rect i ve for c i v i I


liability for damage resulting from waste would require the liability
of the producer and the el iminator to be covered by insurance or any
other financial security.


A number of concerns ar i se when insurance is requ ired. If insurance 
compulsory, enterprises must be able to obtain coverage on the market
for the requ i red amount. Such coverage may not be ava i I ab Ie. I f it is
ava I I ab I e and t he cost of restor i ng the env ironment a I damage I s above


the policy amount , the liable party must still pay the additional
amount.


(5) A rise in tort liability claims for p01lutlon-related damage is one


reason cited for the I labl I ity insurance crisis in the United
States In the 1980s. Other explanations for the dislocations


within the U. S. insurance market at that time include recurrent
historical cycles of hard and soft insurance markets and changes in
the supply of capital avai lab.le to insurers.
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Under compulsory Insurance, Insurers might become " I icensors
Industry, by providing or withholding Insurance coverage according to
whether the I ndustry member seek i ng coverage was a "good" or a "bad"
risk. Some insurers already evaluate the quality of a firm risk
management and loss prevent ion measures, before prov I ding env i ronmenta I
liability coverage. From an environmental protection point of view
risk evaluation by the Insurance Industry is beneficial , since 
reduces the risk of env i ronmenta I damage at the same time that 
reduces the insurers ' risk of economic loss. However , the problem of
the "bad r isle" who cannot obta in insurance coverage rema ins.


Imposing I iabi lity insurance on firms and activities which represent a
danger to the environment presupposes that the insurabi I Ity of such
risks wil1 be determined and if~ w1th due regard to the nature of the
risk , insurance is made aya II ab Ie, the cond I t ions of coverage and the
system of civil liability envisaged will have to be establ ished. state
intervention may be necessary if private insurers do not provide
insurance coverage adequate to cover the risk of environmental damage,
or if premiums are too high for SMEs. One feature of such intervention
might be to avoid creating unjustified discrimination between firms or
imposing obi igations which vary according to company size.


Cons i der a t i on must be given to the exper i ences of count r i es such as
France. I ta I y and the Nether lands, wh i ch have a I ready set up insurance
pools for covering pollution damage, and the lessons to be learned from
the German law on environmental I iabl I Ity, which contains specific
provisions on insurance.


It s possible to require insurance cover to be taken out by operators
but many industry members oppose compulsory insurance because they fearit 1N0uid make them captive to high premium demands from insurers.
Larger companies are already leaving the insurance market because they
find it more economical to self- insure. This creates problems for
small and medium sized enterprises (SME) -- those most in need of
I Lab il i ty insurance for envi ronmenta I damage -- because it I eaves them
with less economic leverage to fight expensive premiums.


2 The General Trends In the law on environmental liability


It is important to evaluate the position regarding civi I I iabi I ity 
the Member States and in the framework provided by international
conventions to identify the trends which they reveal , taleing account 
the problems raised in relation to reparation of, damage to the
eny Ironment.
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1 General view of the trends at national level


Concepts of liability for damage to the environment are 
relatively


recent. The need to develop specific rules has not been felt by 
all


Member states since a number of cases where damage was caused to the


environment could fall under the more traditional types of 
liability.


Most leg i s I at Ion wh i ch has been deve loped has been based on these


concepts and has tried to adapt them In order to cover the 
specific


nature of damage to the env ironment.


In general civi Ilabi I ity for environmental damage in the twelve


Member States rests upon fau I t on the part of the person who causes the
damage.


In the absence of specific legislation on Civil liability for


env i ronmenta I damage, the courts of I aw have tended , where damage has


occurred, not always to ask for full evidence of the 
fault of the


wrongdoer, or to find other ways of easing the victim s burden of


proving damage, or the link of causation between that damage, the


wrongful act and the fault. This haS been done within the 
I imits for


judicial interpretation existing in the Member states and with
considerable variations from one Member state to another.


This general approach (fault-based I iabi I ity) is associated with
another trend, the development of a strict liability regime. Several
laws have Introduced I iabi I Ity without fault for damage caused by
specific activities which were deemed to be 


dangerous. Thus, liability
for damage caused during air or rai Iway transport (most Member states),


for damage caused by pipe I i oes for hydrocarbons (Denmark), dangerous


activities in general (Italy, Portugal), the handling of dangerous


substances (Netherlands), nuclear energy (several Member States), or
biotechnology (Germany) has been introduced by legislation.


It appears that there is not Within the Member States any recent


legislation on environmental damage which does not provide 
for strict


I iabi I Ity. In the Annex is a I ist of certain of the Member State
legislation which has adopted this approach. Within this legislation
certain characteristics can be identified.


From these general trends in national legislation for the restoration


of damaged env i ronments it is poss i b I e to i dent i fy car ta in common


char acter i st i cs.


The Question of what constitutes 
damaae to the environment is scarcely


addressed by the different pieces of national legislation. The
different pieces of national legislation refer, rather, to general


principles of law and provide for compensation for death, bodily 
injury


or for damage to an attr I buted item of property.


The legislat ion does not normally contain rules on the burden of proof


or the I ink of causation Here the general principles of law of each


Member State apply as they have evolved through legislat ion and court
juriSprudence. However, the solutions contained in the German
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of 11 March 1941 formally recognizes the liability of the state on
whose territory the activities causing the transfrontier damage take


p I ace. (6)


Civi I I labi I ity for env ironmental harm is dealt with in a number of
international instruments. Table I in the Annex sets out international
conventions deal ing with I iabi I ity and compensation which are either
already existing or under negotiation. Table II I ists number of
convention$, either already existing or under negotiation which contain
provisions relating to clvi I iabi I ity.


It is possible to discern a number of common points between the
Convention on Third Party Llabl I Ity In the Field of Nuclear Energy


(Paris 1960), the International Convention on Civil Liability for Oil


Pollution Damage (Brussels 1969), and the Council of Europe Convention


on Civil Liability for Damage Resulting from Activities Dangerous to
the Env ironment.


All estab1ish a system of strict I iabi I itv , with provision for certain


number of exempt ions or defences.


As regards the channell i no of reSDons i b i I i tv I i abil i ty at taches to the
operator (Paris Convention Article 3, Brussels Convention Article 3.
Counci I of Europe Convention Articles 6 and 7). It should be noted
that the Brussels Convention channels liability to the owner of 


the
ship at the moment of the incident , and expressly excludes action
against any other person, such as agents of the owner , caption etc,


unless such a person has acted with t he i ntent i on to cause damage or
knowing th.at damage would result from their action (Article 3, amended
in 1984). Nevertheless the owner of the ship is not liable if they can
show that the pollut ion damage results frOm an act of war , from


hosti I ities, civi I war , or insurrection, .or from a natural phenomenon
which is exceptional , inevitable and unavoidable.


In the Brussels Convention damaIJe to the environment has the following
definition: " pollution damage " means " loss or damage caused outside


the ship carrying oil by contamination resulting from the escape or
discharge of oj I from the ship, wherever such escape or discharge may
occur, and includes the cost of preventative measures and further loss
or damage caused by preventat ive measures " (Art icle n. The Convent ion


provides that the liability of the owner may be limited, unless the
incident occurs as a result of the fault of the owner.


In the Counci I of Europe Convent ion the Droblem of channeilina of
liabilitv is resolved as follows: The Convention channels liability w
the operator , defined as " the person who exercises the control of a


dangerous activity " (Article 2.5). Dangerous activities are defined as
act i v i ties per formed profess i ona II y and i nvo I v i ng dangerous substances,
genet i ca I I y mod i f i ed organ isms, or micro-organ isms.


The definition of damaIJe in the Convention includes impairment of the


environment insofar as this is not covered by damage to persons or
property " provided that compensation for impairment of the environment,


(6) Trail Smelter Case (United States v. Canada), 3 R. Int' l Arb.


Awards 1905 (1941).


:3)
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other than for loss of profit from such impairment , shall be I imited to
the costs of measures of reinstatement actually undertaken or to be
undertaken


" .


Concerning the scope of I iabi I ity , for the majority, these instruments
are I Imited to damage caused by specific economiC activities. (Nuclear
energy, carr i age of dangerous goods, hydrocarbons, operat ions i nvo I v i ng


dangerous substances etc.


Article VII(1) of the Brussels Convention provides, as regards
insurance that " the owner of a ship registered in a Contract ing State
and carrying more than 2000 tonnes of oil in bulk as cargo shall be


required to maintain insurance or other financial security, such as the


guarantee of a bank or certificate delivered by an international
compensation fund, in a sum fixed by applying the limits of liability
prescribed (in the Convention) to cover his liability for pollution
damage under this Convent ion


As regards limitation of liability the Brussels Convention provides
that a shipowner can limit liabi I ity to an aggregate amount of 2000
francs per tonne not exceeding 210 mi II ion francs (franc is defined in
the Convent ion).


Concern i ng t he quest i on of risk i nsur ance the Counc i I of Europe
Convention provides for a compulsory financial security scheme, taking


account of the particular risks posed by the activity, without a
speciflcal1y identified 1Jmit on liabi1lty.


3 The position taken at Community 19vel


Community-wide action involving the dt)ctrine of civil liability has
been taken primarily in the area of product safety and consumer
protection. In 1985, the Council adopted Directive 85/374/EEC
institutin strict liability for the producer of defective
products. The Directive is based on the concept of the
defective product, " i. e. a product which does not provide the safety
which a person is entitled to expect. It provides that the
manu f acturer of t he defect i ve product is I i ab I e for t he damage, even
where not at fault , unless he can prove that the product' s defect is
due to compl lance with mandatory regulat ions issued by publ ic
authorities. The Directive covers only losses suffered by a private


(7) Council Directive 85/374/EEC .of 25 July 1985 on the approximation
of the laws, regulations and administrative provisions of the
Member States concerning I iabi I ity for defective products (OJ.No L
210 85, p. 29).
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consumer. I t does not cover damaae to the env Ironment I f that damage
is not damage to property owned by a pr I vate person. The Quest ion of
insurabi I ity is not addressed in the framework of this Direct ive.


Applications of civil liability for environmental protection purposes
have been discussed for some time. In 1984 , for Instance, the Counci 
adopted Directive 84/631/EEC on the supervision and 


control within the


European Commun i ty of the transfront fer shi pment of hazardOus


waste. (8) The 19th recital called for a defining of the liability of
the producer and any other person accountab I e for damage " in order to
guarantee effective and fair compensation for damage which may be
caused during the Shipment of dangerous waste, Article 11(3)


expressly provided for the Council to determine the conditions for
implementing civi I I iabi I ity for the producer.


In 1986, following the Sandoz fire which resulted In the poisoning of


the Rhine River , the Council declared that the key to more effective
protection of Community waterways lay in, inter al ia, prompt cleanup
and restoration , coupled with equitable arrangements for I labi I ity and


compensation by the polluters for any damage caused.
(9) It called on


the Commission to review the Community existing measures for
preventing pollution and for remedying damage caused by pollution and
if necessary, to submit appropriate proposalS. Two weeks later the


European Parliament adopted a complementary resolution calling
expressly on the Commission to "put forward proposals 


for a Community


system governing fault (siC) I iabll ity for accidents connected with
all chemical and high risk activities.


,,(10)


The adoption of the Single Act in 1986 and the insertion 
of Art. 130r


into the EEC Treaty provided impetus for further discussion of
civi I


I iabil ity for environmental damage. This article provides that action
by the Community relating to the environment shall be based inter
al ia , on the pr inciple that the polluter should pay. The Dol luter


DayS DrinciDle seeks to properly attribute external costs of
pollution. Community appl ications to date have aimed at making


operators bear the costs of env i ronmenta I protect ion measures imposed


by the pub I Ic authorlties. (11) In addition, the Directives on waste,
waste 0 ii , and tox i c and dangerous waste ( 12) make express reference
to the " polluter pays " principle as the basis for a system making the
holder and/or the producer of waste responsible for the costs of safe


disposal. Civi I I i.abi I ity for the cost of cleaning up environmental
contamination wou1d be a concrete application of this principle.


(8) OJ No L 326, 13, 12. 84, p. 31.
(9) Bull. EC 11-1986, point 2. 146. 
(10) Doc. B 2 - 1259/86, OJ No C 7 12. 01. , p. 116. The French


text calls for " responsabi lite civi Ie sans faute.
An elaboration of the "polluter pays " principle can be found 


Council Recommendation 79/3/EEC, OJ No L 5 79, p. 29.


Counci I Directive 75/442/EEC, OJ No L 194 , 25. 75, p. 39;


Counc I I Direct i ve 75/ 439/EEC, OJ No L 194 , 25. 75, p. 23;


Council Directive 78/319/EEC, OJ No L 326, 13. 12.


, p.


31.


( 11)


( 12)
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In response to these developments, the Fourth Environmental Action
Programme, (13) re I eased in 1987 , dec I ared that the Comm I ssion wou I d


consider the scope for arriving at better definition of
responsibi I ity in the field of the environment , and envisaged the
possibility that the polluter should assume greater liability for
dam.age caused by prOducts or processes. In addition , after requests in
1989 and 1990 from the European Par I iament for an absolute I iabi I i ty
regime for damage resulting from the release Into the environment of
genetically mOdified organisms, the Commission pledged to consider the
issue of civil liability for damage to the environment
horizontally. (14)


In October 1989 , the Commission presented a proposal for a Counci I
Directive on civil liability for damage caused by waste. (15) This
proposes a no-fault I iabi Iity regime. As regards the channellina of
I i ab i I i tv the Direct i ve states that the producer of waste sha II be
st r i ct I y I I ab I e for damage and i mpa i rment of the env I ronment caused by
waste. The party bringing the action must demonstrate the causal I ink
between the waste and the damage. The draft Directive extends the
notion of damage to " impairment of the environment" as set out 
section 2. above. This definition of impairment is capable of
including cases where the environment is affected In a continuing
manner. Regarding the question of insurance the draft Directive
requires the producer and el imina tor of waste to be covered by
insurance or other financial security. Article 3(2) of the proposed
Directive states that the producer must include in his annual report
the name of his insurers for civi I I iabi I Ity purposes. The draft
Directive al$o authorizes the Commission to studY the feasibility of
sett i ng up a compensat ion fund for damage and impa i rment to the
env ironment caused by waste incases where the person I i ab I e cannot be
identified or is insolvent. The initial proposal for a Directive has
been amended to incorporate proposals made by the Parliament (16) and


is under cons i derat ion by the Counc i I .


In the Commission proposal for a Counci I Directive on the Landfi II of
Waste Article 14 provides that " the operator shall be l iable under
civl I law for the damage and impairment of the environment caused by
the landfi lied waste, irrespective of fault on his part. ,,(17)


( 13) Resolution of the Council and of the representatives of the
Governments of the Member states, meeting within the Council of
19 October 1987 , on the continuation and implementation of a
European Community pol icy and action programme on the
environment (1987-1992), OJ No C 328, 12. , p. 15, paragraph5. 
SEC (89) 2091 final - SYN 131 , 6. 12. 89.
OJ No C 251 10. , p. 3.
OJ No C 192 23. 07. , p. 6.
OJ N' C 190 22. 07. 91, p. 


( 14)
( 15)
(16)
( 17)
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0 Remedying envlronmenta1 damage through Joint compensation systems


Joint compensat ion systems are financial structures based on charges or


contributions. They are .Insurance- I Ike, in that the funds collected
are designated for a specific purpose, such as cleaning up or restoring
the environment. The principle of liability for particular acts 


expanded into a principle of shared responslbi I Ity for the impact of
multiple acts. Joint compensation systems sustained by contributionS
from the economic sectors most closely I inked to the type of damage


needing restor at ion would be concrete applicat ions of the "polluter
pays " principle. Inter alia these systems enable the problems outlined
in section 2. 1.5 above ( damage from chronic pollution, authorised
pollut Ion and past pollution) to be resolved.


The cost of damage I inked to the aggregate impact of a sector
activities becomes apportioned among the individual enterprises, and


thereby i nterna I i zed.


There are several other important advantages to the compensation system


approach in view of the specific features of environmental damage.
First, the ability to act quickly may be essential in some instances of


environmental damage. In contrast to civi I I iabi lity, whiCh requires a
lengthY legal process before obtaining compensation , joint compensation


systems can gather funds in advance. Financing could thus be readi Iy


available for emergency remedial action or to reimburse early
restor at ion work. Moreover, the burden of damage may be more eas il Y


shouldered by collective rather than individual action. Finally, if
the cost of cleaning UP a particular Incident is high, it may not be
possible to recover all the costs from a liable party with limited
financial resources. A joint compensation system would help provide
the additional resources needed for carrying out the restoration.


There are however cer ta i n
operat ion of such systems:


difficulties the establ ishment and


The problems raised


Requiring restoration as the remedy.


To meet an obligation of restoring environmental damage , what level of
environmental restoration is to be sought, what is to be done where


restoration to the state before is not feasible and what costs are
reasonable?


How can monitoring of the restoration works to ensure quality control
be incorporated into the system?


Who is to be responsible for ensuring the qual ity of the restoration
work?
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Allocating the cost of restor at Ion.


The "polluter pays " principle requires that , wherever possible, costs


of restoration are recovered from the parties responsible for causing
the damage. If the particular party cannot be identified or is not
Ilabi~ . It could be possible, in certain cases, to trace the cause of
the damage to the activities of a particular economic sector. In such


case, should a joint compensation system allocate the cost of
restorat ion among a II members of that sector?


The need to undertake restoration would have to be balanced against
the burden on the enterpr i ses shar i ng the costs, of course. I f the
financial burden of a joint compensation system became too great for
its contributors, costs of restoring particular damage might be shared
more broadly, with other sectors or by taxpayers in general. In order
to respect the "polluter pays principle to the greatest degree
poss i b Ie, shou I d not the burden rest upon the sector or sectors most
speclflCaJly responslbJe?


1.3 Maintaining a preventative effect.


If joint compensation systems are estabJ jshed , shouJd the concept of


individual liability stiJl be retained so as to have a preventative
effect? Linking the likelihood of damage to the amount of charges to be
paid would provide a mechanism by which the preventative effect could
be maintained and would maintain the incentive for effective risk
management. How could such a system of differentiated charges be
des i gned and by what means cou I d the adm I ni st rat Ion of such an approach
be ach i eved?


The experience gained on the national and international level can
provide useful guidance for designing compensation structures to cover
the costs of restoration within the Community.


Solutions adopted at national and International levels


A number of Member States and other countries have already established
forms of joint compensation to deal with specific problems of
environmental damage. These act as important precedents.


International Schemes


For instance, there are special compensat ion funds for damage caused by


industries posing a particular risk of damage. This type of fund
supplements the compensation which can be obtained from the polluters
themse I ves and the j r insurers. They are used to redress acc i denta I
pollution by helping to provide more complete and timely compensation
for injured part ies.


The oi I industry in part icular has set up a number of funds to finance
clean-up measures and to compensate injured parties. Most notable 
the International Fund for Compensation for 011 Pollution Damage,
established in 1971 via the International Convention on the
Establ ishment of an Internat ional Fund for Compensat ion for Oi I
Pollution Damage. This fund complements the 1969 Brussels Convention
which imposes strict liability on the shipowner but allows liability to
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be limited if there was no fault. Contributors are private members of
the 01 I industry, not governments. The fund makes 


payments where the
shipowner is not I table under the Convention, is insolvent , or when the
damages exceed the shipowner I iabi I ity I imlt. The fund compensates
for personal injur ies and property damage, and for measures actually
taken to reinstate the environment. Several parallel financial
structures, known as TOVALOP,


(18) CRISTAL, (19) and OPOL, (20) have


been formed privately by the Oi I industry. 
It should be noted that , in


view of the recent oi I-spi lis off Corunna and the Shet 
land Islands, a


Community action programme Is being prepared which 
aims to ensure


strict convergence in the implementation of international rUles
throughout the Community and to encourage the adoption of 


appropriate
regulations and standards by the IMO. The role of the 


Community and


Member States in drawing up international standards on safety and
pollution prevention is spelt out in a draft Commission Communication


on a common pOlicy for safety at sea.


National Schemes


Other funds have been created to finance actua I restorat ion of damage.
The United States ' Superfund is an example of this type of financial
instrument. Establ Ished in order to finance the clean-up of hazardous
waste sites , Super fund is funded by taxes on crude oil and 


chemical


feedstocks, as we II as genera I envi ronmenta I tax on Amer i can


corporations. The U.S. Environmental Protection Agency (EPA) useS
Superfund monies to respond to short-term emergencies, such as
accidental spi lis of hazardous substances, and to clean up sites
contaminated in the past. Civil liability is used to recover costs
when potentially I iable parties can be identified for particular sites.


The compensation system set UP by SWeden under its 1986 
Environmental


Damage Act should also be mentioned. It provides compensation 
for


persona I Injury and damage to property where the 
damage cannot be


traced to an identifiable source, the I iable party is insolvent , or the


liability is statute-barred. Every enterprise requiring 
environmental permit must contribute an amount fixed according to the


type of enterprise and its size. In addition , enterprises must maintain


insurance to cover any liability resulting directly from their own
activities. The system does not cover environmental damage unless 


can be considered damage to property " for which a natural person would


be entitled to compensation.
II(21)


The French Fund for noise should be mentioned, which compensates


persons living around Paris airports for being exposed to excessive
noise levels. The fund was created by decree in 


1973; it is financed


( 20)


Tankers Owners Voluntary Agreement Concerning Liabi I ity for OJ I


Pollut ion reimburses governments for expenses incUrred 
protecting and cleaning up coast I ines (1969; updated 1978).


Contract Regarding Interim Supplement to Tanker Liabi! ity for
Oi I Pollution provides compensation above TOVALOP'


s limits
(1971; updated 1978).


The Offshore Po Ilut Ion L i abll i ty Agreement guarantees
compensat ion for pollut ion damage caused by offshore 0 


i I


exploration or exploitation installations 
(1974).


Annex B to the Government Dec I s ion of 25 May 1989, No. 37.


( 18)


( 19)


(21)
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by charges paid by all companies using the airports in question.
Similarly, the Netherlands created, by a Law of 1972, a Fund on damage
from air pollut ion. The fund Intervenes where the polluter cannot be
identified. It may also pay compensation where Identification of the
polluter might delay payment to the victim, if victims cede " their
rights" against the polluter to the Fund.


Proposals at a COmmunity level


In the amended proposal for a Counci I Directive on civl I iabi I ity for
damage caused by waste, Article 11 provides that. " the Commission shall
study the feas i b i I i ty of the estab I i shment of European fund for
compensat ion for damage and impa i rment of the envi ronment caused by
waste to cover those cases where the person I jab I e cannot be
identified or is incapable of providing full compensation (22)


SimilarlY, the proposal for a Council Directive on the landfill of
waste provides in Article 18 that Member states shall ensure the
estab I i shment of one or more " Landf i II aftercare funds " whose purpose
is to cover the normal costs of aftercare of closed landfi lis and
expenses caused by necessary operat ions to prevent or cure damage from
waste d i sposa I not otherw i se recoverab Ie. The fund is to 
constituted by contributions from operators of landfi lis based upon the
type of landfill operated and the tonnage of waste deposited(23)


Possible directions for community action:


Civi I I iabi I ity as a compensation mechanism is based on the existence
of damage resulting in an economic loss.


In the case of damage to the environment , economic loss does not occur
unless there is a diminution in economic value or a restoration
resulting in costs.


The purpose of this Green Paper is to stimulate discussion on whether
and how requirements to remedy environmental damage might be introduced
appropriately and effectively within the Community to recover the costs
of such restorat ion.


1 A hor I zon1a 1 approach towards civil
anv Ironment


Ilabi I ity for damage to the


Civi I I iabi I ity could have an important role to play in a comprehensive
env i ronmenta I protect ion programme.
As the Member states develop the policies and programmes for
maintaining and restoring their environments to meet Community quality
standards, clvi I liability could be used for recovering the costs of
the requ1 red restoration.


(22) 192 23. 07. 91,


190, 22. 07.(23)
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Civi I I iabi I ity can contr ibute towards implementing the "polluter pays
principle. Its usefulness is I imlted, however, to specific incidents
of damage involving identifiable I table parties.


As is shown in Figure 1 for reparation of environmental damage to be


effective each component haS to meet certain conditions. Thus where
there is no Identifiable liable party, the principle of civil liability
is not effective in securing restoration of the damaged environment. 
is for these reasons that consideration has to be given to the type of
civi I I iabi I ity mechanism (fault based or strict) and other mechanisms
(compensation systems) to ensure that environmental restoration wi 
take place.


Figure I: Applicability of Civil Liability
In Instances of Environmental Damage


Measur ab I e and
immed I ate damage


~---------------~


Unbounded or latent
damage


F i ni te act or
inc I dent


~---------------~
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~---------------~
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----------~ No party wi th legal
interest to br i ng
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Civil liability
act Ion possible
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Fault-based liability


Although this regime would appear to be an appropriate mechanism for


promoting compliance with environmental legislation, is it sufficient


to apply fault-based I iabi I ity alone to environmental damage?


Th i $ system does not appear to be the best approach in every caSe since
it contains certain disadvantages. The desired objectives cannot be


achieved fully unless certain conditions are met.


A system of fault-based I labi I ity impl ies that fault has to be proven.
Doing so in the case of damage to the environment is difficult, if not
impo$slble in certain cases. A sY$tem of fault-based liability
requires the injured party to prove and demonstrate that the person
responsible for the damage committed a wrongful act , i. e. that he wa$
gui Ity of negl igence or an otherwise unlawful act that caused damage.
A finding of fault depends on whether the party had a duty to behave
accord i ng to ~ certa i n st~ndard of care or ru I e of law, and breached
that duty.


The standards and the procedures $et down in environmental legislation
can provide guidance for determining whether a party s actions were


reasonab I e or neg I i gent under the circumstances. It is not a I ways


poss i b Ie, however , to dec i de on th is because of gaps in env ironment
law. Certain circumstances pertaining to damage could not be evaluated
on the bas i s of standards or procedures. Hence it wou I d be d if fi cu It
to judge whether the party responsible for damage had acted wrongfully
or not , even if mechan isms were added to a fau I t-based I i ab i I i ty system
to s impl i fy aspects such as the burden of proof.


In spite of the advantages of fault-based I iabi I ity in maximising the
important preventative effect of civil liabi I ity, the trend visible
throughout national legislation and international .instruments regarding
environmental damage is towards a strict liability regime for certain


acti v i ties dangerous to the env ironment.


Strict liability
At this point it is appropriate to look at the role of a strict , or no-


fault liability regime. Could the objective of repairing
envirqnmental damage be achieved fully and properly by implementing
some type of no-fault I iabi I ity regime?


Strict I iabi I ity appears to be particularly suited to the specific
features of repairing environmental damage.


Compared with fault-based liability, strict liability eases the burden


of at tach i ng Ii ab i Ii ty because fau I t need not be estab I i shed. However
the injured party must st i II prove that the damage was caused by
someone s act.


The advantages of such a system can be summarized as follows. A strict
I iabi I ity regime can increase incentives for better risk management and
provide legal certainty for those economic enterprises subject to such
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a regime. It can also help Implement the "polluter pays " principle for
certain types of economic activities. It means that this system
guarantees that the cost of damage caused by an economic activity 


borne by the operator.


A strict I labi I ity regime can only achieve Its objective if a number of
important quest ions are sett led before the decision is taken to opt for
that regime. For it to work effectively, the elements of the scheme


must be defined precisely. The choices to be made are important
because they wi II determine the scope of the I labi I ity regime, and the
issues to be sett led are set out below.


An extremely extensive strict I iabillty regime could pose too great a
burden to be borne by certa in sectors wh I ch cou I d I ead to greater
disruption of the eco~omy. (24)


A - What def i ni t ion of damage shou I d be adopted?


As has already been pointed out, the legal definition of environmental


damage assumes particular significance insofar as it affects decisions


regarding the type and extent of restoration measures needed and
therefore the costs which can be recovered via civi I iabi I ity. This
problem involves other underlying Questions such as the definition of


env ironment, and the degree of impa I rment wh i ch const i tutes damage.


B - To which activities should a strict liability regime be applied?


Several approaches can be considered. As stated above with regard to
past exper i ences, too broad a system, i. e. cover i ng a I arge number of
activities, may have adverse consequences for economic operators and


create legal uncertainty, thereby becoming impossible to implement.


How does such a regime take account of a sector such as transport which
is characterised by, in particular, its mobi Ie nature and the variation


in risk according to the mode of transport?


The Question of the scope of strict liability is linked to the
underlying problem of what is meant by "dangerous What criteria
should be used to decide whether certain activities are dangerous and


therefore to be covered by a strict liability regime? No-fault
liability regimes relating to dangerous activities must be based on a
common understanding of what is deemed "dangerous


C - What shall constitute a I iable party?


This Question raises the issue of channel I ing no-fault I iabi I ity 
that costs are distributed fairly and effectively.
Should I iabi I ity be channelled to the party with the technical know-
how, resources and operational control of the activity?


Establ ishing a no-fault I iabi I ity regime also raises issues such as the
burden of proof, limitation of li.ability and what a financial guarantee
system shou I d cons I st of.


( 24) See Annex I I for deta i I s of USA exper I ence.
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Further problems need to be solved to ensure the proper implementation
of a strict liability regime, with its associated benefits for the
environment. Lessons must be learned from national and international
precedents in strict liability and the disadvantages and implications
for the scope and structure of such a regime must be foreseen (how
lenders and financial Institutions wi II be affected, for example). A


strict liability regime must only have the result intended, namely the
restorat ion of env i ronmenta I damage.


TO settle a.11 the points raised by the issue of establ ishing a civi 
I iabi I ity regime with particular regard to environmental damage, one of
the options facing the Community would be to adopt the approach laid
down by the Counci I of Europe Convention on civi I iabi I ity for damage
resul t ing from act iv i ties dangerous to the envi ronment and then
consider signing the Convention.


If the Council of Europe Convention is adopted as a solution for a


strict I i.abi I ityregime to be appl ied throughout the Community, special
importance should be attached to the provisions of the Convention which
allow contracting parties complete flexibility for laying down


implementing conditions. This could be the case particularly with the


compulsory financial guarantee system provided for by the Convention.


Alternatively, the Council of Europe Convention could be the starting
point for Community initiative regarding environmental damage.
Elements of that Convention could provide the answers to the main
issues set out above, namely what constitutes environmental damage,
defining the I iable party, and determining which activities should be
covered by a no-fault I iabi I ity regime.


2 A hor Izontal approach towards jOint compensat Ion systems


Civil liability is a useful legal instrument for recovering the costs
of restor i ng env i ronmental damage as we I I as for its prevent i on and
enforcement funct ions.


Effective as it is, there are limits to its effectiveness. Civil
I iabi I ity can apply only when certain conditions are met. For example,
if the causal I ink between the damage and the I iable party cannot be
established , the I iabi I ity mechanism cannot operate. The question of
who is then respons i b I e for restor i ng the damaged env ironment and
bear I ng the costs I nvo I ved a I so rema I ns un so I ved.


If recovery of costs is impossible via a I iabi I ity act ion, other
mechan isms wou I d eventual I y be needed to ass i gn respons i b i I i ty for the
costs of restoring damaged environments. Consideration therefore has
to be given to how to cope with the t imits inherent in a civi I
I iabi I ity regime. A possible solution is to have joint compensation
mechanisms to cover the costs of environmental restoration. This would


enable responsibility for costs to be shared fairly within the economic
sector most closely connected to the presumed source of the damage.
One solution could therefore consist of combining the strengths of a
I iabi I ity regime with the advantages of compensation systems.
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On a practical level, this .integrated "environmental" I iabi I ity regime


could take the form of the following alternatives:


In the event of damage attributable to the action of a single
I iable party, compensation would be sought via civi I iabi I ity.


If the damage could not be attributed to the activities of a 
liable


party (i.e. the liable party could not be identified), joint
compensation mechanisms, as decentral ized as possible, could be


used. The costs of restorat ion would be divided between a number


of economic sectors.


In the I Ight of this could one consider an approach where the
strengths of civi I iabi I ity would come into play and its I imitations
would be made up for by the advantages of compensation mechanisms?


3 Looking Ahead


On the basis of the possible directions set out above the Commission
proposes to stimulate CommunitY-Wide discussion, among all parties with


an interest in the issues canvassed in this Communication , according to
the following timetable: Comments are to be received before 1 October
1993.
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ANNEX I


Trends at Member state level


The characteristic of this legislation Is that Ilabi I Ity may be
established without fault. By way of Illustration:


Belgian Law of 22 February 1974 on toxic waste, which holds the
generator of toxic waste strictly liable for damage caused by that


waste;


Belgian Royal Decree of 16 October 1981 on the control of organisms
harmful to plants and plant products, which holds the owner of the
I and on wh i ch such organ isms or i gi nate I jab I e for any damage caused
by the I r spread;


French Law of 15 July 1975 on waste, which states that any party
transferr ing certain waste elsewhere than to the operator of an
authorized disposal plant shall be strictlY I iable for any damage
caused by that waste;


Greek Framework Law no. 1650 of 1986 on env i ronmenta I protect ion
which provides that any natural person who or legal person which


causes pollution or deterioration to the environment shall be
strictly liable for that damage;


United Kingdom Environmental Protection Act 1990 which lays down
strict liability rules for damage resulting from the illegal
disposal of waste;


Por tuguese Bas i c Law on the Env ironment no. 11/1987 wh i ch prov ides
for strict I iabi I ity for significant damage to the environment
caused bya dangerous activity;


German Water Resources Act 1960 which holds the author of an
unauthorized pol lution of water strictly I iable for any damage
caused;


German Law on Environmental Liabi Iity 1990 which provides for a


comprehensive system of strict liability for the operation of


Industrial facilities which present a risk to the environment.
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ANNEX I I


S I tuat Ion In non-t.aember states: Japan and the Un I ted Stat~s


Under JaDanese law I lab i I I ty for env i ronmenta I damage is based on the
Civi I Cod~and certain laws concerning pollution, which determine
civil , criminal and administrative liability. The large number Of
cases of damage caused to persons and property have resulted in
Japanese judges interpreting the laws In favour of the injured part ies.


The laws concerning air and water pollution have been amended with the
result that the polluter Is liable for any damage even In cases where
it is not his fault. This principle of strict liability applies In
Japan only as regards bod I Iy harm. In other cases, the fault of the
polluter has to be proven.


In order to improve the position of the Injured party, Japanese law has
developed two theories: the theory of tolerance I imits and the
probab i I i ty theory. Accord log to the first theory, there are certa 
nu i sances wh I ch must be to I era ted by peop Ie. 1f t hose nu i sances ex ceed
the I imit of what Is tolerable, the injured party may take legal
action. The I imits are determined according to the nature of the
damage. This may be bOdi Iy harm, damage to property or nervous shock.
According to the second theory, the Injured party only has to show the
posslbi I ity of the existence of the causal I ink between the wrongful
act and the damage i tse If.


In cases of pollution where the polluters are not identifiable, there


is a compensation fund which gives Immediate assistance to all parties
who have SUffered bodily Injury.


Under the Japanese law of 5 October 1973 on compensat ion for bodi 


injury resulting from pollution , any Injured party suffering damage to
health caused by water or air pollution receives compensation , after


examination by a bOard, without having to Identify the person
responsible or prove any fault. The fund is constituted from levies on
pollutant emissions and from a proportion of the tax on motor vehicles.
Compensat ion is automat ic, however , only in major risk areas and for
spec if i ca I I Y listed i I I nesses.


It should be noted that Japan is currently drafting a law on product
Ii ab III ty. Different draft I aws have been drawn up by var ious groups.
In general , all the proposals recognize no-fault I iabil ity and
establ ish a presumption on defects in products. The proposals cover
all sectors of industrial activity. Liabi I ity appl ies to both
manufacturers and impor ters.


In the United states , civil 11abllity for damage to the environment 
based on both the Common Law and sir i ct c I v II Ii ab i I i ty from statute
law.


The Common Law uses concepts such as "nuisance


, "


trespass
negligence " and "ultra-hazardous activity " to enable victims to take


legal action against polluters.


';)-0
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A federal law entitled CERCLA (comprehensive Environmental Response
Compensation Liability Act) was enacted In 1980. It set up the
Superfund , a federal fund fInancing environmental clean-up measures,
thereby enabling the government to take prompt action to remove any
threat to human health and to minimize risks which heavi Iy polluted
sites might pose In the future.


This law has thus established a strict liability regime under which the
government can recover the cost of restor.at Ion of the env I ronment from


potentially responsible parties " orPRPs.


The law states that firms may be held responsible for discharges they
made In the past, even If the latter were not i Ilegal at the time. The


I labl Iity defined In CERCLA Is both strict - I. e. Irrespective of
whether fault or negligence has been committed or not - and joint and
severa I .


Under the Nat iona I Emergency program, a l i st must be drawn up and
revised annually In order to identify priority sites and installations
throughout the United states. In 1989, this national I ist ("Superfund
National Priorities List" or NPL) contained 981 sites to which the
provisions on immediate clean-up appl.led.


Clean-up measures are funded by the Super fund, wh i ch pays for remova I


and restorat ion operat ions. Congress increased the Superfund budget by


USD 8. 5 bl II Ion for the 1986-91 per lod.


Federal action on I isted sites is I imited to those cases where the
respons I bl e part i es cannot be I dent I f i ed or fa i I to take the necessary
action. It is thus secOndary to action to be taken by potentially
responsible private parties. The Environmental Protection Agency is
the authority responsible for' implementation of this law. First , it
classifies sites in need of restoration. Second, it identifies, from


the potentiallY responsible parties (PRPs), those who are deemed to be
I iable and therefore required to repair the damage caused. The
Environment Protection Agency takes " aggressive " legal action against
PRPs to recover clean-up costs. It bases its arguments particularly on


several Ilabi I ity and on the definition of PRPs.


According to the terms of the law, a large number of persons may be


considered " potentially responsible parties They include the current
owner of the site, the owner at the time it was polluted , the


industr lal operator generat ing the waste, the transporter of the waste
and the waste dea1er. Inpract1ceJ even credit inst1tut1ons such as


banks may be deemed I jab I e lf they have taken possess i on of
contaminated land under mortgage.


Parties held I lable for discharges of hazardous substances are required
law to effect clean-up operations, carry out full restoration and


thus bear the (very high) costs of repairing the damage. The average
cost of restoration of a polluted site is put atUS$ 29-35 million.
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The courts have devised wide-ranging regulations covering Ilabl Iity.


The liability regime arising from CERCLA heavily favours government
act Ions for recovery of damages, thus leaving PRPs exposed to the
threat of heavy expend I ture.


However , hazardous waste has turned out to be a bigger problem than was
originally expected , and clean-up costs have proved to be very high.


This policy and the Inadequate level of financial resources at the


Superfund' s disposal has resulted in a large number of court actions
involving persons identified as I iable, their insurers, their bankers
and the Env i ronmenta I Protect Ion Agency. The number of persons
currently involved In I Itlgation by virtue of CERCLA is put at 14 000.


In one single case the number of Insurers Involved as a result of the
Env i ronmenta I Protect Ion Agency act ion was we II over 400. The number
of court cases and proceedings initiated, accounts for about 30-60% of
the financial expenditure of the Environmental Protection Agency,
operators and Insurers concerned . Consequent I Y proceedings have become
extremely long and complicated.


Equally, the way the system works has led Insurers operating in the
American market to change their thinking with regard to cover for
environmental risks. Apart from an increase in premiums, current


pol icies In this market exclude a large number of risks. In a number


of cases cover against pollution is not available, as inSurers have


deemed certain activities non- insurable.


AS far as cred i t I nst i tut ions are concerned, there has been a
tightening up of the criteria for the granting of loans to owners 
operators of waste dumps.


The CERCLA system has COme in for sharp cr it i c i sm since one of its
objectives, namely full and prompt restoration of polluted sites, has
proved Impossible to achieve in practice. The CERCLA system Is said to
be hav i ng a "perverse effect.. Proposa I s for major amendments to the
system and the way it operates have been made by the var ious part ies
concerned (the authorities, industry, Insurers, academics , etc.


The proponents of CERCLA argue that the merit of this legislation lies
in the fact that it has changed the behaviour of firrns and their
approach to environmental Issues. They maintain that because of the
law it has peen necessary to under take stud i es or env ironment a I aud Its
before embarking on any commercial transaction.


Desp i te amendments to CERCLA made by the Superfund Amendments and
Reauthorization Act 1986 (SARA), which have toned down the extremely
harsh character of this system of I iabll Ity by providing for the
concept of the " innocent landowner " who is ent i tied to preferent i a I


treatment if he can prove that he did not and could not have known that
his land was contaminated, the criticisms and problems continue.
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ANNEX I I I


Trends at Internat lonal level


Table I : International COnventions on
Civil liability and COmpensation


(part tal list)


Hue lear energy


1960 Paris COnvention on Third Party Llabl Iity In the Field of Nuclear


Energy, as amended by the 1964 Additional Protocol
(In force) (8, DE , DK, ES, F ., GR , IT, NL , P, UK)


1963 Brusse Is Convent ion estab I ish ing a supplementary compensat ion
system for damage caused by nuc I ear i nc i dents


(in force) (B, DE . DK, ES, F, IT , NL , UK)


1963 Vienna Convention on Clvi I Liability for Nuclear Damage
(In force)


1988 Vienna Joint Protocol Relating to the Appl Icatlon of the Vienna
convent Ion and the Par Is Convent ion


(not yet in force)


OJ I pOllution


1969 Brussels Convention on Civi I Liabi I ity for 01 I Pollution Damage,
as amended


(in force) (8, DE , ES, F, GR , IR, IT, NL , P , UK)


1971 Brussels Convention on the Establishment of an International Fund


for Compensat Ion for 011 Pollut ion Damage, as amended


(in force) (DE , DK, ES, F , GR , IT , NL , P, UK)


1977 London Convention on Clvl I Liabi I ity for Oi I Pollution Damage
Resulting from Exploration for and Exploitation of Seabed Mineral
Resources


(not yet 1n force)


Carriage of dangerous materials and other dangerous activities


1971 Brussels Convention Relating to Civil Liability in the Field of
Maritime Carriage of Nuclear Material


(in force) (DE , DK, ES, F , IT)


1989 Geneva Convent Ion onC I v II Li ab II i ty for Damage Caused Our I 
Carr lage of Dangerous Goods by Road, Ra II and I n I and Nav igat ion Vesse I s


(not yet In force)


Convention on Liabi I ity and Compensation in Connection with the
Carr i age of Hazardous and Nox ious Substances by Sea
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(be Ing drafted)


Council of Europe Convention on Civil Liability for Damage Resulting


from Act I vi ties Dangerous to the Envl ronment
(not yet in force)


Table II International COnventions containing
a Provision on Civil liability


(partial list)


Mar Ine Protect Ion


1972 London Convention on the Prevention of Marine Pollution by Dumping
of Wastes and other Matter, as amended (Art. 10)


(in force) (B , DE , OK , ES, F , GR, IR , IT, NL, P, UK)


1976 Barcelona Convention for the Protection of the Mediterranean Sea


Against Pollution (Art. 12)
(in force) (ES, F , GR , IT, EEC)


1982 United Nations Convention on the Law of the Sea (Art. 279)


(not yet In force)


1983 Cartagena Convent ion for the Protect ion and Deve lopment of the


Marine Environment of the Wider Caribbean Region (Art. 14)


(.in force) , NL , UK)


1985 Nairobi Convention " or the Protection, Management and Development
of the Marine and Coastal Environment of the Eastern African Region
(Art. 15)


(not yet in force)


Fifth Barcelona Protocol for the Protection of the Mediterranean Sea


Against Pollution Resulting from Exploration and Exploitation of the


Continental Shelf and the Sea-Bed and its Sub-Soi I (Art. 27)
(be i ng drafted)


Antarct Ic Protect Ion


1988 Well ington Convention on the Regulation of Antarctic Mineral


Resource Activities (Art. 8)
(not yet in force)


Transboundary Pollut Ion


1989 Base I Convent ion on the Contro I of TranSboundary Movements of


Hazardous Wastes and The i r D i sposa I (Ar t. 12)


(ECE-UN) Convent ion on the Protect ion and Use of Transboundary
Watercourses and I nternat iona I Lakes (Art. 7)


(ECE-UN) Convention on the Transboundary Impacts of Industrial
Accidents (Art. 18)
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ANNEX I V


The System created by the Council of Europe Convent Ion


In the last five years the Counci I of Europe has been drafting a


Convention on civil liability for damage resulting from activities


dangerous to the env Ironment . conta in I ng a more genera I approach than
the abovel1lent loned i nternat I ona I Convent Ions.


On 26 March 1992 the council granted the Commission a negotiating
mandate(1) for the areas within Community competence with regard to
the Convent ion.


Apart from the European Community and the Member States, the EFTA
countr ies and a growing number of Central and Eastern European
countries have participated in the negotiations. The Convention


provides for the possibi lity of non-members of the Counci I of Europe


becom I ng party to the Convent Ion.


The aim and objective of the Convention is to provide adequate


compensation for damage resulting from activities dangerous to the
environment. The Convention also puts forward measures for damage
prevent Ion and restor at Ion of the env Ironment.


The concept of damage covers damage resul t i ng from impa i rment of the
env ironment , damage caused to persons and proper ty and the cost of
protect i ve measures, I. e. measures taken to prevent or a Ilev i ate
damage. Damage may be the result of a single action or a chronic
process of pollution. It should be noted that the definition of


environment" in the Counci I of Europe Convention is widely drafted


(see point 2. 3 of the main report)


norder to achi eve the ob ject i ve of repa i ring env i ronmental damage
adequately, the Convention introduces a strict liability regime.


According to the Convention , the person liable is the operator , i.
the person supervising the dangerous activity at the time the incident
occurs or , in the specific case of permanent waste storage sites, at
the time the damage becomes known.


I n the Convent ion , the term "dangerous act i v i ty " refers to a
professional activity involving dangerous substances, genetically
modified organisms or mlcro-organisms. The concept also covers the


operat ion of waste insta Ilat ions or sites, inc Iud i ng permanent waste
storage sites. (See further section 2. 2 of this Annex as regards the
definition of the scope of liability in the Convention , section 2.


concerning the burden of proof and section 2. 7 concerning insurance and


f i nanc i a I secur i ty under the Convent ion).


(1) Commission mandate concerning the negotiations for an International
convention on damage resulting from activities dangerous to the
env Ironment (Counc I I of Europe)


SEC(91) 750 f i na I .


\ J
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The Convention does give environmental associations and foundations the
right to take court action to secure the implementation of preventive
or restorat I ve measures.


The Convention states that the above-mentioned organi~ations may bring
an action In court requesting " the prohibition of a dangerous activity


which Is unlawful and poses a grave threat of damage to the
env Ironment"


; .


or an order to the operator " to take measures to prevent


an Incident or damage ; or an order to the operator " to take measures


to prevent damage after an incident has taken place ; or an order to


the operator " to take measures of re Instatement"


The Convention makes provision for accession by the European Economic
Community. The Community has voting rights, within the Standing
Comm.lttee responsible for monitoring problems of interpretation and
implementation raised by the Convention, which it may exercise in its
areas of competence.


The Convent ion was adopted on 8 March 1993 and w I II be open for
signature from 21 June 1993. I t wi II enter into force after the th i rd
ratification.


The Commi ttee of Experts of the Counc i I of Europe, wh i ch has drawn up
the Convention , has decided that the next step wi II be to look at other
forms of reparation fOr environmental damage, in particular
compensa t Ion funds.








REPORTS OF INTERNATIONAL
ARBITRAL AWARDS


RECUEIL DES SENTENCES
ARBITRALES


Island of Palmas case (Netherlands, USA)


4 April 1928


II pp. 829-871VOLUME


NATIONS UNIES - UNITED NATIONS
Copyright (c) 2006







XX.


ISLAND OF PALMAS CASE1.


PARTIES: Netherlands, U.S.A.


SPECIAL AGREEMENT: January 23, 1925.


ARBITRATOR: Max Huber (Switzerland).


AWARD: The Hague, April, 1928.


Territorial sovereignty.—Contiguity and title to territory.—Continuous
and peaceful display of sovereignty.—The "intertemporal" law.—Rules
of evidence in international proceedings.—Maps as evidence.—Inchoate
title.—Passivity in relation to occupation.—Dutch East India Company
as subject of international law.—Treaties with native princes.—Subsequent
practice as an element of interpretation.


1 For bibliography, index and tables, see Volume III.
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Special Agreement.


[See beginning of Award below.]


AWARD OF THE TRIBUNAL.


Award of the tribunal of arbitration tendered in conformity with the special agreement
concluded an January 23, 1925, between the United States of America and the
Netherlands relating to the arbitratiov. of differences respecting sovereignty over
the Island ofPalmas [or Miangas).—The Hague. April 4, 1928.


An agreement relating to the arbitration of differences respecting sover-
eignty over the Island of Palmas (or Miangas) was signed by the United
States oi" America and the Netherlands on January 23rd, 1925. The text of
the agreement runs as follows :


The United States of America and Her Majesty the Queen of the
Netherlands,


Desiring to terminate in accordance with the principles of Inter-
national Law and any applicable treaty provisions the differences which
have arisen and now subsist between them with respect to the sover-
eignty over the Island of Palmas (or Miangas) situated approximately
fifty miles south-east from Cape San Augustin, Island of Mindanao, at
about five degrees and thirty-five minutes (5° 35') north latitude, one
hundred and twenty-six degrees and thirty-six minutes (126° 36') longi-
tude east from Greenwich;


Considering that these differences belong to those which, pursuant
to Article I of the Arbitration Convention concluded by the two high
contracting parties on May 2, 1908, and renewed by agreements, dated
May 9, 1914, March 8, 1919, and February 13, 1924, respectively,
might well be submitted to arbitration,


Have appointed as their respective plenipotentiaries for the purpose
of concluding the following special agreement:


The President of the United States of America : Charles Evans
Hughes, Secretary of State of the United States of America, and


Her Majesty the Queen of the Netherlands: Jonkheer Dr. A. C. D.
de Graeff, Her Majesty's Envoy Extraordinary and Minister Pleni-
potentiary at Washington,


Who, after exhibiting to eacli other their respective full powers,
which were found to be in due and proper form, have agreed upon the
following articles:


Article I.


The United States of America and Her Majesty the Queen of the
Netherlands hereby agree to refer the decision of the above-mentioned
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differences to the Permanent Court of Arbitration at The Hague.
The arbitral tribunal shall consist of one arbitrator.


The sole duty of the Arbitrator shall be to determine whether the
Island of Palmas (or Miangas) in its entirety forms a part of territory
belonging to the United States of America or of Netherlands territory.


The two Governments shall designate the Arbitrator from the mem-
bers of the Permanent Court of Arbitration. If they shall be unable
to agree on such designation, they shall unite in requesting the President
of the Swiss Confederation to designate the Arbitrator.


Article II.


Within six months after the exchange of ratifications of this special
agreement, each Government shall present to the other party two
printed copies of a memorandum containing a statement of its conten-
tions and the documents in support thereof. It shall be sufficient for
this purpose if the copies aforesaid are delivered by the Government
of the United States at the Netherlands Legation at Washington and
by the Netherlands Government at the American Legation at The
Hague, for transmission. As soon thereafter as possible and within
thirty days, each party shall transmit two printed copies of its memo-
randum to the International Bureau of the Permanent Court of Arbi-
tration for delivery to the Arbitrator.


Within six months after the expiration of the period above fixed for
the delivery of the memoranda to the parties, each party may, if it is
deemed advisable, transmit to the other two printed copies of a counter-
memorandum and any documents in support thereof in answer to the
memorandum of the other party. The copies of the counter-memo-
randum shall be delivered to the parties, and within thirty days there-
after to the Arbitrator, in the manner provided for in the foregoing
paragraph respecting the delivery of memoranda.


At the instance of one or both of the parties, the Arbitrator shall have
authority, after hearing both parties and for good cause shown, to
extend the above-mentioned periods.


Article III.


After the exchange of the counter-memoranda, the case shall be
deemed closed unless the Arbitrator applies to either or both of the
parties for further written explanations.


In case the Arbitrator makes such a request on either party, he shall
do so through the International Bureau of the Permanent Court of
Arbitration which shall communicate a copy of his request to the other
party. The party addressed shall be allowed for reply three months
from the date of the receipt of the Arbitrator's request, which date shall
be at once communicated to the other party and to the International
Bureau. Such reply shall be communicated to the other party and
within thirty days thereafter to the Arbitrator in the manner provided
for above for the delivery of memoranda, and the opposite party may if
it is deemed advisable, have a further period of three months to make
rejoinder thereto, which shall be communicated in like manner.


The Arbitrator shall notify both parties through the International
Bureau of the date upon which, in accordance with the foregoing pro-
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visions, the case is closed, so far as the presentation of memoranda and
evidence by either party is concerned.


Article IV.


The parties shall be at liberty to use. in the course of arbitration, the
English or Netherlands language or the native language of the Arbi-
trator. If either party uses the English or Netherlands language, a
translation into the native language of the Arbitrator shall be furnished
if desired by him.


The Arbitrator shall be at liberty to use his native language or the
English or Netherlands language in the course of the arbitration and
the award and opinion accompanying it may be in any one of those
languages.


Article V.


The Arbitrator shall decide any questions of procedure which may
arise during the course of the arbitration.


Article VI.


Immediately after the exchange of ratifications of this special agree-
ment each party shall place in (he hands of the Arbitrator the sum of
one hundred pounds sterling by way of advance of costs.


Article VII.


The Arbitrator shall, within three months after the date upon which
he declares the case closed for the presentation of memoranda and
evidence, render his award in writing and deposit three signed copies
thereof with the International Bureau at The Hague, one copy to be
retained by the Bureau and one to be transmitted to each party, as
soon as this may be done.


The award shall be accompanied by a statement of the grounds upon
which it is based.


The Arbitrator shall fix the amount of the costs of procedure in his
award. Each party shall defray its own expenses and half of said costs
of procedure and of the honorarium of the Arbitrator.


Article VIII.


The parties undertake to accept the award rendered by the Arbitrator
within the limitations of this special agreement, as final and con-
clusive and without appeal.


All disputes connected with the interpretation and execution of the
award shall be submitted to the decision of the Arbitrator.


Article IX.


This special agreement shall be ratified in accordance with the
constitutional forms of the contracting parties and shall take effect
immediately upon the exchange of ratifications, which shall take place
as soon as possible at Washington.


53
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In witness whereof the respective plenipotentiaries have signed this
special agreement and have hereunto affixed their seals.


Done in duplicate in the City of Washington in the English and
Netherlands languages this 23rl\ day of January, 1925.


(L. S.) CHARLES EVANS HUGHES.


(L. S.) DE GRAEFF.


I.


The ratifications of the above agreement (hereafter called the Special Agree-
ment) were exchanged at Washington on April 1st, 1925. By letters
dated September 29lh, 1925, the Ministry of Foreign Affairs of Her Majesty
the Queen of the Netherlands and the Minister of the United States of
America at The Hague asked the undersigned, Max Huber, of Zurich
(Switzerland), member of the Permanent Court of Arbitration, whether he
would be disposed to accept the mandate to act as sole arbitrator under the
Special Agreement of January 23rd, 1925. The undersigned informed the
Minister of Foreign Affairs of the Netherlands and the Minister of the United
States of America at The Hague that he was willing to accept the task.


On October 16th a n ( j 23rd, 1925, the International Bureau of the Perma-
nent Court of Arbitration transmitted to the Arbitrator the Memoranda of
the United States of America 1 and the Netherlands 2 with the documents in
support thereof. On April 23rd a n d 24 th, 1926, the Counter-Memoranda of
the Netherlands 3 and the United States of America 4 with documents in
support thereof were transmitted to the Arbitrator through the International
Bureau.


Availing himself of the authority given him under Article III of the Spe-
cial Agreement, the Arbitrator transmitted through the intermediary of the
International Bureau of the Permanent Court of Arbitration to each party a
list of points upon which he was desirous to obtain further written Explana-
tions. This request was obtained by the Netherlands on December 24 th,
1926, and by the United States of America on January 6**, 1927. The Arbi-
trator received through the intermediary of the International Bureau the
Explanations of the Netherlands5, with documents in support thereof, on
March 24fii. 1927, and those of the United States of America " on April 22nd,
1927.


On May 19tii, 1927, the Arbitrator received through the International
Bureau a memorandum of the American Government, dated May 2nd , 1927.


1 Memorandum of the United States, with appendix, 219 pages and 12 maps
in folder.


2 Memorandum of the Netherlands, with appendices, 83 pages, 4 maps and
sketches and reproduction of photos in folder, British Admiralty Chart 2575,
with inscriptions, six copies of diplomatic correspondence between .the United
States Department of State and the Netherlands Legation in Washington.


3 Counter-Memorandum of the Netherlands, with appendices, 95 pages and
1 map.


1 Counter-Memorandum of the United States, with appendix, 121 pages,
3 photos and 3 maps.


5 Explanations of the Netherlands, 146 pages and XX annexes (25 maps and
sketches, reproduction of Dampiers' Journal, copies of entries of log-books and
biographical notice concerning the late Dr. Adriani).


6 Explanations of the United States, with appendix, 68 pages.
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The United States expressed the desire to make a Rejoinder as provided for
in Article III of the Special Agreement "unless the Arbitrator prefers not to
receive it, in which case none will be filed, unless one is filed by the Nether-
lands Government". At the same rime the United States Government made
an application for an extension of three months beyond the period mentioned
in Article III for the filing of a Rejoinder, and invoked in support of this ap-
plication the fact that the Explanations of the Netherlands were considerably
more voluminous than the Memorandum, and contained a large mass of
untranslated Dutch documents, and more than 25 maps.


The Netherlands Government had already on May 9th, 1927, declared that
they renounced the right to submit a Rejoinder, making however the express
reservation that they maintained the points of view which the American
Explanations contested.


The Arbitrator, on the analogy of the rule laid down in the last paragraph
of Article II, invited the Netherlands Government by a letter dated May 13th,
1927, and addressed to the International Bureau, to state their point of view
in regard to the American application.


The Netherlands Government having declared that they had no objection
to the extension of the time-limit in conformity with the American applica-
tion, the Arbitrator, in a letter to the International Bureau dated May 23rd,
1927, informed the Parties that the extension of three months beyond the
period provided for in Article III lor the filing of a Rejoinder was granted.


On October 21 a*, 1927, the Rejoinder of the United States ' was transmitted
by the International Bureau to the Arbitrator.


No observation by either Party was made during the proceedings in re-
gard to the fact that one of the documents provided for in the Agreement of
January 23i<i, 1925, was not filed within the time-limits fixed in the said
Agreement.


On March 3rd, 1928, the Arbitrator informed the Parties through the
International Bureau of the Permanent Court of Arbitration, that, in con-
formity with the last paragraph of Article III, the case was closed.


On this fourth day of April 1928, i.e. within the period fixed by Article VII,
the three copies of the award are deposited with the International Bureau of
the Permanent Court of Arbitration, at The Hague.


In conformity with the second paragraph of Article IV of the Special
Agreement, the Arbitrator selected the English language. Having regard to
the fact that geographical names are differently spelt in different documents
and on different maps, the Arbitrator gives geographical names as shown on
the British Admiralty Chart 2575, as being the most modern of the large
scale maps laid before him. Other names and, if necessary, their variations,
are given in bracket or parenthesis.


In accordance with Article VIII, paragraph 3, the costs of procedure are
fixed at £140.


II.


The subject oj the dispute is the sovereignty over the Island of Palmas (or
Miangas). The Island in question is indicated with precision in the pre-
amble to the Special Agreement, its latitude and longitude being specified.
The fact that in the diplomatic correspondence prior to the conclusion of the
Special Agreement, and in the documents of the arbitration proceedings, the
United States refer to the "Island of Palmas" and the Netherlands to the


Rejoinder of the United States, with appendix, 126 pages and 8 maps.
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"Island of Miangas", does not therefore concern the identity of the subject
of the dispute. Such difference concerns only the question whether certain
assertions made by the Netherlands Government really relate to the island
described in the Special Agreement or another island or group of islands
which might be designated by the name of Miangas or a similar name.


It results from the evidence produced by either side that Palmas (or
Miangas) is a single, isolated island, not one of several islands clustered
together. It lies about halfway between Cape San Augustin (Mindanao,
Philippine Islands) and the most northerly island of the Nanusa (Nanoesa)
group (Netherlands East Indies).


The origin of the dispute is to be found in the visit paid to the Island of
Palmas (or Miangas) on January 21st, 1906, by General Leonard Wood, who
was then Governor of the Province of Moro. It is true that according to
information contained in the Counter-Memorandum of the United States
the same General Wood had already visited the island "about the year 1903",
but as this previous visit appears to have had no results, and it seems even
doubtful whether it took place, that of January 2 l3t, 1906, is to be regarded as
the first entry into contact by the American authorities with the island.
The report of General Wood to the Military Secretary, United States Army,
dated January 26'h, 1906, and the certificate delivered on January 21 s t by
First Lieutenant Gordon Johnston to the native interrogated by the con-
troller of the Sangi (Sanghi) and Talauer (Talaut) Islands clearly show that
the visit of January 218t relates to the island in dispute.


This visit led to the statement that the Island of Palmas (or Miangas),
undoubtedly included in the "archipelago known as the Philippine Islands",
as delimited by Article III of the Treaty of Peace between the United States
and Spain, dated December 10lh, 1898 (hereinafter also called "Treaty of
Paris"), and ceded in virtue of the said article to the United States, was con-
sidered by the Netherlands as forming part of the territory of their posses-
sions in the East Indies. There followed a diplomatic correspondence,
beginning on March 31*1, 1906, and leading up to the conclusion of the
Special Agreement of January 23™1, 1925.


Before beginning to consider the arguments of the Parties, we may at the
outset take as established certain facts which, according to the pleadings, are
not contested.


1. The Treaty of Peace of December 10*'', 1898, and the Special Agree-
ment of January 23"', 1925, are the only international instruments laid
before the Arbitrator which refer precisely, that is, by mathematical location
or by express and unequivocal mention, to the island in dispute, or include it
in or exclude it from a zone delimited by a geographical frontier-line. The
scope of the international treaties which relate to the "Philippines" and of
conventions entered into with native Princes will be considered in connection
with the arguments of the Party relying on a particular act.


2. Before 1906 no dispute had arisen between the United States or Spain,
on the one hand, and the Netherlands, on the other, in regard specifically to
the Island of Palmas (or Miangas), on the ground that these Powers put
forward conflicting claims to sovereignty over the said island.
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3. The two Parties claim the island in question as a territoiy attached for
a very long period to territories relatively close at hand which are incontest-
ably under the sovereignty of the one or the other of them.


4. It results from the terms of the Special Agreement (Article I) that the
Parties adopt the view that for the purposes of the present arbitration the
island in question can belong only to one or the other of them. Rights of
third Powers only come into account in so far as the rights of the Parties to
the dispute may be derived from them.


The dispute having been submitted to arbitration by Special Agreement,
each Party is called upon to establish the arguments on which it relies in
support of its claim to sovereignty over the object in dispute. As regards the
order in which the Parties' arguments should be considered, it appears right to
examine first the title put forward by the United States, arising out of a
treaty and itself derived, according to the American arguments, from an
original title which would date back to a period prior to the birth of the title
put forward by the Netherlands; in ihe second place, the arguments invoked
by the Netherlands in favour of their title to sovereignty will be considered;
finally the result of the examination of the titles alleged by the two Parties
must be judged in the light of the mandate conferred on the Arbitrator by
Article I, paragraph 2, of the Special Agreement.


In the absence of an international instrument recognized by both Parties
and explicitly determining the legal position of the Island of Palmas (or
Miangas), the arguments of the Parties may in a general way be summed up as
follows :


The United States, as successor to Ihe rights of Spain over the Philippines,
bases ils title in the first place on discovery. The existence of sovereignty
thus acquired is, in the American view, confirmed not merely by the most
reliable cartographers and authors, but also by treaty, in particular by the
Treaty of Miinster, of 1648, to which Spain and the Netherlands are them-
selves Contracting Parlies. As, according to the same argument, nothing
has occurred of a nature, in international law, to cause the acquired title to
disappear, this latter title was intact at the moment when, by the Treaty of
December lOtii, 1898, Spain ceded the Philippines to the United States. In
these circumstances, it is, in the American view, unnecessary to establish
facts showing the actual display of sovereignty precisely over the Island
of Palmas (or Miangas). The United States Government finally maintains
that Palmas (or Miangas) forms a geographical part of the Philippine group
;ind in virtue of the principle of contiguity belongs to the Power having the
sovereignty over the Philippines.


According to the Netherlands Government, on the other hand, the fact of
discovery by Spain is not proved, nor yet any other form of acquisition, and
even if Spain had at any moment had a title, such title had been lost. The
principle of contiguity is contested.


The Netherlands Government's main argument endeavours to show that
the Netherlands, represented for this purpose in the first period of colonisa-
tion by the East India Company, have possessed and exercised rights of
sovereignty from 1677, or probably from a date prior even to 1648, to the
present day. This sovereignty arose out of conventions entered into with
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native princes of the Island of Sangi (the main island of the Talautse (Sangi)
Isles), establishing the suzerainty of the Netherlands over the territories of
these princes, including Palmas (or Miangas). The state of affairs thus set
up is claimed to be validated by international treaties.


The facts alleged in support of the Netherlands arguments are, in the
United States Government's view, not proved, and, even if they were
proved, they would not create a title of sovereignty, or would not concern
the Island of Palmas.


Before considering the Parties' arguments, two points of a general charac-
ter are to be dealt with, one relating to the substantive law to be applied,
namely the rules on territorial sovereignty which underly the present case,
and the other relating to the rules of procedure, namely the conditions under
which the Parties may, under the Special Agreement, substantiate their
claims.


*
In the first place the Arbitrator deems it necessary to make some general


remarks on sovereignty in its relation to territory.
The Arbitrator will as far as possible keep to the terminology employed in


the Special Agreement. The preamble refers to "sovereignty over the
Island of Palmas (or Miangas)", and under Article I, paragraph 2, the Arbi-
trator's task is to "determine whether the Island of Palmas (or Miangas) in
its entirety forms a part of Netherlands territory or of territory belonging to
the United States of America". It appears to follow that sovereignty in
relation to a portion of the surface of the globe is the legal condition necessary
for the inclusion of such portion in the territory of any particular State.
Sovereignty in relation to territory is in the present award called "territorial
sovereignty".


Sovereignty in the relations between States signifies independence. Inde-
pendence in regard to a portion of the globe is the right to exercise therein,
to the exclusion of any other State, the functions of a State. The develop-
ment of the national organisation of States during the last few centuries
and, as a corollary, the development of international law, have established
this principle of the exclusive competence of the State in regard to its own
territory in such a way as to make it the point of departure in settling most
questions that concern international relations. The special cases of the
composite State, of collective sovereignty, etc., do not fall to be considered
here and do not, for that matter, throw any doubt upon the principle which
has just been enunciated. Under this reservation it may be stated that
territorial sovereignty belongs always to one, or in exceptional circumstances
to several States, to the exclusion of all others. The fact that the functions
of a State can be performed by any State within a given zone is. on the other
hand, precisely the characteristic feature of the legal situation pertaining in
those parts of the globe which, like the high seas or lands without a master,
cannot or do not yet form the territory of a State.


Territorial sovereignty is, in general, a situation recognized and delimited
in space, either by so-called natural frontiers as recognised by international
law or by outward signs of delimitation that are undisputed, or else by legal
engagements entered into between interested neighbours, such as frontier
conventions, or by acts of recognition of States within fixed boundaries.
If a dispute arises as to the sovereignty over a portion of territory, it is custom-
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ary to examine which of the States claiming sovereignty possesses a title—
cession conquest, occupation, etc.—superior to that which the other State
might possibly bring forward against it. However, if the contestation is
based on the fact that the other Party has actually displayed sovereignty, it
cannot be sufficient to establish the title by which territorial sovereignty was
validly acquired at a certain moment; it must also be shown that the terri-
torial sovereignty has continued to exist and did exist at the moment which
for the decision of the dispute must be considered as critical. This demon-
stration consists in the actual display of State activities, such as belongs only
to the territorial sovereign.


Titles of acquisition of territorial sovereignty in present-day international
law are either based on an act of effeclive apprehension, such as occupation or
conquest, or, like cession, presuppose that the ceding and the cessionary
Powers or at least one of them, have ihe faculty of effectively disposing of the
ceded territory. In the same way natural accretion can only be conceived of
as an accretion to a portion of territory where there exists an actual sover-
eignty capable of extending to a spot which falls within its sphere of activity.
It seems therefore natural that an element which is essential for the constitu-
tion of sovereignty should not be lacking in its continuation. So true is this,
that practice, as well as doctrine, recognizes—though under different legal
formulae and with certain differences as to the conditions required—that the
continuous and peaceful display of territorial sovereignty (peaceful in rela-
tion to other States) is as good as a title. The growing insistence with which
international law, ever since the middle of the 18th century, has demanded
that the occupation shall be effective would be inconceivable, if effectiveness
were required only for the act of acquisition and not equally for the main-
tenance of the right. If the effectiveness has above all been insisted on in
regard to occupation, this is because the question rarely arises in connection
with territories in which there is already an established order of things.
Just as before the rise of international law, boundaries of lands were neces-
sarily determined by the fact that the power of a State was exercised with-
in them, so too, under the reign of international law., the fact of peaceful and
continuous display is still one of the most important considerations in
establishing boundaries between States.


Territorial sovereignty, as has already been said, involves the exclusive
right to display the activities of a State. This right has as corollary a duty:
the obligation to protect within the territory the rights of other States, in
particular their right to integrity and inviolability in peace and in war,
together with the rights which each State may claim for its nationals in
foreign territory. Without manifesting its territorial sovereignty in a manner
corresponding to circumstances, the State cannot fulfil this duty. Terri-
torial sovereignty cannot limit itself to its negative side, i.e. to excluding the
activities of other States; for it serves to divide between nations the space
upon which human activities are employed, in order to assure them at all
points the minimum of protection of which international law is the guardian.


Although municipal law, thanks to its complete judicial system, is able to
recognize abstract rights of property as existing apart from any material
display of them, it has none the less limited their effect by the principles of
prescription and the protection of possession. International law, the struc-
ture of which is not based on any super-State organisation, cannot be pre-
sumed to reduce a right such as territorial sovereignty, with which almost all
international relations are bound up, to the category of an abstract right,
without concrete manifestations.
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The principle that continuous and peaceful display of the functions of
State within a given region is a constituent element of territorial sovereignty
is not only based on the conditions of the formation of independent States
and their boundaries (as shown by the experience of political history) as well
as on an international jurisprudence and doctrine widely accepted; this prin-
ciple has further been recognized in more than one federal State, where a
jurisdiction is established in order to apply, as need arises, rules of interna-
tional law to the interstate relations of the States members. This is the
more significant, in that it might well be conceived that in a federal State
possessing a complete judicial system for interstate matters—far more than
in the domain of international relations properly so-called—there should be
applied to territorial questions the principle that, failing any specific pro-
vision of law to the contrary, a. jus in re once lawfully acquired shall prevail
over de facto possession however well established.


It may suffice to quote among several non dissimilar decisions of the Su-
preme Court of the United States of America that in the case of the State of
Indiana v. State of Kentucky (136 U.S. 479) 1890, where the precedent of
the case of Rhode Island v. Massachusetts (4 How. 591, 639) is supported by
quotations from Vattel and Wheaton, who both admit prescription founded
on length of time as a valid and incontestable title.


Manifestations of territorial sovereignty assume, it is true, different
forms, according to conditions of time and place. Although continuous in
principle, sovereignty cannot be exercised in fact at every moment on every
point of a territory. The intermittence and discontinuity compatible with
the maintenance of the right necessarily differ according as inhabited or unin-
habited regions are involved, or regions enclosed within territories in which
sovereignty is incontestably displayed or again regions accessible from, for
instance, the high seas. It is true that neighbouring States may by conven-
tion fix limits to their own sovereignty, even in regions such as the interior
of scarcely explored continents where such sovereignty is scarcely mani-
fested, and in this way each may prevent the other from any penetration of
its territory. The delimitation of Hinterland may also be mentioned in this
connection.


If, however, no conventional line of sufficient topographical precision
exists or if there are gaps in the frontiers otherwise established, or if a con-
ventional line leaves room for doubt, or if, as e.g. in the case of an island
situated in the high seas, the question arises whether a title is valid erga
omnes, the actual continuous and peaceful display of State functions is in
case of dispute the sound and natural critérium of territorial sovereignty.


The United States in their Counter-Memorandum and their Rejoinder
maintain the view that statements without evidence to support them cannot
be taken into consideration in an international arbitration, and that evidence
is not only to be referred to, but is to be laid before the tribunal. The United
States further hold that, since the Memorandum is the only document neces-
sarily to be filed by the Parties under the Special Agreement, evidence in
support of the statements therein made should have been filed at the same
time. The Netherlands Government, particularly in the Explanations fur-
nished at the request of the Arbitrator, maintains that no formal rules of
evidence exist in international arbitrations and that no rule limiting the free-
dom of the tribunal in forming its conclusions has been established by the
Special Agreement of January 23rd, 1925. They hold further that state-
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ments made by a government in regard to its own acts are evidence in them-
selves and have no need of supplementary corroboration.


Since a divergence of view between the Parties as to the necessity and
admissibility of evidence is a question of procedure, it is for the Arbitrator to
decide it under Article V of the Special Agreement.


The provisions of Article II of (he Special Agreement to the effect that
documents in support of the Parties' arguments are to be annexed to the
Memoranda and Counter-Memoranda, refers rather to the time and place
at which each Party should inform the other of the evidence it is producing,
but does not establish a necessary connection between any argument and a
document or other piece or evidence corresponding therewith. However
desirable it may be that evidence should be produced as complete and at as
early a stage as possible, it would seem to be contrary to the broad principles
applied in international arbitrations to exclude a limine, except under the
explicit terms of a conventional rule, every allegation made by a Party as
irrelevant, if it is not supported by evidence, and to exclude evidence relating
to such allegations from being produced at a later stage of the procedure.


The provisions of the Hague Convention of 1907 for the peaceful settle-
ment of international disputes are, under Article 51, to be applied, as the
case may be, as subsidiary law in proceedings falling within the scope of that
convention, or should serve at least to construe such arbitral agreements.
Now, Articles 67, 68 and 69 of this convention admit the production of docu-
ments apart from that provided for in Article 63 in connection with the filing
of cases, counter-cases and replies, with the consent, or at the request of the
tribunal. This liberty of accepting and collecting evidence guarantees to
the tribunal the possibility of basing its decisions on the whole of the facts
which are relevant in its opinion.


The authorization given to the Arbitrator by Article III of the Special
Agreement to apply to the Parties for further written Explanations would be
extraordinary limited if such explanations could not extend to any allega-
tions already made and could not consist of evidence which included docu-
ments and maps. The limitation to written explanations excluded oral pro-
cedure; but it is not to be construed as excluding documentary evidence of
any kind. It is for the Arbitrator to decide both whether allegations do or—
as being within the knowledge of the tribunal—do not need evidence in
support and whether the evidence produced is sufficient or not; and finally
whether points left aside by the Parties ought to be elucidated. This liberty
is essential to him, for he must be able to satisfy himself on those points
which are necessary to the legal construction upon which he feels bound to
base his judgment. He must consider the totality of the allegations and
evidence laid before him by the Parties, either motu proprio or at his request
and decide what allegations are to be considered as sufficiently substantiated.


Failing express provision, an arbitral tribunal must have entire freedom to
estimate the value of assertions made by the Parties. For the same reason,
it is entirely free to appreciate the value of assertions made during proceed-
ings at law by a government in regard to its own acts. Such assertions are
not properly speaking legal instruments, as would be declarations creating
rights; they are statements concerning historical facts. The value and the
weight of any assertion can only be estimated in the light of all the evidence
and all the assertions made on either side, and of facts which are notorious
for the tribunal.


For the reasons stated above the Arbitrator is unable to construe the Spe-
cial Agreement of January 23"', 1925. as excluding the subsidiary application







842 ISLAND OF FALMAS CASE (NETHERLANDS/U.S .A.J


of the above-mentioned articles of the Hague Convention or the taking into
consideration of allegations not supported by evidence filed at the same time.
No documents which are not on record have been relied upon, with the excep-
tion of the Treaty of Utrecht—invoked however in the Netherlands Counter-
Memorandum—the text of which is of public notoriety and accessible to the
Parties, and no allegation not supported by evidence is taken as foundation
for the award. The possibility to make Rejoinder to the Explanations fur-
nished at the request of the Arbitrator on points contained in the Memo-
randa and Counter-Memoranda and the extension of the time-limits for
filing a Rejoinder has put both Parties in a position to state—under fair
conditions—their point of view in regard to that evidence which came forth
only at a subsequent stage of the proceedings.


III.


The title alleged by the United States of America as constituting the im-
mediate foundation of its claim is that of cession, brought about by the
Treaty of Paris, which cession transferred all rights of sovereignty which
Spain may have possessed in the region indicated in Article III of the said
Treaty and therefore also those concerning the Island of Palmas (or Mian-
gas).


It is evident that Spain could not transfer more rights than she herself
possessed. This principle of law is expressly recognized in a letter dated
April 7th, 1900, from the Secretary of State of the United States to the
Spanish Minister at Washington concerning a divergence of opinion which
arose about the question whether two islands claimed by Spain as Spanish
territory and lying just outside the limits traced by the Treaty of Paris were
to be considered as included in, or excluded from the cession. This letter,
reproduced in the Explanations of the United States Government, contains
the following passage:


The metes and bounds defined in the treaty were not understood by
either party to limit or extend Spain's right of cession. Were any
island within those described bounds ascertained to belong in fact to
Japan. China, Great Britain or Holland, the United States could
derive no valid title from its ostensible inclusion in the Spanish cession.
The compact upon which the United States negotiators insisted was that
all Spanish title to the archipelago known as the Philippine Islands
should pass to the United States—no less or more than Spain's actual
holdings therein, but all. This Government must consequently hold
that the only competent and equitable test of fact by which the title to
a disputed cession in that quarter may be determined is simply this :
''Was it Spain's to give? If valid title belonged to Spain, it passed;
if Spain had no valid title, she could convey none."


Whilst there existed a divergence of views as to the extension of the ces-
sion to certain Spanish islands outside the treaty limits, it would seem that
the cessionary Power never envisaged that the cession, in spite of the sweep-
ing terms of Article III, should comprise territories on which Spain had not
a valid title, though falling within the limits traced by the Treaty. It is
evident that whatever may be the right construction of a treaty, it cannot
be interpreted as disposing of the rights of independent third Powers.


One observation, however, is to be made. Article III of the Treaty of Paris,
which is drafted differently from the preceding Article concerning Porto
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Rico, is so worded that it seems :is though the Philippine Archipelago,
within the limits fixed by thai Article, was at the moment of cession under
Spanish sovereignty. As already stated the Island of Palmas lies within
the lines traced by the Treaty. Article III may therefore'be considered
as an affirmation of sovereignty on the part of Spain as regards the Island of
Palmas (orMiangas), and this right or claim of right would have been ceded
to the United States, though the negotiations of 1898, as far as they are on
the record of the present case, do not disclose that the situation of Palmas
had been specifically examined.


It is recognized that the United States communicated, on February 3rt l,
1899, the Treaty of Paris to the Netherlands, and that no reservations were
made by the latter in respect to the delimitation of the Philippines in Article
III. The question whether the silence of a third Power, in regard to a treaty
notified to it. can exercise any influence on the rights of this Power, or on
those of the Powers signatories of i.he treaty, is a question the answer to
which may depend on the nature of such rights. Whilst it is conceivable
that a conventional delimitation duly notified to third Powers and left with-
out contestation on their part may have some bearing on an inchoate title
not supported by any actual display of sovereignty, it would be entirely
contrary to the principles laid down above as to territorial sovereignty to
suppose that such sovereignty could be affected by the mere silence of the
territorial sovereign as regards a treaty which has been notified to him and
which seems to dispose of a part of his territory.


The essential point is therefore whether the Island of Palmas (or Miangas)
at the moment of the conclusion and coming into force of the Treaty of Paris
formed a part of the Spanish or Netherlands territory. The United States
•declares that Palmas (or Miangas) was Spanish territory and denies the exist-
ence of Dutch sovereignty; the Netherlands maintain the existence of their
sovereignty and deny that of Spain. Only if the examination of the argu-
ments of both Parties should lead to the conclusion that the Island of Palmas
(or Miangas) was at the critical moment neither Spanish nor Netherlands
territory, would the question arise whether—and, if so, how—the conclusion
of the Treaty of Paris and its notification to the Netherlands might have
interfered with the rights which the Netherlands or the United States of
America may claim over the island in dispute,


As pointed out above, the United States bases its claim, as successor of
Spain, in the first place on discovery. In this connection a distinction must
be made between the discovery of the Island of Palmas (orMiangas) as such,
or as a part of the Philippines, which, beyond doubt, were discovered and
even occupied and colonised by the Spaniards. This latter point, however,
will be considered with the argument relating to contiguity; the problem of
discovery is considered only in relation to the island itself which forms the
subject of the dispute.


The documents supplied to the Arbitrator with regard to the discovery of
the island in question consist in the first place of a communication made by
the Spanish Government to the United States Government as to researches
in the archives concerning expeditions and discoveries in the Moluccas, the
"Talaos" Islands, the Palaos Islands and theMarianes. The United States
Government, in its Rejoinder, however states that it does not specifically
rely on the papers mentioned in the Spanish note.
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It is probable that the island seen when the Palaos Islands were discov-
ered, and reported as situated at latitude 5° 48' North, to the East of Saran-
gani and Cape San Augustin, was identical with the Island of Palmas (or
Miangas). Ttie Island "Meanguis" mentioned by the Spanish Government
and presumed by them to be identical with the Talaos—probably Talautse
or Talauer Islands—seems in reality to be an island lying more to the south,
to which, perhaps by error, the name of another island has been transferred
or which may be identified with the island Tangulandang (Tangulanda or
Tahoelandang) just south of Siau (Siaoe), the latter island being probably
identical with "Suar" mentioned in the same report as lying close by. Tang-
ulandang is almost the southernmost of the islands situated between Celebes
and Mindanao, whilst Palmas (or Miangas) is the northernmost. On Tang-
ulandang there is a place called Minangan, the only name, as it would seem,
to be found on maps of the region in question which is closely similar to
Miangas and the different variations of this word. The name of "Man-
anga" appears as that of a place on "'Tagulanda" in official documents of
1678. 1 779, 1896 and 1905, but is never applied to the island itself; it is there-
fore not probable that there exists a confusion between Palmas (Miangas)
and Minangan (Manangan) in spite of the fact that both islands belonged to
Tabukan. However there may exist some connection between Minangan
and the island "Meanguis", reported by the Spanish navigators.


The above-mentioned communication of the Spanish Government does not
give any details as to the date of the expedition, the navigators or the cir-
cumstances in which the observations were made; it is not supported by
extracts from the original reports on which it is based, nor accompanied
by reproductions of the maps therein mentioned.


In its Rejoinder the United States Government gives quotations (transla-
tions) from a report of the voyages of Garcia de Loaisa which point to the
fact that the Spanish explorer saw the Island of Palmas (Miangas) in Octo-
ber 1526.


The fact that an island marked as "I (Ilha) de (or das) Palmeiras", or by
similar names (Polanas, Palmas), appears on maps at any rate as early as
1595 (or 1596) (the date of the earliest map filed in the dossier), approxi-
mately on the site of the Island of Palmas (or Miangas), shows that that
island was known and therefore already discovered in the 16th century.
According to the Netherlands memorandum, the same indications are found
already on maps of 1554, 1558 and 1590. The Portuguese name (Ilha das
Palmeiras) could not in itself decide the question whether the discovery was
made on behalf or Portugal or of Spain; Linschoten's map, on which the
name "I. das Palmeiras" appears, also employs Portuguese names for most of
the Philippine Islands, which from the beginning were discovered and occu-
pied by Spain.


It does not seem that the discovery of the Island of Palmas (or Miangas)
would have been made on behalf of a Power other than Spain; or Portugal.
In any case for the purpose of the present affair it may be admitted that the
original title derived from discovery belonged to Spain; for the relations
between Spain and Portugal in the Celebes Sea during the first three quarters
of the 16'h century may be disregarded for the following reasons: In 1581,
i.e. prior to the appearance of the Dutch in the regions in question, the
crowns of Spain and Portugal were united. Though the struggle for sep-
aration of Portugal from Spain had already begun in December 1640, Spain
had not yet recognized the separation when it concluded in 1648 with the
Netherlands the Treaty of Munster—the earliest Treaty, as will be seen
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hereafter, to define the relations between Spain and the Netherlands in the
regions in question. This Treaty contains special provisions as to Portu-
guese possessions, but alone in regard to such places as were taken from the
Netherlands by the Portuguese in and after 1641. It seems necessary to
draw from this fact the conclusion that, for the relations inter se of the two
signatories of the Treaty of Munster, the same rules had to be applied both
to the possessions originally Spanish and to those originally Portuguese.
This conclusion is corroborated by the wording of Article X of the Treaty of
Utrecht of June 26t]l, 1714, which expressly maintains Article V of the Treaty
of Miinster, but only as far as Spain and the Netherlands are concerned.
It is therefore not necessary to find out which of the two nations acquired
the original title, nor what the possible effects of subsequent conquests and
cessions may have been on such title before 1648.


The fact that the island was originally called, not, as customarily, by a
native name, but by a name borrowed from a European language, and refer-
ring to the vegetation, serves perhaps to show that no landing was made
or that the island was uninhabited at the time of discovery. Indeed, the
reports on record which concern the discovery of the Island of Palmas state
only that an island was "seen", which island, according to the geographical
data, is probably identical with that in dispute. No mention is made of
landing or of contact with the natives. And in any case no signs of taking
possession or of administration by Spain have been shown or even alleged to
exist until the very recent da,te to which the reports of Captain Malone and
M. Alvarez, of 1919. contained in the United States Memorandum, relate.


It is admitted by both sides that international law underwent profound
modifications between the end of the Middle-Ages and the end of the 19*1'
century, as regards the rights of discovery and acquisition of uninhabited
regions or regions inhabited by savages or semi-civilised peoples. Both
Parties are also agreed that a juridical fact must be appreciated in the light
of the law contemporary with it, and not of the law in force at the time when
a dispute in regard to it arises or falls to be settled. The effect of discovery
by Spain is therefore to be determined by the rules of international law in
force in the first half of the 16th century—or (to take the earliest date) in the
first quarter of it, i.e. at the time when the Portuguese or Spaniards made
their appearance in the Sea of Celebes.


If the view most favourable to the American arguments is adopted—with
every reservation as to the soundness of such view—that is to say, if we con-
sider as positive law at the period in question the rule that discovery as such,
i.e. the mere fact of seeing land, without any act, even symbolical, of taking
possession, involved ipso jure territorial sovereignty and not merely an
"inchoate title", a. jus ad rent, to be completed eventually by an actual and
durable taking of possession within a reasonable time, the question arises
whether sovereignty yet existed at the critical date, i.e. the moment of con-
clusion and coming into force of the Treaty of Paris.


As regards the question which of different legal systems prevailing at suc-
cessive periods is to be applied in a particular case (the so-called intertem-
poral law), a distinction must be made between the creation of rights and
the existence of rights. The same principle which subjets the act creative
of a right to the law in force at the time the right arises, demands that the
existence of the right, in other words its continued manifestation, shall fol-
low the conditions required by the evolution of law. International law in
the 19th century, having regard to the fact that most parts of the globe were
under the sovereignty of States members of the community of nations, and
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that territories without a master had become relatively few, took accpunt of
a tendency already existing and especially developed since the middle of the
18th century, and laid down the principle that occupation, to constitute a
claim to territorial sovereignty, must be effective, that is, offer certain guar-
antees to other States and their nationals. It seems therefore imcompatible
with this rule of positive law that there should be regions which are neither
under the effective sovereignty of a State, nor without a master, but which
are reserved for the exclusive influence of one State, in virtue solely of a title
of acquisition which is no longer recognized by existing law, even if such a
title ever conferred territorial sovereignty. For these reasons, discovery
alone, without any subsequent act, cannot at the present time suffice to
prove sovereignty over the Island of Palmas (or Miangas) ; and in so far as
there is no sovereignty, the question of an abandonment properly speaking
of sovereignty by one State in order that the sovereignty of another may
take its place does not arise.


If on the other hand the view is adopted that discovery does not create a
definitive title of sovereignty, but only an "inchoate" title, such a title
exists, it is true, without external manifestation. However, according to
the view that has prevailed at any rate since the 19th century, an inchoate
title of discovery must be completed within a reasonable period by the
effective occupation of the region claimed to be discovered. This principle
must be applied in the present case, for the reasons given above in regard to
the rules determining which of successive legal systems is to be applied (the
so-called intertemporal law). Now, no act of occupation nor, except as to a
recent period, any exercise of sovereignty at Palmas by Spain has been
alleged. But even admitting that the Spanish title still existed as inchoate in
1898 and must be considered as included in the cession under Article III of
the Treaty of Paris, an inchoate title could not prevail over the continuous
and peaceful display of authority by another State; for such display may
prevail even over a prior, definitive title put forward by another State.
This point will be considered, when the Netherlands argument has been
examined and the allegations of either Party as to the display of their
authority can be compared.


*


In the second place the United States claim sovereignty over the Island of
Palmas on the ground of recognition by Treaty. The Treaty of Peace of
January 30th, 1648, called hereafter, in accordance with the practice of the
Parties, the "Treaty of Munster", which established a state of peace between
Spain and the States General of the United Provinces of the Netherlands, in
Article V, deals with territorial relations between the two Powers as regards
the East and West Indies (Article VI concerns solely the latter).


Article V, quoted in the French text published in the "Corps Universel
Diplomatique du Droit des Gens", by J. Du Mont, Volume VI, Part I,
1728, page 430, runs as follows1:


1 The English translation given in the Memorandum of the United States
runs as follows: "Treaty of Peace between Philip IV, Catholic King of Spain,
and their Lordships the States General of the United Provinces of the Nether-
lands. Anno 1648, January 30th.


Article V.
The navigation and trade to the East and West Indies shall be kept up and


conformably to the grants made or to be made for that effect; for the security
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La Navigation & Trafique des Indes Orientales & Occidentales sera
maintenue, selon & en conformité des Octroys sur ce donnés, ou à
donner'cy-aprés; pour seureté de quoy servira le present Traicté & la
Ratification d'iceluy, qui de part & d'autre en sera procurée; Et seront
compris sous ledit Traicté tous Potentats, Nations & Peuples, avec
lesquels lesdits Seigneurs Estatsi ou ceux de la Société des Indes Orien-
tales & Occidentales en leur nom, entre les limites de leursdits Octroys
sont en Amitié et Alliance; Et un chacun, sçavoir les susdits Seigneurs
Roy & Estats respectivement demeureront en possession et jouiront de
telles Seigneuries, Villes, Chasteaux, Forteresses, Commerce & Pays es
Indes Orientales & Occidentales, comme aussi au Brésil & sur les costes
d'Asie, Afrique & Amérique respectivement, que lesdits Seigneurs Roy
& Estats respectivement tiennent et possèdent, en ce compris spéciale-
ment les Lieux & Places que les Portugais depuis l'an mil six cent qua-
rante & un, ont pris & occupé sur lesdits Seigneurs Estats; compris aussi
les Lieux & Places qu'iceux Seigneurs Estats cy-aprés sans infraction
du present Traicté viendront à conquérir & posséder; Et les Directeurs
de la Société des Indes tant Orientales que Occidentales des Provinces-
Unies, comme aussi les Ministres, Officiers hauts & bas, Soldats &
Matelots, estans en service actuel de l'une ou de l'autre desdites Com-
pagnies, ou aiants esté en leur service, comme aussi ceux qui hors leur
service respectivement, tant en ce Pays qu'au District, desdites deux
Compagnies, continuent encor, ou pourront cy-aprés estre employés,
seront & demeureront libres & sans estre molestez en tous les Pays
estans sous l'obéissance dudit Seigneur Roy en l'Europe, pourront
voyager, trafiquer & frequenter, comme tous autres Habitans des Pays
desdits Seigneurs Estats. En outre a esté conditionné & stipulé, que
les Espagnols retiendront leur Navigation en telle manière qu'ils la
tiennent pour le present es Indes Orientales, sans se pouvoir estendre


whereof the present treaty shall serve, and the Ratification thereof on both sides,
which shall be obtained; and in the: said treaty shall be comprehended all
potentates, nations, and people, with whom the said Lords the States, or members
of the East and West India Companies in their name, within the limits of their
said grants, are in friendship and alliance. And each one, that is to say, the
said Lords the King and States, respectively, shall remain in possession of and
enjoy such lordships, towns, castles, fortresses, commerce and countries of the
East and West Indies, as well as of Brazil, and on the coasts of Asia, Africa, and
America, respectively, which the said Lords the King and States, respectively,
hold and possess, in this being specially comprised the spots and places which the
Portuguese since the year 1641 have taken from the said Lords the States and
occupied, comprising also the spots, and places which the said Lords the States
hereafter without infraction of the present treaty shall come to conquer and pos-
sess. And the directors of the East and West India Companies of the United
Provinces, as also the servants and officers, high and low, the soldiers and seamen
actually in the service of either of the said Companies, or such as have been in
their service, as also such who in this country, or within the district of the said
two companies, continue yet out of the service, but who may be employed after-
wards, shall be and remain to be free and unmolested in all the countries under
the obedience of the said Lord the King in Europe; and may sail, traffic and
resort, like all the other inhabitants of the countries of the said Lord and States.
Moreover it has been agreed and stipulated, that the Spaniards shall keep their
navigation to the East Indies, in the same manner they hold it at present, without
being at liberty to go further; and the inhabitants of those Low Countries shall
not frequent the places which the Casiilians have in the East Indies."
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plus avant, comme aussi les Habitans de ce Pays-Bas s'abstiendront de
la fréquentation des Places, que les Castillans ont es Indes Orientales.


Thi.s article prescribes no frontiers and appoints no definite regions as
belonging to one Power or the other. On the other hand, it establishes as a
criterion the principle of possession ("demeureront en possession et jouiront
de telles seigneuries . . . . que lesdits Seigneurs Roy et Estats tiennent et
possèdent").


However liberal be the interpretation given, for the period in question, to
the notions of "tenir" (hold) and "posséder" (possess), it is hardly possible
to comprise within these terms the right arising out of mere discovery; i.e.
out of the fact that the island had been sighted. If title arising from discov-
ery, well-known and already a matter of controversy at the period in ques-
tion, were meant to be recognized by the treaty, it would probably have been
mentioned in express terms. The view here taken appears to be supported
by other provisions in the same article. It is stipulated therein that "les
Lieux & Places qu'iceux Seigneurs Estats cy-aprés sans infraction du present
Traicté viendront à conquérir et posséder" shall be placed on the same footing
as those which they possessed at the moment the treaty was concluded. In
view of the interpretation given by Spain and Portugal to the right of discov-
ery, and to the Bull Inter Caetera of Alexander VI. 1493, it seems that the
regions which the Treaty of Munster does not consider as definitely acquired
by the two Powers in the East and West Indies, and which may in certain
circumstances be capable of subsequent acquisition by the Netherlands, can-
not fail to include regions claimed as discovered, but not possessed. It
must further be remembered that Article V provides not merely a solution of
the territorial question on the basis of possession, but also a solution of the
Spanish navigation question on the basis of the status quo. Whilst Spain
may not extend the limits of her navigation in the East Indies, nationals of
the Netherlands are only excluded from "places" which the Spaniards hold
in the East Indies. Without navigation there is no possibility of occupying
and colonizing regions as yet only discovered ; on the other hand, the exclu-
sion from Spanish "places" of Netherlands navigation and commerce does
not admit of an extensive interpretation; a "place", which moreover in the
French of that period often means a fortified place, is in any case an actual
settlement implying an actual radius of activity; Article VI, for instance, of
the same treaty speaks of "lieux et places garnies de Forts, Loges et Chas-
teaux" (harbours, places, forts, lodgements or castles). For these reasons
a title based on mere discovery cannot apply to the situation considered in
Article V as already established.


Since the Treaty of Munster does not divide up the territories by means of
a geographical distribution, and since it indirectly refuses to recognize title
based on discovery as such, the bearing of the treaty on the present case is
to be determined by the proof of possession at the critical epoch.


In connection herewith no precise elements of proof based on historical
facts as to the display or even the mere affirmation of sovereignty by Spain
over the Island of Palmas have been put forward by the United States.
There is, however, one point to be considered in connection with the Treaty
of Miinster. According to a report, reproduced in the United States
Explanations and made on February 7t>>. 1927, by the Provincial Prelacy of
the Franciscan Order of Minors of the Province of St. Gregory the Great of
the Philippines, the "Islands Miangis" ("Las Islas Miangis"), situated to
the north-east of the "Island of Karekelan" (most likelv identical with the
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Nanusa N.E. of Karakelang, one of the Talauer Islands), after having been
first in Portuguese, and then in Dutch possession, were taken by the Span-
iards in 1606. The Spanish rule under which the Spanish Franciscan Fath-
ers of the Philippines exercised the spiritual administration in the said
islands, ended in 1666, when the Captain general of the Spanish Royal
Armada dismantled all the fortified places in the Moluccas, making however
before the "Dutch Governor of Malayo" a formal declaration as to the con-
tinuance of all the rights of the Spanish Crown over the places, forts and
fortifications from which the Spaniards withdrew. There are further allega-
tions as to historical facts in regard 1o the same region contained in a report
of the Dutch Resident of Menado, dated August 12t1', 1857, concerning the
Talauer Islands (Talaud Islands). According to this report, in 1677 the
Spaniards were driven by the Dutch from Tabukan, on the Talautse or Sangi
Islands, and at that time—even "long before the coming of the Dutch to the
Archipelago of the Moluccas"—the Talauer Islands (Karakelang) had been
conquered by the Radjas of Tabukan.


According to the Dutch argument, considered hereafter, the Island of
Palmas (or Miangas) together with the Nanusa and Talauer Islands (Talaud
Islands) belonged to Tabukan. If this be exact, it may be considered as
noL unlikely that Miangas, in consequence of its ancient connection with
the native State of Tabukan. was in 1648 in at least indirect possession of
Spain. However this point has not been established by any specific proof.


But the question whether the Dutch took possession of Tabukan in 1677
in conformity with or in violation of the Treaty of Miinster can be disre-
garded, even if—in spite of the incompleteness of the evidence laid before
the Arbitrator—it were admitted that the Talautse (Sangi) Islands with
their dependencies in the Talauer- and Nanusa-Islands, Palmas (or Miangas)
possibly included, were "held and possessed" by Spain in 1648. For on
June 2()th. 1714, a new Treaty of Peace was concluded at Utrecht, which, in
its Article X. stipulates that the Treaty of Munster is maintained as far as
not modified and that the above-quoted Article Y remains in force as far
as it concerns Spain and the Netherlands.


Article X. quoted in the French texL published in "Actes, Mémoires et
autres pièces authentiques concernant la Paix d'Utrecht", Vol. 5, Utrecht,
1715, runs as follows:


Le Traité de Munster du 30 janvier 1648 fait entre le feu Roi Philippe
4 & les Seigneurs Etats Généraux, servira de base au présent Traité,
& aura lieu en tout, autant qu'il ne sera pas changé par les Articles
suivans, & pour autant qu'il est applicable, & pour ce qui regarde les
Articles 5 & 16 de ladite Paix de Munster, ils n'auront lieu qu'en ce qui
concerne seulement lesdites deux hautes Puissances contractantes &
leurs Sujets 1.


Tf—quite apart from the influence of an intervening state of war on treaty
rights—this clause had not simply meant the confirmation of the principle
of actual possession—at the time of the conclusion of the Treaty of Utrecht
—as regulating the territorial status of the Contracting Powers in the East


1 Translation. The Treaty of Miinster of January 30th, 1648, concluded
between the late King Philip IV and the States General, shall form the basis of
the present Treaty and shall hold good in every respect in so far as it is not
modified by the following articles, and in so far as it is applicable, and. as regards
Articles 5 and 16 of the said Peace of Miinster, these Articles shall only hold good
in so far as concerns the aforesaid High Contracting Parties and their subjects.


54
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and West Indies and if, on the contrary, a restitution of any territories
acquired before the war in violation of the Treaty of Miinster had been
envisaged, specific provisions would no doubt have been inserted.


There is further no trace of evidence that Spain ever claimed at a later
opportunity, for instance in connection with the territorial rearrangements
at the end of the Napoleonic Wars, the restitution of territories taken or
withheld from her in violation of the Treaties of Miinster or Utrecht.


As it is not proved that Spain, at the beginning of 1648 or in June 1714,
was in possession of the Island of Palmas (or Miangas), there is no proof that
Spain acquired by the Treaty of Munster or the Treaty of Utrecht a title to
sovereignty over the island which, in accordance with the said Treaties, and
as long as they hold good, could have been modified by the Netherlands only
in agreement with Spain.


It is, therefore, unnecessary to consider whether subsequently Spain by
any express or conclusive action, abandoned the right, which the said Treaties
may have conferred upon her in regard to Palmas (or Miangas). Moreover
even if she had acquired a title she never intended to abandon, it would
remain to be seen whether continuous and peaceful display of sovereignty
by any other Power at a later period might not have superseded even con-
ventional rights.


It appears further to be evident that Treaties concluded by Spain with
third Powers recognizing her sovereignty over the "Philippines" could not
be binding upon the Netherlands and, as such Treaties do not mention the
island in dispute, they are not available even as indirect evidence.


We thus come back to the question whether, failing any Treaty which, as
between the States concerned, decides unequivocally what is the situation
as regards the island, the existence of territorial sovereignty is established
with sufficient soundness by other facts.


Although the United States Government does not take up the position
that Spanish sovereignty must be recognized because it was actually exer-
cised, the American Counter-Case none the less states that "there is at least
some evidence of Spanish activities in the island". In these circumstances
it is necessary to consider whether and to what extent the territorial soveieignly
of Spain was manifested in or in regard to the Island of Palmas for Miangas,).
Here it may be well to refer to a passage taken from information supplied by
the Spanish to the American Government and communicated by the latter
to the Netherlands Legation at Washington, in a note dated April 25t!l,
1914. The passage in question is reproduced in the text and in the annex of
the United States' Memorandum, and runs as follows:


It appears, therefore, that this Island of Palmas or Miangas, being
within the limits marked by the Bull of Alexander the Sixth, and the
agreement celebrated between Spain and Portugal regarding the posses-
sion of the Maluco. must have been seen by the Spaniards on the
different voyages of discovery which were made in these parts, and that
it belonged to Spain, at least by right, until the Philippine Archipelago
was ceded by the Treaty of Paris; but precise data of acts of dominion
which Spain may have exercised in this island have not been found.


This is the data and information which we have been able to find
referring to said island, with which without doubt, because of the small
importance it had. the discoverers did not occupy themselves, neither
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afterwards the governors of the Philippines, nor the historians and
chroniclers, such as Herrera and Navarrette and the fathers Colin and
Pastelle of the Society of Jesus, who refer in their works to the above-
mentioned data without detailing any information about the said
island.


It further results from the Explanations furnished by the Government of
the United States at the request of the Arbitrator that an exhaustive exami-
nation of the records which were handed over to thé American authorities
under Article VIII of the Treaty of Paris, namely such as pertain to judicial,
notarial and administrative matters, has revealed nothing bearing on the
allegations made by natives of Palmas in 1919 to Captain Malone and Mr.
Alvarez on the subject of regular visits of Spanish ships, even gunboats, and
on the collection of the "Cedula"-tax. This being so, no weight can be
given to such allegations as to the exercise of Spanish sovereignty in recent
times—quite apart from the fact that the evidence in question belongs to
an epoch subsequent to the rise of the dispute.


Apart from the facts already referred to concerning the period of discovery,
and the mention of a letter which was sent on July 31^, 1604, by the
Spanish pilot Bartolome Perez from the Island of Palmas and the contents of
which are not known, and apart from certain allegations as to commercial
relations between Palmas and Mindanao, the documents laid before the
Arbitrator contain no trace of Spanish activities of any kind specifically on
the Island of Palmas.


Neither is there any official document mentioning the Island of Palmas as
belonging to an administrative or judicial district of the former Spanish
Government in the Philippines. In a letter emanating from the Provincial
Prelacy of the Franciscan Order of Minors mentioned above, it is said that the
Islands of "Mata and Palmas should belong (deben pertenecer) to the group
of Islands of Sarangani and consequently to the District of Dâvao in the
Island of Mindanao". It is further said in this letter that "the Island of
Palrnas. as it was near to Mindanao, must have been administered (debiô
ser administrada) spiritually in the last years of Spanish dominion by the
fathers who resided in the District of Dâvao". It results from the very
terms of this letter, which places the ''Islands Miangis" to the north-east of
the Island-Karakelang ("Karekelan1'), that these statements, which suppose
the existence of Mata, are not based immediately on information taken on
the spot, but are rather conjectures of the author as to what seems probable.


In the Rejoinder filed by the United States Government there is an extract
from a letter of the Dutch missionary Steller, dated December 9*1', 1895.
It appears from this letter that the Resident of Menado, at the same time as
he set up the Netherlands coat of arms at Palmas (or Miangas), had had the
intention to present a medal to the native Chief of the island, "because the
said chief, recently detained in Mindanao on business, would not let the
commanding officer of a Spanish warship force the Spanish flag upon him".
These facts, supposing they are correct, are no proof of a display of sover-
eignty over Palmas (or Miangas) ; rather the contrary. If the Spanish naval
authorities to whom the administrative inspection of the southern Philippine
Islands belonged, were convinced that the Island of Palmas was Spanish
territory, the refusal of the native chief to accept the Spanish flag would
naturally have led either to direct action on the Island in order to affirm
Spanish sovereignty, or, if the Netherlands rights had been invoked, to
negotiations such as were the sequel to General Wood's visit in 1906.
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As regards the information concerning the native language or knowledge
of Spanish, even if sufficiently established, it is too vague to indicate the
existence of a political and administrative connection between Palmas (or
Miangas) and Mindanao.


In a telegram from General Leonard Wood to the Bureau of Insular
Affairs, reproduced in the American Explanations, it is stated that "the
administrative inspection of the islands in the south (i.e. of the Philippines),
especially round their coasts, belonged absolutely to the naval Spanish
authorities". As papers pertaining to military and naval matters were not
handed over to the American authorities under the Treaty of Paris, the files
relating to the said administrative inspection are not in the possession of the
United States. The fact that not the ordinary provincial agencies but the
navy were in charge of the inspection of the islands in the south, together
with another incidentally mentioned by Major General E. S. Otis; in a
report of August 31st. 1899, namely the existence of a state of war or at least
of subdued hostility amongst the Moros against Spanish rule, leads to the
very probable—though not necessary—conclusion that the complete
absence of evidence as to display of Spanish sovereignty over the Island of
Palmas is not due to mere chance, but is to be explained by the absence of
interest of Spain in the establishment or the maintenance of her rule over a
small island lying far off the coast of a distant and only incompletely subdued
province.


It has been remarked, not without reason, that the United States, having
acquired sovereignty by session only in 1898, were at some disadvantage for
the collection of evidence concerning the original acquisition and the display
of sovereignty over Palmas. The Arbitrator has no possibility of taking
into account this situation; he can found his award only on the facts alleged
and proved by the Parties, and he is bound to consider all proved facLs which
are pertinent in his opinion. Moreover it does not appear that the Spanish
Government refused to furnish the documents requested.


Among the methods of indirect proof, not of the exercise of sovereignty,
but of its existence in law, submitted by the United States, there is the
evidence from maps. This subject has been very completely developed in the
Memorandum of the United States and has also been fully dealt with in
the Netherlands Counter-Memorandum, as well as in the United States
Rejoinder. A comparison of the information supplied by the two Parties
shows that only with the greatest caution can account be taken of maps in
deciding a question of sovereignty, at any rate in the case of an island such as
Palmas (or Miangas). Any maps which do not precisely indicate the polit-
ical distribution of territories, and in particular the Island of Palmas (or
Miangas) clearly marked as such, must be rejected forthwith, unless they
contribute—supposing that they are accurate—to the location of geograph-
ical names. Moreover, indications of such a nature are only of value when
there is reason to think that the cartographer has not merely referred to
already existing maps—as seems very often to be the case—but that he has
based his decision on information carefully collected for the purpose. Above
all, then, official or semi-official maps seem capable of fulfilling these condi-
tions, and they would be of special interest in cases where they do not assert
the sovereignty of the country of which the Government has caused them
to be issued.
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If the Arbitrator is satisfied as to the existence of legally relevant facts
which contradict the statements of cartographers whose sources of informa-
tion are not known, he can attach no weight to the maps, however numerous
and generally appreciated they may be.


The first condition required of maps that are to serve as evidence on points
of law is their geographical accuracy. It must here be pointed out that not
only maps of ancient date, but also modern, even official or semi-official maps
seem wanting in accuracy. Thus, a. comparison of the maps submitted to
the Arbitrator shows that there is doubt as to the existence or the names of
several islands which should be close to Palmas (or Miangas), and in about
the same latitude. The St. Joannes Islands, Hunter's Island and the Isle of
Mata are shown, all or some of them, on several maps even of quite recent
date, although their existence seems very doubtful. The non-existence of
the Island of Mata and the identity of the St. Joannes and HunLer's Islands
with Palmas, though they appear on several maps as distinct and rather
distant islands, may, on the evidence laid before the Arbitrator, be con-
sidered as fairly certain.


The "Century Atlas" (Exhibit No. 8 of the American Memorandum I and
the map published in 1902 by the Bureau of Insular Affairs of the United Slates
(Exhibit No. 11), show "Mata I.", "Palmas I." and "Haycock or Hunter
I". The Spanish map (Captain Montero), reproduced by the War De-
partment of the United States (Exhibit No. 9) also mentions these three
islands, although "Haycock I." and "Hunter I." are here different islands.
The same is to be said of the map of the Challenger Expedition of 1885.
The only large scale map submitted to the Arbitrator which, as appears from
inscriptions on it, is directly based on researches on the spot, is that attached
to the Netherlands Memorandum (British Admiralty Chart No. 2575). Now
this map shows neither an island of Mata, nor of Hunter, nor of any other
name in the regions where they should be, according to the other maps, and
Haycock Island is indicated at two points other than that adopted in "Ex-
hibits Nos. 8 & 11". Whatever be the accuracy of the British Admiralty
Chart for the details in question, these points show that only with the greatest
caution use can be made of maps as indications of the existence of sovereignty
over Palmas (or Miangas). The maps which, in the view of the United
States, are of an official or semi-official character and are of Spanish or
American origin are that of Captain Montero and that of the Insular Depart-
ment, referred to above (Exhibits Nos. 8 & 11). The first mentioned gives
for that matter no indication as to political frontiers, and the second only
reproduces the lines traced by the treaty of December 10*1", 1898. They have
therefore no bearing on the point in question, even apart from the evident
inaccuracies, at least as regards Hunier Island, which they appear to contain
precisely in the region under consideration.


As regards maps of Dutch origin, there are in panicular two which, in the
view of the United States, possess an official character and which might
exclude Palmas (or Miangas) from the Dutch possessions. The first of
these, published in 1857 by M. Bogaerts, lithographer to the Royal Military
Academy, and dedicated to the Governor of that institution, if it possesses
the official character attributed to it by the American Memorandum and
disputed by the Netherlands Countei-Memorandum, might serve to indicate
that the island was not considered at the period in question as Dutch but as
Spanish territory. Anyhow, a map affords only an indication—and that a
very indirect one—and, except when annexed to a legal instrument, has not
the value of such an instrument, involving recognition or abandonment of







854 ISLAND OF PALMAS CASE (NETHERLANDs/u.S.A.)


rights. The importance of this map can only be judged in the light of facts
prior or subsequent to 1857, which the Netherlands Government alleges in
order to prove the exercise of sovereignty- over the Island of Palmas (or
Miangas) ; these facts, together with the cartographical evidence relied upon
in their support or submitted in connection with the question of the right
location of the Island or Islands called "Meangis", will be considered at the
same time as the Netherlands' arguments. While Bogaerts' map does not,
as it stands, furnish proof of the recognition of Spanish sovereignty, it must
further be pointed out that it is inaccurate as regards the group of islands
marked "Meangis" and indicated on this map somewhat to the north of
"Nanoesa", as well as in other points, for example the shape of Mindanao
and the colouring of certain small islands.


The conclusions drawn in the United States Memorandum from the second
map, i.e. the atlas published by the Ministry for the Colonies (1897-1904)
appear to be refuted by the information contained in the Netherlands Counter-
Memorandum. A copy of a detailed map from the same atlas is there shown
which represents "P. Miangis (E. Palmas)" amongst Dutch possessions,
not only by the coloured contours, but also because it indicates the Sarangani
Islands as "Amerikaansch". The general map, on the other hand, repro-
duced as "Exhibit No. 10" in the American Memorandum, excludes the
former island from Dutch territory, by a line of demarcation between the
different colonial possessions. There seems to be no doubt that the special
map must prevail over the general, even though the latter was published
three months later.


As to the special map contained in the first edition of the same atlas
(Atlas der Nederlandsche Bezittingen in Oost-Indië [1883-1885]), where the
"Melangies" are reproduced as a group of islands north of the Nanusa and
distinct from "Palmas", the same observations apply as to Bogaerts'
map, which is fairly similar on this point. The "Explanations" filed by the
Netherlands Government make it clear that the authors of the map did not
rely on new and authentic information about the region here in question,
but reproduced older maps.


In the last place there remains to be considered title arising out of con-
tiguity. Although States have in certain circumstances maintained that
islands relatively close to their shores belonged to them in virtue of their
geographical situation, it is impossible to show the existence of a rule of
positive international law to the effect that islands situated outside territorial
waters should belong to a State from the mere fact that its territory forms
the terra firma (nearest continent or island of considerable size). Not only
would it seem that there are no precedents sufficiently frequent and suffi-
ciently precise in their bearing to establish such a rule of international law.
but the alleged principle itself is by its very nature so uncertain and con-
tested that even Governments of the same State have on different occasions
maintained contradictory opinions as to its soundness. The principle of
contiguity, in regard to islands, may not be out of place when it is a question
of allotting them to one State rather than another, either by agreement
between the Parties, or by a decision not necessarily based on law; but as a
rule establishing ipso jure the presumption of sovereignty in favour of a
particular State, this principle would be in conflict with what has been said
as to territorial sovereignty and as to the necessary relation between the right
to exclude other States from a region and the duty to display therein the
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activities of a State. Nor is this principle of contiguity admissible as a legal
method of deciding questions of territorial sovereignty; for it is wholly
lacking in precision and would in its application lead to arbitrary results.
This would be especially true in a case such as that of the island in question,
which is not relatively close to one single continent, but forms part of a large
archipelago in which strict délimitai ions between the different parts are not
naturally obvious.


There lies, however, at the root of the idea of contiguity one point which
must be considered also in regard to the Island of Palmas (or Miangas).
It has been explained above that in the exercise of territorial sovereignty
there are necessarily gaps, intermittence in time and discontinuity in space.
This phenomenon will be particularly noticeable in the case of colonial
territories, partly uninhabited or as yet partly unsubdued. The fact that a
State cannot prove display of sovereignty as regards such a portion of terri-
tory cannot forthwith be interpreted as showing that sovereignty is in-
existent. Each case must be appreciated in accordance with the particular
circumstances.


It is, however, to be observed that international arbitral jurisprudence in
disputes on territorial sovereignty (e.g. the award in the arbitration between
Italy and Switzerland concerning the Alpe Craivarola; Lafontaine, Pasicrisie
Internationale, pp. 201-209) would seem to attribute greater weight to—
even isolated—acts of display of sovereignty than to continuity of ter-
ritory, even if such continuity is combined with the existence of natural
boundaries.


As regards groups of islands, it is possible that a group may under certain
circumstances be regarded as in law a unit, and that the fate of the principal
part may involve the rest. Here, however, we must distinguish between, on
the one hand, the act of first taking possession, which can hardly extend to
every portion of territory, and, on the other hand, the display of sovereignty
as a continuous and prolonged manifestation which must make itself felt
through the whole territory.


As regards the territory forming the subject of the present dispute, it must
be remembered that it is a somewhat isolated island, and therefore a territory
clearly delimited and individualised. It is moreover an island permanently
inhabited, occupied by a population sufficiently numerous for it to be
impossible that acts of administration could be lacking for very long periods.
The memoranda of both Parties assert that there is communication by boat
and even with native craft between the Island of Palmas (or Miangas) and
neighbouring regions. The inability in such a case to indicate any acts of
publie administration makes it difficult to imagine the actual display of
sovereignty, even if the sovereignty be regarded as confined within such
narrow limits a.s would be supposed for a small island inhabited exclusively
by natives.


IV.


The .Netherlands' aiguments contend that the East India Company estab-
lished Dutch sovereignty over the Island of Palmas (or Miangas) as early as
the 17(|1 century, by means of conventions with the princes of Tabukan
(Taboekan) and Taruna (Taroena). two native chieftains of the Island of
Sangi (Groot Sangihe). the principal island of the Talautse Isles (Sangi
Islands), and that sovereignty has been displayed during the past two
centuries.
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In the annexes to the Netherlands Memorandum the texts of conventions
concluded by the Dutch East India Company (and, after 1795, by the
Netherlands State), in 1677, 1697, 1720, 1758, 1828, 1885 and 1899 with the
Princes, Radjas or Kings, as they are indiscriminately called, of Tabukan,
Taruna and Kandahar (Kandhar)-Taruna. All these principalities are
situated in the Northern part of the Island of Sangi (Groot Sangihe or Sang-
hii) and, at any rate since 1885, include, besides parts of that island, also
certain small islands further north, the Nanusa Islands—all incontestably
Dutch—and, according to the Netherlands, also the Island of Palmas (or
Miangas). These successive contracts are one much like another; the more
recent are more developed and better suited to modern ideas in economic,
religious and other matters, but they are all based on the conception that the
prince receives his principality as a fief of the Company or the Dutch State,
which is suzerain. Their eminently political nature is confirmed by the
supplementary agreements of 1771, 1779 and 1782. concerning the obliga-
tions of vassals in the event of war. The dependence of the vassal State is
ensured by the important powers given to the nearest representative of the
colonial Government and, in the last resort, to that Government itself.
The most recent of these contracts prior to the cession of the Philippines to
the United States, that of 1885, contains, besides the allocation of powers for
internal administration, the following provisions also, in regard to inter-
national interests: exclusion of the Prince from any direct relations with
foreign Powers, and even with their nationals in important economic matters ;
the currency of the Dutch Indies to be legal tender; the jurisdiction over
foreigners to belong to the Government of the Dutch Indies ; the vassal is
bound to suppress slavery, the White Slave Traffic and piracy; he is also
bound to render assistance to the shipwrecked.


Even the oldest contract, dated 1677, contains clauses binding the vassal
of the East India Company to refuse to admit the nationals of other States,
in particular Spain, into his territories, and to tolerate no religion other than
protestantism, reformed according to the doctrine of the Synod of Dordrecht.
Similar provisions are to be found in the other contracts of the 17th and 18fi>
centuries. If both Spain and the Netherlands had in reality displayed their
sovereignty over Palmas (or Miangas), it would seem that, during so long a
period, collisions between the two Powers must almost inevitably have
occurred.


The authenticity of these contracts cannot be questioned. The fact that
true copies, certified by evidently the competent officials of the Netherlands
Government, have been supplied and have been forwarded to the Arbitrator
through the channels laid down in the Special Agreement, renders the pro-
duction of facsimiles of texts and of signatures or seals superfluous. This
observation equally applies to other documents or extracts from documents
taken from the archives of the East India Company, or of the Netherlands
Government. There is no reason to suppose that typographical errors in
the reproduction of texts may have any practical importance for the evidence
in question.


The fact that these contracts were renewed from time to time and appear
to indicate an extension of the influence of the suzerain, seems to show
that the regime of suzerainty has been effective. The sovereignty of the
Netherlands over the Sangi and Talauer Islands is moreover not dis-
puted. There is here a manifestation of territorial sovereignty normal
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for such a region. The questions to be solved in, the present case are the
following:


Was the island of Palmas (or Miangas) in 1898 a part of territory under Nether-
lands' sovereignty?


Did this sovereignty actually exist in 1898 in regard to Palmas {or Miangas)
and are the facts proved which were; alleged on this subject?


If the claim to sovereignty is based on the continuous and peaceful display
of State authority, the fact of such display must be shown precisely in rela-
tion to the disputed territory. It is not necessary that there should be a
special administration established in this territory; but it cannot suffice for
the territory to be attached to another by a legal relation which is not recog-
nized in international law as valid against a State contesting this claim to
sovereignty; what is essential in such a case is the continuous and peaceful
display of actual power in the contested region.


According to the description of the frontiers of the territory of Taruna
annexed to the contract of 1885. the list of dependencies of Taruna on the
Talauer Islands mentions first the different islands of Nanusa, and ends by
the words "ten slotte nog het eiland Melangis (Palmas)", "and lastly the
island Melangis (Palmas)".


The similar description of frontiers attached to the contract of 1899 states
that the Islands of Nanusa (including the Island of "Miangas") belong to
the territory of Kandahar-Taruna. If these two mentions refer to the Island
of Palmas (or Miangas), it must be recognized that that island, at any rate
nominally, belongs to the vassal State in question; it is by no means necessary
to prove the existence of a special contract with a chieftain of Palmas (or
Miangas).


However much the opinions of the Parties may differ as to the existence of
proof of the display of Dutch sovereignty over the Island of Palmas (or
Miangas), the reports, furnished by both sides, of the visit of General Wood, in
January 1906, show that at that time there were at least traces of continuous
relations between the island in dispute and neighbouring Dutch posses-
sions, and even traces of Dutch sovereignty. General Wood noted his sur-
prise that the Dutch flag was flying on the beach and on the boat which came
to meet the American ship. According to information gathered by him, the
flag had been there for 15 years and perhaps even longer. Since the contract
of 1885 with Taruna and that of 1899 with Kandahar-Taruna comprise
Palmas (or Miangas) within the territories of a native State under the
suzerainty of the Netherlands and since it has been established that in 1906
on the said island a state of things existed showing at least certain traces of
display of Netherlands sovereignty, it is now necessary to examine what is
the nature of the facts invoked as proving such sovereignty, and to what
periods such facts relate. This examination will show whether or not the
Netherlands have displayed sovereignty over the Island of Palmas (or
Miangas) in an effective continuous and peaceful manner at a period at which
such exercise may have excluded the acquisition of sovereignty, or a title to
such acquisition, by the United States of America.


Before beginning to consider the facts alleged by the Netherlands in sup-
port of their arguments, there are two preliminary points, in regard to which
the Parties also put forward different views, which require elucidation.
These relate to questions raised by the United States : firstly the power of the







8 5 8 ISLAND OF PALMAS CASE (.NETHERLANDS/U.S.A.)


East India Company to act validly under international law. on behalf of the
Netherlands, in particular by concluding so-called political contracts with
native rulers; secondly the identity or non-identity of the island in dispute
with the island to which the allegations of the Netherlands as to display of
sovereignty would seem to relate.


The acts of the East India Company (Générale treoctroyeerde Nederlandsch
Oost-Indische Compagnie), in view of occupying or colonizing the regions
at issue in the present affair must, in international law, be entirely assimil-
ated to acts of the Netherlands State itself. From the end of the 16fh till the
19th century, companies formed by individuals and engaged in economic
pursuits (Chartered Companies), were invested by the State to whom they
were subject with public powers for the acquisition and administration of
colonies. The Dutch East India Company is one of the best known.
Article V of the Treaty of Munster and consequently also the Treaty of
Utrecht clearly show that the East and West India Companies were
entitled to create situations recognized by international law; for the peace
between Spain and the Netherlands extends to "tous Potentats, Nations &
Peuples" with whom the said Companies, in the name of the States of the
Netherlands, "entre les limites de leurdits Octroys sont en Amitié et
Alliance". The conclusion of conventions, even of a political nature, was,
by Article XXXV of the ! Charter of 1602, within the powers of the Com-
pany. It is a question for decision in each individual case whether a
contract concluded by the Company falls within the range of simple eccnomic
transactions or is of a political and public administrative nature.


As regards contracts between a State or a Company such as the Dutch East
India Company and native princes or chiefs of peoples not recognized as
members of the community of nations, they are not, in the international law
sense, treaties or conventions capable of creating rights and obligations such
as may. in international law. arise out of treaties. But, on the other hand,
contracts of this nature are not wholly void of indirect effects on situations
governed by international law; if they do not constitute titles in international
law, they are none the less facts of which that law must in certain circum-
stances take account. From the time of the discoveries until recent times,
colonial territory has very often been acquired, especially in the East Indies,
by means of contracts with the native authorities, which contracts leave the
existing organisation more or less intact as regards the native population,
whilst granting to the colonizing Power, besides economic advantages such as
monopolies or navigation and commercial privileges, also the exclusive
direction of relations with other Powers, and the right to exercise public
authority in regard to their own nationals and to foreigners. The form of
the legal relations created by such contracts is most generally that of suzerain
and vassal, or of the so-called colonial protectorate.


In substance, it is not an agreement between equals; it is rather a form of
internal organisation of a colonial territory, on the basis of autonomy for
the natives. In order to regularise the situation as regards other States,
this organisation requires to be completed by the establishment of powers
to ensure the fulfilment of the obligations imposed by international law on
every State in regard to its own territory. And thus suzerainty over the
native State becomes the basis of territorial sovereignly as towards other
members of the community of nations. It is the sum-total of functions thus
allotted either to the native authorities or to those of the colonial Power
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which decides the question whether at any certain period the conditions
required for the existence of sovereignty are fulfilled. It is a question to be
decided in each case whether such a regime is to be considered as effective
or whether it is essentially fictitious, either for the whole or a part of the
territory. There always remains reserved the question whether the estab-
lishment of such a system is not forbidden b̂ i the pre-existing rights of
other States.


The point of view here adopted by the Arbitrator is—at least in principle
—in conformity with the attitude taken up by the United States in the note
already quoted above, from the Secretary of State to the Spanish Minister,
dated January 7th. 1900, and relating to two small islands lying just outside
the line drawn by the Treaty of Paris, but claimed by the United States
under the said Treaty. The note states that the two islands "have not
hitherto been directly administered by Spain, but have been successfully
claimed by Spain as a part of the dominions of her subject, the Sultan of
Sulu. As such they have been administered by Sulu agencies, under some
vague form of resident supervision by Spanish agencies, which latter have
been withdrawn as a result of the recent war."


This system of contracts between colonial Powers and native princes and
chiefs is even expressly approved by Article V of the Treaty of Munster
quoted above; for, among the "Potentates, Nations and Peoples", with
whom the Dutch State or Companies may have concluded treaties of alliance
and friendship in the East and West Indies, are necessarily the native
princes and chiefs.


The Arbitrator can therefore nol exclude the contracts invoked by the
Netherlands from being taken into consideration in the present case.


As to the identity of the island in dispute with the islands "Melangis
(Palmas)" and "Miangas" in the contracts of 1885 and 1899 respectively,
this must be considered as established by the large scale map which was
sent to the Governor General of the Netherlands Indies by the Resident
ofMenado in January 1886 and which indicates in different colours the
administrative districts on the Sangi and Talauer Islands in almost complete
conformity with the description of the territory of Taruna given in the annex
to the contract of 1885, save that the name of Nanusa, applied to the group
of seven islands by the contract, is there given to a single island of this group,
usually called Merampi (Mehampi). This large scale map. prepared evi-
dently for administrative purposes, of which a reproduction has been filed
with the Explanations of the Netherlands Government, shows an isolated
island "Palmas of Melangis" which, though not quite correct in size and
shape and though about 40' too much to the south and 20' too much to the
east, cannot but correspond to Palmas (or Miangas), since the most reliable
detailed modern maps, in particular the British Admiralty Chart, show no
other island but Palmas (or Miangas) between the Talauer or Nanusa
Islands and Mindanao.


This comparatively correct location of the island is supported by earlier
maps. The map edited at Amsterdam by Covens and Mortier at a .date
not exactly known, but certainly during the 18*'» century, shows at about the
place of Palmas (or Miangas) a single island with the inscription '"l regie
P° Menangus" (the right island Menangus) as distinguished from the
"engelsche Eilanden Menangus" and from the group of the Nanusa. This
map proves that before that time uncertainty had existed as to the real
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existence of one or several islands Menangus, an uncertainty evidently due
in its origin to the mention of the existence of "Islands Meangis" made by
the Englishman Dampier, in his book published in 1698.


In conformity with this statement by Covens and Mortier, the map
contained in the book published in 1855 by the navigator Cuarteron shows
a single island "Mianguis'r, not in exactly the place of the island in dispute,
but distinct from the "Nanuse" and lying about midway between Cape San
Augustin and the "Nanuse". Cuarteron's map shows "Mianguis" dis-
tinctly as a Dutch possession—by colour expressly indicated as relating to
political boundaries; it is accompanied by geographical and statistical
information and due to an author who travelled extensively in these parts
(1841-1849), and against whose reliability not sufficient reasons have been
given. Among other points the explanation gives for "Mianguis" the com-
paratively exact geographical location (latitude north 5° 33' 30" [Special
Agreement 5° 35']) ; longitude east of Rome 114° 42' 00" = 127° 12'53'east
of Greenwich (Special Agreement 126° 36') and also detailed though evi-
dently only approximative statistical information about the composition of
the population. It further appears from Cuarteron's book that "Mianguis"
is something apart from the Nanusa, though Cuarteron observes that the
"Nanuse" Islands are little known by the geographers under the name of
"Mianguis".


A proof of the fact that the Dutch authorities were quite aware of the
identity of "Miangas" with the island charted on many maps as "Palmas"
is to be found in the reports of the Commanders of the Dutch Government
Steamer Raaf (November 1896) and of H.M.S. Edi (June 1898). These
officers mention expressly the double name and give the almost exact
nautical location of the island then visited.


One observation is however to be made. The island, shown on the maps
and mentioned in the contracts, bears different names: Melangis. Miangas,
Miangus, Mianguis. In different documents referred to in the Netherlands
Memorandum and Counter-Memorandum more than a dozen other varia-
tions of the name appear, although in the opinion of the Netherlands Govern-
ment they all concern the same island. These differences, sometimes
considerable at first sight, are sufficiently explained by the statements of lin-
guistic experts, produced by the Netherlands Government. The peculiarity
of the native language from which the name of the island is borrowed and
the difficulty of transposing the sounds of this language into a western
alphabet seem not only to make comprehensible the existence of different
spellings, but to explain why precisely these variations have appeared.
Differences of spelling are even recorded as such in documents as early as a
letter, dated May 1 lth, 1701, of the Governor of the Moluccas and a report,
dated September 12th, 1726. Moreover, the difference of spelling would not
justify the conclusion that the more or less different names referred to
different islands ; for in the whole region in question no other island has been
mentioned to which these names—or at least most of them—would better
apply; for the Island of Tangulandang, with the place Minangan already
referred to, is clearly distinguished from the island of Miangas in the docu-
ments of both the 18th and the 19'!» centuries relating to the dependencies
of Tabukan.


No evidence has been submitted to support the supposition that the
island, appearing on some old maps as "'t regte Menangus" would be
identical with Ariaga (Marare), which, according to a statement of Melvill
van Carnbee. mentioned in the United States Memorandum, is uninhabited.
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Great stress is laid in the Rejoinder of the United States on the fact that
the Nanusa Isles or some islands of this group are designated by several
distinguished cartographers and navigators of the \9^ century as "Islands
Meangis" or by some similar name, and that amongst these cartographers
and sailors some are Dutchmen, in particular Baron Melvill van Carnbee.
This statement which is, no doubt, exact, cannot however prove that the
island Miangas mentioned as a dependency of Tabukan or Taruna or
Kandahar-Taruna is to be identified with the "Is. Meangi" and therefore
with the Nanusa Isles. It is clear that the cartographers referred to apply
the name of "lies Meangis" or some similar name to a group of islands.
On the other hand, the island the identity of which is disputed can be but a
single, distant, isolated island. The attribution of the name Meangis to the
Nanusa seems to be an error, because the official documents laid before the
Arbitrator which belong about to the same period as the maps mentioning
the "Is. Meangis", make a clear distinction between the principal islands
composing the Nanusa and the island of Miangas or Meangas or Melangis,
though the latter is considered as "onderhoorig" of the Nanusa Isles. The
identification of the Nanusa with "Meangis" Islands may be explained by
the desire to locate somewhere the Meangis Islands, famous since Dampier's
voyage. Seeing that up to very recent times an extraordinary inexactitude
about the names and the location of the islands in precisely that part of the
Celebes Sea is shown to exist by almost all the maps filed by the Parties,
including the two maps of Melvill van Carnbee, an erroneous attribution of
the name "Miangas", even by Dutch cartographers, is easily possible.


It is not excluded that the three "English Menangis Islands" which are
located on some maps to the east of the "right Menangis'' and of which a
detailed map with indication of the depth of the surrounding sea has been
filed, did in fact exist, but have disappeared in consequence of earthquakes
such as reported by Cuarteron.


Finally it may be noted that the information concerning Palmas or the
other islands such as St. Juan, Mata, Hunter Island, which are to be iden-
tified with it, contains, except for the most recent period, nothing which
relates to the population of the island ; moreover all these names, given to the
island, except Mata, may have been ^iven by navigators who did not land or
get into contact with the natives. Miangas however is a native name,
which the inhabitants must have communicated to the chiefs to whom they
were subject and to the navigators with whom they came in touch. The
name of Miangas as designating an inhabited place (negorij) is much older
than the establishment of the more centralized village in 1892.


It results from these statements that, when the contracts of 1885 and 1899
mentioned, in connection with, but distinct from the Nanusa, a single island
Melangis or Miangis as belonging to Taruna or Kandahar-Taruna, only the
island in dispute can have been meant, and that this island has been known
under these same or similar names at least since the 18t]l century. No
plausible suggestion has been made as to what the single island "Miangas",
the existence of which cannot be doubted, might be, if it is not the'island in
dispute.


The special map on sheet 14 (issued in 1901) of the "Atlas van Nederlandsch
Oost-Indiè" (1897-1904), in showing "P. Miangis (Palmas E.)" as a Dutch
possession in the place indicated in the Special Agreement, is in conformity
with earlier maps and information, particularly with the Government's
special map of 1886. Under these circumstances no weight can be given
to the fact that on Bogaerts' map of 1857 and in the atlas of Stemfort and
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Sielhofl (1883-85), as well as on other maps, a group of islands called
Meangis, or a similar name, appears.


The preliminary questions being settled, the evidence laid before the
Arbitrator by the Netherlands Government in support of its claim is now
to be considered.


As regards the documents relating to the 17th and 18t]l centuries, which
in the view of the Netherlands show that already at that date the Prince of
Tabukan had not only claimed, but also actually displayed a certain authority
over Palmas (or Miangas), the following must be noted:


The Netherlands Government gives great weight to the fact that Dutch
navigators who. in search of the islands Meangis mentioned by Dampier.
were sailing in the seas south of Mindanao and whose reports are at least in
part preserved, not only came in sight of Palmas (or Miangas), but were
able to state that the island belonged to the native State of Tabukan, which
was under Dutch suzerainty as shown by the contracts of November 3rd,
1677, and September 26th. 1697.


The existence of Dutch rule would be proved by the fact that the Prince's
flag—i.e. the Dutch East India Company's flag—was seen being waved by
the people of the island when the Dutch ships De Bye, Larycque and De Peer
were in sight of the island on November 21st, 1700, but were prevented from
landing by the conditions of the sea. The commander of the Larycque, who
had already sighted the island on November 12th of the same year, was
instructed to make more precise investigations by landing, and he was able to
do so on December 9 th and 10th. Not only was the Prince's flag again
hoisted by the natives, but the inhabitants informed the sailors that the
name of the island was "Meangis". They gave to the commander a docu-
ment—lost since that time—which, dating from 1681 and emanating from
Marcus Lalero, the late king of Tabukan, whose existence and death are
confirmed by the contract of 1697, stated the allegiance of the people of
"Miangis" towards Tabukan. There exists however only an indirect report
on this visit of December 10(h, 1700, namely a letter dated May 11th, 1701,
and sent by the Governor in Council of the Moluccas at Ternate to the
Governor General and India Council. In this letter, based, no doubt, on
information furnished by the commander of the Larycque, who had reached
Ternate on December 29fh, 1700, the Governor says that the island in ques-
tion is the farthest of the Talauer islands and that its name, correctly spelt,
is not "Meangis", but "Mayages".


These statements as well as the circumstance that all the reports without
any mention of neighbouring islands, speak of a single island, the shape of
which corresponds fairly with that of Palmas (or Miangas), would make it
almost certain that the island in question is in fact Palmas (or Miangas),
unless the nautical observations given in the report mentioned above (4° 49' ;
4° 37'; 5° 9') might point to the Nanusa group, to which the allegiance with
Tabukan would equally apply. These observations, though no doubt
subject to error, would however seem to offer relatively more guarantee of
accuracy than those based on the length of time taken to cover a distance
at sea. mainly relied upon in the Netherlands Memorandum for the location
of the island. Since, however, no other single island in those parts of the
Sea of Celebes seems to exist, and since it is most unlikely that the navigators
would on none of the three visits in November and December have sighted
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and mentioned neighbouring islands, there is at least a great probability that
the island visited by the Larycque on December 10fh, 1700, was Palmas
(or Miangas).


The mention of an island "Mearngy", in connection with, but distinct
from the Nanusa, appears again in a document, dated November 1^, 1701,
concerning regulations as to criminal justice (suppression of vendetta and
reservation of capital punishment as an exclusive prerogative of the East
India Company) in the native State of Tabukan, to which the island visited
December 10tb, 1700, was reported to belong. The fact that the regulations
for Tabukan are, by an express provision, declared applicable to the "islands
of Nanusa and Meamgy thereunder included" proves that an island of the
later name was known and deliberately treated as belonging to the vassal
State of Tabukan.


In a report of the Governor of Ternate, dated June 11 Hi, 1706, the island
"Miangas" is mentioned as the norlhernmost of the dependencies of the
native States of Tabukan and Taruria. in connection with "Kakarotang"
(Onrata or Kakarutan on the Brit. ^dm. map), one of the Nanusa, and
explicitly identified with the island first seen by the Larycque on Novem-
ber 2h t , 1700. Finally, another report of the Governor of Ternate, dated
September 12"1, 1726. mentions a decision on the question whether 80
Talauers (inhabitants of the Talauer islands) who had arrived at Taruna
from the island "Meangas off (or) Mejages" were subjects of Taruna or of
Tabukan. This island is expressly identified with that which was visited
in 1700 by the commander of the Larycque.


This documentary evidence, taken together with the fact that no island
called Miangas or bearing a similar name other than Palmas (or Miangas)
seems to exist north of the Talautse (Sangi) and Talauer Isles, leads to the
conclusion that the island Palmas (or Miangas) was in the early part of the
18th century considered by the Dutch East India Company as a part of
their vassal State of Tabukan. This is the more probable for the reason that
in later times, notably in an official report of 1825, the "far distant island
Melangis" is mentioned again as belonging to Tabukan.


In the documents subsequent to 1825, Miangas (Melangis) appears as a
dependency of Taruna, another of the vassal States in the north of Sangi
(Groot Sangihe), which already in 1726 had claimed the island as its own.
The date and circumstances of this transfer are not known, but it must
have taken place before 1858 ; for a report of the Governor of Menado, dated
December 3\^, 1857. mentions the Nanusa and "Melangis" as parts of
Taruna. This state of things has been maintained in the contracts of 1885
and 1899. From the point of view of international law, the transfer from
one to another vassal State is to be considered as a purely domestic affair
of the Netherlands; for their suzerainty over Tabukan and Taruna goes
back far beyond the date of this transfer.


Considering that the contracts of 1676 and 1697 with Tabukan established
in favour of the Dutch East India Company extensive rights of suzerainty
over Tabukan and an exclusive righl of intercourse with that State, and
considering further that at least two characteristic acts of jurisdiction ex-
pressly relating to Miangas. in 1701 and 1726, are reported, whilst no display
of sovereignty by any other Power during the same period is known, it may
be admitied that at least in the first quarter of the 18th century, and prob-
ably also before that time, the Dutch East India Company exercised rights
of suzerainty over Palmas (or Miangas) and that therefore the island was at
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that time, in conformity with the international law of the period, under
Netherlands sovereignty.


No evidence has been laid before the Arbitrator from which it would
result that this state of things had already existed in 1648 and had thus been
confirmed by the Treaty of Munster. It suffices to refer to what has already
been said as to this Treaty in connection with the title claimed by Spain.
On the one hand, it cannot be invoked as having transformed a slate of
possession into a conventional title inter partes, for the reason that Dutch
possession of the island Palmas (or Miangas) is not proved Lo have existed
at the critical date. On the other hand, it was stated that neither the
Trealy of Miinster nor the Treaty of Utrecht, if they are at all applicable to
the case, could at present be invoked for invalidating the acquisition of
sovereignty over Palmas (or Miangas) obtained by the Dutch at a date
subsequent to 1648. It follows rather from what has been said about the
rights of Netherlands) suzerainty over Tabukan, in the early 18th century,
and as to relations between Tabukan and Palmas (or Miangas), that the
Treaty of Utrecht recognized these rights of suzerainty as comprising the
radja of Tabukan amongst the "potentates, nations,and peoples with whom
the Lords States or members of the East and West India Companies are in
friendship and alliance".


The admission of the existence of territorial sovereignty early in the 18'h


century and the display of such sovereignty in the 19th century and partic-
ularly in 1906, would not lead, as the Netherlands Government appears to
suppose, by analogy with French, Dutch and German civil law. to the con-
clusion that, unless the contrary is proved, there is a presumption for the
existence of sovereignty in the meantime. For the reasons given above, no
presumptions of this kind are to be applied in international arbitrations,
except under express stipulation. It remains for the Tribunal to decide
whether or not it is satisfied of the continuous existence of sovereignty, on
the ground of evidence as to its display at more or less long intervals.


There is a considerable gap in the documentary evidence laid before the
Tribunal by the Netherlands Government, as far as concerns not the vassal
State of Tabukan in general, but Palmas (or Miangas) in particular. There
is however no reason to suppose, when the Resident van Delden. in a report
of 1825, mentioned the island "Melangis" as belonging to Tabukan, that
these relations has not existed between 1726 and 1825.


Van Delden's report, as well as later documents relating to the 19th cen-
tury, shows that Miangas was always considered by the Dutch authorities
as belonging to the Sangi and Talauer Isles and as being in a particular
connection with the Nanusa. An extensive report of the Resident of Men-
ado, dated August 12th, 1857, gives detailed statements about the adminis-
trative organisation, including the names of the villages (negorijen) and
districts or presidencies (djoegoeschappen) and the number and title and
names of the native officials. The island "Melangis" goes with the Nanusa,
but is distinct from the island "Nanoesa" (usually called Mehampi. after
the chief village) and Karaton; it is administered by one "radja". who at
that time was named Sasoeh. This report leaves no room for doubt as to
the legal situation of Melangis at that period, and is in conformity with the
territorial description given for Palmas (or Miangas) in the contracts of
1885 and 1899 already mentioned, and also with a table, dated Septem-
ber 15th. 1889. showing the whole system of administrative districts in the
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Talauer Islands which are dependencies of the native principalities of the
Sangi Isles.


It would however seem that before 1895 the direct relations between the
island and the colonial administration were very loose. In a report on a
visit paid to the island in November 1895 by the Resident of Menado, it is
stated that, according to the natives, no ship had ever before that time
visited the island, and that no European had ever been there; the Resident
himself was of opinion that he was the first colonial official who went to
Palmas (or Miangas) ; also the commander of H.M.S. Edi, who patrolled
the Celebes Sea in 1898, mentions that "in man's memory a steamer had
never been at Miangas". The documents relating to the time before 1895
are indeed scanty, but they are not entirely lacking. A series of statements
made by certain natives, chiefs and others, mosdy of good age, whose mem-
ories went back far beyond 1906—at least to 1870— have been laid by the
Netherlands Government before the Tribunal, two of them also in the native
language used by the witnesses. It would seem to result from diese deposi-
tions that the people of Miangas used to send yearly presents (pahawoea) to
the radja of Taruna as token of their submission; even details about the
distribution of the tribute to be collected are given. On the other hand the
radja of Taruna was under the obligation to give assistance to the bland in
case of distress. A deposition made by a Dutch civil officer gives the list
of 8 headmen who had been instituted either by the radja of Tabukan
(probably Taruna) or by the Resident of Menado at Miangas until 1917.


Whatever may be the value of such depositions made all since 1924, they
are at least in part supported by documentary evidence. Thus the list of
headmen is confirmed as concerns the nomination of Timpala by a decree
signed on September 15^, 1889, by the Resident of Menado. The most
important fact is however the existence of documentary evidence as to the
taxation of the people of Miangas by the Dutch authorities. Whilst in
earlier times the tribute was paid in mats, rice and other objects, it was, in
conformity with the contract with Taruna of 1885, replaced by a capitation
tax, to be paid in money (one florin for each native man above 18 years).
A table has been produced by the Netherlands Government which contains
for all the dependencies of the Sangi States situated in the Talauer Islands
the number of taxpayers and the amount to be paid. There "Menagasa"
ranks as a part of the "Djoegoeschap" (Presidency) of the Nanusa under the
dependencies of Taruna, with 88 "Hassilplichtigen" (taxpayers), paying
each Fl. 1.—.


It further results from a report of the Contrôleur of Taruna dated
November 17*1», 1896, that the people of "Melangis" paid their tax by selling
products on the larger islands and ihus getting the money with which the
new tax was to be paid. The effective payment of the tax is likewise con-
firmed by the commander of H.M.S. Edi in a report dated June 18th,
1898.


The report of the Contrôleur of Taruna referred to mentions the fact that
on November 4th, 1896, a coat of arms was'handed to the "Kapitein-laoet"
(administrative head) of "Melangis", just as two days before, the same act
had taken place at Karaton (Karatong), an island of the Nanusa. The
report mentions that in both cases the native authorities were informed as to
the meaning of this act. The distribution of coats of arms and flags as signs
of sovereignty is regulated by instructions sanctioned by the Crown in 1843.
The coats of arms placed at Miangas in 1896 were found in good state by
H.M.S. Edi in 1898. The existence of a "vlaggestok" on the island is


55
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proved by sketches made in 1895 and 1898 by officers of the Dutch ships
Raaf and Edi.


The orders given, May 13th, 1898, to H.M.S. Edi which was to be
stationed in the seas of North-East Celebes and Ternate leave no doubt that
the task of the said vessel was to patrol these coasts and the Sangi and
Talauer Islands, and, "if necessary, to make respected the rules for the
maintenance of strict neutrality". The log-book of the ship proves that
H.M.S. Edi twice visited Palmas (or Miangas) during the war, in June
and in September 1898.


As regards the 20th century, it is to be observed that events subsequent to
1906 must in any case be ruled out, in accordance both with the general
principles of arbitral procedure between States and with the understanding
arrived at between the Parties in the note of the Department of State,
dated January 25 th, 1915, and the note of the Netherlands Minister at
Washington, dated May 29^, 1915. The events falling between the Treaty
of Paris, December 10*, 1898, and the rise of the present dispute in 1906,
cannot in themselves serve to indicate the legal situation of the island at the
critical moment when the cession of the Philippines by Spain took place.
They are however indirectly of a certain interest, owing to the light they
might throw on the period immediately preceding. It is to be noted in the
first place that there is no essential difference between the relations between
the Dutch authorities and the island of Palmas (or Miangas) before and
after the Treaty of Paris. There cannot therefore be any question of ruling
out the events of the period 1899-1906 as possibly being influenced by the
existence of the said Treaty. The contract with Kandahar-Taruna of 1899
runs on the same lines as the preceding contract of 1885 with Taruna, and
was in preparation already before 1898. The system of taxation, as shown
by the table of the years 1904 and 1905, is the same as that instituted in 1895.
The headman Timpala, instituted in 1889, was replaced by a new man only
in 1917.


The assistance given in the island after the typhoon of October 1904,
though in itself not necessarily a display of State functions, was considered
as such—as is shown by the report of the Resident of Menado, dated
December 31st, 1904—that the island "Miangis", which was particularly
damaged, could only get the indispensable help through Government assist-
ance ("van Gouvernementswege"). Reference may also be made to a
relation which seems to have existed already in former times between the
tribute paid by the islanders to the Sangi radjas and the assistance to be
given to them in time of distress by the larger islands with their greater
resources.


V.


The conclusions to be derived from the above examination of the
arguments of the Parties are the following :


The claim of the United States to sovereignty over the Island of Palmas
(or Miangas) is derived from Spain by way of cession under the Treaty of
Paris. The latter Treaty, though it comprises the island in dispute within
the limits of cession, and in spite of the absence of any reserves or protest
by the Netherlands as to these limits, has not created in favour of the United
States any title of sovereignty such as was not already vested in Spain. The
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essential point is therefore to decide whether Spain had sovereignty over
Palmas (or Miangas) at the time of the coming into force of the Treaty of
Paris.


The United States base their claim on the titles of discovery, of recogni-
tion by treaty and of contiguity, i.e. titles relating to acts or circumstances
leading to the acquisition of sovereignty; they have however not established
the fact that sovereignty so acquired was effectively displayed at any time.


The Netherlands on the contrary found their claim to sovereignty essen-
tially on the title of peaceful and continuous display of State authority over
the island. Since this title would in international law prevail over a tide of
acquisition of sovereignty not followed by actual display of State authority,
it is necessary to ascertain in the first place, whether the contention of the
Netherlands is sufficiently established by evidence, and, if so, for what period
of time.


In the opinion of the Arbitrator the Netherlands have succeeded in
establishing the following facts:


a. The Island of Palmas (or Miangas) is identical with an island desig-
nated by this or a similar name, which has formed, at least since 1700, suc-
cessively a part of two of the native States of the Island of Sangi (Talautse
Isles).


b. These native States were from 1677 onwards connected with the East
India Company, and thereby with ihe Netherlands, by contracts of suzer-
ainty, which conferred upon the suzerain such powers as would justify his
considering the vassal State as a part of his territory.


c. Acts characteristic of State authority exercised either by the vassal
State or by the suzerain Power in regard precisely to the Island of Palmas
(or Miangas) have been established as occurring at different epochs between
1700 and 1898, as well as in the period between 1898 and 1906.


The acts of indirect or direct display of Netherlands sovereignty at
Palmas (or Miangas), especially in the 18th and early 19th centuries are not
numerous, and there are considerable gaps in the evidence of continuous
display. But apart from the consideration that the manifestations of sover-
eignty over a small and distant island, inhabited only by natives, cannot
be expected to be frequent, it is not necessary that the display of sovereignty
should go back to a very far distant period. It may suffice that such display
existed in 1898, and had already existed as continuous and peaceful before
that date long enough to enable any Power who might have considered her-
self as possessing sovereignty over the island, or having a claim to sover-
eignty, to have, according to local conditions, a reasonable possibility for
ascertaining the existence of a state of things contrary to her real or alleged
rights.


It is not necessary that the display of sovereignty should be established as
having begun at a precise epoch; it suffices that it had existed at the critical
period preceding the year 1898. It is quite natural that the establishment
of sovereignty may be the outcome of a slow evolution, of a progressive
intensification of State control. This is particularly the case, if sovereignty
is acquired by the establishment of the suzerainty of a colonial Power over
a native State, and in regard to outlying possessions of such a vassal State.


Now the evidence relating to the period after the middle of the 19* cen-
tury makes it clear that the Netherlands Indian Government considered the
island distinctly as a part of its possessions and that, in the years immedi-
ately preceding 1898, an intensification of display of sovereignty took place.
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Since the moment when the Spaniards, in withdrawing from the Moluc-
cas in 1666, made express reservations as to the maintenance of their sover-
eign rights, up to the contestation made by the United States in 1906, no
contestation or other action whatever or protest against the exercise of terri-
torial rights by the Netherlands over the Talautse (Sangi) Isles and their
dependencies (Miangas included) has been recorded. The peaceful char-
acter of the display of Netherlands sovereignty for the entire period to which
the evidence concerning acts of display relates (1700-1906) must be admitted.


There is moreover no evidence which would establish any act of display of
sovereignty over the island by Spain or another Power, such as might coun-
ter-balance or annihilate the manifestations of Netherlands sovereignty.
As to third Powers, the evidence submitted to the Tribunal does not disclose
any trace of such action, at least from the middle of the 17*1» century onwards.
These circumstances, together with the absence of any evidence of a conflict
between Spanish and Netherlands authorities during more than two cen-
turies as regards Palmas (or Miangas), are an indirect proof of the exclusive
display of Netherlands sovereignty.


This being so, it remains to be considered first whether the display of State
authority might not be legally defective and therefore unable to create a
valid title of sovereignty, and secondly whether the United States may not
put forward a better title to that of the Netherlands.


As to the conditions of acquisition of sovereignty by way of continuous
and peaceful display of State authority (so-called prescription), some of
which have been discussed in the United States Counter-Memorandum, the
following must be said:


The display has been open and public, that is to say that it was in con-
formity with usages as to exercise of sovereignty over colonial States. A
clandestine exercise of State authority over an inhabited territory during a
considerable length of time would seem to be impossible. An obligation for
the Netherlands to notify to other Powers the establishment of suzerainty
over the Sangi States or of the display of sovereignty in these territories did
not exist.


Such notification, like any other formal act, can only be the condition of
legality as a consequence of an explicit rule of law. A rule of this kind
adopted by the Powers in 1885 for the African continent does not apply de
piano to other regions, and thus the contract with Taruna of 1885, or with
Kandahar-Taruna of 1889, even if they were to be considered as the first
assertions of sovereignty over Palmas (or Miangas) would not be subject to
the rule of notification.


There can further be no doubt that the Netherlands exercised the State
authority over the Sangi States as sovereign in their own right, not under a
derived or precarious title.


Finally it is to be observed that the question whether the establishment of
the Dutch on the Talautse Isles (Sangi) in 1677 was a violation of the
Treaty of Miinster and whether this circumstance might have prevented
the acquisition of sovereignty even by means of prolonged exercise of State
authority, need not be examined, since the Treaty of Utrecht recognized
the state of things existing in 1714 and therefore the suzerain right of the
Netherlands over Tabukan and Miangas.


The conditions of acquisition of sovereignty by the Netherlands are there-
fore to be considered as fulfilled. It remains now to be seen whether the
United States as successors of Spain are in a position to bring forward an
equivalent or stronger title. This is to be answered in the negative.
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The title of discovery, if it had not been already disposed of by the Treaties
of Munster and Utrecht would, under the most favourable and most extensive
interpretation, exist only as an inchoate title, as a claim to establish sover-
eignty by effective occupation. An inchoate title however cannot prevail
over a definite title founded on continuous and peaceful display of sover-
eignty.


The title of contiguity, understood as a basis of territorial sovereignty, has
no foundation in international law.


The title of recognition by treaty does not apply, because even if the Sangi
States, with the dependency of Miangas, are to be considered as "held and
possessed" by Spain in 1648, the rights of Spain to be derived from the
Treaty of Munster would have been superseded by those which were acquired
by the Treaty of Utrecht. Now if there is evidence of a state of possession
in 1714 concerning the island of Palmas (or Miangas), such evidence is
exclusively in favour of the Netherlands. But even if the Treaty of Utrecht
could not be taken into consideration, the acquiescence of Spain in the
situation created after 1677 would deprive her and her successors of the
possibility of still invoking conventional rights at the present time.


The Netherlands tide of sovereignty, acquired by continuous and peaceful
display of State authority during a long period of time going probably back
beyond the year 1700, therefore holds good.


The same conclusion would be reached, if, for argument's sake, it were
admitted that the evidence laid before die Tribunal in conformity with the
rules governing the present procedure did not—as it is submitted by the
United States—suffice to establish continuous and peaceful display of sover-
eignty over the Island of Palmas (or Miangas). In this case no Party
would have established its claims to sovereignty over the Island and the
decision of the Arbitrator would have to be founded on the relative strength
of the titles invoked by each Party.


A solution on this ground would be necessary under the Special Agree-
ment. The terms adopted by die Parties in order to determine the point to
be decided by the Arbitrator (Article I) presuppose for the present case that
die Island of Palmas (or Miangas) can belong only either to the United
States or to die Netherlands, and must form in its entirety a part of the
territory either of the one or of the other of these two Powers, Parties to the
dispute. For since, according to the terms of its Preamble, the Agreement
of January 23rd, 1925, has for object to "terminate" the dispute, it is the
evident will of the Parties that the arbitral award shall not conclude by a
"non liquet", but shall in any event decide that the island forms a part of the
territory of one or the other of two litigant Powers.


The possibility for the Arbitrator to found his decision on the reladve
strength of the tides invoked on either side must have been envisaged by the
Parties to the Special Agreement, because it was to be foreseen that the
evidence produced as regards sovereignty over a territory in the circum-
stances of the island in dispute might prove not to be sufficient to lead to a
clear conclusion as to the existence of sovereignty.


For the reasons given above, no presumption in favour of Spanish sov-
ereignty can be based in international law on the titles invoked by the
United States as successors of Spain. Therefore, there would not be suffi-
cient grounds for deciding the case in favour of the United States, even if it
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were admitted, in accordance with their submission, that the evidence
produced by the Netherlands in support of their claim either does not relate
to the Island in dispute or does not suffice to establish a continuous display
of State authority over the island. For, in any case, the exercise of some
acts of State authority and the existence of external signs of sovereignty, e.g.
flags and coat of arms, has been proved by the Netherlands, even if the
Arbitrator were to retain only such evidence as can, in view of the trust-
worthy and sufficiently accurate nautical observations given to support it,
concern solely the island of Palmas (or Miangas), namely that relating to
the visits of the steamer Raaf in 1895, of H.M.S. Edi in 1898 and of
General Wood in 1906.


These facts at least constitute a beginning of establishment of sovereignty
by continuous and peaceful display of State authority, or a commencement
of occupation of an island not yet forming a part of the territory of a State;
and such a state of things would create in favour of the Netherlands an
inchoate title for completing the conditions of sovereignty. Such inchoate
title, based on display of State authority, would, in the opinion of the Ar-
bitrator, prevail over an inchoate title derived from discovery, especially if
this latter title has been left for a very long time without completion by
occupation; and it would equally prevail over any claim which, in equity,
might be deduced from the notion of contiguity. International law, like
law in general, has the object of assuring the coexistence of different interests
which are worthy of legal protection. If, as in the present instance, only
one of two conflicting interests is to prevail, because sovereignty can be
attributed to but one of the Parties, the interest which involves the main-
tenance of a state of things having offered at the critical time to the inhabi-
tants of the disputed territory and to other States a certain guarantee for
the respect of their rights ought, in doubt, to prevail over an interest which—
supposing it to be recognized in international law—has not yet received
any concrete form of development.


Supposing that, at the time of the coming into force of the Treaty of
Paris, the Island of Palmas (or Miangas) did not form part of the territory
of any State, Spain would have been able to cede only the rights which she
might possibly derive from discovery or contiguity. On the other hand, the
inchoate title of the Netherlands could not have been modified by a treaty
concluded between third Powers; and such a treaty could not have impressed
the character of illegality on any act undertaken by the Netherlands with a
view to completing their inchoate title—at least as long as no dispute on
the matter had arisen, i.e. until 1906.


Now it appears from the report on the visit of General Wood to Palmas
(or Miangas), on January 216t, 1906, that the establishment of Netherlands
authority, attested also by external signs of sovereignty, had already reached
such a degree of development, that the importance of maintaining this
state of things ought to be considered as prevailing over a claim possibly
based either on discovery in very distant times and unsupported by occu-
pation, or on mere geographical position.


This is the conclusion reached on the ground of the relative strength of
the titles invoked by each Party, and founded exclusively on a limited part
of the evidence concerning the epoch immediately preceding the rise of
the dispute.


This same conclusion must impose itself with still greater force if there be
taken into consideration—as the Arbitrator considers should be done—all
the evidence which tends to show that there were unchallenged acts of
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peaceful display of Netherlands sovereignty in the period from 1700 to 1906,
and which—as has been stated above—may be regarded as sufficiently
proving the existence of Netherlands sovereignty.


For these reasons the Arbitrator, in conformity with Article I of the
Special Agreement of January 23rd; [925, decides that: The Island of.Palmas
(or Miangas) forms in its entirety a part of Netherlands territory.


Done at The Hague, this fourth day of April 1928.


MAX HUBER, Arbitrator.


MICHIELS VAN VERDUYNEN, Secretary General.
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HIS MAJESTY THE KING OF THE BELGIANS, 


THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, 


THE PRESIDENT OF THE FRENCH REPUBLIC, 


THE PRESIDENT OF THE ITALIAN REPUBLIC, 


HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG, 


HER MAJESTY THE QUEEN OF THE NETHERLANDS, 
 
 
DETERMINED to lay the foundations of an ever-closer union among the peoples of 
Europe, 
 
RESOLVED to ensure the economic and social progress of their countries by common 
action to eliminate the barriers which divide Europe, 
 
AFFIRMING as the essential objective of their efforts the constant improvement of the 
living and working conditions of their peoples, 
 
RECOGNISING that the removal of existing obstacles calls for concerted action in 
order to guarantee steady expansion, balanced trade and fair competition, 
 
ANXIOUS to strengthen the unity of their economies and to ensure their harmonious 
development by reducing the differences existing between the various regions and the 
backwardness of the less favoured regions, 
 
DESIRING to contribute, by means of a common commercial policy, to the progressive 
abolition of restrictions on international trade, 
 
INTENDING to confirm the solidarity which binds Europe and the overseas countries 
and desiring to ensure the development of their prosperity, in accordance with the 
principles of the Charter of the United Nations, 
 
RESOLVED by thus pooling their resources to preserve and strengthen peace and 
liberty, and calling upon the other peoples of Europe who share their ideal to join in 
their efforts, 
 
 
 
HAVE DECIDED to create a European Economic Community and to this end have 
designated as their Plenipotentiaries: 
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HIS MAJESTY THE KING OF THE BELGIANS: 
Mr Paul-Henri SPAAK, Minister for Foreign Affairs, 
Baron J. Ch. SNOY ET D’OPPUERS, Secretary-General of the Ministry of Economic 
Affairs, Head of the Belgian Delegation to the Intergovernmental Conference; 
 
THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY: 
Dr. Konrad ADENAUER, Federal Chancellor, 
Professor Dr. Walter HALLSTEIN, State Secretary of the Federal Foreign Office; 
 
THE PRESIDENT OF THE FRENCH REPUBLIC: 
Mr Christian PINEAU, Minister for Foreign Affairs, 
Mr Maurice FAURE, Under-Secretary of State for Foreign Affairs; 
 
THE PRESIDENT OF THE ITALIAN REPUBLIC: 
Mr Antonio SEGNI, President of the Council of Ministers, 
Professor Gaetano MARTINO, Minister for Foreign Affairs; 
 
HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG: 
Mr Joseph BECH, President of the Government, Minister for Foreign Affairs, 
Mr Lambert SCHAUS, Ambassador, Head of the Luxembourg Delegation to the 
Intergovernmental Conference; 
 
HER MAJESTY THE QUEEN OF THE NETHERLANDS 
Mr Joseph LUNS, Minister for Foreign Affairs, 
Mr J. LINTHORST HOMAN, head of the Netherlands Delegation to the 
Intergovernmental Conference; 
 
 
 
Who, having exchanges their Full Powers, found in good and due form, HAVE 
AGREED as follows: 
 
 







 


 


4 


PART  ONE 
 


PRINCIPLES 
 
 


ARTICLE  1 
By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a 
EUROPEAN ECONOMIC COMMUNITY. 
 
ARTICLE  2 
The Community shall have as its task, by establishing a common market and 
progressively approximating the economic policies of Member States, to promote 
throughout the Community a harmonious development of economic activities, a 
continuous and balanced expansion, an increase in stability, an accelerated raising of the 
standard of living and closer relations between the States belonging to it. 
 
ARTICLE  3 
For the purposes set out in Article 2, the activities of the Community shall include, as 
provided in this Treaty and in accordance with the timetable set out therein 
(a) the elimination, as between Member States, of customs duties and of quantitative 


restrictions on the import and export of goods, and of all other measures having 
equivalent effect; 


(b) the establishment of a common customs tariff and of a common commercial 
policy towards third countries; 


(c) the abolition, as between Member States, of obstacles to freedom of movement for 
persons, services and capital; 


(d) the adoption of a common policy in the sphere of agriculture; 
(e) the adoption of a common policy in the sphere of transport; 
(f) the institution of a system ensuring that competition in the common market is not 


distorted; 
(g) the application of procedures by which the economic policies of Member States 


can he co-ordinated and disequilibria in their balances of payments remedied; 
(h) the approximation of the laws of Member States to the extent required for the 


proper functioning of the common market; 
(i) the creation of a European Social Fund in order to improve employment 


opportunities for workers and to contribute to the raising of their standard of 
living; 


(j) the establishment of a European Investment Bank to facilitate the economic 
expansion of the Community by opening up fresh resources; 


(k) the association of the overseas countries and territories in order to increase trade 
and to promote jointly economic and social development. 


 
ARTICLE  4 
1. The tasks entrusted to the Community shall be carried out by the following 
institutions: 
an ASSEMBLY [EUROPEAN PARLIAMENT], 
a COUNCIL, 
a COMMISSION, 
a COURT OF JUSTICE. 
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Each institution shall act within the limits of the powers conferred upon it by this 
Treaty. 


2. The Council and the Commission shall be assisted by an economic and Social 
Committee acting in an advisory capacity. 
 
ARTICLE  5 
Member States shall take all appropriate measures, whether general or particular, to 
ensure fulfilment of the obligations arising out of this Treaty or resulting from action 
taken by the institutions of the Community. They shall facilitate the achievement of the 
Community’s tasks. 
They shall abstain from any measure which could jeopardise the attainment of the 
objections of this Treaty. 
 
ARTICLE  6 
1. Member States shall, in close co-operation with the institutions of the Community, 
co-ordinate their respective economic policies to the extent necessary to attain the 
objectives of this Treaty. 


2. The institutions of the Community shall take care not to prejudice the internal and 
external financial stability of the Member States. 
 
ARTICLE  7 
Within the scope of application of this Treaty, and without prejudice to any special 
provisions contained therein, any discrimination on grounds of nationality shall be 
prohibited. 
The Council may, on a proposal from the Commission and after consulting the 
Assembly [European Parliament], adopt, by a qualified majority, rules designed to 
prohibit such discrimination. 
 
ARTICLE  8 
1. The common market shall be progressively established during a transitional period 
of twelve years. 
This transitional period shall be divided into three stages of four years each; the length 
of each stage may be altered in accordance with the provisions set out below. 


2. To each stage there shall be assigned a set of actions to be initiated and carried 
through concurrently. 


3. Transition from the first to the second stage shall be conditional upon a finding 
that the objectives specifically laid down in this Treaty for the first stage have in fact 
been attained in substance and that, subject to the exceptions and procedures provided 
for in this Treaty, the obligations have been fulfilled. 
This finding shall be made at the end of the fourth year by the Council, acting 
unanimously on a report from the Commission. A Member State may not, however, 
prevent unanimity by relying upon the non-fulfilment of its own obligations. Failing 
unanimity, the first stage shall automatically be extended for one year. 
At the end of the fifth year, the Council shall make its finding under the same 
conditions. Failing unanimity, the first stage shall be automatically be extended for a 
further year. 
At the end of the sixth year, the Council shall make its finding, acting by a qualified 
majority on a report from the Commission. 
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4. Within one month of the last-mentioned vote any Member State which voted with 
the minority or, if the required majority was not obtained, any Member State shall be 
entitled to call upon the Council to appoint an arbitration board whose decision shall be 
binding upon all Member States and upon the institutions of the Community. The 
arbitration board shall consist of three members appointed by the Council acting 
unanimously on a proposal from the Commission. 
If the Council has not appointed the members of the arbitration board within one month 
of being called upon to do so, they shall be appointed by the Court of Justice within a 
further period of one month. 
The arbitration board shall elect its own Chairman. 
The board shall make its award within six months of the date of the Council vote 
referred to in the last subparagraph of paragraph 3. 


5. The second and third stages may not be extended or curtailed except by a decision 
of the Council, acting unanimously on a proposal from the Commission. 


6. Nothing in the preceding paragraphs shall cause the transitional period to last 
more than fifteen years after the entry into force of this Treaty. 


7. Save for the exceptions or derogations provided for in this Treaty, the expiry of 
the transitional period shall constitute the latest date by which all the rules laid down 
must enter into force and all the measures required for establishing the common market 
must be implemented. 
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PART  TWO 
 


FOUNDATIONS OF THE COMMUNITY 
 
 


TITLE  I 
 


FREE MOVEMENT OF GOODS 
 
 


ARTICLE  9 
1. The Community shall be based upon a customs union which shall cover all trade 
in goods and which shall involve the prohibition between Member States of customs 
duties on imports and exports and of all charges having equivalent effect, and the 
adoption of a common customs tariff in their relations with third countries. 


2. The provisions of Chapter 1, Section 1, and of Chapter 2 of this Title shall apply 
to products originating in Member States and to products coming from third countries 
which are in free circulation in Member States. 
 
ARTICLE  10 
1. Products coming from a third country shall be considered to be in free circulation 
in a Member State if the import formalities have been complied with and any customs 
duties or charges having equivalent effect which are payable have been levied in that 
Member State, and if they have not benefited from a total or partial drawback of such 
duties or charges. 


2. The Commission shall, before the end of the first year after the entry into force of 
this Treaty, determine the methods of administrative co-operation to be adopted for the 
purpose of applying Article 9(2), taking into account the need to reduce as much as 
possible formalities imposed on trade. 
Before the end of the first year after the entry into force of this Treaty, the Commission 
shall lay down the provisions applicable, as regards trade between Member States, to 
goods originating in another Member State in whose manufacture products have been 
used on which the exporting Member State has not levied the appropriate customs 
duties or charges having equivalent effect- or which have benefited from a total or 
partial drawback of such duties or charges. 
In adopting these provisions, the Commission shall take into account the rules for the 
elimination of customs duties within the Community and for the progressive application 
of the common customs tariff. 
 
ARTICLE  11 
Member States shall take all appropriate measures to enable Governments to carry out, 
within the periods of time laid down, the obligations with regard to customs duties 
which devolve upon them pursuant to this Treaty. 
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CHAPTER  1 
 


THE CUSTOMS UNION 
 


SECTION 1 
 


ELIMINATION OF CUSTOMS DUTIES BETWEEN MEMBER STATES 
 


ARTICLE  12 
Member States shall refrain from introducing between themselves any new customs 
duties on imports or exports or any charges having equivalent effect, and from 
increasing those which they already apply in their trade with each other. 
 
ARTICLE  13 
1. Customs duties on imports in force between Member States shall be progressively 
abolished by them during the transitional period in accordance with Articles 14 and 15. 


2. Charges having an effect equivalent to customs duties on imports, in force 
between Member States, shall be progressively abolished by them during the 
transitional period. The Commission shall determine by means of directives the 
timetable for such abolition. It shall be guided by the rules contained in Article 14(2) 
and (3) and by the directives issued by the Council pursuant to Article 14(2). 
 
ARTICLE  14 
1. For each product, the basic duty to which the successive reductions shall be applied 
shall be the duty applied on 1 January 1957. 


2. The timetable for the reductions shall be determined as follows: 
(a) during the first stage, the first reduction shall be made one year after the date when 


this Treaty enters into force; the second reduction, eighteen months later; the third 
reduction, at the end of the fourth year after the date when this Treaty enters into 
force; 


(b) during the second stage, a reduction shall be made eighteen months after that stage 
begins; a second reduction, eighteen months after the preceding one; a third 
reduction, one year later; 


(c) any remaining reductions shall be made during the third stage; the Council shall, 
acting by a qualified majority on a proposal from the Commission, determine the 
timetable therefor by means of directives. 


3. At the time of the first reduction, Member States shall introduce between 
themselves a duty on each product equal to the basic duty minus 10%. 
At the time of each subsequent reduction, each Member State shall reduce its customs 
duties as a whole in such manner as to lower by 10% its total customs receipts as 
defined in paragraph 4 and to reduce the duty on each product by at least 5% of the 
basic duty. 
In the case, however, of products on which the duty is still in excess of 30%, each 
reduction must be at least 10% of the basic duty. 


4. The total customs receipts of each Member State, as referred to in paragraph 3, 
shall be calculated by multiplying the value of its imports from other Member States 
during 1956 by the basic duties. 
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5. Any special problems raised in applying paragraphs 1 to 4 shall be settled by 
directives issued by the Council acting by a qualified majority on a proposal from the 
Commission. 


6. Member States shall report to the Commission on the manner in which effect has 
been given to the preceding rules for the reduction of duties. They shall endeavour to 
ensure that the reduction made in the duties on each product shall amount: 
- at the end of the first stage, to at least 25% of the basic duty; 
- at the end of the second stage, to at least 50% of the basic duty. 
If the Commission finds that there is a risk that the objectives laid down in Article 13, 
and the percentages laid down in this paragraph, cannot be attained, it shall make all 
appropriate recommendations to Member States. 


7. The provisions of this Article may be amended by the Council, acting 
unanimously on a proposal from the Commission and after consulting the Assembly 
[European Parliament]. 
 
ARTICLE  15 
1. Irrespective of the provisions of Article 14, any Member State may, in the course 
of the transitional period, suspend in whole or in part the collection of duties applied by 
it to products imported from other Member States. It shall inform the other member 
States and the Commission thereof. 


2. The Member States declare their readiness to reduce customs duties against the 
other Member States more rapidly than is provided for in Article 14 if their general 
economic situation and the situation of the economic sector concerned so permit. 
To this end, the Commission shall make recommendations to the Member States 
concerned. 
 
ARTICLE  16 
Member States shall abolish between themselves customs duties on exports and charges 
having equivalent effect by the end of the first stage at the latest. 
 
ARTICLE  17 
1. The provisions of Articles 9 to 15(1) shall also apply to customs duties of a fiscal 
nature. Such duties shall not, however, be taken into consideration for the purpose of 
calculating either total customs receipts or the reduction of customs duties as a whole as 
referred to in Article 14(3) and (4). 
Such duties shall, at each reduction, be lowered by not less than 10% of the basic duty. 
Member States may reduce such duties more rapidly than is provided for in Article 14. 


2. Member States shall, before the end of the first year after the entry into force of 
this Treaty, inform the Commission of their customs duties of a fiscal nature. 


3. Member States shall retain the right to substitute for these duties an internal tax 
which complies with the provisions of Article 95. 


4. If the Commission finds that substitution for any customs duty of a fiscal nature 
meets with serious difficulties in a Member State, it shall authorise that State to retain 
the duty on condition that it shall abolish it not later than six years after the entry into 
force of this Treaty. Such authorisation must be applied for before the end of the first 
year after the entry into force of this Treaty. 
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SECTION  2 
 


SETTING UP OF THE COMMON CUSTOMS TARIFF 
 


ARTICLE  18 
The Member States declare their readiness to contribute to the development of 
international trade and the lowering of barriers to trade by entering into agreements 
designed, on a basis of reciprocity and mutual advantage, to reduce customs duties 
below the general level of which they could avail themselves as a result of the 
establishment of a customs union between them. 
 
ARTICLE  19 
1. Subject to the conditions and within the limits provided for hereinafter, duties in 
the common customs tariff shall be at the level of the arithmetical average of the duties 
applied in the four customs territories comprised in the Community. 


2. The duties taken as the basis for calculating this average shall be those applied by 
Member States on i January 1959. 
In the case of the Italian tariff, however, the duty applied shall be that without the 
temporary 10% reduction. Furthermore, with respect to items on which the Italian tariff 
contains a conventional duty, this duty shall be substituted for the duty applied as 
defined above, provided that it does not exceed the latter by more than 10%. Where the 
conventional duty exceeds the duty applied as defined above by more than 10%, the 
latter duty plus 10% shall be taken as the basis for calculating the arithmetical average. 
With regard to the tariff headings in List A, the duties shown in that List shall, for the 
purpose of calculating the arithmetical average, be substituted for the duties applied. 


3. The duties in the common customs tariff shall not exceed: 
(a) 3% for products within the tariff headings in List B; 
(b) 10% for products within the tariff headings in List C; 
(c) 15% for products within the tariff headings in List D; 
(d) 25% for products within the tariff headings in List E; where in respect of such 


products, the tariff of the Benelux countries contains a duty not exceeding 3%, 
such duty shall, for the purpose of calculating the arithmetical average, be raised 
to 12%. 


4. List F prescribes the duties applicable to the products listed therein. 


5. The Lists of tariff headings referred to in this Article and in Article 20 are set out 
in Annex 1 to this Treaty. 
 
ARTICLE  20 
The duties applicable to the products in List G shall be determined by negotiation 
between the Member States. Each Member State may add further products to this List to 
a value not exceeding 2% of the total value of its imports from third countries in the 
course of the year 1956. 
The Commission shall take all appropriate steps to ensure that such negotiations shall be 
undertaken before the end of the second year after the entry into force of this Treaty and 
be concluded before the end of the first stage. 
If, for certain products, no agreement can be reached within these periods, the Council 
shall, on a proposal from the Commission, acting unanimously until the end of the 
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second stage and by a qualified majority thereafter, determine the duties in the common 
customs tariff. 
 
ARTICLE  21 
1. Technical difficulties which may arise in applying Articles 19 and 20 shall be 
resolved, within two years of the entry into force of this Treaty, by directives issued by 
the Council acting by a qualified majority on a proposal from the Commission. 


2. Before the end of the first stage, or at latest when the duties are determined, the 
Council shall, acting by a qualified majority on a proposal from the Commission, decide 
on any adjustments required in the interests of the internal consistency of the common 
customs tariff as a result of applying the rules set out in Articles 19 and 20, taking 
account in particular of the degree of processing undergone by the various goods to 
which the common tariff applies. 
 
ARTICLE  22 
The commission shall, within two years of the entry into force of this Treaty, determine 
the extent to which the customs duties of a fiscal nature referred to in Article 17(2) shall 
be taken into account in calculating the arithmetical average provided for in Article 
19(1). The Commission shall take account of any protective character which such duties 
may have. 
Within six months of such determination, any Member State may request that the 
procedure provided for in Article 20 should be applied to the product in question, but in 
this event the percentage limit provided in that Article shall not be applicable to that 
State. 
 
ARTICLE  23 
1. For the purpose of the progressive introduction of the common customs tariff, 
Member States shall amend their tariffs applicable to third countries as follows: 
(a) in the case of tariff headings on which the duties applied in practice on 1 January 


1957 do not differ by more than 15% in either direction from the duties in the 
common customs tariff, the latter duties shall be applied at the end of the fourth 
year after the entry into force of this Treaty; 


(b) in any other case, each Member State shall, as from the same date, apply a duty 
reducing by 30% the difference between the duty applied in practice on 1 January 
1957 and the duty in the common customs tariff; 


(c) at the end of the second stage this difference shall again be reduced by 30%; 
(d) in the case of tariff headings for which the duties in the common customs tariff are 


not yet available at the end of the first stage, each Member State shall, within six 
months of the Council’s action in accordance with Article 20, apply such duties as 
would result from application of the rules contained in this paragraph. 


2. Where a Member State has been granted an authorisation under Article 17(4), it 
need not, for as long as that authorisation remains valid, apply the preceding provisions 
to the tariff headings to which the authorisation applies. When such authorisation 
expires, the Member State concerned shall apply such duty as would have resulted from 
application of the rules contained in paragraph 1. 


3. The common customs tariff shall be applied in its entirety by the end of the 
transitional period at the latest. 
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ARTICLE  24 
Member States shall remain free to change their duties more rapidly than is provided for 
in Article 23 in order to bring them into line with the common customs tariff. 
 
ARTICLE  25 
1. If the Commission finds that the production in Member States of particular 
products contained in Lists B, C and D is insufficient to supply the demands of one of 
the Member States, and that such supply traditionally depends to a considerable extent 
on imports from third countries, the Council shall, acting by a qualified majority on a 
proposal from the Commission, grant the Member State concerned tariff quotas at a 
reduced rate of duty or duty free. 
Such quotas may not exceed the limits beyond which the risk might arise of activities 
being transferred to the detriment of other Member States. 


2. In the case of the products in List E, and of those in List G for which the rates of 
duty have been determined in accordance with the procedure provided for in the third 
paragraph of Article 20, the Commission shall, where a change in sources of supply or 
shortage of supplies within the Community is such as to entail harmful consequences 
for the processing industries of a Member State, at the request of that Member State, 
grant it tariff quotas at a reduced rate of duty or duty free. 
Such quotas may not exceed the limits beyond which the risk might arise of activities 
being transferred to the detriment of other Member States. 


3. In the case of the products listed in Annex II to this Treaty, the Commission may 
authorise any Member State to suspend, in whole or in part, collection of the duties 
applicable or may grant such Member State tariff quotas at a reduced rate of duty or 
duty free, provided that no serious disturbance of the market of the products concerned 
results therefrom. 


4. The Commission shall periodically examine tariff quotas granted pursuant to this 
Article. 
 
ARTICLE  26 
The Commission may authorise any Member State encountering special difficulties to 
postpone the lowering or raising of duties provided for in Article 23 in respect of 
particular headings in its tariff. 
Such authorisation may only be granted for a limited period and in respect of tariff 
headings which, taken together, represent for such State not more than 5% of the value 
of its imports from third countries in the course of the latest year for which statistical 
data are available. 
 
ARTICLE  27 
Before the end of the first stage, Member States shall, in so far as may be necessary, 
take steps to approximate their provisions laid down by law, regulation or 
administrative action in respect of customs matters. To this end, the Commission shall 
make all appropriate recommendations to Member States. 
 
ARTICLE  28 
Any autonomous alteration or suspension of duties in the common customs tariff shall 
be decided unanimously by the Council. After the transitional period has ended, 
however, the Council may, acting by a qualified majority on a proposal from the 
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Commission, decide on alterations or suspensions which shall not exceed 20% of the 
rate in the case of any one duty for a maximum period of six months. Such alterations or 
suspensions may only be extended, under the same conditions, for one further period of 
six months. 
 
ARTICLE  29 
In carrying out the tasks entrusted to it under this Section the Commission shall be 
guided by: 
(a) the need to promote trade between Member States and third countries; 
(b) developments in conditions of competition within the Community in so far as they 


lead to an improvement in the competitive capacity of undertakings; 
(c) the requirements of the Community as regards the supply of raw materials and 


semi-finished goods; in this connection the Commission shall take care to avoid 
distorting conditions of competition between Member States in respect of finished 
goods; 


(d) the need to avoid serious disturbances in the economies of Member States and to 
ensure rational development of production and an expansion of consumption 
within the Community. 


 
 


CHAPTER  2 
 


ELIMINATION OF QUANTITATIVE RESTRICTIONS 
BETWEEN MEMBER STATES 


 
ARTICLE  30 
Quantitative restrictions on imports and all measures having equivalent effect shall, 
without prejudice to the following provisions, be prohibited between Member States. 
 
ARTICLE  31 
Member States shall refrain from introducing between themselves any new quantitative 
restrictions or measures having equivalent effect. 
This obligation shall, however, relate only to the degree of liberalisation attained in 
pursuance of the decisions of the Council of the Organisation for European Economic 
Co-operation of 14 January 1955. Member States shall supply the Commission, not later 
than six months after the entry into force of this Treaty, with lists of the products 
liberalised by them in pursuance of these decisions. These lists shall be consolidated 
between Member States. 
 
ARTICLE  32 
In their trade with one another Member States shall refrain from making more 
restrictive the quotas and measures having equivalent effect existing at the date of the 
entry into force of this Treaty. 
These quotas shall be abolished by the end of the transitional period at the latest. During 
that period, they shall be progressively abolished in accordance with the following 
provisions. 
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ARTICLE  33 
1. One year after the entry into force of this Treaty, each Member State shall convert 
any bilateral quotas open to any other Member States into global quotas open without 
discrimination to all other Member States. 
On the same date, Member States shall increase the aggregate of the global quotas so 
established in such a manner as to bring about an increase of not less than 20% in their 
total value as compared with the preceding year. The global quota for each product, 
however, shall be increased by not less than 10%. 
The quotas shall be increased annually in accordance with the same rules and in the 
same proportions in relation to the preceding year. 
The fourth increase shall take place at the end of the fourth year after the entry into 
force of this Treaty; the fifth, one year after the beginning of the second stage. 


2. Where, in the case of a product which has not been liberalised, the global quota 
does not amount to 3% of the national production of the State concerned, a quota equal 
to not less than 3% of such national production shall be introduced not later than one 
year after the entry into force of this Treaty. This quota shall be raised to 4% at the end 
of the second year, and to 5% at the end of the third. Thereafter, the Member State 
concerned shall increase the quota by not less than 15% annually. 
Where there is no such national production, the Commission shall take a decision 
establishing an appropriate quota. 


3. At the end of the tenth year, each quota shall be equal to not less than 20% of the 
national production. 


4. If the Commission finds by means of a decision that during two successive years 
the imports of any product have been below the level of the quota opened, this global 
quota shall not be taken into account in calculating the total value of the global quotas. 
In such case, the Member State shall abolish quota restrictions on the product 
concerned. 


5. In the case of quotas representing more than 20% of the national production of the 
product concerned, the Council may, acting by a qualified majority on a proposal from 
the Commission, reduce the minimum percentage of 10% laid down in paragraph 1. 
This alteration shall not, however, affect the obligation to increase the total value of 
global quotas by 20% annually. 


6. Member States which have exceeded their obligations as regards the degree of 
liberalisation attained in pursuance of the decisions of the Council of the Organisation 
for European Economic Co-operation of 14 January 1955 shall be entitled, when 
calculating the annual total increase of 20% provided for n paragraph 1, to take into 
account the amount of imports liberalised by autonomous action. Such calculation shall 
be submitted to the Commission for its prior approval. 


7. The Commission shall issue directives establishing the procedure and timetable in 
accordance with which Member States shall abolish, as between themselves, any 
measures in existence when this Treaty enters into force which have an effect equivalent 
to quotas. 


8. If the Commission finds that the application of the provisions of this Article, and 
in particular of the provisions concerning percentages, makes it impossible to ensure 
that the abolition of quotas provided for in the second paragraph of Article 32 is carried 
out progressively, the Council may, on a proposal from the Commission, acting 
unanimously during the first stage and by a qualified majority thereafter, amend the 
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procedure laid down in this Article and may, in particular, increase the percentages 
fixed. 
 
ARTICLE  34 
1. Quantitative restrictions on exports, and all measures having equivalent effect, 
shall be prohibited between Member States. 


2. Member States shall, by the end of the first stage at the latest, abolish all 
quantitative restrictions on exports and any measures having equivalent effect which are 
in existence when this Treaty enters into force. 
 
ARTICLE  35 
The Member States declare their readiness to abolish quantitative restrictions on imports 
from and exports to other Member States more rapidly than is provided for in the 
preceding Articles, if their economic situation and the situation of the economic sector 
concerned so permit. 
To this end, the Commission shall make recommendations to the States concerned. 
 
ARTICLE 36 
The provisions of Articles 30 to 34 shall not preclude prohibitions or restrictions on 
imports, exports or goods in transit justified on grounds of public morality, public 
policy or public security; the protection of health and life of humans, animals or plants; 
the protection of national treasures possessing artistic historic or archaeological value; 
or the protection of industrial and commercial property. Such prohibitions or restrictions 
shall not, however, constitute a means of arbitrary discrimination or a disguised 
restriction on trade between Member States. 
 
ARTICLE 37 
1. Member States shall progressively adjust any State monopolies of a commercial 
character so as to ensure that when the transitional period has ended no discrimination 
regarding the conditions under which goods are procured and marketed exists between 
nationals of Member States. 
The provisions of this Article shall apply to any body through which a Member State, in 
law or in fact, either directly or indirectly supervises, determines or appreciably 
influences imports or exports between Member States. These provisions shall likewise 
apply to monopolies delegated by the State to others. 


2. Member States shall refrain from introducing any new measure which is contrary 
to the principles laid down in paragraph 1 or which restricts the scope of the Articles 
dealing with the abolition of customs duties and quantitative restrictions between 
Member States. 


3. The timetable for the measures referred to in paragraph 1 shall be harmonised with 
the abolition of quantitative restrictions on the same products provided for in Articles 30 
to 34. 
If a product is subject to a State monopoly of a commercial character in only one or 
some Member States, the Commission may authorise the other Member States to apply 
protective measures until the adjustment provided for in paragraph 1 has been effected; 
the Commission shall determine the conditions and details of such measures. 


4. If a State monopoly of a commercial character has rules which are designed to 
make it easier to dispose of agricultural products or obtain for them the best return, 
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steps should be taken in applying the rules contained in this Article to ensure equivalent 
safeguards for the employment and standard of living of the producers concerned, 
account being taken of the adjustments that will be possible and the specialisation that 
will be needed with the passage of time. 


5. The obligations on Member States shall be binding only in so far as they are 
compatible with existing international agreements. 


6. With effect from the first stage the Commission shall make recommendations as to 
the manner in which and the timetable according to which the adjustment provided for 
in this Article shall be carried out. 


 
 
 
 


TITLE  II 
 


AGRICULTURE 
 
 


ARTICLE  38 
1. The common market shall extend to agriculture and trade in agricultural products. 
“Agricultural products” means the products of the soil, of stock-farming and of fisheries 
and products of first-stage processing directly related to these products. 


2. Save as otherwise provided in Articles 39 to 46, the rules laid down for the 
establishment of the common market shall apply to agricultural products. 


3. The products subject to the provisions of Articles 39 to 46 are listed in Annex II to 
this Treaty. Within two years of the entry into force of this Treaty, however, the Council 
shall, acting by a qualified majority on a proposal from the Commission, decide what 
products are to be added to this list. 


4. The operation and development of the common market for agricultural products 
must be accompanied by the establishment of a common agricultural policy among the 
Member States. 
 
ARTICLE  39 
1. The objectives of the common agricultural policy shall be: 
(a) to increase agricultural productivity by promoting technical progress and by 


ensuring the rational development of agricultural production and the optimum 
utilisation of the factors of production, in particular labour; 


(b) thus to ensure a fair standard of living for the agricultural community, in particular 
by increasing the individual earnings of persons engaged in agriculture; 


(c) to stabilise markets; 
(d) to assure the availability of supplies; 
(e) to ensure that supplies reach consumers at reasonable prices. 


2. In working out the common agricultural policy and the special methods for its 
application, account shall be taken of: 
(a) the particular nature of agricultural activity, which results from the social structure 


of agriculture and from structural and natural disparities between the various 
agricultural regions; 
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(b) the need to effect the appropriate adjustments by degrees; 
(c) the fact that in the Member States agriculture constitutes a sector closely linked 


with the economy as a whole. 
 
ARTICLE  40 
1. Member States shall develop the common agricultural policy by degrees during 
the transitional period and shall bring it into force by the end of that period at the latest. 


2. In order to attain the objectives set out in Article 39 a common organisation of 
agricultural markets shall be established. 
This organisation shall take one of the following forms, depending on the product 
concerned: 
(a) common rules on competition; 
(b) compulsory co-ordination of the various national market organisations; 
(c) a European market organisation. 


3. The common organisation established in accordance with paragraph 2 may include 
all measures required to attain the objectives set out in Article 39, in particular 
regulation of prices, aids for the production and marketing of the various products, 
storage and carry-over arrangements and common machinery for stabilising imports or 
exports. 
The common organisation shall be limited to pursuit of the objectives set out in 
Article 39 and shall exclude any discrimination between producers or consumers within 
the Community. 
Any common price policy shall be based on common criteria and uniform methods of 
calculation. 


4. In order to enable the common organisation referred to in paragraph 2 to attain its 
objectives, one or more agricultural guidance and guarantee funds may be set up. 
 
ARTICLE  41 
To enable the objectives set out in Article 39 to attained, provision may be made within 
the framework of the common agricultural policy for measures such as: 
(a) an effective co-ordination of efforts in the spheres of vocational training, of 


research and of the dissemination of agricultural knowledge; this may include 
joint financing of projects or institutions; 


(b) joint measures to promote consumption of certain products. 
 
ARTICLE  42 
The provisions of the Chapter relating to rules on competition shall apply to production 
of and trade in agricultural products only to the extent determined by the Council within 
the framework of Article 43(2) and (3) and in accordance with the procedure laid down 
therein, account being taken of the objectives set out in Article 39. 
The Council may, in particular, authorise the granting of aid: 
(a) for the protection of enterprises handicapped by structural or natural conditions; 
(b) within the framework of economic development programmes. 
 
ARTICLE  43 
1. In order to evolve the broad lines of a common agricultural policy, the 
Commission shall, immediately this Treaty enters into force, convene a conference of 
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the Member States with a view to making a comparison of their agricultural policies, in 
particular by producing a statement of their resources and needs. 


2. Having taken into account the work of the conference provided for in paragraph 1, 
after consulting the Economic and Social Committee and within two years of the entry 
into force of this Treaty, the Commission shall submit proposals for working out and 
implementing the common agricultural policy, including the replacement of the national 
organisations by one of the forms of common organisation provided for in Article 40(2), 
and for implementing the measures specified in this Title. 
These proposals shall take account of the interdependence of the agricultural matters 
mentioned in this Title. 
The Council shall, on a proposal from the Commission and after consulting the 
Assembly [European Parliament], acting unanimously during the first two stages and by 
a qualified majority thereafter, make regulations, issue directives, or take decisions, 
without prejudice to any recommendations it may also make. 


3. The Council may, acting by a qualified majority and in accordance with 
paragraph 2, replace the national market organisations by the common organisation 
provided for in Article 40(2) if: 
(a) the common organisation offers Member States which are opposed to this measure 


and which have an organisation of their own for the production in question 
equivalent safeguards for the employment and standard of living of the producers 
concerned, account being taken of the adjustments that will be possible and the 
specialisation that will be needed with the passage of time; 


(b) such an organisation ensures conditions for trade within the Community similar to 
those existing in a national market. 


4. If a common organisation for certain raw materials is established before a 
common organisation exists for the corresponding processed products, such raw 
materials as are used for processed products intended for export to third countries may 
be imported from outside the Community. 
 
ARTICLE  44 
1. In so far as progressive abolition of customs duties and quantitative restrictions 
between Member States may result in prices likely to jeopardise the attainment of the 
objectives set out in Article 39, each Member State shall, during the transitional period, 
be entitled to apply to particular products, in a non-discriminatory manner and in 
substitution for quotas and to such an extent as shall not impede the expansion of the 
volume of trade provided for in Article 45(2), a system of minimum prices below which 
imports may be either: 
- temporarily suspended or reduced; or 
- allowed, but subjected to the condition that they are made at a price higher than 


the minimum price for the product concerned. 
In the latter case the minimum prices shall not include customs duties. 


2. Minimum prices shall neither cause a reduction of the trade existing between 
Member States when this Treaty enters into force nor form an obstacle to progressive 
expansion of this trade. Minimum prices shall not be applied so as to form an obstacle 
to the development of a natural preference between Member States.  


3. As soon as this Treaty enters into force the Council shall, on a proposal from the 
Commission, determine objective criteria for the establishment of minimum price 
systems and for the fixing of such prices. 
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These criteria shall in particular take account of the average national production costs in 
the Member State applying the minimum price, of the position of the various 
undertakings concerned in relation to such average production costs, and of the need to 
promote both the progressive improvement of agricultural practice and the adjustments 
and specialisation needed within the common market. 
The Commission shall further propose a procedure for revising these criteria in order to 
allow for and speed up technical progress and to approximate prices progressively 
within the common market. 
These criteria and the procedure for revising them shall be determined by the Council 
acting unanimously within three years of the entry into force of this Treaty. 


4. Until the decision of the Council takes effect, member States may fix minimum 
prices on condition that these are communicated beforehand to the Commission and to 
the other Member States so that they may submit their comments. 
Once the Council has taken its decision, Member States shall fix minimum prices on the 
basis of the criteria determined as above. 
The Council may, acting by a qualified majority on a proposal from the Commission, 
rectify any decisions taken by Member States which do not conform to the criteria 
defined above. 


5. If it does not prove possible to determine the said objective criteria for certain 
products by the beginning of the third stage, the Council may, acting by a qualified 
majority on a proposal from the Commission, vary the minimum prices applied to these 
products. 


6. At the end of the transitional period, a table of minimum prices still in force shall 
be drawn up. The Council shall, acting on a proposal from the Commission and by a 
majority of nine votes in accordance with the weighting laid down in the first 
subparagraph of Article 148(2), determine the system to be applied within the 
framework of the common agricultural policy. 
 
ARTICLE 45 
1. Until national market organisations have been replaced by one of the forms of 
common organisation referred to in Article 40(2), trade in products in respect of which 
certain Member States: 
- have arrangements designed to guarantee national producers a market for their 


products; and 
- are in need of imports, 
shall be developed by the conclusion of long-term agreements or contracts between 
importing and exporting Member States. 
These agreements or contracts shall be directed towards the progressive abolition of any 
discrimination in the application of these arrangements to the various producers within 
the Community. 
Such agreements or contracts shall be concluded during the first stage; account shall be 
taken of the principle of reciprocity. 


2. As regards quantities, these agreements or contracts shall be based on the average 
volume of trade between Member States in the products concerned during the three 
years before the entry into force of this Treaty and shall provide for an increase in the 
volume of trade within the limits of existing requirements, account being taken of 
traditional patterns of trade. 
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As regards prices, these agreements or contracts shall enable producers to dispose of the 
agreed quantities at prices which shall be progressively approximated to those paid to 
national producers on the domestic market of the purchasing country. 
This approximation shall proceed as steadily as possible and shall be completed by the 
end of the transitional period at the latest. 
Prices shall be negotiated between the parties concerned within the framework of 
directives issued by the Commission for the purpose of implementing the two preceding 
subparagraphs. 
If the first stage is extended, these agreements or contracts shall continue to be carried 
out in accordance with the conditions applicable at the end of the fourth year after the 
entry into force of this Treaty, the obligation to increase quantities and to approximate 
prices being suspended until the transition to the second stage. 
Member States shall avail themselves of any opportunity open to them under their 
legislation, particularly in respect of import policy, to ensure the conclusion and 
carrying out of these agreements or contracts. 


3. To the extent that Member States require raw materials for the manufacture of 
products to be exported outside the Community in competition with products of third 
countries, the above-agreements or contracts shall not form an obstacle to the 
importation of raw materials for this purpose from third countries. This provision shall 
not, however, apply if the Council unanimously decides to make provision for payments 
required to compensate for the higher price paid on goods imported for this purpose on 
the basis of these agreements or contracts in relation to the delivered price of the same 
goods purchased on the world market. 
 
ARTICLE  46 
Where in a Member State a product is subject to a national market organisation or to 
internal rules having equivalent effect which affect the competitive position of similar 
production in another Member State, a countervailing charge shall be applied by 
Member States to imports of this product coming from the Member State where such 
organisation or rules exist, unless that State applies a countervailing charge on export. 
The Commission shall fix the amount of these charges at the level required to redress 
the balance; it may also authorise other measures, the conditions and details of which it 
shall determine. 
 
ARTICLE  47 
As to the functions to be performed by the Economic and Social Committee in 
pursuance of this Title, its agricultural section shall hold itself at the disposal of the 
Commission to prepare, in accordance with the provisions of Articles 197 and 198, the 
deliberations of the Committee. 
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TITLE  III 
 


FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL 
 


CHAPTER  1 
 


WORKERS 
 
ARTICLE  48 
1. Freedom of movement for workers shall be secured within the Community by the 
end of the transitional period at the latest. 


2. Such freedom of movement shall entail the abolition of any discrimination based 
on nationality between workers of the Member States as regards employment, 
remuneration and other conditions of work and employment. 


3. It shall entail the right, subject to limitations justified on grounds of public policy, 
public security or public health: 
(a) to accept offers of employment actually made; 
(b) to move freely within the territory of Member States for this purpose; 
(c) to stay in a Member State for the purpose of employment in accordance with the 


provisions governing the employment of nationals of that State laid down by law, 
regulation or administrative action; 


(d) to remain in the territory of a Member State after having been employed in that 
State, subject to conditions which shall be embodied in implementing regulations 
to be drawn up by the Commission. 


4. The provisions of this Article shall not apply to employment in the public service. 
 
ARTICLE  49 
As soon as this Treaty enters into force, the Council shall, acting on a proposal from the 
Commission and after consulting the Economic and Social Committee, issue directives 
or make regulations setting out the measures required to bring about, by progressive 
stages, freedom of movement for workers, as defined in Article 48, in particular: 
(a) by ensuring close co-operation between national employment services; 
(b) by systematically and progressively abolishing those administrative procedures 


and practices and those qualifying periods in respect of eligibility for available 
employment, whether resulting from national legislation or from agreements 
previously concluded between Member States, the maintenance of which would 
form an obstacle to liberalisation of the movement of workers; 


(c) by systematically and progressively abolishing all such qualifying periods and 
other restrictions provided for either under national legislation or under 
agreements previously concluded between Member States as imposed on workers 
of other Member States conditions regarding the free choice of employment other 
than those imposed on workers of the State concerned; 


(d) by setting up appropriate machinery to bring offers of employment into touch with 
applications for employment and to facilitate the achievement of a balance 
between supply and demand in the employment market in such a way as to avoid 
serious threats to the standard of living and level of employment in the various 
regions and industries. 
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ARTICLE  50 
Member States shall, within the framework of a joint programme, encourage the 
exchange of young workers. 
 
ARTICLE  51 
The Council shall, acting unanimously on a proposal from the Commission, adopt such 
measures in the field of social security as are necessary to provide freedom of 
movement for workers; to this end, It shall make arrangements to secure for migrant 
workers and their dependants: 
(a) aggregation, for the purpose of acquiring and retaining the right to benefit and of 


calculating the amount of benefit, of all periods taken into account under the laws 
of the several countries; 


(b) payment of benefits to persons resident in the territories of Member States. 
 
 


CHAPTER 2 
 


RIGHT OF ESTABLISHMENT 
 


ARTICLE  52 
Within the framework of the provisions set out below, restrictions on the freedom of 
establishment of nationals of a Member State in the territory of another Member State 
shall be abolished by progressive stages in the course of the transitional period. Such 
progressive abolition shall also apply to restrictions on the setting up of agencies, 
branches or subsidiaries by nationals of any Member State established in the territory of 
any Member State. 
Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or 
firms within the meaning of the second paragraph of Article 58, under the conditions 
laid down for its own nationals by the law of the country where such establishment is 
effected, subject to the provisions of the Chapter relating to capital. 
 
ARTICLE  53 
Member States shall not introduce any new restrictions on the right of establishment in 
their territories of nationals of other Member States, save as otherwise provided in this 
Treaty. 
 
ARTICLE  54 
1. Before the end of the first stage, the Council shall, acting unanimously on a 
proposal from the Commission and after consulting the Economic and Social 
Committee and the Assembly [European Parliament], draw up a general programme for 
the abolition of existing restrictions on freedom of establishment within the 
Community. The Commission shall submit its proposal to the Council during the first 
two years of the first stage. 
The programme shall set out the general conditions under which freedom of 
establishment is to be attained in the case of each type of activity and in particular the 
stages by which it is to be attained. 


2. In order to implement this general programme or, in the absence of such 
programme, in order to achieve a stage in attaining freedom of establishment as regards 
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a particular activity, the Council shall, on a proposal from the Commission and after 
consulting the Economic and Social Committee and the Assembly [European 
Parliament], issue directives, acting unanimously until the end of the first stage and by a 
qualified majority thereafter. 


3. The Council and the Commission shall carry out the duties devolving upon them 
under the preceding provisions, in particular: 
(a) by according, as a general rule, priority treatment to activities where freedom of 


establishment makes a particularly valuable contribution to the development of 
production and trade; 


(b) by ensuring close co-operation between the competent authorities in the Member 
States in order to ascertain the particular situation within the Community of the 
various activities concerned; 


(c) by abolishing those administrative procedures and practices, whether resulting 
from national legislation or from agreements previously concluded between 
Member States, the maintenance of which would form an obstacle to freedom of 
establishment; 


(d) by ensuring that workers of one Member Sate employed in the territory of another 
Member State may remain in that territory for the purpose of taking up activities 
therein as self-employed persons, where they satisfy the conditions which they 
would be required to satisfy if they were entering that State at the time when they 
intended to take up such activities; 


(e) by enabling a national of one Member State to acquire and use land and buildings 
situated in the territory of another Member State, in so far as this does not conflict 
with the principles laid down in Article 39(2); 


(f) by effecting the progressive abolition of restrictions on freedom of establishment 
in every branch of activity under consideration, both as regards the conditions for 
setting up agencies, branches of subsidiaries in the territory of a Member State and 
as regards the conditions governing the entry of personnel belonging to the main 
establishment into managerial or supervisory posts in such agencies, branches or 
subsidiaries; 


(g) by co-ordinating to the necessary extent the safeguards which, for the protection of 
the interests of members and others, are required by Member States of companies 
or firms within the meaning of the second paragraph of Article 58 with a view to 
making such safeguards equivalent throughout the Community; 


(h) by satisfying themselves that the conditions of establishment are not distorted by 
aids granted by Member States. 


 
ARTICLE  55 
The provisions of this Chapter shall not apply, so far as any given Member State is 
concerned, to activities which in that State are connected, even occasionally, with the 
exercise of official authority. 
The Council may, acting by a qualified majority on a proposal from the Commission, 
rule that the provisions of this Chapter shall not apply to certain activities. 
 
ARTICLE  56 
1. The provisions of this Chapter and measures taken in pursuance thereof shall not 
prejudice the applicability of provisions laid down by law, regulation or administrative 
action providing for special treatment for foreign nationals on grounds of public policy, 
public security or public health. 
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2. Before the end of the transitional period, the Council shall, acting unanimously on 
a proposal from the Commission and after consulting the Assembly [European 
Parliament], issue directives for the co-ordination of the aforementioned provisions laid 
down by law, regulation or administrative action. After the end of the second stage, 
however, the Council shall, acting by a qualified majority on a proposal from the 
Commission, issue directives for the co-ordination of such provisions as, in each 
Member State, area matter for regulation or administrative action. 
 
ARTICLE  57 
1. In order to make it easier for persons to take up and pursue activities as self-
employed persons, the Council shall, on a proposal from the Commission and after 
consulting the Assembly [European Parliament], acting unanimously during the first 
stage and by a qualified majority thereafter, issue directives for the mutual recognition 
of diplomas, certificates and other evidence of formal qualifications. 


2. For the same purpose, the Council shall, before the end of the transitional period, 
acting on a proposal from the Commission and after consulting the Assembly [European 
Parliament], issue directives for the co-ordination of the provisions laid down by law, 
regulation or administrative action in Member States concerning the taking up and 
pursuit of activities as self-employed persons. Unanimity shall be required on matters 
which are the subject of legislation in at least one Member State and measures 
concerned with the protection of savings, in particular the granting of credit and the 
exercise of the banking profession, and with the conditions governing the exercise of 
the medical and allied, and pharmaceutical professions in the various Member States. In 
other cases, the Council shall act unanimously during the first stage and by a qualified 
majority thereafter. 


3. In the case of the medical and allied and pharmaceutical professions, the 
progressive abolition of restrictions shall be dependent upon co-ordination of the 
conditions for their exercise in the various Member States. 
 
ARTICLE  58 
Companies or firms formed in accordance with the law of a Member State and having 
their registered office, central administration or principal place of business within the 
Community shall, for the purposes of this Chapter, be treated in the same way as natural 
persons who are nationals of Member States. 
“Companies or firms” means companies or firms constituted under civil or commercial 
law, including co-operative societies, and other legal persons governed by public or 
private law, save for those which are non-profit-making. 


 
 


CHAPTER  3 
 


SERVICES 
 


ARTICLE  59 
Within the framework of the provisions set out below, restrictions on freedom to 
provide services within the Community shall be progressively abolished during the 
transitional period in respect of nationals of Member States who are established in a 
State of the Community other than that of the person for whom the services are 
intended. 
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The Council may, acting unanimously on a proposal from the Commission, extend the 
provisions of this Chapter to nationals of a third country who provide services and who 
are established within the Community. 
 
ARTICLE  60 
Services shall be considered to be “services” within the meaning of this Treaty where 
they are normally provided for remuneration, in so far as they are not governed by the 
provisions relating to freedom of movement for goods, capital and persons. 
“Services” shall in particular include: 
(a) activities of an industrial character; 
(b) activities of a commercial character; 
(c) activities of craftsmen; 
(d) activities of the professions. 
Without prejudice to the provisions of the Chapter relating to the right of establishment, 
the person providing a service may, in order to do so, temporarily pursue his activity in 
the State where the service is provided, under the same conditions as are imposed by 
that State on its own nationals. 
 
ARTICLE  61 
1. Freedom to provide services in the field of transport shall be governed by the 
provisions of the Title relating to transport. 


2. The liberalisation of banking and insurance services connected with movements of 
capital shall be effected in step with the progressive liberalisation of movement of 
capital. 
 
ARTICLE  62 
Save as otherwise provided in this Treaty, Member States shall not introduce any new 
restrictions on the freedom to provide services which have in fact been attained at the 
date of the entry into force of this Treaty. 
 
ARTICLE  63 
1. Before the end of the first stage, the Council shall, acting unanimously on a 
proposal from the Commission and after consulting the Economic and Social 
Committee and the Assembly [European Parliament], draw up a general programme for 
the abolition of existing restrictions on freedom to provide services within the 
Community. The Commission shall submit its proposal to the Council during the first 
two years of the first stage. 
The programme shall set out the general conditions under which and the stages by 
which each type of service is to be liberalised. 


2. In order to implement this general programme or, in the absence of such 
programme, in order to achieve a stage in the liberalisation of a specific service, the 
Council shall, on a proposal from the Commission and after consulting the Economic 
and Social Committee and the Assembly [European Parliament], issue directives acting 
unanimously until the end of the first stage and by a qualified majority thereafter. 


3. As regards the proposals and decisions referred to in paragraphs 1 and 2, priority 
shall as a general rule be given to those services which directly affect production costs 
or the liberalisation of which helps to promote trade in goods. 
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ARTICLE  64 
The Member States declare their readiness to undertake the liberalisation of services 
beyond the extent required by the directives issued pursuant to Article 63(2), if their 
general economic situation and the situation of the economic sector concerned so 
permit. 
To this end, the Commission shall make recommendations to the Member States 
concerned. 
 
ARTICLE  65 
As long as restrictions on freedom to provide services have not been abolished, each 
Member State shall apply such restrictions without distinction on grounds of nationality 
or residence to all persons providing services within the meaning of the first paragraph 
of Article 59. 
 
ARTICLE  66 
The provisions of Articles 55 to 58 shall apply to the matters covered by this Chapter. 


 
 


CHAPTER  4 
 


CAPITAL 
 


ARTICLE  67 
1. During the transitional period and to the extent necessary to ensure the proper 
functioning of the common market, Member States shall progressively abolish between 
themselves all restrictions on the movement of capital belonging to persons resident in 
Member States and any discrimination based on the nationality or ca the place of 
residence of the parties or on the place where such capital is invested. 


2. Current payments connected with the movement of capital between Member 
States shall be freed from all restrictions by the end of the first stage at the latest. 
 
ARTICLE  68 
1. Member States shall, as regards the matters dealt with in this Chapter, be as liberal 
as possible in granting such exchange authorisations as are still necessary after the entry 
into force of this Treaty. 


2. Where a Member State applies to the movements of capital liberalised in 
accordance with the provisions of this Chapter the domestic rules governing the capital 
market and the credit system, it shall do so in a non-discriminatory manner. 


3. Loans for the direct or indirect financing of a Member State or its regional or local 
authorities shall not be issued or placed in other Member States unless the States 
concerned have reached agreement thereon. This provision shall not preclude the 
application of Article 22 of the Protocol on the Statute of the European Investment 
Bank. 
 
ARTICLE  69 
The Council shall, on a proposal from the Commission, which for this purpose shall 
consult the Monetary Committee provided for in Article 105, issue the necessary 







 


 


27 


directives for the progressive implementation of the provisions of Article 67, acting 
unanimously during the first two stages and by a qualified majority thereafter. 
 
ARTICLE  70 
1. The Commission shall propose to the Council measures for the progressive co-
ordination of the exchange policies of Member States in respect of the movement of 
capital between those States and third countries. For this purpose the Council shall issue 
directives, acting unanimously. It shall endeavour to attain the highest possible degree 
of liberalisation. 
2. Where the measures taken in accordance with paragraph 1 do not permit the 
elimination of differences between the exchange rules of Member States and where such 
differences could lead persons resident in one of the Member States to use the freer 
transfer facilities within the Community which are provided for in Article 67 in order to 
evade the rules of one of the Member States concerning the movement of capital to or 
from third countries, that State may, after consulting the other Member States and the 
Commission, take appropriate measures to overcome these difficulties. 
Should the Council find that these measures are restricting the free movement of capital 
within the Community to a greater extent than is required for the purpose of overcoming 
the difficulties, it may, acting by a qualified majority on a proposal from the 
Commission, decide that the State concerned shall amend or abolish these measures. 
 
ARTICLE  71 
Member States shall endeavour to avoid introducing within the Community any new 
exchange restrictions on the movement of capital 
and current payments connected with such movements, and shall endeavour not to make 
existing rules more restrictive. 
They declare their readiness to go beyond the degree of liberalisation of capital 
movements provided for in the preceding Articles in so far as their economic situation, 
in particular the situation of their balance of payments, so permits. 
The Commission may, after consulting the Monetary Committee, make 
recommendations to Member States on this subject. 
 
ARTICLE  72 
Member States shall keep the Commission informed of any movements of capital to and 
from third countries which come to their knowledge. The Commission may deliver to 
Member States any opinions which it considers appropriate on this subject. 
 
ARTICLE  73 
1. If movements of capital lead to disturbances in the functioning of the capital 
market in any Member State, the Commission shall, after consulting the Monetary 
Committee, authorise that State to take protective measures in the field of capital 
movements, the conditions and details of which the Commission shall determine. 
The Council may, acting by a qualified majority, revoke this authorisation or amend the 
conditions or details thereof. 


2. A Member State which is in difficulties may, however, on grounds of secrecy or 
urgency, take the measures mentioned above, where this proves necessary, on its own 
initiative. The Commission and the other Member States shall be informed of such 
measures by the date of their entry into force at the latest. In this event the Commission 







 


 


28 


may, after consulting the Monetary Committee, decide that the State concerned shall 
amend or abolish the measures. 


 
 
 
 


TITLE  IV 
 


TRANSPORT 
 
 


ARTICLE  74 
The objectives of this Treaty shall, in matters governed by this Title, be pursued by 
Member States within the framework of a common transport policy. 
 
ARTICLE  75 
1. For the purpose of implementing Article 74, and taking into account the 
distinctive features of transport, the Council shall, acting unanimously until the end of 
the second stage and by a qualified majority thereafter, lay down, on a proposal from 
the Commission and after consulting the Economic and Social Committee and the 
Assembly [European Parliament]: 
(a) common rules applicable to international transport to or from the territory of a 


Member State or passing across the territory of one or more Member States; 
(b) the conditions under which non-resident carriers may operate transport services 


within a Member State; 
(c) any other appropriate provisions. 


2. The provisions referred to in (a) and (b) of paragraph 1 shall be laid down during 
the transitional period. 


3. By way of derogation from the procedure provided for in paragraph 1, where the 
application of provisions concerning the principles of the regulatory system for 
transport would be liable to have a serious effect on the standard of living and on 
employment in certain areas and on the operation of transport facilities, they shall be 
laid down by the Council acting unanimously. In so doing, the Council shall take into 
account the need for adaptation to the economic development which will result from 
establishing the common market. 
 
ARTICLE  76 
Until the provisions referred to in Article 75(1) have been laid down, no Member State 
may, without the unanimous approval of the Council, make the various provisions 
governing the subject when this Treaty enters into force less favourable in their direct or 
indirect effect on carriers of other Member States as compared with carriers who are 
nationals of that State. 
 
ARTICLE  77 
Aids shall be compatible with this Treaty if they meet the needs of co-ordination of 
transport or if they represent reimbursement for the discharge of certain obligations 
inherent in the concept of a public service. 
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ARTICLE  78 
Any measures taken within the framework of this Treaty in respect of transport rates 
and conditions shall take account of the economic circumstances of carriers. 
 
ARTICLE  79 
1. In the case of transport within the Community, discrimination which takes the 
form of carriers charging different rates and imposing different conditions for the 
carriage of the same goods over the same transport links on grounds of the country of 
origin or of destination of the goods in question, shall be abolished, at the latest, before 
the end of the second stage. 


2. Paragraph 1 shall not prevent the Council from adopting other measures in 
pursuance of Article 75(1). 


3. Within two years of the entry into force of this Treaty, the Council shall, acting by 
a qualified majority on a proposal from the 
Commission and after consulting the Economic and Social Committee, lay down rules 
for implementing the provisions of paragraph 1. 
The Council may in particular lay down the provisions needed to enable the institutions 
of the Community to secure compliance with the mile laid down in paragraph 1 and to 
ensure that users benefit from it to the full. 


4. The Commission shall, acting on its own initiative or on application by a Member 
State, investigate any cases of discrimination falling within paragraph 1 and, after 
consulting any Member State concerned, shall take the necessary decisions within the 
framework of the rules laid down in accordance with the provisions of paragraph 3. 
 
ARTICLE  80 
1. The imposition by a Member State, in respect of transport operations carried out 
within the Community, of rates and conditions involving any element of support or 
protection in the interest of one or more particular undertakings or industries shall be 
prohibited as from the beginning of the second stage, unless authorised by the 
Commission. 


2. The Commission shall, acting on its own initiative or on application by a Member 
State, examine the rates and conditions referred to in paragraph 1, taking account in 
particular of the requirements of an appropriate regional economic policy, the needs of 
underdeveloped areas and the problems of areas seriously affected by political 
circumstances on the one hand, and of the effects of such rates and conditions on 
competition between the different modes of transport on the other. 
After consulting each Member State concerned, the Commission shall take the 
necessary decisions. 


3. The prohibition provided for in paragraph 1 shall not apply to tariffs fixed to meet 
competition. 
 
ARTICLE  81 
Charges or dues in respect of the crossing of frontiers which are charged by a carrier in 
addition to the transport rates shall not exceed a reasonable level after taking the costs 
actually incurred thereby into account. 
Member States shall endeavour to reduce these costs progressively. 
The Commission may make recommendations to Member States for the application of 
this Article. 
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ARTICLE  82 
The provisions of this Title shall not form an obstacle to the application of measures 
taken in the Federal Republic of Germany to the extent that such measures are required 
in order to compensate for the economic disadvantages caused by the division of 
Germany to the economy of certain areas of the Federal Republic affected by that 
division. 
 
ARTICLE  83 
An Advisory Committee consisting of experts designated by the Governments of 
Member States, shall be attached to the Commission. The Commission, whenever it 
considers it desirable, shall consult the Committee on transport matters without 
prejudice to the powers of the transport section of the Economic and Social Committee. 
 
ARTICLE  84 
1. The provisions of this Title shall apply to transport by rail, road and inland 
waterway. 


2. The Council may, acting unanimously, decide whether, to what extent and by 
what procedure appropriate provisions may be laid down for sea and air transport. 
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PART  THREE 
 


POLICY OF THE COMMUNITY 
 
 


TITLE  I 
 


COMMON RULES 
 
 


CHAPTER  1 
 


RULES ON COMPETITION 
 


SECTION 1 
 


RULES APPLYING TO UNDERTAKINGS 
 


ARTICLE  85 
1. The following shall be prohibited as incompatible with the common market: all 
agreements between undertakings, decision by associations of undertakings and 
concerted practices which may affect trade between Member States and which have as 
their object or effect the prevention, restriction or distortion of competition within the 
common market, and in particular those which: 
(a) directly or indirectly fix purchase or selling prices or any other trading conditions; 
(b) limit or control production, markets, technical development, or investment; 
(c) share markets or sources of supply; 
(d) apply dissimilar conditions to equivalent transactions with other trading parties, 


thereby placing them at a competitive disadvantage; 
(e) make the conclusion of contracts subject to acceptance by the other parties of 


supplementary obligations which, by their nature or according to commercial 
usage, have no connection with the subject of such contracts. 


2. Any agreements or decisions prohibited pursuant to this Article shall be 
automatically void. 


3. The provisions of paragraph 1 may, however, be declared inapplicable in the case 
of: 
- any agreement or category of agreements between undertakings; 
- any decision or category of decisions by associations of undertakings; 
- any concerted practice or category of concerted practices; 
which contributes to improving the production or distribution of goods or to promoting 
technical or economic progress, while allowing consumers a fair share of the resulting 
benefit, and which does not: 
(a) impose on the undertakings concerned restrictions which are not indispensable to 


the attainment of these objectives; 
(b) afford such undertakings the possibility of eliminating competition in respect of a 


substantial part of the products in question. 
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ARTICLE  86 
Any abuse by one or more undertakings of a dominant position within the common 
market or in a substantial part of it shall be prohibited as incompatible with the common 
market in so far as it may affect trade between Member States. 
Such abuse may, in particular, consist in: 
(a) directly or indirectly imposing unfair purchase or selling prices or other unfair 


trading conditions; 
(b) limiting production, markets or technical development to the prejudice of 


consumers; 
(c) applying dissimilar conditions to equivalent transactions with other trading parties, 


thereby placing them at a competitive disadvantage; 
(d) making the conclusion of contracts subject to acceptance by the other parties of 


supplementary obligations which, by their nature or according to commercial 
usage, have no connection with the subject of such contracts. 


 
ARTICLE  87 
1. Within three years of the entry into force of this Treaty the Council shall, acting 
unanimously on a proposal from the Commission and after consulting the Assembly 
[European Parliament], adopt any appropriate regulations or directives to give effect to 
the principles set out in Articles 85 and 86. 
If such provisions have not been adopted within the period mentioned, they shall be laid 
down by the Council, acting by a qualified majority on a proposal from the Commission 
and after consulting the Assembly [European Parliament]. 


2. The regulations or directives referred to in paragraph 1 shall be designed in 
particular: 
(a) to ensure compliance with the prohibitions laid down in Article 85(1) and in 


Article 86 by making provision for fines and periodic penalty payments; 
(b) to lay down detailed rules for the application of Article 85(3), taking into account 


the need to ensure effective supervision on the one hand, and to simplify 
administration to the greatest possible extent on the other; 


(c) to define, if need be, in the various branches of the economy, the scope of the 
provisions of Articles 85 and 86; 


(d) to define the respective functions of the Commission and of the Court of Justice in 
applying the provisions laid down in this paragraph; 


(e) to determine the relationship between national laws and the provisions contained 
in this Section or adopted pursuant to this Article. 


 
ARTICLE  88 
Until the entry into force of the provisions adopted in pursuance of Article 87, the 
authorities in Member States shall rule on the admissibility of agreements, decisions and 
concerted practices and on abuse of a dominant position in the common market in 
accordance with the law of their country and with the provisions of Article 85, in 
particular paragraph 3, and of Article 86. 
 
ARTICLE  89 
1. Without prejudice to Article 88, the Commission shall, as soon as it takes up its 
duties, ensure the application of the principles laid down in Articles 85 and 86. On 
application by a Member State or on its own initiative, and in co-operation with the 
competent authorities in the Member States, who shall give it their assistance, the 
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Commission shall investigate cases of suspected infringement of these principles. If it 
finds that there has been an infringement, it shall propose appropriate measures to bring 
it to an end. 


2. If the infringement is not brought to an end, the Commission shall record such 
infringement of the principles in a reasoned decision. The Commission may publish its 
decision and authorise Member States to take the measures, the conditions and details of 
which it shall determine, needed to remedy the situation. 
 
ARTICLE  90 
1. In the case of public undertakings and undertakings to which Member States grant 
special or exclusive rights, Member States shall neither enact nor maintain in force any 
measure contrary to the rules contained in this Treaty, in particular to those rules 
provided for in Article 7 and Articles 85 to 94. 


2. Undertakings entrusted with the operation of services of general economic interest 
or having the character of a revenue-producing monopoly shall be subject to the rules 
contained in this Treaty, in particular to the rules on competition, in so far as the 
application of such rules does not obstruct the performance, in law or in fact, of the 
particular tasks assigned to them. The development of trade must not be affected to such 
an extent as would be contrary to the interests of the Community. 


3. The Commission shall ensure the application of the provisions of this Article and 
shall, where necessary, address appropriate directives or decisions to Member States. 


 
 


SECTION  2 
 


DUMPING 
 


ARTICLE  91 
1. If, during the transitional period, the Commission, on application by a Member 
State or by any other interested party, finds that dumping is being practised within the 
common market, it shall address recommendations to the person or persons with whom 
such practices originate for the purpose of putting an end to them. 
Should the practices continue, the Commission shall authorise the injured Member State 
to take protective measures, the conditions and details of which the Commission shall 
determine. 


2. As soon as this Treaty enters into force, products which originate in or are in free 
circulation in one Member State and which have been exported to another Member 
State shall, on reimportation, be admitted into the territory of the first-mentioned State 
free of all customs duties, quantitative restrictions or measures having equivalent effect. 
The Commission shall lay down appropriate rules for the application of this paragraph. 
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SECTION  3 
 


AIDS GRANTED BY STATES 
 


ARTICLE  92 
1. Save as otherwise provided in this Treaty, any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, 
in so far as it affects trade between Member States, be incompatible with the common 
market. 


2. The following shall be compatible with the common market: 
(a) aid having a social character, granted to individual consumers, provided that such 


aid is granted without discrimination related to the origin of the products 
concerned; 


(b) aid to make good the damage caused by natural disasters or exceptional 
occurrences; 


(c) aid granted to the economy of certain areas of the Federal Republic of Germany 
affected by the division of Germany, in so far as such aid is required in order to 
compensate for the economic disadvantages caused by that division. 


3. The following may be considered to be compatible with the common market: 
(a) aid to promote the economic development of areas where the standard of living is 


abnormally low or where there is serious underemployment; 
(b) aid to promote the execution of an important project of common European interest 


or to remedy a serious disturbance in the economy of a Member State; 
(c) aid to facilitate the development of certain economic activities or of certain 


economic areas, where such aid does not adversely affect trading conditions to an 
extent contrary to the common interest. However, the aids granted to shipbuilding 
as of 1 January 1957 shall, in so far as they serve only to compensate for the 
absence of customs protection, be progressively reduced under the same 
conditions as apply to the elimination of customs duties, subject to the provisions 
of this Treaty concerning common commercial policy towards third countries; 


(d) such other categories of aid as may be specified by decision of the Council acting 
by a qualified majority on a proposal from the Commission. 


 
ARTICLE  93 
1. The Commission shall, in co-operation with Member States, keep under constant 
review all systems of aid existing in those States. It shall propose to the latter any 
appropriate measures required by the progressive development or by the functioning of 
the common market. 


2. If, after giving notice to the parties concerned to submit their comments, the 
Commission finds that aid granted by a State or through State resources is not 
compatible with the common market having regard to Article 92, or that such aid is 
being misused, it shall decide that the State concerned shall abolish or alter such aid 
within a period of time to be determined by the Commission. 
If the State concerned does not comply with this decision within the prescribed time, the 
Commission or any other interested State may, in derogation from the provisions of 
Articles 169 and 170, refer the matter to the Court of Justice direct. 
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On application by a Member State, the Council, may, acting unanimously, decide that 
aid which that State is granting or intends to 
grant shall be considered to be compatible with the common market, in derogation from 
the provisions of Article 92 or from the regulations provided for in Article 94, if such a 
decision is justified by exceptional circumstances. If, as regards the aid in question, the 
Commission has already initiated the procedure provided for in the first subparagraph of 
this paragraph, the fact that the State concerned has made its application to the Council 
shall have the effect of suspending that procedure until the Council has made its attitude 
known. 
If, however, the Council has not made its attitude known within three months of the said 
application being made, the Commission shall give its decision on the case. 


3. The Commission shall be informed, in sufficient time to enable it to submit its 
comments, of any plans to grant or alter aid. If it considers that any such plan is not 
compatible with the common market having regard to Article 92, it shall without delay 
initiate the procedure provided for in paragraph 2. The Member State concerned shall 
not put its proposed measures into effect until this procedure has resulted in a final 
decision. 
 
ARTICLE  94 
The Council may, acting by a qualified majority on a proposal from the Commission, 
make any appropriate regulations for the application of Articles 92 and 93 and may in 
particular determine the conditions in which Article 93(3) shall apply and the categories 
of aid exempted from this procedure. 


 
 


CHAPTER  2 
 


TAX PROVISIONS 
 


ARTICLE  95 
No Member State shall impose, directly or indirectly, on the products of other Member 
States any internal taxation of any kind in excess of that imposed directly or indirectly 
on similar domestic products. 
Furthermore, no Member State shall impose on the products of other Member States 
any internal taxation of such a nature as to afford indirect protection to other products. 
Member States shall, not later than at the beginning of the second stage, repeal or 
amend any provisions existing when this Treaty enters into force which conflict with the 
preceding rules. 
 
ARTICLE  96 
Where products are exported to the territory of any Member State, any repayment of 
internal taxation shall not exceed the internal taxation imposed on them whether directly 
or indirectly. 
 
ARTICLE  97 
Member States which levy a turnover tax calculated on a cumulative multi-stage tax 
system may, in the case of internal taxation imposed by them on imported products or 
of repayments allowed by them on exported products, establish average rates for 
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products or groups of products, provided that there is no infringement of the principles 
laid down in Articles 95 and 96. 
Where the average rates established by a Member State do not conform to these 
principles, the Commission shall address appropriate directives or decisions to the State 
concerned. 
 
ARTICLE  98 
In the case of charges other than turnover taxes, excise duties and other forms of 
indirect taxation, remissions and repayments in respect of exports to other Member 
States may not be granted countervailing charges in respect of imports from Member 
States may not be imposed unless the measures contemplated have been previously 
approved for a limited period by the Council acting by a qualified majority on a 
proposal from the Commission. 
 
ARTICLE  99 
The Commission shall consider how the legislation of the various Member States 
concerning turnover taxes, excise duties and other forms of indirect taxation, including 
countervailing measures applicable to trade between Member States, can be harmonised 
in the interest of the common market. 
The Commission shall submit proposals to the Council, which shall act unanimously 
without prejudice to the provisions of Articles 100 and 101. 


 
 


CHAPTER  3 
 


APPROXIMATION OF LAWS 
 


ARTICLE  100 
The Council shall. acting unanimously on a proposal from the Commission, issue 
directives for the approximation of such provisions laid down by law, regulation or 
administrative action in Member States as directly affect the establishment or 
functioning of the common market. 
The Assembly [European Parliament] and the Economic and Social Committee shall be 
consulted in the case of directives whose implementation would, in one or more 
Member States, involve the amendment of legislation. 
 
ARTICLE  101 
Where the Commission finds that a difference between the provisions laid down by law, 
regulation or administrative action in Member States is distorting the conditions of 
competition in the common market and that the resultant distortion needs to be 
eliminated, it shall consult the Member States concerned. 
If such consultation does not result in an agreement eliminating the distortion in 
question, the Council shall, on a proposal from the Commission, acting unanimously 
during the first stage and by a qualified majority thereafter, issue the necessary 
directives. The Commission and the Council may take any other appropriate measures 
provided for in this Treaty. 
 
ARTICLE  102 
1. Where there is reason to fear that the adoption or amendment of a provision laid 
down by law, regulation or administrative action may cause distortion within the 
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meaning of Article 101, a Member State desiring to proceed therewith shall consult the 
Commission. After consulting the Member States, the Commission shall recommend to 
the States concerned such measures as may be appropriate to avoid the distortion in 
question. 


2. If a State desiring to introduce or amend its own provisions does not comply with 
the recommendation addressed to it by the Commission, other Member States shall not 
be required, in pursuance of Article 101, to amend their own provisions in order to 
eliminate such distortion. If the Member State which has ignored the recommendation 
of the Commission causes distortion detrimental only to itself, the provisions of 
Article 101 shall not apply. 


 
 
 
 


TITLE  II 
 


ECONOMIC POLICY 
 
 


CHAPTER  1 
 


CONJUNCTURAL POLICY 
 


ARTICLE  103 
1. Member States shall regard their conjunctural policies as a matter of common 
concern. They shall consult each other and the Commission on the measures to be taken 
in the light of the prevailing circumstances. 


2. Without prejudice to any other procedures provided for in this Treaty, the Council 
may, acting unanimously on a proposal from the Commission, decide upon the 
measures appropriate to the situation. 


3. Acting by a qualified majority on a proposal from the Commission, the Council 
shall, where required, issue any directives needed to give effect to the measures decided 
upon under paragraph 2. 


4. The procedures provided for in this Article shall also apply if any difficulty should 
arise in the supply of certain products. 


 
 


CHAPTER  2 
 


BALANCE OF PAYMENTS 
 


ARTICLE  104 
Each Member State shall pursue the economic policy needed to ensure the equilibrium 
of its overall balance of payments and to 
maintain confidence in its currency, while taking care to ensure a high level of 
employment and a stable level of prices. 
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ARTICLE  105 
1. In order to facilitate attainment of the objectives set out in Article 104, Member 
States shall co-ordinate their economic policies. They shall for this purpose provide for 
co-operation between their appropriate administrative departments and between their 
central banks. 
The Commission shall submit to the Council recommendations on how to achieve such 
co-operation. 


2. In order to promote co-ordination of the policies of Member States in the 
monetary field to the full extent needed for the functioning of the common market, a 
Monetary Committee with advisory status is hereby set up. It shall have the following 
tasks: 
- to keep under review the monetary and financial situation of the Member States 


and of the Community and the general payments system of the Member States and 
to report regularly thereon to the Council and to the Commission; 


- to deliver opinions at the request of the Council or of the Commission or on its 
own initiative, for submission to these institutions. 


The Member States and the Commission shall each appoint two members of the 
Monetary Committee. 
 
ARTICLE  106 
1. Each Member State undertakes to authorise, in the currency of the Member State 
in which the creditor or the beneficiary resides, any payments connected with the 
movement of goods, services or capital, and any transfers of capital and earnings, to the 
extent that the movement of goods, services, capital and persons between Member 
States has been liberalised pursuant to this Treaty. 
The Member States declare their readiness to undertake the liberalisation of payments 
beyond the extent provided in the preceding sub-paragraph, in so far as their economic 
situation in general and the state of their balance of payments in particular so permit. 


2. In so far as movements of goods, services, and capital are limited only by 
restrictions on payments connected therewith, these restrictions shall be progressively 
abolished by applying, mutatis mutandis, the provisions of the Chapters relating to the 
abolition of quantitative restrictions, to the liberalisation of services and to the free 
movement of capital. 


3. Member States undertake not to introduce between themselves any new 
restrictions on transfers connected with the invisible transactions listed in Annex III to 
this Treaty. 
The progressive abolition of existing restrictions shall be effected in accordance with 
the provisions of Articles 63 to 65, in so far as such abolition is not governed by the 
provisions contained in Paragraphs 1 and 2 or by the Chapter relating to the free 
movement of capital. 


4. If need be, Member States shall consult each other on the measures to be taken to 
enable the payments and transfers mentioned in this Article to be effected; such 
measures shall not prejudice the attainment of the objectives set out in this Chapter. 
 
ARTICLE  107 
1. Each Member State shall treat its policy with regard to rates of exchange as a 
matter of common concern. 
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2. If a Member State makes an alternation in its rate of exchange which is 
inconsistent with the objectives set out in Article 104 and which seriously distorts 
conditions of competition, the Commission may, after consulting the Monetary 
Committee, authorise other Member States to take for a strictly limited period the 
necessary measures, the conditions and details of which it shall determine, in order to 
counter the consequences of such alteration. 
 
ARTICLE  108 
1. Where a Member State is in difficulties or is seriously threatened with difficulties 
as regards its balance of payments either as a result of an overall disequilibrium in its 
balance of payments, or as a result of the type of currency at its disposal, and where 
such difficulties are liable in particular to jeopardise the functioning of the common 
market or the progressive implementation of the common commercial policy, the 
Commission shall immediately investigate the position of the State in question and the 
action which, making use of all the means at its disposal, that State has taken or may 
take in accordance with the provisions of Article 104. The Commission shall state what 
measures it recommends the State concerned to take. 
If the action taken by a Member State and the measures suggested by the Commission 
do not prove sufficient to overcome the difficulties which have arisen or which threaten, 
the Commission shall, after consulting the Monetary Committee, recommend to the 
Council the granting of mutual assistance and appropriate methods therefor. 
The Commission shall keep the Council regularly informed of the situation and of how 
it is developing. 


2. The Council, acting by a qualified majority, shall grant such mutual assistance; it 
shall adopt directives or decisions laying down the conditions and details of such 
assistance, which may take such forms as: 
(a) a concerted approach to or within any other international organisations to which 


Member States may have recourse; 
(b) measures needed to avoid deflection of trade where the State which is in 


difficulties maintains or reintroduces quantitative restrictions against third 
countries; 


(c) the granting of limited credits by other Member States, subject to their agreement. 
During the transitional period, mutual assistance may also take the form of special 
reductions in customs duties or enlargements of quotas in order to facilitate an increase 
in imports from the State which is in difficulties, subject to the agreement of the States 
by which such measures would have to be taken. 


3. If the mutual assistance recommended by the Commission is not granted by the 
Council or if the mutual assistance granted and the measures taken are insufficient, the 
Commission shall authorise the State which is in difficulties to take protective 
measures, the conditions and details of which the Commission shall determine. 
Such authorisation may be revoked and such conditions and details may be changed by 
the Council acting by a qualified majority. 
 
ARTICLE  109 
1. Where a sudden crisis in the balance of payments occurs and a decision within the 
meaning of Article 108(2) is not immediately taken, the Member State concerned may, 
as a precaution, take the necessary protective measures. Such measures must cause the 
least possible disturbance in the functioning of the common market and must not be 
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wider in scope than is strictly necessary to remedy the sudden difficulties which have 
arisen. 


2. The Commission and the other Member States shall be informed of such 
protective measures not later than when they enter into force. The Commission may 
recommend to the Council the granting of mutual assistance under Article 108. 


3. After the Commission has delivered an opinion and the Monetary Committee has 
been consulted, the Council may, acting by a qualified majority, decide that the State 
concerned shall amend, suspend or abolish the protective measures referred to above. 


 
 


CHAPTER  3 
 


COMMERCIAL POLICY 
 


ARTICLE  110 
By establishing a customs union between themselves Member States aim to contribute, 
in the common interest, to the harmonious development of world trade, the progressive 
abolition of restrictions on international trade and the lowering of customs barriers. 
The common commercial policy shall take into account the favourable effect which the 
abolition of customs duties between Member States may have on the increase in the 
competitive strength of undertakings in those States. 
 
ARTICLE  111 
The following provisions shall, without prejudice to Articles 115 and 116, apply during 
the transitional period: 
1. Member States shall co-ordinate their trade relations with third countries so as to 
bring about, by the end of the transitional period, the conditions needed for 
implementing a common policy in the field of external trade. 
The Commission shall submit to the Council proposals regarding the procedure for 
common action to be followed during the transitional period and regarding the 
achievement of uniformity in their commercial policies. 


2. The Commission shall submit to the Council recommendations for tariff 
negotiations with third countries in respect of the common customs tariff. 
The Council shall authorise the Commission to open such negotiations. 
The Commission shall conduct these negotiations in consultation with a special 
committee appointed by the Council to assist the Commission in this task and within the 
framework of such directives as the Council may issue to it. 


3. In exercising the powers conferred upon it by this Article, the Council shall act 
unanimously during the first two stages and by a qualified majority thereafter. 


4. Member States shall, in consultation with the Commission, take all necessary 
measures, particularly those designed to bring about an adjustment of tariff agreements 
in force with third countries, in order that the entry into force of the common customs 
tariff shall not be delayed. 


5. Member States shall aim at securing as high a level of uniformity as possible 
between themselves as regards their liberalisation lists in relation to third countries or 
groups of third countries. To this end, the Commission shall make all appropriate 
recommendations to Member States. 
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If Member States abolish or reduce quantitative restrictions in relation to third countries, 
they shall inform the Commission beforehand and shall accord the same treatment to 
other Member States. 
 
ARTICLE  112 
1. Without prejudice to obligations undertaken by them within the framework of 
other international organisations, Member States shall, before the end of the transitional 
period, progressively harmonise the systems whereby they grant aid for exports to third 
countries, to the extent necessary to ensure that competition between undertakings of 
the Community is not distorted. 
On a proposal from the Commission, the Council, shall, acting unanimously until the 
end of the second stage and by a qualified majority thereafter, issue any directives 
needed for this purpose. 


2. The preceding provisions shall not apply to such drawback of customs duties or 
charges having equivalent effect nor to such repayment of indirect taxation including 
turnover taxes, excise duties and other indirect taxes as is allowed when goods are 
exported from a Member State to a third country, in so far as such drawback or 
repayment does not exceed the amount imposed, directly or indirectly, on the products 
exported. 
 
ARTICLE  113 
1. After the transitional period has ended, the common commercial policy shall be 
based on uniform principles, particularly in regard to changes in tariff rates, the 
conclusion of tariff and trade agreements, the achievement of uniformity in measures of 
liberalisation, export policy and measures to protect trade such as those to be taken in 
case of dumping or subsidies. 


2. The Commission shall submit proposals to the Council for implementing the 
common commercial policy. 


3. Where agreements with third countries need to be negotiated, the Commission 
shall make recommendations to the Council, which shall authorise the Commission to 
open the necessary negotiations. 
The Commission shall conduct these negotiations in consultation with a special 
committee appointed by the Council to assist the Commission in this task and within the 
framework of such directives as the Council may issue to it. 


4. In exercising the powers conferred upon it by this Article, the Council shall act by 
a qualified majority. 
 
ARTICLE  114 
The agreements referred to in Article 111(2) and in Article 113 shall be concluded by 
the Council on behalf of the Community, acting unanimously during the first two stages 
and by a qualified majority thereafter. 
 
ARTICLE  115 
In order to ensure that the execution of measures of commercial policy taken in 
accordance with this Treaty by any Member State is not obstructed by deflection of 
trade, or where differences between such measures lead to economic difficulties in one 
or more of the Member States, the Commission shall recommend the methods for the 
requisite co-operation between Member States. Failing this, the Commission shall 
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authorise Member States to take the necessary protective measures, the conditions and 
details of which it shall determine. 
In case of urgency during the transitional period, Member States may themselves take 
the necessary measures and shall notify them to the other Member States and to the 
Commission, which may decide that the States concerned shall amend or abolish such 
measures. 
In the selection of such measures, priority shall be given to those which cause the least 
disturbance to the functioning of the common market and which take into account the 
need to expedite, as far as possible, the introduction of the common customs tariff. 
 
ARTICLE  116 
From the end of the transitional period onwards, Member States shall, in respect of all 
matters of particular interest to the common market, proceed within the framework of 
international organisations of an economic character only by common action. To this 
end, the Commission shall submit to the Council, which shall act by a qualified 
majority, proposals concerning the scope and implementation of such common action. 
During the transitional period, Member States shall consult each other for the purpose 
of concerting the action they take and adopting as far as possible a uniform attitude. 


 
 
 
 


TITLE  III 
 


SOCIAL POLICY 
 
 


CHAPTER  1 
 


SOCIAL PROVISIONS 
 


ARTICLE  117 
Member States agree upon the need to promote improved working conditions and an 
improved standard of living for workers, so as to make possible their harmonisation 
while the improvement is being maintained. 
They believe that such a development will ensue not only from the functioning of the 
common market, which will favour the harmonisation of social systems, but also from 
the procedures provided for in this Treaty and from the approximation of provisions laid 
down by law, regulation or administrative action. 
 
ARTICLE  118 
Without prejudice to the other provisions of this Treaty and in conformity with its 
general objectives, the Commission shall have the task of promoting close co-operation 
between Member States in the social field, particularly in matters relating to: 
- employment; 
- labour law and working conditions; 
- basic and advanced vocational training; 
- social security; 
- prevention of occupational accident, and diseases; l - occupational hygiene; 
- the right of association, and collective bargaining between employers and workers. 
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To this end, the Commission shall act in close contact with Member States by making 
studies, delivering opinions and arranging consultations both on problems arising at 
national level and on hose of concern to international organisations. 
Before delivering the opinions provided for in this Article, the commission shall consult 
the Economic and Social Committee. 
 
ARTICLE  119 
Each Member State shall during the first stage ensure and subsequently maintain the 
application of the principle that men and women should receive equal pay for equal 
work. 
For the purpose of this Article, “pay” means the ordinary basic it minimum wage or 
salary and any other consideration, whether n cash or in kind, which the worker 
receives, directly or indirectly, in respect of his employment from his employer. 
Equal pay without discrimination based on sex means: 
(a) that pay for the same work at piece rates shall be calculated on the basis of the 


same unit of measurement; 
(b) that pay for work at time rates shall be the same for the same job. 
 
ARTICLE  120 
Member States shall endeavour to maintain the existing equivalence between paid 
holiday schemes. 
 
ARTICLE  121 
The Council may, acting unanimously and after consulting the Economic and Social 
Committee, assign to the Commission tasks in connection with the implementation of 
common measures, particularly as regards social security for the migrant workers 
referred to in Articles 48 to 51. 
 
ARTICLE  122 
The Commission shall include a separate chapter on social developments within the 
Community in its annual report to the Assembly [European Parliament]. 
The Assembly [European Parliament] may invite the Commission to draw up reports on 
any particular problems concerning social conditions. 


 
 


CHAPTER  2 
 


THE EUROPEAN SOCIAL FUND 
 


ARTICLE  123 
In order to improve employment opportunities for workers in the common market and 
to contribute thereby to raising the standard of living, a European Social Fund is hereby 
established in accordance with the provisions set out below; it shall have the task of 
rendering the employment of workers easier and of increasing their geographical and 
occupational mobility within the Community. 
 
ARTICLE  124 
The Fund shall be administered by the Commission. 
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The Commission shall be assisted in this task by a Committee presided over by a 
member of the Commission and composed of representatives of Governments, trade 
unions and employers’ organisations. 
 
ARTICLE  125 
1. On application by a Member State the Fund shall, within the framework of the 
rules provided for in Article 127, meet 50% of the expenditure incurred after the entry 
into force of this Treaty by that State or by a body governed by public law for the 
purposes of: 
(a) ensuring productive re-employment of workers by means of: 


- vocational retraining; 
- resettlement allowances; 


(b) granting aid for the benefit of workers whose employment is reduced or 
temporarily suspended, in whole or in part, as a result of the conversion of an 
undertaking to other production, in order that they may retain the same wage level 
pending their full re-employment. 


2. Assistance granted by the Fund towards the cost of vocational retraining shall be 
granted only if the unemployed workers could not be found employment except in a 
new occupation and only if they have been in productive employment for at least six 
months in the occupation for which they have been retrained. 
Assistance towards resettlement allowances shall be granted only if the unemployed 
workers have been caused to change their home within the Community and have been 
in productive employment for at least six months in their new place of residence. 
Assistance for workers in the case of the conversion of an undertaking shall be granted 
only if: 
(a) the workers concerned have again been fully employed in that undertaking for at 


least six months; 
(b) the Government concerned has submitted a plan beforehand, drawn up by the 


undertaking in question, for that particular conversion and for financing it; 
(c) the Commission has given its prior approval to the conversion plan. 
 
ARTICLE  126 
When the transitional period has ended, the Council, after receiving the opinion of the 
Commission and after consulting the Economic and Social Committee and the 
Assembly [European Parliament], may: 
(a) rule, by a qualified majority, that all qr part of the assistance referred to in Article 


125 shall no longer be granted; or 
(b) unanimously determine what new tasks may be entrusted to the Fund within the 


framework of its terms of reference as laid down in Article 123. 
 
ARTICLE  127 
The Council shall, acting by a qualified majority on a proposal from the Commission 
and after consulting the Economic and Social Committee and the Assembly [European 
Parliament], lay down the provisions required to implement Articles 124 to 126; in 
particular it shall determine in detail the conditions under which assistance shall be 
granted by the Fund in accordance with Article 125 and the classes of undertakings 
whose workers shall benefit from the assistance provided for in Article 125(1)(b). 
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ARTICLE  128 
The Council shall, acting on a proposal from the Commission and after consulting the 
Economic and Social Committee, lay down general principles for implementing a 
common vocational training policy capable of contributing to the harmonious 
development both of the national economies and of the common market. 


 
 
 
 


TITLE  IV 
 


THE EUROPEAN INVESTMENT BANK 
 
 


ARTICLE  129 
A European Investment Bank is hereby established; it shall have legal personality. 
The members of the European Investment Bank shall be the Member States. 
The Statute of the European Investment Bank is laid down in a Protocol annexed to this 
Treaty. 
 
ARTICLE  130 
The task of the European Investment Bank shall be to contribute, by having recourse to 
the capital market and utilising its own resources, to the balanced and steady 
development of the common market in the interest of the Community. For this purpose 
the Bank shall, operating on a non-profit-making basis, grant loans and give guarantees 
which facilitate the financing of the following projects in till sectors of the economy: 
(a) projects for developing less developed regions; 
(b) projects for modernising or converting undertakings or for developing fresh 


activities called for by the progressive establishment of the common market, 
where these projects axe of such a size or nature that they cannot be entirely 
financed by the various means available in the individual Member States; 


(c) projects of common interest to several Member States which are of such a size or 
nature that they cannot be entirely financed by the various means available in the 
individual Member States. 
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PART  FOUR 
 


ASSOCIATION OF THE OVERSEAS COUNTRIES AND 
TERRITORIES 


 
 


ARTICLE  131 
The Member States agree to associate with the Community the non-European countries 
and territories which have special relations with Belgium, France, Italy, the Netherlands 
and the United Kingdom. These countries and territories (hereinafter called the 
“countries and territories”) are listed in Annex IV to this Treaty. 
The purpose of association shall be to promote the economic and social development of 
the countries and territories and to establish close economic relations between them and 
the Community as a whole. 
In accordance with the principles set out in the Preamble to this Treaty, association shall 
serve primarily to further the interests and prosperity of the inhabitants of these 
countries and territories in order to lead them to the economic, social and cultural 
development to which they aspire. 
 
ARTICLE  132 
Association shall have the following objectives: 
1. Member States shall apply to their trade with the countries and territories the same 
treatment as they accord each other pursuant to this Treaty. 


2. Each country or territory shall apply to its trade with Member States and with the 
other countries and territories the same treatment as that which it applies to the 
European State with which it has special relations. 


3. The Member States shall contribute to the investments required for the progressive 
development of these countries and territories. 


4. For investments financed by the Community, participation in tenders and supplies 
shall be open on equal terms to all natural and legal persons who are nationals of a 
Member State or of one of the countries and territories. 


5. In relations between Member States and the countries and territories the right of 
establishment of nationals and companies or firms shall be regulated in accordance with 
the provisions and procedures laid down in the Chapter relating to the right of 
establishment and on a non-discriminatory basis, subject to any special provisions laid 
down pursuant to Article 136. 
 
ARTICLE  133 
1. Customs duties on imports into the Member States of goods originating in the 
countries and territories shall be completely abolished in conformity with the 
progressive abolition of customs duties between Member States in accordance with the 
provisions of this Treaty. 


2. Customs duties on imports into each country or territory from Member States or 
from the other countries or territories shall be progressively abolished in accordance 
with the provisions of Articles 12, 13, 14, 15 and 17. 
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3. The countries and territories may, however, levy customs duties which meet the 
needs of their development and industrialisation or produce revenue for their budgets. 
The duties referred to in the preceding sub-paragraph shall nevertheless be 
progressively reduced to the level of those imposed on imports of products from the 
Member State with which each country or territory has special relations. The 
percentages and the timetable of the reductions provided for under this Treaty shall 
apply to the difference between the duty imposed on a product coming from the 
Member State which has special relations with the country or territory concerned and 
the duty imposed on the same product coming from within the Community on entry into 
the importing country or territory. 


4. Paragraph 2 shall not apply to countries and territories which, by reason of the 
particular international obligations by which they are bound, already apply a non-
discriminatory customs tariff when this Treaty enters into force. 


5. The introduction of or any change in customs duties imposed on goods imported 
into the countries and territories shall not, either in law or in fact, give rise to any direct 
or indirect discrimination between imports from the various Member States. 
 
ARTICLE  134 
If the level of the duties applicable to goods from a third country on entry into a country 
or territory is liable, when the provisions of Article 133(1) have been applied, to cause 
deflections of trade to the detriment of any Member State, the latter may request the 
Commission to propose to the other Member States the measures needed to remedy the 
situation. 
 
ARTICLE  135 
Subject to the provisions relating to public health, public security or public policy, 
freedom of movement within Member States for workers from the countries and 
territories, and within the countries and territories for workers from Member States, 
shall be governed by agreements to be concluded subsequently with the unanimous 
approval of Member States. 
 
ARTICLE  136 
For an initial period of five years after the entry into force of this Treaty, the details of 
and procedure for the association of the countries and territories with the Community 
shall be determined by an Implementing Convention annexed to this Treaty. 
Before the Convention referred to in the preceding paragraph expires, the Council shall, 
acting unanimously, lay down provisions for a further period, on the basis of the 
experience acquired and of the principles set out in this Treaty. 
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PART  FIVE 
 


INSTITUTIONS OF THE COMMUNITY 
 
 


TITLE  I 
 


PROVISIONS GOVERNING THE INSTITUTIONS 
 
 


CHAPTER  1 
 


THE INSTITUTIONS 
 


SECTION  1 
 


THE ASSEMBLY [EUROPEAN PARLIAMENT] 
 
ARTICLE  137 
The Assembly [European Parliament], which shall consist of representatives of the 
peoples of the States brought together in the Community, shall exercise the advisory 
and supervisory powers which are conferred upon it by this Treaty. 
 
ARTICLE  138 
1. The Assembly [European Parliament] shall consist of delegates who shall be 
designated by the respective Parliaments from among their members in accordance with 
the procedure laid down by each Member State. 


2. The number of these delegates shall be as follows: 
 


Belgium  14 
Denmark  10 
Germany  36 
France  36 
Ireland  10 
Italy  36 
Luxembourg  6 
Netherlands  14 
United Kingdom                 36. 


 
 
 
Paragraphs 1 and 2 lapsed on 17 July 1979 in accordance with Article 14 of the Act 
concerning the election of the representatives of the European Parliament. 
 
[1. The representatives in the European Parliament of the peoples of the States 
brought together in the Community shall be elected by direct universal suffrage. 


2. The number of representatives elected in each Member State is as follows: 
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Belgium  24 
Denmark  16 
Germany  81 
Greece  24 
Spain  60 
France  81 
Ireland  15 
Italy  81 
Luxembourg  6 
Netherlands  25 
Portugal  24 
United Kingdom                 81.] 


 
 


3. The Assembly [European Parliament] shall draw up proposals for elections by 
direct universal suffrage in accordance with a uniform procedure in all Member States. 
The Council shall, acting unanimously, lay down the appropriate provisions, which it 
shall recommend to Member States for adoption in accordance with their respective 
constitutional requirements. 
 
ARTICLE  139 
The Assembly [European Parliament] shall hold an annual session. It shall meet, 
without requiring to be convened, on the second Tuesday in March. 
The Assembly [European Parliament] may meet in extraordinary session at the request 
of a majority of its members or at the request of the Council or of the Commission. 
 
ARTICLE  140 
The Assembly [European Parliament] shall elect its President and its officers from 
among its members. 
Members of the Commission may attend all meetings and shall, at their request, be 
heard on behalf of the Commission. 
The Commission shall reply orally or in writing to questions put to it by the Assembly 
[European Parliament] or by its members. 
The Council shall be heard by the Assembly [European Parliament] in accordance with 
the conditions laid down by the Council in its rules of procedure. 
 
ARTICLE  141 
Save as otherwise provided in this Treaty, the Assembly [European Parliament] shall act 
by an absolute majority of the votes cast. 
The rules of procedure shall determine the quorum. 
 
ARTICLE  142 
The Assembly [European Parliament] shall adopt its rules of procedure, acting by a 
majority of its members. 
The proceedings of the Assembly [European Parliament] shall be published in the 
manner laid down in its rules of procedure. 
 







 


 


50 


ARTICLE  143 
The Assembly [European Parliament] shall discuss in open session the annual general 
report submitted to it by the Commission. 
 
ARTICLE  144 
If a motion of censure on the activities of the Commission is tabled before it, the 
Assembly [European Parliament] shall not vote thereon until at least three days after the 
motion has been tabled and only by open vote. 
If the motion of censure is carried by a two-thirds majority of the votes cast, 
representing a majority of the members of the Assembly [European Parliament], the 
members of the Commission shall resign as a body. They shall continue to deal with 
current business until they are replaced in accordance with Article 158. 


 
 


SECTION  2 
 


THE COUNCIL 
 


ARTICLE  145 
To ensure that the objectives set out in this Treaty are attained, the Council shall, in 
accordance with the provisions of this Treaty: 
- ensure co-ordination of the general economic policies of the Member States; 
- have power to take decisions. 
 
ARTICLE  146 
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Article 2. 
[The Council shall consist of representatives of the Member States. Each Government 
shall delegate to it one of its members. 
The office of President shall be held for a term of six months by each member of the 
Council in turn, in the following order of Member States: 
- For a first cycle of six years: Belgium, Denmark, Germany, Greece, Spain, France, 
Ireland, Luxembourg, Netherlands, Portugal, United Kingdom. 
- for the following cycle of six years: Denmark, Belgium, Greece, Germany, 
France, Spain, Italy, Ireland, Netherlands, Luxembourg, United Kingdom, Portugal.] 
 
 
ARTICLE  147 
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Article 3. 
[The Council shall meet when convened by its President on his own initiative or at the 
request of one of its members or of the Commission.] 
 
ARTICLE  148 
1. Save as otherwise provided in this Treaty, the Council shall act by a majority of its 
members. 


2. Where the Council is required to act by a qualified majority, the votes of its 
members shall be weighted as follows: 
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Belgium  5 
Denmark  3 
Germany  10 
Greece  5 
Spain  8 
France  10 
Ireland  3 
Italy  10 
Luxembourg  2 
Netherlands  5 
Portugal  5 
United Kingdom                    10. 


 
For their adoption, acts of the Council shall require at least: 
- forty-one [fifty-four] votes in favour where this Treaty requires them to be adopted 


on a proposal from the Commission, 
- forty-one [fifty-four] votes in favour, cast by at least six members, in other cases. 


3. Abstentions by members present in person or represented shall not prevent the 
adoption by the Council of acts which require unanimity. 
 
 
ARTICLE  149 
Where, in pursuance of this Treaty, the Council acts on a proposal from the 
Commission, unanimity shall be required for an act constituting an amendment to that 
proposal. 
As long as the Council has not acted, the Commission may alter its original proposal, in 
particular where the Assembly [European Parliament] has been consulted on that 
proposal. 
 
ARTICLE  150 
Where a vote is taken, any member of the Council may also act on behalf of not more 
than one other member. 
 
ARTICLE  151 
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Articles 4 and 5. 
[The Council shall adopt its rules of procedure.] 
 
ARTICLE  152 
The Council may request the Commission to undertake any studies which the Council 
considers desirable for the attainment of the common objectives, and to submit to it any 
appropriate proposals. 
 
ARTICLE  153 
The Council shall, after receiving an opinion from the Commission, determine the rules 
governing the committees provided for in this Treaty. 
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ARTICLE  154 
Repealed by Article 7 of the Merger Treaty; see Merger Treaty, Articles 4 and 5. 
[The Council shall, acting by a qualified majority, determine the salaries, allowances 
and pensions of the President and members of the Commission, and of the President, 
Judges, Advocates-General and Registrar of the Court of Justice. It shall also, again by 
qualified majority, determine any payment to be made instead of remuneration.] 
 
 


 
 


SECTION  3 
 


THE COMMISSION 
 


ARTICLE  155 
In order to ensure the proper functioning and development of the common market, the 
Commission shall: 
- ensure that the provisions of this Treaty and the measures taken by the institutions 


pursuant thereto are applied; 
- formulate recommendations or deliver opinions on matters dealt with in this 


Treaty, if it expressly so provides or if the Commission considers it necessary; 
- have its own power of decision and participate in the shaping of measures taken 


by the Council and by the Assembly [European Parliament] in the manner 
provided for in this Treaty; 


- exercise the powers conferred on it by the Council for the implementation of the 
rules laid down by the latter. 


 
ARTICLES  156 to 163 
Repealed by Article 19 of the Merger Treaty; see Merger Treaty, Articles 10 to 18. 
 
ARTICLE  156 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 18 of the Merger Treaty, which reads as follows: 
The Commission shall publish annually, not later than one month before the opening of 
the session of the European Parliament, a general report on the activities of the 
Communities.] 
 
ARTICLE 157 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 10 of the Merger Treaty, which reads as follows: 
1. The Commission shall consist of seventeen members, who shall be chosen on the 
grounds of their general competence and whose independence is beyond doubt. 
The number of members of the Commission may be altered by the Council, acting 
unanimously. 
Only nationals of Member States may be members of the Commission. 
The Commission must include at least one national of each of the Member States, but 
may not include more than two members having the nationality of the same State. 
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2. The members of the Commission shall, in the general interest of the Communities, 
be completely independent in the performance of their duties. 
In the performance of these duties, they shall neither seek nor take instructions from any 
Government or from any other body. 
They shall refrain from any action incompatible with their duties. 
Each Member State undertakes to respect this principle and not to seek to influence the 
members of the Commission in the performance of their tasks. 
The members of the Commission may not, during their term of office, engage in any 
other occupation, whether gainful or not. When entering upon their duties they shall 
give a solemn undertaking that, both during and after their term of office, they will 
respect the obligations arising therefrom and in particular their duty to behave with 
integrity and discretion as regards the acceptance, after they have ceased to hold office, 
of certain appointments or benefits. In the event of any breach of these obligations, the 
Court of Justice may, on application by the Council or the Commission, rule that the 
member concerned be, according to the circumstances, either compulsorily retired in 
accordance with the provisions of Article 13 or deprived of his right to a pension or 
other benefits in its stead.] 
 
ARTICLE  158 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 11 of the Merger Treaty, which reads as follows: 
The members of the Commission shall be appointed by common accord of the 
Governments of the Member States. 
Their term of office shall be four years. It shall be renewable.] 
 
ARTICLE  159 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 72 of the Merger Treaty, which reads as follows: 
Apart from normal replacement, or death, the duties of a member of the Commission 
shall end when he resigns or is compulsorily retired. 
The vacancy thus caused shall be filled for the remainder of the member’s term of 
office. The Council may, acting unanimously, decide that such a vacancy need not be 
filled. 
Save in the case of compulsory retirement under the provisions of Article 13 [of the 
Merger Treaty], members of the Commission shall remain in office until they have been 
replaced.] 
 
ARTICLE  160 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 13 of the Merger Treaty, which reads as follows: 
If any member of the Commission no longer fulfils the conditions required for the 
performance of his duties or if he has been guilty of serious misconduct, the Court of 
Justice may, on application by the Council or the Commission, compulsorily retire him.] 
 







 


 


54 


ARTICLE  161 
[Article repealed by Article 19 of the Merger Treaty] 


[See Article 14 of the Merger Treaty, which reads as follows: 
The President and the six Vice-Presidents of the Commission shall be appointed from 
among its members for a term of two years in accordance with the same procedure as 
that laid down for the appointment of members of the Commission. Their appointments 
may be renewed. 
The Council, acting unanimously, may amend the provisions concerning Vice-
Presidents. 
Save where the entire Commission is replaced, such appointments shall be made after 
the Commission has been consulted. 
In the event of retirement or death, the President and the Vice-Presidents shall be 
replaced for the remainder of their term of office in accordance with the preceding 
provisions.] 
 
ARTICLE  162 
[Article repealed by Article 79 of the Merger Treaty] 


[See Articles 15 and 16 of the Merger Treaty, which read as follows: 
Article 15: 
The Council and the Commission shall consult each other and shall settle by common 
accord their methods of cooperation. 


Article 16: 
The Commission shall adopt its rules of procedure so as to ensure that both it and its 
departments operate in accordance with the provisions of the Treaties establishing the 
European Coal and Ste Community, the European Economic Community and the 
European Atomic Energy Community, and of this Treaty. It shall ensure that these rules 
are published.] 
 
ARTICLE  163 
[Article repealed by Article 19 of the Merger Treaty] 
[See Article 17 of the Merger Treaty, which reads as follows: 
The Commission shall act by a majority of the number of members provided for in 
Article 10. 
A meeting of the Commission shall be valid only if the number of members laid down 
in its rules of procedure is present.] 


 
 


Section  4 
 


The Court of Justice 
 


ARTICLE  164 
The Court of Justice shall ensure that in the interpretation and application of this Treaty 
the law is observed. 
 
ARTICLE  165 
The Court of Justice shall consist of nine [thirteen] Judges. 
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The Court of Justice shall sit in plenary session. It may, however, form chambers, each 
consisting of three or five Judges, either to undertake certain preparatory inquiries or to 
adjudicate on particular categories of cases in accordance with rules laid down for these 
purposes. 
Whenever the Court of Justice hears cases brought before it by a Member State or by 
one of the institutions of the Community or has to give preliminary rulings on questions 
submitted to it pursuant to Article 177, it shall sit in plenary session. 
Should the Court of Justice so request, the Council may, acting unanimously, increase 
the number of Judges and make the necessary adjustments to the second and third 
paragraphs of this Article and to the second paragraph of Article 167. 
 
ARTICLE  166 
The Court of Justice shall be assisted by four Advocates-General. 
It shall be the duty of the Advocate-General, acting with complete impartiality and 
independence, to make, in open court, reasoned submissions on cases brought before the 
Court of Justice, in order to assist the Court in the performance of the task assigned to it 
in Article 164. 
Should the Court of Justice so request, the Council may, acting unanimously, increase 
the number of Advocates-General and make the necessary adjustments to the third 
paragraph of Article 167. 
 
ARTICLE  167 
The Judges and Advocates-General shall be chosen from persons whose independence 
is beyond doubt and who possess the qualifications required for appointment to the 
highest judicial offices in their respective countries or who are jurisconsults of 
recognised competence; they shall be appointed by common accord of the Governments 
of the Member States for a term of six years. 
Every three years there shall be a partial replacement of the Judges. Five [seven] and 
four [six] Judges shall be replaced alternately. 
Every three years there shall be a partial replacement of the Advocates-General. Two 
[three] Advocates-General shall be replaced on each occasion. 
Retiring Judges and Advocates-General shall be eligible for reappointment. 
The Judges shall elect the President of the Court of Justice from among their number for 
a term of three years. He may be re-elected. 
 
ARTICLE  168 
The Court of Justice shall appoint its Registrar and lay down the rules governing his 
service. 
 
ARTICLE  169 
If the Commission considers that a Member State has failed to fulfil an obligation under 
this Treaty, it shall deliver a reasoned opinion on the matter after giving the State 
concerned the opportunity to submit its observations. 
If the State concerned does not comply with the opinion within the period laid down by 
the Commission, the latter may bring the matter before the Court of Justice. 
 
ARTICLE  170 
A Member State which considers that another Member State has failed to fulfil an 
obligation under this Treaty may bring the matter before the Court of Justice. 
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Before a Member State brings an action against another Member State for an alleged 
infringement of an obligation under this Treaty, it shall bring the matter before the 
Commission. 
The Commission shall deliver a reasoned opinion after each of the States concerned has 
been given the opportunity to submit its own case and its observations on the other 
party’s case both orally and in writing. 
If the Commission has not delivered an opinion within three months of the date on 
which the matter was brought before it, the absence of such opinion shall not prevent 
the matter from being brought before the Court of Justice. 
 
ARTICLE  171 
If the Court of Justice finds that a Member State has tailed to fulfil an obligation under 
this Treaty, the State shall be required to take the necessary measures to comply with 
the judgement of the Court of Justice. 
 
ARTICLE  172 
Regulations made by the Council pursuant to the provisions of this Treaty may give the 
Court of Justice unlimited jurisdiction in regard to the penalties provided for in such 
regulations. 
 
ARTICLE  173 
The Court of Justice shall review the legality of acts of the Council and the Commission 
other than recommendations or opinions. It shall for this purpose have jurisdiction in 
actions brought by a Member State, the Council or the Commission on grounds of lack 
of competence, infringement of an essential procedural requirement, infringement of 
this Treaty or of any rule of law relating to its application, or misuse of powers. 
Any natural or legal person may, under the same conditions, institute proceedings 
against a decision addressed to that person or against a decision which, although in the 
form of a regulation or a decision addressed to another person, is of direct and 
individual concern to the former. 
The proceedings provided for in this Article shall be instituted within two months of the 
publication of the measure, or of its notification to the plaintiff, or, in the absence 
thereof, of the day on which it came to the knowledge of the latter, as the case may be. 
 
ARTICLE  174 
If the action is well founded, the Court of Justice shall declare the act concerned to be 
void. 
In the case of a regulation, however, the Court of Justice shall, if it considers this 
necessary, state which of the effects of the regulation which it has declared void shall be 
considered as definitive. 
 
ARTICLE  175 
Should the Council or the Commission, in infringement of this Treaty, fail to act, the 
Member States and the other institutions of the Community may bring an action before 
the Court of Justice to have the infringement established. 
The action shall be admissible only if the institution concerned has first been called 
upon to act. If, within two months of being so called upon, the institution concerned has 
not defined its position, the action may be brought within a further period of two 
months. 
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Any natural or legal person may, under the conditions laid down in the preceding 
paragraphs, complain to the Court of Justice that an institution of the Community has 
failed to address to that person any act other than a recommendation or an opinion. 
 
ARTICLE  176 
The institution whose act has been declared void or whose failure to act has been 
declared contrary to this Treaty shall be required to take the necessary measures to 
comply with the judgement of the Court of Justice. 
This obligation shall not affect any obligation which may result from the application of 
the second paragraph of Article 215. 
 
ARTICLE  177 
The Court of Justice shall have jurisdiction to give preliminary rulings concerning: 
(a) the interpretation of this Treaty; 
(b) the validity and interpretation of acts of the institutions of the Community; 
(c) the interpretation of the statutes of bodies established by an act of the Council, 
where those statutes so provide. 
Where such a question is raised before any court or tribunal of a Member State, that 
court or tribunal may, if it considers that a decision on the question is necessary to 
enable it to give judgement, request the Court of Justice to give a ruling thereon. 
Where any such question is raised in a case pending before a court or tribunal of a 
Member State, against whose decisions there is no judicial remedy under national law, 
that court or tribunal shall bring the matter before the Court of Justice. 
 
ARTICLE  178 
The Court of Justice shall have jurisdiction in disputes relating to compensation for 
damage provided for in the second paragraph of Article 215. 
 
ARTICLE  179 
The Court of Justice shall have jurisdiction in any dispute between the Community and 
its servants within the Limits and under the conditions laid down in the Staff 
Regulations or the Conditions of Employment. 
 
ARTICLE  180 
The Court of Justice shall, within the limits hereinafter laid down, have jurisdiction in 
disputes concerning: 
(a) the fulfilment by Member States of obligations under the Statute of the European 


Investment Bank. In this connection, the Board of Directors of the Bank shall 
enjoy the powers conferred upon the Commission by Article 169; 


(b) measures adopted by the Board of Governors of the Bank. In this connection, any 
Member State, the Commission or the Board of Directors of the Bank may 
institute proceedings under the conditions laid down in Article 173; 


(c) measures adopted by the Board of Directors of the Bank. Proceedings against such 
measures may be instituted only by Member States or by the Commission, under 
the conditions laid down in Article 173, and solely on the grounds of non-
compliance with the procedure provided for in Article 21(2), (5), (6) and (7) of the 
Statute of the Bank. 
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ARTICLE  181 
The Court of Justice shall have jurisdiction to give judgement pursuant to any 
arbitration clause contained in a contract concluded by or on behalf of the Community, 
whether that contract be governed by public or private law. 
 
ARTICLE  182 
The Court of Justice shall have jurisdiction in any dispute between Member States 
which relates to the subject matter of this Treaty if the dispute is submitted to it under a 
special agreement between the parties. 
 
ARTICLE  183 
Save where jurisdiction is conferred on the Court of Justice by this Treaty, disputes to 
which the Community is a party shall not on that ground be excluded from the 
jurisdiction of the courts or tribunals of the Member States. 
 
ARTICLE  184 
Notwithstanding the expiry of the period laid down in the third paragraph of Article 
173, any party may, in proceedings in which a regulation of the Council or of the 
Commission is in issue, plead the grounds specified in the first paragraph of Article 
173, in order to invoke before the Court of Justice the inapplicability of that regulation. 
 
ARTICLE  185 
Actions brought before the Court of Justice shall not have suspensory effect. The Court 
of Justice may, however, if it considers that circumstances so require, order that 
application of the contested act be suspended. 
 
ARTICLE  186 
The Court of Justice may in any cases before it prescribe any necessary interim 
measures. 
 
ARTICLE  187 
The judgements of the Court of Justice shall be enforceable under the conditions laid 
down in Article 192. 
 
ARTICLE  188 
The Statute of the Court of Justice is laid down in a separate Protocol. 
The Court of Justice shall adopt its rules of procedure. These shall require the 
unanimous approval of the Council. 


 
 


CHAPTER  2 
 


PROVISIONS COMMON TO SEVERAL INSTITUTIONS 
 


ARTICLE  189 
In order to carry out their task the Council and the Commission shall, in accordance 
with the provisions of this Treaty, make regulations, issue directives, take decisions, 
make recommendations or deliver opinions. 
A regulation shall have general application. It shall be binding in its entirety and 
directly applicable in all Member States. 







 


 


59 


A directive shall be binding, as to the result to be achieved, upon each Member State to 
which it is addressed, but shall leave to the national authorities the choice of form and 
methods. 
A decision shall be binding in its entirety upon those to whom it is addressed. 
Recommendations and opinions shall have no binding force. 
 
ARTICLE  190 
Regulations, directives and decisions of the Council and of the Commission shall state 
the reasons on which they are based and shall refer to any proposals or opinions which 
were required to be obtained pursuant to this Treaty. 
 
ARTICLE  191 
Regulations shall be published in the Official Journal of the Community. They shall 
enter into force on the date specified in them or, in the absence thereof, on the twentieth 
day following their publication. 
Directives and decisions shall be notified to those to whom they are addressed and shall 
take effect upon such notification. 
 
ARTICLE  192 
Decisions of the Council or of the Commission which impose a pecuniary obligation on 
persons other than States shall be enforceable. 
Enforcement shall be governed by the rules of civil procedure in force in the State in the 
territory of which it is carried out. The order for its enforcement shall be appended to 
the decision, without other formality than verification of the authenticity of the decision, 
by the national authority which the Government of each Member State shall designate 
for this purpose and shall make known to the Commission and to the Court of Justice. 
When these formalities have been completed on application by the party concerned, the 
latter may proceed to enforcement in accordance with the national law, by bringing the 
matter directly before the competent authority. 
Enforcement may be suspended only by a decision of the Court of Justice. However, the 
courts of the country concerned shall have jurisdiction over complaints that enforcement 
is being carried out in an irregular manner. 


 
 


CHAPTER  3 
 


THE ECONOMIC AND SOCIAL COMMITTEE 
 


ARTICLE  193 
An Economic and Social Committee is hereby established. It shall have advisory status. 
The Committee shall consist of representatives of the various categories of economic 
and social activity, in particular, representatives of producers, farmers, carriers, workers, 
dealers, craftsmen, professional occupations and representatives of the general public. 
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ARTICLE  194 
The number of members of the Committee shall be as follows: 
 


Belgium  12 
Denmark  9 
Germany  24 
Greece  12 
Spain  21 
France  24 
Ireland  9 
Italy  24 
Luxembourg  6 
Netherlands  12 
Portugal  12 
United Kingdom                    24. 


 
The members of the Committee shall be appointed by the Council, acting unanimously, 
for four years. Their appointments shall be renewable. 
The members of the Committee shall be appointed in their personal capacity and may 
not be bound by any mandatory instructions. 
 
ARTICLE  195 
1. For the appointment of the members of the Committee, each. Member State shall 
provide the Council with a list containing twice as many candidates as there are seats 
allotted to its nationals. 
The composition of the Committee shall take account of the need to ensure adequate 
representation of the various categories of economic and social activity. 


2. The Council shall consult the Commission. It may obtain the opinion of European 
bodies which are representative of the various economic and social sectors to which the 
activities of the Community are of concern. 
 
ARTICLE  196 
The Committee shall elect its chairman and officers from among its members for a term 
of two years. 
It shall adopt its rules of procedure and shall submit them to the Council for its 
approval, which must be unanimous. 
The Committee shall be convened by its chairman at the request of the Council or of the 
Commission. 
 
ARTICLE  197 
The Committee shall include specialised sections for the principal fields covered by this 
Treaty. 
In particular, it shall contain an agricultural section and a transport section, which are 
the subject of special provisions in the Titles relating to agriculture and transport. 
These specialised sections shall operate within the general terms of reference of the 
Committee. They may not be consulted independently of the Committee. 
Sub-committees may also established within the Committee to prepare, on specific 
questions or in specific fields, draft opinions to be submitted to the Committee for its 
consideration. 
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The rules of procedure shall lay down the methods of composition and the terms of 
reference of the specialised sections and of the subcommittees. 
 
ARTICLE  198 
The Committee must be consulted by the Council or by the Commission where this 
Treaty so provides. The Committee may be consulted by these institutions in all cases in 
which they consider it appropriate. 
The Council or the Commission shall, if it considers it necessary, set the Committee, for 
the submission of its opinion, a time limit which may not be less than ten days from the 
date which the chairman receives notification to this affect. Upon expiry of the time 
limit, the absence of an opinion shall not prevent further action. 
The opinion of the Committee and that of the specialised section, together with a record 
of the proceedings, shall be forwarded to the Council and to the Commission. 


 
 
 
 


TITLE  II 
 


FINANCIAL PROVISIONS 
 
 


ARTICLE  199 
All items of revenue and expenditure of the Community, including those relating to the 
European Social Fund, shall be included in estimates to be drawn up for each financial 
year and shall be shown in the budget. 
The revenue and expenditure shown in the budget shall be in balance. 
 
ARTICLE  200 
1. The budget revenue shall include, irrespective of any other revenue, financial 
contributions of Member States on the following scale: 
 


Netherlands 7.9 
Germany 28 
France 28 
Italy 28 
Luxembourg 0.2 
Netherlands 7.9 


 
 
2. The financial contributions of Member States to cover the expenditure of the 
European Social Fund, however shall be determined on the following scale: 
 


Belgium 8.8 
Germany 32 
France 32 
Italy 20 
Luxembourg 0.2 
Netherlands 7 
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3. The scales may be modified by the Council, acting unanimously. 
 
ARTICLE  201 
The Commission shall examine the conditions under which the financial contributions 
of Member States provided for in Article 200 could be replaced by the Community’s 
own resources, in particular by revenue accruing from the common customs tariff when 
it has been finally introduced. 
To this end, the Commission shall submit proposals to the Council. 
After consulting the Assembly [European Parliament] on these proposals the Council 
may, acting unanimously, lay down the appropriate provisions, which it shall 
recommend to the Member States for adoption in accordance with their respective 
constitutional requirements. 
 
ARTICLE  202 
The expenditure shown in the budget shall be authorised for one financial year, unless 
the regulations made pursuant to Article 209 provide otherwise. 
In accordance with conditions to be laid down pursuant to Article 209, any 
appropriations, other than those relating to staff expenditure, that are unexpended at the 
end of the financial year may be carried forward to the next financial year only. 
Appropriations shall be classified under different chapters grouping items of 
expenditure according to their nature or purpose and subdivided, as far as may be 
necessary, in accordance with the regulations made pursuant to Article 209. 
The expenditure of the Assembly [European Parliament], the Council, the Commission 
and the Court of Justice shall be set out in separate parts of the budget, without 
prejudice to special arrangements for certain common items of expenditure. 
 
ARTICLE  203 
1. The financial year shall run from 1 January to 31 December. 


2. Each institution of the Community shall, before 1 July, draw up estimates of its 
expenditure. The Commission shall consolidate these estimates in a preliminary draft 
budget. It shall attach thereto an opinion which may contain different estimates. 
The preliminary draft budget shall contain an estimate of revenue and an estimate of 
expenditure. 


3. The Commission shall place the preliminary draft budget before the Council not 
later than 1 September of the year preceding that in which the budget is to be 
implemented. 
The Council shall consult the Commission and, where appropriate, the other institutions 
concerned whenever it intends to depart from the preliminary draft budget. 
The Council shall, acting by a qualified majority, establish the draft budget and forward 
it to the Assembly [European Parliament]. 


4. The draft budget shall be placed before the Assembly [European Parliament] not 
later than 5 October of the year preceding that in which the budget is to be 
implemented. 
The Assembly [European Parliament] shall have the right to amend the draft budget, 
acting by a majority of its members, and to propose to the Council, acting by an 
absolute majority of the votes cast, modifications to the draft budget relating to 
expenditure necessarily resulting from this Treaty or from acts adopted in accordance 
therewith. 
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If, within forty-five days of the draft budget being placed before it, the Assembly 
[European Parliament] has given its approval, the budget shall stand as finally adopted. 
If within this period the Assembly [European Parliament] has not amended the draft 
budget nor proposed any modifications thereto, the budget shall be deemed to be finally 
adopted. 
If within this period the Assembly [European Parliament] has adopted amendments or 
proposed modifications, the draft budget together with the amendments or proposed 
modifications shall be forwarded to the Council. 


5. After discussing the draft budget with the Commission and, where appropriate, 
with the other institutions concerned, the Council may, acting by a qualified majority, 
modify any of the amendments adopted by the Assembly [European Parliament] and 
shall pronounce, also by a qualified majority, on the modifications proposed by the 
latter. The draft budget shall be modified on the basis of the proposed modifications 
accepted by the Council. 
If, within fifteen days of the draft budget being placed before it, the Council has not 
modified any of the amendments adopted by the Assembly [European Parliament] and 
has accepted the modifications proposed by the latter, the budget shall be deemed to be 
finally adopted. The Council shall inform the Assembly [European Parliament] that it 
has not modified any of the amendments and has accepted the proposed modifications. 
If within this period the Council has modified one or more of the amendments adopted 
by the Assembly [European Parliament] or has not accepted the modifications proposed 
by the latter, the draft budget shall again be forwarded to the Assembly [European 
Parliament]. The Council shall inform the Assembly [European Parliament] of the 
results of its deliberations. 


6. Within fifteen days of the draft budget being placed before it, the Assembly 
[European Parliament], which shall have been notified of the action taken on its 
proposed modifications, shall act, by a majority of its members and three fifths of the 
votes cast, on the modifications to its amendments made by the Council, and shall adopt 
the budget accordingly. If within this period the Assembly [European Parliament] has 
not acted, the budget shall be deemed to be finally adopted. 


7. When the procedure provided for in this Article has been completed, the President 
of the Assembly [European Parliament] shall declare that the budget has been finally 
adopted. 


8. A maximum rate of increase in relation to the expenditure of the same type to be 
incurred during the current year shall be fixed annually for the total expenditure other 
than that necessarily resulting from this Treaty or from acts adopted in accordance 
therewith. 
The Commission shall, after consulting the Conjunctural Policy Committee and the 
Budgetary Policy Committee, declare what this maximum rate is as it results from: 
- the trend, in terms of volume, of the gross national product within the Community; 
- the average variation in the budgets of the Member States; 
and 
- the trend of the cost of living during the preceding financial year. 
The maximum rate shall be communicated, before 1 May, to all the institutions of the 
Community. The latter shall be required to conform to this during the budgetary 
procedure, subject to the provisions of the fourth and fifth subparagraphs of this 
paragraph. 
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If, in respect of expenditure other than that necessarily resulting from this Treaty or 
from acts adopted in accordance therewith, the actual rate of increase in the draft budget 
established by the Council is over half the maximum rate, the Assembly [European 
Parliament] may, exercising its right of amendment, further increase the total amount of 
that expenditure to a limit not exceeding half the maximum rate. 
Where, in exceptional cases, the Assembly [European Parliament], the Council or the 
Commission considers that the activities of the Communities require that the rate 
determined according to the procedure laid down in this paragraph should be exceeded, 
another rate may be fixed by agreement between the Council, acting by a qualified 
majority, and the Assembly [European Parliament], acting by a majority of its members 
and three fifths of the votes cast. 


9. Each institution shall exercise the powers conferred upon it by this Article, with 
due regard for the provisions of this Treaty and for acts adopted in accordance 
therewith, in particular those relating to the Communities’ own resources and to the 
balance between revenue and expenditure. 
 
Amended by: 
Article 12 of the Treaty amending Certain Financial Provisions, 22 July 1975 
ARTICLE  203 
1. The financial year shall run from 1 January to 31 December. 


2. Each institution of the Community shall, before 1 July, draw up estimates of its 
expenditure. The Commission shall consolidate these estimates in a preliminary draft 
budget. It shall attach thereto an opinion which may contain different estimates. 
The preliminary draft budget shall contain an estimate of revenue and an estimate of 
expenditure. 


3. The Commission shall place the preliminary draft budget before the Council not 
later than 1 September of the year preceding that in which the budget is to be 
implemented. 
The Council shall consult the Commission and, where appropriate, the other institutions 
concerned whenever it intends to depart from the preliminary draft budget. 
The Council, acting by a qualified majority, shall establish the draft budget and forward 
it to the European Parliament. 


4. The draft budget shall be placed before the European Parliament not later than 
5 October of the year preceding that in which the budget is to be implemented. 
The European Parliament shall have the right to amend the draft budget, acting by a 
majority of its members, and to propose to the Council, acting by an absolute majority 
of the votes cast, modifications to the draft budget relating to expenditure necessarily 
resulting from this Treaty or from acts adopted in accordance therewith. 
If, within 45 days of the draft budget being placed before it, the European Parliament 
has given its approval, the budget shall stand as finally adopted. If within this period the 
European Parliament has not amended the draft budget nor proposed any modifications 
thereto, the budget shall be deemed to be finally adopted. 
If within this period the European Parliament has adopted amendments or proposed 
modifications, the draft budget together with the amendments or proposed modifications 
shall be forwarded to, the Council. 


5. After discussing the draft budget with the Commission and, where appropriate, 
with the other institutions concerned, the Council shall act under the following 
conditions: 
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(a) The Council may, acting by a qualified majority, modify any of the amendments 
adopted by the European Parliament; 
(b) With regard to the proposed modifications: 


- where a modification proposed by the European Parliament does not have 
the effect of increasing the total amount of the expenditure of an institution, 
owing in particular to the fact that the increase in expenditure which it would 
involve would be expressly compensated by one or more proposed 
modifications correspondingly reducing expenditure, the Council may, 
acting by a qualified majority, reject the proposed modification. In the 
absence of a decision to reject it, the proposed modification shall stand as 
accepted; 


- where a modification proposed by the European Parliament has the effect of 
increasing the total amount of the expenditure of an institution, the Council 
may, acting by a qualified majority, accept this proposed modification. In the 
absence of a decision to accept it, the proposed modification shall stand as 
rejected; 


- where, in pursuance of one of the two preceding subparagraphs, the Council 
has rejected a proposed modification, it may, acting by a qualified majority, 
either retain the amount shown in the draft budget or fix another amount. 


The draft budget shall be modified on the basis of the proposed modifications accepted 
by the Council. 
If within 15 days of the draft being placed before it, the Council has not modified any of 
the amendments adopted by the European Parliament and if the modifications proposed 
by the latter have been accepted, the budget shall be deemed to be finally adopted. The 
Council shall inform the European Parliament that it has not modified any of the 
amendments and that the proposed modifications have been accepted. 
If within this period the Council has modified one or more of the amendments adopted 
by the European Parliament or if the modifications proposed by the latter have been 
rejected or modified, the modified draft budget shall again be forwarded to the 
European Parliament. The Council shall inform the European Parliament of the results 
of its deliberations. 
6. Within 15 days of the draft budget being placed before it, the European 
Parliament, which shall have been notified of the action taken on its proposed 
modifications, may, acting by a majority of its members and three-fifths of the votes 
cast, amend or reject the modifications to its amendments made by the Council and shall 
adopt the budget accordingly. If within this period the European Parliament has not 
acted, the budget shall be deemed to be finally adopted. 


7. When the procedure provided for in this Article has been completed, the President 
of the European Parliament shall declare that the budget has been finally adopted. 


8. However, the European Parliament, acting by a majority of its members and two-
thirds of the votes cast, may, if there are important reasons, reject the draft budget and 
ask for a new draft to be submitted to it. 


9. A maximum rate of increase in relation to the expenditure of the same type to be 
incurred during the current year shall be fixed annually for the total expenditure other 
than that necessarily resulting from this Treaty or from acts adopted in accordance 
therewith. 
The Commission shall, after consulting the Economic Policy Committee, declare what 
this maximum rate is as it results from: 
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- the trend, in terms of volume, of the gross. national product within the 
Community; 


- the average variation in the budgets of the Member States; 
and 
- the trend of the cost of living during the preceding financial year. 
The maximum rate shall be communicated, before 1 May, to all the institutions of the 
Community. The latter shall be required to conform to this during the budgetary 
procedure, subject to the provisions of the fourth and fifth subparagraphs of this 
paragraph. 
If, in respect of expenditure other than that necessarily resulting from this Treaty or 
from acts adopted in accordance therewith, the actual rate of increase in the draft 
budget, established by the Council is over half the maximum rate, the European 
Parliament may, exercising its right of amendment, further increase the total amount of 
that expenditure to a limit not exceeding half the maximum rate. 
Where the European Parliament, the Council or the Commission consider that the 
activities of the Communities require that the rate determined according to the 
procedure laid down in this paragraph should be exceeded, another rate may be fixed by 
agreement between the Council, acting by a qualified majority, and the European 
Parliament, acting by a majority of its members and three-fifths of the votes cast. 


10. Each institution shall exercise the powers conferred upon it by this Article, with 
due regard for the provisions of the Treaty and for acts adopted in accordance therewith, 
in particular those relating to the Communities’ own resources and to the balance 
between revenue and expenditure. 
 
ARTICLE  203 a 
By way of derogation from the provisions of Article 203, the following provisions shall 
apply to budgets for financial years preceding the financial year 1975: 


1. The financial year shall run from 1 January to 31 December. 


2. Each institution of the Community shall, before 1 July, draw up estimates of its 
expenditure. The Commission shall consolidate these estimates in a preliminary draft 
budget. It shall attach thereto an opinion which may contain different estimates. 
The preliminary draft budget shall contain an estimate of revenue and an estimate of 
expenditure. 


3. The Commission shall place the preliminary draft budget before the Council not 
later than 1 September of the year preceding that in which the budget is to be 
implemented. 
The Council shall consult the Commission and, where appropriate, the other institutions 
concerned whenever it intends to depart from the preliminary draft budget. 
The Council shall, acting by a qualified majority, establish the draft budget and forward 
it to the Assembly [European Parliament]. 


4. The draft budget shall be placed before the Assembly [European Parliament] not 
later than 5 October of the year preceding that in which the budget is to be 
implemented. 
The Assembly [European Parliament] shall have the right to propose to the Council 
modifications to the draft budget. 
If, within forty-five days of the draft budget being placed before it, the Assembly 
[European Parliament] has given its approval or has not proposed any modifications to 
the draft budget, the budget shall be deemed to be finally adopted. 
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If within this period the Assembly [European Parliament] has proposed modifications, 
the draft budget together with the proposed modifications shall be forwarded to the 
Council. 


5. The Council shall, after discussing the draft budget with the Commission and, 
where appropriate, with the other institutions concerned, adopt the budget, within thirty 
days of the draft budget being placed before it, under the following conditions. 
Where a modification proposed by the Assembly [European Parliament] does not have 
the effect of increasing the total amount of the expenditure of an institution, owing in 
particular to the fact that the increase in expenditure which it would involve would be 
expressly compensated by one or more proposed modifications correspondingly 
reducing expenditure, the Council may, acting by a qualified majority, reject the 
proposed modification. In the absence of a decision to reject it, the proposed 
modification shall stand as accepted. 
Where a modification proposed by the Assembly [European Parliament] has the effect 
of increasing the total amount of the expenditure of an institution, the Council must act 
by a qualified majority in accepting the proposed modification. 
Where, in pursuance of the second or third subparagraph of this paragraph, the Council 
has rejected or has not accepted a proposed modification, it may, acting by a qualified 
majority, either retain the amount shown in the draft budget or fix another amount. 


6. When the procedure provided for in this Article has been completed, the President 
of the Council shall declare that the budget has been finally adopted. 


7. Each institution shall exercise the powers conferred upon it by this Article, with 
due regard for the provisions of this Treaty and for acts adopted in accordance 
therewith, in particular those relating to the Communities’ own resources and to the 
balance between revenue and expenditure.” 
 
ARTICLE  204 
If, at the beginning of a financial year, the budget has not yet been voted, a sum 
equivalent to not more than one twelfth of the budget appropriations for the preceding 
financial year may be spent each month in respect of any chapter or other subdivision of 
the budget in accordance with the provisions of the regulations made pursuant to Article 
209; this arrangement shall not, however, have the effect of placing at the disposal of 
the Commission appropriations in excess of one twelfth of those provided for in the 
draft budget in course of preparation. 
The Council may, acting by a qualified majority, provided that the other conditions laid 
down in the first paragraph are observed, authorise expenditure in excess of one twelfth. 
Member States shall pay every month, on a provisional basis and in accordance with the 
scales laid down for the preceding financial year, the amounts necessary to ensure 
application of this Article. 
 
Amended by: 
Article 13 of the Treaty amending Certain Financial Provisions, 22 July 1975: 
ARTICLE  204 
If at the beginning of a financial year, the budget has not yet been voted, a sum 
equivalent to not more than one-twelfth of the budget appropriations for the preceding 
financial year may be spent each month in respect of any chapter or other subdivision of 
the budget in accordance with the provisions of the Regulations made pursuant to 
Article 209; this arrangement shall not, however, have the effect of placing at the 
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disposal of the Commission appropriations in excess of one-twelfth of those provided 
for in the draft budget in course of preparation. 
The Council may, acting by a qualified majority, provided that the other conditions laid 
down in the first subparagraph are observed, authorize expenditure in excess of one-
twelfth. 
If the decision relates to expenditure which does not necessarily result from this Treaty 
or from acts adopted in accordance therewith, the Council shall forward it immediately 
to the European Parliament; within 30 days the European Parliament, acting by a 
majority of its members and three-fifths of the votes cast, may adopt a different decision 
on the expenditure in excess of the one-twelfth referred to in the first subparagraph. 
‘Ibis part of the decision of the Council shall be suspended until the European 
Parliament has taken its decision. If within the said period the European Parliament has 
not taken a decision which differs from the decision of the Council, the latter shall be 
deemed to be finally adopted. 
The decisions referred to in the second and third subparagraphs shall lay down the 
necessary measures relating to resources to ensure application of this Article. 
 
ARTICLE  205 
The Commission shall implement the budget, in accordance with the provisions of the 
regulations made pursuant to Article 209, on its own responsibility and within the limits 
of the appropriations. 
The regulations shall lay down detailed rules for each institution concerning its part in 
effecting its own expenditure. 
Within the budget, the Commission may, subject to the limits and conditions laid down 
in the regulations made pursuant to Article 209, transfer appropriations from one 
chapter to another or from one sub-division to another. 
 
Article added by: 
Article 14 of the Treaty amending Certain Financial Provisions, 22 July 1975: 
ARTICLE  205a 
The Commission shall submit annually to the Council and to the European Parliament 
the accounts of the preceding financial year relating to the implementation of the 
budget. The Commission shall also forward to them a financial statement of the assets 
and liabilities of the Community. 
 
ARTICLE  206 
The accounts of all revenue and expenditure shown in the budget shall be examined by 
an Audit Board consisting of auditors whose independence is beyond doubt, one of 
whom shall be chairman. The Council shall, acting unanimously, determine the number 
of the auditors. The auditors and the chairman of the Audit Board shall be appointed by 
the Council, acting unanimously, for a period of five years. Their remuneration shall be 
determined by the Council, acting by a qualified majority. 
The purpose of the audit, which shall be based on records and, if necessary, performed 
on the spot, shall be to establish that all revenue has been received and all expenditure 
incurred in a lawful and regular manner and that the financial management has been 
sound. After the close of each financial year, the Audit Board shall draw up a report, 
which shall be adopted by a majority of its members. 
The Commission shall submit annually to the Council and to the Assembly [European 
Parliament] the accounts of the preceding financial year relating to the implementation 
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of the budget, together with the report of the Audit Board. The Commission shall also 
forward to them a financial statement of the assets and liabilities of the Community. 
The Council and the Assembly [European Parliament] shall give a discharge to the 
Commission in respect of the implementation of the budget. To this end, the report of 
the Audit Board shall be examined in turn by the Council, which shall act by a qualified 
majority, and by the Assembly [European Parliament]. The Commission shall stand 
discharged only after the Council and the Assembly [European Parliament] have acted. 
 
 
Amended by: 
Article 15 of the Treaty amending Certain Financial Provisions, 22 July 1975: 
ARTICLE  206 
1. A Court of Auditors is hereby established. 


2. The Court of Auditors shall consist of nine [twelve] members. 


3. The members of the Court of Auditors shall be chosen from among persons who 
belong or have belonged in their respective countries to external audit bodies or who are 
especially qualified for this office. Their independence must be beyond doubt. 


4. The members of the Court of Auditors shall be appointed for a term of six years 
by the Council, acting unanimously after consulting the European Parliament. 
However, when the first appointments are made, four members of the Court of 
Auditors, chosen by lot, shall be appointed for a term of office of four years only. 
The members of the Court of Auditors shall be eligible for reappointment. 
They shall elect the President of the Court of Auditors from among their number for a 
term of three years. The President may be re-elected. 


5. The members of the Court of Auditors shall, in the general interest of the 
Community, be completely independent in the performance of their duties. 
In the performance of these duties, they shall neither seek nor take instructions from any 
government or from any other body. They shall refrain from any action incompatible 
with their duties. 


6. The members of the Court of Auditors may not, during their term of office, engage 
in any other occupation, whether gainful or not. When entering upon their duties they 
shall give a solemn undertaking that, both during and after their term of office, they will 
respect the obligations arising therefrom and in particular their duty to behave with 
integrity and discretion as regards the acceptance, after they have ceased to hold office, 
of certain appointments or benefits. 


7. Apart from normal replacement, or death, the duties of a member of the Court of 
Auditors shall end when he resigns, or is compulsorily retired by a ruling of the Court of 
Justice pursuant to paragraph 8. 
The vacancy thus caused shall be filled for the remainder of the member’s term of 
office. 
Save in the case of compulsory retirement, members of the Court of Auditors shall 
remain in office until they have been replaced. 


8. A member of the Court of Auditors may be deprived of his office or of his right to 
a pension or other benefits in its stead only if the Court of Justice, at the request of the 
Court of Auditors, finds that he no longer fulfils the requisite conditions or meets the 
obligations arising from his office. 
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9. The Council, acting by a qualified majority, shall determine the conditions of 
employment of the President and the members of the Court of Auditors and in particular 
their salaries, allowances and pensions. It shall also, by the same majority, determine 
any payment to be made instead of remuneration. 


10. The provisions of the Protocol on the Privileges and Immunities of the European 
Communities applicable to the Judges of the Court of Justice shall also apply to the 
members of the Court of Auditors. 
 
New Article introduced and added by: 
Article 16 of the Treaty amending Certain Financial Provisions, 22 July 1975: 
ARTICLE  206a 
1. The Court of Auditors shall examine the accounts of all revenue and expenditure 
of the Community. It shall also examine the accounts of all revenue and expenditure of 
all bodies set up by the Community in so far as the relevant constituent instrument does 
not preclude such examination. 


2. The Court of Auditors shall examine whether all revenue has been received and all 
expenditure incurred in a lawful and regular manner and whether the financial 
management has been sound. 
The audit of revenue shall be carried out on the basis both of the amounts established as 
due and the amounts actually paid to the Community. 
The audit of expenditure shall be carried out on the basis both of commitments 
undertaken and payments made. 
These audits may be carried out before the closure of accounts for the financial year in 
question. 


3. The audit shall be based on records and, if necessary, performed on the spot in the 
institutions of the Community and in the Member States. In the Member States the audit 
shall be carried out in liaison with the national audit bodies or, if these do not have the 
necessary powers, with the competent national departments. These bodies or 
departments shall inform the Court of Auditors whether they intend to take part in the 
audit. 
The institutions of the Community and the national audit bodies or, if these do not have 
the necessary powers, the competent national departments, shall forward to the Court of 
Auditors, at its request, any document or information necessary to carry out its task. 


4. The Court of Auditors shall draw up an annual report after the close of each 
financial year. It shall be forwarded to the institutions of the Community and shall be 
published, together with the replies of these institutions to the observations of the Court 
of Auditors, in the Official Journal of the European Communities. 
The Court of Auditors may also, at any time, submit observations on specific questions 
and deliver opinions at the request of one of the institutions of the Community. 
It shall adopt its annual reports or opinions by a majority of its members. 
It shall assist the European Parliament and the Council in exercising their powers of 
control over the implementation of the budget. 
 
New Article introduced and added by: 
Article 17 of the Treaty amending Certain Financial Provisions, 22 July 1975: 
ARTICLE  206b 
The European Parliament, acting on a recommendation from the Council which shall act 
by a qualified majority, shall give a discharge to the Commission in respect of the 
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implementation of the budget. To this end, the Council and the European Parliament in 
turn shall examine the accounts and the financial statement referred to in Article 205a 
and the annual report by the Court of Auditors together with the replies of the 
institutions under audit to the observations of the Court of Auditors. 
 
ARTICLE  207 
The budget shall be drawn up in the unit of account determined in accordance with the 
provisions of the regulations made pursuant to Article 209. 
The financial contributions provided for in Article 200(1) shall be placed at the disposal 
of the Community by the Member States in their national currencies. 
The available balances of these contributions shall be deposited with the Treasuries of 
Member States or with bodies designated by them. While on deposit, such funds shall 
retain the value corresponding to the parity, at the date of deposit, in relation to the unit 
of account referred to in the first paragraph. 
The balances may be invested on terms to be agreed between the Commission and the 
Member State concerned. 
The regulations made pursuant to Article 209 shall lay down the technical conditions 
under which financial operations relating to the European Social Fund shall be carried 
out. 
 
ARTICLE  208 
The Commission may, provided it notifies the competent authorities of the Member 
States concerned, transfer into the currency of one of the Member States its holdings in 
the currency of another Member State, to the extent necessary to enable them to be used 
for purposes which come within the scope of this Treaty. The Commission shall as far 
as possible avoid making such transfers if it possesses cash or liquid assets in the 
currencies which it needs. 
The Commission shall deal with each Member State through the authority designated by 
the State concerned. In carrying out financial operations the Commission shall employ 
the services of the bank of issue of the Member State concerned or of any other 
financial institution approved by that State. 
 
ARTICLE  209 
The Council shall, acting unanimously on a proposal from the Commission: 
(a) make financial regulations specifying in particular the procedure to be adopted for 


establishing and implementing the budget and for presenting and auditing 
accounts; 


(b) determine the methods and procedure whereby the contributions of Member States 
shall be made available to the Commission; 


(c) lay down rules concerning the responsibility of authorising officers and 
accounting officers and concerning appropriate arrangements for inspection. 


 
Amended by: 
Article 18 of the Treaty amending Certain Financial Provisions, 22 July 1975 
ARTICLE  209 
The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and obtaining the opinion the Court of Auditors, 
shall: 
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(a) make Financial Regulations specifying in particular the procedure to be adopted 
for establishing and implementing the budget and for presenting and auditing 
accounts; 


(b) determine the methods and procedure whereby the budget revenue provided under 
the arrangements relating to the Communities’ own resources shall be made 
available to the Commission, and determine the measures to be applied, if need be, 
to meet cash requirements; 


(c) lay down rules concerning the responsibility of authorizing officers and 
accounting officers and concerning appropriate arrangements for inspection. 
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PART  SIX 
 


GENERAL AND FINAL PROVISIONS 
 
 


ARTICLE  210 
The Community shall have legal personality. 
 
ARTICLE  211 
In each of the Member States, the Community shall enjoy the most extensive legal 
capacity accorded to legal persons under their laws; it may, in particular, acquire or 
dispose of movable and immovable property and may be a party to legal proceedings. 
To this end, the Community shall be represented by the Commission. 
 
ARTICLE  212 
[Repealed by Article 24(2) of the Merger Treaty; see Merger Treaty, Article 24(1), 
second subparagraph.] 
[See Article 24(1) of the Merger Treaty, which reads as follows: 


1. The officials and other servants of the European Coal and Steel Community, the 
European Economic Community and the European Atomic Energy Community shall, at 
the date of entry into force of this Treaty, become officials and other servants of the 
European Communities and form part of the single administration of those 
Communities. 
The Council shall, acting by a qualified majority on a proposal from the Commission 
and after consulting the other institutions concerned, lay down the Staff Regulations of 
officials of the European Communities and the Conditions of Employment of other 
servants of those Communities.] 
 
ARTICLE  213 
The Commission may, within the limits and under the conditions laid down by the 
Council in accordance with the provisions of this Treaty, collect any information and 
carry out any checks required for the performance of the tasks entrusted to it. 
 
ARTICLE  214 
The members of the institutions of the Community, the members of committees, and the 
officials and other servants of the Community shall be required, even after their duties 
have ceased, not to disclose information of the kind covered by the obligation of 
professional secrecy, in particular information about undertakings, their business 
relations or their cost components. 
 
ARTICLE  215 
The contractual liability of the Community shall be governed by the law applicable to 
the contract in question. 
In the case of non-contractual liability, the Community shall, in accordance with the 
general principles common to the laws of the Member States, make good any damage 
caused by its institutions or by its servants in the performance of their duties. 
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The personal liability of its servants towards the Community shall be governed by the 
provisions laid down in their Staff Regulations or in the Conditions of Employment 
applicable to them. 
 
ARTICLE  216 
The seat of the institutions of the Community shall be determined by common accord of 
the Governments of the Member States. 
 
ARTICLE  217 
The rules governing the languages of the institutions of the Community shall, without 
prejudice to the provisions contained in the rules of procedure of the Court of Justice, be 
determined by the Council, acting unanimously. 
 
ARTICLE  218 
[Repealed by the second paragraph of Article 28 of the Merger Treaty; see Merger 
Treaty, first paragraph of Article 28.] 
[See the first paragraph of Article 28 of the Merger Treaty, which reads as follows: 
The European Communities shall enjoy in the territories of the Member States such 
privileges and immunities as are necessary for the performance of their tasks, under the 
conditions laid down in the Protocol annexed to this Treaty. The same apply to the 
European investment Bank.] 
 
ARTICLE  219 
Member States undertake not to submit a dispute concerning the interpretation or 
application of this Treaty to any method of settlement other than those provided for 
therein. 
 
ARTICLE  220 
Member States shall, so far as is necessary, enter into negotiations with each other with 
a view to securing for the benefit of their nationals: 
- the protection of persons and the enjoyment and protection of rights under the 


same conditions as those accorded by each State to its own nationals; 
- the abolition of double taxation within the Community; 
- the mutual recognition of companies or firms within the meaning of the second 


paragraph of Article 58, the retention of legal personality in the event of transfer 
of their seat from one country to another, and the possibility of mergers between 
companies or firms governed by the laws of different countries; 


- the simplification of formalities governing the reciprocal recognition and 
enforcement of judgements of courts or tribunals and of arbitration awards. 


 
ARTICLE  221 
Within three years of the entry into force of this Treaty, Member States shall accord 
nationals of the other Member States the same treatment as their own nationals as 
regards participation in the capital of companies or firms within the meaning of Article 
58, without prejudice to the application of the other provisions of this Treaty. 
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ARTICLE  222 
This Treaty shall in no way prejudice the rules in Member States governing the system 
of property ownership. 
 
ARTICLE  223 
1. The provisions of this Treaty shall not preclude the application of the following 
rules: 
(a) No Member State shall be obliged to supply information the disclosure of which it 
considers contrary to the essential interests of its security; 
(b) Any Member State may take such measures as it considers necessary for the 
protection of the essential interests of its security which are connected with the 
production of or trade in arms, munitions and war material; such measures shall not 
adversely affect the conditions of competition in the common market regarding products 
which are not intended for specifically military purposes. 


2. During the first year after the entry into force of this Treaty, the Council shall, 
acting unanimously, draw up a list of products to which the provisions of paragraph 1(b) 
shall apply. 


3. The Council may, acting unanimously on a proposal from the Commission, make 
changes in this list. 
 
ARTICLE  224 
Member States shall consult each other with a view to taking together the steps needed 
to prevent the functioning of the common market being affected by measures which a 
Member State may be called upon to take in the event of serious internal disturbances 
affecting the maintenance of law and order, in the event of war serious international 
tension constituting a threat of war, or in order to carry out obligations it has accepted 
for the purpose of maintaining peace and international security. 
 
ARTICLE  225 
If measures taken in the circumstances referred to in Articles 223 and 224 have the 
effect of distorting the conditions of competition in the common market, the 
Commission shall, together with the State concerned, examine how these measures can 
be adjusted to the rules laid down in this Treaty. 
By way of derogation from the procedure laid down in Articles 169 and 170, the 
Commission or any Member State may bring the matter directly before the Court of 
Justice if it considers that another Member State is making improper use of the powers 
provided for in Articles 223 and 224. The Court of Justice shall give its ruling in 
camera. 
 
ARTICLE  226 
1. If, during the transitional period, difficulties arise which are serious and liable to 
persist in any sector of the economy or which could bring about serious deterioration in 
the economic situation of a given area, a Member State may apply for authorisation to 
take protective measures in order to rectify the situation and adjust the sector concerned 
to the economy of the common market. 


2. On application by the State concerned, the Commission shall, by emergency 
procedure, determine without delay the protective measures which it considers 
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necessary, specifying the circumstances and the manner in which they are to be put into 
effect. 


3. The measures authorised under paragraph 2 may involve derogations from the 
rules of this Treaty, to such an extent and for such periods as are strictly necessary in 
order to attain the objectives referred to in paragraph 1. Priority shall be given to such 
measures as will least disturb the functioning of the common market. 
 
ARTICLE  227 
1. This Treaty shall apply to the Kingdom of Belgium, the Kingdom of Denmark, the 
Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French 
Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom 
of the Netherlands, the Portuguese Republic and the United Kingdom of Great Britain 
and Northern Ireland. 


2. With regard to Algeria and the French overseas departments, the general and 
particular provisions of this Treaty relating to: 
- the free movement of goods; 
- agriculture, save for Article 40(4); 
- the liberalisation of services; 
- the rules on competition; 
- the protective measures provided for in Articles 108, 109 and 226; 
- the institutions, 
shall apply as soon as this Treaty enters into force. 
The conditions under which the other provisions of this Treaty are to apply shall be 
determined, within two years of the entry into force of this Treaty, by decisions of the 
Council, acting unanimously on a proposal from the Commission. 
The institutions of the Community will, within the framework of the procedures 
provided for in this Treaty, in particular Article c 226, take care that the economic and 
social development of these areas is made possible. 


3. The special arrangements for association set out in Part Four of this Treaty shall 
apply to the overseas countries and territories listed in Annex IV to this Treaty. 
This Treaty shall not apply to those overseas countries and territories having special 
relations with the United Kingdom of Great Britain and Northern Ireland which are not 
included in the aforementioned list. 


4. The provisions of this Treaty shall apply to the European territories for whose 
external relations a Member State is responsible. 


5. Notwithstanding the preceding paragraphs: 
(a) This Treaty shall not apply to the Faroe Islands. The Government of the Kingdom 


of Denmark may, however, give notice, by a declaration deposited by 31 
December 1975 at the latest with the Government of the Italian Republic, which 
shall transmit it certified copy thereof to each of the Governments of the other 
Member States, that this Treaty shall apply to those Islands. In that event, this 
Treaty shall apply to those Islands from the first day of the second month 
following the deposit of the declaration. 


(b) This Treaty shall not apply to the Sovereign Base Areas of the United Kingdom of 
Great Britain and Northern Ireland in Cyprus. 


(c) This Treaty shall apply to the Channel Islands and the Isle of Man only to the 
extent necessary to ensure the implementation of the arrangements for those 
islands set out in the Treaty concerning the accession of new Member States to the 
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European Economic Community and to the European Atomic Energy Community 
signed on 22 January 1972. 


 
ARTICLE  228 
1. Where this Treaty provides for the conclusion of agreements between the 
Community and one or more States or an international organisation, such agreements 
shall be negotiated by the Commission. Subject to the powers vested in the Commission 
in this field, such agreements shall be concluded by the Council, after consulting the 
Assembly [European Parliament] where required by this Treaty. 
The Council, the Commission or a Member State may obtain beforehand the opinion of 
the Court of Justice as to whether an agreement envisaged is compatible with the 
provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the 
agreement may enter into force only in accordance with Article 236. 


2. Agreements concluded under these conditions shall be binding on the institutions 
of the Community and on Member States. 
 
ARTICLE  229 
It shall be for the Commission to ensure the maintenance of all appropriate relations 
with the organs of the United Nations, of its specialised agencies and of the General 
Agreement on Tariffs and Trade. 
The Commission shall also maintain such relations as are appropriate with all 
international organisations. 
 
ARTICLE  230 
The Community shall establish all appropriate forms of co-operation with the Council 
of Europe. 
 
ARTICLE  231 
The Community shall establish close co-operation with the Organisation for European 
Economic Co-operation, the details to be determined by common accord. 
 
ARTICLE  232 
1. The provisions of this Treaty shall not affect the provisions of the Treaty 
establishing the European Coal and Steel Community, in particular as regards the rights 
and obligations of Member States, the powers of the institutions of that Community and 
the rules laid down by that Treaty for the Functioning of the common market in coal 
and steel. 


2. The provisions of this Treaty shall not derogate from those of the Treaty 
establishing the European Atomic Energy Community. 
 
ARTICLE  233 
The provisions of this Treaty shall not preclude the existence or completion of regional 
unions between Belgium and Luxembourg, or between Belgium, Luxembourg and the 
Netherlands, to the extent that the objectives of these regional unions are not attained by 
application of this Treaty. 
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ARTICLE  234 
The rights and obligations arising from agreements concluded before the entry into 
force of this Treaty between one or more Member States on the one hand, and one or 
more third countries on the other, shall not be affected by the provisions of this Treaty. 
To the extent that such agreements are not compatible with this Treaty, the Member 
State or States concerned shall take all appropriate steps to eliminate the 
incompatibilities established. Member States shall, where necessary, assist each other to 
this end and shall, where appropriate, adopt a common attitude. 
In applying the agreements referred to in the first paragraph, Member States shall take 
into account the fact that the advantages accorded under this Treaty by each Member 
State form an integral part of the establishment of the Community and are thereby 
inseparably linked with the creation of common institutions, the conferring of powers 
upon them and the granting of the same advantages by all the other Member States. 
 
ARTICLE  235 
If action by the Community should prove necessary to attain, in the course of the 
operation of the common market, one of they objectives of the Community and this 
Treaty has not provided the necessary powers, the Council shall, acting unanimously on 
a proposal from the Commission and after consulting the Assembly [European 
Parliament], take the appropriate measures. 
 
ARTICLE  236 
The Government of any Member State or the Commission may submit to the Council 
proposals for the amendment of this Treaty. 
If the Council, after consulting the Assembly [European Parliament] and, where 
appropriate, the Commission, delivers an opinion in favour of calling a conference of 
representatives of the Governments of the Member States, the conference shall be 
convened by the President of the Council for the purpose of determining by common 
accord the amendments to be made to this Treaty. 
The amendments shall enter into force after being ratified by all the Member States in 
accordance with their respective constitutional requirements. 
 
ARTICLE  237 
Any European State may apply to become a member of the Community. It shall address 
its application to the Council, which shall act unanimously after obtaining the opinion 
of the Commission. 
The conditions of admission and the adjustments to this Treaty necessitated thereby 
shall be the subject of an agreement between the Member States and the applicant State. 
This agreement shall be submitted for ratification by all the Contracting States in 
accordance with their respective constitutional requirements. 
 
ARTICLE  238 
The Community may conclude with a third State, a union of States or an international 
organisation agreements establishing an association involving reciprocal rights and 
obligations, common action and special procedures. 
These agreements shall be concluded by the Council, acting unanimously after 
consulting the Assembly [European Parliament]. 
Where such agreements call for amendments to this Treaty, these amendments shall first 
be adopted in accordance with the procedure laid down in Article 236. 
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ARTICLE  239 
The Protocols annexed to this Treaty by common accord of the Member States shall 
form an integral part thereof. 


 
 


SETTING UP OF THE INSTITUTIONS 
 
 


ARTICLE  240 
This Treaty is concluded for an unlimited period. 
 
ARTICLE  241 
The Council shall meet within one month of the entry into force of this Treaty. 
 
ARTICLE  242 
The Council shall, within three months of its first meeting, take all appropriate measures 
to constitute the Economic and Social Committee. 
 
ARTICLE  243 
The Assembly [European Parliament] shall meet within two months of the first meeting 
of the Council, having been convened by the President of the Council, in order to elect 
its officers and draw up its rules of procedure. Pending the election of its officers, the 
oldest member shall take the chair. 
 
ARTICLE  244 
The Court of Justice shall take up its duties as soon as its members have been appointed. 
Its first President shall be appointed for three years in the same manner as its members. 
The Court of Justice shall adopt its rules of procedure within three months of taking up 
its duties. 
No matter may be brought before the Court of Justice until its rules of procedure have 
been published. The time within which an action must be brought shall run only from 
the date of this publication. 
Upon his appointment, the President of the Court of Justice shall exercise the powers 
conferred upon him by this Treaty. 
 
ARTICLE  245 
The Commission shall take up its duties and assume the responsibilities conferred upon 
it by this Treaty as soon as its members have been appointed. 
Upon taking up its duties, the Commission shall undertake the studies and arrange the 
contacts needed for making an overall survey of the economic situation of the 
Community, 
 
ARTICLE  246 
1. The first financial year shall run from the date on which this Treaty enters into 
force until 31 December following. Should this Treaty, however, enter into force during 
the second half of the Year, the first financial year shall run until 31 December of the 
following year. 







 


 


80 


2. Until the budget for the first financial year has been established, Member States 
shall make the Community interest-free advances which shall be deducted from their 
financial contributions to the implementation of the budget. 


3. Until the Staff Regulations of officials and the Conditions of Employment of other 
servants of the Community provided for in Article 212 have been laid down, each 
institution shall recruit the Staff it needs and to this end conclude contracts of limited 
duration. 
Each institution shall examine together with the Council any question concerning the 
number, remuneration and distribution of posts. 


 
 
 
 


FINAL PROVISIONS 
 
 


ARTICLE  247 
This Treaty shall be ratified by the High Contracting Parties in accordance with their 
respective constitutional requirements. The instruments of ratification shall be deposited 
with the Government of the Italian Republic. 
This Treaty shall enter into force on the first day of the month following the deposit of 
the instrument of ratification by the last signatory State to take this step. If, however, 
such deposit is made less than fifteen days before the beginning of the following month, 
this Treaty shall not enter into force until the first day of the second month after the date 
of such deposit. 
 
ARTICLE  248 
This Treaty, drawn up in a single original in the Dutch, French, German and Italian 
languages, all four texts being equally authentic, shall be deposited in the archives of 
the Government of the Italian Republic, which shall transmit a certified copy to each of 
the Governments of the other signatory States. 
 
 
 
IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Treaty. 
 
 
Done at Rome this twenty-fifth day of March in the year one thousand nine hundred and 
fifty-seven. 
 
 
 
P. H. SPAAK Antonio SEGNI 
J. Ch. SNOY ET D’OPPUERS Gaetano MARTINO 
ADENAUER BECH 
HALLSTEIN Lambert SCHAUS 
PINEAU J. LUNS 
M. FAURE J. LINTHORST HOMAN 
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THE RIO DECLARATION


ON


ENVIRONMENT AND DEVELOPMENT (1992)


PREAMBLE


The United Nations Conference on Environment and Development,


Having met at Rio de Janeiro from 3 to 14 June 1992,


Reaffirming the Declaration of the United Nations Conference on the Human Environment,
adopted at Stockholm on 16 June 1972, and seeking to build upon it,


With the goal of establishing a new and equitable global partnership through the creation of
new levels of co-operation among States, key sectors of societies and people,


Working towards international agreements which respect the interests of all and protect the
integrity of the global environmental and developmental system,


Recognizing the integral and interdependent nature of the Earth, our home,


Proclaims that:


PRINCIPLE 1


Human beings are at the centre of concerns for sustainable development. They are entitled to a
healthy and productive life in harmony with nature.


PRINCIPLE 2


States have, in accordance with the Charter of the United Nations and the principles of international
law, the sovereign right to exploit their own resources pursuant to their own environmental and
developmental policies, and the responsibility to ensure that activities within their jurisdiction or control
do not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.
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PRINCIPLE 3


The right to development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations.


PRINCIPLE 4


In order to achieve sustainable development, environmental protection shall constitute an
integral part of the development process and cannot be considered in isolation from it.


PRINCIPLE 5


All States and all people shall co-operate in the essential task of eradicating poverty as an
indispensable requirement for sustainable development, in order to decrease the disparities in
standards of living and better meet the needs of the majority of the people of the world.


PRINCIPLE 6


The special situation and needs of developing countries, particularly the least developed and
those most environmentally vulnerable, shall be given special priority. International actions in the field
of environment and development should also address the interests and needs of all countries.


PRINCIPLE 7


States shall co-operate in a spirit of global partnership to conserve, protect and restore the
health and integrity of the Earth's ecosystem. In view of the different contributions to global
environmental degradation, States have common but differentiated responsibilities. The developed
countries acknowledge the responsibility that they bear in the international pursuit of sustainable
development in view of the pressures their societies place on the global environment and of the
technologies and financial resources they command.


PRINCIPLE 8


To achieve sustainable development and a higher quality of life for all people, States should
reduce and eliminate unsustainable patterns of production and consumption and promote appropriate
demographic policies.


PRINCIPLE 9


States should co-operate to strengthen endogenous capacity-building for sustainable
development by improving scientific understanding through exchanges of scientific and technological
knowledge, and by enhancing the development, adaptation, diffusion and transfer of technologies,
including new and innovative technologies.
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PRINCIPLE 10


Environmental issues are best handled with the participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-making
processes. States shall facilitate and encourage public awareness and participation by making
information widely available. Effective access to judicial and administrative proceedings, including
redress and remedy, shall be provided.


PRINCIPLE 11


States shall enact effective environmental legislation. Environmental standards, management
objectives and priorities should reflect the environmental and developmental context to which they
apply. Standards applied by some countries may be inappropriate and of unwarranted  economic and
social cost to other countries, in particular developing countries.


PRINCIPLE 12


States should co-operate to promote a supportive and open international economic system that
would lead to economic growth and sustainable development in all countries, to better address the
problems of environmental degradation. Trade policy measures for environmental purposes should
not constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on
international trade. Unilateral actions to deal with environmental challenges outside the jurisdiction of
the importing country should be avoided. Environmental measures addressing transboundary or
global environmental problems should, as far as possible, be based on an international consensus.


PRINCIPLE 13


States shall develop national law regarding liability and compensation for the victims of pollution
and other environmental damage. States shall also co-operate in an expeditious and more
determined manner to develop further international law regarding liability and compensation for
adverse effects of environmental damage caused by activities within their jurisdiction or control to
areas beyond their jurisdiction.


PRINCIPLE 14


States should effectively co-operate to discourage or prevent the relocation and transfer to
other States of any activities and substances that cause severe environmental degradation or are
found to be harmful to human health.


PRINCIPLE 15


In order to protect the environment, the precautionary approach shall be widely applied by
States according to their capabilities. Where there are threats of serious or irreversible damage, lack
of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.
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PRINCIPLE 16


National authorities should endeavour to promote the internalization of environmental costs and
the use of economic instruments, taking into account the approach that the polluter should, in
principle, bear the cost of pollution, with due regard to the public interest and without distorting
international trade and investment.


PRINCIPLE 17


Environmental impact assessment, as a national instrument, shall be undertaken for proposed
activities that are likely to have a significant adverse impact on the environment and are subject to a
decision of a competent national authority.


PRINCIPLE 18


States shall immediately notify other States of any natural disasters or other emergencies that
are likely to produce sudden harmful effects on the environment of those States. Every effort shall be
made by the international community to help States so afflicted.


PRINCIPLE 19


States shall provide prior and timely notification and relevant information to potentially affected
States on activities that may have a significant adverse transboundary environmental effect and shall
consult with those States at an early stage and in good faith.


PRINCIPLE 20


Women have a vital role in environmental management and development. Their full
participation is therefore essential to achieve sustainable development.


PRINCIPLE 21


The creativity, ideals and courage of the youth of the world should be mobilized to forge a
global partnership in order to achieve sustainable development and ensure a better future for all.


PRINCIPLE 22


Indigenous people and their communities, and other local communities, have a vital role in
environmental management and development because of their knowledge and traditional practices.
States should recognize and duly support their identity, culture and interests and enable their
effective participation in the achievement of sustainable development.


PRINCIPLE 23


The environment and natural resources of people under oppression, domination and
occupation shall be protected.
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PRINCIPLE 24


Warfare is inherently destructive of sustainable development. States shall therefore respect
international law providing protection for the environment in times of armed conflict and co-operate in
its further development, as necessary.


PRINCIPLE 25


Peace, development and environmental protection are interdependent and indivisible.


PRINCIPLE 26


States shall resolve all their environmental disputes peacefully and by appropriate means in
accordance with the Charter of the United Nations.


PRINCIPLE 27


States and people shall co-operate in good faith and in a spirit of partnership in the fulfilment of
the principles embodied in this Declaration and in the further development of international law in the
field of sustainable development.







THE EARTH SUMMIT AND AGENDA 21


From: Global Tomorrow Coalition Sustainable Development Tool Kit.


INTRODUCTION


The United Nations Conference on Environment and Development (UNCED), which took place
in Rio de Janeiro in June 1992, was a milestone event bringing together Heads of State and Chiefs of
Government than any other meeting in the history of international relations, along with senior
diplomats and government officials from around the globe, delegates from United Nations agencies,
officials of international organizations, and many thousands of nongovernmental organization (NGO)
representatives and journalists.


UNCED made it plain that we can no longer think of environment and economic and social
development as isolated fields.  In addition to major international treaties and agreements concluded
at the Earth Summit on issues of global climate change, biological diversity, deforestation, and
desertification, the Declaration of Rio contains fundamental principles on which nations can base their
future decisions and policies, considering the environmental implications of socio-economic
development.


Agenda 21 was a special product of the Earth Summit. It is a vast work program for the 21st
century, approved by consensus among the world leaders in Rio, representing over 98% of the
world's population. This historic document is 700 pages long and embraces all areas of sustainable
development.  A comprehensive blueprint for a global partnership, Agenda 21 strives to reconcile the
twin requirements of a high quality environment and a healthy economy for all people of the world,
while identifying key areas of responsibility as well as offering preliminary cost estimates for success.


The framing of Agenda 21 began well over a decade ago.  By resolution 38/161 in December
1983, the UN General Assembly convened the World Commission on Environment and Development
(WCED), chaired by Ms. Gro Harlem Brundtland, Prime Minister of Norway. The 22 distinguished
members of the WCED worked for three years, conducting a series of public hearings throughout the
world, reviewing specially commissioned research and reports, and carrying on extensive
international dialogue, to produce their unanimous report, Our Common Future, which was presented
to the UN General Assembly in October 1987 and disseminated world-wide. The report placed the
concept of sustainable development as an urgent imperative on the global agenda, and led directly to
the decision by the United Nations to convene the 1992 Earth Summit.


Agenda 21 reflects not only the testimony and counsel of the numerous technical and scientific
advisers mobilized by the UNCED Secretariat under the leadership of Maurice F. Strong, but
painstaking negotiation by the delegates of 172 sovereign nations.  The Preparatory Committee, or
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PrepCom, held four month-long meetings from August 1990 through the spring of 1992.  For
deliberation at the Earth Summit, the 40 chapters of Agenda 21 were submitted in four sections to
the corresponding four major committees of the delegates.


Although Agenda 21 is a global consensus document, negotiation at Rio did not settle all
disputes to the satisfaction of each participant...and not necessarily in the best interests of all, seen
from the broadest perspective. It is, however, a unique step forward on the road toward sustainability,
and offers a bold plan to mobilize local, national, and global action.


Overview of Agenda 21


SECTION ONE:  SOCIAL AND ECONOMIC DIMENSIONS


The preamble and the following eight chapters consider the challenges that the adaptation of
human behaviour to sustainable development pose to prevailing social and economic structures and
institutions.


1.  P REAMBLE


The preamble concludes, "Agenda 21 is a dynamic program.  It will be carried out over time by
the various actors according to the different situations, capacities and priorities of countries and
regions...The process marks the beginning of a new global partnership..."


2.  ACCELERATING SUSTAINABLE DEVELOPMENT


Calls for a global partnership to provide a dynamic and growing world economy based on an
"...open, equitable, secure, non-discriminatory, and predictable multilateral trading system," in which
commodity exports of the developing countries can find markets at fair prices free of tariff and non-
tariff barriers.


Cost:  $8.8 billion


3.  COMBATING POVERTY


Suggests that factors creating policies of development, resource management, and poverty be
integrated. This objective is to be sought by improving access of the poor to education and health
care, to safe water and sanitation, and to resources, especially land; by restoration of degraded
resources; by empowerment of the disadvantaged, especially women, youth, and indigenous
peoples; by ensuring that "women and men have the same right and the means to decide freely and
responsibly on the number of spacing of their children."


Cost of implementation:  $30 billion
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4.  CHANGING CONSUMPTION PATTERNS


"One of the most serious problems now facing the planet is that associated with historical
patterns of unsustainable consumption, and production, particularly in the industrialized countries."
Social research and policy should bring forward new concepts of status and lifestyles which are "less
dependent on the Earth's finite resources and more in harmony with its carrying capacity."  Greater
efficiency in the use of energy and resources--for example, reducing wasteful packaging of products--
must be sought by new technology and new social values.


Cost of implementation:  The recommended measures are unlikely to require significant new
financial resources.


5.  P OPULATION AND SUSTAINABILITY


Urges governments to develop and implement population policies integral with their economic
development programs.  Health services should "include women-centered, women-managed, safe
and effective reproductive health care and affordable, accessible services, as appropriate, for the
responsible planning of family size..."  Health services are to emphasize reduction of infant death
rates which converge with low birth rates to stabilize world population at a sustainable number at the
end of the century.


Cost of implementation:  $7 billion


6.  P ROTECTING AND PROMOTING HUMAN HEALTH


Calls for meeting basic health needs of all populations; provide necessary specialized
environmental health services; co-ordinate involvement of citizens, and the health sector, in solutions
to health problems.  Health service coverage should be achieved for population groups in greatest
need, particularly those living in rural areas.  The preventative measures urged include reckoning with
urban health hazards and risks from environmental pollution.


Cost of implementation:  $273 billion


7.  S USTAINABLE HUMAN SETTLEMENTS


Addresses the full range of issues facing urban-rural settlements, including:  access to land,
credit, and low-cost building materials by homeless poor and unemployed;    upgrading of slums to
ease the deficit in urban shelter;  access to basic services of clean water, sanitation, and waste
collection; use of appropriate construction materials, designs, and technologies; increased use of
high-occupancy public transportation and bicycle and foot paths; reduction of long-distance
commuting; support for the informal economic sector; development of urban renewal projects in
partnership with non-governmental organizations; improved rural living conditions and land-use
planning to prevent urban sprawl onto agricultural land and fragile regions.


Cost of implementation:  $218 billion
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8.  M AKING DECISIONS FOR SUSTAINABLE DEVELOPMENT


Calls on governments to create sustainable development strategies to integrate social and
environmental policies in all ministries and at all levels, including fiscal measures and the budget.
Encourages nations and corporate enterprises to integrate environmental protection, degradation,
and restoration costs in decision-making at the outset, and to mount without delay the research
necessary to reckon such costs, to develop protocols bringing these considerations into procedures
at all levels of decision-making.


Cost of implementation:  $63 million


SECTION TWO:  CONSERVATION AND MANAGEMENT OF RESOURCES


The environment itself is the subject of chapters 9 through 22, dealing with the conservation
and management of resources for development.


9.  PROTECTING THE ATMOSPHERE


Urges constraint and efficiency in energy production and consumption, development of
renewable energy sources; and promotion of mass transit technology and access thereto for
developing countries.  Conservation and expansion of "all sinks for greenhouse gases" is extolled,
and transboundary pollution recognized as "subject to international controls."  Governments need to
develop more precise ways of predicting levels of atmospheric pollutants; modernize existing power
systems to gain energy efficiency; and increase energy efficiency education and labelling programs.


Cost of implementation:  $21 billion


10.  M ANAGING LAND SUSTAINABLY


Calls on governments to develop policies that take into account the land-resource base,
population changes, and the interests of local people; improve and enforce laws and regulations to
support the sustainable use of land, and restrict the transfer of productive arable land to other uses;
use techniques such as landscape ecological planning that focus on an ecosystem or a watershed,
and encourage sustainable livelihoods; include appropriate traditional and indigenous land-use
practices, such as pastoralism, traditional land reserves, and terraced agriculture in land
management; encourage the active participation in decision-making of those affected groups that
have often been excluded, such as women, youth, indigenous people, and other local communities;
test ways of putting the value of land and ecosystems into national reports on economic performance;
ensure that institutions that deal with land and natural resources integrate environmental, social, and
economic issues into planning.


Cost of implementation: $50 million
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11.  C OMBATING DEFORESTATION


Calls for concerted international research and conservation efforts to control harvesting of
forests and "uncontrolled degradation and conversion to other types of land use," to develop the
values of standing forests under sustained cultivation by indigenous technologies and agroforestry,
and to expand the shrunken world-forest cover.  Governments, along with business,
nongovernmental and other groups should:  plant more forests to reduce pressure on primary and
old-growth forests; breed trees that are more productive and resistant to stress; protect forests and
reduce pollutants that affect them, including air pollution that flows across borders; limit and aim to
halt destructive shifting cultivation by addressing the underlying social and ecological causes; use
environmentally sound, more efficient and less polluting methods of harvesting; minimize wood waste;
promote small-scale enterprises; develop urban forestry for the greening of all places where people
live; and encourage low-impact forest use and sustainable management of areas adjacent to forests.


Cost of implementation:  $31.25 billion


12.  C OMBATING DESERTIFICATION AND DROUGHT


Calls for intensive study of the process in its relation to world climate change to improve
forecasting, study of natural vegetation succession to support large-scale revegetation and
afforestation, checking and reversal of erosion, and like small-and grand-scale measures.  For
inhabitants whose perilously adapted livelihoods are threatened or erased, resettlement and
adaptation to new life ways must be assisted.  Governments must: adopt national sustainable land-
use plans and sustainable management of water resources; accelerate planting programs; and help
to reduce the demand for fuelwood through energy efficiency and alternative energy programs.


Cost of implementation: $8.6 billion.


13.  S USTAINABLE MOUNTAIN DEVELOPMENT


Calls for study, protection, and restoration of these fragile ecosystems and assistance to
populations in regions suffering degradation.  Governments should:  promote erosion-control
measures that are low-cost, simple, and easily used; offer people incentives to conserve resources
and use environment-friendly technologies; produce information on alternative livelihoods; create
protected areas to save wild genetic material; identify hazardous areas that are most vulnerable to
erosion floods, landslides, earthquakes, snow avalanches, and other natural hazards and develop
early-warning systems and disaster-response teams; identify mountain areas threatened by air
pollution from neighbouring industrial and urban areas; and create centres of information on
mountain ecosystems.


Cost of implementation:  $13 billion.







6.


14.  S USTAINABLE AGRICULTURE AND RURAL DEVELOPMENT


Rising population food needs must be met through: increased productivity and co-operation
involving rural people, national governments, the private sector, and the international community;
wider access to techniques for reducing food spoilage, loss to pests, and for conserving soil and
water resources; ecosystem planning; access of private ownership and fair market prices; advice and
training in modern and indigenous conservation techniques including conservation tillage, integrated
pest management, crop rotation, use of plant nutrients, agroforestry, terracing and mixed cropping;
and better use and equitable distribution of information on plant and animal genetic resources.


Cost of implementation:  $30.8 billion


15.  C ONSERVATION OF BIOLOGICAL DIVERSITY


Recognizing the need to conserve and maintain genes, species, and ecosystems,  urges
nations, with the co-operation of the United Nations, nongovernmental organizations, the private
sector, and financial institutions, to:  conduct national assessments on the state of biodiversity;
develop national strategies to conserve and sustain biological diversity and make these part of overall
national development strategies; conduct long-term research into importance of biodiversity for
ecosystems that produce goods and environmental benefits; protect natural habitats; encourage
traditional methods of agriculture, agroforestry, forestry, range and wildlife management which use,
maintain, or increase biodiversity.


Cost of implementation:  $3 billion.


16.  M ANAGEMENT OF BIOTECHNOLOGY


Calls for the transfer of biotechnology to the developing countries and the creation of the
infrastructure of human capacity and institutions to put it to work there. Highlights need for
internationally agreed principles on risk assessment and management of all aspects of biotechnology,
to:  improve productivity and the nutritional quality and shelf-life of food and animal feed products;
develop vaccines and techniques for preventing the spread of diseases and toxins; increase crop
resistance to diseases and pests, so that there will be less need for chemical pesticides; develop safe
and effective methods for the biological control of disease-transmitting insects, especially those
resistant to pesticides; contribute to soil fertility; treat sewage, organic chemical wastes, and oil spills
more cheaply and effectively than conventional methods; and tap mineral resources in ways that
cause less environmental damage.


Cost of implementation: $20 billion.


17.  P ROTECTING AND MANAGING THE OCEANS


Sets out goals and programs under which nations may conserve "their" oceanic resources for
their own and the benefit of the nations that share oceans with them, and international programs that
may protect the residual commons in the interests even of land-locked nations, such as:  anticipate
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and prevent further degradation of the marine environment and reduce the risk of long-term or
irreversible effects on the oceans; ensure prior assessment of activities that may have significant
adverse impact on the seas; make marine environmental protection part of general environmental,
social, and economic development policies; apply the "polluter pays" principle, and use economic
incentives to reduce polluting of the seas; improve the living standards of coast-dwellers; reduce or
eliminate discharges of synthetic chemicals that threaten to accumulate to dangerous levels in marine
life; control and reduce toxic-waste discharges; stricter international regulations to reduce the risk of
accidents and pollution from cargo ships; develop land-use practices that reduce run-off of soil and
wastes to rivers, and thus to the seas; stop ocean dumping and the incineration of hazardous wastes
at sea.


Cost of implementation:  $13 billion.


18.  P ROTECTING AND MANAGING FRESH WATER


Sets out measures, from development of long-range weather and climate forecasting to
cleanup of the most obvious sources of pollution, to secure the supply of fresh water for the next
doubling of the human population. Focus is on developing low-cost but adequate services that can be
installed and maintained at the community level to achieve universal water supply by 2025.  The
interim goals set for 2000 include: to provide all urban residents with at least 40 liters of safe drinking
water per person per day; provide 75% of urban dwellers with sanitation; establish standards for the
discharge of municipal and industrial wastes; have three-quarters of solid urban waste collected and
recycled, or disposed of in an environmentally safe way; ensure that rural people everywhere have
access to safe water and sanitation for healthy lives, while maintaining essential local environments;
control water-associated diseases.


Cost of implementation $54.7 billion.


19.  S AFER USE OF TOXIC CHEMICALS


Seeks objectives such as:  full evaluation of 500 chemicals before the year 2000; control of
chemical hazards through pollution prevention, emission inventories, product labelling; use limitations,
procedures for safe handling and exposure regulations; phase-out or banning of high-risk chemicals;
consideration of policies based on the principle of producer liability; reduced risk by using less-toxic or
non-chemical technologies; review of pesticides whose acceptance was based on criteria now
recognized as insufficient or outdated; efforts to replace chemicals with other pest-control methods
such as biological control; provision to the public of information on chemical hazards in the languages
of those who use the materials; development of a chemical-hazard labelling system using easily
understandable symbols; control of the export of banned or restricted chemicals and provision of
information on any exports to the importing countries.


Cost of implementation: $600 million.
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20.  M ANAGING HAZARDOUS WASTES


Seeks international support in restraint of the trade and for containing the hazardous cargoes in
safe sinks. Governments should:  require and assist in the innovation by industry of cleaner
production methods and of preventive and recycling technologies; encourage the phasing out of
processes that produce high risks because of hazardous waste management; hold producers
responsible for the environmentally unsound disposal of the hazardous wastes they generate;
establish public information programs and ensure that training programs provided for industry and
government workers on hazardous-waste issues, especially use minimization; build treatment centres
for hazardous wastes, either at the national or regional level; ensure that the military conforms to
national environmental norms for hazardous-waste treatment and disposal; ban the export of
hazardous wastes to countries that are not equipped to deal with those wastes.  Industry should:
treat, recycle, reuse, and dispose of wastes at or close to the site where they are created.


Cost of implementation:  $18.5 billion


21.  M ANAGING SOLID WASTES AND SEWAGE


Governments should urge waste minimization and increased reuse/recycling as strategies
toward sound waste treatment and disposal; encourage "life-cycle" management of the flow of
material into and out of manufacturing and use;  provide incentives to recycling; fund pilot programs,
such as small-scale and cottage-based recycling industries, compost production, irrigation using
treated waste water, and the recovery of energy from wastes; establish guidelines for the safe reuse
of waste and encourage markets for recycled and reused products.


Cost of implementation:  $23.3 billion


22.  M ANAGING RADIOACTIVE WASTES


Calls for increasingly stringent measures to encourage countries to co-operate with
international organizations to: promote ways of minimizing and limiting the creation of radioactive
wastes; provide for the sage storage, processing, conditioning, transportation, and disposal of such
wastes; provide developing countries with technical assistance to help them deal with wastes, or
make it easier for such countries to return used radioactive material to suppliers; promote the proper
planning of safe and environmentally sound ways of managing radioactive wastes, possibly including
assessment of the environmental impact; strengthen efforts to implement the Code of Practice on the
Transboundary Movements of Radioactive Wastes; encourage work to finish studies on whether the
current voluntary moratorium on disposal of low-level radioactive wastes at sea should be replaced by
a ban; not promote or allow storage or disposal of radioactive wastes near seacoasts or open seas,
unless it is clear that this does not create an unacceptable risk to people and the marine environment;
not export radioactive wastes to countries that prohibit the import of such waste.


Cost of implementation:  $8 million.
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SECTION THREE:  STRENGTHENING THE ROLE OF MAJOR GROUPS


The issues of how people are to be mobilized and empowered for their various roles in
sustainable development are addressed in chapters 23 through 32.


23.  P REAMBLE


"Critical to the effective implementation of the objectives, policies, and mechanisms agreed to
by Governments in all program areas of Agenda 21 will be the commitment and involvement of all
social groups..."


24.  W OMEN IN SUSTAINABLE DEVELOPMENT


Urges governments to face the status question; give girls equal access to education; reduce the
workloads of girls and women; make health-care systems responsive to female needs; open
employment and careers to women; and bring women into full participation in social, cultural, and
public life. Governments should:  ensure a role for women in national and international ecosystem
management and control of environmental degradation; ensure women's access to property rights,
as well as agricultural inputs and implements; take all necessary measures to eliminate violence
against women, and work to eliminate persistent negative images, stereotypes, and attitudes, and
prejudices against women; develop consumer awareness among women to reduce or eliminate
unsustainable consumption; and begin to count the value of unpaid work.


Cost of implementation:  $40 million.


25.  C HILDREN AND YOUTH IN SUSTAINABLE DEVELOPMENT


Calls on governments, by the year 2000, to ensure that 50% of their youth, gender balanced,
have access to secondary education or vocational training; teach students about the environment and
sustainable development through their schooling; consult with and let youth participate in decisions
that affect the environment; enable youth to be represented at international meetings, and participate
in decision-making at the United Nations; combat human rights abuses against youth and see that
their children are healthy, adequately fed, educated, and protected from pollution and toxic
substances; and develop strategies that deal with the entitlement of young people to natural
resources.


Cost of implementation:  $1.5 million.


26.  S TRENGTHENING THE ROLE OF INDIGENOUS PEOPLES


Urges governments to enrol indigenous peoples in full global partnership, beginning with
measures to protect their rights and conserve their patrimony; recognize that indigenous lands need
to be protected from environmentally unsound activities, and from activities the people consider to be
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socially and culturally inappropriate; develop a national dispute resolution procedure to deal with
settlement and land-use concerns; incorporate their rights and responsibilities into national legislation;
recognize and apply elsewhere indigenous values, traditional knowledge and resource management
practices; and provide indigenous people with suitable technologies to increase the efficiency of their
resource management.


Cost of implementation:  $3 million.


27.  P ARTNERSHIPS WITH NONGOVERNMENTAL GROUPS [CIVIC GROUPS ]


Calls on governments and the United Nations system to:  invite nongovernmental groups to be
involved in making policies and decisions on sustainable development; make NGOs a part of the
review process and evaluation of implementing Agenda 21; provide NGOs with timely access to
information; encourage partnerships between NGOs and local authorities; review financial and
administrative support for NGOs; utilize NGO expertise and information; and create laws enabling
NGOs the right to take legal action to protect the public interest.


Cost of implementation:  no estimate.


28.  L OCAL AUTHORITIES


Calls on local authorities, by 1996, to undertake to promote a consensus in their local
populations on "a local Agenda 21;" and, at all times, to invite women and youth into full participation
in the decision-making, planning, and implementation process; to consult citizens and community,
business, and industrial organizations to gather information and build a consensus on sustainable
development strategies.  This consensus would help them reshape local programs, policies, laws,
and regulations to achieve desired objectives.  The process of consultation would increase people's
awareness of sustainable development issues.


Cost of implementation: $1 million.


29.  W ORKERS AND TRADE UNIONS


Challenges governments, businesses, and industries to work toward the goal of full
employment, which contributes to sustainable livelihoods in safe, clean, and healthy environments, at
work and beyond, by fostering the active and informed participation of workers and trade unions in
shaping and implementing environment and development strategies at both the national and
international levels; increase worker education and training, both in occupational health and safety
and in skills for sustainable livelihoods; and promote workers' rights to freedom of association and the
right to organize.  Unions and employees should design joint environmental policies, and set priorities
to improve the working environment and the overall environmental performance of business and
develop more collective agreements aimed at achieving sustainability.


Cost of implementation:  $300 million.
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30.  B USINESS AND INDUSTRY


Calls on governments to:  use economic incentives, laws, standards, and more streamlined
administration to promote sustainably managed enterprises with cleaner production; encourage the
creation of venture-capital funds; and co-operate with business, industry, academia, and international
organizations to support training in the environmental aspects of enterprise management.  Business
and industry should:  develop policies that result in operations and products that have lower
environmental impacts; ensure responsible and ethical management of products and processes from
the point of view of health, safety, and the environment; make environmentally sound technologies
available to affiliates in developing countries without prohibitive charges; encourage overseas
affiliates to modify procedures in order to reflect local ecological conditions and share information with
governments; create partnerships to help people in smaller companies learn business skills; establish
national councils for sustainable development, both in the formal business community and in the
informal sector, which includes small-scale businesses, such as artisans; increase research and
development of environmentally sound technologies and environmental management systems; report
annually on their environmental records; and adopt environmental and sustainable development
codes of conduct.


Cost of implementation:  no estimate.


31.  S CIENTISTS AND TECHNOLOGISTS


Indicates that governments should:  decide how national scientific and technological programs
could help make development more sustainable; provide for full and open sharing of information
among scientists and decision-makers; fashion national reports that are understandable and relevant
to local sustainable development needs; form national advisory groups to help scientists and society
develop common values on environmental and developmental ethics; and put environment and
development ethics into education and research priorities.  Scientists and technologies have special
responsibilities to:  search for knowledge, and to help protect the biosphere; increase and strengthen
dialogue with the public; and develop codes of practice and guidelines that reconcile human needs
and environmental protection.


Cost of implementation: $20 million.


32.  S TRENGTHENING THE ROLE OF FARMERS


To develop sustainable farming strategies, calls on governments to collaborate with national
and international research centres and nongovernmental organizations to:  develop environmentally
sound farming practices and technologies that improve crop yields, maintain land quality, recycle
nutrients, conserve water and energy, and control pests and weeds; help farmers share expertise in
conserving land, water, and forest resources, making the most efficient use of chemicals and
reducing or re-using farm wastes; encourage self-sufficiency in low-input and low-energy
technologies, including indigenous practices; support research on equipment that makes optimal use
of human labour and animal power; delegate more power and responsibility to those who work the
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land; give people more incentive to care for the land by seeing that men and women can get land
tenure, access to credit, technology, farm supplies, and training.  Researchers need to develop
environment-friendly farming techniques and colleges need to bring ecology into agricultural training.


Cost of implementation:  no estimate.


SECTION FOUR: MEANS OF IMPLEMENTATION


Chapters 33 through 40 deal with the ways and means of implementing Agenda 21.


33.  F INANCING SUSTAINABLE DEVELOPMENT


At UNCED, countries committed to the consensus of a global partnership, holding that the
eradication of poverty "is essential to meeting national and global sustainability objectives;" that "the
cost of inaction could outweigh the financial costs of implementing Agenda 21;" that "the huge
sustainable development programs of Agenda 21 will require the provision to developing countries of
substantial new and additional financial resources;" and that "the initial phase will be accelerated by
substantial early commitments of concessional funding."  Further, the developed countries "reaffirmed
their commitments to reach the accepted United Nations target of 0.7% of GNP for concessional
funding... as soon as possible."


Cost of implementation:  $561.5 billion per year total for all programs, including $141.9 billion in
concessional financing.


34.  T ECHNOLOGY TRANSFER


Economic assistance would move from the developed to the developing counties principally in
the form of technology.  Developing countries would be assisted in gaining access to technology and
know-how in the public domain and to that protected by intellectual property rights as well, "taking into
account developments in the process of negotiating an international code of conduct on the transfer
of technology" proceeding under the United Nations Agreement on Tariffs and Trade.  To enhance
access of developing countries to environmentally sound technology, a collaborative network of
laboratories is to be established.


Cost of implementation:  $500 million


35.  S CIENCE FOR SUSTAINABLE DEVELOPMENT


Sustainable development requires expansion of the ongoing international collaborative
enterprises in the study of the geochemical cycles of the biosphere and the establishment of strong
national scientific enterprises in the developing countries.  The sciences link fundamental
understanding of the Earth system to development of strategies that build upon its continued healthy
functioning.  "In the face of threats of irreversible environmental damage, lack of full scientific
understanding should not be an excuse for postponing actions which are justified in their own right."
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Countries need to develop tools for sustainable development, such as:  quality-of-life indicators
covering health, education, social welfare, and the state of environment, and the economy; economic
incentives that will encourage better resource management; and ways of measuring the
environmental soundness of new technologies. They should use information on the links between the
state of ecosystems and human health when weighing the costs and benefits of different
development policies, and conduct scientific studies to help map our national and regional pathways
to sustainable development.  When sustainable development plans are being make, the public should
be involved in setting long-term goals for society.


Cost of implementation:  $3 billion.


36.  E DUCATION , TRAINING , AND PUBLIC AWARENESS


Because sustainable development must ultimately enlist everyone, access to education must
be hastened for all children; adult illiteracy must be reduced to half of its 1990 level, and the
curriculum must incorporate environmental and developmental learning.  Nations should seek to:
introduce environment and development concepts, including those related to population growth, into
all educational programs, with analyses of the causes of the major issues.  They should emphasize
training decision-makers; involve schoolchildren in local and regional studies on environmental health,
including safe drinking water, sanitation, food, and the environmental and economic impacts of
resource use; set up training programs for school and university graduates to help them achieve
sustainable livelihoods; encourage all sectors of society to train people in environmental
management; provide locally trained and recruited environmental technicians to give local
communities services they require, starting with primary environmental care; work with the media,
theatre groups, entertainment, and advertising industries to promote a more active public debate on
the environment; and bring indigenous peoples' experience and understanding of sustainable
development into education and training.


Cost of implementation: $14.6 billion.


37.  C REATING CAPACITY FOR SUSTAINABLE DEVELOPMENT


Developing countries need more technical co-operation and assistance in setting priorities so
that they can deal with new long-term challenges, rather than concentrating only on immediate
problems.  For example, people in government and business need to learn how to evaluate the
environmental impact of all development projects, starting from the time the projects are conceived.
Assistance in the form of skills, knowledge, and technical know-how can come from the United
Nations, national governments, municipalities, nongovernmental organizations, universities, research
centres, and business and other private organizations. The United Nations Development Program
has been given responsibility for mobilizing international funding and co-ordination programs for
capacity building.


Cost of implementation:  $650 million.
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38.  O RGANIZING FOR SUSTAINABLE DEVELOPMENT


To the existing UN system, the General Assembly as the supreme deliberative and policy-
making body, the Economic and Social Council as the appropriate overseer of system-wide co-
ordination reporting to the General Assembly, the Secretary General as chief executive, and the
technical agencies seeing to their special functions, Agenda 21 proposes to add a Commission on
Sustainable Development to monitor implementation of Agenda 21, reporting to the General
Assembly through ECOSOC.  The Conference also recommended that the UN Secretary-General
appoint a high-level board of environment and development experts to advise on other structural
change required in the UN system.  The United Nations Environment Program will need to develop
and promote natural resource accounting and environmental economics, develop international
environmental law, and advise governments on how to integrate environmental considerations into
their development policies and programs.


Cost of implementation: no estimate.


39.  I NTERNATIONAL LAW


The major goals in international law on sustainable development should include:  the
development of universally negotiated agreements that create effective international standards for
environmental protection, taking account of the different situations and abilities of various countries;
an international review of the feasibility of establishing general rights and obligations of nations as in
the field of sustainable development; and measures to avoid or settle international disputes in the
field of sustainable development.  These measures can range from notification and talks on issues
that might lead to disputes, to the use of the International Court of Justice.


Cost of implementation:  no estimate.


40.  I NFORMATION FOR DECISION -MAKING


Calls on governments to ensure that local communities and resource users get the information
and skills needed to manage their environment and resources sustainably, including application of
traditional and indigenous knowledge; more information about the status of urban air, fresh water,
land resources, desertification, soil degradation, biodiversity, the high seas, and the upper
atmosphere; more information about population, urbanization, poverty, health, and rights of access to
resources.  Information is also needed about the relationships of groups, including women,
indigenous peoples, youth, children and the disabled with environment issues.  Current national
accounting reckons environmental costs as "externalities."  Internalization of such costs, the
amortization of non-renewable resources, and the development of indicators of sustainability all
require not only new data but new thinking.


Cost of implementation:  $2.1 billion.


This overview is based in large measure on an article entitled "The Earth Summit's Agenda for
Change" by Michael Keating in the Earth Summit Times, September 1992, published by the Centre
for Our Common Future, 52, rue des Paquis, 1201 Geneva, Switzerland.
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HIS MAJESTY THE KING OF THE BELGIANS, 


HER MAJESTY THE QUEEN OF DENMARK, 


THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, 


THE PRESIDENT OF THE HELLENIC REPUBLIC, 


HIS MAJESTY THE KING OF SPAIN, THE PRESIDENT OF THE FRENCH 
REPUBLIC, 


THE PRESIDENT OF IRELAND, 


THE PRESIDENT OF THE ITALIAN REPUBLIC, 


HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG, 


HER MAJESTY THE QUEEN OF THE NETHERLANDS, 


THE PRESIDENT OF THE PORTUGUESE REPUBLIC, 


HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND NORTHERN IRELAND,  


 


MOVED by the will to continue the work undertaken on the basis of the Treaties 
establishing the European Communities and to transform relations as a whole among 
their States into a European Union, in accordance with the Solemn Declaration of 
Stuttgart of 19 June 1983,  


RESOLVED to implement this European Union on the basis, firstly, of the 
Communities operating in accordance with their own rules and, secondly, of 
European co-operation among the signatory States in the sphere of foreign policy and 
to invest this Union with the necessary means of action,  


DETERMINED to work together to promote democracy on the basis of the 
fundamental rights recognized in the constitutions and laws of the Member States, in 
the Convention for the Protection of Human Rights and Fundamental Freedoms and 
the European Social Charter, notably freedom, equality and social justice,  


CONVINCED that the European idea, the results achieved in the fields of economic 
integration and political co-operation, and the need for new developments correspond 
to the wishes of the democratic peoples of Europe, for whom the European 
Parliament, elected by universal suffrage, is an indispensable means of expression,  


AWARE of the responsibility incumbent upon Europe to aim at speaking ever 
increasingly with one voice and to act with consistency and solidarity in order more 
effectively to protect its common interests and independence, in particular to display 
the principles of democracy and compliance with the law and with human rights to 
which they are attached, so that together they may make their own contribution to the 
preservation of international peace and security in accordance with the undertaking 
entered into by them within the framework of the United Nations Charter,  


DETERMINED to improve the economic and social situation by extending common 
policies and pursuing new objectives, and to ensure a smoother functioning of the 
Communities by enabling the institutions to exercise their powers under conditions 
most in keeping with Community interests,  
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WHEREAS at their Conference in Paris from 19 to 21 October 1972 the Heads of 
State or Government approved the objective of the progressive realization of 
economic and monetary union,  


HAVING REGARD to the Annex to the conclusions of the Presidency of the 
European Council in Bremen on 6 and 7 July 1978 and the resolution of the European 
Council in Brussels on 5 December 1978 on the introduction of the European 
Monetary System (EMS) and related questions, and noting that in accordance with 
that resolution, the Community and the central banks of the Member States have taken 
a number of measures intended to implement monetary co-operation,  


HAVE DECIDED to adopt this Act and to this end have designated as their 
Plenipotentiaries:  
 
HIS MAJESTY THE KING OF THE BELGIANS:  


Mr Leo TINDEMANS, Minister for External Relations;  


HER MAJESTY THE QUEEN OF DENMARK:  
Mr Uffe ELLEMANN JENSEN, Minister for Foreign Affairs;  


THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY:  
Mr Hans Dietrich GENSCHER, Federal Minister for Foreign Affairs;  


THE PRESIDENT OF THE HELLENIC REPUBLIC:  
Mr Karolos PAPOULIAS, Minister for Foreign Affairs;  


HIS MAJESTY THE KING OF SPAIN:  
Mr Francisco FERNÁNDEZ ORDÓÑEZ, nister for Foreign Affairs;  


THE PRESIDENT OF THE FRENCH REPUBLIC:  
Mr Roland DUMAS, Minister for External Relations;  


THE PRESIDENT OF IRELAND:  
Mr Peter BARRY, TD, Minister for Foreign Affairs;  


THE PRESIDENT OF THE ITALIAN REPUBLIC:  
Mr Giulio ANDREOTTI, Minister for Foreign Affairs;  


HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG:  
Mr Robert GOEBBELS, State Secretary, Minister for Foreign Affairs;  


HER MAJESTY THE QUEEN OF THE NETHERLANDS:  
Mr Hans VAN DEN BROEK, Minister for Foreign Affairs;  


THE PRESIDENT OF THE PORTUGUESE REPUBLIC:  
Mr Pedro PIRES DE MIRANDA, Minister for Foreign Affairs;  


HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND NORTHERN IRELAND:  


Mrs Lynda CHALKER, Minister of State for Foreign and Commonwealth 
Affairs;  


 
WHO, having exchanged their full powers, found in good and due form, have agreed 
as follows.  
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TITLE  I 
 


COMMON  PROVISIONS 
 
 
ARTICLE  1 
The European Communities and European Political Co-operation shall have as their 
objective to contribute together to making concrete progress towards European unity. 
 
The European Communities shall be founded on the Treaties establishing the 
European Coal and Steel Community, the European Economic Community, the 
European Atomic Energy Community and on the subsequent Treaties and Acts 
modifying or supplementing them. 
 
Political Co-operation shall be governed by Title III. The provisions of that Title shall 
confirm and supplement the procedures agreed in the reports of Luxembourg (1970), 
Copenhagen (1973), London (1981), the Solemn Declaration on European Union 
(1983) and the practices gradually established among the Member States. 
 
 
ARTICLE  2 
The European Council shall bring together the Heads of State or of Government of the 
Member States and the President of the Commission of the European Communities, 
They shall be assisted by the Ministers for Foreign Affairs and by a Member of the 
Commission. 
The European Council shall meet at least twice a year. 
[Repealed - see Article P(2) TEU.] 
 
 
ARTICLE  3 
1. The institutions of the European Communities, henceforth designated as referred 
to hereafter, shall exercise their powers and jurisdiction under the conditions and for 
the purposes provided for by the Treaties establishing the Communities and by the 
subsequent Treaties and Acts modifying or supplementing them and by the provisions 
of Title II. 


2. The institutions and bodies responsible for European Political Co-operation shall 
exercise their powers and jurisdiction under the conditions and for the purposes laid 
down in Title III and in the documents referred to in the third paragraph of Article 1. 
[Paragraph 2 Repealed - see Article P(2) TEU.] 
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TITLE  II 
 


PROVISIONS AMENDING THE TREATIES ESTABLISHING 
THE EUROPEAN COMMUNITIES 


 
 
[Note:  The amendments made by this Title are incorporated in the Treaties 


establishing the European Communities.] 
 


 
 


CHAPTER  I 
 


PROVISIONS AMENDING THE TREATY 
ESTABLISHING THE EUROPEAN COAL AND STEEL 


COMMUNITY 
 
 
 
ARTICLE  4 
The ECSC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  32 d 
1. At the request of the Court of Justice and after consulting the Commission and 
the European Parliament, the Council may, acting unanimously, attach to the Court 
of Justice a court with jurisdiction to hear and determine at first instance, subject to a 
right of appeal to the Court of Justice on points of law only and in accordance with 
the conditions laid down by the Statute, certain classes of action or proceeding 
brought by natural or legal persons. That court shall not be competent to hear and 
determine actions brought by Member States or by Community institutions or 
questions referred for a preliminary ruling under Article 41. 
2. The Council, following the procedure laid down in paragraph 1, shall determine 
the composition of that court and adopt the necessary adjustments and additional 
provisions to the Statute of the Court of Justice. Unless the Council decides otherwise, 
the provisions of this Treaty relating to the Court of Justice, in particular the 
provisions of the Protocol on the Statute of the Court of Justice, shall apply to that 
court. 
3. The members of that court shall be chosen from persons whose independence is 
beyond doubt and who possess the ability required for appointment to judicial office; 
they shall be appointed by common accord of the Governments of the Member States 
for a term of six years. The membership shall be partially renewed every three years. 
Retiring members shall be eligible for reappointment. 
4. That court shall establish its rules of procedure in agreement with the Court of 
Justice. Those rules shall require the unanimous approval of the Council.’ 
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ARTICLE  5 
Article 45 of the ECSC Treaty shall be supplemented by the following paragraph: 
 
‘The Council may, acting unanimously at the request of the Court of Justice and after 
consulting the Commission and the European Parliament, amend the provisions of 
Title III of the Statute.’ 


 
 
 
 


CHAPTER  II 
 


PROVISIONS AMENDING THE TREATY 
ESTABLISHING THE EUROPEAN ECONOMIC 


COMMUNITY 
 


Section  I 
 


Institutional Provisions 
 
ARTICLE  6 


1. A co-operation procedure shall be introduced which shall apply to acts based on 
Articles 7, 49, 54(2), 56(2), second sentence, 57 with the exception of the second 
sentence of paragraph 2 thereof, 100a, 100b, 118a, 130e and 130q(2) of the EEC 
Treaty. 


2. In Article 7, second paragraph of the EEC Treaty the terms ‘after consulting the 
Assembly’ shall be replaced by ‘in co-operation with the European Parliament’. 
3. In Article 49 of the EEC Treaty the terms ‘the Council shall, acting on a proposal 
from the Commission and after consulting the Economic and Social Committee’ shall 
be replaced by ‘the Council shall, acting by a qualified majority on a proposal from 
the Commission, in co-operation with the European Parliament and after consulting 
the Economic and Social Committee’. 


4. In Article 54(2) of the EEC Treaty the terms ‘the Council shall, on a proposal 
from the Commission and after consulting the Economic and Social Committee and 
the Assembly’ shall be replaced by ‘the Council shall, acting on a proposal from the 
Commission, in co-operation with the European Parliament and after consulting the 
Economic and Social Committee’. 


5. In Article 56 (2) of the EEC Treaty the second sentence shall be replaced by the 
following: 
‘After the end of the second stage, however, the Council shall, acting by a qualified 
majority on a proposal from the Commission and in co-operation with the European 
Parliament, issue directives for the co-ordination of such provisions as, in each 
Member State, are a matter for regulation or administrative action.’ 


6. In Article 57(1) of the EEC Treaty the terms ‘and after consulting the Assembly’ 
shall be replaced by ‘and in co-operation with the European Parliament’. 
7. In Article 57(2) of the EEC Treaty, the third sentence shall be replaced by the 
following: 
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‘In other cases the Council shall act by a qualified majority, in co-operation with the 
European Parliament.’ 
 
 
ARTICLE  7 
Article 149 of the EEC Treaty shall be replaced by the following provisions: 
 
‘ARTICLE  149 
1. Where, in pursuance of this Treaty, the Council acts on a proposal from the 
Commission, unanimity shall be required for an act constituting an amendment to that 
proposal. 
2. Where, in pursuance of this Treaty, the Council acts in co-operation with the 
European Parliament, the following procedure shall apply: 
(a) The Council, acting by a qualified majority under the conditions of paragraph 1, 
on a proposal from the Commission and after obtaining the Opinion of the European 
Parliament, shall adopt a common position. 
(b) The Council’s common position shall be communicated to the European 
Parliament. The Council and the Commission shall inform the European Parliament 
fully of the reasons which led the Council to adopt its common position and also of 
the Commission’s position. 
If, within three months of such communication, the European Parliament approves 
this common position or has not taken a decision within that period, the Council shall 
definitively adopt the act in question in accordance with the common position. 
(c) The European Parliament may within the period of three months referred to in 
point (b), by an absolute majority of its component members, propose amendments to 
the Council’s common position. The European Parliament may also, by the same 
majority, reject the Council’s common position. The result of the proceedings shall be 
transmitted to the Council and the Commission. 
If the European Parliament has rejected the Council’s common position, unanimity 
shall be required for the Council to act on a second reading. 
(d) The Commission shall, within a period of one month, re-examine the proposal on 
the basis of which the Council adopted its common position, by taking into account 
the amendments proposed by the European Parliament. 
The Commission shall forward to the Council, at the same time as its re-examined 
proposal, the amendments of the European Parliament which it has not accepted, and 
shall express its opinion on them. The Council may adopt these amendments 
unanimously. 
(e) The Council, acting by a qualified majority, shall adopt the proposal as re-
examined by the Commission. 
Unanimity shall be required for the Council to amend the proposal as re-examined by 
the Commission. 
(f) In the cases referred to in points (c), (d) and (e), the Council shall be required to 
act within a period of three months. If no decision is taken within this period, the 
Commission proposal shall be deemed not to have been adopted. 
(g) The periods referred to in points (b) and (f) may be extended by a maximum of 
one month by common accord between the Council and the European Parliament. 
3. As long as the Council has not acted, the Commission may alter its proposal at 
any time during the procedures mentioned in paragraphs 1 and 2.’ 
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ARTICLE  8 
The first paragraph of Article 237 of the EEC Treaty shall be replaced by the 
following provision: 
 
‘Any European State may apply to become a member of the Community. It shall 
address its application to the Council, which shall act unanimously after consulting 
the Commission and after receiving the assent of the European Parliament which 
shall act by an absolute majority of its component members.’ 
 
 
ARTICLE  9 
The second paragraph of Article 238 of the EEC Treaty shall be replaced by the 
following provision: 
 
‘These agreements shall be concluded by the Council, acting unanimously and after 
receiving the assent of the European Parliament which shall act by an absolute 
majority of its component members.’ 
 
 
ARTICLE  10 
Article 145 of the EEC treaty shall be supplemented by the following provision: 
 
‘- confer on the Commission, in the acts which the Council adopts, powers for the 
implementation of the rules which the Council lays down. The Council may impose 
certain requirements in respect of the exercise of these powers. The Council may also 
reserve the right, in specific cases, to exercise directly implementing powers itself. 
The procedures referred to above must be consonant with principles and rules to be 
laid down in advance by the Council, acting unanimously on a proposal from the 
Commission and after obtaining the Opinion of the European Parliament.’ 
 
 
ARTICLE  11 
The EC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE 168a 
1. At the request of the Court of Justice and after consulting the Commission and 
the European Parliament, the Council may, acting unanimously, attach to the Court 
of Justice a court with jurisdiction to hear and determine at first instance, subject to a 
right of appeal to the Court of Justice on points of law only and in accordance with 
the conditions laid down by the Statute, certain classes of action or proceeding 
brought by natural or legal persons. That court shall not be competent to hear and 
determine actions brought by Member States or by Community institutions or 
questions referred for a preliminary ruling under Article 177. 
2. The Council, following the procedure laid down in paragraph 1, shall determine 
the composition of that court and adopt the necessary adjustments and additional 
provisions to the Statute of the Court of Justice. Unless the Council decides otherwise, 
the provisions of this Treaty relating to the Court of Justice, in particular the 
provisions of the Protocol on the Statute of the Court of Justice, shall apply to that 
court. 
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3. The members of that court shall be chosen from persons whose independence is 
beyond doubt and who possess the ability required for appointment to judicial office; 
they shall be appointed by common accord of the Governments of the Member States 
for a term of six years. The membership shall be partially renewed every three years. 
Retiring members shall be eligible for reappointment. 
4. That court shall establish its rules of procedure in agreement with the Court of 
Justice. Those rules shall require the unanimous approval of the Council.’ 
 
 
ARTICLE  12 
A second paragraph worded as follows shall be inserted in Article 188 of the EEC 
Treaty: 
 
‘The Council may, acting unanimously at the request of the Court of Justice and after 
consulting the Commission and the European Parliament, amend the provisions of 
Title III of the Statute.’ 
 
 


Section  II 
 


Provisions relating to the foundations and the policy of the Community 
 


Subsection I – Internal Market 
 
ARTICLE  13 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  8a 
The Community shall adopt measures with the aim of progressively establishing the 
internal market over a period expiring on 31 December 1992, in accordance with the 
provisions of this Article and of Articles 8b, 8c, 28, 57(20, 59, 70(1), 84, 100a, and 
100b and without prejudice to the other provisions of this Treaty. 
The internal market shall comprise an area without internal frontiers in which the 
free movement of goods, persons, services and capital is ensured in accordance with 
the provisions of this Treaty.’ 
 
 
ARTICLE  14 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  8b 
The Commission shall report to the Council before 31 December 1988 and again 
before 31 December 1990 on the progress made towards achieving the internal 
market within the time limit fixed in Article 8a. 
The Council, acting by a qualified majority on a proposal from the Commission, shall 
determine the guidelines and conditions necessary to ensure balanced progress in all 
the sectors concerned.’ 
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ARTICLE  15 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘Article 8c 
When drawing up its proposals with a view to achieving the objectives set out in 
Article 8a, the Commission shall take into account the extent of the effort that certain 
economies showing differences in development will have to sustain during the period 
of establishment of the internal market and it may propose appropriate provisions. 
If these provisions take the form of derogations, they must be of a temporary nature 
and must cause the least possible disturbance to the functioning of the common 
market.’ 
 
 
ARTICLE 16 
 
1. Article 28 of the EEC Treaty shall be replaced by the following provisions: 
 
‘ARTICLE  28 
Any autonomous alteration or suspension of duties in the common customs tariff shall 
be decided by the Council acting by a qualified majority on a proposal from the 
Commission.’ 
 
2. In Article 57 (2) of the EEC Treaty, the second sentence shall be replaced by the 
following: 
 
‘Unanimity shall be required for directives the implementation of which involves in at 
least one Member State amendment of the existing principles laid down by law 
governing the professions with respect to training and conditions of access for 
natural persons.’ 
 
3. In the second paragraph of Article 59 of the EEC Treaty, the term ‘unanimously’ 
shall be replaced by ‘by a qualified majority’. 
 
4. In Article 70(1) of the EEC Treaty, the last two sentences shall be replaced by the 
following: 
 
‘For this purpose the Council shall issue directives, acting by a qualified majority. It 
shall endeavour to attain the highest possible degree of liberalization. Unanimity 
shall be required for measures which constitute a step back as regards the 
liberalization of capital movements.’ 
 
5. In Article 84(2) of the EEC Treaty, the term ‘unanimously’ shall be replaced by 
‘by a qualified majority’. 
 
6. Article 84 of the EEC Treaty shall be supplemented by the following paragraph: 
 
‘The procedural provisions of Article 75(1) and (3) shall apply.’ 
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ARTICLE  17 
Article 99 of the EEC Treaty shall be replaced by the following provisions: 
 
‘ARTICLE  99 
The Council shall, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament, adopt provisions for the harmonization of 
legislation, concerning turnover taxes, excise duties and other forms of indirect 
taxation to the extent that such harmonization is necessary to ensure the 
establishment and the functioning of the internal market within the time-limit laid 
down in Article 8a.’ 
 
 
ARTICLE  18 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  100a 
1. By way of derogation from Article 100 and save where otherwise provided in this 
Treaty, the following provisions shall apply for the achievement of the objectives set 
out in Article 8a. The Council shall, acting by a qualified majority on a proposal from 
the Commission in co-operation with the European Parliament and after consulting 
the Economic and Social Committee, adopt the measures for the approximation of the 
provisions laid down by law, regulation or administrative action in Member States 
which have as their object the establishment and functioning of the internal market. 
2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free 
movement of persons nor to those relating to the rights and interests of employed 
persons. 
3. The Commission, in its proposals envisaged in paragraph 1 concerning health, 
safety, environmental protection and consumer protection, will take as a base a high 
level of protection. 
4. If, after the adoption of a harmonization measure by the Council acting by a 
qualified majority, a Member State deems it necessary to apply national provisions on 
grounds of major needs referred to in Article 36, or relating to protection of the 
environment or the working environment, it shall notify the Commission of these 
provisions. 
The Commission shall confirm the Provisions involved after having verified that they 
are not a means of arbitrary discrimination or a disguised restriction on trade 
between Member States. 
By way of derogation from the procedure laid down in Articles 169 and 170, the 
Commission or any Member State may bring the matter directly before the Court of 
Justice if it considers that another Member State is making improper use of the 
powers provided for in this Article. 
5. The harmonization measures referred to above shall, in appropriate cases, 
include a safeguard clause authorizing the Member States to take, for one or more of 
the non-economic reasons referred to in Artide36, provisional measures subject to a 
Community control procedure.’ 
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ARTICLE  19 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  100b 
1. During the Commission shall, together with each Member State, draw up an 
inventory of national laws, regulations and administrative provisions which fall under 
Article 100a and which have not been harmonized pursuant to that Article. 
The Council, acting in accordance with the provisions of Article 100a, may decide 
that the provisions in force in a Member State must be recognized as being equivalent 
to those applied by another Member State. 
2. The provisions of Article 100a (4) shall apply by analogy. 
3. The Commission shall draw up the inventory referred to in the first subparagraph 
of paragraph 1 and shall submit appropriate proposals in good time to allow the 
Council to act before the end of 1992.’ 
 
 
 


Subsection II - Monetary capacity 
 
 
ARTICLE  20 
1. A new Chapter 1 shall be inserted in Part Three, Title II of the EEC Treaty 
reading as follows: 
 


‘CHAPTER  1 
 


CO-OPERATION IN ECONOMIC 
AND MONETARY POLICY 


(ECONOMIC AND MONETARY UNION) 
 


 
ARTICLE  102a 
1. In order to ensure the convergence of economic and monetary policies which is 
necessary for the further development of the Community, Member States shall co-
operate in accordance with the objectives of Article 104. In so doing, they shall take 
account of the experience acquired in co-operation within the framework of the 
European Monetary System (EMS) and in developing the ECU, and shall respect 
existing powers in this field. 
2. Insofar as further development in the field of economic and monetary policy 
necessitates institutional changes, the provisions of Article 236 shall be applicable. 
The Monetary Committee and the Committee of Governors of the Central Banks shall 
also be consulted regarding institutional changes in the monetary area.’ 
 
2. Chapters 1, 2 and 3 shall become Chapters 2, 3 and 4 respectively. 
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Subsection III - Social policy 
 
 
ARTICLE  21 
The EEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  118a 
1. Member States shall pay particular attention to encouraging improvements, 
especially in the working environment, as regards the health and safety of workers, 
and shall set as their objective the harmonization of conditions in this area, while 
maintaining the improvements made. 
2. In order to help achieve the objective laid down in the first paragraph, the 
Council acting by a qualified majority on a proposal from the Commission, in co-
operation with the European Parliament and after consulting the Economic and 
Social Committee, shall adopt, by means of directives, minimum requirements for 
gradual implementation, having regard to the conditions and technical rules 
obtaining in each of the Member States. 
Such directives shall avoid imposing administrative, financial and legal constraints in 
a way which would hold back the creation and development of small and medium-
sized undertakings. 
3. The provisions adopted pursuant to this Article shall not prevent any Member 
State from maintaining or introducing more stringent measures for the protection of 
working conditions compatible with this Treaty.’ 
 
 
ARTICLE  22 
The EEC Treaty shall be supplemented by the following provision: 
 
‘ARTICLE  118b 
The Commission shall endeavour to develop the dialogue between management and 
labour at European level which could, if the two sides consider it desirable, lead to 
relations based on agreement.’ 
 
 


Subsection IV - Economic and social cohesion 
 
ARTICLE  23 
A Title V shall be added to Part Three of the EEC Treaty reading as follows: 
 


‘TITLE  V 
 


Economic and social cohesion 
 
ARTICLE  130a 
In order to promote its overall harmonious development, the Community shall 
develop and pursue its actions leading to the strengthening of its economic and social 
cohesion. 
In particular the Community shall aim at reducing disparities between the various 
regions and the backwardness of the least-favoured regions. 
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ARTICLE  130b 
Member States shall conduct their economic policies, and shall co-ordinate them, in 
such a way as-, in- addition, to attain the objectives set out in Article 130a. The 
implementation of the common policies and of the internal market shall take into 
account the objectives set out in Article 130a and in Article 130c and shall contribute 
to their achievement. The Community shall support the achievement of these 
objectives by the action it takes through the structural Funds (European Agricultural 
Guidance and Guarantee Fund, Guidance Section, European Social Fund, European 
Regional Development Fund), the European Investment Bank and the other existing 
financial instruments. 
 
 
ARTICLE  130c 
The European Regional Development Fund is intended to help redress the principal 
regional imbalances in the Community through participating in the development and 
structural adjustment of regions whose development is lagging behind and in the 
conversion of declining industrial regions. 
 
 
ARTICLE  130d 
Once the Single European Act enters into force the Commission shall submit a 
comprehensive proposal to the Council, the purpose of which will be to make such 
amendments to the structure and operational rules of the existing structural Funds 
(European Agricultural Guidance and Guarantee Fund, Guidance Section; European 
Social Fund; European Regional Development Fund) as are necessary to clarify and 
rationalize their tasks in order to contribute to the achievement of the objectives set 
out in Article 130a and Article 130c, to increase their efficiency and to co-ordinate 
their activities between themselves and with the operations of the existing financial 
instruments. The Council shall act unanimously on this proposal within a period of 
one year, after consulting the European Parliament and the Economic and Social 
Committee. 
 
 
ARTICLE  130e 
After adoption of the decision referred to in Article 130d, implementing decisions 
relating to the European Regional Development Fund shall be taken by the Council, 
acting by a qualified majority on a proposal from the Commission and in co-
operation with the European Parliament. 
With regard to the European Agricultural Guidance and Guarantee Fund, Guidance 
Section and the European Social Fund, Articles 43, 126 and 127 remain applicable 
respectively.’ 
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Subsection V - Research and technological development 
 
 
ARTICLE  24 
A Title VI shall be added to Part Three of the EEC Treaty reading as follows: 
 


‘TITLE  VI 
 


Research and technological development 
 
 
ARTICLE  130f 
 
1. The Community’s aim shall be to strengthen the scientific and technological basis 
of European industry and to encourage it to become more competitive at international 
level. 
2. In order to achieve this, it shall encourage undertakings including small and 
medium-sized undertakings, research centres and universities in their research and 
technological development activities; it shall support their efforts to co-operate with 
one another, aiming notably at enabling undertakings to exploit the Community’s 
internal market potential to the full, in particular through the opening up of national 
public contracts. the definition of common standards and the removal of legal and 
fiscal barriers to that co-operation. 
3. In the achievement of these aims, special account shall be taken of the connection 
between the common research and technological development effort, the 
establishment of the internal market and the implementation of common policies, 
particularly as regards competition and trade. 
 
 
ARTICLE  130g 
In pursuing these objectives the Community shall cane out the following activities, 
complementing the activities carried out in the Member States: 
(a) implementation of research, technological development and demonstration 


programmes, by promoting co-operation with undertakings, research centres and 
universities; 


(b) promotion of co-operation in the field of Community research, technological 
development and demonstration with third countries and international 
organizations; 


(c) dissemination and optimisation of the results of activities in Community research, 
technological development and demonstration; 


(d) stimulation of the training and mobility of researchers in the Community. 
 
 
ARTICLE  130h 
Member States shall, in liaison with the Commission, co-ordinate among themselves 
the policies and programmes carried out at national level. In close contact with the 
Member States, the Commission may take any useful initiative to promote such co-
ordination. 
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ARTICLE  130i 
1. The Community shall adopt a multi-annual framework programme setting out all 
its activities. The framework programme shall lay down the scientific and technical 
objectives, define their respective priorities, set out the main lines of the activities 
envisaged and fix the amounted necessary, the detailed rules for financial 
participation by the Community in the programme as a whole and the breakdown of 
this amount between the various activities envisaged. 
2. The framework programme maybe adapted or supplemented, as the situation 
changes. 
 
 
ARTICLE  130k 
The framework programme shall be implemented through specific programmes 
developed within each activity. Each specific programme shall define the detailed 
rules for implementing it, fix its duration and provide for the means deemed 
necessary. 
The Council shat define the detailed arrangements for the dissemination of knowledge 
resulting from the specific programmes. 
 
 
ARTICLE  130l 
In implementing the multi-annual framework programme, supplementary programmes 
may be decided on involving the participation of certain Member States only, which 
shall finance them subject to possible Community participation. 
The Council shall adopt the rules applicable to supplementary programmes, 
particularly as regards the dissemination of knowledge and the access of other 
Member States. 
 
 
ARTICLE  130m 
In implementing the multi-annual framework programme, the Community may make 
provisions, with the agreement of the Member States concerned, for participation in 
research and development programmes undertaken by several Member States, 
including participation in the structures created for the execution of those 
programmes. 
 
 
ARTICLE  130n 
In implementing the multi-annual framework programme, the Community may make 
provision for co-operation in Community research, technological development and 
demonstration with third countries or international organizations. 
The detailed arrangements for such co-operation may be the subject of international 
agreements between the Community and the third parties concerned which shall be 
negotiated and concluded in accordance with Article 228. 
 
 
ARTICLE  130o 
The Community may set up joint undertakings or any other structure necessary for the 
efficient execution of programmes of Community research, technological development 
and demonstration. 
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ARTICLE  130p 
1. The detailed arrangements for financing each programme, including any 
Community contribution, shall be established at the time of the adoption of the 
programme. 
2. The amount of the Community’s annual contribution shall be laid down under the 
budgetary procedure, without prejudice to other possible methods of Community 
financing. The estimated cost of the specific programmes must not in aggregate 
exceed the financial provision in the framework programme. 
 
 
ARTICLE  130q 
 
1. The Council shall, acting unanimously on a proposal from the Commission and 
after consulting the European Parliament and the Economic and Social Committee, 
adopt the provisions referred to in Articles 130i and 130o. 
2. The Council shall, acting by a qualified majority on a proposal from the 
Commission, after consulting the Economic an Social Committee, and in co-operation 
with the European Parliament, adopt the provisions referred to in Articles 130k, 
1301, 130m, 130n and 130p(1). The adoption of these supplementary programmes 
shall also require the agreement of the Member States concerned.’ 
 
 
 


Subsection VI - Environment 
 
 
ARTICLE  25 
A Title VII shall be added to Part Three of the EEC Treaty reading as follows: 
 


‘TITLE  VII 
 


Environment 
 
ARTICLE  130r 
1. Action by the Community relating to the environment shall have the following 
objectives: 
- to preserve, protect and improve the quality of the environment; 
- to contribute towards protecting human health; 
- to ensure a prudent and rational utilization of natural resources. 
2. Action by the Community relating to the environment shall be based on the 
principles that preventive action should be taken, that environmental damage should 
as a priority be rectified at source, and that the polluter should pay. Environmental 
protection requirements shall be a component of the Community’s other policies. 
3. In preparing its action relating to the environment, the Community shall take 
account of 
- available scientific and technical data; 
- environmental conditions in the various regions of the Community, 
- the potential benefits and costs of action or of lack of action; 
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- the economic and social development of the Community as a whole and the 
balanced development of its regions. 


4. The Community shall take action relating to the environment to the extern to 
which the objectives referred to in paragraph I can be attained better at Community 
level than at the level of the individual Member States. Without prejudice to certain 
measures of a Community nature, the Member States shall finance and implement the 
other measures. 
5. Within their respective spheres of competence, the Community and the Member 
States shall co-operate with third countries and with the relevant international 
organizations. The arrangements for Community co-operation may be the subject of 
agreements between the Community and the third parties concerned, which shall be 
negotiated and concluded in accordance with Article 228. 
The previous paragraph shall be without prejudice to Member States’ competence to 
negotiate in international bodies and to conclude international agreements. 
 
 
ARTICLE  130s 
The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and the Economic and Social Committee, shall 
decide what action is to be taken by the Community. 
The Council shall, under the conditions laid down in the preceding subparagraph, 
define those matters on which decisions are to be taken by a qualified majority. 
 
 
ARTICLE  130t 
The protective measures adopted, in common pursuant to Article 130s shall not 
prevent any Member State from maintaining or introducing more stringent protective 
measures compatible with this Treaty.’ 
 
 
 


CHAPTER  III 
 


PROVISIONS AMENDING THE TREATY 
ESTABLISHING 


THE EUROPEAN ATOMIC ENERGY COMMUNITY 
 
 
ARTICLE  26 
The EAEC Treaty shall be supplemented by the following provisions: 
 
‘ARTICLE  140a 
1. At the request of the Court of Justice and after consulting the Commission and 
the European Parliament, the Council may, acting unanimously, attach to the Court 
of Justice a court with jurisdiction to hear and determine at first instance, subject to a 
right of appeal to the Court of Justice on points of law only and in accordance with 
the conditions laid down by the Statute, certain classes of action or proceeding 
brought by natural or legal persons. that court shall not be competent to hear and 
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determine actions brought by Member States or by Community institutions or 
questions referred for a preliminary ruling under Article 150. 
2. The Council, following the procedure laid down in paragraph 1, shall determine 
the composition of that court and adopt the necessary adjustments and additional 
provisions to the Statute of the Court of Justice. Unless the Council decides otherwise, 
the provisions of this Treaty relating to the Court of Justice, in particular the 
provisions of the Protocol on the Statute of the Court of Justice, shall apply to that 
court. 
3. The members of that court shall be chosen from persons whose independence is 
beyond doubt and who possess the ability required for appointment to judicial office; 
they shall be appointed by common accord of the Governments of the Member States 
for a term of six years. The membership shall be partially renewed every three years. 
Retiring members shall be eligible for reappointment. 
4. That court shall establish its rules of procedure in agreement with the Court of 
Justice. Those rules shall require the unanimous approval of the Council.’ 
 
 
ARTICLE  27 
A second paragraph shall be inserted in Article 160 of the EAEC Treaty worded as 
follows: 
 
‘The Council may, acting unanimously at the request of the Court of Justice and after 
consulting the Commission and the European Parliament, amend the provisions of 
Title Ill of the Statute.’ 
 
 
 


CHAPTER  IV 
 


GENERAL PROVISIONS 
 
 
ARTICLE  28 
The provisions of this Act shall be without prejudice to the provisions of the 
Instruments of Accession of the Kingdom of Spain and the Portuguese Republic to the 
European Communities. 
 
ARTICLE  29 
In Article 4 (2) of the Council Decision 85/257/EEC, Euratom of 7 May 1985 on the 
Communities’ system of own resources, the words ‘the level and scale of funding of 
which will be fired pursuant to a decision of the Council acting unanimously’ shall be 
replaced by the words ‘the level and scale of funding of which shall be fixed pursuant 
to a decision of the Council acting by a qualified majority after obtaining the 
agreement of the Member States concerned’. 
 
This amendment shall not affect the legal nature of the aforementioned Decision. 
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TITLE  III 
 


TREATY PROVISIONS ON EUROPEAN CO-OPERATION IN 
THE SPHERE OF FOREIGN POLICY 


 
[Repealed - See Article P(2) TEU.] 
 
 
ARTICLE  30 
European Co-operation in the sphere of foreign policy shall be governed by the 
following provisions: 
 
1. The High Contracting Parties, being members of the European Communities, 
shall endeavour jointly to formulate and implement a European foreign policy. 
 
2. (a) The High Contracting Patties undertake to, inform and consult each other on 


any foreign policy matters of general interest so as to ensure that their 
combined influence is exercised as effectively as possible through co-
ordination, the convergence of their positions and the implementation of joint 
action. 


(b) Consultations shall take place before the High Contracting Parties decide on 
their final position. 


(c) In adopting its positions and in its national measures each High Contracting 
Party shall take full account of the positions of the other partners and shall 
give due consideration to the desirability of adopting and implementing 
common European positions. 
In order to increase their capacity for joint action in the foreign policy field, 
the High Contracting Parties shall ensure that common principles and 
objectives are gradually developed and defined. 
The determination of common positions shall constitute a point of reference 
for the policies of the High Contracting Parties. 


(d) The High Contracting Parties shall endeavour to avoid any action or position 
which impairs their effectiveness as a cohesive force in international relations 
or within international organizations. 


 
3. (a) The Ministers for Foreign Affairs and a member of the Commission shall 


meet at least four times a year within the framework of European Political 
Co-operation. They may also discuss foreign policy matters within the 
framework of Political Co-operation on the occasion of meetings of the 
Council of the European Communities, 


(b) The Commission shall be fully associated with the proceedings of Political 
Co-operation. 


(c) In order to ensure the swift adoption of common positions and the 
implementation of joint action, the High Contracting Parties shall, as far as 
possible, refrain from impeding the formation of a consensus and the joint 
action which this could produce. 


 
4. The High Contracting Parties shall ensure that the European Parliament is closely 
associated with European Political Co-operation. To that end the Presidency shall 
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regularly inform the European Parliament of the foreign policy issues which are being 
examined within the framework of Political Co-operation and shall ensure that the 
views of the European Parliament are duly taken into consideration. 
 
5. The external policies of the European Community and the policies agreed in 
European Political Co-operation must be consistent. 
The Presidency and the Commission, each within its own sphere of competence, shall 
have special responsibility for ensuring that such consistency is sought and 
maintained. 
 
6. (a) The High Contracting Parties consider that closer co-operation on questions 


of European security would contribute in an essential way to the 
development of a European identity in external policy matters. They are 
ready to co-ordinate their positions more closely on the political and 
economic aspects of security. 


(b) The High Contracting Parties are determined to maintain the technological 
and industrial conditions necessary for their security. They shall work to that 
end both at national level and, where appropriate, within the framework of 
the competent institutions and bodies. 


(c) Nothing in this Title shall impede closer co-operation in the field of security 
between certain of the High Contracting Parties within the framework of the 
Western European Union or the Atlantic Alliance. 


 
7. (a) In international institutions and at international conferences which they 


attend, the High Contracting Parties shall endeavour to adopt common 
positions on the subjects covered by this Title. 


(b) In international institutions and at international conferences in which not all 
the High Contracting Parties participate, those who do participate shall take 
full account of positions agreed in European Political Co-operation. 


 
8. The High Contracting Parties shall organize a political dialogue with third 
countries and regional groupings whenever they deem it necessary. 
 
9. The High Contracting Parties and the Commission through mutual assistance and 
information, shall intensify co-operation between their representations accredited to 
third countries and to international organizations. 
 
10. (a) The Presidency of European Political Co-operation shall be held by the High 


Contracting Party which holds the Presidency of the Council of the European 
Communities. 


(b) The Presidency shall be responsible for initiating action and co-ordinating 
and representing the positions of the Member States in relations with third 
countries in respect of European Political Co-operation activities. It shall also 
be responsible for the management of Political Co-operation and in particular 
for drawing up the timetable of meetings and for convening and organizing 
meetings. 


(c) The Political Directors shall meet regularly in the Political Committee in 
order to give the necessary impetus, maintain the continuity of European 
Political Co-operation and prepare Ministers’ discussions. 
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(d) The Political Committee or, if necessary, a ministerial meeting shall convene 
within forty-eight hours at the request of at least three Member States. 


(e) The European Correspondents’ Group shall be responsible, under the 
direction of the Political Committee, for monitoring the implementation of 
European Political Co-operation and for studying general organizational 
problems. 


(f) Working Groups shall meet as directed by the Political Committee. 
(g) A Secretariat based in Brussels shall assist the Presidency in preparing and 


implementing the activities of European Political Co-operation and in 
administrative matters. It shall carry out its duties under the authority of the 
Presidency. 


 
11. As regards privileges and immunities, the members of the European Political Co-
operation Secretariat shall be treated in the same way as members of the diplomatic 
missions of the High Contracting Parties based in the same place as the Secretariat. 
 
12. Five years after the entry into force of this Act the High Contracting Parties shall 
examine whether any revision of Title III is required. 
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TITLE  IV 
 


GENERAL AND FINAL PROVISIONS 
 
 
ARTICLE  31 
The provisions of the Treaty establishing the European Coal and Steel Community, 
the Treaty establishing the European Economic Community and the Treaty 
establishing the European Atomic Energy Community concerning the powers of the 
Court of Justice of the European Communities and the exercise of those powers shall 
apply only to the provisions of Title II and to Article 32; they shall apply to those 
provisions under the same conditions as for the provisions of the said Treaties.  
 
ARTICLE  32 
Subject to Article 3(1), to Title II and to Article 31, nothing in this Act shall affect the 
Treaties establishing the European Communities or any subsequent treaties and acts 
modifying or supplementing them.  
 
ARTICLE  33 
1. This Act will be ratified by the High Contracting Parties in accordance with their 
respective constitutional requirements. The instruments of ratification will be 
deposited with the Government of the Italian Republic.  
2. This Act will enter into force on the first day of the month following that in which 
the instrument of ratification is deposited of the last signatory State to fulfil that 
formality.  
 
ARTICLE  34 
This Act, drawn up in a single original in the Danish, Dutch, English, French, 
German, Greek, Irish, Italian, Portuguese and Spanish languages, the texts in each of 
these languages being equally authentic, will be deposited in the archives of the 
Government of the Italian Republic, which will remit a certified copy to each of the 
governments of the other signatory States.  
 
 
IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Single 
European Act.  
 
Done at Luxembourg on the seventeenth day of February in the year one thousand 
nine hundred and eighty six and at The Hague on the twenty-eighth day of February 
in the year one thousand nine hundred and eighty six. 
 
 
 
Leo TINDEMANS Peter BARRY 
Uffe ELLEMANN-JENSEN Giulio ANDREOTTI 
Hans Dietrich GENSCHER Robert GOEBBELS 
Karolos PAPOULIAS Hans VAN DEN BROEK 
Francisco FERNÁNDEZ ORDÓÑEZ Pedro PIRES DE MIRANDA 
Roland DUMAS Lynda CHALKER 
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under the Treaty - Fundamental change of circumstances - Essential basis of 
the consent of the parties - Extent of obligations still to be performed - Sta- 
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ting the parties, by mutual consent, to take account of those norms - Repudia- 
tion of the Treaty - Reciprocal non-compliance - Integrity of the rule pacta 
sunt servanda - Treaty remaining in force until terminated by mutual consent. 


Legal consequences of the Judgment of the Court - Dissolution of Czecho- 
slovakia - Article 12 of the Vienna Convention of 1978 on Succession of States 
in respect of '  Treaties - Customary laiv - Succession of States without effect 
on a treaty creating rights and obligations "attaching" to the territory - 
Irregular state of uffairs as a result of failure of both Parties to comply with 
their treaty obligations - Ex injuria jus non oritur - Objectives of the Treaty 
- Obligations overtaken by events - Positions adopted by the parties after 
conclusion of the Treaty - Good faith negotiations - Effects of the Project on 
the environment - Agreed solution to be found by the Parties - Joint régime 
- Reparation for arts committed by both Parties - Co-operation in the use of 
shared water resources - Damages - Succession in respect of rights and obli- 
gations relating to the Project - Intersecting ivrongs - Settlement of accounts 
for the construction of the works. 


JUDGMENT 


Present: President SCHWEBEL; Vice-President WEERAMANTRY; Judges ODA, 
BEDIAOUI, GUILLAUME, RANJEVA, HERCZEGH, SHI, FLEISCHHAUER, 
KOROMA, VERESHCHETIN, PARRA-ARANGUREN, KOOIJMANS, REZEK; 
Judge ad hoc SKUBISZEWSKI ; Registrar VALENCIA-OSPINA. 


In the case concerning the GabCikovo-Nagymaros Project, 


between 


the Republic of Hungary, 
represented by 


H.E. Mr. Gyorgy Szénasi, Ambassador, Head of the International Law 
Department, Ministry of Foreign Affairs, 


as Agent and Counsel; 
H.E. Mr. Dénes Tomaj, Ambassador of the Republic of Hungary to the 


Netherlands, 
as Co-Agent ; 
Mr. James Crawford, Whewell Professor of International Law, University of 


Cambridge, 
Mr. Pierre-Marie Dupuy, Professor at the University Panthéon-Assas 


(Paris II) and Director of the Institut des hautes études internationales 
of Paris, 


Mr. Alexandre Kiss, Director of Research, Centre national de la recherche 
scientifique (retd.), 


Mr. Laszlo Valki, Professor of International Law, Eotvos Lorand Univer- 
sity, Budapest, 
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- Développement durable - Dispositions dzt traité permettant aux parties, 
d'un commun accord, de tenir compte de ces normes - Rejet du traité - Man- 
quements réciproques - Intégrité de la règle pacta sunt servanda - Traité 
demeurant en vigueur tant qu'il n'y est pas mis j n  d'un commun accord. 


Conséquences juriu'iques de l'arrêt de lu Cour - Dissolution de la Tchéco- 
.rlovaquie -- Article 12 de la convention de Vienne de 1978 sur la succession 
d'Etats en matière de traités - Droit coutumier - Succession d'Etats sans 
incidence sur un traité créant des droits et obligations ((attachés » au territoire 
- Situation irrégulière due aux manquements des deu.u Parties à leurs obliga- 
tions conventionnel1e.r - Ex injuria jus non oritur - Objectifs du traité - 
Obligations de passée.^ par les événements - Positions adoptées par les parties 
après la coriclusion dzt traité - Négociations de bonne foi - Incidences du pro- 
jet sur l'environneme~zt - Solution à trouver de commun uccord pur les Parties 
- Régime rolljoint -- Réparation des actes commis par les deux Parties - 
Coopération pour Iuiilisation des ressources en eau partagées - Dommages et 
intérêts - Successiori en ce qui concerne les droits et obligations r e la t~x~  au pro- 
jet - Acies illicites croisés - Règlement des comptes concernant la construc- 
tion des ouvrages. 


Présents : M. SCHWEBEL, Président ; M. WEERAMANTRY, Vice-Président ; 
MM. OL)A, BEDJAOUI, GUILLAUME, RANJEVA, HERCZEGH, SHI, 
FLEISCHHAUER, KOROMA, VERESHCHETIN, PARRA-ARANGUREN, KOOIJ- 
MANS, REZEK, juges; M. S K U B I ~ Z E W ~ K I ,  juge ad hoc; M. VALENCIA- 
OSPINA, Grefjer. 


En l'affaire relative au projet GabCikovo-Nagymaros, 


entre 


la République de Hongrie, 
représentée par 


S. Exc. M. Gyorgy Szénasi, ambassadeur, directeur du département de droit 
international au ministère des affaires étrangères, 


comme agent et conseil; 
S. Exc. M. Dénes Tomaj, ambassadeur de la République de Hongrie aux 


Pays-Bas, 
comme coagent ; 
M. James Crawford, professeur de droit international, titulaire de la chaire 


Whewell a l'université de Cambridge, 
M. Pierre-Marie Dupuy, professeur a l'université Panthéon-Assas (Paris II) 


et directeur de l'Institut des hautes études internationales de Paris, 


M. Alexandre Kiss, directeur de recherches au Centre national de la re- 
cherche scientifique (en retraite), 


M. Laszlo Valki, professeur de droit international a l'université Eotvos 
Lorand de Budapest, 
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Mr. Boldizsar Nagy, Associate Professor of International Law, Eotvos 
Lorand University, Budapest, 


Mr. Philippe Sands, Reader in International Law, University of London, 
School of Oriental and African Studies, and Global Professor of Law, 
New York University, 


Ms Katherine Gorove, consulting Attorney, 
as Counsel and Advocates; 
Dr. Howard Wheater, Professor of Hydrology, Imperia1 College, London, 
Dr. Gabor Vida, Professor of Biology, Eotvos Lorand University, Budapest, 


Member of the Hungarian Academy of Sciences, 
Dr. Roland Carbiener, Professor emeritus of the University of Strasbourg, 
Dr. Klaus Kern, consulting Engineer, Karlsruhe, 
as Advocates; 
Mr. Edward Helgeson, 
Mr. Stuart Oldham, 
Mr. Péter Molnar, 
as Advisers; 
Dr. Gyorgy Kovacs, 
Mr. Timothy Walsh, 
Mr. Zoltan Kovacs, 
as Technical Advisers ; 
Dr. Attila Nyikos, 
as Assistant ; 
Mr. Axe1 Gosseries, LL.M., 
as Translator ; 
Ms Éva Kocsis, 
Ms Katinka Tompa, 
as Secretaries, 


and 


the Slovak Republic, 
represented by 


H.E. Dr. Peter Tomka, Ambassador, Legal Adviser of the Ministry of For- 
eign Affairs, 


as Agent; 
Dr. Vaclav Mikulka, Member of the International Law Commission, 
as Co-Agent, Counsel and Advocate; 
Mr. Derek W. Bowett, C.B.E., Q.C., F.B.A., Whewell Professor emeritus of 


International Law at the University of Cambridge, former Member of the 
International Law Commission, 


as Counsel ; 
Mr. Stephen C. McCaffrey, Professor of International Law at the University 


of the Pacific, McGeorge School of Law, Sacramento, United States of 
America, former Member of the International Law Commission, 


Mr. Alain Pellet, Professor at the University of Paris X-Nanterre and at the 







M .  Boldizsar Nagy, professeur associé de droit international à l'université 
Eotvos Lorand (le Budapest. 


M. Philippe Sand:;, chargé de cours de droit international à la School of  
Oriental and African Studies de l'université de Londres, et Global Profes- 
sor of Law à l'Université de New York. 


Mme Katherine Gorove, juriste-conseil, 
comme conseils et avocats; 
M. Howard Wheater, professeur d'hydrologie à l'Imperia1 College de Londres, 
M. Gabor Vida, professeur de biologie à l'université Eotvos Lorand de 


Budapest. membre de l'Académie des sciences de Hongrie, 
M. Roland Carbiener, professeur émérite de l'université de Strasbourg, 
M. Klaus Kern, in.génieur-conseil à Karlsruhe, 
comme avocats; 
M. Edward Helgeson, 
M. Stuart Oldham,, 
M. Péter Molnar, 
comme conseillers : 
M. Gyorgy Kovacs, 
M. Timothy Walsh, 
M. Zoltan Kovacs, 
comme conseillers techniques; 
M. Attila Nyikos, 
comme assistant; 
M.  Axel Gosseriesi, LL.M., 
comme traducteur ; 
Mm' Eva Kocsis, 
Mn" Katinka Tonnpa, 
comme secrétaires, 


la République slovaque. 
représentée par 


S. Exc. M. Peter Tomka, ambassadeur, conseiller juridique du ministère des 
affaires étrangères. 


comme agent; 
M. Vaclav Mikullta, membre de la Commission du droit international, 
comme coagent, c.onseil et avocat ; 
M. Derek W. Bowett, C.B.E., Q.C., F.B.A.. professeur émérite, ancien titu- 


laire de la chaire Whewell à l'université de Cambridge, ancien membre de 
la Commission du droit international, 


comme conseil ; 


M. Stephen C. McCaffrey. professeur de droit international à la McGeorge 
School of Law de l'université du Pacifique à Sacramento (Etats-Unis 
d'Amérique), ancien membre de la Commission du droit international. 


M. Alain Pellet, professeur à l'université de Paris X-Nanterre et à l'Institut 







Institute of Political Studies, Paris, Member of the International Law 
Commission, 


Mr. Walter D. Sohier, Member of the Bar of the State of New York and of 
the District of Columbia, 


Sir Arthur Watts, K.C.M.G., Q.C., Barrister, Member of the Bar of England 
and Wales, 


Mr. Samuel S. Wordsworth, avocat à la cour d'appel de Paris, Solicitor of 
the Supreme Court of England and Wales, Frere Cholmeley, Paris, 


as Counsel and Advocates; 
Mr. Igor Mucha, Professor of Hydrogeology and Former Head of the 


Groundwater Department at the Faculty of Natural Sciences of Comenius 
University in Bratislava, 


Mr.  Karra Venkateswara Rao, Director of Water Resources Engineering, 
Department of Civil Engineering, City University, London, 


Mr. Jens Christian Refsgaard, Head of Research and Development, Danish 
Hydraulic Institute, 


as Counsel and Experts; 
Dr. Cecilia KandraCova, Director of Department, Ministry of Foreign 


Affairs, 
Mr. Ludëk Krajhanzl, Attorney at Law, Vyroubal Krajhanzl Skacel and 


Partners, Prague, 
Mr. Miroslav LiSka, Head of the Division for Public Relations and Exper- 


tise, Water Resources Development State Enterprise, Bratislava, 


Dr. Peter VrSansky, Minister-Counsellor, Chargé d'affaires a.i., of the 
Embassy of the Slovak Republic, The Hague, 


as Counsellors ; 
Miss Anouche Beaudouin, allocataire de recherche at  the University of 


Paris X-Nanterre, 
Ms Cheryl Dunn, Frere Cholmeley, Paris, 
Ms Nikoleta GI!ndova, attaché, Ministry of Foreign Affairs, 
Mr. Drahoslav Stefanek, attaché, Ministry of Foreign Affairs, 
as Legal Assistants, 


composed as above, 
after deliberation, 


delivers the following Judgment ; 


1. By a letter dated 2 July 1993, filed in the Registry of the Court on the 
same day, the Ambassador of the Republic of Hungary (hereinafter called 
"Hungary") to the Netherlands and the Chargé d'affaires ad interim of the Slo- 
vak Republic (hereinafter called "Slovakia") to the Netherlands jointly notified 
to  the Court a Special Agreement in English that had been signed at Brussels 
on  7 April 1993 and had entered into force on 28 June 1993, on the date of the 
exchange of instruments of ratification. 


2. The text of the Special Agreement reads as follows: 







d'études politiques de Paris, membre de la Commission du  droit interna- 
tional, 


M. Walter D. Sohier, membre des barreaux de 1'Etat de New York et du 
district de Columbia, 


sir Arthur Watts, K.C.M.G., Q.C., Barrister, membre du barreau d'Angle- 
terre et du pays de Galles, 


M. Samuel S. Wordsworth, avocat à la cour d'appel de Paris et Solicitor 
auprès de la Cour suprême d'Angleterre et du pays de Galles, Frere Chol- 
meley, Paris, 


comme conseils et avocats; 
M. Igor Mucha, professeur d'hydrogéologie et ancien directeur du départe- 


ment des eaux s,outerraines à la faculté des sciences naturelles de l'univer- 
sité Comenius de Bratislava, 


M.  Karra Venkateswara Rao, directeur de la section des techniques d'amé- 
nagement hydrauliques du  département du génie civil de la City University 
de Londres, 


M. Jens Christian Refsgaard, directeur de la recherche et du développement 
à l'Institut danois d'hydraulique, 


comme conseils et experts; 
Mn" Cecilia KandraEova. directeur de département au ministère des affaires 


étrangères, 
M.  Ludt-k Krajhanzl, avocat, cabinet Vyroubal Krajhanzl Skacel et associés, 


Prague, 
M. Miroslav LiSka, directeur de la division des relations publiques et de 


l'expertise de I1i:ntreprise d'Etat pour la mise en valeur des ressources en 
eau. Bratislava, 


M. Peter VrSansky, ministre conseiller, chargé d'affaires par intérim de 
l'ambassade de la République slovaque aux Pays-Bas. 


comme conseillers; 
Ml1' Anouche Beaudouin, allocataire de recherche a l'université de Paris 


X-Nanterre, 
Mme Cheryl Dunri, Frere Cholmeley, Paris, 
Mn" Nikoleta Clindova, attachée au ministère des affaires étrangères, 
M. Drahoslav Stefanek, attaché au ministère des affaires étrangères, 
comme assistants juridiques, 


ainsi composée, 
après délibéré en (chambre du conseil, 


rend 1'urrt;t suivant; 


1. Par lettre en date du  2 juillet 1993, déposée au Greffe de la Cour le même 
jour, l'ambassadeur aux Pays-Bas de la République de Hongrie (dénommée ci- 
après la «Hongrie») et le chargé d'affaires par intérim aux Pays-Bas de la 
République slovaque (dénommée ci-après la «Slovaquie») ont notifié conjoin- 
tement à la Cour un compromis en langue anglaise, signé a Bruxelles le 7 avril 
1993 et entré en vigueur le 28 juin 1993 à la date de l'échange des instruments 
de ratification. 


2. Dans sa traduction française, le texte du  compromis se lit comme suit: 
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"The Republic of Hungary and the Slovak Rcpublic, 


Considering that differences have arisen between the Czech and Slovak 
Federal Republic and the Republic of Hungary regarding the implementa- 
tion and the termination of the Treaty on the Construction and Operation 
of the Gabtikovo-Nagymaros Barrage System signed in Budapest on 
16 September 1977 and related instruments (hereinafter referred to as 'the 
Treaty'), and on the construction and operation of the 'provisional solu- 
tion'; 


Beuring in nlind that the Slovak Republic is one of the two successor 
States of the Czech and Slovak Federal Republic and the sole successor 
State in respect of rights and obligations relating to the GabCikovo-Nagy- 
maros Project ; 


Recognizing that the Parties concerned have been unable to settle these 
differences by negotiations; 


Huving in rnind that both the Czechoslovak and Hungarian delegations 
expressed their commitment to submit the differences connected with the 
GabCikovo-Nagymaros Project in al1 its aspects to binding international 
arbitration or to the International Court of Justice; 


Desiring that these differences should be settled by the International 
Court of Justice; 


Reculling their commitment to apply, pending the Judgment of the 
International Court of Justice, such a temporary water management régime 
of the Danube as shall be agreed between the Parties; 


Desiring further to define the issues to be submitted to the International 
Court of Justice. 


Have agreed as follows : 


Article I 


The Parties submit the questions contained in Article 2 to the Interna- 
tional Court of Justice pursuant to Article 40, paragraph 1, of the Statute 
of the Court. 


Article 2 


(1) The Court is requested to  decide on the basis of the Treaty and rules 
and principles of general international law. as well as such other treaties as 
the Court may find applicable, 


( a )  whether the Republic of Hungary was entitled to suspend and subse- 
quently abandon, in 1989, the works on the Nagymaros Project and 
on the part of the GabCikovo Project for which the Treaty attributed 
responsibility to the Republic of Hungary: 


( b )  whether the Czech and Slovak Federal Republic was entitled to pro- 
ceed, in November 1991, to the 'provisional solution' and to put into 
operation from October 1992 this system, described in the Report of 
the Working Group of Independent Experts of the Commission of 
the European Communities, the Republic of Hungary and the Czech 
and Slovak Federal Republic dated 23 November 1992 (damming up 
of the Danube at river kilometre 185 1.7 on Czechoslovak territory 
and resulting consequences on water and navigation coufse); 







« L a  République de Hongrie et la République slovaque, 


Considérant que des contestations ont surgi entre la République fédéra- 
tive tchèque et slovaque et la République de Hongrie concernant I'applica- 
tion et la termiriaison du  traité relatif à la construction et au fonctionne- 
ment du système de barrage de Gabtikovo-Nagymaros, signé a Budapest 
le 16 septembre 1977, et des instruments y afférents (ci-après dénommés le 
«traité»). ainsi que la construction et le fonctionnement de la «solution 
provisoire » ; 


Tenant compte de ce que la République slovaque est l'un des deux Etats 
successeurs de la République fédérative tchèque et slovaque et l'unique 
Etat successeur en ce qui concerne les droits et obligations relatifs au pro- 
jet Gabtikovo-Pdagymaros; 


Reconnaissani que les parties concernées ne sont pas parvenues à régler 
ces contestations par voie de négociation; 


Ajlunr à Iksprit que tant la délégation tchécoslovaque que la délégation 
hongroise ont déclaré qu'elles s'engageaient à soumettre les contestations 
liées au projet Ciabtikovo-Nagymaros sous tous ses aspects à un arbitrage 
international obligatoire ou à la Cour internationale de Justice; 


Souhaitant que ces contestations soient réglées par la Cour internatio- 
nale de Justice; 


Rappelant qu'elles se sont engagées à appliquer, en attendant l'arrêt de 
la Cour internationale de Justice, le régime temporaire de gestion des eaux 
du Danube dont seront convenues les Parties; 


De'sirunt en outre définir les questions à soumettre à la Cour internatio- 
nale de Justice, 


Sont convenues de ce qui suit 


ArtirI~, premier 


Les Parties soumettent à la Cour internationale de Justice, conformé- 
ment au  paragraphe 1 de l'article 40 du Statut de la Cour, les questions 
énoncées à l'article 2 ci-après. 


Article 2 


1) La Cour est priée de dire, sur la base du traité et des règles et prin- 
cipes du droit international général, ainsi que de tous autres traités qu'elle 
jugera applicables : 


a )  si la République de Hongrie était en droit de suspendre puis d'aban- 
donner, en 1989, les travaux relatifs au projet de Nagymaros ainsi qu'à 
la partie du projet de Gabtikovo dont la République de Hongrie est 
responsable aux termes du traité; 


b )  si la Répukilique fédérative tchèque et slovaque était en droit de re- 
courir, en novembre 1991, à la «solution provisoire» et de mettre en 
service. à partir d'octobre 1992, ce système, décrit dans le rapport en 
date du 23 novembre 1992 du groupe de travail d'experts indépendants 
nominés par la Commission des Comm~inautés européennes, la Répu- 
blique de Hongrie et la République fédérative tchèque et slovaque 
(constructic)n d'un barrage sur le Danube au kilomètre 1851,7 du 
fleuve, en territoire tchécoslovaque, et conséquences en résultant pour 
I'écoulemen~t des eaux et la navigation); 
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( c )  what are the legal effects of the notification, on 19 May 1992, of the 
termination of the Treaty by the Republic of Hungary. 


(2) The Court is also requested to  determine the legal consequences, 
including the rights and obligations for the Parties, arising from its Judg- 
ment on the questions in paragraph 1 of this Article. 


Article 3 
(1) Al1 questions of procedure and evidence shall be regulated in accord- 


ance with the provisions of the Statute and the Rules of Court. 
(2) However. the Parties request the Court to order that the written 


proceedings should consist of: 
(LI) a Memorial presented by each of the Parties not later than ten 


months after the date of notification of this Special Agreement to the 
Registrar of the International Court of Justice; 


( h i  a Counter-Memorial presented by each of the Parties not later than 
seven months after the date on  which each has received the certified 
copy of the Memorial of the other Party; 


( c i  a Reply presented by each of the Parties within such time-limits as the 
Court may order. 


(d) The Court may request additional written pleadings by the Parties if 
it so determines. 


(3) The above-mentioned parts of the written proceedings and their 
annexes presented to the Registrar will not be transmitted to the other 
Party until the Registrar has received the corresponding part of the pro- 
ceedings from the said Party. 


Article 4 
(1) The Parties agree that, pending the final Judgment of the Court, 


they will establish and implement a temporary water management régime 
for the Danube. 


(2) They further agree that, in the period before such a régime is estab- 
lished or implemented, if either Party believes its rights are endangered by 
the conduct of the other, it may request immediate consultation and ref- 
erence, if necessary, to experts, including the Commission of the European 
Communities, with a view to protecting those rights; and that protection 
shall not be sought through a request to  the Court under Article 41 of the 
Statute. 


(3) This commitment is accepted by both Parties as fundamental to the 
conclusion and continuing validity of the Special Agreement. 


Article 5 


(1) The Parties shall accept the Judgment of the Court as final and bind- 
ing upon them and shall execute it in its entirety and in good faith. 


(2) Immediately after the transmission of the Judgment the Parties shall 
enter into negotiations on the modalities for its execution. 


(3) If they are unable to reach agreement within six months, either 
Party may request the Court to render an additional Judgment to deter- 
mine the modalities for executing its Judgment. 


Article 6 


( 1 )  The present Special Agreement shall be subject to ratification. 







c )  quels sont les effets juridiques de la notification, le 19 mai 1992, de la 
terminaison du traité par la République de Hongrie. 


2) La Cour est également priée de déterminer les conséquences juridi- 
ques, y compris les droits et obligations pour les Parties, de I'arrêt qu'elle 
rendra sur les questions énoncées au paragraphe 1 du présent article. 


Article 3 
1) Toutes les questions de procédure et de preuve seront réglées confor- 


mément aux disipositions du Statut et du Règlement de la Cour. 
2) Toutefois, les Parties prient la Cour de bien vouloir ordonner que la 


procédure écrite comprenne les pièces suivantes: 
a) un mémoire présenté par chacune des Parties au plus tard dix mois 


après la date de la notification du présent compromis au Greffier de la 
Cour internationale de Justice ; 


b )  un contre-mémoire présenté par chacune des Parties au plus tard sept 
mois après la date à laquelle chacune aura reçu la copie certifiée 
conforme di1 mémoire de I'autre Partie; 


L.) une réplique présentée par chacune des Parties dans les délais que la 
Cour indiquera. 


d) La Cour pourra, si elle le juge utile, demander aux Parties de déposer 
des pièces dl: procédure écrite supplémentaires. 


3) Les pièce:; de procédure écrite susmentionnées et leurs annexes, 
déposées aupréij du Greffier, ne seront transmises i I'autre Partie que 
lorsque le Greffier aura reçu de ladite Partie la pièce de procédure corres- 
pondante. 


Article 4 


1) Les Parties conviennent, en attendant I'arrêt définitif de la Cour. 
d'établir et d'appliquer un régime temporaire de gestion des eaux pour le 
Danube. 


2) Les Parties. conviennent en outre qu'au cas où, au cours de la période 
précédant l'établissement ou l'application d'un tel régime, l'une d'entre 
elles considéreriiit que la conduite de l'autre met se 1 droits en danger, elle 
pourra demander des consultations immédiates et, au besoin, qu'il soit 
recouru à des experts, y compris la Commission des Communautés euro- 
péennes, en vue de protéger ces droits; et que la protection de ces droits ne 
sera pas recherchée au moyen d'une demande présentée a la Cour en vertu 
de l'article 41 du Statut. 


3) Les deux Parties acceptent cet engagement en tant qu'élément fonda- 
mental de la conclusion et du maintien de la validité du compromis. 


Article 5 
1) Les Partie:; s'engagent à accepter I'arrêt de la Cour comme définitif et 


obligatoire pour elles et à l'exécuter intégralement et de bonne foi. 
2) Aussitôt que I'arrêt leur aura été remis, les Parties engageront des 


négociations pour fixer les modalités de son exécution. 
3) Si les Parties ne peuvent parvenir à un accord dans un délai de six 


mois, l'une ou I'autre d'entre elles pourra prier la Cour de rendre un arrêt 
supplémentaire pour déterminer les modalités d'exécution de son arrêt. 


Article 6 


1) Le présent compromis est soumis à ratification 







(2) The instruments of ratification shall be exchanged as soon as pos- 
sible in Brussels. 


(3) The present Special Agreement shall enter into force on the date of 
exchange of instruments of ratification. Thereafter it will be notified jointly 
to the Registrar of the Court. 


In witness whereof the undersigned being duly authorized thereto, have 
signed the present Special Agreement and have affixed thereto their seals." 


3. Pursuant to Article 40, paragraph 3, of the Statute and Article 42 of the 
Rules of Court, copies of the notification and of the Special Agreement were 
transmitted by the Registrar to the Secretary-General of the United Nations, 
Members of the United Nations and other States entitled to appear before the 
Court. 


4. Since the Court included upon the Bench no judge of Slovak nationality, 
Slovakia exercised its right under Article 31, paragraph 2, of the Statute to 
choose a judge ad hoc to  sit in the case: it chose Mr. Krzysztof Jan Skubi- 
szewski. 


5.  By an Order dated 14 July 1993, the Court fixed 2 May 1994 as the time- 
limit for the filing by each of the Parties of a Memorial and 5 December 1994 
for the filing by each of the Parties of a Counter-Memorial. having regard to 
the provisions of Article 3, paragraph 2 (a )  and (b), of the Special Agreement. 
Those pleadings were duly filed within the prescribed time-limits. 


6. By an Order dated 20 December 1994, the President of the Court, 
having heard the Agents of the Parties, fixed 20 June 1995 as the time-limit 
for the filing of the Replies, having regard to the provisions of Article 3, para- 
graph 2 (c ) ,  of the Special Agreement. The Replies were duly filed within the 
time-limit thus prescribed and, as the Court had not asked for the submission 
of additional pleadings, the case was then ready for hearing. 


7. By letters dated 27 January 1997, the Agent of Slovakia, referring to the 
provisions of Article 56, paragraph 1, of the Rules of Court, expressed his Gov- 
ernment's wish to  produce two new documents; by a letter dated 10 February 
1997, the Agent of Hungary declared that his Government objected to their 
production. On 26 February 1997, after having duly ascertained the views of 
the two Parties, the Court decided, in accordance with Article 56, paragraph 2, 
of the Rules of Court, to authorize the production of those documents under 
certain conditions of which the Parties were advised. Within the time-limit fixed 
by the Court to that end, Hungary submitted comments on one of those docu- 
ments under paragraph 3 of that same Article. The Court authorized Slovakia 
to comment in turn upon those observations, as it had expressed a wish to d o  
so;  its comments were received within the time-limit prescribed for that pur- 
pose. 


8. Moreover, each of the Parties asked to be allowed to show a video cas- 
sette in the course of the oral proceedings. The Court agreed to those requests, 
provided that the cassettes in question were exchanged in advance between the 
Parties, through the intermediary of the Registry. That exchange was effected 
accordingly. 


9. In accordance with Article 53, paragraph 2, of the Rules of Court. the 
Court decided, after having ascertained the views of the Parties. that copies of 
the pleadings and documents annexed would be made available to  the public as 
from the opening of the oral proceedings. 


10. By a letter dated 16 June 1995, the Agent of Slovakia invited the Court 
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2) Les instruments de ratification seront échangés aussitôt que possible à 
Bruxelles. 


3) Le présent c:ompromis entrera en vigueur à la date de l'échange des 
instruments de ratification. II fera ensuite l'objet d'une notification 
conjointe au Greffier de la Cour. 


En foi de quoi les soussignés, dûment habilités à cet effet, ont signé le 
présent compromis et y ont apposé leur sceau. » 


3.  Conformément au paragraphe 3 de l'article 40 du Statut et à l'article 42 
du Règlement de la Cour, des copies de la notification et du  compromis ont été 
transmises par le Greffier au Secrétaire général de l'organisation des Nations 
Unies, aux Membres des Nations Unies et aux autres Etats admis à ester 
devant la Cour. 


4. La Cour ne comptant pas sur le siège de juge de nationalité slovaque, la 
Slovaquie s'est prévalue du droit que lui confère le paragraphe 2 de l'article 31 
du Statut de procéder à la désignation d'un juge ud hoc pour siéger en l'affaire: 
elle a désigné à cet effet M. Krzysztof Jan Skubiszewski. 


5. Par ordonnance en date du 14 juillet 1993, la Cour a fixé au 2 mai 1994 la 
date d'expiration du délai pour le dépôt d'un mémoire par chaque Partie, et au 
5 décembre 1994 la date d'expiration du délai pour le dépôt par chacune d'elles 
d'un contre-mémoire. eu égard aux dispositions de l'article 3, paragraphe 2, ali- 
néas a )  et h ) ,  du ccimpromis. Ces pièces ont été dûment déposées dans les 
délais ainsi prescrits. 


6. Par ordonnance. en date du 20 décembre 1994, le Président de la Cour, 
après avoir entendu les agents des Parties. a fixé au 20 juin 1995 la date d'expi- 
ration du délai pour le dépôt des répliques, eu égard aux dispositions de I'ar- 
ticle 3. paragraphe 2. alinéa c), du compromis. Les répliques ont été dûment 
déposées dans le délai ainsi prescrit et. la Cour n'ayant pas demandé la produc- 
tion de pièces supplé:mentaires, l'affaire s'est alors trouvée en état. 


7. Par lettres du 27 janvier 1997, l'agent de la Slovaquie, se référant aux dis- 
positions du paragraphe 1 de l'article 56 du Règlement, a exprimé le désir de 
son gouvernement tie produire deux nouveaux documents; par lettre du 
10 février 1997, l'agent de la Hongrie a fait savoir que son gouvernement s'y 
opposait. Le 26 février 1997, après avoir dûment recueilli les vues des deux 
Parties, la Cour a décidé, conformément au paragraphe 2 de l'article 56 du 
Règlement. d'autoriser la production de ces documents sous certaines condi- 
tions dont les Parties ont été avisées. Dans le délai fixé par la Cour à cet effet, 
la Hongrie a présenté des observations au titre du paragraphe 3 du même ar- 
ticle sur l'un de ces documents. La Cour a autorisé la Slovaquie, comme celle-ci 
en avait exprimé le s.ouhait, à soumettre à son tour des commentaires sur ces 
observations; lesdits commentaires ont été reçus dans le délai prescrit à cette 
fin. 


8. Chacune des Parties a en outre demandé de pouvoir présenter une vidéo- 
cassette au cours de la procédure orale. La Cour a accédé à ces demandes, à la 
condition que les cassettes en question soient au préalable échangées entre les 
Parties par l'entremise du Greffe. Il a ainsi été procédé. 


9. Conformément au paragraphe 2 de l'article 53 du Règlement. la Cour a 
décidé, après s'être renseignée auprès des Parties, que des exemplaires des 
pièces de procédure et des documents y annexés seraient rendus accessibles 
au  public ii compter de l'ouverture de la procédure orale. 


10. Par lettre en date du 16 juin 1995. l'agent de la Slovaquie avait invité la 
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to visit the locality to which the case relates and there to exercise its functions 
with regard to the obtaining of evidence, in accordance with Article 66 of the 
Rules of Court. For his part, the Agent of Hungary indicated, by a letter dated 
28 June 1995, that, if the Court should decide that a visit of that kind would be 
useful, his Government would be pleased to co-operate in organizing it. By a 
letter dated 14 November 1995, the Agents of the Parties jointly notified to  the 
Court the text of a Protocol of Agreement, concluded in Budapest and New 
York the same day, with a view to proposing to the Court the arrangements 
that might be made for such a visit in situ; and, by a letter dated 3 February 
1997, they jointly notified to  it the text of Agreed Minutes drawn up in Buda- 
pest and New York the same day, which supplemented the Protocol of Agree- 
ment of 14 November 1995. By an Order dated 5 February 1997, the Court 
decided t o  accept the invitation to  exercise its functions with regard to the 
obtaining of evidence at  a place to which the case relates and, to that end, to 
adopt the arrangements proposed by the Parties. The Court visited the area 
from 1 to 4 April 1997; it visited a number of locations along the Danube and 
took note of the technical explanations given by the representatives who had 
been designated for the purpose by the Parties. 


I l .  The Court held a first round of ten public hearings from 3 to 7 March 
and from 24 to 27 March 1997, and a second round of four public hearings on 
10, 1 1, 14 and 15 April 1997, after having made the visit in situ referred to in 
the previous paragraph. During those hearings, the Court heard the oral argu- 
ments and replies of :  


For Hungary: H . E .  Mr. Szénasi, 
Professor Valki, 
Professor Kiss, 
Professor Vida, 
Professor Carbiener, 
Professor Crawford, 
Professor Nagy, 
Dr. Kern, 
Professor Wheater, 
Ms Gorove. 
Professor Dupuy, 
Professor Sands. 


For Slovakia: H.E .  Dr. Tomka, 
Dr. Mikulka, 
Mr. Wordsworth, 
Professor McCaffrey, 
Professor Mucha, 
Professor Pellet, 
Mr. Refsgaard, 
Sir Arthur Watts. 


12. The Parties replied orally and in writing to various questions put by 
Members of the Court. Referring to the provisions of Article 72 of the Rules of 
Court, each of the Parties submitted to  the Court its comments upon the replies 
given by the other Party to  some of those questions. 







Cour à se déplacer sur les lieux auxquels se rapporte l'affaire et à y exercer ses 
fonctions relatives à l'établissement des preuves, conformément à l'article 66 du 
Règlement. Pour sa part, l'agent de la Hongrie avait indiqué, par lettre en date 
du 28 juin 1995, que, si la Cour jugeait une telle visite utile, son gouverne- 
ment serait heureux de collaborer à l'organisation de celle-ci. Par lettre du 14 no- 
vembre 1995, les agents des Parties notifièrent conjointement à la Cour le texte 
d'un protocole d'accor'd, conclu Budapest et à New York le même jour, en vue 
de proposer ii la Cour les modalités d'une telle descente sur les lieux; et, par lettre 
du 3 février 1997, ils llui notifièrent conjointement le texte d'un procès-verbal 
établi à Budapest et 51 New York le même jour, qui complétait le protocole 
d'accord du 14 novembre 1995. La Cour, par ordonnance en date du 5 février 
1997, a décidé de donner suite à l'invitation qui lui était faite d'exercer ses fonc- 
tions relatives à l'étatilissement des preuves sur les lieux auxquels l'affaire se 
rapporte, et d'adopter à cette fin les modalités proposées par les Parties. La 
Cour s'est déplacée sur les lieux du 1" au  4 avril 1997; elle a visité un certain 
nombre de sites le long du Danube et a pris note des explications techniques qui 
lui ont été fournies pa.r les représentants que les Parties avaient désignés à cet 
effet. 


I I .  La Cour a tenu une première série de dix audiences publiques du  3 au 
7 mars et du 24 au  27 mars 1997; elle a tenu une seconde série de quatre 
audiences publiques les 10, 1 1 ,  14 et 15 avril 1997, après avoir effectué la des- 
cente sur les lieux dont il est fait mention au paragraphe précédent. Au cours de 
ces audiences ont été entendus en leurs plaidoiries et réponses: 


Pour la Horigrie: S. Exc. M. Szénisi, 
M. Valki, 
M.  Kiss, 
M. Vida, 
M. Carbiener, 
M. Crawford, 
M. Nagy, 
M. Kern, 
M. Wheater, 
Mme Gorove, 
M. Dupuy, 
M .  Sands. 


Pour lu Slovaquie: S. Exc. M. Tomka, 
M. Mikulka, 
M. Wordsworth, 
M. McCaffrey, 
M.  Mucha, 
M. Pellet, 
M. Refsgaard, 
sir Arthur Watts. 


12. Les Parties ont répondu oralement et par écrit à diverses questions 
posées par des membres de la Cour. Se référant aux dispositions de l'article 72 
du Règlement, chacune des Parties a fait tenir à la Cour des observations sur les 
réponses données pal- l'autre Partie à certaines de ces questions. 
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13. In the course of the written proceedings, the following submissions were 
presented by the Parties: 


On hekaif of Hungary, 


in the Memorial, the Counter-Memorial and the Reply (mutatis mutandis iden- 
ticai texts) : 


"On the basis of the evidence and legal argument presented in the 
Memorial, Counter-Memorial and this Reply, the Republic of Hungary 


Reyuests the Court to rrdjudge and declare 


First, that the Republic of Hungary was entitled to suspend and subse- 
quently abandon the works on the Nagymaros Project and on the part of 
the Gabtikovo Project for which the Treaty attributed responsibility to the 
Republic of Hungary; 


Second, that the Czech and Slovak Federal Republic was not entitled to 
proceed to the 'provisional solution' (damming up of the Danube at river 
kilometre 185 1.7 on Czechoslovak territory and resulting consequences on 
water and navigation course); 


Tizird, that by its Declaration of 19 May 1992, Hungary validly termi- 
nated the Treaty on the Construction and Operation of the Gabtikovo- 
Nagymaros Barrage System of 16 September 1977: 


Rrqzre.~ts the Court to adjzldge and declare furtller 


that the legal consequences of these findings and of the evidence and the 
arguments presented to the Court are as follows: 


(1) that the Treaty of 16 September 1977 has never been in force between 
the Republic of Hungary and the Slovak Republic; 


(2) that the Slovak Republic bears responsibility to the Republic of Hun- 
gary for maintaining in operation the 'provisional solution' referred to 
above ; 


(3) that the Slovak Republic is internationally responsible for the damage 
and loss suffered by the Republic of Hungary and by its nationals as a 
result of the 'provisional solution'; 


(4) that the Slovak Republic is under an obligation to make reparation in 
respect of such damage and loss, the amount of such reparation, if it 
cannot be agreed by the Parties within six months of the date of the 
Judgment of the Court, to be deterrnined by the Court;  


(5) that the Slovak Republic is under the following obligations: 


( a )  to return the waters of the Danube to their course along the 
international frontier between the Republic of Hungary and the 
Slovak Republic, that is to  Say the main navigable channel as 
defined by applicable treaties; 


( b )  to restore the Danube to the situation it was in prior to the 
putting into effect of the provisional solution: and 


( c )  to provide appropriate guarantees against the repetition of the 
damage and loss suffered by the Republic of Hungary and by its 
nationals." 







13. Dans la procédure écrite, les conclusions ci-après ont été présentées par 
les Parties: 


Au nom de lu Hongrie 


dans le mémoire, le contre-mémoire et la réplique (textes identiques mutatis 
mutartdis) : 


<<Sur la base des éléments de preuve et des arguments juridiques pré- 
sentés dans son mémoire, son contre-mémoire et sa réplique, la Répu- 
blique de Hongrie 


Prie lu Cour de dire et juger: 


Prrmi2rement. que la République de Hongrie était en droit de suspendre 
puis d'abandonner les travaux relatifs au projet de Nagymaros ainsi qu'à 
la partie du projei. de GabCikovo dont la République de Hongrie était res- 
ponsable aux terrnes du traité; 


Deu.uiémement. que la République fédérative tchèque et slovaque n'était 
pas en droit de recourir à la ((solution provisoire)) (construction d'un bar- 
rage sur le Danube au kilomètre 1851.7 du fleuve, en territoire tchécoslo- 
vaque, et conséquences en résultant pour l'écoulement des eaux et la navi- 
gation): 


TroisiPt~~rtnent, que, par sa déclaration du 19 mai 1992, la Hongrie a 
valablement mis fin au traité du  16 septembre 1977 relatif à la construc- 
tion et au fonctionnement du système de barrage de GabCikovo-Nagy- 
maros : 


Prie lu Cour de dire et juger kgalement 


que les conséquences juridiques de ces conclusions et des éléments de 
preuve et arguments présentés à la Cour sont les suivantes: 


1 )  que le traité (lu 16 septembre 1977 n'a jamais été en vigueur entre la 
République de Hongrie et la République slovaque; 


2) que la République slovaque est responsable envers la Hongrie pour 
avoir poursuivi l'exploitation de la ((solution provisoire » : 


3)rque la République slovaque est internationalement responsable des 
dommages et pertes que la République de Hongrie et ses ressortissants 
ont subis du irait de la ((solution provisoire)); 


4) que la République slovaque est tenue de réparer ces dommages et ces 
pertes, et qui: le montant de ladite réparation sera déterminé par la 
Cour si les Parties ne peuvent en convenir entre elles dans les six mois 
suivant la date à laquelle la Cour aura rendu son arrêt; 


5 )  que la République slovaque est tenue des obligations suivantes: 


t r )  rétablir les eaux du Dariube dans leur cours le long de la frontiére 
internationale entre la République de Hongrie et la République slo- 
vaque, c'est-à-dire le principal chenal de navigation tel que défini 
par les traités applicables: 


h )  rétablir la situation dans laquelle le Danube se trouvait avant la 
mise en service de la solution provisoire; 


c) fournir des garanties adéquates contre la répétition des dommages 
et pertes subis par la République de Hongrie et par ses ressortis- 
sants. )) 
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On behaif of Slovakia, 
in the Memorial, the Counter-Memorial and the Reply (mutatis mutandis iden- 
tical texts) : 


"On the basis of the evidence and legal arguments presented in the Slo- 
vak Memorial, Counter-Memorial and in this Reply, and reserving the 
right to supplement or amend its claims in the light of further written 
pleadings, the Slovak Republic 


Requests fhe Court to udjudge and declare: 
1.  That the Treaty between Czechoslovakia and Hungary of 16 September 


1977 concerning the construction and operation of the Gabtikovol 
Nagymaros System of Locks, and related instruments, and to which the 
Slovak Republic is the acknowledged successor, is a treaty in force and 
has been so from the date of its conclusion; and that the notification of 
termination by the Republic of Hungary on 19 May 1992 was without 
legal effect. 


2. That the Republic of Hungary was not entitled to suspend and subse- 
quently abandon the works on the Nagymaros Project and on that part 
of the Gabtikovo Project for which the 1977 Treaty attributed respon- 
sibility to the Republic of Hungary. 


3. That the act of proceeding with and putting into operation Variant C, 
the 'provisional solution', was lawful. 


4. That the Republic of Hungary must therefore cease forthwith al1 con- 
duct which impedes the full and bona fide implementation of the 1977 
Treaty and must take al1 necessary steps to fulfil its own obligations 
under the Treaty without further delay in order to restore compliance 
with the Treaty. 


5.  That, in consequence of its breaches of the 1977 Treaty, the Republic of 
Hungary is liable to  pay, and the Slovak Republic is entitled to receive, 
full compensation for the loss and damage caused to the Slovak Repub- 
lic by those breaches, plus interest and loss of profits, in the amounts 
to  be determined by the Court in a subsequent phase of the proceedings 
in this case." 


14. In the oral proceedings. the following submissions were presented by the 
Parties 


On behaif of Huagury, 
at  the hearing of 1 1 April 1997: 


The submissions read at the hearing were mutatis mutandis identical to those 
presented by Hungary during the written proceedings. 


On behalf of' Slovakia, 
at  the hearing of 15 April 1997 : 


"On the basis of the evidence and legal arguments presented in its writ- 
ten and oral pleadings, the Slovak Republic, 


Requests the Court to adjudge and declare: 
1. That the Treaty, as defined in the first paragraph of the Preamble to the 


Compromis between the Parties, dated 7 April 1993, concerning the 
construction and operation of the GabtikovolNagymaros System of 
Locks and related instruments, concluded between Hungary and 
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Au nom de la Slovaquie, 
dans le mémoire, le contre-mémoire et la réplique (textes identiques mutatis 
mutandis) : 


«Sur la base des éléments de preuve et des arguments juridiques pré- 
sentés dans son mémoire, son contre-mémoire et sa réplique, et en se réser- 
vant le droit de compléter ou de modifier son argumentation a la lumière 
d'autres exposés, la République slovaque 


Prie lu Cour de dire et juger: 
1. Que le traité clu 16 septembre 1977 entre la Hongrie et la Tchécoslova- 


quie relatif à la construction et à l'exploitation du  système d'écluses de 
GabCikovo-N.agymaros, et les instruments s'y rapportant, à l'égard 
duquel il est reconnu que la République slovaque est I'Etat successeur, 
constitue un traité en vigueur et ce depuis la date de sa conclusion; et 
que la notification de terminaison effectuée le 19 mai 1992 par la Répu- 
blique de Hongrie est sans effet juridique. 


2. Que la République de Hongrie n'était pas en droit de suspendre puis 
d'abandonner les travaux relatifs au projet de Nagymaros ainsi qu'à la 
partie du  projet de GabCikovo dont la République de Hongrie est res- 
ponsable aux termes du traité de 1977. 


3. Que le recours à la variante C. la «solution provisoire)), et sa mise en 
service consti1:uaient un acte licite. 


4. Que la République de Hongrie doit dès lors mettre immédiatement un 
terme à toute conduite qui empêche l'application intégrale et de bonne 
foi du traité de 1977 et doit prendre toutes les mesures nécessaires pour 
s'acquitter de:$ obligations que lui impose ce traité sans plus tarder, afin 
de faire en sorte que le traité soit à nouveau respecté. 


5. Qu'en conséquence de sa violation du traité de 1977 la République de 
Hongrie doit payer, et la République slovaque a le droit de recevoir, 
une indemnisation complète au  titre des pertes et dommages occa- 
sionnés par ces violations à la République slovaque, y compris les inté- 
rêts et la réparation du manque à gagner, dont le montant sera déter- 
miné par la Cour lors d'une phase ultérieure de la présente instance.)) 


14. Dans la procédure orale, les conclusions ci-après ont été présentées par 
les Parties: 


Au nom de la Hongri:e. 
à l'audience du I 1 avril 1997 : 


Les conclusions lur:s à I'audience étaient mutatis mutandis identiques A celles 
présentées par la Hongrie dans la procédure écrite. 


Au nom de lu Slovuquie, 
à I'audience du 15 a ~ ~ r i l  1997: 


«Sur la base des éléments de preuve et des arguments juridiques pré- 
sentés dans ses écritures et ses plaidoiries orales, la République slovaque 


Prie Iu Cour de bien vouloir dire et juger: 
1. Que le traité, tel qu'il est défini à l'alinéa premier du préambule du 


compromis entre les Parties en date du 7 avril 1993, relatif à la construc- 
tion et à l'exploitation du système d'écluses de Gabtikovo-Nagymaros 
et les instruments s'y rapportant, conclu entre la Hongrie et la Tché- 







Czechoslovakia and with regard to which the Slovak Republic is the 
successor State, has never ceased to be in force and so remains, and 
that the notification of 19 May 1992 of purported termination of the 
Treaty by the Republic of Hungary was without legal effect; 


2. That the Republic of Hungary was not entitled to suspend and subse- 
quently abandon the works on the Nagymaros Project and on that part 
of the Gabeikovo Project for which the 1977 Treaty attributes respon- 
sibility to  the Republic of Hungary; 


3. That the Czech and Slovak Federal Republic was entitled, in Novem- 
ber 1991, to  proceed with the 'provisional solution' and to put this sys- 
tem into operation from October 1992; and that the Slovak Republic 
was, and remains, entitled to continue the operation of this system; 


4. That the Republic of Hungary shall therefore cease forthwith al1 con- 
duct which impedes the bona fide implementation of the 1977 Treaty 
and shall take al1 necessary steps to fulfil its own obligations under the 
Treaty without further delay in order to restore compliance with the 
Treaty, subject to any amendments which may be agreed between the 
Parties ; 


5. That the Republic of Hungary shall give appropriate guarantees that it 
will not impede the performance of the Treaty, and the continued 
operation of the system; 


6. That, in consequence of its breaches of the 1977 Treaty, the Republic of 
Hungary shall, in addition to immediately resuming performance of its 
Treaty obligations, pay to the Slovak Republic full compensation for 
the loss and damage, including loss of profits, caused by those breaches 
together with interest thereon; 


7. That the Parties shall immediately begin negotiations with a view, in 
particular, to adopting a new timetable and appropriate measures for 
the implementation of the Treaty by both Parties, and to fixing the 
amount of compensation due by the Republic of Hungary to the Slo- 
vak Republic; and that. if the Parties are unable to reach an agreement 
within six months, either one of them may request the Court to render 
an additional Judgment to determine the modalities for executing its 
Judgment." 


15. T h e  present case arose o u t  of  the signature, o n  16 September 1977, 
by the Hungarian People's Republic a n d  the Czechoslovak People's 
Republic, of  a treaty "concerning the construction and  operation of  the  
GabEikovo-Nagymaros System o f  Locks" (hereinafter called the "1977 
Treatv"). T h e  names of  the two contractine States have varied over the 
yearst hereinafter they will be referred touas Hungary a n d  Czechoslo- 
vakia. T h e  1977 Treaty entered into force o n  30 June  1978. 


It  provides for  the construction a n d  operation of  a System o f  Locks by 
the parties a s  a "joint investment". According t o  its Preamble, the bar- 
rage system was  designed t o  attain 


"the broad utilization of  the natural resources of  the Bratislava- 
Budapest section of  the D a n u b e  river fo r  the development o f  water 
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coslovaquie, à l'égard duquel la République slovaque est 1'Etat succes- 
seur, n'a jamais cessé d'être en vigueur et le demeure, et que la notifica- 
tion, le 19 mai 1992, de la prétendue terminaison du traité par la 
République de Hongrie n'a eu aucun effet sur la validité de celui-ci; 


2. Que la République de Hongrie n'était pas en droit de suspendre puis 
d'abandonner les travaux relatifs au projet de Nagymaros ainsi qu'à la 
partie du projet de GabCikovo dont la République de Hongrie est res- 
ponsable aux termes du traité; 


3. Que la République fédérative tchèque et slovaque était en droit de 
recourir. en novembre 1991, à la «solution provisoire)) et de mettre ce 
système en service à partir d'octobre 1992 et que la République slo- 
vaque était et ,demeure en droit de continuer a mettre en œuvre ce sys- 
tème ; 


4. Que la Républlique de Hongrie doit dés lors mettre immédiatement un 
terme à toute conduite qui empêche l'application de bonne foi du traité 
de 1977 et qu'elle doit prendre toutes les mesures nécessaires pour 
s'acquitter sans retard des obligations que lui impose ce traité, afin de 
faire en sorte que le traité soit à nouveau respecté, sous réserve des modi- 
fications qui pourraient y être apportées par accord entre les Parties; 


5. Que la République de Hongrie doit donner des garanties adéquates de 
s'abstenir d'eimpêcher l'application du traité et le fonctionnement 
continu du syc,t' ., eme; 


6. Qu'en conséqiience de sa violation du traité de 1977, la République de 
Hongrie doit, outre la reprise immédiate de l'exécution de ses obliga- 
tions en vertu du traité, payer à la République slovaque une indemnisa- 
tion compléte au titre des pertes et dommages, y compris le manque à 
gagner, occasionnés par ces violations, assortis des intérêts; 


7. Que les Parties doivent engager immédiatement des négociations en 
vue, notamment, de l'adoption d'un nouveau calendrier et de mesures 
appropriées pour la mise en œuvre du traité par les deux Parties et la 
fixation du montant de l'indemnité due par la République de Hongrie à 
la République slovaque; et que si les Parties ne peuvent parvenir à un 
accord dans un délai de six mois, l'une ou l'autre d'entre elles pourra 
prier la Cour de rendre un arrêt supplémentaire pour déterminer les 
modalités d7e:cécution de son arrêt. )) 


15. La présente affaire trouve son origine dans la signature, le 16 sep- 
tembre 1977, par la République populaire hongroise et la République 
socialiste tchécoslovaque d'un traité ((relatif à la construction et au  fonc- 
tionnement du  systéme d'écluses de  Gabcikovo-Nagymaros* (dénommé 
ci-après le ((traité de 1977))). Le nom des deux Etats contractants a varié 
au  cours des ans; ils seront dénommés ci-après la Hongrie et la Tchéco- 
slovaquie. Le traité de 1977 est entré en vigueur le 30 juin 1978. 


Il prévoit la construction et l'exploitation du  système d'écluses par les 
parties «en tant qu'investissement conjoint)). Selon le préambule du  
traité, le système de: barrage avait pour but 


((de mettre en valeur, de façon générale, les ressources naturelles de  
la section Bratislava-Budapest d u  Danube aux fins du développe- 
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resources, energy, transport, agriculture and other sectors of the 
national economy of the Contracting Parties". 


The joint investment was thus essentially aimed at the production of 
hydroelectricity, the improvement of navigation on the relevant sec- 
tion of the Danube and the protection of the areas along the banks 
against flooding. At the same time, by the terms of the Treaty, the con- 
tracting parties undertook to ensure that the quality of water in the Dan- 
ube was not impaired as a result of the Project, and that compliance with 
the obligations for the protection of nature arising in connection with the 
construction and operation of the System of Locks would be observed. 


16. The Danube is the second longest river in Europe, flowing along or 
across the borders of nine countries in its 2,860-kilometre course from the 
Black Forest eastwards to the Black Sea. For 142 kilometres, it forms the 
boundary between Slovakia and Hungary. The sector with which this 
case is concerned is a stretch of approximately 200 kilometres, between 
Bratislava in Slovakia and Budapest in Hungary. Below Bratislava, the 
river gradient decreases markedly, creating an alluvial plain of grave1 and 
sand sediment. This plain is delimited to the north-east, in Slovak terri- 
tory, by the Maly Danube and to the south-west, in Hungarian territory, 
by the Mosoni Danube. The boundary between the two States is consti- 
tuted, in the major part of that region, by the main channel of the river. 
The area lying between the Mali  Danube and that channel, in Slovak 
territory, constitutes the ~ i t n i  Ostrov; the area between the main chan- 
ne1 and the Mosoni Danube, in Hungarian territory, constitutes the. 
Szigetkoz. Cunovo and, further downstream, GabCikovo, are situated in 
this sector of the river on Slovak territory, Cunovo on the right bank and 
GabCikovo on the left. Further downstream, after the confluence of the 
various branches, the river enters Hungarian territory and the topo- 
graphy becomes hillier. Nagymaros lies in a narrow valley at a bend in the 
Danube just before it turns south, enclosing the large river island of Szen- 
tendre before reaching Budapest (see sketch-map No. 1, p. 19 below). 


17. The Danube has always played a vital part in the commercial and 
economic development of its riparian States, and has underlined and 
reinforced their interdependence, making international CO-operation 
essential. Improvements to the navigation channel have enabled the Dan- 
ube, now linked by canal to the Main and thence to the Rhine, to become 
an important navigational artery connecting the North Sea to the Black 
Sea. In the stretch of river to which the case relates, flood protection 
measures have been constructed over the centuries, farming and forestry 
practised, and, more recently, there has been an increase in population 
and industrial activity in the area. The cumulative effects on the river and 
on the environment of various human activities over the years have not 
al1 been favourable, particularly for the water régime. 
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ment des secteurs des ressources hydrauliques, de l'énergie, des 
transports et de l'agriculture et des autres secteurs de l'économie 
nationale des parties contractantes)). 


L'investissement conjoint tendait ainsi essentiellement à la production 
d'hydro-électricité, à l'amélioration de la navigation sur le tronçon en 
cause du Danube et ii la protection des régions riveraines contre les inon- 
dations. En même temps, les parties contractantes, selon les termes du 
traité, s'engageaient tant à veiller à ce que la mise en œuvre du projet ne 
compromette pas la qualité des eaux du Danube qu'à s'acquitter de leurs 
obligations concernarit la protection de la nature et découlant de la construc- 
tion et du fonctionni:ment du système d'écluses. 


16. Par sa longueur, le Danube est le deuxième fleuve d'Europe, lon- 
geant ou traversant neuf pays sur un cours de 2860 kilomètres e t  se diri- 
geant vers l'est, depuis la Forêt-Noire jusqu'à la mer Noire. Sur 142 kilo- 
mètres, il constitue la frontière entre la Slovaquie et la Hongrie. Le sec- 
teur auquel se rapporte la présente affaire est un tronçon d'environ 
200 kilomètres, entre: Bratislava, en Slovaquie, et Budapest, en Hongrie. 
En aval de Bratislava, la déclivité du fleuve diminue sensiblement, créant 
une plaine alluviale de gravier et de sédiments sableux. Cette plaine est 
délimitée au nord-est, en territoire slovaque, par le petit Danube et au 
sud-ouest, en territoire hongrois, par le bras Moson du Danube. La fron- 
tière entre les deux Etats est constituée dans la ma-jeure partie de cette 
région par le chenal principal du fleuve. La zone c6mprisewentre le petit 
Danube et ce chenal constitue, en territoire slovaque, le Zitny Ostrov; 
celle comprise entre le chenal principal et le bras Moson du Danube cons- 
titue, en territoire hongrois, le Szigetkoz. Cunovo et, plus en ava1,"GabCi- 
kovo sont situés dans ce secteur du fleuve, en territoire slovaque; Cunovo 
est situé sur la rive droite du fleuve et GabCikovo sur la rive gauche. 
Plus bas, après jonction des divers bras, le fleuve entre en territoire hon- 
grois et le relief devient plus accidenté. Nagymaros se trouve dans 
une vallée étroite à uin endroit où le Danube fait un coude juste avant de 
se diriger vers le sud.. entourant la grande île fluviale de Szentendre avant 
d'atteindre Budapest. (voir ci-après, p. 19, le croquis no 1). 


17. Le Danube a toujours joué un rôle vital dans le développement 
commercial et éconcimique des Etats riverains; il a mis en évidence et a 
accru leur interdépendance, rendant indispensable la coopération inter- 
nationale. Des améliorations apportées au chenal de navigation ont per- 
mis au Danube, aujourd'hui relié par un canal au Main et de là au Rhin, 
de devenir une importante artère de navigation reliant la mer du Nord à 
la mer Noire. Dans le tronçon du fleuve auquel se rapporte la présente 
affaire, des mesures de protection contre les inondations ont été prises au 
cours des siècles, 1'ag:riculture et la sylviculture ont été pratiquées et, plus 
récemment, la région a connu un essor démographique et industriel. Les 
effets cumulatifs, sur le fleuve et l'environnement, des diverses activités 
humaines menées au cours des ans n'ont pas tous été positifs, notamment 
en ce qui concerne II: régime des eaux. 
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Only by international CO-operation could action be taken to alleviate 
these problems. Water management projects along the Danube have fre- 
quently sought to combine navigational improvements and flood protec- 
tion with the production of electricity through hydroelectric power plants. 
The potential of the Danube for the production of hydroelectric power 
has been extensively exploited by some riparian States. The history of 
attempts to harness the potential of the particular stretch of the river at 
issue in these proceedings extends over a 25-year period culminating in 
the signature of the 1977 Treaty. 


18. Article 1, paragraph 1, of the 1977 Treaty describes the principal 
works to be constructed in pursuance of the Project. It provided for the 
building of two series of locks, one at Gabëikovo (in Czechoslovak ter- 
ritory) and the other at Nagymaros (in Hungarian territory), to consti- 
tute "a single and indivisible operational system of works" (see sketch- 
map No. 2, p. 21 below). The Court will subsequently have occasion to 
revert in more detail to those works, which were to comprise, inter alia, a 
reservoir upstream of Dunakiliti, in Hungarian and Czechoslovak terri- 
tory; a dam at Dunakiliti, in Hungarian territory; a bypass canal, in 
Czechoslovak territory, on which was to be constructed the Gabcikovo 
System of Locks (together with a hydroelectric power plant with an 
installed capacity of 720 megawatts (MW)); the deepening of the bed of 
the Danube downstream of the place at which the bypass canal was to 
rejoin the old bed of the river; a reinforcement of flood-control works 
along the Danube upstream of Nagymaros; the Nagymaros System of 
Locks, in Hungarian territory (with a hydroelectric power plant of a 
capacity of 158 MW); and the deepening of the bed of the Danube down- 
Stream. 


Article 1, paragraph 4, of the Treaty further provided that the techni- 
cal specifications concerning the system would be included in the "Joint 
Contractual Plan" which was to be drawn up in accordance with the 
Agreement signed by the two Governments for this purpose on 6 May 
1976; Article 4, paragraph 1, for its part, specified that "the joint invest- 
ment [would] be carried out in conformity with the joint contractual 
plan". 


According to Article 3, paragraph 1 : 


"Operations connected with the realization of the joint investment 
and with the performance of tasks relating to the operation of the 
System of Locks shall be directed and supervised by the Govern- 
ments of the Contracting Parties through . . . (. . . 'government 
delegates')." 


Those delegates had, inter alia, "to ensure that construction of the Sys- 
tem of Locks is . . . carried out in accordance with the approved joint 
contractual plan and the project work schedule". When the works were 
brought into operation, they were moreover "To establish the operating 
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Des mesures destinées à atténuer ces problèmes ne pouvaient être 
prises que dans le cadre d'une coopération internationale. Les projets de 
gestion des eaux du Danube ont souvent cherché a combiner améliora- 
tion des conditions de navigation, lutte contre les inondations et produc- 
tion d'électricité par des centrales hydro-électriques. Certains Etats rive- 
rains ont largement tiré parti des ressources du Danube en matière de 
production d'énergie hydro-électrique. Les tentatives qui ont été faites 
pour exploiter le potentiel du tronçon particulier du fleuve qui est en 
cause dans la présente instance se sont échelonnées sur une période de 
vingt-cinq ans, qui a culminé avec la signature du traité de 1977. 


18. Les principaux ouvrages à construire en exécution du projet sont 
décrits au paragraphlr 1 de l'article premier du traité de 1977. Deux séries 
d'écluses étaient prkvues, l'une à Gabeikovo (en territoire tchécoslo- 
vaque), l'autre à Nagymaros (en territoire hongrois), en vue de consti- 
tuer «un système d'ouvrages opérationnel, unique et indivisible >) (voir ci- 
après, p. 21, le croquis no 2). La Cour aura plus loin l'occasion de revenir 
sur le détail de ces ouvrages, qui devaient notamment comprendre un 
réservoir en amont de Dunakiliti, en territoire hongrois et en territoire 
tchécoslovaque; un barrage à Dunakiliti, en territoire hongrois; un canal 
de dérivation, en territoire tchécoslovaque, sur lequel devait être construit 
le système d'écluses de Gablikovo (de même qu'une centrale hydro- 
électrique d'une capacité installée de 720 mégawatts (MW)); l'approfon- 
dissement du lit du Danube après la jonction du canal de dérivation et de 
l'ancien lit du fleuve; un renforcement des ouvrages de protection contre 
les inondations le long du Danube en amont de Nagymaros; le système 
d'écluses de Nagyma~ros, en territoire hongrois (avec une centrale hydro- 
électrique d'une capacité de 158 MW); et l'approfondissement du lit du 
Danube en aval. 


Le paragraphe 4 de l'article premier du traité prévoyait que les spéci- 
fications techniques concernant le système seraient fixées dans le «plan 
contractuel conjoint)), qui devait être établi conformément à l'accord 
signé à cette fin par les deux gouvernements le 6 mai 1976; le para- 
graphe 1 de l'article 4 précisait quant à lui que «l'investissement conjoint 
[serait] effectué conformément au plan contractuel conjoint ». 


Aux termes du paragraphe 1 de l'article 3 :  


«Les opérations liées à la réalisation de l'investissement conjoint 
et à l'exécution des tâches relatives au fonctionnement du système 
d'écluses seront. dirigées et supervisées par les gouvernements des 
parties contractantes, par l'intermédiaire de . . . ( ... ((délégués gou- 
vernementaux))). )) 


Ces délégués étaient notamment chargés de «veiller à ce que la construc- 
tion du système d'écluses soit ... réalisée conformément au plan contrac- 
tuel conjoint approuvé et au calendrier des travaux du projet ». Lors de la 
mise en service des ouvrages, ils devaient en outre ((établir les procédures 
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and operational procedures of the System of Locks and ensure compli- 
ance therewith." 


Article 4, paragraph 4, stipulated that: 


"Operations relating to the joint investment [should] be organized 
by the Contracting Parties in such a way that the power generation 
plants [would] be put into service during the period 1986-1990." 


Article 5 provided that the cost of the joint investment would be borne 
by the contracting parties in equal measure. It specified the work to be 
carried out by each one of them. Article 8 further stipulated that the 
Dunakiliti dam, the bypass canal and the two series of locks at Gab- 
Cikovo and Nagymaros would be "jointly owned" by the contracting 
parties "in equal measure". Ownership of the other works was to be 
vested in the State on whose territory they were constructed. 


The parties were likewise to participate in equal measure in the use of 
the system put in place, and more particularly in the use of the base-load 
and peak-load power generated at ,the hydroelectric power plants 
(Art. 9). 


According to Article 10, the works were to be managed by the State on 
whose territory they were located, "in accordance with the jointly-agreed 
operating and operational procedures", while Article 12 stipulated that 
the operation, maintenance (repair) and reconstruction costs of jointly 


- owned works of the System of Locks were also to be borne jointly by the 
contracting parties in equal measure. 


According to Article 14, 


"The discharge specified in the water balance of the approved 
joint contractual plan shall be ensured in the bed of the Danube 
[between Dunakiliti and Sap] unless natural conditions or other cir- 
cumstances temporarily require a greater or smaller discharge." 


Paragraph 3 of that Article was worded as follows: 


"In the event that the withdrawal of water in the Hungarian- 
Czechoslovak section of the Danube exceeds the quantities of water 
specified in the water balance of the approved joint contractual plan 
and the excess withdrawal results in a decrease in the output of 
electric power, the share of electric power of the Contracting Party 
benefiting from the excess withdrawal shall be correspondingly 
reduced." 


Article 15 specified that the contracting parties 


"shall ensure, by the means specified in the joint contractual plan, 
that the quality of the water in the Danube is not impaired as a 
result of the construction and operation of the System of Locks". 







PROJET GABCIKOVO-NAGYMAROS (ARRET) 22 


opérationnelles concernant le système d'écluses et en assurer I'observa- 
tion». 


Le paragraphe 4 de l'article 4 stipulait que: 


«Les opérati,ons liées à l'investissement conjoint ser[aient] orga- 
nisées par les parties contractantes de façon que les centrales de 
génération d'énergie soient mises en service pendant la période 1986- 
1990. )) 


L'article 5 disposait que les coûts de l'investissement conjoint seraient 
pris en charge, à parts égales, par les parties contractantes. Il précisait 
les travaux à réaliser par chacune d'entre elles. L'article 8 ajoutait que le 
barrage de Dunakiliti, le canal de dérivation et les deux séries d'écluses 
de GabEikovo et hlagymaros seraient ((la propriété conjointe, à parts 
égales)), des parties contractantes. Les autres ouvrages devaient être la pro- 
priété de 1'Etat sur Ile territoire duquel ils étaient construits. 


Les parties devaient de même participer à parts égales à l'utilisation du 
système mis en place et plus particuliérement à l'utilisation de l'énergie de 
base et de pointe générée dans les centrales hydro-électriques (art. 9). 


Aux termes de l'article 10, les ouvrages devaient être gérés par I'Etat 
sur le territoire duquel ils se trouvaient, ((conformément aux procédures 
opérationnelles arrêtées d'un commun accord)), alors que I'article 12 pré- 
voyait que les frais d'exploitation, d'entretien (réparation) et de recons- 
truction des ouvrages du système d'écluses appartenant en commun aux 
parties contractantes seraient aussi pris en charge conjointement, à parts 
égales, par celles-ci. 


Conformément à l'article 14 : 


«Le débit spécifié dans l'équilibre hydraulique prévu dans le plan 
contractuel conjoint approuvé sera assuré dans le lit du Danube 
[entre Dunakili.ti et Sap], à moins que des conditions naturelles ou 
d'autres circonstances n'exigent temporairement un débit supérieur 
ou inférieur. )) 


Le paragraphe 3 de cet article était ainsi libellé: 


«Au cas où les prélèvements d'eau du Danube, dans le secteur 
hungaro-tchécoslovaque, dépasseraient les quantités d'eau spécifiées 
dans l'équilibre: hydraulique prévu dans le plan contractuel conjoint 
approuvé et où les prélèvements entraîneraient une diminution de la 
production d'énergie électrique, la part d'énergie électrique revenant 
à la partie contractante ayant procédé aux prélèvements excéden- 
taires sera réduite en conséquence. » 


L'article 15 précisait que les parties contractantes 


«veiller[aient], selon les modalités spécifiées dans le plan contractuel 
conjoint, à ce que la qualité des eaux du Danube ne soit pas com- 
promise par suite de la construction et du fonctionnement du sys- 
tème d'écluses >>. 







Article 16 set forth the obligations of the contracting parties concern- 
ing the maintenance of the bed of the Danube. 


Article 18, paragraph 1, provided as follows : 


"The Contracting Parties, in conformity with the obligations pre- 
viously assumed by them, and in particular with article 3 of the Con- 
vention concerning the regime of navigation on the Danube, signed 
at Belgrade on 18 August 1948, shall ensure uninterrupted and safe 
navigation on the international fairway both during the construction 
and during the operation of the System of Locks." 


It was stipulated in Article 19 that: 


"The Contracting Parties shall, through the means specified in the 
joint contractual plan, ensure compliance with the obligations for 
the protection of nature arising in connection with the construction 
and operation of the System of Locks." 


Article 20 provided for the contracting parties to take appropriate 
measures, within the framework of their national investments, for the 
protection of fishing interests in conformity with the Convention con- 
cerning Fishing in the Waters of the Danube, signed at Bucharest on 
29 January 1958. 


According to Article 22, paragraph 1, of the Treaty, the contracting 
parties had, in connection with the construction and operation of the 
System of Locks, agreed on minor revision to the course of the State 
frontier between them as follows: 


"(d) In the Dunakiliti-HruSov head-water area, the State frontier 
shall run from boundary point 161.V.O.A. to boundary stone 
No. 1.5. in a straight line in such a way that the territories 
affected, to the extent of about 10-10 hectares shall be offset 
between the two States." 


It was further provided, in paragraph 2, that the revision of the State 
frontier and the exchange of territories so provided for should be effected 
"by the Contracting Parties on the basis of a separate treaty". No such 
treaty was concluded. 


Finally a dispute settlement provision was contained in Article 27, 
worded as follows: 


"1. The settlement of disputes in matters relating to the realiza- 
tion and operation of the System of Locks shall be a function of the 
government delegates. 


2. If the government delegates are unable to reach agreement on 
the matters in dispute, they shall refer them to the Governments of 
the Contracting Parties for decision." 


19. The Joint Contractual Plan, referred to in the previous paragraph, 
set forth, on a large number of points, both the objectives of the system 
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L'article 16 indiquait quelles étaient les obligations des parties contrac- 
tantes en ce qui concerne l'entretien du lit du Danube. 


Quant à l'article 18, il prévoyait ce qui suit en son paragraphe 1 : 


«Les parties contractantes, conformément aux obligations qu'elles 
ont précédemment assumées et en particulier à l'article 3 de la 
convention relative au régime de la navigation sur le Danube signée 
à Belgrade le 18 août 1948, veilleront à ce que la navigation puisse se 
poursuivre de f,açon ininterrompue et dans des conditions de sécurité 
dans le chenal international, tant pendant la construction que pen- 
dant le fonctioi~nement du système d'écluses. » 


L'article 19 stipulait : 


«Les parties contractantes assureront, par les moyens spécifiés 
dans le plan cclntractuel conjoint, le respect des obligations concer- 
nant la protection de la nature découlant de la construction et du 
fonctionnement du système d'écluses. » 


L'article 20 disposait que, dans le cadre de leurs investissements natio- 
naux, les parties cointractantes prendraient les mesures appropriées pour 
protéger les intérêts, en matière de pêche conformément a la convention 
relative a la pêche (Jans le Danube, signée à Bucarest le 29 janvier 1958. 


Aux termes du paragraphe 1 de l'article 22 du traité, les parties contrac- 
tantes étaient convenues, dans le contexte de la construction et du fonction- 
nement du système d'écluses, d'apporter des modifications mineures au tracé 
de la frontière d'Etat qui les sépare; ces modifications étaient les suivantes: 


c d )  Dans le secteur d'amont de Dunakiliti-HruSov, la frontière 
d'Etat ira. du point frontière 161.V.0.i. à la borne frontière 
no 1.5., en ligne droite, de façon que les territoires affectés, à 
concurrerice d'environ 10-10 hectares, soient répartis également 
entre les deux Etats. >) 


II était en outre disposé, au paragraphe 2, que la revision de la frontière 
d'Etat et l'échange de territoires ainsi prévus seraient effectués «par les 
parties contractantes sur la base d'un traité distinct ». Un tel traité n'a pas 
été conclu. 


Enfin, I'article 27 contenait des dispositions relatives au règlement des 
différends, rédigées comme suit : 


« 1. Le règlement des différends concernant toutes questions rela- 
tives à la réalisation et au fonctionnement du système d'écluses 
incombera aux. délégués gouvernementaux. 


2. Si les délégués gouvernementaux ne peuvent parvenir à un 
accord sur les questions en litige, ils les soumettront aux gouverne- 
ments des parties contractantes pour décisions. » 


19. Sur un grand nombre de points, le plan contractuel conjoint men- 
tionné au paragraphe précédent précisait à la fois les objectifs du système 







and the characteristics of the works. In its latest version it specified in 
paragraph 6.2 that the GabCikovo bypass canal would have a discharge 
capacity of 4,000 cubic metres per second (m3/s). The power plant would 
include "Eight . . . turbines with 9.20 m diameter running wheels" and 
would "mainly operate in peak-load time and continuously during high 
water". This type of operation would give an energy production of 
2,650 gigawattihours (GWh) per annum. The Plan further stipulated in 
paragraph 4.4.2 : 


"The low waters are stored every day, which ensures the peak- 
load time operation of the GabEikovo hydropower plant . . . a mini- 
mum of 50 m3/s additional water is provided for the old bed [of the 
Danube] besides the water supply of the branch system." 


The Plan further specified that, in the event that the discharge into the 
bypass canal exceeded 4,000-4,500 m3/s, the excess amounts of water 
would be channelled into the old bed. Lastly, according to paragraph 7.7 
of the Plan: 


"The common operational regulation stipulates that concerning the 
operation of the Dunakiliti barrage in the event of need during the 
growing season 200 m3/s discharge must be released into the old Dan- 
ube bed, in addition to the occasional possibilities for rinsing the bed." 


The Joint Contractual Plan also contained "Preliminary Operating and 
Maintenance Rules", Article 23 of which specified that "The final oper- 
ating rules [should] be approved within a year of the setting into opera- 
tion of the system." (Joint Contractual Plan, Summary Documentation, 
Vol. 0-1-A.) 


Nagymaros, with six turbines, was, according to paragraph 6.3 of 
the Plan, to be a "hydropower station . . . type of a basic power-station 
capable of operating in peak-load time for five hours at the discharge 
interval between 1,000-2,500 m3/s" per day. The intended annual produc- 
tion was to be 1,025 GWh (Le., 38 per cent of the production of GabEikovo, 
for an installed power only equal to 21 per cent of that of GabCikovo). 


20. Thus, the Project was to have taken the form of an integrated joint 
project with the two contracting parties on an equal footing in respect of 
the financing, construction and operation of the works. Its single and 
indivisible nature was to have been realized through the Joint Contrac- 
tua1 Plan which complemented the Treaty. In particular, Hungary would 
have had control of the sluices a t  Dunakiliti and the works at Nagy- 
maros, whereas Czechoslovakia would have had control of the works at 
GabCikovo. 


21. The schedule of work had for its part been fixed in an Agreement 
on mutual assistance signed by the two parties on 16 September 1977, a t  
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et les caractéristiques des ouvrages. Dans sa dernière version, il spécifiait 
en son paragraphe 6.2 que le canal de dérivation de GabEikovo aurait 
une capacité de débit de 4000 mètres cubes par seconde (m3/s). La cen- 
trale compterait «huit turbines ... avec des aubes de 9,20 mètres de dia- 
mètre)) et «fonctioi~ner[ait] principalement en régime de pointe et en 
mode continu lors des hautes eaux)). Ce type de fonctionnement permet- 
trait une production d'énergie électrique de 2650 gigawattslheure (GWh) 
par an. Le plan ajoutait en son paragraphe 4.4.2: 


«Les basses eaux sont emmagasinées chaque jour pour permettre le 
fonctionnement en régime de pointe de la centrale hydro-électrique de 
GabEikovo ... tandis qu'un débit minimum de 50 m3/s est assuré à 
l'ancien lit [du Danube] en sus de l'eau fournie au système de bras.)) 


Le plan spécifiait en outre que, dans les cas où le débit dans le canal de 
dérivation dépasserait 4000-4500 m3is, les quantités d'eau excédentaires 
seraient déversées dans I'ancien lit. Enfin, selon le paragraphe 7.7 du 
plan : 


«Le règlement opérationnel conjoint prévoit qu'en cas de besoin 
pendant la saison végétative le barrage de Dunakiliti devra envoyer 
200 m3is dans I'ancien lit du Danube en sus des volumes occasion- 
nellement nécessaires pour le rinçage du lit.)) 


Le plan contractuel conjoint comprenait également des ((consignes 
provisoires d'exploitation et d'entretien)) dont l'article 23 précisait que: 
«Les consignes d7ex.ploitation définitives [seraient] agréées dans un délai 
d'un an à compter de la mise en service du système.)) (Plan contractuel 
conioint. documentration de svnthèse. vol. 0-1-A.) 


. ? ,  


Quant à Nagyrna.ros, aveciix turbines, il devait s'agir, selon le para- 
graphe 6.3 du plan, d'une ((centrale hydro-électrique ... du type centrale 
de base capable de fonctionner en régime de pointe pendant cinq heures 
avec un débit situé entre 1000 et 2500 m3/s» par jour. La production 
annuelle prévue était de 1025 GWh (soit trente-huit pour cent de la pro- 
duction de GabEikovo pour une puissance installée n'atteignant que vingt 
et un pour cent de lrelle de GabEikovo). 


20. Ainsi, le projet devait se présenter comme un projet conjoint inté- 
gré dans lequel les deux parties contractantes seraient sur un pied d'éga- 
lité en ce qui concerne le financement, la construction et l'exploitation 
des ouvrages. Son caractère unique et indivisible devait être concrétisé 
grâce au plan contractuel conjoint qui complétait le traité. C'est sous le 
contrôle de la Hongrie, en particulier, que se seraient trouvés les vannes 
de Dunakiliti et les ouvrages de Nagymaros, tandis que les ouvrages de 
GabEikovo aurait été placés sous le contrôle de la Tchécoslovaquie. 


21. Le calendrier de réalisation des travaux avait pour sa part été fixé 
dans un accord d'assistance mutuelle signé par les deux parties le 16 sep- 
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the same time as the Treaty itself. The Agreement moreover made some 
adjustments to the allocation of the works between the parties as laid 
down by the Treaty. 


Work on the Project started in 1978. On Hungary's initiative, the two 
parties first agreed, by two Protocols signed on 10 October 1983 (one 
amending Article 4, paragraph 4, of the 1977 Treaty and the other the 
Agreement on mutual assistance), to slow the work down and to post- 
pone putting into operation the power plants, and then, by a Protocol 
signed on 6 February 1989 (which amended the Agreement on mutual 
assistance), to accelerate the Project. 


22. As a result of intense criticism which the Project had generated in 
Hungary, the Hungarian Government decided on 13 May 1989 to sus- 
pend the works at Nagymaros pending the completion of various studies 
which the competent authorities were to finish before 31 July 1989. On 
21 July 1989, the Hungarian Government extended the suspension of the 
works at Nagymaros until 31 October 1989, and, in addition, suspended 
the works at Dunakiliti until the same date. Lastly, on 27 October 1989, 
Hungary decided to abandon the works at Nagymaros and to maintain 
the status quo at Dunakiliti. 


23. During this period, negotiations were being held between the 
parties. Czechoslovakia also started investigating alternative solutions. 
One of them, subsequently known as "Variant CM, entailed a unilateral 
diversion of the Danube by Czechoslovakia on its territory some 10 kilo- 
metres upstream of Dunakiliti (see sketch-map Nol 3, p. 26 below). In its 
final stage, Variant C included the construction at Cunovo of an overflow 
dam and a levee linking that dam to the south bank of the bypass canal. 
The corresponding reservoir was to have a smaller surface area and pro- 
vide approximately 30 per cent less storage than the reservoir initially 
contemplated. Provision was made for ancillary works, namely: an intake 
structure to supply the Mosoni Danube; a weir to enable, inter dia, 
floodwater to be directed along the old bed of the Danube: an auxiliary 
shiplock; and two hydroelectric power plants (one capable of an aniiual 
production of 4 GWh on the Mosoni Danube, and the other with a pro- 
duction of 174 GWh on the old bed of the Danube). The supply of water 
to the side-arms of the Danube on the Czechoslovak bank was to be 
secured by means of two intake structures in the bypass canal a t  
DobrohoSt' and GabEikovo. A solution was to be found for the Hungar- 
ian bank. Moreover, the question of the deepening of the bed of the Dan- 
ube a t  the confluence of the bypass canal and the old bed of the river 
remained outstanding. 


On 23 July 1991, the Slovak Government decided "to begin, in Sep- 
tember 1991, construction to put the GabEikovo Project into operation 
by the provisional solution". That decision was endorsed by the Federal 
Czechoslovak Government on 25 July. Work on Variant C began 
in November 1991. Discussions continued between the two parties but to 
no avail, and, on 19 May 1992, the Hungarian Government transmitted 
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tembre 1977, en même temps que le traité lui-même. L'accord apportait 
par ailleurs quelques retouches à la répartition des travaux entre les 
parties telle qu'opérée par le traité. 


Les travaux relatifs au  projet commencèrent en 1978. A l'initiative de 
la Hongrie, les deux parties convinrent d'abord, par deux protocoles 
signés le 10 octobre 1983 (l'un amendant le paragraphe 4 de l'article 4 du 
traité de 1977 et l'autre l'accord d'assistance mutuelle), de ralentir les tra- 
vaux et de différer la mise en service des centrales, puis, par un protocole 
signé le 6 février 1989 (qui amendait l'accord d'assistance mutuelle), 
d'accélérer le projet. 


22. A la suite de vives critiques que le projet avait suscitées en Hon- 
grie, le Gouvernement hongrois décida le 13 mai 1989 de suspendre les 
travaux à Nagymar,os en attendant l'achèvement de diverses études que 
les autorités compétentes devaient mener à bien avant le 3 l juillet 1989. Le 
21 juillet 1989, le Gouvernement hongrois prolongea jusqu'au 31 octobre 
1989 la suspension des travaux à Nagymaros et suspendit en outre les tra- 
vaux à Dunakiliti jusqu'à la même date. Enfin, le 27 octobre 1989, la 
Hongrie décida d'abandonner les travaux à Nagymaros et de maintenir le 
statu quo à Dunakiliti. 


23. Au cours de cette période, des négociations furent tenues entre les 
parties. La Tchécoslovaquie mit aussi à l'étude des solutions de rechange. 
L'une d'entre elles, dénommée par la suite ((variante CD,  impliquait le 
détournement unilai.éral du Danube par la Tchécoslovaquie sur son ter- 
ritoire à quelque 10 kilomètres en amont de Dunakiliti (voir ci-après, 
p. 26. le croquisyno 3). Dans son dernier état. la variante C comportait la 
construction à Cunovo d'un barrage déversoir et d'une digue reliant ce 
barrage à la rive sud du  canal de dérivation. Le réservoir correspondant 
devait avoir une surface plus réduite et disposer d'une capacité de retenue 
d'environ trente pour cent inférieure à celle du  réservoir initialement 
envisagé. Des ouvrages accessoires étaient prévus, à savoir: une prise 
d'eau destinée à alimenter le bras Moson du Danube; un déversoir per- 
mettant, notamment, de diriger les eaux de crue dans l'ancien lit du  
Danube; une écluse de navigation auxiliaire; et deux centrales hydro- 
électriques (l'une permettant une production annuelle de 4 GWh sur le 
bras Moson du Danube, l'autre une production de 174 GWh sur l'ancien 
lit du  Danube). L'alimentation en eau des bras secondaires du Danube 
sur la rive tchécoslovaque devait être assurée grâce à deux prises d'eau 
situées, dans le canal de dérivation, à DobrohoSt' et a GabCikovo. Une 
solution devait être trouvée pour la rive hongroise. En outre, la question 
de l'approfondissen-lent du lit du Danube au confluent du canal de déri- 
vation et de  l'ancien lit du  fleuve restait posée. 


Le 23 juillet 1991, le Gouvernement slovaque décida de ((commencer 
en septembre 1991 les constructions en vue de permettre la mise en 
exploitation du projet de GabCikovo grâce à la solution provisoire)). 
Cette décision fut entérinée par le Gouvernement fédéral tchécoslovaque 
le 25 juillet. Les travaux relatifs à la variante C commencèrent en novem- 
bre 1991. Les discuijsions se poursuivirent en vain entre les deux parties 
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to the Czechoslovak Government a Note Verbale terminating the 1977 
Treaty with effect from 25 May 1992. On 15 October 1992, Czechoslo- 
vakia began work to enable the Danube to be closed and, starting on 
23 October, proceeded to the damming of the river. 


24. On  23 October 1992, the Court was seised of an "Application of 
the Republic of Hungary v. The Czech and Slovak Federal Republic on 
the Diversion of the Danube River"; however, Hungary acknowledged 
that there was no basis on which the Court could have founded its juris- 
diction to entertain that application, on which Czechoslovakia took no 
action. In the meanwhile, the Commission of the European Communities 
had offered to mediate and, during a meeting of the two parties with the 
Commission held in London on 28 October 1992, the parties entered into 
a series of interim undertakings. They principally agreed that the dispute 
would be submitted to the International Court of Justice, that a tripartite 
fact-finding mission should report on Variant C not later than 31 Octo- 
ber, and that a tripartite group of independent experts would submit sug- 
gestions as to emergency measures to be taken. 


25. On 1 January 1993 Slovakia became an independent State. On 
7 April 1993, the "Special Agreement for Submission to the International 
Court of Justice of the Differences between the Republic of Hungary and 
the Slovak Republic concerning the GabEikovo-Nagymaros Project" was 
signed in Brussels, the text of which is reproduced in paragraph 2 above. 
After the Special Agreement was notified to the Court, Hungary informed 
the Court, by a letter dated 9 August 1993, that it considered its "initial 
Application [to bel now without object, and . . . lapsed". 


According to Article 4 of the Special Agreement, "The Parties [agreed] 
that, pending the final Judgment of the Court, they [would] establish and 
implement a temporary water management régime for the Danube." 
However, this régime could not easily be settled. The filling of the 
~ u n o v o  dam had rapidly led to a major reduction in the flow and in the 
level of the downstream waters in the old bed of the Danube as well as in 
the side-arms of the river. On 26 August 1993, Hungary and Slovakia 
reached agreement on the setting up of a tripartite group of experts (one 
expert designated by each party and three independent experts designated 
by the Commission of the European Communities) 


"In order to provide reliable and undisputed data on the most 
important effects of the current water discharge and the remedial 
measures already undertaken as well as to make recommendations 
for appropriate measures." 


On 1 December 1993, the experts designated by the Commission of the 
European Communities recommended the adoption of various measures 
to remedy the situation on a temporary basis. The Parties were unable to 
agree on these recommendations. After lengthy negotiations, they finally 
concluded an Agreement "concerning Certain Temporary Technical Meas- 
ures and Discharges in the Danube and Mosoni branch of the Danube", 







et, le 19 mai 1992, le Gouvernement hongrois transmit au Gouvernement 
tchécoslovaque une note verbale mettant fin, à compter du 25 mai 1992, 
au traité de 1977. Le 15 octobre 1992, la Tchécoslovaquie entama les tra- 
vaux devant permettre la fermeture du Danube et elle procéda, à partir 
du 23 octobre, au barrage du fleuve. 


24. Le 23 octobre 1992, la Cour fut saisie d'une ((requête de la Répu- 
blique de Hongrie contre la République fédérative tchèque et slovaque 
concernant le détournement du Danube)): toutefois. la Hongrie recon- 


L, 


naissait qu'il n'y avait aucune base sur laquelle la ~ o ' u r  eût pu fonder sa 
compétence pour connaître de cette requête, à laquelle la Tchécoslova- 
quie ne donna pas suite. Dans l'intervalle, la Commission des Commu- 
nautés européennes avait offert sa médiation et, lors d'une réunion tenue 
à Londres le 28 octobre 1992 entre les deux parties et la Commission, les 
parties prirent divers engagements transitoires. Elles convinrent surtout 
que le différend serait soumis à la Cour internationale de Justice, qu'une 
mission d'enquête tripartite ferait rapport sur la variante C le 31 octobre 
au plus tard et qu'un groupe tripartite d'experts indépendants ferait des 
propositions concernant les mesures d'urgence à prendre. 


25. Le 1"' janvier 1993, la Slovaquie devint un Etat indépendant. Le 
7 avril 1993 fut signé à Bruxelles le ((Compromis visant à soumettre à la 
Cour internationale de Justice les contestations entre la République de 
Hongrie et la République slovaque concernant le projet Gabtikovo- 
Nagymaros)), dont le texte est reproduit au  paragraphe 2 ci-dessus. Après 
la notification du compromis à la Cour, la Hongrie, par lettre du 9 août 
1993, informa la Cour qu'elle considérait sa ((requête initiale [comme 
désormais] sans objet et ... caduque)). 


Aux termes de l'article 4 du compromis: «Les Parties [étaient conve- 
nues], en attendant l'arrêt définitif de la Cour, d'établir et d'appliquer un 
régime temporaire dle gestion des eaux pour le Danube. )) Toutefois, l'éta- 
blissement de ce régime ne fut pas aisé. La mise en eau du barrage de 
Cunovo avait rapidement entraîné une importante réduction du débit et 
du niveau des eaux en aval dans l'ancien lit du Danube comme dans les 
bras secondaires du fleuve. Le 26 août 1993, la Hongrie et la Slovaquie 
s'accordèrent pour créer un groupe tripartite d'experts (un expert nommé 
par chaque partie et trois experts indépendants nommés par la Commis- 
sion des Communautés européennes) 


«afin de recueilllir des données fiables et incontestées sur les effets les 
plus importants du débit actuel et des mesures correctives déjà entre- 
prises, ainsi qulr pour formuler des recommandations sur les mesures 
appropriées)). 


Le 1"' décembre 19'93, les experts nommés par la Commission des Com- 
munautés européenines recommandèrent l'adoption de diverses mesures en 
vue de remédier, à titre temporaire, à la situation. Les Parties ne purent se 
mettre d'accord sur ces recommandations. A l'issue de longues négocia- 
tions, elles conclurent finalement, le 19 avril 1995, un accord ((concernant 
certaines mesures telchniques temporaires et les débits d'eau dans le Danube 
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on 19 April 1995. That Agreement raised the discharge of water into the 
Mosoni Danube to 43 m3/s. It provided for an annual average of 400 m3/s 
in the old bed (not including flood waters). Lastly, it provided for the con- 
struction by Hungary of a partially underwater weir near to Dunakiliti 
with a view to improving the water supply to the side-arms of the Danube 
on the Hungarian side. It was specified that this temporary agreement 
would come to an end 14 days after the Judgment of the Court. 


26. The first subparagraph of the Preamble to the Special Agreement 
covers the disputes arising between Czechoslovakia and Hungary con- 
cerning the application and termination, not only of the 1977 Treaty, but 
also of "related instruments"; the subparagraph specifies that, for the 
purposes of the Special Agreement, the 1977 Treaty and the said instru- 
ments shall be referred to as "the Treaty". "The Treaty" is expressly 
referred to in the wording of the questions submitted to the Court in 
Article 2, paragraph 1, subparagraphs (a) and ( c i ,  of the Special 
Agreement. 


The Special Agreement however does not define the concept of "related 
instruments", nor does it list them. As for the Parties, they gave some 
consideration to that question - essentially in the written proceedings - 
without reaching agreement as to the exact meaning of the expression or 
as to the actual instruments referred to. The Court notes however that 
the Parties seemed to agree to consider that that expression covers at 
least the instruments linked to the 1977 Treaty which implement it, such 
as the Agreement on mutual assistance of 16 September 1977 and its 
amending Protocols dated, respectively, 10 October 1983 and 6 February 
1989 (see paragraph 21 above), and the Agreement as to the common 
operational regulations of Plenipotentiaries fulfilling duties related to the 
construction and operation of the Gabtikovo-Nagymaros Barrage Sys- 
tem signed in Bratislava on 1 1  October 1979. The Court notes that Hun- 
gary, unlike Slovakia, declined to apply the description of related instru- 
ments to the 1977 Treaty to the Joint Contractual Plan (see paragraph 19 
above), which it refused to see as "an agreement at the same level as the 
other . . . related Treaties and inter-State agreements". 


Lastly the Court notes that the Parties, in setting out the replies which 
should in their view be given to the questions put in the Special Agree- , 


ment, concentrated their reasoning on the 1977 Treaty; and that they 
would appear to have extended their arguments to  "related instruments" 
in considering them as accessories to a whole treaty system, whose fate 
was in principle linked to that of the main part, the 1977 Treaty. The 
Court takes note of the positions of the Parties and considers that it does 
not need to go into this matter further at this juncture. 
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et le bras Moson du Danube)). Cet accord portait le débit d'eau dans le 
bras Moson à 43 m3/s. 11 prévoyait une moyenne annuelle de 400 m3/s 
dans l'ancien lit (en c:e non compris les eaux de crue). Il prescrivait enfin la 
construction par la Hongrie d'un déversoir partiellement noyé près de 
Dunakiliti, en vue dqaméliorer l'alimentation en eau des bras secondaires 
du Danube du côté hongrois. Il était précisé que cet accord temporaire 
prendrait fin quatorix jours après le prononcé de l'arrêt de la Cour. 


26. Le premier alinéa du préambule du compromis vise les contesta- 
tions surgies entre la Tchécoslovaquie et la Hongrie concernant l'applica- 
tion et la terminaison non seulement du traité de 1977, mais aussi des 
((instruments y afférents)); l'alinéa précise qu'aux fins du compromis le 
traité de 1977 et lesdits instruments seront dénommés le «traité». JI est 
expressément fait référence au «traité» dans le texte des questions posées 
à la Cour à l'article 2, paragraphe 1, alinéas a)  et c), du compromis. 


Le compromis ne définit toutefois pas la notion d'<(instruments ... affé- 
rents)) au traité de 11977 et n'énumère pas davantage ceux-ci. Quant aux 
Parties, elles ont consacré quelques développements à cette question - 
essentiellement dans. la procédure écrite - sans parvenir à s'entendre sur 
le sens exact de l'expression ni sur les instruments concrets auxquels elle 
renverrait. La Cour constate cependant que les Parties paraissent s'accor- 
der pour considérer que cette expression vise au moins les instruments 
liés au traité de 1977 qui en assurent la mise en œuvre, tels que I'accord 
d'assistance mutuelle du 16 septembre 1977 et ses protocoles modificatifs 
en date, respectivement, du 10 octobre 1983 et du 6 février 1989 (voir para- 
graphe 21 ci-dessus), et I'accord relatif à la réglementation opérationnelle 
commune applicabbt aux plénipotentiaires s'acquittant de fonctions liées 
à la construction et à l'exploitation du système de barrage de GabCi- 
kovo-Nagymaros, signé à Bratislava le I I  octobre 1979. La Cour note que la 
Hongrie, contrairement à la Slovaquie, a dénié le caractère d'instrument affé- 
rent au traité de 1977 au plan contractuel conjoint (voir paragraphe 19 
ci-dessus), dans lequel elle a refusé de voir «un accord au même titre 
que les autres traités et accords entre Etats ... liés [au traité de 19771)). 


La Cour fera enfin observer qu'en exposant quelles sont, à leur sens, les 
réponses qui devraient être données aux questions posées dans le compro- 
mis, les Parties ont concentré leur argumentation sur le traité de 1977; et 
qu'elles paraissent a.voir étendu leurs arguments à des instruments y affé- 
rents)) en les considérant comme des éléments accessoires d'un ensemble 
conventionnel, dont le sort était en principe lié à celui de l'élément princi- 
pal constitué par le traité. La Cour prend acte de ces positions des Parties 
et estime ne pas avoir à approfondir davantage cette question à ce stade. 







29 GABCIKOVO-NAGYMAROS PROJECT (JUDGMENT) 


27. The Court will now turn to a consideration of the questions 
submitted by the Parties. In terms of Article 2, paragraph 1 ( a ) ,  of the 
Special Agreement, the Court is requested to decide first 


"whether the Republic of Hungary was entitled to suspend and sub- 
sequently abandon, in 1989, the works on the Nagymaros Project 
and on the part of the GabCikovo Project for which the Treaty 
attributed responsibility to the Republic of Hungary". 


28. The Court would recall that the Gabrikovo-Nagymaros System of 
Locks is characterized in Article 1, paragraph 1, of the 1977 Treaty as a 
"single and indivisible operational system of works". 


The principal works which were to constitute this system have been 
described in general terms above (see paragraph 18). Details of them are 
given in paragraphs 2 and 3 of Article 1 of the Treaty. 


For GabMkovo, paragraph 2 lists the following works: 


" ( a )  the Dunakiliti-HruSov head-water installations in the Danube 
sector a t  r.km. (river kilometre(s)) 1860-1 842, designed for a 
maximum flood stage of 13 1.10 m.B. (metres above sea-level. 
Baltic system), in Hungarian and Czechoslovak territory; 


( 6 )  the Dunakiliti dam and auxiliary navigation lock at r.km. 
1842, in Hungarian territory ; 


( c )  the by-pass canal (head-water canal and tail-water canal) at 
r.km. 1842-1 8 1 1, in Czechoslovak territory ; 


(rl) series of locks on the by-pass canal, in Czechoslovak territory, 
consisting of a hydroelectric power plant with installed capa- 
city of 720 MW, double navigation locks and appurtenances 
thereto ; 


( e l  improved old bed of the Danube at r.km. 1842-1811, in the 
joint Hungarian-Czechoslovak section; 


( f )  deepened and regulated bed of the Danube at r.km. 1811- 
1791, in the joint Hungarian-Czechoslovak section." 


For Nagymaros, paragraph 3 specifies the following works: 


" ( a )  head-water installations and flood-control works in the 
Danube sector at r.km. 1791-1696.25 and in the sectors of 
tributaries affected by flood waters, designed for a maximum 
flood stage of 107.83 m.B., in Hungarian and Czechoslovak 
territory; 


( 6 )  series of locks at r.km. 1696.25, in Hungarian territory, con- 
sisting of a dam, a hydroelectric power plant with installed 
capacity of 158 MW, double navigation locks and appur- 
tenances thereto; 


( c i  deepened and regulated bed of the Danube, in both its 
branches, at r.km. 1696.25-1657, in the Hungarian section." 
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27. La Cour  passera maintenant à l'examen des questions soumises 
par les Parties. Au:< termes de  l'article 2, paragraphe 1, alinéa a) ,  du 
compromis, il est demandé en premier lieu i la Cour de dire 


«si la République de Hongrie était en droit de  suspendre puis 
d'abandonner, en 1989, les travaux relatifs au  projet de Nagymaros 
ainsi qu'A la partie du projet de Gabeikovo dont la République de  
Hongrie est responsable aux termes du traité». 


28. La Cour rappellera que le système d'écluses de Gabtikovo-Nagy- 
maros est qualifié, a.u paragraphe 1 de  l'article premier du traité de 1977, 
de ((système d'ouvrages opérationnel, unique et indivisible)). 


Les principaux ouvrages qui devaient constituer ce système ont été 
décrits en termes généraux ci-dessus (voir paragraphe 18). Le détail en est 
donné aux paragraphes 2 et 3 de l'article premier du  traité. 


S'agissant de GabEikovo, le paragraphe 2 énumère les ouvrages suivants: 


« a )  les install;ations d'amont de Dunakiliti-HruSov, dans le secteur 
du Danube, aux kilomètres 1860-1842, conçues pour un niveau 
maximal des hautes eaux de 13 1,10 mètres au-dessus du  niveau 
de la mer. système de la Baltique, en territoires hongrois et 
~chécoslovaque; 


b )  le barrage de Dunakiliti et l'écluse de navigation auxiliaire au  
kilomètre 1842, en territoire hongrois; 


c) le canal de dérivation (canal d'amont et canal d'aval) aux kilo- 
mètres 1842- 18 1 1, en territoire tchécoslovaque; 


d) une série d'écluses sur le canal de dérivation, en territoire 
tchécoslovaque, comprenant une centrale hydro-électrique 
d'une capacité installée de 720 MW, des écluses de navigation 
doubles et le matériel connexe: 


e/ une amélioration de  l'ancien lit du Danube aux kilomètres 
1842- 18 1 1, dans le secteur commun hungaro-tchécoslovaque ; 


f )  l'approfo.ndissement et la régulation du lit du Danube aux kilomè- 
tres 18 1 1 - 179 1, dans le secteur conjoint hungaro-tchécoslovaque ». 


Quant 3 Nagymaros, le paragraphe 3 énumère les ouvrages ci-après: 


installati~sns d'amont et ouvrages de protection contre les inon- 
dations dlans le secteur du Danube aux kilomètres 179 1 - 1696,25 
et dans les secteurs des affluents affectés par les crues, conçus 
pour un niveau maximum des hautes eaux de 107,83 mètres 
au-dessus du  niveau de la mer, système de la Baltique, en ter- 
ritoires hongrois et tcliécoslovaque; 


6) une série d'écluses au  kilomètre 1696,25, en territoire hon- 
grois, comprenant un barrage, une centrale hydro-électrique 
d'une capacité installée de  158 MW, des écluses de navigation 
doubles et un matériel connexe; 


c) l'approfondissement et la régulation du lit du Danube, dans ses 
deux branches, aux kilomètres 1696,251657, dans le secteur 
hongrois >>. 
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29. Moreover, the precise breakdown of the works incumbent on each 
party was set out in Article 5, paragraph 5, of the 1977 Treaty, as fol- 
lows: 


"5. The labour and supplies required for the realization of the 
joint investment shall be apportioned between the Contracting 
Parties in the following manner: 


(a) The Czechoslovak Party shall be responsible for: 


(1) the Dunakiliti-HruSov head-water installations on the left 
bank, in Czechoslovak territory ; 


(2) the head-water canal of the by-pass canal, in Czecho- 
slovak territory ; 


(3) the GabCikovo series of locks, in Czechoslovak territory ; 
(4) the flood-control works of the Nagymaros head-water 


installations, in Czechoslovak territory, with the exception 
of the lower Ipel district; 


(5) restoration of vegetation in Czechoslovak territory; 


(b) The Hungarian Party shall be responsible for 
(1)  the Dunakiliti-HruSov head-water installations on the 


right bank, in Czechoslovak territory, including the con- 
necting weir and the diversionary weir; 


(2) the Dunakiliti-HruSov head-water installations on the 
right bank, in Hungarian territory ; 


(3) the Dunakiliti dam, in Hungarian territory; 
(4) the tail-water canal of the by-pass canal, in Czechoslovak 


territory; 
( 5 )  deepening of the bed of the Danube below Palkovicovo, 


in Hungarian and Czechoslovak territory ; 
(6) improvement of the old bed of the Danube, in Hungarian 


and Czechoslovak territory ; 
(7) operational equipment of the GabCikovo system of locks 


(transport equipment, maintenance machinery), in Czecho- 
slovak territory ; 


(8) the flood-control works of the Nagymaros head-water 
installations in the lower Ipel district, in Czechoslovak 
territory ; 


(9) the flood-control works of the Nagymaros head-water 
installations, in Hungarian territory; 


(10) the Nagymaros series of locks, in Hungarian territory; 
(11) deepening of the tail-water bed below the Nagymaros 


system of locks, in Hungarian territory; 
(12) operational equipment of the Nagymaros system of locks 


(transport equipment, maintenance machinery), in Hun- 
garian territory ; 


(13) restoration of vegetation in Hungarian territory." 
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29. Par ailleurs. la ventilation  réc ci se des travaux incombant a chaque 
partie était opérée' comme suit a; paragraphe 5 de l'article 5 du traité-de 
1977 : 


« 5.  La main-d'œuvre et les fournitures nécessaires pour la réalisa- 
tion de l'investissement conjoint seront réparties comme suit entre 
les parties contractantes : 


U) la partie tchécoslovaque sera responsable: 


1) des installations d'amont de Dunakiliti-HruSov sur la rive 
gauche, en territoire tchécoslovaque; 


2) du canal d'amont du canal de dérivation, en territoire tché- 
coslovaclue ; 


3) de la série d'écluses de GabCikovo, en territoire tchécoslovaque; 
4) des ouvrages de protection contre les inondations des instal- 


lations d'amont de Nagymaros, en territoire tchécoslovaque, 
à l'exception du district inférieur d'lpel; 


5) de la remise en état de la végétation en territoire tchécoslo- 
vaque ; 


6) la partie hongroise sera responsable: 


1 )  des installations d'amont de Dunakiliti-HruSov, sur la rive 
droite, en territoire tchécoslovaque, y compris la vanne de 
connexion et la vanne de détournement; 


2) des installations d'amont de Dunakiliti-HruSov, sur la rive 
droite, i:n territoire hongrois; 


3) du barrage de Dunakiliti, en territoire hongrois; 
4) du canal d'aval du canal de dérivation, en territoire tchéco- 


slovaque ; 
5 )  de l'approfondissement du lit du Danube en aval de Palkovi- 


Covo, eiî territoire hongrois et en territoire tchécoslovaque; 
6) de I'am~blioration de l'ancien lit du Danube, en territoire hon- 


grois et en territoire tchécoslovaque; 
7) du matlbriel opérationnel du système d'écluses de GabCikovo 


(matériel de transport, machines d'entretien), en territoire 
tchécoslovaque ; 


8) des ouvrages de protection contre les inondations des instal- 
lations d'amont de Nagymaros dans le district inférieur d'lpel, 
en territoire tchécoslovaque; 


9) des ouvrages de protection contre les inondations des instal- 
lations d'amont de Nagymaros, en territoire hongrois; 


10) de la serie d'écluses de Nagymaros, en territoire hongrois; 
11) de I'approfondissement du lit d'aval en dessous du système 


d'écluses de Nagymaros, en territoire hongrois; 
12) du matériel opérationnel du système d'écluses de Nagymaros 


(matériel de transport, machines d'entretien), en territoire 
hongrois ; 


13) de la remise en état de la végétation en territoire hongrois.)) 
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30. As the Court has already indicated (see paragraph 18 above), Ar- 
ticle 1, paragraph 4, of the 1977 Treaty stipulated in general terms that 
the "technical specifications" concerning the System of Locks would be 
included in the "ioint contractual dan".  The schedule of work had for its 
part been fixed in an Agreement on mutual assistance signed by the two 
parties on 16 September 1977 (see paragraph 21 above). In accordance 
with the provisions of Article 1, paragraph 1, of that Agreement, the 
whole of the works of the barrage svstem were to have been comoleted in . + ,  


1991. As indicated in paragraph 2 of that same article, a summary con- 
struction schedule was appended to the Agreement, and provision was 
made for a more detailed schedule to be worked out in the Joint Con- 
tractual Plan. The Agreement of 16 September 1977 was twice amended 
further. By a Protocol signed on 10 October 1983, the parties agreed first 
to postpone the works and the putting into operation of the power plants 
for four more years; then, by a Protocol signed on 6 February 1989, the 
parties decided, conversely, to bring them forward by 15 months, the 
whole system having to be operational in 1994. A new summary con- 
struction schedule was appended to each of those Protocols; those sched- 
ules were in turn to  be implemented by means of new detailed schedules, 
included in the Joint Contractual Plan. 


31. In spring 1989, the work on the GabCikovo sector was well 
advanced: the Dunakiliti dam was 90 per cent complete, the Gabëikovo 
dam was 85 per cent complete, and the bypass canal was between 60 per 
cent complete (downstream of Gabcikovo) and 95 per cent complete 
(upstream of GabCikovo) and the dykes of the Dunakiliti-HruSov reser- 
voir were between 70 and 98 per cent complete, depending on the loca- 
tion. This was not the case in the Nagymaros sector where, although 
dykes had been built, the only structure relating to the dam itself was the 
coffer-dam which was to facilitate its construction. 


32. In the wake of the profound political and economic changes which 
occurred at this time in central Europe, the Gabcikovo-Nagymaros 
Project was the object, in Czechoslovakia and more particularly in Hun- 
gary, of increasing apprehension, both within a section of public opinion 
and in some scientific circles. The uncertainties not only about the eco- 
nomic viability of the Project, but also, and more so, as to the guarantees 
it offered for preservation of the environment, engendered a climate of 
growing concern and opposition with regard to the Project. 


33. It was against this background that, on 13 May 1989, the Govern- 
ment of Hungary adopted a resolution to suspend works at Nagymaros, 
and ordered 


"the Ministers concerned to commission further studies in order to 
place the Council of Ministers in a position where it can make well- 
founded suggestions to the Parliament in connection with the amend- 
ment of the international treaty on the investment. In the interests of 







30. Comme la Cour l'a déjà indiqué (voir paragraphe 18), le para- 
graphe 4 de l'article premier du traité de 1977 stipulait en termes géné- 
raux que les ((spécifications techniques)) concernant le système d'écluses 
seraient fixées dans le «plan contractuel conjoint)). Le calendrier de réa- 
lisation des travaux avait pour sa part été fixé dans I'accord d'assistance 
mutuelle signé par les deux parties le 16 septembre 1977 (voir para- 
graphe 21 ci-dessus). Conformément aux dispositions di1 paragraphe 1 de 
l'article premier de cet accord, l'ensemble des travaux du système de bar- 
rage devaient être achevés en 1991. Ainsi qu'il était indiqué au para- 
graphe 2 du même article, un calendrier sommaire des travaux de construc- 
tion était annexé à l'accord; i l  y était prévu qu'un échéancier plus détaillé 
serait établi dans le cadre du plan contractuel conjoint. L'accord du 
16 septembre 1977 fut amendé à deux reprises. Par un protocole signé le 
10 octobre 1983, il fut d'abord convenu par les parties de repousser de 
quatre années les travaux et la mise en service des centrales; puis, par un 
protocole signé le 6 février 1989, les parties décidèrent à l'inverse de les 
accélérer de quinze inois, l'ensemble du système devant être opérationnel 
en 1994. Un nouveau calendrier sommaire des travaux de construction 
était annexé à chauun de ces protocoles; ces calendriers devaient à leur 
tour recevoir effet ;lu moyen de nouveaux échéanciers détaillés inscrits 
dans le plan contractuel conjoint. 


31. Au printemps 1989, les travaux concernant le secteur de Gab- 
Eikovo étaient bien avancés: le barrage de Dunakiliti était réalisé i 90 'XI, 
celui de Gabi-ikovo à 85 '%, le canal de dérivation entre 60 %I (en aval de 
GabEikovo) et 95 '31 (en amont de GabEikovo) et les digues du réservoir 
de Dunakiliti-HruSov entre 70 et 98 'XI ,  selon les endroits. II n'en allait 
pas de même dans le secteur de Nagymaros où, si des digues avaient été 
édifiées, le seul ouvrage relatif au barrage lui-même à avoir été mis en 
place était le batardeau qui devait en permettre la construction. 


32. Dans le sillage des changements politiques et économiques pro- 
fonds survenus à cette époque en Europe centrale, le projet GabCikovo- 
Nagymaros suscita en Tchécoslovaquie et tout particulièrement en Hon- 
grie de plus en plus d'appréhensions dans une partie de l'opinion 
publique et du monde scientifique. Les incertitudes éprouvées, non seu- 
lement quant à la viabilité économique du projet, mais aussi et plus 
encore quant aux garanties qu'il présentait pour ce qui est du respect de 
l'environnement, engendrèrent un climat d'inquiétude et de contestation 
croissantes autour de ce projet. 


33. C'est dans ce contexte que le Gouvernement hongrois adopta, le 
13 mai 1989, une rksolution par laquelle il suspendait les travaux à Nagy- 
maros et ordonnait 


«aux ministres intéressés de faire faire de nouvelles études afin de 
mettre le conseil des ministres en mesure de présenter au Parlement 
des suggestions dùment fondées concernant la modification du traité 
international sur l'investissement considéré. Il nous faut, à cet égard, 
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the above, we must examine the international and legal conse- 
quences, the technical considerations, the obligations related to con- 
tinuous navigation on the Danube and the environmental/ecological 
and seismic impacts of the eventual stopping of the Nagymaros 
investment. To be further examined are the opportunities for the 
replacement of the lost electric energy and the procedures for mini- 
mising claims for compensation." 


The suspension of the works at Nagymaros was intended to last for the 
duration of these studies, which were to be completed by 31 July 1989. 
Czechoslovakia immediately protested and a document defining the posi- 
tion of Czechoslovakia was transmitted to the Ambassador of Hungary 
in Prague on 15 May 1989. The Prime Ministers of the two countries met 
on 24 May 1989, but their talks did not lead to any tangible result. On 
2 June, the Hungarian Parliament authorized the Government to begin 
negotiations with Czechoslovakia for the purpose of modifying the 1977 
Treaty. 


34. At a meeting held by the Plenipotentiaries on 8 and 9 June 1989, 
Hungary gave Czechoslovakia a number of assurances concerning the 
continuation of works in the GabCikovo sector, and the signed Protocol 
which records that meeting contains the following passage: 


"The Hungarian Government Commissioner and the Hungarian 
Plenipotentiary stated, that the Hungarian side will complete con- 
struction of the GabCikovo Project in the agreed time and in accord- 
ance with the project plans. Directives have already been given to 
continue works suspended in the area due to misunderstanding." 


These assurances were reiterated in a letter that the Commissioner of the 
Government of Hungary addressed to the Czechoslovak Plenipotentiary 
on 9 June 1989. 


3.5. With regard to the suspension of work at Nagymaros, the Hungar- 
ian Deputy Prime Minister, in a letter dated 24 June 1989 addressed to his 
Czechoslovak counterpart, expressed himself in the following terms: 


"The Hungarian Academy of Sciences (HAS) has studied the envi- 
ronmental, ecological and water quality as well as the seismological 
impacts of abandoning or implementing the Nagymaros Barrage of 
the GabCikovo-Nagymaros Barrage System (GNBS). 


. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Having studied the expected impacts of the construction in accord- 


ance with the original plan, the Committee [ad hoc] of the Academy 
[set up for this purpose] came to the conclusion that we do not have 
adequate knowledge of the consequences of environmental risks. 


In its opinion, the risk of constructing the Barrage System in 
accordance with the original plan cannot be considered acceptable. 
Of course, it cannot be stated either that the adverse impacts will 
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examiner les conséquences internationales et juridiques, les aspects 
techniques, l'obligation que nous avons d'assurer la navigation conti- 
nue sur le Danube et les incidences du point de vue écologique et 
sismique de l'arrêt éventuel de l'investissement de Nagymaros. 11 
convient en outre d'examiner les possibilités de remplacer l'énergie 
électrique perdue ainsi que les moyens à mettre en œuvre pour 
réduire au minimum les demandes d'indemnisation. » 


La suspension des travaux à Nagymaros était prévue pour le temps de la 
réalisation de ces études; celles-ci devaient être terminées pour le 3 1 juillet 
1989. La Tchécoslovaquie protesta immédiatement; un document définis- 
sant la position tchécoslovaque fut remis à l'ambassadeur de Hongrie à 
Prague le 15 mai 1989. Les premiers ministres des deux pays se rencon- 
trèrent le 23 mai 1989, sans que leurs entretiens n'aboutissent à des résul- 
tats tangibles. Le 2 juin, le Parlement hongrois autorisa le gouvernement 
à entamer des négociations avec la Tchécoslovaquie ii l'effet de modifier 
le traité de 1977. 


34. Au cours d'une réunion que les plénipotentiaires tinrent les 8 et 
9 juin 1989, la Hongrie donna à la Tchécoslovaquie diverses assurances 
concernant la poursuite des travaux dans le secteur de GabCikovo; le pro- 
tocole signé qui rend compte de cette réunion contient le passage suivant: 


« Le commissaire du Gouvernement hongrois et le plénipotentiaire 
hongrois ont fait savoir que la partie hongroise mènerait à bien la 
réalisation du projet de GabCikovo dans les délais convenus et 
conformément aux plans du projet. Des directives ont déjà été don- 
nées pour que les travaux suspendus pour cause de malentendu 
reprennent dans la zone. » 


Ces assurances furent réitérées dans une lettre que le commissaire du 
Gouvernement hongrois adressa au plénipotentiaire tchécoslovaque le 
9 juin 1989. 


35. S'agissant de la suspension des travaux à Nagymaros, le vice-pre- 
mier ministre hongrois, dans une lettre en date du 24 juin 1989 adressée à 
son homologue tchécoslovaque, s'exprima dans les termes suivants: 


((L'Académie des sciences de Hongrie (ASH) a étudié les consé- 
quences qu'aurait sur l'environnement, l'écologie et la qualité de 
l'eau ainsi que sur la situation sismologique, la décision d'abandon- 
ner ou de réaliser la construction du barrage de Nagymaros, dans le 
cadre du système de barrage de GabCikovo-Nagymaros. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  


Après avoir étudié les conséquences prévues de la construction réa- 
lisée selon le plan initial, le comité (ad hoc] de l'Académie [créé à cette 
fin] est arrivé à la conclusion que nous ne disposons pas de connais- 
sances satisfaisantes sur les conséquences des risques écologiques. 


A son avis, le risque qu'entraînerait la construction du système de 
barrage conformément au plan initial ne peut être considéré comme 
acceptable. On ne peut évidemment pas déclarer non plus que des consé- 
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ensue for certain, therefore, according to  their recommendation, 
further thorough and time consuming studies are necessary." 


36. The Hungarian and Czechoslovak Prime Ministers met again on 
20 July 1989 to no avail. lmmediately after that meeting, the Hungarian 
Government adopted a second resolution, under which the suspension of 
work at  Nagymaros was extended to 31 October 1989. However, this 
resolution went further, as it also prescribed the suspension, until the 
same date, of the "Preparatory works on the closure of the riverbed at  
. . . Dunakiliti"; the purpose of this measure was to invite "international 
scientific institutions [and] foreign scientific institutes and experts" to co- 
operate with "the Hungarian and Czechoslovak institutes and experts" 
with a view to an  assessment of the ecological impact of the Project and 
the "development of a technical and operational water quality guarantee 
system and . . . its implementation". 


37. In the ensuing period, negotiations were conducted at various levels 
between the two States, but proved fruitless. Finally, by a letter dated 
4 October 1989, the Hungarian Prime Minister formally proposed to 
Czechoslovakia that the Nagymaros sector of the Project be abandoned 
and that a n  agreement be concluded with a view to reducing the ecologi- 
cal risks associated with the Gabëikovo sector of the Project. He pro- 
posed that that agreement should be concluded before 30 July 1990. 


The two Heads of Government met on 26 October 1989, and were 
unable to reach agreement. By a Note Verbale dated 30 October 1989, 
Czechoslovakia, confirming the views it had expressed during those talks, 
proposed to Hungary that they should negotiate an  agreement on a sys- 
tem of technical, operational and ecological guarantees relating to the 
Gabëikovo-Nagymaros Project, "on the assumption that the Hungarian 
party will immediately commence preparatory work on the refilling of the 
Danube's bed in the region of Dunakiliti". It added that the technical 
principles of the agreement could be initialled within two weeks and that 
the agreement itself ought to be signed before the end of March 1990. 
After the principles had been initialled, Hungary "[was to] start the actual 
closure of the Danube bed". Czechoslovakia further stated its willingness 
to "conclu[de] . . . a separate agreement in which both parties would 
oblige themselves to limitations or  exclusion of peak hour operation 
mode of the . . . System". It also proposed "to return to deadlines indi- 
cated in the Protocol of October 1983", the Nagymaros construction 
deadlines being thus extended by 15 months, so as to enable Hungary to 
take advantage of the time thus gained to study the ecological issues and 
formulate its own proposais in due time. Czechoslovakia concluded by 
announcing that, should Hungary continue unilaterally to breach the 
Treaty, Czechoslovakia would proceed with a provisional solution. 


In the meantime, the Hungarian Government had on 27 October 
adopted a further resolution, deciding to abandon the construction of the 
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quences préjudiciables se produiraient inévitablement et il est donc 
nécessaire. conformément à la recommandation du comité, d'effectuer 
de nouvelles études approfondies qui exigeront beaucoup de temps. )) 


36. Les premiers ministres hongrois et tchécoslovaque se rencontrèrent 
de nouveau le 20 juillet 1989, sans succès. Aussitôt après cette rencontre, 
le Gouvernement hongrois adopta une deuxième résolution, aux termes de 
laquelle la suspension des travaux A Nagymaros était prorogée jusqu'au 
31 octobre 1989. Cette résolution allait cependant plus loin, car elle pres- 
crivait également la suspension, jusqu'à la même date, des cc travaux pré- 
paratoires en vue de la fermeture du lit du fleuve à Dunakilitin; cette 
mesure avait pour objet d'inviter «[des] institutions scientifiques interna- 
tionales et ... [des] instituts et experts scientifiques étrangers)) à coopérer 
avec «[les] instituts et experts hongrois et tchécoslovaques» en vue d'appré- 
cier les incidences écologiques du projet et de ((mettre au point et réaliser 
un système technique et opérationnel garantissant la qualité de l'eau)). 


37. Dans la période qui suivit, des négociations furent menées à divers 
niveaux entre les deux Etats, mais elles s'avérèrent infructueuses. Finale- 
ment, par lettre en date du 4 octobre 1989, le premier ministre hongrois 
proposa formellement à la Tchécoslovaquie l'abandon du projet dans le 
secteur de Nagymaros et la conclusion d'un accord ayant pour objet de 
réduire les risques écologiques liés au  projet dans le secteur de Gab- 
Cikovo. 11 suggérait que cet accord soit conclu avant le 30 juillet 1990. 


Les deux chefs de gouvernement se rencontrèrent le 26 octobre 1989 et 
ne purent parvenir ii un accord. Par note verbale du 30 octobre 1989, la 
Tchécoslovaquie, confirmant le point de vue qu'elle avait exprimé lors de 
ces entretiens, proposa à la Hongrie de négocier un accord au  sujet d'un 
système de garanties techniques, opérationnelles et écologiques relatif au  
projet GabEikovo-Nagymaros, «en partant de  l'hypothèse que la partie 
hongroise commencera immédiatement les travaux de préparation du 
remplissage du lit du Danube dans la région de Dunakiliti)). Elle ajoutait 
que les principes techniques dudit accord pourraient être paraphés sous 
quinzaine et que l'accord lui-même devrait être signé avant la fin mars 
1990. Dès le paraphe, la Hongrie ~devra[ i t ]  commencer à fermer effecti- 
vement le lit du  Danube)). La Tchécoslovaquie se disait en outre prête à 
((conclure un accord distinct par lequel les deux parties s'engageraient 
d'elles-mêmes à limiter ou  à exclure le fonctionnement en régime de 
pointe du système». Elle proposait encore (<de revenir ... aux dates limites 
indiquées dans le protocole d'octobre 1983 », les délais de construction de 
Nagymaros étant ainsi prorogés de quinze mois afin de permettre à la 
Hongrie de mettre a profit le temps gagné pour étudier les questions éco- 
logiques et formuler ses propositions en temps voulu. Enfin, la Tchéco- 
slovaquie annonçait que, si la Hongrie continuait à enfreindre unilatéra- 
lement les dispositions du  traité, la Tchécoslovaquie se verrait contrainte 
de mettre en œuvre une solution provisoire. 


Dans l'intervalle, le Gouvernement hongrois avait adopté le 27 octobre 
1989 une nouvelle résolution par laquelle il décidait d'abandonner la construc- 







Nagymaros dam and to leave in place the measures previously adopted 
for suspending the works at Dunakiliti. Then, by Notes Verbales dated 
3 and 30 November 1989, Hungary proposed to Czechoslovakia a draft 
treaty incorporating its earlier proposals, relinquishing peak power opera- 
tion of the Gabëikovo power plant and abandoning the construction of 
the Nagymaros dam. The draft provided for the conclusion of an agree- 
ment on the completion of Gabëikovo in exchange for guarantees on 
protection of the environment. It finally envisaged the possibility of one 
or other party seising an arbitral tribunal or the International Court of 
Justice in the event that differences of view arose and persisted between 
the two Governments about the construction and operation of the Gab- 
Cikovo dam, as well as measures to be taken to protect the environment. 
Hungary stated that it was ready to proceed immediately "with the pre- 
paratory operations for the Dunakiliti bed-decanting", but specified that 
the river would not be dammed at Dunakiliti until the agreement on 
guarantees had been concluded. 


38. During winter 1989-1990, the political situation in Czechoslovakia 
and Hungary alike was transformed, and the new Governments were 
confronted with many new problems. 


In spring 1990. the new Hungarian Government, in presenting its 
National Renewal Programme, announced that the whole of the Gab- 
ëikovo-Nagymaros Project was a "mistake" and that it would initiate 
negotiations as soon as possible with the Czechoslovak Government "on 
remedying and sharing the damages". On 20 December 1990, the Hun- 
garian Government adopted a resolution for the opening of negotiations 
with Czechoslovakia on the termination of the Treatv bv mutual consent , , 
and the conclusion of an agreement addressing the consequences of the 
termination. On 15 February 1991, the Hungarian Plenipotentiary trans- 
mitted a draft agreement along those lines to his Czechoslovak counter- 
part. 


On the same day, the Czechoslovak President declared that the Gab- 
Cikovo-Nagymaros Project constituted a "totalitarian, gigomaniac monu- 
ment which is against nature", while emphasizing that "the problem [was] 
that [the Gabëikovo power plant] [had] already been built". For his part, 
the Czechoslovak Minister of the Environment stated, in a speech given 
to Hungarian parliamentary committees on 1 1 September 1991, that "the 
G/N Project [was] an old, obsolete one", but that, if there were "many 
reasons to change, modify the treaty . . . it [was] not acceptable to cancel 
the treaty . . . and negotiate later on". 


During the ensuing period, Hungary refrained from completing the 
work for which it was still responsible at Dunakiliti. Yet it continued to 
maintain the structures it had already built and, at the end of 1991, com- 
pleted the works relating to the tailrace canal of the bypass canal assigned 
to it under Article 5, paragraph 5 (b), of the 1977 Treaty. 







tion du barrage de Nagymaros et de maintenir les mesures de suspension 
des travaux antérieurement adoptées pour Dunakiliti. Puis, par des notes 
verbales en date des 3 et 30 novembre 1989, la Hongrie proposa à la Tché- 
coslovaquie un projet de traité concrétisant ses propositions antérieures 
et portant renonciation à l'exploitation de la centrale de GabCikovo en 
régime de pointe et abandon de la construction du barrage de Nagymaros. 
Le projet prévoyait en outre la conclusion d'un accord sur l'achèvement de 
GabEikovo au prix de garanties concernant la protection de I'environne- 
ment. 11 envisageait enfin la possibilité pour l'une ou l'autre partie de saisir 
un tribunal arbitral ou la Cour internationale de Justice au cas où des diver- 
gences de vues auraient surgi et persisté entre les deux gouvernements au 
sujet de la construction et du fonctionnement du barrage de Gabëikovo 
ainsi que des mesures à prendre pour protéger I'environnement. La Hongrie 
se déclarait prête à engager immédiatement «les opérations de préparation 
du décantage du lit du Danube)), mais précisait que le fleuve ne serait barré 
à Dunakiliti qu'après conclusion de l'accord sur les garanties. 


38. Au cours de l'hiver 1989-1990, la situation politique changea pro- 
fondément tant en Tchécoslovaquie qu'en Hongrie et les nouveaux gou- 
vernements eurent à faire face à de nombreux nouveaux problèmes. 


Au printemps 1990, le nouveau Gouvernement hongrois, en présentant 
son ((programme de renouveau national)), déclara que l'ensemble du pro- 
jet GabEikovo-Nagymaros constituait une «erreur» et qu'il engagerait 
aussitôt que possible des négociations avec le Gouvernement tchécoslo- 
vaque «sur la remise en l'état des lieux et le partage des dommages)>. Le 
20 décembre 1990, le Gouvernement hongrois adopta une résolution en 
vue de l'ouverture de négociations avec la Tchécoslovaquie sur la termi- 
naison du traité par consentement mutuel et la conclusion d'un accord 
qui réglerait les conséquences de cette terminaison. Le 15 février 1991, le 
plénipotentiaire hongrois faisait parvenir à son homologue tchécoslo- 
vaque un projet d'accord en ce sens. 


Le même jour, le président tchécoslovaque déclara que le projet GabN- 
kovo-Nagymaros constituait un «monument totalitaire, atteint de gigantisme 
et contraire à la nature)), tout en soulignant que «le problème [était] que [la 
centrale de GabEikovo] a[vait] déjà été construite)). Pour sa part, le ministre 
tchécoslovaque de I'environnement indiqua, dans un discours prononcé 
devant des commissions du Parlement hongrois le 1 1 septembre 1991, que «le 
projet GIN constituait un vieux projet, de  caractère désuet)), mais que 
s'il existait «de  nombreuses raisons de changer, de  modifier le traité ... il 
n'[était] pas acceptable d'annuler le traité ... et de négocier plus tard)). 


La Hongrie, au  cours de la période qui suivit, s'abstint de terminer les 
travaux qui lui incombaient encore à Dunakiliti. Elle continua cependant 
d'entretenir les ouvrages qu'elle y avait déjà construits et, à la fin de 
l'année 1991, elle termina les travaux afférents au  canal de fuite du canal 
de dérivation, dont elle avait la responsabilité en vertu de l'article 5, para- 
graphe 5, alinéa b), du  traité de  1977. 







3 5 GABCIKOVO-NAGYMAROS PROJECT (JUDGMENT) 


39. The two Parties to this case concur in recognizing that the 1977 
Treaty, the above-mentioned Agreement on mutual assistance of 1977 
and the Protocol of 1989 were validly concluded and were duly in force 
when the facts recounted above took place. 


Further, they do not dispute the fact that, however flexible they may 
have been, these texts did not envisage the possibility of the signatories 
unilaterally suspending or abandoning the work provided for therein, or 
even carrying it out according to a new schedule not approved by the two 
partners. 


40. Throughout the proceedings, Hungary contended that, although it 
did suspend or abandon certain works, on the contrary, it never sus- 
pended the application of the 1977 Treaty itself. To justify its conduct, it 
relied essentially on a "state of ecological necessity". 


Hungary contended that the various installations in the GabEikovo- 
Nagymaros System of Locks had been designed to enable the Gabtikovo 
power plant to operate in peak mode. Water would only have come 
through the plant twice each day, at times of peak power demand. Opera- 
tion in peak mode required the vast expanse (60 km') of the planned 
reservoir at Dunakiliti, as well as the Nagymaros dam, which was to 
alleviate the tidal effects and reduce the variation in the water level down- 
Stream of Gabtikovo. Such a system, considered to be more economically 
profitable than using run-of-the-river plants, carried ecological risks 
which it found unacceptable. 


According to Hungary, the principal ecological dangers which would 
have been caused by this system were as follows. At GabMkovoi 
Dunakiliti, under the original Project, as specified in the Joint Contrac- 
tua1 Plan, the residual discharge into the old bed of the Danube was 
limited to 50 m3/s, in addition to the water provided to the system of side- 
arms. That volume could be increased to 200 m3/s during the growing 
season. Additional discharges, and in particular a number of artificial 
floods, could also be effected, at an unspecified rate. In these circum- 
stances, the groundwater level would have fallen in most of the Szigetkoz. 
Furthermore, the groundwater would then no longer have been supplied 
by the Danube - which, on the contrary, would have acted as a drain - 
but by the reservoir of stagnant water at Dunakiliti and the side-arms 
which would have become silted up. In the long term, the quality of water 
would have been seriously impaired. As for the surface water, risks of 
eutrophication would have arisen, particularly in the reservoir; instead of 
the old Danube there would have been a river choked with sand, where 
only a relative trickle of water would have flowed. The network of arms 
would have been for the most part cut off from the principal bed. The 
fluvial fauna and flora, like those in the alluvial plains, would have been 
condemned to extinction. 


As for Nagymaros, Hungary argued that, if that dam had been built, 
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39. Les deux Parties à la présente instance s'accordent pour recon- 
naître que le traité de 1977 ainsi que l'accord d'assistance mutuelle de 
1977 et le protocole de 1989 susmentionnés ont été valablement conclus 
et étaient dûment en vigueur au moment où se sont produits les faits ci- 
dessus rapportés. 


Elles ne contestent pas davantage que ces textes, aussi souples qu'ils 
aient été, n'envisageaient pas la possibilité pour les signataires de sus- 
pendre ou d'abandonner unilatéralement les travaux qui y étaient pré- 
vus, voire de réaliser ceux-ci selon un calendrier nouveau qui n'eût pas été 
agréé par les deux partenaires. 


40. Tout au long de la procédure, la Hongrie a soutenu que, si elle avait 
suspendu ou abandonné certains travaux, elle n'avait en revanche ja- 
mais suspendu l'application du traité de 1977 lui-même. Elle a essentiel- 
lement invoqué, pour justifier sa conduite, un «état de nécessité écolo- 
gique)). 


La Hongrie a fait valoir que les diverses installations du système 
d'écluses de Gabzikovo-Nagymaros avaient été conçues pour permettre à 
la centrale de Gabtikovo de fonctionner en régime de pointe. L'eau ne se 
serait écoulée à travers la centrale que deux fois par jour, lors des pé- 
riodes de forte demande d'électricité. L'exploitation en régime de pointe 
rendait nécessaires l'énorme étendue (60 km2) du réservoir prévu à Duna- 
kiliti ainsi que le barrage de Nagymaros, qui devait atténuer les vagues de 
fond et réduire la variation du niveau des eaux en aval de Gabëikovo. Un 
tel régime, considéré comme économiquement plus rentable que I'utilisa- 
tion des installations au fil de l'eau, comportait des risques écologiques 
inacceptables pour elle. 


D'après la Hongrie, les principaux dangers écologiques qu'aurait engen- 
drés le système étaient les suivants. Pour ce qui est de GabCikovoIDuna- 
kiliti, selon le projet initial, tel qu'il a été précisé dans le plan contrac- 
tuel conjoint, le débit réservé dans I'ancien lit du Danube était limité à 
50 m'is, en sus de l'eau fournie au système de bras. Ce volume pouvait être 
porté à 200 m3/s en saison végétative. Des déversements supplémentaires, 
et notamment des inondations artificielles, pouvaient également être réa- 
lisés, à un rythme non précisé. Dans ces conditions, le niveau des eaux 
souterraines aurait baissé dans la plus grande partie du Szigetkoz. En 
outre, la nappe aquifère aurait désormais été alimentée non plus par le 
Danube - qui au contraire aurait joué le rôle de drain -, mais par le 
réservoir d'eaux stagnantes de Dunakiliti et les bras secondaires qui se 
seraient envasés. Sur le long terme, la qualité des eaux en aurait grave- 
ment souffert. En ce qui concerne les eaux de surface, des risques d'eutro- 
phisation seraient apparus, notamment dans le réservoir. A l'ancien 
Danube aurait par ailleurs été substituée une rivière ensablée où n'aurait 
coulé qu'un filet d'eau assez mince. Le réseau des bras aurait été isolé le 
plus souvent du lit principal. La faune et la flore du fleuve, comme celles 
des plaines alluviales, auraient été condamnées à disparaître. 


Quant à Nagymaros, la Hongrie a fait valoir que, si ce barrage avait 







the bed of the Danube upstream would have silted up and, consequently, 
the quality of the water collected in the bank-filtered wells would have 
deteriorated in this sector. What is more, the operation of the Gabëikovo 
power plant in peak mode would have occasioned significant daily varia- 
tions in the water level in the reservoir upstream, which would have con- 
stituted a threat to aquatic habitats in particular. Furthermore, the con- 
struction and operation of the Nagymaros dam would have caused the 
erosion of the riverbed downstream, along Szentendre Island. The water 
level of the river would therefore have fallen in this section and the yield 
of the bank-filtered wells providing two-thirds of the water supply of the 
city of Budapest would have appreciably diminished. The filter layer 
would also have shrunk or perhaps even disappeared, and fine sediments 
would have been deposited in certain pockets in the river. For this two- 
fold reason, the quality of the infiltrating water would have been severely 
jeopardized. 


From al1 these predictions, in support of which it quoted a variety of 
scientific studies, Hungary concluded that a "state of ecological neces- 
sitv" did indeed exist in 1989. 


41. In its written pleadings, Hungary also accused Czechoslovakia of 
having violated various provisions of the 1977 Treaty from before 1989 
- in particular Articles 15 and 19 relating, respectively, to water quality 
and nature protection - in refusing to take account of the now evident 
ecological dangers and insisting that the works be continued, notably at 
Nagymaros. In this context Hungary contended that, in accordance with 
the terms of Article 3, paragraph 2, of the Agreement of 6 May 1976 con- 
cerning the Joint Contractual Plan, Czechoslovakia bore responsibility 
for research into the Project's impact on the environment; Hungary 
stressed that the research carried out by Czechoslovakia had not been 
conducted adequately, the potential effects of the Project on the environ- 
ment of the construction having been assessed by Czechoslovakia only 
from September 1990. However, in the final stage of its argument, Hun- 
gary does not appear to have sought to formulate this complaint as an 
independent ground formally justifying the suspension and abandonment 
of the works for which it was responsible under the 1977 Treaty. Rather, 
it presented the violations of the Treaty prior to 1989, which it imputes to 
Czechoslovakia, as one of the elements contributing to the emergence of 
a state of necessity. 


42. Hungary moreover contended from the outset that its conduct in 
the present case should not be evaluated only in relation to the law of 
treaties. It also observed that, in accordance with the provisions of 
Article 4, the Vienna Convention of 23 May 1969 on the Law of Treaties 
could not be applied to the 1977 Treaty, which was concluded before that 
Convention entered into force as between the parties. Hungary has 
indeed acknowledged, with reference to the jurisprudence of the Court, 
that in many respects the Convention reflects the existing customary law. 
Hungary nonetheless stressed the need to adopt a cautious attitude, while 
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été construit, le lit du Danube en amont se serait envasé et, par suite, la 
qualité de I'eau recueillie dans les puits filtrants sur berge se serait dété- 
riorée dans ce secteur. Bien plus, l'exploitation de la centrale de Gab- 
cikovo en régime de pointe aurait engendré d'importantes variations 
journalières du niveau des eaux daris le réservoir d'amont, ce qui aurait 
notamment menacé les habitats aquatiques. En outre, la construction et 
l'exploitation du barrage de Nagymaros auraient entraîné une érosion du 
lit en aval, le long de l'île de Szentendre. De ce fait, le niveau des eaux 
dans le fleuve aurait baissé sur ce tronçon et la productivité des puits fil- 
trants sur berge assurant, pour les deux tiers, l'alimentation en eau de la 
ville de Budapest aurait sensiblement diminué. Par ailleurs, la couche fil- 
trante se serait amincie et aurait même pu disparaître; des sédiments fins 
se seraient déposés dans certaines poches du fleuve. Pour cette double rai- 
son, la qualité de I'eau d'infiltration aurait été gravement menacée. 


De l'ensemble de ces prévisions, à l'appui desquelles elle a cité diverses 
études scientifiques, la Hongrie a conclu qu'un «état de nécessité écolo- 
gique » existait bien en 1989. 


41. Dans ses écritures, la Hongrie a aussi reproché à la Tchécoslova- 
quie d'avoir, dès avant 1989, violé différentes dispositions du traité de 
1977 - en particulier ses articles 15 et 19 relatifs, respectivement, à la 
protection de la qualité des eaux et $ la protection de la nature -en refu- 
sant de prendre en considération les dangers écologiques qui s'étaient 
alors précisés et en insistant sur la poursuite des travaux, notamment à 
Nagymaros. La Hongrie a soutenu dans ce contexte que, conformément 
aux termes du paragraphe 2 de l'article 3 de l'accord du 6 mai 1976 relatif 
au plan contractuel conjoint, les recherches concernant l'impact du projet 
sur l'environnement incombaient à la Tchécoslovaquie; et la Hongrie a 
souligné que les recherches entreprises par la partie tchécoslovaque 
n'avaient pas été menées de manière adéquate, les effets potentiels du 
projet sur l'environnement n'ayant été évalués par la Tchécoslovaquie 
qu'à partir de septembre 1990. Toutefois, dans le dernier état de son 
argumentation, la Hongrie ne semble pas avoir entendu formuler ce grief 
comme un moyen autonome tendant à justifier formellement la suspen- 
sion et l'abandon des travaux dont elle était responsable aux termes du 
traité de 1977. Elle a plutôt présenté les violations du traité antérieures à 
1989, qu'elle impute à la Tchécoslovaquie, comme l'un des éléments qui 
ont concouru à la survenance d'un état de nécessité. 


42. La Hongrie a d'ailleurs d'emblée soutenu que sa conduite en 
l'espèce ne devrait pas être appréciée exclusivement à l'aune du droit des 
traités. Elle a en outre fait observer que, conformément aux dispositions 
de son article 4, la convention de Vienne du 23 mai 1969 sur le droit des 
traités ne pouvait s'appliquer au traité de 1977, conclu avant que celle-ci 
n'entre en vigueur entre les parties. La Hongrie a certes reconnu, en fai- 
sant référence à la jurisprudence de la Cour, qu'à bien des égards la 
convention traduit le droit coutumier existant. Elle n'en a pas moins sou- 
ligné la nécessité de faire preuve de prudence, tout en suggérant que la 
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suggesting that the Court should consider, in each case, the conformity of 
the prescriptions of the Convention with customary international law. 


43. Slovakia, for its part, denied that the basis for suspending or  aban- 
doning the performance of a treaty obligation can be found outside the 
law of treaties. It acknowledged that the 1969 Vienna Convention could 
not be applied as such to the 1977 Treaty, but at the same time stressed 
that a number of its provisions are a reflection of pre-existing rules of 
customary international law and specified that this is, in particular, the 
case with the provisions of Part V relating to invalidity, termination and 
suspension of the operation of treaties. Slovakia has moreover observed 
that, after the Vienna Convention had entered into force for both parties, 
Hungary affirmed its accession to the substantive obligations laid down 
by the 1977 Treaty when it signed the Protocol of 6 February 1989 that 
cut short the schedule of work: and this led it to conclude that the Vienna 
Convention was applicable to'the "contractual legal régime" constituted 
by the network of interrelated agreements of which the Protocol of 1989 
was a part. 


44. In the course of the proceedings, Slovakia argued at  length that the 
state of necessity upon which Hungary relied did not constitute a reason 
for the suspension of a treaty obligation recognized by the law of treaties. 
At the same time, it cast doubt upon whether "ecological necessity" or 
"ecological risk" could, in relation to the law of State responsibility, con- 
stitute a circumstance precluding the wrongfulness of an  act. 


In any event, Slovakia denied that there had been any kind of "eco- 
logical state of necessity" in this case either in 1989 or  subsequently. It 
invoked the authority of various scientific studies when it claimed that 
Hungary had given an exaggeratedly pessimistic description of the situa- 
tion. Slovakia did not, of course, deny that ecological problems could 
have arisen. However, it asserted that they could to a large extent have 
been remedied. It accordingly stressed that no agreement had been 
reached with respect to the modalities of operation of the GabCikovo 
power plant in peak mode, and claimed that the apprehensions of Hun- 
gary related only to operating conditions of an  extreme kind. In the same 
way, it contended that the original Project had undergone various modi- 
fications since 1977 and that it would have been possible to modify it 
even further, for example with respect to the discharge of water reserved 
for the old bed of the Danube, or  the supply of water to the side-arms by 
means of underwater weirs. 


45. Slovakia moreover denied that it in any way breached the 1977 
Treaty - particularly its Articles 15 and 19 - and maintained, inter dia, 
that according to the terms of Article 3, paragraph 2, of the Agreement 
of 6 May 1976 relating to the Joint Contractual Plan, research into the 
impact of the Project on the environment was not the exclusive respon- 
sibility of Czechoslovakia but of either one of the parties, depending on 
the location of the works. 


Lastly, in its turn, it reproached Hungary with having adopted its uni- 
lateral measures of suspension and abandonment of the works in viola- 
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Cour examine dans chaque cas si les prescriptions de la convention cor- 
respondent à l'état du droit international coutumier. 


43. La Slovaquie, pour sa part, a dénié que la suspension ou l'abandon 
de l'exécution d'une obligation conventionnelle puisse trouver son fonde- 
ment hors du droit des traités. Elle a reconnu que la convention de 
Vienne de 1969 ne pouvait pas s'appliquer comme telle au traité de 1977; 
mais elle a en même temps souligné que nombre de ses dispositions tra- 
duisent des règles préexistantes du droit international coutumier et a 
précisé que tel est en particulier le cas des dispositions de sa partie V affé- 
rente a la nullité, à l'extinction et à la suspension de l'application des trai- 
tés. La Slovaquie a par ailleurs fait observer qu'après l'entrée en vigueur 
de la convention de Vienne entre les deux parties, la Hongrie avait 
confirmé son adhésion aux obligations de fond créées par le traité de 1977 
en signant le protocole du 6 février 1989 qui abrégeait le calendrier des 
travaux; et elle en a conclu que la convention de Vienne s'appliquait au 
((régime juridique contractuel)) constitué par le réseau d'accords liés les 
uns aux autres dont le protocole de 1989 faisait partie. 


44. Au cours de la procédure, la Slovaquie a longuement plaidé que 
l'état de nécessité invoqué par la Hongrie ne constituait pas un motif de 
suspension d'une obligation conventionnelle reconnu par le droit des trai- 
tés. Elle a en même temps mis en doute que la ((nécessité écologique» ou 
le «risque écologique)) puissent constituer, au regard du droit de la res- 
ponsabilité des Etats, une circonstance excluant I'illicéité d'un acte. 


La Slovaquie a en tout état de cause nié qu'il y ait eu en l'espèce un 
quelconque «état de nécessité écologique)), en 1989 ou par la suite. Se 
réclamant de diverses études scientifiques, elle a prétendu que la Hongrie 
avait donné une description exagérément pessimiste de la situation. La 
Slovaquie n'a certes pas contesté que des problèmes écologiques auraient 
pu se poser; mais elle a fait valoir qu'il aurait pu y être largement remé- 
dié. Ainsi, elle a souligné qu'aucun accord n'était intervenu quant aux 
modalités d'exploitation de la centrale de GabCikovo en régime de pointe, 
et a affirmé que les appréhensions hongroises ne se rapportaient qu'à des 
conditions d'exploitation de nature extrême. De même, elle a soutenu que 
le projet initial avait déjà subi depuis 1977 diverses modifications et qu'il 
aurait pu être encore modifié, par exemple en ce qui concerne le débit de 
l'eau réservé pour l'ancien lit du Danube ou l'alimentation des bras 
secondaires par l'effet de déversoirs noyés. 


45. La Slovaquie a en outre démenti avoir violé de quelque façon que 
ce soit le traité de 1977 - en particulier ses articles 15 et 19 - et a 
notamment fait valoir que, conformément aux termes du paragraphe 2 de 
l'article 3 de l'accord du 6 mai 1976 relatif au plan contractuel conjoint, 
les recherches concernant l'impact du projet sur l'environnement n'incom- 
baient pas exclusivement à la Tchécoslovaquie, mais à l'une ou à l'autre 
des parties, selon l'emplacement des ouvrages. 


Enfin, elle a à son tour fait grief à la Hongrie d'avoir arrêté ses mesures 
unilatérales de suspension et d'abandon des travaux en violation des dis- 







tion of the provisions of Article 27 of the 1977 Treaty (see paragraph 18 
above), which it submits required prior recourse to the machinery for dis- 
pute settlement provided for in that Article. 


46. The Court has no need to dwell upon the question of the applica- 
bility in the present case of the Vienna Convention of 1969 on the Law of 
Treaties. It needs only to be mindful of the fact that it has several times 
had occasion to hold that some of the rules laid down in that Convention 
might be considered as a codification of existing customary law. The 
Court takes the view that in many respects this applies to the provisions 
of the Vienna Convention concerning the termination and the suspension 
of the operation of treaties, set forth in Articles 60 to 62 (see Legal Con- 
seyuences for States o f the  Continued Presence of South Afiicu in Namibia 
(South West Ajrica) not1vithstunding Security Council Resolution 276 
(1970),  Advisory Opinion, I.C.J. Reports. 1971, p. 47, and Fisheries 
Jurisdiction (United Kingdom v. Iceland), Jurisdiction of the Court, 
Judgment, I.C.J. Reports 1973, p. 18;  see also Interpretation qf the 
Agreement of 25 Murch 1951 hetitjeen the W H O  and Egypt, Advisory 
Opinion, 1. C. J. Reports 1980, pp. 95-96). 


Neither has the Court lost sight of the fact that the Vienna Convention 
is in any event applicable to the Protocol of 6 February 1989 whereby 
Hungary and Czechoslovakia agreed to accelerate completion of the 
works relating to the GabEikovo-Nagymaros Project. 


47. Nor does the Court need to dwell upon the question of the rela- 
tionship between the law of treaties and the law of State responsibility, to 
which the Parties devoted lengthy arguments, as those two branches of 
international law obviously have a scope that is distinct. A determination 
of whether a convention is or  is not in force, and whether it has or has 
not been properly suspended or  denounced, is to be made pursuant to the 
law of treaties. On the other hand, an  evaluation of the extent to which 
the suspension or  denunciation of a convention, seen as incompatible 
with the law of treaties, involves the responsibility of the State which pro- 
ceeded to it, is to be made under the law of state responsibility. 


Thus the Vienna Convention of 1969 on the Law of Treaties confines 
itself to defining - in a limitative manner - the conditions in which a 
treaty may lawfully be denounced or  suspended; while the effects of a 
denunciation or suspension seen as not meeting those conditions are, on 
the contrary, expressly excluded from the scope of the Convention by 
operation of Article 73. It is moreover well established that, when a State 
has committed an internationally wrongful act, its international respon- 
sibility is likely to be involved whatever the nature of the obligation it 
has failed to respect (cf. Interpretation of Peuce Treaties ivith Bulgaria, 
Hungarp and Romania, Second Phase, Advisory Opinion, 1. C. J. Reports 
1950, p. 228; and see Article 17 of the Draft Articles on State Responsi- 
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positions de l'article 27 du traité de 1977 (voir paragraphe 18 ci-dessus), 
qui, d'après elle, prescrivaient le recours préalable aux mécanismes de 
règlement des différends prévus par cet article. 


46. La Cour n'a pas à s'attarder sur la question de l'applicabilité en 
l'espèce de la convention de Vienne de 1969 sur le droit des traités. II lui 
suffira de rappeler qu'à plusieurs reprises déjà elle a eu l'occasion de dire 
que certaines des règles énoncées dans ladite convention pouvaient être 
considérées comme une codification du droit coutumier existant. La Cour 
est d'avis qu'à bien des égards tel est le cas des règles de la convention de 
Vienne afférentes à l'extinction et a la suspension de l'application des 
traités, énoncées a ses articles 60 à 62 (voir Conséquences juridiques pour 
les Etats de lu présence continue de I'Afiique du Sud en Namibie (Sud- 
Ouest afiicain) nonobstant la résolution 276 (1970) du Conseil de sgcu- 
rité, uvis consultut$ C.I.J. Recueil 1971, p. 47, et Compétence en mutiere 
de pêcheries (Roj'airme- Uni c. Islande), compétence de lu Cour, urrét, 
C.I. J. Recueil 1973, p. 18; voir également Interprétation de l'accord du 
25 mars 1951 entre l 'OMS et I'Egypte, avis consultat$ C.I.J. Recueil 
1980. O .  95-96). , . 


La Cour ne perd pas non plus de vue que la convention de Vienne est 
en tout état de cause applicable au protocole du 6 février 1989 par lequel 
la Hongrie et la Tchécoslovaquie étaient convenues d'accélérer les tra- 
vaux relatifs au projet Gabëikovo-Nagymaros. 


47. La Cour n'a pas davantage à s'étendre sur la question des relations 
qu'entretiennent le droit des traités et le droit de la responsabilité des 
Etats, à laquelle les Parties ont consacré de longs développements. Ces 
deux branches du droit international ont en effet. à l'évidence. des 
champs d'application distincts. C'est au regard du droit des traités'qu'il 
convient de déterminer si une convention est ou non en vigueur, et si elle 
a ou non été régulièrement suspendue ou dénoncée. C'est en revanche au 
regard du droit de la responsabilité des Etats qu'il y a lieu d'apprécier 
dans quelle mesure la suspension ou la dénonciation d'une convention 
qui serait incompatible avec le droit des traités engage la responsabilité 
de 1'Etat qui y a procédé. 


Ainsi, la convention de Vienne de 1969 sur le droit des traités se borne 
à définir - de façon limitative - les conditions dans lesquelles un traité 
peut, de façon licite, être dénoncé ou suspendu; les effets d'une dénoncia- 
tion ou d'une suspension qui ne satisferait pas à ces conditions sont par 
contre expressément exclus du champ d'application de la convention par 
le jeu de son article 73. Il est au demeurant bien établi que, dès lors qu'un 
Etat a commis un acte internationalement illicite, sa responsabilité inter- 
nationale est susceptible d'être engagée, quelle que soit la nature de l'obli- 
gation méconnue (voir Interprktation des truités de paix conclus avec lu 
Bulgarie, la Hongrie et la Roumanie, deuxième phase, avis consultutif; 
C.I.J. Recueil 1950, p. 228, et l'article 17 du projet d'articles sur la 
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bility provisionally adopted by the International Law Commission on 
first reading, Yearbook of the International Law Commission, 1980, 
Vol. I I ,  Part 2, p. 32). 


48. The Court cannot accept Hungary's argument to the effect that, in 
1989, in suspending and subsequently abandoning the works for which it 
was still responsible at Nagymaros and at Dunakiliti, it did not, for al1 
that, suspend the application of the 1977 Treaty itself or then reject that 
Treaty. The conduct of Hungary at that time can only be interpreted as 
an expression of its unwillingness to comply with at least some of the pro- 
visions of the Treaty and the Protocol of 6 February 1989, as specified in 
the Joint Contractual Plan. The effect of Hungary's conduct was to 
render impossible the accomplishment of the system of works that the 
Treaty expressly described as "single and indivisible". 


The Court moreover observes that, when it invoked the state of neces- 
sity in an effort to justify that conduct, Hungary chose to place itself 
from the outset within the ambit of the law of State responsibility, 
thereby implying that, in the absence of such a circumstance, its conduct 
would have been unlawful. The state of necessity claimed by Hungary - 
supposing it to have been established - thus could not permit of the con- 
clusion that, in 1989, it had acted in accordance with its obligations 
under the 1977 Treaty or that those obligations had ceased to be binding 
upon it. It would only permit the affirmation that, under the circum- 
stances, Hungary would not incur international responsibility by acting 
as it did. Lastly, the Court points out that Hungary expressly acknow- 
ledged that, in any event, such a state of necessity would not exempt it 
from its duty to compensate its partner. 


49. The Court will now consider the question of whether there was, in 
1989, a state of necessity which would have permitted Hungary, without 
incurring international responsibility, to suspend and abandon works 
that it was committed to perform in accordance with the 1977 Treaty and 
related instruments. 


50. In the present case, the Parties are in agreement in considering that 
the existence of a state of necessity must be evaluated in the light of the 
criteria laid down by the International Law Commission in Article 33 of 
the Draft Articles on the International Responsibility of States that it 
adopted on first reading. That provision is worded as follows: 


"Article 33. Stufe of' Necrssify 


1. A state of necessity may not be invoked by a State as a ground 
for precluding the wrongfulness of an act of that State not in con- 
formity with an international obligation of the State unless: 


( a )  the act was the only means of safeguarding an essential interest 
of the State against a grave and imminent peril; and 
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responsabilité des Etats adopté à titre provisoire par la Commission du 
droit international en première lecture, Annuuire de lu Commission du 
droit international, 1980, vol. II, deuxième partie, p. 30-31). 


48. La Cour ne peut suivre la Hongrie lorsque celle-ci soutient qu'en 
suspendant puis en abandonnant en 1989 les travaux dont elle avait 
encore la charge à Nagymaros et h Dunakiliti elle n'a pas pour autant 
suspendu l'application du traité de 1977 lui-même, puis rejeté ce traité. Le 
comportement de la Hongrie à l'époque ne peut être interprété que 
comme traduisant sa volonté de ne pas exécuter au moins certaines dis- 
positions du traité et du protocole du 6 février 1989, telles que précisées 
dans le plan contractuel conjoint. L'effet du comportement de la Hongrie 
a été de rendre impossible la réalisation du système d'ouvrages que le 
traité qualifiait expressément d'«unique et indivisible)). 


La Cour fera d'ailleurs observer qu'en invoquant l'état de nécessité 
pour tenter de justifier ce comportement la Hongrie a choisi de se placer 
d'emblée sur le terrain du droit de la responsabilité des Etats, impliquant 
par là qu'en l'absence d'une telle circonstance sa conduite eût été illicite. 
L'état de nécessité allégué par la Hongrie - à le supposer établi - ne 
pourrait donc permettre de conclure qu'en 1989 elle aurait agi conformé- 
ment à ses obligations en vertu du traité de 1977 ou que ces obligations 
auraient cessé de la lier. Il permettrait seulement d'affirmer que, compte 
tenu des circonstances, la Hongrie n'aurait pas engagé sa responsabilité 
internationale en agissant comme elle l'a fait. La Cour notera enfin que la 
Hongrie a expressément reconnu qu'en tout état de cause un tel état de 
nécessité ne la dispenserait pas de devoir dédommager son partenaire. 


49. La Cour examinera à présent la question de savoir s'il existait, en 
1989, un état de nécessité qui eût permis à la Hongrie, sans engager sa 
responsabilité internationale, de suspendre et d'abandonner des travaux 
qu'elle était tenue de réaliser conformément au traité de 1977 et aux ins- 
truments y afférents. 


50. Dans l'instance, les Parties se sont accordées pour estimer que 
l'existence d'un état de nécessité doit être appréciée à la lumière des cri- 
tères énoncés par la Commission du droit international à l'article 33 du 
projet d'articles sur la responsabilité internationale des Etats qu'elle a 
adopté en première lecture. Cette clisposition est ainsi conçue: 


((Article 33. Etat de nkcessitL; 


1 .  L'état de nécessité ne peut pas être invoqué par un Etat comme 
une cause d'exclusion de l'illicéité d'un fait de cet Etat non conforme 
i une de ses obligations internationales, à moins que 


a )  ce fait n'ait constitué le seul moyen de sauvegarder un intérêt 
essentiel dudit Etat contre un péril grave et imminent; et que 
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( 6 )  the act did not seriously impair an essential interest of the State 
towards which the obligation existed. 


2. In any case, a state of necessity may not be invoked by a State 
as a ground for precluding wrongfulness: 


( a )  if the international obligation with which the act of the State is 
not in conformity arises out of a peremptory norm of general 
international law; or 


( b )  if the international obligation with which the act of the State is 
not in conformity is laid down by a treaty which, explicitly or 
implicitly, excludes the possibility of invoking the state of neces- 
sity with respect to that obligation; or 


(c) if the State in question has contributed to the occurrence of the 
state of necessity." (Yearbook of the International Laiv Com- 
mission, 1980, Vol. II, Part 2, p. 34.) 


In its Commentary, the Commission defined the "state of necessity" as 
being 


"the situation of a State whose sole means of safeguarding an essen- 
tial interest threatened by a grave and imminent peril is to adopt 
conduct not in conformity with what is required of it by an interna- 
tional obligation to another State" (ibid., para. 1). 


It concluded that "the notion of state of necessity is . . . deeply rooted in 
general legal thinking" (ibid,  p. 49, para. 31). 


51. The Court considers, first of all, that the state of necessity is a 
ground recognized by customary international law for precluding the 
wrongfulness of an act not in conformity with an international obliga- 
tion. It observes moreover that such ground for precluding wrongfulness 
can only be accepted on an exceptional basis. The International Law 
Commission was of the same opinion when it explained that it had opted 
for a negative form of words in Article 33 of its Draft 


"in order to show, by this formal means also, that the case of invoca- 
tion of a state of necessity as a justification must be considered as 
really constituting an exception - and one even more rarely admis- 
sible than is the case with the other circumstances precluding wrong- 
fulness . . ." ( ibid ,  p. 51,  para. 40). 


Thus, according to the Commission, the state of necessity can only be 
invoked under certain strictly defined conditions which must be cumula- 
tively satisfied; and the State concerned is not the sole judge of whether 
those conditions have been met. 


52. In the present case, the following basic conditions set forth in 
Draft Article 33 are relevant: it must have been occasioned by an "essen- 
tial interest" of the State which is the author of the act conficting with 
one of its international obligations; that interest must have been threat- 
ened by a "grave and imminent peril"; the act being challenged must 







b )  ce fait n'ait pas gravement porté atteinte à un intérêt essentiel de 
1'Etat à l'égard duquel l'obligation existait. 


2. En tout état de cause, l'état de nécessité ne peut pas être 
invoqué par un Etat comme une cause d'exclusion d'illicéité 


a)  si l'obligation internationale à laquelle le fait de 1'Etat n'est pas 
conforme découle d'une norme impérative du droit international 
général; ou 


b )  si l'obligation internationale a laquelle le fait de 1'Etat n'est pas 
conforme est prévue par un traité qui, explicitement ou implici- 
tement, exclut la possibilité d'invoquer l'état de nécessité en ce 
qui concerne cette obligation; ou 


c) si 1'Etat en question a contribué a la survenance de l'état de 
nécessité.)) (Annuaire de lu Commission du droit international, 
1980, vol. I I ,  deuxième partie, p. 33.) 


Dans son commentaire, la Commission a défini l'«état de nécessité)) 
comme 


«la situation où se trouve un Etat n'ayant absolument pas d'autre 
moyen de sauvegarder un intérêt essentiel menacé par un péril grave 
et imminent que celui d'adopter un comportement non conforme à 
ce qui est requis de lui par une obligation internationale envers un 
autre Etatn (ibid., par. 1). 


Elle a conclu que: «La notion d'état de nécessité est ... profondément 
enracinée dans la théorie générale du droit.)) (Ibid., p. 47, par. 31.) 


51. La Cour considère tout d'abord que l'état de nécessité constitue 
une cause, reconnue par le droit international coutumier, d'exclusion de 
l'illicéité d'un fait non conforme à une obligation internationale. Elle 
observe en outre que cette cause d'exclusion de l'illicéité ne saurait être 
admise qu'a titre exceptionnel. Telle était aussi l'opinion de la Commis- 
sion du droit international lorsqu'elle a expliqué qu'elle avait opté pour 
une formule négative à l'article 33 de son projet 


«pour marquer, par cet aspect formel aussi, que l'hypothèse d'une 
invocation à titre de justification de l'état de nécessité doit être consi- 
dérée comme constituant vraiment une exception - une exception 
encore plus rarement admissible que ce n'est le cas pour les autres 
circonstances excluant l'illicéité ... » (ibid., p. 50, par. 40). 


Ainsi, d'après la Commission, l'état de nécessité ne peut être invoqué 
qu'a certaines conditions, strictement définies, qui doivent être cumulati- 
vement réunies; et 1'Etat concerné n'est pas seul juge de la réunion de ces 
conditions. 


52. Dans la présente affaire, les conditions de base suivantes, énoncées 
au projet d'article 33, sont pertinentes: un ((intérêt essentiel)) de 1'Etat 
auteur du fait contraire à l'une de ses obligations internationales doit 
avoir été en cause; cet intérêt doit avoir été menacé par un «péril grave et 
imminent)); le fait incriminé doit avoir été le «seul moyen)) de sauvegar- 
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have been the "only means" of safeguarding that interest; that act must 
not have "seriously impair[ed] an essential interest" of the State towards 
which the obligation existed; and the State which is the author of that act 
must not have "contributed to the occurrence of the state of necessity". 
Those conditions reflect customary international law. 


The Court will now endeavour to ascertain whether those conditions 
had been met a t  the time of the suspension and abandonment, by Hun- 
gary, of the works that it was to carry out in accordance with the 1977 
Treaty. 


53. The Court has no difficulty in acknowledging that the concerns 
expressed by Hungary for its natural environment in the region affected 
by the Gabtikovo-Nagymaros Project related to an "essential interest" of 
that State, within the meaning given to that expression in Article 33 of 
the Draft of the International Law Commission. 


The Commission, in its Commentary, indicated that one should not, in 
that context, reduce an "essential interest" to a matter only of the "exist- 
ence" of the State, and that the whole question was, ultimately, to be 
judged in the light of the particular case (see Yeurbook of the Internu- 
tionul Luiv Commission, 1980, Vol. I I ,  Part 2, p. 49, para. 32); at the 
same time, it included among the situations that could occasion a state of 
necessity, "a grave danger to . . . the ecological preservation of al1 or 
some of [the] territory [of a State]" ( ib id ,  p. 35, para. 3); and specified, 
with reference to State practice, that "It is primarily in the last two 
decades that safeguarding the ecological balance has come to be con- 
sidered an 'essential interest' of al1 States." (Ibid., p. 39, para. 14.) 


The Court recalls that it has recently had occasion to stress, in the fol- 
lowing terms, the great significance that it attaches to respect for the envi- 
ronment, not only for States but also for the whole of mankind: 


"the environment is not an abstraction but represents the living 
space, the quality of life and the very health of human beings, 
including generations unborn. The existence of the general obliga- 
tion of States to ensure that activities within their jurisdiction and 
control respect the environment of other States or of areas beyond 
national control is now part of the corpus of international law relat- 
ing to the environment." (Legality of the Threut or Use of Nuclear 
Weapons, Advisoty Opinion, I. C. J .  Reports 1996, pp. 241 -242, 
para. 29.) 


54. The verification of the existence, in 1989, of the "peril" invoked by 
Hungary, of its "grave and imminent" nature, as well as of the absence of 
any "means" to respond to it, other than the measures taken by Hungary 
to suspend and abandon the works, are al1 complex processes. 
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der ledit intérêt; ce fait ne doit pas avoir ((gravement porté atteinte à un 
intérêt essentiel)) de 1'Etat à l'égard duquel l'obligation existait; et 1'Etat 
auteur dudit fait ne doit pas avoir ((contribué a la survenance de l'état de 
nécessité)). Ces conditions reflètent le droit international coutumier. 


La Cour s'emploiera maintenant ii rechercher si ces conditions étaient 
remplies au moment de la suspension et de l'abandon, par la Hongrie, des 
travaux qu'elle devait accomplir conformément au traité de 1977. 


53. La Cour ne voit aucune difficulté à reconnaître que les préoccupa- 
tions exprimées par la Hongrie en ce qui concerne son environnement 
naturel dans la région affectée par le projet GabEikovo-Nagymaros 
avaient trait à un «intérêt essentiel)) de cet Etat, au sens où cette expres- 
sion est utilisée à l'article 33 du projet de la Commission du droit inter- 
national. 


La Commission, dans son commentaire, a indiqué qu'il ne fallait pas, 
dans ce contexte, réduire un ((intérêt essentiel)) de 1'Etat a sa seule «exis- 
tence)), et que tout était, en définitive, question d'espèce (voir Annuuire 
de lu Comtnission du droit internationul, 1980, vol. I I ,  deuxième partie, 
p. 48, par. 32); en même temps, elle a mentionné, parmi les situations 
susceptibles d'engendrer un état de nécessité, «un danger grave ... pour la 
conservation écologique [du] territoire [d'un Etat] ou d'une partie de son 
territoire)) ( ib id ,  p. 34, par. 3) et a précisé, en se référant à la pratique des 
Etats, que: «C'est surtout dans les deux dernières décennies que la sau- 
vegarde de l'équilibre écologique en est venue a être considérée comme 
répondant a un ((intérêt essentiel)) de tous les Etats.)) (Ibid., p. 38, 
par. 14.) 


La Cour rappellera qu'elle a récemment eu l'occasion de souligner dans . A 
les termes suivants toite l'importance que le respect de l'environnement 
revêt à son avis, non seulement pour les Etats mais aussi pour l'ensemble 
du genre humain : 


((l'environnement n'est pas une abstraction, mais bien l'espace où 
vivent les êtres humains et dont dépendent la qualité de leur vie et 
leur santé, y compris pour les générations à venir. L'obligation géné- 
rale qu'ont les Etats de veiller i ce que les activités exercées dans les 
limites de leur juridiction ou sous leur contrôle respectent l'environ- 
nement dans d'autres Etats ou dans des zones ne relevant d'aucune 
juridiction nationale fait maintenant partie du corps de règles du 
droit international de l'environnement.)) (Lickité de la menuce ou de 
l'emploi d'urmcs nucléuires, uvis consultatif; C.I.J. Recueil 1996, 
p. 241-242, par. 29.) 


54. La vérification de l'existence, en 1989, du «péril» invoqué par la 
Hongrie, de son caractère «grave et imminent)), ainsi que de l'absence, 
pour y faire face, de tout c<moyen» autre que les mesures de suspension et 
d'abandon des travaux prises par la Hongrie, constitue autant d'opéra- 
tions complexes. 
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As the Court has already indicated (see paragraphs 33 et seq.), 
Hungary on several occasions expressed, in 1989, its "uncertainties" as to 
the ecological impact of putting in place the GabCikovo-Nagymaros bar- 
rage system, which is why it asked insistently for new scientific studies to 
be carried out. 


The Court considers, however, that, serious though these uncertainties 
might have been they could not, alone, establish the objective existence of 
a "peril" in the sense of a component element of a state of necessity. The 
word "Deril" certainlv evokes the idea of "risk": that is vreciselv what 
distinguishes "peril" from material damage. But a state of necessity could 
not exist without a "Deril" dulv established a t  the relevant  oint in time: 
the mere apprehensi'on of a Possible "peril" could not Affice in that 
remect. It could moreover hardlv be otherwise. when the "~er i l"  consti- 
tuting the state of necessity has at the same time to be "grave" and 
"imminent". "Imminence" is synonymous with "immediacy" or "proxim- 
ity" and goes far beyond the concept of "possibility". As the Interna- 
tional Law Commission em~hasized in its commentarv. the "extremelv , , 
grave and imminent" peril must "have been a threat to the interest at 
the actual time" (Yearbook of the International Laiv Commission, 1980, 
Vol. I I ,  Part 2, p. 49, para. 33). That does not exclude, in the view of the 
Court, that a "peril" appearing in the long term might be held to be 
"imminent" as soon as it is established, at the relevant point in time, that 
the realization of that peril, however far off it might be, is not thereby 
any less certain and inevitable. 


The Hungarian argument on the state of necessity could not convince 
the Court unless it was a t  least proven that a real, "grave" and "immi- 
nent" "peril" existed in 1989 and that the measures taken by Hungary 
were the only possible response to it. 


Both Parties have placed on record an impressive amount of scientific 
material aimed a t  reinforcing their respective arguments. The Court has 
given most careful attention to this material, in which the Parties have 
developed their opposing views as to the ecological consequences of the 
Project. It concludes, however, that, as will be shown below, it is not 
necessary in order to respond to the questions put to it in the Special 
Agreement for it to determine which of those points of view is scienti- 
fically better founded. 


55.  The Court will begin by considering the situation at Nagymaros. 
As has already been mentioned (see paragraph 40), Hungary maintained 
that, if the works at Nagymaros had been carried out as planned, the 
environment - and in particular the drinking water resources - in the 
area would have been exposed to serious dangers on account of problems 
linked to the upstream reservoir on the one hand and, on the other, the 
risks of erosion of the riverbed downstream. 


The Court notes that the dangers ascribed to the upstream reservoir 
were mostly of a long-term nature and, above all, that they remained un- 
certain. Even though the Joint Contractual Plan envisaged that the Gab- 
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Comme la Cour l'a déjà indiqué (voir paragraphes 33 et suivants), la 
Hongrie a à maintes reprises fait état, en 1989, de ses ((incertitudes)) 
quant aux incidences écologiques de la mise en place du système de bar- 
rage de GabEikovo-Nagymaros: c'est la raison pour laquelle elle a 
demandé avec insistance que de nouvelles études scientifiques soient 
effectuées. 


La Cour considère cependant que, quelque sérieuses qu'aient été ces 
incertitudes, elles ne sauraient, à elles seules, établir l'existence objective 
d'un «péril» en tant qu'élément constitutif d'un état de nécessité. Le mot 
«péril» évoque certes l'idée de «risque»; c'est précisément en cela que le 
«péril» se distingue du dommage matérialisé. Mais il ne saurait y avoir 
d'état de nécessité sans un «périln dûment avéré au moment pertinent; la 
seule appréhension d'un «péril» possible ne saurait à cet égard suffire. Il 
pourrait d'ailleurs difficilement en aller autrement dès lors que le «péril» 
constitutif de l'état de nécessité doit être à la fois (<grave» et «imminent». 
L'«imminence» est synonyme d'«immédiateté» ou de «proximité» et 
dépasse de loin le concept d'«éventualité». Comme l'a souligné la Com- 
mission du droit international dans son commentaire. le ~ é r i l  ((extrême- , ' 
ment grave et imminent)) doit s'être «trouvé peser au moment même sur 
l'intérêt menacé)) (Annuaire de la Commission du droit international, 
1980, vol. I I ,  deuxième partie, p. 48, par. 33). Cela n'exclut pas, de l'avis 
de la Cour, qu'un «péril» qui s'inscrirait dans le long terme puisse être 
tenu pour (<imminent» dès lors qu'il serait établi, au moment considéré, 
que la réalisation de ce péril, pour lointaine qu'elle soit, n'en serait pas 
moins certaine et inévitable. 


La thèse hongroise sur l'état de nécessité ne pourrait emporter la 
conviction de la Cour s'il n'était pas au moins prouvé qu'un «péril » réel, 
«grave» et «imminent» existait en 1989 et que seules les mesures prises 
par la Hongrie pouvaient permettre d'y faire face. 


Les deux Parties ont versé au dossier de l'affaire un impressionnant 
matériel de nature scientifique à l'effet d'étayer leurs thèses respectives. 
La Cour a étudié très attentivement ce matériel, dans lequel les Parties 
ont développé leurs points de vue opposés sur les conséquences écolo- 
giques du projet. Elle conclut toutefois que, comme elle le montrera ci- 
après, il ne lui est pas nécessaire, pour répondre aux questions qui lui ont 
été posées dans le compromis, de déterminer lequel de ces points de vue 
est scientifiquement le plus solide. 


55. La Cour se penchera d'abord sur la situation à Nagymaros. Comme 
cela a déjà été mentionné (voir paragraphe 40), la Hongrie a soutenu que, 
si les ouvrages de Nagymaros avaient été réalisés comme prévu, l'envi- 
ronnement - et en particulier les ressources en eau potable - dans la 
région aurait été exposé à de graves dangers en raison, d'une part, des 
problèmes liés au réservoir d'amont et, d'autre part, des risques d'érosion 
du lit du fleuve en aval. 


La Cour constate que les dangers imputés au réservoir d'amont s'ins- 
crivaient pour la plupart dans le long terme et, surtout, qu'ils demeu- 
raient incertains. Même si le plan contractuel conjoint envisageait que 







Eikovo power plant would "mainly operate in peak-load time and con- 
tinuously during high water", the final rules of operation had not yet 
been determined (see paragraph 19 above); however, any dangers asso- 
ciated with the putting into service of the Nagymaros portion of the 
Project would have been closely linked to the extent to which it was oper- 
ated in peak mode and to the modalities of such operation. It follows 
that, even if it could have been established - which, in the Court's 
appreciation of the evidence before it, was not the case - that the reser- 
voir would ultimately have constituted a "grave peril" for the environ- 
ment in the area, one would be bound to conclude that the peril was not 
"imminent" at the time a t  which Hungary suspended and then aban- 
doned the works relating to the dam. 


With regard to the lowering of the riverbed downstream of the Nagy- 
maros dam, the danger could have appeared at once more serious and 
more pressing, in so far as it was the supply of drinking water to the city 
of Budapest which would have been affected. The Court would however 
point out that the bed of the Danube in the vicinity of Szentendre had 
already been deepened prior to 1980 in order to extract building mater- 
ials, and that the river had from that time attained, in that sector, the 
depth required by the 1977 Treaty. The peril invoked by Hungary had 
thus already materialized to a large extent for a number of years, so that 
it could not, in 1989, represent a peril arising entirely out of the project. 
The Court would stress, however, that, even supposing, as Hungary 
maintained, that the construction and operation of the dam would have 
created serious risks, Hungary had means available to it, other than the 
suspension and abandonment of the works, of responding to that situa- 
tion. It could for example have proceeded regularly to discharge grave1 
into the river downstream of the dam. It could likewise, if necessary, have 
supplied Budapest with drinking water by processing the river water in 
an  appropriate manner. The two Parties expressly recognized that that 
possibility remained open even though - and this is not determinative of 
the state of necessity - the purification of the river water, like the other 
measures envisaged, clearly would have been a more costly technique. 


56. The Court now comes to the GabEikovo sector. It will recall that 
Hungary's concerns in this sector related on the one hand to the quality 
of the surface water in the Dunakiliti reservoir, with its effects on the 
quality of the groundwater in the region, and on the other hand, more 
generally, to the level, movement and quality of both the surface water 
and the groundwater in the whole of the Szigetkoz, with their effects on 
the Sauna and flora in the alluvial plain of the Danube (see paragraph 40 
above). 


Whether in relation to the Dunakiliti site or to the whole of the 
Szigetkoz, the Court finds here again, that the peril claimed by Hungary 
was to be considered in the long term, and, more importantly, remained 
uncertain. As Hungary itself acknowledges, the damage that it appre- 
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la centrale de GabCikovo «fonctionner[ait] principalement en régime 
de pointe et en mode continu lors des hautes eaux», les consignes d'ex- 
ploitation définitives n'avaient pas encore été arrêtées (voir le para- 
graphe 19 ci-dessus); or tout danger lié à la mise en œuvre de la partie 
du projet concernant Nagymaros aurait été étroitement dépendant de 
la mesure dans laquelle et des modalités selon lesquelles il aurait été 
recouru au régime de pointe. En conséquence, même s'il avait pu être 
établi - ce que la Cour, au vu des éléments de preuve qui lui ont été sou- 
mis, n'estime pas être le cas - que le réservoir d'amont aurait en défi- 
nitive constitué un «péril grave» pour l'environnement dans la région, 
force est de conclure que ce péril n'était pas «imminent» au moment 
où la Hongrie a suspendu puis abandonné les travaux afférents au bar- 
rage. 


Pour ce qui est de l'abaissement du lit du fleuve en'aval du barrage de 
Nagymaros, le danger pouvait paraître à la fois plus grave et plus pres- 
sant, dans la mesure où c'était l'alimentation en eau potable de la ville de 
Budapest qui aurait été affectée. La Cour fera toutefois observer que le lit 
du Danube dans la région de Szentendre avait déjà été approfondi avant 
1980 en vue d'en extraire des matériaux de construction et que le fleuve 
avait dès cette époque atteint dans ce secteur la profondeur requise par le 
trzité de 1977. Le péril invoqué par la Hongrie s'était ainsi déjà largement 
réalisé depuis plusieurs années, si bien qu'il ne pouvait pas, en 1989, 
s'agir d'un péril résultant entièrement du projet. La Cour soulignera cepen- 
dant que, à supposer que la construction et l'exploitation du barrage 
auraient créé de graves risques, comme l'a soutenu la Hongrie, celle-ci 
avait à sa disposition des moyens, autres que la suspension et l'abandon 
des travaux, pour faire face à cette situation. Elle aurait ainsi pu pro- 
céder régulièrement au déversement de gravier dans le fleuve en aval du 
barrage. Elle aurait également pu, si nécessaire, pourvoir à I'alimenta- 
tion de Budapest en eau potable en traitant de manière appropriée l'eau 
du fleuve. Les deux Parties ont expressément reconnu que cette possibilité 
demeurait ouverte même si - ce qui ne constitue pas un élément déter- 
minant au regard de l'état de nécessité - l'épuration des eaux du fleuve, 
comme les autres mesures envisagées, aurait à l'évidence constitué une 
technique plus coûteuse. 


56. La Cour en vient maintenant au secteur de Gabtikovo. Elle rap- 
pellera que les préoccupations hongroises dans ce secteur concernaient 
d'une part la qualité des eaux de surface dans le réservoir de Dunakiliti, 
avec ses incidences sur la qualité des eaux souterraines dans la région, et, 
d'autre part, plus généralement, le niveau, le mouvement et la qualité tant 
des eaux de surface que des eaux souterraines dans l'ensemble du Szi- 
getkoz, avec leurs incidences sur la faune et la flore de la plaine alluviale 
du Danube (voir le paragraphe 40 ci-dessus). 


Qu'il s'agisse du site de Dunakiliti ou de l'ensemble du Szigetkoz, la 
Cour constate ici encore que le péril allégué par la Hongrie s'inscrivait 
dans le long terme et - élément plus important - demeurait incertain. 
Comme le reconnaît elle-même la Hongrie, les dommages qu'elle appré- 
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hended had primarily to be the result of some relatively slow natural 
processes, the effects of which could not easily be assessed. 


Even if the works were more advanced in this sector than a t  Nagy- 
maros, they had not been completed in July 1989 and, as the Court 
explained in paragraph 34 above, Hungary expressly undertook to carry 
on with them, early in June 1989. The report dated 23 June 1989 by the 
ud hoc Committee of the Hungarian Academy of Sciences, which was 
also referred to in paragraph 35 of the present Judgment, does not 
express any awareness of an  authenticated peril - even in the form of a 
definite peril, whose realization would have been inevitable in the long 
term - when it States that:  


"The measuring results of an  at  least five-year monitoring period 
following the completion of the Gabtikovo construction are indis- 
pensable to the trustworthy prognosis of the ecological impacts of 
the barrage system. There is undoubtedly a need for the establish- 
ment and regular operation of a comprehensive monitoring system, 
which must be more developed than at present. The examination of 
biological indicator objects that can sensitively indicate the changes 
happening in the environment, neglected till today, have to be 
included." 


The report concludes as follows: 


"It can be stated, that the environmental, ecological and water 
quality impacts were not taken into account properly during the 
design and construction period until today. Because of the complex- 
ity of the ecological processes and lack of the measured data and the 
relevant calculations the environmental impacts cannot be evalu- 
ated. 


The data of the monitoring system newly operating on a very lim- 
ited area are not enough to forecast the impacts probably occurring 
over a longer term. In order to widen and to make the data more 
frequent a further multi-year examination is necessary to decrease 
the further degradation of the water quality playing a dominant role 
in this question. The expected water quality influences equally the 
aquatic ecosystems, the soils and the recreational and tourist 
land-use." 


The Court also notes that, in these proceedings, Hungary acknowledged 
that, as a general rule, the quality of the Danube waters had improved 
over the past 20 years, even if those waters remained subject to hyper- 
trophic conditions. 


However "grave" it might have been, it would accordingly have been 
difficult, in the light of what is said above, to see the alleged peril as suf- 
ficiently certain and therefore "imminent" in 1989. 


The Court moreover considers that Hungary could, in this context 
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hendait devaient résulter avant tout de processus naturels relativement 
lents dont les effets ne pouvaient être aisément évalués. 


Même si les travaux étaient plus avancés dans ce secteur qu'à Nagy- 
maros, ils n'étaient pas terminés en juillet 1989 et, comme la Cour l'a 
exposé au paragraphe 34 ci-dessus, la Hongrie s'était expressément enga- 
gée, au début du mois de juin 1989, à les poursuivre. Le rapport en date 
du 23 juin 1989 du comité ad hoc de l'Académie des sciences de Hongrie, 
auquel il a été fait allusion au paragraphe 35 du présent arrêt, n'exprime 
pas la conscience d'un péril avéré -- pas même sous la forme d'un péril 
précis, dont la réalisation aurait été inéluctable dans le long terme - 
lorsqu'il déclare : 


«Pour prévoir de façon fiable les incidences du système de barrage 
sur I'environnement, il est indispensable de disposer des résultats de 
mesures effectuées au cours d'une période de suivi d'au moins cinq 
ans à compter de l'achèvement des travaux de construction à Gab- 
Cikovo. I I  est sans aucun doute nécessaire de mettre en place et 
d'exploiter régulièrement un système de suivi global, qui devrait 
être beaucoup plus développé qu'à l'heure actuelle. I l  conviendrait 
d'y inclure l'analyse, jusqu'ici négligée, d'indicateurs biologiques 
capables de révéler avec sensibilité les changements qui se pro- 
duisent dans l'environnement. >) 


Et le rapport de conclure: 


«On peut dire que. de la période de conception et de construction 
jusqu'à ce jour, les incidences sur l'environnement, l'écologie et la 
qualité de l'eau n'ont pas été correctement prises en compte. II est 
impossible d'évaluer les incidences sur I'environnement en raison de 
la complexité des processus écologiques ainsi que du manque de 
données chiffrées et de calculs pertinents. 


Les données recueillies grâce au système de suivi récemment mis 
en œuvre dans une zone très limitée ne permettent pas de prévoir les 
incidences qui se produiront probablement à plus long terme. Afin 
de limiter toute nouvelle dégradation de la qualité de l'eau, qui joue 
un rôle primordial en l'occurrence, il y a lieu de procéder à une nou- 
velle analyse sur plusieurs années de manière à disposer de données 
plus complètes et plus fréquentes. La qualité prévue de l'eau influe 
également sur les écosystèmes aquatiques, les sols et l'utilisation de 
la zone à des fins récréatives et touristiques.» 


La Cour notera aussi que, dans l'instance, la Hongrie a reconnu qu'en 
règle générale la qualité des eaux du Danube s'était améliorée au cours 
des vingt dernières années, même si ces eaux restaient sujettes à des 
conditions hypertrophiques. 


Si «grave» qu'il eût pu être, le péril allégué pouvait difficilement, au vu 
de ce qui précède, être tenu pour suffisamment certain et, dès lors, 
((imminent », en 1989. 


La Cour estime en outre que la Hongrie aurait là encore pu recourir à 
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also, have resorted to other means in order to respond to the dangers that 
it apprehended. In particular, within the framework of the original 
Project, Hungary seemed to be in a position to control at least partially 
the distribution of the water between the bypass canal, the old bed of the 
Danube and the side-arms. It should not be overlooked that the Dunakiliti 
dam was located in Hungarian territory and that Hungary could con- 
struct the works needed to regulate flows along the old bed of the Dan- 
ube and the side-arms. Moreover, it should be borne in mind that 
Article 14 of the 1977 Treaty provided for the possibility that each of the 
parties might withdraw quantities of water exceeding those specified in 
the Joint Contractual Plan, while making it clear that, in such an event, 
"the share of electric power of the Contracting Party benefiting from the 
excess withdrawal shall be correspondingly reduced". 


57. The Court concludes from the foregoing that, with respect to both 
Nagymaros and GabCikovo, the perils invoked by Hungary, without pre- 
judging their possible gravity, were not sufficiently established in 1989, 
nor were they "imminent"; and that Hungary had available to it at that 
time means of responding to these perceived perils other than the suspen- 
sion and abandonment of works with which it had been entrusted. What 
is more, negotiations were under way which might have led to a review of 
the Project and the extension of some of its time-limits, without there 
being need to abandon it. The Court infers from this that the respect by 
Hungary, in 1989, of its obligations under the terms of the 1977 Treaty 
would not have resulted in a situation "characterized so aptly by the 
maxim summum jus summa injuria" ( Yearbook of the International Law 
Commission, 1980, Vol. II, Part 2, p. 49, para. 31). 


Moreover, the Court notes that Hungary decided to conclude the 1977 
Treaty, a Treaty which - whatever the political circumstances prevailing 
at the time of its conclusion - was treated by Hungary as valid and in 
force until the date declared for its termination in May 1992. As can be 
seen from the material before the Court, a great many studies of a scien- 
tific and technical nature had been conducted a t  an earlier time, both by 
Hungary and by Czechoslovakia. Hungary was, then, presumably aware 
of the situation as then known, when it assumed its obligations under the 
Treaty. Hungary contended before the Court that those studies had been 
inadequate and that the state of knowledge at that time was not such as 
to make possible a complete evaluation of the ecological implications of 
the GabCikovo-Nagymaros Project. It is nonetheless the case that 
although the principal object of the 1977 Treaty was the construction of 
a System of Locks for the production of electricity, improvement of navi- 
gation on the Danube and protection against flooding, the need to ensure 
the protection of the environment had not escaped the parties, as can be 
seen from Articles 15, 19 and 20 of the Treaty. 


What is more, the Court cannot fail to note the positions taken by 
Hungary after the entry into force of the 1977 Treaty. In 1983, Hungary 
asked that the works under the Treaty should go forward more slowly, 
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d'autres moyens pour faire face aux dangers qu'elle redoutait. Dans le 
cadre du projet initial, la Hongrie paraissait notamment en mesure de 
contrôler au moins partiellement la répartition des eaux entre le canal de 
dérivation, l'ancien lit du Danube et les bras secondaires. On ne saurait 
perdre de vue que le barrage de Dunakiliti était situé en territoire hon- 
grois et que la Hongrie pouvait aménager des ouvrages de régulation des 
flux dans I'ancien lit du Danube et dans les bras secondaires. De plus, il 
y a lieu de rappeler que l'article 14 du traité de 1977 prévoyait la possi- 
bilité pour chacune des parties de prélever des quantités d'eau supérieures 
à celles spécifiées dans le plan contractuel conjoint, tout en précisant 
qu'en pareil cas ((la part d'énergie électrique revenant à la partie contrac- 
tante ayant procédé aux prélèvements excédentaires sera[it] réduite en 
conséquence D. 


57. La Cour conclut de ce qui précède que, s'agissant aussi bien de 
Nagymaros que de Gabëikovo, les périls invoqués par la Hongrie, sans 
préjudice de leur gravité éventuelle, n'étaient en 1989 ni suffisamment 
établis, ni ((imminents)); et que, pour y faire face, la Hongrie disposait à 
l'époque d'autres moyens que la suspension et l'abandon de travaux dont 
elle avait la charge. Qui plus est, des négociations étaient en cours, qui 
auraient pu aboutir a une revision du projet et au report de certaines de 
ses échéances, sans qu'il fût besoin de l'abandonner. La Cour en infère 
que le respect par la Hongrie, en 1989, de ses obligations aux termes du 
traité de 1977 n'aurait pas abouti a une situation «que l'adage summum 
jus summa injuria caractérise parfaitement)) (Annuuire de lu Commission 
du droit international, 1980, vol. I I ,  deuxième partie, p. 48, par. 31). 


En outre, la Cour fera observer que la Hongrie a décidé de conclure le 
traité de 1977, traité qui - quelles que fussent les circonstances poli- 
tiques dans lesquelles il a été conclu - a été considéré par la Hongrie 
comme valide et en vigueur jusqu'à la date indiquée pour sa terminaison 
en mai 1992. Comme il ressort des éléments en possession de la Cour, de 
nombreuses études de nature scientifique et technique avaient auparavant 
été menées, tant par la Hongrie que par la Tchécoslovaquie. On peut 
donc supposer que c'était en étant consciente de la situation telle qu'elle 
était alors connue que la Hongrie avait assumé ses obligations aux termes 
du traité. La Hongrie a soutenu devant la Cour que ces études avaient été 
insuffisantes et que l'état des connaissances à l'époque ne permettait pas 
d'évaluer pleinement les incidences écologiques du projet Gabëikovo- 
Nagymaros. 11 n'en reste pas moins que, bien que le traité de 1977 eût 
pour principal objet la construction d'un système d'écluses pour la produc- 
tion d'électricité, l'amélioration de la navigation sur le Danube et la pro- 
tection contre les inondations, la nécessité d'assurer la protection de I'en- 
vironnement n'avait pas échappé aux parties, ainsi qu'en témoignent les 
articles 15, 19 et 20 du traité. 


De surcroît, la Cour ne peut manquer de noter les positions adoptées 
par la Hongrie après l'entrée en vigueur du traité de 1977. En 1983, la 
Hongrie a sollicité le ralentissement des travaux prescrits par le traité, 
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for reasons that were essentially economic but also, subsidiarily, related 
to ecological concerns. In 1989, when, according to Hungary itself, the 
state of scientific knowledge had undergone a significant development, it 
asked for the works to be speeded up, and then decided, three months 
later, to suspend them and subsequently to abandon them. The Court is 
not however unaware that profound changes were taking place in Hun- 
gary in 1989, and that, during that transitory phase, it might have been 
more than usually difficult to co-ordinate the different points of view pre- 
vailing from time to time. 


The Court infers from al1 these elements that, in the present case, even 
if it had been established that there was. in 1989, a state of necessity 
linked to the performance of the 1977 Treaty, Hungary would not have 
been permitted to rely upon that state of necessity in order to justify its 
failure to comply with its treaty obligations, as it had helped, by act or 
omission to bring it about. 


58. It follows that the Court has no need to consider whether Hun- 
gary, by proceeding as it did in 1989, "seriously impair[ed] an essential 
interest" of Czechoslovakia, within the meaning of the aforementioned 
Article 33 of the Draft of the International Law Commission - a finding 
which does not in any way prejudge the damage Czechoslovakia claims 
to have suffered on account of the position taken by Hungary. 


Nor does the Court need to examine the argument put forward by 
Hungary, according to which certain breaches of Articles 15 and 19 of 
the 1977 Treaty, committed by Czechoslovakia even before 1989, con- 
tributed to the purported state of necessity; and neither does it have to 
reach a decision on the argument advanced by Slovakia, according to 
which Hungary breached the provisions of Article 27 of the Treaty, 
in 1989, by taking unilateral measures without having previously 
had recourse to the machinery of dispute settlement for which that 
Article provides. 


59. In the light of the conclusions reached above, the Court, in reply to 
the question put to it in Article 2, paragraph 1 ( a ) ,  of the Special Agree- 
ment (see paragraph 27 above), finds that Hungary was not entitled to 
suspend and subsequently abandon, in 1989, the works on the Nagy- 
maros Project and on the part of the GabEikovo Project for which the 
1977 Treaty and related instruments attributed responsibility to it. 


60. By the terms of Article 2, paragraph 1 ( h ) ,  of the Special Agree- 
ment, the Court is asked in the second place to decide 


"(6) whether the Czech and Slovak Federal Republic was entitled 
to proceed, in November 1991, to the 'provisional solution' 
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pour des raisons essentiellement économiques mais aussi, subsidiaire- 
ment, écologiques. En 1989, alors que, selon la Hongrie elle-même, l'état 
des connaissances scientifiques avait sensiblement évolué, elle a sollicité 
l'accélération desdits travaux, pour décider ensuite, trois mois plus tard, 
de les suspendre, puis de les abandonner. La Cour n'en ignore pas pour 
autant que de profonds changements étaient en cours en Hongrie en 1989 
et que, pendant cette phase transitoire, il pouvait s'avérer bien plus dif- 
ficile qu'à l'ordinaire de coordonner les différents points de vues qui pré- 
valaient à divers moments. 


La Cour infère de tous ces éléments qu'en l'espèce, même s'il avait été 
établi qu'il existait en 1989 un état de nécessité lié à l'exécution du traité 
de 1977, la Hongrie n'aurait pas été admise à s'en prévaloir pour justifier 
le manquement à ses obligations conventionnelles, car elle aurait contri- 
bué, par action ou omission, à sa survenance. 


58. En conséquence, la Cour n'ii pas à examiner la question de savoir 
si, en procédant comme elle l'a fait en 1989, la Hongrie aurait ((gravement 
porté atteinte à un intérêt essentiel)) de la Tchécoslovaquie, au sens de 
l'article 33 susmentionné du projet de la Commission du droit internatio- 
nal; cette constatation ne saurait en rien préjuger des dommages que la 
Tchécoslovaquie affirme avoir subis du fait de la position hongroise. 


La Cour n'a pas davantage à se pencher sur l'argument présenté par la 
Hongrie, suivant lequel certaines violations des articles 15 et 19 du traité 
de 1977, commises par la Tchécoslovaquie dès avant 1989, auraient 
concouru à I'état de nécessité allégué; et elle n'a pas non plus à se pro- 
noncer sur l'argument avancé par la Slovaquie, selon lequel la Hongrie 
aurait violé les dispositions de l'article 27 du traité, en 1989, en prenant 
des mesures unilatérales sans avoir au préalable eu recours aux méca- 
nismes de règlement des différends prévus à cet article. 


59. Au vu des conclusions auxquelles elle est parvenue ci-dessus, la 
Cour répond à la question qui lui a été posée à l'article 2, paragraphe 1, 
alinéa a) ,  du compromis (voir ci-dessus paragraphe 27) que la Hongrie 
n'était pas en droit de suspendre puis d'abandonner, en 1989, les travaux 
relatifs au projet de Nagymaros ainsi qu'à la partie du projet de Gab- 
ëikovo dont elle était responsable aux termes du traité de 1977 et des 
instruments y afférents. 


60. Aux termes de l'article 2, paragraphe 1, alinéa b), du compromis, 
il est demandé en second lieu à la Cour de dire 


«b)  si la République fédérative tchèque et slovaque était en droit de 
recourir, en novembre 1991, à la «solution provisoire)) et de 
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and to  put into operation from October 1992 this system, 
described in the Report of the Working Group of Independent 
Experts of the Commission of the European Communities, the 
Republic of Hungary and the Czech and Slovak Federal Repub- 
lic dated 23 November 1992 (damming up of the Danube a t  
river kilometre 185 1.7 on Czechoslovak territory and resulting 
consequences on water and navigation course)". 


61. The Court will recall that, as soon as Hungary suspended the 
works a t  Nagymaros on 13 May 1989 and extended that suspension to 
certain works to be carried out a t  Dunakiliti, Czechoslovakia informed 
Hungary that it would feel compelled to take unilateral measures if Hun- 
gary were to persist in its refusa1 to resume the works. This was inter alia 
expressed as follows in Czechoslovakia's Note Verbale of 30 October 
1989 to which reference is made in paragraph 37 above: 


"Should the Republic of Hungary fail to meet its liabilities and 
continue unilaterally to breach the Treaty and related legal docu- 
ments then the Czechoslovak party will be forced to commence a 
provisional, substitute project on the territory of the Czechoslovak 
Socialist Republic in order to prevent further losses. Such a provi- 
sional project would entail directing as much water into the Gab- 
tikovo dam as agreed in the Joint Construction Plan." 


As the Court has already indicated (see paragraph 23), various 
alternative solutions were contemplated by Czechoslovakia. In Septem- 
ber 1990, the Hungarian authorities were advised of seven hypothetical 
alternatives defined by the firm of Hydroconsult of Bratislava. All of 
those solutions implied an agreement between the parties, with the excep- 
tion of one variant, subsequently known as "Variant C", which was pre- 
sented as a provisional solution which could be brought about without 
Hungarian CO-operation. Other contacts between the parties took place, 
without leading to a settlement of the dispute. In March 1991, Hungary 
acquired information according to which perceptible progress had been 
made in finalizing the planning of Variant C ;  it immediately gave expres- 
sion to the concern this caused. 


62. Inter-governmental negotiation meetings were held on 22 April 
and 15 July 1991. 


On 22 April 1991, Hungary proposed the suspension, until September 
1993, of al1 the works begun on the basis of the 1977 Treaty, on the 
understanding that the parties undertook to abstain from any unilateral 
action, and that joint studies would be carried out in the interval. 
Czechoslovakia maintained its previous position according to which the 
studies contemplated should take place within the framework of the 1977 
Treaty and without any suspension of the works. 


On 15 July 1991, Czechoslovakia confirmed its intention of putting the 
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mettre en service, à partir d'octobre 1992, ce système, décrit 
dans le rapport en date du 23 novembre 1992 du groupe de tra- 
vail d'experts indépendants nommés par la Commission des 
Communautés européennes, la République de Hongrie et la 
République fédérative tchèque et slovaque (construction d'un 
barrage sur le Danube au kilomètre 1851,7 du fleuve, en terri- 
toire tchécoslovaque, et conséquences en résultant pour I'écou- 
lement des eaux et la navigation))). 


61. La Cour rappellera que, dès que la Hongrie a suspendu les travaux 
à Nagymaros le 13 mai 1989 et a étendu cette suspension à certains tra- 
vaux qui devaient être réalisés à Dunakiliti, la Tchécoslovaquie a informé 
la Hongrie qu'elle se verrait contrainte de prendre des mesures unilaté- 
rales si cette dernière persistait dans son refus de reprendre les travaux. 
Cela fut notamment exprimé de 1;i façon suivante dans la note verbale 
tchécoslovaque en date du 30 octobre 1989, à laquelle il est fait référence 
au paragraphe 37 ci-dessus: 


«Si la République de Hongrie ne s'acquittait pas de ses responsa- 
bilités et continuait à enfreindre unilatéralement les dispositions du 
traité et des documents juridiques y afférents, la partie tchécoslo- 
vaque se verrait contrainte d'entreprendre à la place un projet pro- 
visoire sur son territoire pour éviter de nouvelles pertes. Ce projet 
provisoire conduirait à diriger vers le barrage de Gabtikovo toute la 
quantité d'eau convenue dans le plan de construction conjoint. » 


Comme la Cour l'a déjà indiqué (voir paragraphe 23), différentes solu- 
tions de rechange furent envisagées par la Tchécoslovaquie. En sep- 
tembre 1990, les autorités hongroises furent avisées des sept hypothèses 
définies par la firme Hydroconsult de Bratislava. Toutes ces solutions 
impliquaient un accord entre les parties, à l'exception d'une variante, 
dénommée par la suite ((variante CD, qui était présentée comme une 
solution provisoire pouvant être réalisée sans la coopération de la Hon- 
grie. D'autres contacts entre les parties eurent lieu sans conduire à une 
solution du différend. En mars 1991, la Hongrie entra en possession 
d'informations selon lesquelles la mise au point de la planification de 
la variante C avait sensiblement progressé; elle fit aussitôt connaître les 
craintes que cela lui inspirait. 


62. Des réunions intergouvernementales de négociation se tinrent le 
22 avril et le 15 juillet 199 1 .  


Le 22 avril 199 1,  la Hongrie proposa la suspension, jusqu'en septembre 
1993, de tous les travaux commencés sur la base du traité de 1977, étant 
entendu que les parties s'engageraient à s'abstenir de toute action unila- 
térale et que des études communes seraient menées dans l'intervalle. La 
Tchécoslovaquie maintint sa position antérieure selon laquelle les études 
envisagées devraient avoir lieu dans le cadre du traité de 1977 et sans sus- 
pension des travaux. 


Le 15 juillet 1991, la Tchécoslo~aquie confirma son intention de mettre 
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GabEikovo power plant into service and indicated that the available data 
enabled the effects of four possible scenarios to be assessed, each of them 
requiring the co-operation of the two Governments. At the same time, it 
proposed the setting up of a tripartite committee of experts (Hungary, 
Czechoslovakia, European Communities) which would help in the search 
for technical solutions to the problems arising from the entry into opera- 
tion of the GabCikovo sector. Hungary, for its part, took the view that : 


"In the case of a total lack of understanding the so-called C varia- 
tion or 'theoretical opportunity' suggested by the Czecho-Slovak 
party as a unilateral solution would be such a grave transgression of 
Hungarian territorial integrity and International Law for which 
there is no precedent even in the practices of the formerly socialist 
countries for the past 30 years"; 


it further proposed the setting up of a bilateral committee for the assess- 
ment of environmental consequences, subject to work on Czechoslovak 
territory being suspended. 


63. By a letter dated 24 July 1991, the Government of Hungary com- 
municated the following message to the Prime Minister of Slovakia: 


"Hungarian public opinion and the Hungarian Government 
anxiously and attentively follows the [Czechoslovakian] press reports 
of the unilateral steps of the Government of the Slovak Republic 
in connection with the barrage system. 


The preparatory works for diverting the water of the Danube near 
the Dunakiliti dam through unilaterally are also alarming. These 
steps are contrary to the 1977 Treaty and to the good relationship 
between our nations." 


On 30 July 1991 the Slovak Prime Minister informed the Hungarian 
Prime Minister of 


"the decision of the Slovak Government and of the Czech and Slo- 
vak Federal Government to continue work on the GabEikovo power 
plant, as a provisional solution, which is aimed at the commence- 
ment of operations on the territory of the Czech and Slovak Federal 
Republic". 


On the same day, the Government of Hungary protested, by a Note Ver- 
bale, against the filling of the headrace canal by the Czechoslovak con- 
struction Company, by pumping water from the Danube. 


By a letter dated 9 August 1991 and addressed to the Prime Minister of 
Slovakia, the Hungarian authorities strenuously protested against "any 
unilateral step that would be in contradiction with the interests of our 
[two] nations and international law" and indicated that they considered it 
"very important [to] receive information as early as possible on the 







PROJET GABCIKOVO-NAGYMAROS (ARRÉT) 48 


en service la centrale de GabEikovo et indiqua que les données dispo- 
nibles permettaient d'évaluer les effets de quatre scénarios d'exploitation 
possibles requérant chacun la coopération des deux gouvernements. En 
même temps, elle proposa la constitution d'un comité d'experts tripartite 
(Hongrie, Tchécoslovaquie, Communautés européennes) qui aiderait a 
trouver des solutions techniques aux problèmes résultant de la mise en 
exploitation du secteur de GabEikovo. La Hongrie, quant à elle, exposa 
que : 


«Dans le cas où on ne parviendrait absolument pas à s'entendre, 
la solution dite variante C ou ((possibilité théorique)), proposée par 
la partie tchécoslovaque en tant que solution unilatérale, constitue- 
rait une atteinte grave à l'intégrité territoriale de la Hongrie et au 
droit international dont il n'existe aucun précédent même dans la 
pratique des anciens pays socialistes au cours des trente dernières 
années » ; 


elle proposa par ailleurs de constituer un comité bipartite d'évaluation 
des incidences écologiques, sous réserve que les travaux soient suspendus 
en territoire tchécoslovaque. 


63. Par lettre en date du 24 juillet 1991, le Gouvernement hongrois 
communiqua au premier ministre slovaque le message suivant: 


((L'opinion publique hongroise et le Gouvernement hongrois sui- 
vent avec inquiétude et attention les nouvelles publiées dans la presse 
[tchécoslovaque] sur les mesures unilatérales prises par le Gouverne- 
ment de la République slovaque concernant le système de barrage. 


Les travaux préparatoires entrepris au voisinage du barrage de 
Dunakiliti pour détourner unilatéralement les eaux du Danube ont 
également de quoi inquiéter. Ces mesures vont à l'encontre des dis- 
positions du traité de 1977 et sont préjudiciables aux relations de 
bon voisinage entre nos pays. >) 


Le 30 juillet 1991, le premier ministre slovaque informa le premier mi- 
nistre hongrois de 


«la décision du Gouvernement slovaque et du Gouvernement de la 
République fédérative tchèque et slovaque de poursuivre les travaux 
de construction de la centrale de GabEikovo, a titre de solution pro- 
visoire, en vue de permettre sa mise en service sur le territoire de la 
République fédérative tchèque et slovaque». 


Le même jour, le Gouvernement hongrois protesta, par note verbale, 
contre la mise en eau du canal d'amenée réalisée par l'entreprise tchéco- 
slovaque de construction en pompant de l'eau du Danube. 


Par lettre du 9 août 1991, adressée au premier ministre slovaque, les 
autorités hongroises s'élevèrent vivement ((contre toute mesure unilaté- 
rale allant à I'encontre des intérêts [des deux] pays ainsi que du droit 
international)) et indiquèrent qu'elles considéraient ((comme très impor- 
tant d'être informé[es] dès que possible des détails de la solution provi- 
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details of the provisional solution". For its part, Czechoslovakia, in a 
Note Verbale dated 27 August 1991, rejected the argument of Hungary 
that the continuation of the works under those circumstances constituted 
a violation of international law, and made the following proposal: 


"Provided the Hungarian side submits a concrete technical solu- 
tion aimed at  putting into operation the Gabtikovo system of locks 
and a solution of the system of locks based on the 1977 Treaty in 
force and the treaty documents related to it, the Czechoslovak side is 
prepared to implement the mutually agreed solution." 


64. The construction permit for Variant C was issued Gn 30 October 
199 1. In November 1991 construction of a dam started at  Cunovo, where 
both banks of the Danube are on Czechoslovak (now Slovak) territory. 


In the course of a new inter-governmental negotiation meeting, on 
2 December 1991, the parties agreed to entrust the task of studying the 
whole of the question of the Gabtikovo-Nagymaros Project to a Joint 
Expert Committee which Hungary agreed should be complemented with 
an expert from the European Communities. However whereas, for Hun- 
gary, the work of that Committee would have been meaningless if Czecho- 
slovakia continued construction of Variant C, for Czechoslovakia, the 
suspension of the construction, even on a temporary basis, was unaccept- 
able. 


That meeting was followed by a large number of exchanges of letters 
between the parties and various meetings between their representatives a t  
the end of 1991 and earlv in 1992. On 23 Januarv 1992. Czechoslovakia 
expressed its readiness "to stop work on the provisional solution and 
continue the construction upon mutual agreement" if the tripartite com- 
mittee of experts whose constitution it proposed, and the results of the 
test operation of the GabCikovo part, were to "confirm that negative eco- 
logical effects exceed its benefits". However, the positions of the parties 
were by then comprehensively defined, and would scarcely develop any 
further. Hungary considered, as it indicated in a Note Verbale of 14 Feb- 
ruary 1992, that Variant C was in contravention 


"of [the Treaty of 19771 . . . and the convention ratified in 1976 
regarding the water management of boundary waters. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
with the principles of sovereignty, territorial integrity, with the 
inviolability of State borders, as well as with the general customary 
norms on international rivers and the spirit of the 1948 Belgrade 
Danube Convention" ; 


and the suspension of the implementation of Variant C was, in its view, a 
prerequisite. As for Czechoslovakia, it took the view that recourse to 
Variant C had been rendered inevitable, both for economic and ecologi- 







soire)). Pour sa part, la Tchécoslovaquie, dans une note verbale en date 
du 27 août 1991, rejeta l'argument hongrois selon lequel la poursuite des 
travaux dans ces conditions constituait une violation du  droit internatio- 
nal et fit la proposition suivante: 


«Pourvu que la partie hongroise apporte une solution technique 
concréte en vue de la mise en service du système d'écluses de Gab- 
Cikovo et une solution pour It: système d'écluses fondée sur le traité 
de 1977 en vigueur et sur les actes conventionnels y afférents, la par- 
tie tchécoslovaque est prête à exécuter la solution arrêtée d'un com- 
mun accord. » 


64. Le permis de construire de la variante C fut délivré le 30 octobre 
k991. En novembre 1991, la construction d'un barrage commença à 
Cunovo, où les deux rives du Danube se trouvent en territoire tchéco- 
slovaque (aujourd'hui slovaque). 


Au cours d'une nouvelle réunion intergouvernementale de négociation, 
le 2 décembre 1991, les parties s'accordèrent pour confier l'étude de 
l'ensemble de la question du projet GabCikovo-Nagymaros à un comité 
mixte d'experts auquel la Hongrie accepta d'associer un expert des Com- 
munautés européennes. Mais alors que, pour la Hongrie, le travail dudit 
comité aurait été dépourvu de sens si la Tchécoslovaquie poursuivait la 
construction de la variante C, pour la Tchécoslovaquie, une interruption, 
même provisoire, des travaux était inacceptable. 


Cette réunion fut suivie de  nombreux échanges de  correspondances 
entre les parties et de diverses rencontres entre leurs représentants à la fin 
de l'année 1991 et au début de 1992. Le 23 janvier 1992, la Tchécoslova- 
quie se dit prête <(à arrêter ses travaux afférents à la solution provisoire et 
à poursuivre la construction [qui serait] convenue d'un commun accord)) 
si le comité d'experts tripartite dont elle proposait la constitution et les 
résultats de  l'essai d'exploitation de l'élément de GabCikovo «confir- 
m[ai]ent que les effets écologiques défavorables dépass[ai]ent les avan- 
tages recueillis». Toutefois, les positions des parties étaient alors globa- 
lement arrêtées, et ne devaient plus guère évoluer. La Hongrie estimait, 
comme elle l'a indiqué dans une note verbale du 14 février 1992, que la 
variante C était contraire 


«aux dispositions du [traité de 19771 ... comme a celles de la conven- 
tion ratifiée en 1976 sur la réglementation en matière d'eaux frontières. 


aux principes de souveraineté et d'intégrité territoriale, à I'inviolabi- 
lité des frontières d'Etat ainsi qu'aux règles coutumières générales 
relatives aux fleuves internationaux et à l'esprit de la convention de 
Belgrade de 1948 sur le Danube» ; 


et la suspension de l'exécution de la variante C était pour elle un préa- 
lable. Quant à la Tchécoslovaquie, elle considérait que le recours à la 
variante C avait été rendu inévitable, pour des raisons tant économiques 







cal as well as navigational reasons, because of the unlawful suspension 
and abandonment by Hungary of the works for which provision was 
made in the 1977 Treaty. Any negotiation had, in its view, to be con- 
ducted within the framework of the Treaty and without the implementa- 
tion of Variant C - described as "provisional" - being called into 
question. 


65. On 5 August 1992, the Czechoslovak representative to the Danube 
Commission informed it that "work on the severance cutting through of 
the Danube's flow will begin on 15 October 1992 at the 1,851.759-kilo- 
metre line" and indicated the measures that would be taken at the time of 
the "severance". The Hungarian representative on the Commission pro- 
tested on 17 August 1992, and called for additional explanations. 


During the autumn of 1992, the implementation of VariantvC was 
stepped up. The operations involved in damming the Danube at Cunovo 
had been scheduled by Czechoslovakia to take place during the second 
half of October 1992, a t  a time when the waters of the river are generally 
at their lowest level. On the initiative of the Commission of the European 
Communities, trilateral negotiations took place in Brussels on 21 and 
22 October 1992, with a view to setting up a committee of experts and 
defining its terms of reference. On that date, the first phase of the opera- 
tions leading to the damming of the Danube (the reinforcement of the 
riverbed and the narrowing of the principal channel) had been com- 
pleted. The closure of the bed was begun on 23 October 1992 and the 
construction of the actual dam continued from 24 to 27 October 1992: 
a pontoon bridge was built over the Danube on Czechoslovak territory 
using river barges, large Stones were thrown into the riverbed and 
reinforced with concrete, while 80 to 90 per cent of the waters of the 
Danube were directed into the canal designed to supply the Gabtikovo 
power plant. The implementation of Variant C did not, however, come 
to an end with the diversion of the waters, as there still remained out- 
standing both reinforcement work on the dam and the building of certain 
auxiliary structures. 


The Court has already referred in paragraph 24 to the meeting 
held in London on 28 October 1992 under the auspices of the European 
Communities, in the course of which the parties to  the negotiations 
agreed, inter dia, to entrust a tripartite Working Group composed of 
independent experts (Le., four experts designated by the European Com- 
mission, one designated by Hungary and another by Czechoslovakia) 
with the task of reviewing the situation created by the implementation of 
Variant C and making proposals as to urgent measures to adopt. After 
having worked for one week in Bratislava and one week in Budapest, the 
Working Group filed its report on 23 November 1992. 


66. A summary description of the constituent elements of Variant C 
appears at paragraph 23 of the present Judgment. For the purposes of 
the question put to the Court, the officia1 description that should be 
adopted is, according to Article 2, paragraph 1 (b), of the Special Agree- 
ment, the one given in the aforementioned report of the Working Group 
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qu'écologiques et de navigation, dri fait de la suspension et de l'abandon 
illicites, par la Hongrie, des travaux prévus par le traité de 1977; toute 
négociation devait, selon elle, se poursuivre dans le cadre du traité et sans 
que l'exécution de la variante C - qualifiée de «provisoire» - soit mise 
en cause. 


65. Le 5 août 1992, le représentant tchécoslovaque à la commission du 
Danube informa celle-ci que «les travaux de fermeture du Danube com- 
mencer[aient] le 15 octobre 1992 au point kilométrique 1851,759 » et indi- 
qua les mesures qui seraient prises au moment de la fermeture. Le repré- 
sentant hongrois à la commission protesta le 17 août 1992, en réclamant 
plus d'explications. 


Pendant l'automne 1992, I'exécution de la variante C s'accéléra. Les 
opérations de barrage du Danube à Cunovo avaient été prévues par la 
Tchécoslovaquie pour la seconde moitié du mois d'octobre 1992, à un 
moment où les eaux du fleuve sont en général à leur niveau le plus bas. A 
l'initiative de la Commission des (~ommunautés européennes, des négo- 
ciations trilatérales eurent lieu à Bruxelles les 21 et 22 octobre 1992 en 
vue de mettre en place un comité d'experts et de définir son mandat. A 
cette date, la première phase des opérations de barrage du Danube (ren- 
forcement du lit du fleuve et réduction de la largeur du chenal principal) 
était achevée. La fermeture du lit fut amorcée le 23 octobre 1992 et la 
construction du barrage proprement dit se poursuivit du 24 au 27 octobre 
1992: un pont flottant fut aménagé sur le Danube en territoire tchéco- 
slovaque au moyen de péniches, de grosses pierres furent déversées dans 
le lit de la rivière et recouvertes de béton, tandis que quatre-vingts à 
quatre-vingt-dix pour cent des eaux du Danube étaient dirigées dans le 
canal destiné à l'alimentation de la centrale de Gabëikovo. L'exécution 
de la variante C n'était cependant pas terminée avec le détournement des 
eaux car il restait encore à effectuer des travaux de consolidation du bar- 
rage et à construire certains ouvrages auxiliaires. 


La Cour a déjà évoqué au paragraphe 24 la réunion tenue a Londres le 
28 octobre 1992 sous les auspices des Communautés européennes, au 
cours de laquelle les parties aux négociations convinrent notamment 
de charger un groupe de travail tripartite d'experts indépendants (soit 
quatre experts désignés par la Commission européenne, un expert désigné 
par la Hongrie et un autre désigné par la Tchécoslovaquie) d'étudier la 
situation créée par la mise en œuvre de la variante C et de faire des pro- 
positions sur les mesures d'urgence à adopter. Après avoir travaillé une 
semaine à Bratislava et une semaine à Budapest, le groupe de travail 
déposa son rapport le 23 novembre 1992. 


66. Il a été procédé à une description sommaire des éléments constitu- 
tifs de la variante C au paragraphe 23 du présent arrêt. Aux fins de la 
question posée à la Cour, la description officielle à retenir est, selon I'ar- 
ticle 2, paragraphe 1, alinéa b), du compromis, celle qu'en fait le rapport 
susmentionné du groupe de travail d'experts indépendants; il y a lieu de 
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of independent experts, and it should be emphasized that, according to 
the Special Agreement, "Variant C" must be taken to include the conse- 
quences "on water and navigation course" of the dam closing off the bed 
of the Danube. 


In the section headed "Variant C Structures and Status of Ongoing 
Work", one finds, in the report of the W.orking Group, the following 
passage : 


"In both countries the original structures for the GabEikovo 
scheme are completed except for the closure of the Danube river at 
Dunakiliti and the 


(1) Completion of the hydropower station (installation and testing 
of turbines) at GabEikovo. 


Variant C consists of a complex of structures, located in Czecho- 
Slovakia . . . The construction of these are planned for two phases. 
The structures include . . . : 


(2) By-pass weir controlling the flow into the river Danube. 
(3) Dam closing the Danubian river bed. 
(4) Floodplain weir (weir in the inundation). 
(5) lntake structure for the Mosoni Danube. 
(6) lntake structure in the power canal. 
(7) Earth barragesidykes connecting structures. 
(8) Ship lock for smaller ships (1 5 m x 80 m). 
(9) Spillway weir. 


(10) Hydropower station. 
The construction of the structures 1-7 are included in Phase 1 ,  


while the remaining 8-10 are a part of Phase 2 scheduled for con- 
struction 1993-1995." 


67. Czechoslovakia had maintained that proceeding to Variant C and 
putting it into operation did not constitute internationally wrongful acts; 
Slovakia adopted this argument. During the proceedings before the Court 
Slovakia contended that Hungary's decision to suspend and subsequently 
abandon the construction of works at Dunakiliti had made it impossible 
for Czechoslovakia to carry out the works as initially contemplated by 
the 1977 Treaty and that the latter was therefore entitled to proceed with 
a solution which was as close to the original Project as possible. Slovakia 
invoked what it described as a "principle of approximate application" to 
justify the construction and operation of Variant C. It explained that this 
was the only possibility remaining to it "of fulfilling not only the pur- 
poses of the 1977 Treaty, but the continuing obligation to implement it in 
good faith". 


68. Slovakia also maintained that Czechoslovakia was under a duty to 
mitigate the damage resulting from Hungary's unlawful actions. It claimed 
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souligner par ailleurs que, d'après le compromis, la ((variante C D  doit 
être comprise comme incluant les conséquences «pour l'écoulement des 
eaux et la navigation)) qui résultent du  barrage fermant le lit du  Danube. 


Sous le point intitulé ((Ouvrages de la variante C et état d'avancement 
des travaux)), on trouve, dans le rapport du  groupe de travail, le passage 
suivant : 


«Dans les deux pays, les ouvrages prévus à l'origine dans le pro- 
gramme de Gabëikovo sont achevés, à l'exception de la fermeture du 
Danube à Dunakiliti ainsi que: 


1) les derniers travaux de la centrale hydro-électrique (installation 
et essais des turbines) de Gabëikovo. 


La variante C est un ensemble complexe d'ouvrages, situé en 
Tchécoslovaquie ... La construction de ces ouvrages est prévue en 
deux phases. Les ouvrages cornprennent ... : 


2) les déversoirs de dérivation contrôlant l'écoulement dans le Danube; 
3) le barrage fermant le lit du Danube; 
4) le déversoir de la plaine d'inondation; 
5) l'ouvrage de prise alimentant le bras Moson du Danube; 
6) l'ouvrage de prise alimentant le canal usinier; 
7) les barragesldigues en terre reliant les ouvrages; 
8) l'écluse destinée aux navires de faible tonnage (15 m x 80 m); 
9) l'évacuateur de crue; 


10) la centrale hydro-électrique. 
La construction des ouvrages 1 a 7 est prévue pendant la phase 1, 


tandis que les ouvrages 8 à 10 relèvent de la phase 2 prévue pour 
1993-1995.)) 


67. La Tchécoslovaquie avait soutenu que le recours à la variante C et 
la mise en service de celle-ci ne constituaient pas des faits internationale- 
ment illicites; la Slovaquie a repris cette thèse. Au cours de la procédure 
devant la Cour, la Slovaquie a affirmé que la décision de la Hongrie de  
suspendre puis d'abandonner la construction des ouvrages à Dunakiliti 
avait mis la Tchécoslovaquie dans l'impossibilité d'effectuer les travaux 
tels qu'ils avaient initialement été envisagés par le traité de 1977 et que 
cette dernière était en conséquence en droit de recourir à une solution qui 
était aussi proche que possible du  projet initial. La Slovaquie a invoqué 
ce qu'elle a décrit comme un ((principe d'application par approximation)) 
pour justitier la construction et la mise en service de la variante C. Elle a 
expliqué que c'était la la seule possibilité qui lui restait «non seulement 
d'atteindre les buts visés par le traité de 1977, mais encore de respecter 
l'obligation continue de mettre en œuvre ledit traité de bonne foi». 


68. La Slovaquie a aussi soutenu que la Tchécoslovaquie avait l'obli- 
gation d'atténuer les dommages résultant des agissements illicites de la 
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that a State which is confronted with a wrongful act of another State is 
under an obligation to minimize its losses and, thereby, the damages 
claimable against the wrongdoing State. It argued furthermore that "Miti- 
gation of damages is also an aspect of the performance of obligations in 
good faith." For Slovakia, these damages would have been immense in 
the present case, given the investments made and the additional economic 
and environmental prejudice which would have resulted from the failure 
to complete the works at DunakilitiiGabEikovo and to put the system 
into operation. For this reason, Czechoslovakia was not only entitled, 
but even obliged, to implement Variant C. 


69. Although Slovakia maintained that Czechoslovakia's conduct was 
lawful, it argued in the alternative that, even were the Court to find 
otherwise, the putting into operation of Variant C could still be justified 
as a countermeasure. 


70. Hungary for its part contended that Variant C was a material 
breach of the 1977 Treaty. It considered that Variant C also violated 
Czechoslovakia's obligations under other treaties, in particular the Con- 
vention of 31 May 1976 on the Regulation of Water Management Issues 
of Boundary Waters concluded at Budapest, and its obligations under 
general international law. 


71. Hungary contended that Slovakia's arguments rested on an erro- 
neous presentation of the facts and the law. Hungary denied, inter alia, 
having committed the slightest violation of its treaty obligations which 
could have justified the putting into operation of Variant C. It considered 
that "no such rule" of "approximate application" of a treaty exists in 
international law; as to the argument derived from "mitigation of dam- 
age[s]", it claimed that this has to do  with the quantification of loss, and 
could not serve to excuse conduct which is substantively unlawful. Hun- 
gary furthermore stated that Variant C did not satisfy the conditions 
required by international law for countermeasures, in particular the con- 
dition of proportionality. 


72. Before dealing with the arguments advanced by the Parties, the 
Court wishes to make clear that it is aware of the serious problems with 
which Czechoslovakia was confronted as a result of Hungary's decision 
to relinquish most of the construction of the System of Locks for which 
it was responsible by virtue of the 1977 Treaty. Vast investments had 
been made, the construction at GabEikovo was al1 but finished, the 
bypass canal was completed, and Hungary itself, in 1991, had duly ful- 
filled its obligations under the Treaty in this respect in completing work 
on the tailrace canal. It emerges from the report, dated 31 October 1992, 
of the tripartite fact-finding mission the Court has referred to in para- 
graph 24 of the present Judgment, that not using the system would have 
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Hongrie. Elle a allégué qu'un Etat qui se trouve confronté au  fait illicite 
d'un autre Etat est tenu de limiter ses pertes au  minimum, et de réduire 
ainsi les dommages et intérêts susceptibles d'être réclamés à 1'Etat auteur 
du  fait illicite. Elle a en outre exposé que: ((L'atténuation des dommages 
est aussi un aspect de l'exécution des obligations de bonne foi.)) Pour la 
Slovaquie, les dommages et intérêts auraient en l'occurrence été considé- 
rables, compte tenu des investissements effectués et des préjudices sup- 
plémentaires, tant de nature économique qu'écologique, qui auraient 
résulté de l'inachèvement des travaux à DunakilitilGabtikovo et du 
défaut de mise en service du  systèn~e. C'est pourquoi la Tchécoslovaquie 
était non seulement en droit, mais encore dans l'obligation, de mettre en 
œuvre la variante C. 


69. Bien que la Slovaquie affirme que le comportement de la Tché- 
coslovaquie était licite, elle a soutenu à titre subsidiaire que, même 
si la Cour devait conclure dans un autre sens, la mise en service de la va- 
riante C pourrait encore être justifiée en tant que contre-mesure. 


70. La Hongrie, pour sa part, a soutenu que la variante C consti- 
tue une violation substantielle du  traité de 1977. Elle considère que la va- 
riante C viole aussi les obligations de la Tchécoslovaquie en vertu d'autres 
traités, notamment la convention sur la réglementation en matière 
d'eaux frontières, conclue à Budapest le 31 mai 1976, et ses obligations 
au  titre du droit international général. 


71. La Hongrie a prétendu que l'argumentation slovaque reposait sur 
une présentation erronée des faits et du droit. La Hongrie nie notamment 
avoir commis la moindre violation de ses obligations conventionnelles 
qui aurait pu justifier la mise en œuvre de la variante C. Elle estime qu'il 
n'existe «aucune règle » d'«application par approximation » d'un traité 
en droit international; quant à l'argument tiré de ((l'atténuation des dom- 
mages)), elle fait valoir qu'il a trait à l'appréciation du préjudice et ne 
saurait servir à excuser un comportement illicite sur le fond. La Hongrie 
expose en outre que la variante C rie satisfait pas aux conditions requises 
par le droit international en matière de  contre-mesures, et en particulier à 
la condition de proportionnalité. 


72. Avant d'examiner les arguments que les Parties ont ainsi avancés, la 
Cour souhaite indiquer clairement qu'elle est consciente des sérieux pro- 
blèmes auxquels la Tchécoslovaquie a dû faire face à la suite de la déci- 
sion prise par la Hongrie de renoncer à la plus grande partie de la construc- 
tion du système d'écluses qui lui incombait en vertu du traité de 1977. Des 
investissements très importants avaient été effectués, la construction de I'ou- 
vrage de Gabtikovo était pratiquement achevée, le canal de dérivation était 
terminé, et la Hongrie elle-même, en 1991, s'était dûment acquittée de ses 
obligations à cet égard en achevant les travaux du canal de fuite. II ressort 
du rapport, en date du 31 octobre 1992, de la mission d'enquête tripartite a 
laquelle la Cour s'est référée au paragraphe 24 du présent arrêt que la non- 
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led to considerable financial losses, and that it could have given rise to 
serious problems for the environment. 


73. Czechoslovakia repeatedly denounced Hungary's suspension and 
abandonment of works as a fundamental breach of the 1977 Treaty and 
consequently could have invoked this breach as a ground for terminating 
the Treaty; but this would not have brought the Project any nearer to 
completion. It therefore chose to insist on the implementation of the 
Treaty by Hungary, and on many occasions called upon the latter to 
resume performance of its obligations under the Treaty. 


When Hungary steadfastly refused to do so - although it had expressed 
its willingness to pay compensation for damage incurred by Czechoslo- 
vakia - and when negotiations stalled owing to the diametrically opposed 
positions of the parties, Czechoslovakia decided to put the GabEikovo 
system into operation unilaterally, exclusively under its own control and 
for its own benefit. 


74. That decision went through various stages and, in the Special 
Agreement, the Parties asked the Court to decide whether Czecho- 
slovakia "was entitled to proceed, in November 1991" to Variant C, 
and "to put [it] into operation from October 1992". 


75. With a view to justifying those actions, Slovakia invoked what it 
described as "the principle of approximate application", expressed by 
Judge Sir Hersch Lauterpacht in the following terms: 


"lt is a sound principle of law that whenever a legal instrument of 
continuing validity cannot be applied literally owing to the conduct of 
one of the parties, it must, without allowing that party to take advan- 
tage of its own conduct, be applied in a way approximating most 
closely to its primary object. To do that is to interpret and to give 
effect to the instrument - not to change it." (Adrrzissibility uf Heur- 
ings of Petitioners by the Committee on Soutlz West Africu, I.C.J. 
Reports 1956, separate opinion of Sir Hersch Lauterpacht, p. 46.) 


It claimed that this is a principle of international law and a general prin- 
ciple of law. 


76. It is not necessary for the Court to determine whether there is a 
principle of international law or a general principle of law of "approxi- 
mate application" because, even if such a principle existed, it could by 
definition only be employed within the limits of the treaty in question. In 
the view of the Court, Variant C does not meet that cardinal condition 
with regard to the 1977 Treaty. 


77. As the Court has already observed, the basic characteristic of the 
1977 Treaty is, according to Article 1, to provide for the construction of 
the Gabcikovo-Nagymaros System of Locks as a joint investment con- 
stituting a single and indivisible operational system of works. This 
element is equally reflected in Articles 8 and 10 of the Treaty providing 
for joint ownership of the most important works of the GabEikovo- 
Nagymaros Project and for the operation of this joint property as a 
CO-ordinated single unit. By definition al1 this could not be carried 
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utilisation du système aurait causé des pertes financières considérables et 
qu'elle aurait pu entraîner de graves problèmes pour l'environnement. 


73. La Tchécoslovaquie a maintes fois indiqué que la suspension et 
l'abandon des travaux par la Hongrie constituaient une violation essentielle 
du traité de 1977 et elle aurait pu par conséquent invoquer celle-ci comme 
motif de mettre fin au traité; mais cela n'aurait en rien fait avancer le projet 
vers son achèvement. C'est pourquoi elle a préféré insister pour que la Hon- 
grie mette en œuvre le traite et a demandé a de nombreuses reprises a celle-ci 
de reprendre l'exécution des obligations lui incombant en vertu du traité. 


Lorsque la Hongrie a résolument refusé de s'exécuter - bien qu'elle 
eût exprimé sa volonté d'indemniser la Tchécoslovaquie pour les dom- 
mages subis - et lorsque les négociations sont arrivées au  point mort du 
fait des positions diamétralement opposées des parties, la Tchécoslova- 
quie a décidé de mettre unilatéralement en service le système de Gab- 
fikovo, sous son contrôle et a son profit exclusifs. 


74. Cette décision a comporté plusieurs étapes et, dans le compromis, 
les Parties ont demandé a la Cour de dire si la Tchécoslovaquie «était en 
droit de recourir, en novembre 1901 >), à la variante C et «de  mettre en 
service [cette dernière], à partir d'octobre 1992)). 


75. En vue de justifier ces actions, la Slovaquie a invoqué ce qu'elle a 
décrit comme <(le principe d'application par approximation)) tel 
qu'exprimé par sir Hersch Lauterpacht dans les termes suivants: 


«C'est un principe sain de droit que si un instrument juridique de 
validité continue ne peut s'appliquer littéralement, du fait de la 
conduite de l'une des parties, il faut, sans permettre A celle-ci de se 
prévaloir de sa propre conduite, l'appliquer d'une manière s'appro- 
chant le plus possible de son but primitif. Agir ainsi est interpréter et 
donner effet a l'instrument et non le modifier.)) (Admissihiliti de 
l'audition de pititionnaires pur le Comité du Sut]-Ouest africrrin, C. 1. J. 
Recueil 1956, opinion individuelle de sir Hersch Lauterpacht, p. 46.) 


Elle a prétendu qu'il s'agit d'un principe du droit international et d'un 
principe général de droit. 


76. La Cour n'a pas à déterminer s'il existe un principe de droit inter- 
national ou un principe général de droit d'«application par approxima- 
tion)) car, même si un tel principe existait, il ne pourrait par définition y 
être recouru que dans les limites du traité en cause. Or, de l'avis de la 
Cour, la variante C ne satisfait pas à cette condition primordiale au 
regard du  traité de 1977. 


77. Comme la Cour l'a déjà observé, la caractéristique fondamentale 
du traité de 1977 est, selon son article premier, de prévoir la construction 
du  système d'écluses de Gabcikovo-Nagymaros en tant qu'investissement 
conjoint constituant un système d'ouvrages opérationnel, unique et indi- 
visible. Cet élément est également reflété aux articles 8 et 10 du traité, qui 
prévoient la propriété conjointe des ouvrages les plus importants du pro- 
jet Gabfikovo-Nagymaros et l'exploitation de cette propriété conjointe 
comme une entité unique et coordonnée. Par définition, tout cela ne pou- 
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out by unilateral action. In spite of having a certain external physical 
similarity with the original Project, Variant C thus differed sharply from 
it in its legal characteristics. 


78. Moreover, in practice, the operation of Variant C led Czechoslo- 
vakia to appropriate, essentially for its use and benefit, between 80 and 
90 per cent of the waters of the Danube before returning them to the 
main bed of the river, despite the fact that the Danube is not only a 
shared international watercourse but also an international boundary 
river. 


Czechoslovakia submitted that Variant C was essentially no more than 
what Hungary had already agreed to and that the only modifications 
made were those which had become necessary by virtue of Hungary's 
decision not to implement its treaty obligations. It is true that Hungary, 
in concluding the 1977 Treaty, had agreed to the damming of the Danube 
and the diversion of its waters into the bypass canal. But it was only in 
the context of a joint operation and a sharing of its benefits that Hungary 
had given its consent. The suspension and withdrawal of that consent 
constituted a violation of Hungary's legal obligations, demonstrating, as 
it did, the refusal by Hungary of joint operation; but that cannot mean 
that Hungary forfeited its basic right to an equitable and reasonable 
sharing of the resources of an international watercourse. 


The Court accordingly concludes that Czechoslovakia, in putting 
Variant C into operation, was not applying the 1977 Treaty but, on the 
contrary, violated certain of its express provisions, and, in so doing, 
committed an internationally wrongful act. 


79. The Court notes that between November 1991 and October 1992, 
Czechoslovakia confined itself to the execution, on its own territory, of 
the works which were necessary for the implementation of Variant C, but 
which could have been abandoned if an agreement had been reached 
between the parties and did not therefore predetermine the final decision 
to be taken. For as long as the Danube had not been unilaterally 
dammed, Variant C had not in fact been applied. 


Such a situation is not unusual in international law or, for that matter, 
in domestic law. A wrongful act or offence is frequently preceded by pre- 
paratory actions which are not to be confused with the act or offence 
itself. It is as well to distinguish between the actual commission of a 
wrongful act (whether instantaneous or continuous) and the conduct 
prior to that act which is of a preparatory character and which "does 
not qualify as a wrongful act" (see for example the Commentary on 
Article 41 of the Draft Articles on State Responsibility, "Report of the 
International Law Commission on the work of its forty-eighth session, 
6 May-26 July 1996", Officiul Records of the General Assemblj>, Fifty- 
first Session, Supplemcnt No. 10 (AlSlilO), p. 141, and Yearbook of the 
International Law Commission, 1993, Vol. II, Part 2, p. 57, para. 14). 
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vait être réalisé par voie d'action unilatérale. En dépit d'une certaine res- 
semblance physique extérieure avec le projet initial, la variante C en dif- 
fère donc nettement quant à ses caractéristiques juridiques. 


78. De plus, dans la pratique, la mise en service de la variante C a 
conduit la Tchécoslovaquie à s'approprier, essentiellement pour son usage 
et à son profit, entre quatre-vingts et quatre-vingt-dix pour cent des eaux 
du Danube avant de les restituer iiü lit principal du fleuve, en dépit du  
fait que le Danube est non seulement un cours d'eau international par- 
tagé mais aussi un fleuve frontière. 


La Tchécoslovaquie a soutenu que la variante C, pour l'essentiel, n'est 
rien d'autre que ce à quoi la Hongrie avait déji  consenti et que seules ont 
été effectuées les modifications rendues nécessaires par suite de la déci- 
sion de la Hongrie de ne pas exécuter ses obligations conventionnelles. II 
est vrai que la Hongrie, en concluant le traité de 1977, avait accepté le 
barrage du Danube et le détournement de ses eaux dans le canal de déri- " 
vation. Mais c'était seulement dans le contexte d'une opération conjointe 
et d'un partage de ses bénéfices que la Hongrie avait donné son consen- 
tement. La suspension et le retrait de ce consentement ont constitué une 
violation par la Hongrie de ses obligations juridiques, montrant effecti- 
vement que celle-ci a refusé une exploitation conjointe; mais il ne saurait 
s'ensuivre que la Hongrie aurait perdu son droit fondamental à une part 
équitable et raisonnable des ressources d'un cours d'eau international. 


La Cour conclut en conséquence que la Tchécoslovaquie, en mettant 
en service la variante C,  n'a pas appliqué le traité de 1977 mais, au  
contraire, a violé certaines de ses dispositions expresses et, de ce fait, a 
commis un acte internationalement illicite. 


79. La Cour note qu'entre novembre 1991 et octobre 1992 la Tchéco- 
slovaquie s'est bornée i exécuter sur son propre territoire des travaux qui 
étaient certes nécessaires pour la mise en œuvre de la variante C, mais qui 
auraient pu être abandonnés si un accord était intervenu entre les parties 
et ne préjugeaient dès lors pas de la décision définitive à prendre. Tant 
que le Danube n'avait pas été barré unilatéralement, la variante C n'avait 
en fait pas été appliquée. 


Une telle situation n'est pas rare en droit international, comme d'ailleurs 
en droit interne. Un fait illicite ou une infraction est fréquemment précédée 
d'actes préparatoires qui ne sauraient être confondus avec le fait ou l'infrac- 
tion eux-mêmes. I l  convient de distinguer entre la réalisation même d'un fait 
illicite (que celui-ci soit instantané ou continu) et le comportement antérieur 
à ce fait qui présente un caractère préparatoire et «qui ne saurait être traité 
comme un fait illicite)) (voir par exsmple le commentaire de l'article 41 du 
projet d'articles sur la responsabilité des Etats, c< Rapport de la Commission 
du droit international sur les travaux de sa quarante-huitième session, 6 mai- 
26 juillet 1996», Docun~rnts ojjcieis (le l'A.ssrmblèe gbnèrale, cinquante et 
uniènîe ses.rion, suppl<;ment no /O (A/51/1 O ) ,  p. 164, et Annuaire de lu Con>- 
mission du droit intrrnutional, 1993, vol. I I ,  deuxième partie, p. 59, par. 14). 
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80. Slovakia also maintained that it was acting under a duty to miti- 
gate damages when it carried out Variant C. It stated that "It is a general 
principle of international law that a party injured by the non-perform- 
ance of another contract party must seek to mitigate the damage he has 
sustained." 


It would follow from such a principle that an injured State which has 
failed to take the necessary measures to limit the damage sustained would 
not be entitled to claim compensation for that damage which could have 
been avoided. While this principle might thus provide a basis for the cal- 
culation of damages, it could not, on the other hand, justify an otherwise 
wrongful act. 


81. Since the Court has found that the putting into operation of Vari- 
ant C constituted an internationally wrongful act, the duty to mitigate 
damage invoked by Slovakia does not need to be examined further. 


82. Although it did not invoke the plea of countermeasures as a 
primary argument, since it did not consider Variant C to be unlawful, 
Slovakia stated that "Variant C could be presented as a justified 
countermeasure to  Hungary's illegal acts". 


The Court has concluded, in paragraph 78 above, that Czechoslovakia 
committed an internationally wrongful act in putting Variant C into 
operation. Thus, it now has to determine whether such wrongfulness may 
be precluded on the ground that the measure so adopted was in response 
to Hungary's prior failure to comply with its obligations under interna- 
tional law. 


83. In order to be justifiable, a countermeasure must meet certain con- 
ditions (see Militurq und Paramilitary Acti~,itie.s in und uguinst Nicara- 
gua j Nicaraguu v. United S t u t e ~  of Anwrica) , Merits, Judgment, 1. C. J. 
Reports 1986. p. 127, para. 249. See also Arbitral Abvard o j  9 Dccrmher 
19711 in the case concerning the Air Service Agreement o j  27 Murch 1946 
betwern the Unitrd States o j  America and France, United Nations, 
Reports of lnternutionul Arbitral A)t,ards ( R I A A ) ,  Vol. XVIII, pp. 443 et 
seq.; also Articles 47 to 50 of the Draft Articles on State Responsibility 
adopted by the International Law Commission on first reading, "Report 
of the International Law Commission on the work of its forty-eighth ses- 
sion, 6 May-26 July 1996", Ofjciul Records of the General Assembly, 
Fifty-Jirst Session, Supplement No. 10 (A/51110), pp. 144-145.) 


In the first place it must be taken in response to a previous interna- 
tional wrongful act of another State and must be directed against that 
State. Although not primarily presented as a countermeasure, it is clear 
that Variant C was a response to Hungary's suspension and abandon- 
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80. La Slovaquie a aussi soutenu que son action était motivée par une 
obligation d'atténuer des dommages lorsqu'elle a réalisé la variante C.  
Elle a déclaré que ((c'est un principe de droit international qu'une partie 
lésée du fait de la non-exécution d'un engagement pris par une autre par- 
tie doit s'employer à atténuer les dommages qu'elle a subis)). 


Il découlerait d'un tel principe qu'un Etat lésé qui n'a pas pris les 
mesures nécessaires a l'effet de limiter les dommages subis ne serait pas 
en droit de réclamer l'indemnisation de ceux qui auraient pu être évités. 
Si ledit principe pourrait ainsi fournir une base pour le calcul de dom- 
mages et intérêts, en revanche, il rie saurait justifier ce qui constitue par 
ailleurs un fait illicite. 


81. La Cour ayant conclu que la mise en service de la variante C 
a constitué un fait internationalement illicite, l'obligation d'atténuer 
les dommages invoquée par la Slovaquie n'a pas a être examinée plus 
avant. 


82. Bien qu'elle n'ait pas fait valoir à titre principal l'argumentation 
tirée des contre-mesures. puisqu'elle ne considère pas la variante C comme 
illicite. la Slovaquie a déclaré que <<la variante C pourrait être considérée 
comme une contre-mesure justifiée en réponse aux actes illicites de la 
Hongrie ». 


La Cour, au paragraphe 78 ci-dessus, est parvenue i la conclusion que 
la Tchécoslovaquie a commis un acte internationalement illicite en met- 
tant en service la variante C.  I l  lui faut donc a présent rechercher si cette 
illicéité peut être excusée au motif que la mesure ainsi adoptée l'aurait été 
en réaction au  défaut préalable de la Hongrie de s'acquitter de ses obli- 
gations en vertu du droit international. 


83. Pour pouvoir être justifiée. une contre-mesure doit satisfaire à cer- 
taines conditions (voir Activitks rnilifuires et purumilitui~~es au Nir.urugutr 
et contre celui-ci (Nicrrruguu c. Etuts-Unis d 'A~n~;r i (~ i l e ) ,  fond. urrêt, 
C.I.J. Recueil 1986, p. 127, par. 249. Voir aussi Sentence rirhitrule clu 
9 d6crrnbrc~ 1978 cn lu f f i~irc  coricerrlunt /'(record r r l t t f  uus  .servic~s 
ukriens I / L ~  27 r n ~ ~ r . ~  1946 entrr /es Etcrf.s-Unis d'Anli.rique rt la Fruncc, 
Nations Unies, Recueil (les sentcJnces arbitrales ( R S A ) ,  vol. XVI I I ,  
p. 483 et suiv., et articles 47 A 50 di1 projet d'articles sur la responsabilité 
des Etats adopté par la Commission du  droit international en première 
lecture, ((Rapport de la Commission du droit international sur les tra- 
vaux de sa quarante-huitième session, 6 mai-26 juillet 1996», Docur?ierits 
c?~ficiels de 1I'A.s.seinblke gc;r~érule, cinquante et unic;me session, .s~lpplPr~ent 
n" 10 (A/5l/lO), p. 167-168.) 


En premier lieu, elle doit être prise pour riposter à un fait internatio- 
nalement illicite d'un autre Etat et doit être dirigée contre ledit Etat. Bien 
qu'elle n'ait pas été présentée à titre principal comme une contre-mesure, 
il est clair que la variante C a constitué une riposte ii la suspension et à 







ment of works and that it was directed against that State; and it is 
equally clear, in the Court's view, that Hungary's actions were interna- 
tionally wrongful. 


84. Secondly, the injured State must have called upon the State com- 
mitting the wrongful act to discontinue its wrongful conduct or  to make 
reparation for it. It is clear from the facts of the case, as recalled above by 
the Court (see paragraphs 61 et seq.), that Czechoslovakia requested 
Hungary to resume the performance of its treaty obligations on many 
occasions. 


85. In the view of the Court, an important consideration is that the 
effects of a countermeasure must be commensurate with the injury suf- 
fered, taking account of the rights in question. 


In 1929, the Permanent Court of International Justice, with regard to 
navigation on the River Oder, stated as follows: 


"[the] community of interest in a navigable river becomes the basis 
of a common legal right, the essential features of which are the per- 
fect equality of al1 riparian States in the user of the whole course of 
the river and the exclusion of any preferential privilege of any one 
riparian State in relation to the others" (Territorial Jurisdiction of 
the International Commission of the River Oder, Judgment No. 16, 
1929, P. C. I. J . ,  Series A,  No. 23, p. 27). 


Modern development of international law has strengthened this prin- 
ciple for non-navigational uses of international watercourses as well, as 
evidenced by the adoption of the Convention of 21 May 1997 on the Law 
of the Non-Navigational Uses of International Watercourses by the 
United Nations General Assembly. 


The Court considers that Czechoslovakia, by unilaterally assuming 
control of a shared resource, and thereby depriving Hungary of its right 
to an equitable and reasonable share of the natural resources of the Dan- 
ube - with the continuing effects of the diversion of these waters on the 
ecology of the riparian area of the Szigetkoz - failed to respect the pro- 
portionality which is required by international law. 


86. Moreover, as the Court has already pointed out (see para- 
graph 78), the fact that Hungary had agreed in the context of the original 
Project to the diversion of the Danube (and, in the Joint Contractual 
Plan, to a provisional measure of withdrawal of water from the Danube) 
cannot be understood as having authorized Czechoslovakia to proceed 
with a unilateral diversion of this magnitude without Hungary's consent. 


87. The Court thus considers that the diversion of the Danube carried 
out by Czechoslovakia was not a lawful countermeasure because it was 
not proportionate. It is therefore not required to pass upon one other 
condition for the lawfulness of a countermeasure, namely that its purpose 
must be to induce the wrongdoing State to comply with its obliga- 







l'abandon des travaux par la Hongrie et qu'elle était dirigée contre cet 
Etat; et il est tout aussi clair, de l'avis de la Cour, que les agissements de 
la Hongrie étaient internationalement illicites. 


84. En second lieu, 1'Etat lésé doit avoir invité 1'Etat auteur du fait illi- 
cite à mettre fin à son comportement illicite ou à en fournir réparation. Il 
ressort clairement des faits de la cause, tels que rappelés ci-dessus par la 
Cour (voir paragraphes 61 et suivants), que la Tchécoslovaquie, à de 
nombreuses reprises, a prié la Hongrie de reprendre l'exécution de ses 
obligations conventionnelles. 


85. De l'avis de la Cour, une condition importante est que les effets 
d'une contre-mesure doivent être proportionnés aux dommages subis 
compte tenu des droits en cause. 


En 1929, la Cour permanente de Justice internationale, à propos de la 
navigation sur I'Oder, a déclaré ce qui suit: 


(([la] communauté d'intérêts sur un fleuve navigable devient la base 
d'une communauté de droit, dont les traits essentiels sont la parfaite 
égalité de tous les Etats riverains dans l'usage de tout le parcours 
du fleuve et l'exclusion de tout privilège d'un riverain quelconque 
par rapport aux autres)) (Juridiction trr'ritorialc de la Commission 
internationale de I'Oder. arrêt no 16, 1929, C.P.J.I. série A no 23, 
p. 27). 


Le développement moderne du droit international a renforcé ce prin- 
cipe également pour les utilisations des cours d'eau internationaux à des 
fins autres que la navigation, comme en témoigne l'adoption par 1'Assem- 
blée générale des Nations Unies, le 21 mai 1997, de la convention sur le 
droit relatif aux utilisations des cours d'eau internationaux à des fins 
autres que la navigation. 


La Cour considère que la Tchécoslovaquie, en prenant unilatéralement 
le contrôle d'une ressource partagée, et en privant ainsi la Hongrie de son 
droit à une part équitable et raisonnable des ressources naturelles du  
Danube -- avec les effets continus que le détournement de ses eaux 
déploie sur l'écologie de  la région riveraine du Szigetkoz - n'a pas res- 
pecté la proportionnalité exigée par le droit international. 


86. Par ailleurs, comme la Cour l'a déjà relevé ci-dessus (voir para- 
graphe 78), le fait que la Hongrie ait consenti, dans le cadre du projet 
initial, au détournement du Danube (et, dans le plan contractuel conjoint, 
à titre provisoire à des prélèvements d'eau dans le Danube) ne saurait 
s'interpréter comme ayant autorisé la Tchécoslovaquie a procéder à un 
détournement unilatéral de  cette importance sans le consentement de la 
Hongrie. 


87. La Cour estime donc que le détournement du Danube effectué par 
la Tchécoslovaquie n'était pas une contre-mesure licite, faute d'être pro- 
portionnée. Elle n'a dès lors pas à statuer sur une autre condition dont 
dépend la licéité d'une contre-mesure, à savoir que celle-ci doit avoir 
pour but d'inciter 1'Etat auteur du  fait illicite à exécuter les obligations 
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tions under international law, and that the measure must therefore be 
reversible. 


88. In the light of the conclusions reached above, the Court, in reply to 
the question put to it in Article 2, paragraph 1 ( h ) ,  of the Special Agree- 
ment (see paragraph 60), finds that Czechoslovakia was entitled to pro- 
ceed, in November 1991, to Variant C in so far as it then confined itself 
to undertaking works which did not predetermine the final decision to be 
taken by it. On the other hand, Czechoslovakia was not entitled to put 
that Variant into operation from October 1992. 


89. By the terms of Article 2, paragraph 1 (c), of the Special Agree- 
ment, the Court is asked, thirdly, to determine "what are the legal effects 
of the notification, on 19 May 1992, of the termination of the Treaty by 
the Republic of Hungary". 


The Court notes that it has been asked to determine what are the legal 
effects of the notification rriven on 19 Mav 1992 of the termination of the 


G d  


Treaty. It will consequently confine itself to replying to this question. 
90. The Court will recall that, by early 1992, the respective parties to 


the 1977 Treaty had made clear their positions with regard to the recourse 
by Czechoslovakia to Variant C. Hungary in a Note Verbale of 14 Feb- 
ruary 1992 had made clear its view that Variant C was a contravention of 
the 1977 Treaty (see paragraph 64 above); Czechoslovakia insisted on the 
implementation of Variant C as a condition for further negotiation. On 
26 February 1992, in a letter to his Czechoslovak counterpart, the Prime 
Minister of Hungary described the impending diversion of the Danube as 
"a serious breach of international law" and stated that, unless work was 
suspended while further enquiries took place, "the Hungarian Govern- 
ment [would] have no choice but to respond to this situation of necessity 
by terminating the 1977 inter-State Treaty". In a Note Verbale dated 
18 March 1992, Czechoslovakia reaffirmed that, while it was prepared to 
continue negotiations "on every level", it could not agree "to stop al1 
work on the provisional solution". 


On 24 March 1992, the Hungarian Parliament passed a resolution 
authorizing the Government to terminate the 1977 Treaty if Czechoslo- 
vakia did not stop the works by 30 April 1992. On 13 April 1992, the 
Vice-President of the Commission of the European Communities wrote 
to both parties confirming the willingness of the Commission to chair a 
committee of independent experts including representatives of the two 
countries, in order to assist the two ~ o v e r n m e n t s  in identifying a mutu- 
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qui lui incombent en droit international, et que la mesure doit partant 
être réversible. 


88. Au vu des conclusions auxquelles elle est parvenue ci-dessus, la 
Cour répond à la question qui lui a été posée à l'article 2, paragraphe 1 ,  
alinéa b ) ,  du compromis (voir paragraphe 60) que la Tchécoslovaquie 
était en droit de recourir, en novembre 1991, à la variante C,  dans la 
mesure où elle se bornait alors à entamer des travaux qui ne préjugeaient 
pas de la décision définitive qu'elle devait prendre. En revanche, la Tché- 
coslovaquie n'était pas en droit de mettre en service cette variante à partir 
d'octobre 1992. 


89. Aux termes de l'article 2, paragraphe 1, alinéa c ) ,  du compromis, il 
est demandé à la Cour en troisième lieu de dire «quels sont les effets juri- 
diques de la notification, le 19 mai 1992, de la terminaison du traité par la 
République de Hongrie)). 


La Cour relèvera qu'il lui a été demandé de déterminer les effets juri- 
diques de la notification de terminaison du  traité effectuée à la date du 
19 mai 1992. Elle se bornera en conséquence à répondre à cette question. 


90. La Cour rappellera que, début 1992, les parties au  traité de 1977 
avaient clairement fait connaître leurs positions respectives sur le recours 
par la Tchécoslovaquie à la variante C. Dans une note verbale du  
14 février 1992, la Hongrie avait fait savoir qu'elle considérait que la 
variante C contrevenait au  traité de 1977 (voir paragraphe 64 ci-dessus); 
la Tchécoslovaquie faisait de la mise en œuvre de la variante C une condi- 
tion de toute nouvelle négociation. Le 26 février 1992, dans une lettre à 
son homologue tchécoslovaque, le premier ministre hongrois décrivit le 
détournement imminent du  Danube comme «une grave violation du 
droit international)) et affirma qu'A moins que les travaux ne soient sus- 
pendus pendant la réalisation de nouvelles études «le Gouvernement 
hongrois n'aura[it] d'autre choix, pour faire face Li cette situation de 
nécessité, que de mettre fin au traité interétatique de 1977)). Dans une 
note verbale du  18 mars 1992, la Tchécoslovaquie réaffirma que, tout en 
étant disposée a poursuivre les négociations ((A tous les niveaux)), elle ne 
pouvait pas accepter ((d'arrêter les travaux afférents à la solution provi- 
soire )). 


Le 24 mars 1992, le Parlement hongrois adopta une résolution par 
laquelle il autorisait le gouvernement à mettre fin au traité de 1977 si la 
Tchécoslovaquie n'avait pas cessé les travaux au 30 avril 1992. Le 13 avril 
1992, le vice-président de la Commission des Communautés européennes 
écrivit aux deux parties pour leur confirmer que la Commission était dis- 
posée à présider un comité d'experts indépendants, comprenant des repré- 
sentants des deux pays, en vue d'aider les deux gouvernements à dégager 
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ally acceptable solution. Commission involvement would depend on each 
Government not taking "any steps . . . which would prejudice possible 
actions to be undertaken on the basis of the report's findings". The 
Czechoslovak Prime Minister stated in a letter to the Hungarian Prime 
Minister dated 23 April 1992, that his Government continued to be inter- 
ested in the establishment of the proposed committee "without any pre- 
liminary conditions"; criticizing Hungary's approach, he refused to sus- 
pend work on the provisional solution, but added, "in my opinion, there 
is still time, until the damming of the Danube (Le., until October 31, 
1992), for resolving disputed questions on the basis of agreement of both 
States". 


On 7 May 1992, Hungary, in the very resolution in which it decided on 
the termination of the Treaty, made a proposal, this time to the Slovak 
Prime Minister, for a six-month suspension of work on Variant C. The 
Slovak Prime Minister replied that the Slovak Government remained 
ready to negotiate, but considered preconditions "inappropriate". 


91. On 19 May 1992, the Hungarian Government transmitted to the 
Czechoslovak Government a Declaration notifying it of the termination 
by Hungary of the 1977 Treaty as of 25 May 1992. In a letter of the same 
date from the Hungarian Prime Minister to the Czechoslovak Prime 
Minister, the immediate cause for termination was specified to be Czecho- 
slovakia's refusal, expressed in its letter of 23 April 1992, to suspend the 
work on Variant C during mediation efforts of the Commission of the 
European Communities. In its Declaration, Hungary stated that it could 
not accept the deleterious effects for the environment and the conserva- 
tion of nature of the implementation of Variant C which would be prac- 
tically equivalent to the dangers caused by the realization of the original 
Project. I t  added that Variant C infringed numerous international agree- 
ments and violated the territorial integrity of the Hungarian State by 
diverting the natural course of the Danube. 


92. During the proceedings, Hungary presented five arguments in sup- 
port of the lawfulness, and thus the effectiveness, of its notification of 
termination. These were the existence of a state of necessity; the impos- 
sibility of performance of the Treaty; the occurrence of a fundamental 
change of circumstances; the material breach of the Treaty by Czecho- 
slovakia; and, finally, the development of new norms of international 
environmental law. Slovakia contested each of these grounds. 


93. On the first point, Hungary stated that, as Czechoslovakia had 
"remained inflexible" and continued with its im~lementation of Variant 
C, "a temporary state of necessity eventually became permanent, justify- 
ing termination of the 1977 Treaty". 


Slovakia, for its part, denied that a state of necessity existed on the 
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une solution qu'ils puissent tous deux accepter. La participation de la 
Commission était subordonnée à la condition que les deux gouverne- 
ments s'abstiennent de prendre «des mesures susceptibles de porter 
atteinte aux actions qu'il pourrait y avoir lieu d'entreprendre sur la base 
des conclusions du rapport)). Le premier ministre tchécoslovaque, dans 
une lettre du 23 avril 1992 adressée au premier ministre hongrois, fit 
savoir que son gouvernement était toujours intéressé, ((sans conditions 
préalables)), à la constitution du comité envisagé; critiquant l'attitude de 
la Hongrie, il refusait de suspendre les travaux relatifs à la solution pro- 
visoire, mais ajoutait: ((selon moi, d'ici le barrage du Danube (c'est- 
à-dire d'ici au  31 octobre 1992), il reste du temps pour résoudre les 
questions litigieuses sur la base d'un accord entre les deux Etatsn. 


Le 7 mai 1992, la Hongrie, dans la résolution même ou elle prenait la 
décision de mettre fin au  traité, proposa, cette fois au  premier ministre 
slovaque, une suspension de six mois des travaux relatifs à la variante C .  
Le premier ministre slovaque répondit que le Gouvernement slovaque 
était toujours prêt à négocier, mais qu'il considérait ((inapproprié)) de 
poser des conditions préalables. 


91. Le 19 mai 1992, le Gouvernement hongrois transmit au Gouverne- 
ment tchécoslovaque une déclaration portant notification de la terminai- 
son, par la Hongrie, du traité de 1977, à compter du 25 mai 1992. Dans 
une lettre du même jour adressée au premier ministre tchécoslovaque, le 
premier ministre hongrois précisait que la cause immédiate de la terminai- 
son était le refus de la Tchécoslovaquie. exprimé dans sa lettre du 23 avril 
1992, de suspendre les travaux afférents à la variante C pendant les efforts 
de médiation de la Commission des Communautés européennes. Dans sa 
déclaration, la Hongrie disait qu'elle ne pouvait accepter les effets néfastes 
de la mise en œuvre de la variante C sur l'environnement et sur la protec- 
tion de la nature, qui seraient pratiquement équivalents aux dangers créés 
par la réalisation du projet initial. Elle ajoutait que la variante C contre- 
venait à de nombreux accords internationaux et violait l'intégrité territo- 
riale de la Hongrie en détournant le Danube de son cours naturel. 


92. Au cours de la procédure, la Hongrie a présenté cinq motifs en vue 
de démontrer que la notification de terminaison était licite, et par suite 
effective: l'existence d'un état de nécessité, l'impossibilité d'exécuter le 
traité, la survenance d'un changement fondamental de circonstances, la 
violation substantielle du traité par la Tchécoslovaquie et, enfin, I'appari- 
tion de nouvelles normes de droit international de l'environnement. La 
Slovaquie a contesté chacun de ces motifs. 


93. Sur le premier point, la Hongrie a affirmé que, puisque la Tché- 
coslovaquie ((était demeurée inflexible)) et avait poursuivi la mise en 
œuvre de  la variante C, ((l'état provisoire de nécessité [était] finalement 
devenu permanent, justifiant ainsi la terminaison du traité de 1977)). 


Pour sa part, la Slovaquie, se fondant sur ce qu'elle estime être les don- 
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basis of what it saw as the scientific facts; and argued that even if such a 
state of necessity had existed, this would not give rise to a right to ter- 
minate the Treaty under the Vienna Convention of 1969 on the Law of 
Treaties. 


94. Hungary's second argument relied on the terms of Article 61 of the 
Vienna Convention, which is worded as follows: 


"Article 61  
Supervening Impossibility of' Pe~forrnunce 


1. A party may invoke the impossibility of performing a treaty as 
a ground for terminating or  withdrawing from it if the impossibility 
results from the permanent disappearance or  destruction of an object 
indispensable for the execution of the treaty. If the impossibility is 
temporary, it may be invoked only as a ground for suspending the 
operation of the treaty. 


2. Impossibility of performance may not be invoked by a party as 
a ground for terminating, withdrawing from or suspending the opera- 
tion of a treaty if the impossibility is the result of a breach by that 
party either of an obligation under the treaty or  of any other inter- 
national obligation owed to any other party to the treaty." 


Hungary declared that it could not be "obliged to fulfil a practically 
impossible task, namely to construct a barrage system on its own terri- 
tory that would cause irreparable environmental damage". It concluded 
that 


"By May 1992 the essential object of the Treaty - an economic 
joint investment which was consistent with environmental protection 
and which was operated by the two parties jointly - had perma- 
nently disappeared, and the Treaty had thus become impossible to 
perform." 


In Hungary's view, the "object indispensable for the execution of the 
treaty", whose disappearance or  destruction was required by Article 61 of 
the Vienna Convention, did not have to be a physical object, but could 
also include, in the words of the International Law Commission, "a legal 
situation which was the raison d'être of the rights and obligations". 


Slovakia claimed that Article 61 was the only basis for invoking impos- 
sibility of performance as a ground for termination, that paragraph 1 of 
that Article clearly contemplated physical "disappearance or destruction" 
of the object in question, and that, in any event, paragraph 2 precluded 
the invocation of impossibility "if the impossibility is the result of a 
breach by that party . . . of an obligation under the treaty". 


95. As to "fundamental change of circumstances", Hungary relied on 
Article 62 of the Vienna Convention on the Law of Treaties which states 
as follows: 







nées scientifiques, a contesté l'existence d'un état de nécessité et a fait 
valoir que, même si un tel état de nécessité avait existé, il n'aurait pu 
conférer le droit de mettre fin au traité en vertu de la convention de 
Vienne de 1969 sur le droit des traités. 


94. Le deuxième argument de la Hongrie était tiré des termes de I'ar- 
ticle 61 de la convention de Vienne, ainsi libellé: 


Survrnunce d'une situution rendunt Iéxkcution impossible 
1. Une partie peut invoquer l'impossibilité d'exécuter un traité 


comme motif pour y mettre fin ou pour s'en retirer si cette impossi- 
bilité résulte de la disparition ou destruction définitives d'un objet 
indispensable à l'exécution de ce traité. Si l'impossibilité est tempo- 
raire, elle peut être invoquée seulement comme motif pour suspendre 
l'application du traité. 


2. L'impossibilité d'exécution ne peut être invoquée par une partie 
comme motif pour mettre fin au traité, pour s'en retirer ou pour en sus- 
pendre I'application si cette impossibilité résulte d'une violation, par la 
partie qui l'invoque, soit d'une obligation du traité, soit de toute autre 
obligation internationale à l'égard de toute autre partie au traité. )) 


La Hongrie a déclaré qu'elle ne pouvait «être obligée d'accomplir une 
tâche pratiquement impossible, à savoir construire un système de barrage 
sur son propre territoire qui causerait des dommages irréparables à 
l'environnement)). Elle a conclu que: 


En mai 1992 l'objet essentiel du traité - un investissement éco- 
nomique conjoint qui était compatible avec la protection de I'envi- 
ronnement et qui était exploité par les deux parties conjointement - 
avait disparu de manière permanente, et [que] le traité était donc 
devenu impossible à exécuter. )) 


De l'avis de la Hongrie, il n'est pas nécessaire que la disparition ou la 
destruction de l'«objet indispensable à l'exécution de ce traité)), qu'exige 
l'article 61 de la convention de Vienne, vise un objet physique; i l  peut 
aussi s'agir, suivant les termes utilisés par la Commission du droit inter- 
national, d'«une situation juridique qui constituait la raison d'être des 
droits et obligations)). 


La Slovaquie a prétendu que la seule base sur laquelle l'impossibilité 
d'exécution puisse t-tre invoquée comme motif de  terminaison d'un traité 
est indiquée à l'article 61 de la convention de Vienne; que le paragraphe 1 
de cet article envisage manifestement la ((disparition ou destruction)) 
matérielle de  l'objet dont il s'agit; et que, en tout état de cause, selon le 
paragraphe 2, on ne peut invoquer l'impossibilité d'exécution «si cette 
impossibilité résulte d'une violation, par la partie qui l'invoque, ... d'une 
obligation aux termes du traité)). 


95. En ce qui concerne le ((changement fondamental de circons- 
tances)), la Hongrie se fonde sur l'article 62 de la convention de Vienne 
sur le droit des traités, ainsi conçu: 







"Article 62 


Fundumrntul Chunge of Circunzstances 


1. A fundamental change of circumstances which has occurred 
with regard to those existing at  the time of the conclusion of a treaty, 
and which was not foreseen by the parties, may not be invoked as a 
ground for terminating or  withdrawing from the treaty unless: 


( a )  the existence of those circumstances constituted an  essential 
basis of the consent of the parties to be bound by the treaty; 
and 


( h )  the effect of the change is radically to transform the extent of 
obligations still to be performed under the treaty. 


2. A fundamental change of circumstances may not be invoked as 
a ground for terminating or withdrawing from a treaty: 


( a )  if the treaty establishes a boundary; or  
( h )  if the fundamental change is the result of a breach by the party 


invoking it either of an obligation under the treaty or  of any 
other international obligation owed to any other party to the 
treaty. 


3. If, under the foregoing paragraphs, a party may invoke a fun- 
damental change of circumstances as a ground for terminating or 
withdrawing from a treaty it may also invoke the change as a ground 
for suspending the operation of the treaty." 


Hungary identified a number of "substantive elements" present at the 
conclusion of the 1977 Treaty which it said had changed fundamentally 
by the date of notification of termination. These included the notion 
of "socialist integration", for which the Treaty had originally been a 
"vehicle", but which subsequently disappeared; the "single and indivisible 
operational system", which was to be replaced by a unilateral scheme; 
the fact that the basis of the planned joint investment had been over- 
turned by the sudden emergence of both States into a market economy; 
the attitude of Czechoslovakia which had turned the "framework treaty" 
into an  "immutable norm"; and, finally, the transformation of a treaty 
consistent with environmental protection into "a prescription for envi- 
ronmental disaster". 


Slovakia, for its part, contended that the changes identified by Hun- 
gary had not altered the nature of the obligations under the Treaty from 
those originally undertaken, so that no entitlement to terminate it arose 
from them. 


96. Hungary further argued that termination of the Treaty was justi- 
fied by Czechoslovakia's material breaches of the Treaty, and in this 
regard it invoked Article 60 of the Vienna Convention on the Law of 
Treaties, which provides: 
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«.4rticle 62 
Cllangement fondumental de circonstances 


1. Un changement fondamental de circonstances qui s'est produit 
par rapport à celles qui existaient au  moment de la conclusion d'un 
traité et qui n'avait pas été prévu par les parties ne peut pas être 
invoqué comme motif pour mettre fin au  traité ou pour s'en retirer, 
à moins que: 


u) l'existence de ces circonstances n'ait constitué une base essen- 
tielle du consentement des parties à être liées par le traité; et que 


b) ce changement n'ait pour effet de transformer radicalement la 
portée des obligations qui restent à exécuter en vertu du traité. 


2. Un changement fondamental de circonstances ne peut pas être 
invoqué comme motif pour mettre fin à un traité ou pour s'en retirer: 


u)  s'il s'agit d'un traité établissant une frontière; ou 
h )  si le changement fondamental résulte d'une violation, par la par- 


tie qui l'invoque, soit d'une obligation du  traité, soit de toute 
autre obligation internationale a l'égard de toute autre partie au 
traité. 


3. Si une partie peut, conformément aux paragraphes qui précè- 
dent, invoquer un changement fondamental de circonstances comme 
motif pour mettre fin à un traité ou pour s'en retirer, elle peut éga- 
lement ne l'invoquer que pour suspendre l'application du traité. )) 


La Hongrie a énuméré divers ((éléments de fond» présents lors de la 
conclusion du traité de 1977 qui, selon elle, avaient fondamentalement 
changé à la date à laquelle elle a notifié qu'elle mettait fin au  traité. 
Parmi ces éléments, elle a évoqué la notion d'«intégration socialiste)), 
dont le traité avait été initialement «le vecteur)), mais qui avait par la 
suite disparu; le ((système d'ouvrages opérationnel, unique et indivi- 
sible)), auquel avait été substitué un projet unilatéral; le fait que la base 
de l'investissement conjoint prévu avait été radicalement transformée 
avec l'entrée soudaine des deux Etats dans l'économie de marché; I'atti- 
tude de la Tchécoslovaquie qui avait fait d'un « traité-cadre» une «norme 
immuable)); et enfin, la transformation d'un traité qui tenait compte de 
la protection de l'environnement en «traité porteur de catastrophes éco- 
logiques ». 


La Slovaquie, quant à elle, a soutenu que les changements signalés par 
la Hongrie n'avaient pas modifié la nature des obligations prévues initia- 
lement au  traité, de sorte qu'aucun droit d'y mettre fin ne pouvait décou- 
ler de ces changements. 


96. La Hongrie a en outre fait valoir que la terminaison du traité était 
justifiée du fait des violations substantielles de ce traité commises par la 
Tchécoslovaquie, et elle a invoqué à cet égard l'article 60 de la conven- 
tion de Vienne sur le droit des traités, qui dispose: 
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"Article 60 
Terminution or Suspension of the Operution o f u  Treaty 


us u Consequence of Its Breach 


1. A material breach of a bilateral treaty by one of the parties 
entitles the other to invoke the breach as a ground for terminating 
the treaty or suspending its operation in whole or in part. 


2. A material breach of a multilateral treaty by one of the parties 
entitles : 


( a )  the other parties by unanimous agreement to suspend the opera- 
tion of the treaty in whole or in part or to terminate it either: 


(i) in the relations between themselves and the defaulting State, 
or  


(ii) as between al1 the parties; 


( b )  a party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or  in part in 
the relations between itself and the defaulting State; 


(c) any party other than the defaulting State to invoke the breach 
as a ground for suspending the operation of the treaty in whole 
or  in part with respect to itself if the treaty is of such a charac- 
ter that a material breach of its provisions by one party radi- 
cally changes the position of every party with respect to the 
further performance of its obligations under the treaty. 


3. A niaterial breach of a treaty, for the purposes of this article, 
consists in: 


( a )  a repudiation of the treaty not sanctioned by the present Con- 
vention; or  


( 6 )  the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 


4. The foregoing paragraphs are without prejudice to any provi- 
sion in the treaty applicable in the event of a breach. 


5.  Paragraphs 1 to 3 d o  not apply to provisions relating to the 
protection of the human person contained in treaties of a humani- 
tarian character, in particular to provisions prohibiting any form of 
reprisals against perçons protected by such treaties." 


Hungary claimed in particular that Czechoslovakia violated the 1977 
Treaty by proceeding to the construction and putting into operation of 
Variant C, as well as failing to comply with its obligations under Ar- 
ticles 15 and 19 of the Treaty. Hungary further maintained that Czecho- 
slovakia had breached other international conventions (among them the 
Convention of 31 May 1976 on the Regulation of Water Management 
Issues of Boundary Waters) and general international law. 
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( ( A  rticlc 60 
E'ctinction d'un truité ou su.spension de son upplication 


comme conséyuence de su violution 


1. Une violation substantielle d'un traité bilatéral par I'une des 
parties autorise l'autre partie à invoquer la violation comme motif 
pour mettre fin au  traité ou suspendre son application en totalité ou 
en partie. 


2. Une violation substantielle d'un traité multilatéral par I'une des 
parties autorise : 


U )  les autres parties, agissant par accord unanime, à suspendre I'appli- 
cation du traité en totalité ou en partie ou a mettre fin à celui-ci: 


i )  soit dans les relations entre elles-mêmes et 1'Etat auteur de la 
violation, 


ii) soit entre toutes les parties; 


6) une partie spécialement atteinte par la violation à invoquer 
celle-ci comme motif de suspension de  l'application du traité 
en totalité ou en partie dans les relations entre elle-même et I'Etat 
auteur de la violation; 


c )  toute partie autre que I'Etat auteur de la violation a invoquer la 
violation comme motif pour suspendre l'application du traité en 
totalité ou en partie en ce qui la concerne si ce traité est d'une 
nature telle qu'une violation substantielle de ses dispositions par 
une partie modifie radicalement la situation de chacune des parties 
quant à l'exécution ultérieure de ses obligations en vertu du traité. 


3. Aux fins du présent article, une violation substantielle d'un 
traité est constituée par: 


a )  un rejet du traité non autorisé par la présente convention; ou 


6) la violation d'une disposition essentielle pour la réalisation de  
l'objet ou du but du traité. 


4. Les paragraphes qui précèdent ne portent atteinte a aucune dis- 
position du  traité applicable en cas de violation. 


5. Les paragraphes 1 à 3 ne s'appliquent pas aux dispositions rela- 
tives à la protection de la personne humaine contenues dans des 
traités de caractère humanitaire, notamment aux dispositions 
excluant toute forme de représailles à l'égard des personnes pro- 
tégées par lesdits traités. » 


La Hongrie a prétendu en particulier que la Tchécoslovaquie avait violé 
le traité de 1977 en procédant à la construction et à la mise en service 
de la variante C, et en manquant a ses obligations au  titre des articles 15 
et 19 du traité. La Hongrie a par ailleurs soutenu que la Tchécoslova- 
quie avait méconnu d'autres conventions internationales (dont la conven- 
tion sur la réglementation en matière d'eaux frontières du 3 1 mai 1976) et 
le droit international général. 
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Slovakia denied that there had been, on the part of Czechoslovakia or  
on its part, any material breach of the obligations to  protect water qual- 
ity and nature, and claimed that Variant C, far from being a breach, was 
devised as "the best possible approximate application" of the Treaty. It 
furthermore denied that Czechoslovakia had acted in breach of other 
international conventions or  general international law. 


97. Finally, Hungary argued that subsequently imposed requirements 
of international law in relation to the protection of the environment pre- 
cluded performance of the Treaty. The previously existing obligation not 
to cause substantive damage to the territory of another State had, Hun- 
gary claimed, evolved into an  ergu omnes obligation of prevention of 
damage pursuant to the "precautionary principle". On this basis, Hun- 
gary argued, its termination was "forced by the other party's refusal to 
suspend work on Variant Cm. 


Slovakia argued, in reply, that none of the intervening developments in 
environmental law gave rise to norms of jus  cogens that would override 
the Treaty. Further, it contended that the claim by Hungary to be 
entitled to take action could not in any event serve as legal justification 
for termination of the Treaty under the law of treaties, but belonged 
rather "to the language of self-help or  reprisals". 


98. The question, as formulated in Article 2, paragraph 1 ( c ) ,  of the 
Special Agreement, deals with treaty law since the Court is asked to 
determine what the legal effects are of the notification of termination of 
the Treaty. The question is whether Hungary's notification of 19 May 
1992 brought the 1977 Treaty to an end, or  whether it did not meet the 
requirements of international law, with the consequence that it did not 
terminate the Treaty. 


99. The Court has referred earlier to the question of the applicability 
to the present case of the Vienna Convention of 1969 on the Law of Trea- 
ties. The Vienna Convention is not directly applicable to the 1977 Treaty 
inasmuch as both States ratified that Convention only after the Treaty's 
conclusion. Consequently only those rules which are declaratory of cus- 
tomary law are applicable to the 1977 Treaty. As the Court has already 
stated above (see paragraph 46), this is the case, in many respects, with 
Articles 60 to 62 of the Vienna Convention. relatine to termination or " 
suspension of the operation of a treaty. On this, the Parties, too, were 
broadly in agreement. 


100. The 1977 Treaty does not contain any provision regarding its ter- 
mination. Nor is there any indication that the parties intended to admit 
the possibility of denunciation or withdrawal. On the contrary, the 
Treaty establishes a long-standing and durable régime of joint investment 
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La Slovaquie a nié qu'il y ait eu, de la part de la Tchécoslovaquie ou de 
sa propre part, une violation substantielle des obligations de protéger la 
qualité de l'eau et la nature, et a affirmé que la variante C, loin d'être une 
violation du  traité, constituait en fait «la meilleure application possible 
[du traité] par approximation)). Elle a en outre nié que la Tchécoslova- 
quie ait méconnu d'autres conventions internationales ou le droit inter- 
national général. 


97. La Hongrie a enfin soutenu que les normes du  droit international 
qui se sont imposées par la suite en matière de protection de l'environ- 
nement rendaient impossible l'exécution du  traité. L'obligation qui exis- 
tait préalablement de ne pas causer de dommage substantiel au  territoire 
d'un autre Etat était devenue avec le temps, au  dire de la Hongrie, une 
obligation ergu otnnes de prévention des dommages conformément au  
((principe de précaution)). Sur cette base, la Hongrie a fait valoir qu'elle 
avait été contrainte de mettre fin au  traité «en raison du refus de l'autre 
partie de  suspendre les travaux relatifs a la variante C D .  


La Slovaquie a exposé, en réponse, qu'aucun des nouveaux dévelop- 
pements du  droit international de l'environnement n'avait engendré de  
normes de jus cogens qui prévaudraient sur le traité. Elle a soutenu en 
outre que le droit a agir dont la Hongrie entend se prévaloir n'aurait pu en 
tout état de cause justifier légalement la terminaison du traité en vertu du 
droit des traités, mais relevait bien davantage «du vocabulaire de I'auto- 
protection ou des représailles)). 


98. Telle qu'elle est formulée à l'article 2, paragraphe 1, alinéa c), du  
compromis, la question posée relève du droit des traités puisque la Cour 
est ~ r i é e  de dire auels sont les effets iuridiaues de la notification de ter- 
minaison du traité. Il s'agit de savoir si la notification hongroise du 
19 mai 1992 a mis fin au  traité de 1977 ou n'a Das eu cet effet. faute d'être 
conforme aux exigences du droit international. 


99. La Cour a déjà évoqué la question de l'applicabilité à la présente 
espèce de  la convention de  Vienne de  1969 sur le droit des traités. La 
convention de Vienne n'est pas directement applicable au  traité de 1977 
dans la mesure où les deux Etats n'ont ratifié cette convention qu'après 
avoir conclu le traité. En conséquence, seules les règles de la convention 
qui sont déclaratoires du droit coutumier sont applicables au  traité de 
1977. Comme la Cour l'a indiqué ci-dessus (voir paragraphe 46), tel est le 
cas, a bien des égards, des articles 60 à 62 de  la convention de Vienne 
relatifs à l'extinction et a la suspension de l'application des traités. Les 
Parties en ont aussi largement convenu. 


100. Le traité de 1977 ne contient pas de disposition concernant sa ter- 
minaison. Rien n'indique non plus que les parties entendaient admettre la 
possibilité de dénoncer le traité ou de s'en retirer. Au contraire, le traité 
établit un système durable d'investissement conjoint et d'exploitation 
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and joint operation. Consequently, the parties not having agreed other- 
wise, the Treaty could be terminated only on the limited grounds enu- 
merated in the Vienna Convention. 


101. The Court will now turn to the first ground advanced by Hun- 
gary, that of the state of necessity. In this respect, the Court will merely 
observe that, even if a state of necessity is found to exist, it is not a 
ground for the termination of a treaty. It may only be invoked to exon- 
erate from its responsibility a State which has failed to implement a 
treaty. Even if found justified, it does not terminate a Treaty; the Treaty 
may be ineffective as long as the condition of necessity continues to exist ; 
it may in fact be dormant, but - unless the parties by mutual agreement 
terminate the Treaty - it continues to exist. As soon as the state of 
necessity ceases to exist, the duty to comply with treaty obligations 
revives. 


102. Hungary also relied on the principle of the impossibility of per- 
formance as reflected in Article 61 of the Vienna Convention on the Law 
of Treaties. Hungary's interpretation of the wording of Article 61 is, 
however, not in conformity with the terms of that Article, nor with the 
intentions of the Diplomatic Conference which adopted the Convention. 
Article 6 1, paragraph 1, requires the "permanent disappearance or 
destruction of an object indispensable for the execution" of the treaty to 
justify the termination of a treaty on grounds of impossibility of perform- 
ance. During the conference, a proposal was made to extend the scope of 
the article by including in it cases such as the impossibility to make cer- 
tain payments because of serious financial difficulties (Ojjciul  Records of 
the United Nations Conjerence on the Luiv qf' Treuties, First Session, 
Vienna, 26 Murch-24 Muy 1968, doc. A/CONF.39/11, Summary records 
of the plenary meetings and of the meetings of the Committee of the 
Whole, 62nd Meeting of the Committee of the Whole, pp. 361-365). 
Although it was recognized that such situations could lead to a preclu- 
sion of the wrongfulness of non-performance by a party of its treaty 
obligations, the participating States were not prepared to consider such 
situations to be a ground for terminating or suspending a treaty, 
and preferred to limit themselves to a narrower concept. 


103. Hungary contended that the essential object of the Treaty - an 
economic joint investment which was consistent with environmental pro- 
tection and which was operated by the two contracting parties jointly - 
had permanently disappeared and that the Treaty had thus become 
impossible to perform. It is not necessary for the Court to determine 
whether the term "object" in Article 61 can also be understood to 
embrace a legal régime as in any event, even if that were the case, it 
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conjointe. Par conséquent, les parties n'en ayant pas convenu autrement, 
le traité ne pouvait prendre fin que pour les motifs énumérés limitative- 
ment dans la convention de Vienne. 


101. La Cour examinera maintenant le premier motif invoqué par la 
Hongrie, a savoir celui tiré de l'état de nécessité. A cet égard, la Cour se 
bornera a observer que même si l'existence d'un état de nécessité est éta- 
blie, i l  ne peut être mis fin a un traité sur cette base. L'état de nécessité ne 
peut être invoqué que pour exonérer de sa responsabilité un Etat qui n'a 
pas exécuté un traité. Même si l'on considère que l'invocation de ce motif 
est justifiée, le traité ne prend pas fin pour autant;  il peut être privé d'effet 
tant que l'état de nécessité persiste; il peut être inopérant en fait, mais il 
reste en vigueur, a moins que les parties n'y mettent fin d'un commun 
accord. Dès que l'état de nécessité disparaît, le devoir de s'acquitter des 
obligations découlant du traité renaît. 


102. La Hongrie invoque aussi le principe de l'impossibilité d'exécu- 
tion tel que traduit à I'article 61 de la convention de Vienne sur le droit 
des traités. Toutefois elle semble interpréter cette disposition d'une façon 
qui n'est conforme ni à son libellé ni aux intentions exprimées lors de la 
conférence diplomatique qui a adopté la convention. Le paragraphe 1 de 
l'article 61 exige qu'il y ait eu ((disparition ou destruction définitives d'un 
objet indispensable à l'exécution» d'un traité, pour que l'impossibilité 
d'exécution puisse justifier la terniinaison dudit traité. Au cours de la 
conférence, il a été proposé d'élargir la portée de cet article jusqu'à 
inclure des cas tels que I'impossjbilité d'effectuer certains paiements en 
raison de difficultés financières graves (Doc~rnent~s oJ$cicls dc2 lu confZ- 
r-cnce des "Vutioris Unies sur. le droir des truitGs, pr.c~rni6r.e session, Vienne, 
26 niurs-24 filui 1968, doc. A/CONF.39/11, comptes rendus analytiques 
des séances plénières et des séances de la commission plénière, 62' séance 
de la commission plénière, p. 393-397). Bien qu'il ait été admis que de 
telles situations pourraient exclure I'illicéité de l'inexécution, par une par- 
tie, de ses obligations conventionrielles, les Etats participants n'ont pas 
été disposés à en faire un motif d'extinction ou de  suspension d'un traité 
et ont préféré s'en tenir à une conception plus étroite. 


103. La Hongrie a soutenu que l'objet essentiel du traité - un inves- 
tissement économique conjoint compatible avec la protection de I'envi- 
ronnement et exploité conjointement par les deux parties contractantes 
- avait définitivement disparu, et que l'exécution du  traité était ainsi 
devenue impossible. La Cour n'a pas a déterminer si le mot «objet» figu- 
rant à I'article 61 peut aussi être interprété comme visant un régime juri- 
dique car en tout état de cause, même si tel était le cas, elle aurait a 







would have to conclude that in this instance that régime had not defini- 
tively ceased to  exist. The 1977 Treaty - and in particular its Articles 15, 
19 and 20 - actually made available to the parties the necessary means 
to proceed at any time, by negotiation, to the required readjustments 
between economic imperatives and ecological imperatives. The Court 
would add that, if the joint exploitation of the investment was no longer 
possible, this was originally because Hungary did not carry out most of 
the works for which it was responsible under the 1977 Treaty; Article 61, 
paragraph 2, of the Vienna Convention expressly provides that impossi- 
bility of performance may not be invoked for the termination of a treaty 
by a party to that treaty when it results from that party's own breach of 
an obligation flowing from that treaty. 


104. Hungary further argued that it was entitled to invoke a number 
of events which, cumulatively, would have constituted a fundamental 
change of circumstances. In this respect it specified profound changes of 
a political nature, the Project's diminishing economic viability, the 
progress of environmental knowledge and the development of new norms 
and prescriptions of international environmental law (see paragraph 95 
above). 


The Court recalls that, in the Fislzrries Jurisdiction case, it stated that 


"Article 62 of the Vienna Convention on the Law of Treaties, . . . 
may in many respects be considered as a codification of existing cus- 
tomary law on the subject of the termination of a treaty relationship 
on account of change of circumstances" (I. C. J. Reports 1973, p. 63, 
para. 36). 


The prevailing political situation was certainly relevant for the conclu- 
sion of the 1977 Treaty. But the Court will recall that the Treaty provided 
for a joint investment programme for the production of energy, the con- 
trol of floods and the improvement of navigation on the Danube. In the 
Court's view, the prevalent political conditions were thus not so closely 
linked to the object and purpose of the Treaty that they constituted an 
essential basis of the consent of the parties and, in changing, radically 
altered the extent of the obligations still to be performed. The same holds 
good for the economic system in force at the time of the conclusion of the 
1977 Treaty. Besides, even though the estimated profitability of the 
Project might have appeared less in 1992 than in 1977, it does not appear 
from the record before the Court that it was bound to diminish to such 
an extent that the treaty obligations of the parties would have been radi- 
cally transformed as a result. 


The Court does not consider that new developments in the state of 
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conclure qu'en l'espèce ce régime n'avait pas définitivement disparu. Le 
traité de 1977 - et en particulier ses articles 15, 19 et 20 - offrait en 
effet aux parties les moyens nécessaires pour procéder a tout moment, 
par voie de négociation, aux réajustements requis entre impératifs écono- 
miques et impératifs écologiques. L.a Cour ajoutera que, si l'exploitation 
conjointe de l'investissement n'a plus été possible, c'est, ii l'origine, parce 
que la Hongrie n'a pas exécuté la plupart des travaux qui lui incombaient 
aux termes du traité de 1977; or le paragraphe 2 de l'article 61 de la 
convention de Vienne prévoit expressément que l'impossibilité d'exécu- 
tion ne peut être invoquée pour la terminaison d'un traité par une partie 
a ce traité lorsque cette impossibilité résulte de la violation par la même 
partie d'une obligation découlant dudit traité. 


104. La Hongrie soutient en outre qu'elle était en droit d'invoquer 
divers événements qui, en se cumulant, auraient constitué un changement 
fondamental de circonstances. A cet effet, elle a plus particulièrement 
mentionné des changements profonds de nature politique, le fait que le 
projet devenait de moins en moins rentable, les progrès des connaissances 
en matière d'environnement et le développement de nouvelles normes et 
prescriptions du droit international de l'environnement (voir para- 
graphe 95 ci-dessus). 


La Cour rappellera que, dans l'affaire de la Compétence en mutière de 
pr^cherie.s, elle a dit que 


((l'article 62 de la convention de Vienne sur le droit des traités ... 
peut, a bien des égards, être considéré comme une codification du  
droit coutumier existant en ce qui concerne la cessation des relations 
converitionnelles en raison d'un changement de  circonstances» 
(C.I.J. Recueil 1973, p. 63, par. 36). 


Certes, la situation politique qui prévalait alors a certainement été per- 
tinente au regard de la conclusion du traité de 1977. Mais la Cour rappel- 
lera que ce traité prévoyait un programme d'investissement conjoint pour 
la production d'énergie, la maîtrise des inondations et l'amélioration des 
conditions de navigation sur le Danube. De l'avis de la Cour, les condi- 
tions politiques de l'époque n'étaient donc pas liées a l'objet et au but du 
traité au point de constituer une base essentielle du consentement des 
parties et, en se modifiant, de transformer radicalement la portée des obli- 
gations qui restaient ii exécuter. Il en va de même du système économique 
en vigueur au moment de la conclusion du traité de 1977. Par ailleurs, 
même si la rentabilité estimée du projet pouvait apparaître moins élevée en 
1992 qu'en 1977, il ne ressort pas du dossier soumis a la Cour qu'elle était 
condamnée i chuter dans une proportion telle que les obligations conven- 
tionnelles des parties s'en fussent trouvées radicalement transformées. 


La Cour ne saurait considérer que les nouvelles connaissances acquises 







environmental knowledge and of environmental law can be said to 
have been completely unforeseen. What is more, the formulation of 
Articles 15, 19 and 20, designed to accommodate change, made it pos- 
sible for the parties to take account of such developments and to apply 
them when implementing those treaty provisions. 


The changed circumstances advanced by Hungary are, in the Court's 
view, not of such a nature, either individually or collectively, that their 
effect would radically transform the extent of the obligations still to be 
performed in order to accomplish the Project. A fundamental change of 
circumstances must have been unforeseen; the existence of the circum- 
stances at the time of the Treaty's conclusion must have constituted an 
essential basis of the consent of the parties to be bound by the Treaty. 
The negative and conditional wording of Article 62 of the Vienna Con- 
vention on the Law of Treaties is a clear indication moreover that the 
stability of treaty relations requires that the plea of fundamental change 
of circumstances be applied only in exceptional cases. 


105. The Court will now examine Hungary's argument that it was 
entitled to terminate the 1977 Treaty on the ground that Czechoslovakia 
had violated its Articles 15, 19 and 20 (as well as a number of other con- 
ventions and rules of general international law); and that the planning, 
construction and putting into operatinn of Variant C also amounted to a 
material breach of the 1977 Treatv. 


106. As to that part of Hungary's argument which was based on other 
treaties and general rules of international law, the Court is of the view 
that it is only a material breach of the treaty itself, by a State party to 
that treaty, which entitles the other party to rely on it as a ground for 
terminating the treaty. The violation of other treaty rules or of rules of 
general international law may justify the taking of certain measures, 
including countermeasures, by the injured State, but it does not consti- 
tute a ground for termination under the law of treaties. 


107. Hungary contended that Czechoslovakia had violated Articles 15, 
19 and 20 of the Treaty by refusing to enter into negotiations with Hun- 
gary in order to adapt the Joint Contractual Plan to new scientific and 
legal developments regarding the environment. Articles 15, 19 and 20 
oblige the parties jointly to take, on a continuous basis, appropriate 
measures necessary for the protection of water quality, of nature and of 
fishing interests. 


Articles 15 and 19 expressly provide that the obligations they contain 
shall be implemented by the means specified in the Joint Contractual 
Plan. The failure of the parties to agree on those means cannot, on the 
basis of the record before the Court, be attributed solely to one party. 
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en matière d'environnement et les progrès du  droit de l'environnement 
aient présenté un caractère complètement imprévu. Bien plus, le libellé 
des articles 15, 19 et 20, conçu dans une perspective d'évolution, a mis les 
parties en mesure de tenir compte de ces développements et de  les appli- 
quer lorsqu'elles exécuteraient ces dispositions conventionnelles. 


De l'avis de la Cour, les changements de circonstances que la Hongrie 
invoque ne sont pas, pris séparément ou conjointement, d'une nature telle 
qu'ils aient pour effet de transfornier radicalement la portée des obliga- 
tions qui restent à exécuter pour réaliser le projet. Un changement fon- 
damental de circonstances doit être imprévu; les circonstances existant à 
l'époque où le traité a été conclu doivent avoir constitué une base essen- 
tielle du  consentement des parties à être liées par le traité. Le fait que 
l'article 62 de la convention de Vienne sur le droit des traités soit libellé 
en termes négatifs et conditionnels indique d'ailleurs clairement que la 
stabilité des relations conventionnelles exige que le moyen tiré d'un chan- 
gement fondamental de circonstances ne trouve ii s'appliquer que dans 
des cas exceptionnels. 


105. La Cour examinera maintenant l'argument de la Hongrie selon 
lequel cet Etat était en droit de mettre fin au  traité de 1977 au motif que 
la Tchécoslovaquie en avait violé les articles 15. 19 et 20 (ainsi que plu- 
sieurs autres conventions et règles du droit international général), et que 
la danification. la construction et la mise en service de la variante C 
constituaient aussi une violation substantielle du traité de 1977. 


106. Pour ce qui est de la branche de l'argumentation de la Hongrie 
concernant d'autres conventions et règles générales du droit internatio- 
nal, la Cour estime que seule une violation substantielle du  traité lui- 
même par un Etat p r t i e  audit traité peut mettre l'autre partie en droit de 
s'en prévaloir pour mettre fin aii traité. La violation d'autres règles 
conventionnelles ou d'autres règles du droit international général peut 
justifier l'adoption par 1'Etat lésé de certaines mesures, y compris des 
contre-mesures, mais elle ne saurait justifier qu'il soit mis fin au  traité sur 
la base du droit des traités. 


107. La Hongrie a soutenu que la Tchécoslovaquie avait violé les ar- 
ticles 15, 19 et 20 du traité en refusant d'engager avec elle des négocia- 
tions en vue d'adapter le plan contractuel conjoint pour tenir compte des 
nouveaux progrès scientifiques et juridiques en matière d'environnement. 
Les articles 15, 19 et 20 mettent <i la charge des parties l'obligation de 
prendre conjointement et de façon continue des mesures appropriées 
pour assurer la protection de la qualité des eaux, de  la nature et des inté- 
rêts en matière de pêcheries. 


Les articles 15 et 19 prévoient expressément que les obligations qu'ils 
contiennent seront mises en œuvre selon les modalités prévues au plan 
contractuel conjoint. Que les parties n'aient pu se mettre d'accord sur ces 
modalités ne saurait, sur la base du dossier soumis à la Cour, être 
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The Court has not found sufficient evidence to  conclude that Czechoslo- 
vakia had consistently refused to consult with Hungary about the desir- 
ability or necessity of measures for the preservation of the environment. 
The record rather shows that, while both parties indicated, in principle, a 
willingness to undertake further studies, in practice Czechoslovakia 
refused to countenance a suspension of the works at Dunakiliti and, 
later, on Variant C, while Hungary required suspension as a prior condi- 
tion of environmental investigation because it claimed continuation of 
the work would prejudice the outcome of negotiations. In this regard it 
cannot be left out of consideration that Hungary itself, by suspending the 
works at Nagymaros and Dunakiliti, contributed to the creation of a 
situation which was not conducive to the conduct of fruitful negotiations. 


108. Hungary's main argument for invoking a material breach of the 
Treaty was the construction and putting into operation of Variant C. As 
the Court has found in paragraph 79 above, Czechoslovakia violated the 
Treaty only when it diverted the waters of the Danube into the bypass 
canal in October 1992. In constructing the works which would lead to 
the putting into operation of Variant C, Czechoslovakia did not act 
unlawfully. 


In the Court's view, therefore, the notification of termination by Hun- 
gary on 19 May 1992 was premature. No breach of the Treaty by 
Czechoslovakia had yet taken place and consequently Hungary was not 
entitled to invoke any such breach of the Treaty as a ground for termi- 
nating it when it did. 


-109. In this regard, it should be noted that, according to Hungary's 
Declaration of 19 May 1992, the termination of the 1977 Treaty was to 
take effect as from 25 May 1992, that is only six days later. Both Parties 
agree that Articles 65 to 67 of the Vienna Convention on the Law of 
Treaties, if not codifying customary law, at least generally reflect custom- 
ary international law and contain certain procedural principles which are 
based on an obligation to act in good faith. As the Court stated in its 
Advisory Opinion on the Interpretufion of tlze Agreement of 25 March 
1951 hetiilren tlze WHO und Egypt (in which case the Vienna Convention 
did not apply) : 


"Precisely what periods of time may be involved in the observance 
of the duties to consult and negotiate, and what period of notice of 
termination should be given, are matters which necessarily Vary 
according to the requirements of the particular case. In principle, 
therefore, it is for the parties in each case to determine the length of 
those periods by consultation and negotiation in good faith." (1. C. J. 
Reports 1980, p. 96, para. 49.) 


The termination of the Treaty by Hungary was to take effect six days 
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attribué uniquement à une seule des parties. De l'avis de la Cour, il 
n'existe pas d'éléments de preuve suffisants pour conclure que la Tché- 
coslovaquie aurait constamment refusé de se concerter avec la Hongrie 
sur l'opportunité ou la nécessité de prendre des mesures de protection de 
l'environnement. Ce que le dossier fait apparaître, c'est qu'alors que les 
deux parties se montraient en principe disposées à entreprendre de nou- 
velles études, en pratique, la Tchécoslovaquie refusait d'envisager que les 
travaux ii Dunakiliti et, plus tard, ceux relatifs à la variante C soient sus- 
pendus, cependant que la Hongrie demandait leur suspension comme 
condition préalable à des recherches sur l'environnement, en expliquant 
que la poursuite des travaux compromettrait l'issue des négociations. A 
cet égard, la Cour ne saurait perdre de vue que la Hongrie elle-même, en 
suspendant les travaux à Nagymaros et Dunakiliti, a contribué à la sur- 
venance d'une situation aui  ne uouvait être favorable a la conduite de 
négociations fructueuses. 


108. L'argument principal de la Hongrie lorsqu'elle invoque une viola- 
tion substantielle du traité est la construction et la mise en service de la 
variante C. Comme la Cour l'a dit au paragraphe 79 ci-dessus, la Tché- 
coslovaquie n'a violé le traité que lorsqu'elle a détourné les eaux du 
Danube dans le canal de dérivation en octobre 1992. En construisant les 
ouvrages qui devaient conduire à la mise en service de la variante C, la 
Tchécoslovaquie n'a pas agi de façon illicite. 


En conséquence, la Cour est d'avis que la notification par la Hongrie, 
le 19 mai 1992, de la terminaison du  traité était prématurée. Il n'y avait 
pas encore eu de violation du traité par la Tchécoslovaquie; la Hongrie 
n'était donc pas en droit d'invoquer semblable violation du traité comme 
motif pour y mettre fin au  moment où elle l'a fait. 


109. A cet égard, il y a lieu de relever que, d'après la déclaration que la 
Hongrie a faite le 19 mai 1992, la terminaison du  traité de 1977 devait 
prendre effet à compter du 25 mai 1992, soit six jours plus tard seule- 
ment. Les deux Parties s'accordent à reconnaître que les articles 65 à 67 
de la convention de Vienne sur le droit des traités, s'ils ne codifient pas le 
droit coutumier, le reflètent du moins généralement et contiennent cer- 
tains principes de procédure qui ont pour fondement l'obligation d'agir 
de bonne foi. Ainsi que la Cour l'a dit dans l'avis consultatif qu'elle a 
donné sur l'lnterprétution de luccord du 25 murs 1951 entre l 'OMS et 
I'Egyptr (affaire dans laquelle la convention de Vienne ne s'appliquait 
pas) : 


«Les délais précis qui peuvent être nécessaires pour s'acquitter des 
obligations de consultation et de négociation et le préavis de dénon- 
ciation exact qui doit être donné varient forcément en fonction des 
nécessités de l'espèce. En principe, c'est donc aux parties qu'il appar- 
tient de déterminer dans chaque cas la durée de ces délais en procé- 
dant de bonne foi à des consultations et à des négociations.)) (C.I. J. 
Recueil 1980, p. 96, par. 49.) 


La terminaison du  traité par la Hongrie devait prendre effet six jours 
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after its notification. On neither of these dates had Hungary suffered 
injury resulting from acts of Czechoslovakia. The Court must therefore 
confirm its conclusion that Hungary's termination of the Treaty was 
premature. 


110. Nor can the Court overlook that Czechoslovakia committed the 
internationally wrongful act of putting into operation Variant C as a 
result of Hungary's own prior wrongful conduct. As was stated by the 
Permanent Court of International Justice: 


"It is, moreover, a principle generally accepted in the jurispru- 
dence of international arbitration, as well as by municipal courts, 
that one Party cannot avail himself of the fact that the other has not 
fulfilled some obligation or  has not had recourse to some means of 
redress, if the former Party has, by some illegal act, prevented the 
latter from fulfilling the obligation in question, or from having 
recourse to the tribunal which would have been open to him." (Fuc- 
tory at Chorzo~v, Jurisdiction, Juclgment No. 8,  1927, P. C. I .  J..  
Series A,  No. 9 ,  p. 3 1 .) 


Hungary, by its own conduct, had prejudiced its right to terminate the 
Treaty; this would still have been the case even if Czechoslovakia, by the 
time of the purported termination, had violated a provision essential to 
the accomplishment of the object or purpose of the Treaty. 


1 1  1. Finally, the Court will address Hungary's claim that it was 
entitled to terminate the 1977 Treaty because new requirements of inter- 
national law for the protection of the environment precluded perfor- 
mance of the Treaty. 


112. Neither of the Parties contended that new DeremDtorv norms of 
environmental law had emerged since the conclusion of tke 1677 Treaty, 
and the Court will consequently not be required to examine the scope of 
Article 64 of the Vienna Convention on the Law of Treaties. On the other 
hand, the Court wishes to point out that newly developed norms of envi- 
ronmental law are relevant for the implementation of the Treaty and that 
the parties could, by agreement, incorporate them through the applica- 
tion of Articles 15, 19 and 20 of the Treaty. These articles d o  not contain 
specific obligations of performance but require the parties, in carrying 
out their obligations to ensure that the quality of water in the Danube is 
not impaired and that nature is protected, to take new environmental 
norms into consideration when agreeing upon the means to be specified 
in the Joint Contractual Plan. 


By inserting these evolving provisions in the Treaty, the parties recog- 
nized the potential necessity to adapt the Project. Consequently, the 
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après sa notification. Or, a aucune de ces deux dates, la Hongrie n'avait 
subi de préjudice du fait d'actes de la Tchécoslovaquie. La Cour est donc 
amenée à confirmer sa conclusion selon laquelle la terminaison du traité 
par la Hongrie était prématurée. 


110. La Cour ne saurait pas non plus perdre de vue que la Tchécoslo- 
vaquie a commis l'acte internationalement illicite consistant à mettre en 
service la variante C, à la suite du comportement illicite préalable de la 
Hongrie elle-même. Comme l'a dit la Cour permanente de Justice inter- 
nationale : 


«C'est, du reste, un principe généralement reconnu par la jurispru- 
dence arbitrale internationale, aussi bien que par les juridictions 
nationales, qu'une Partie ne saurait opposer à l'autre le fait de ne pas 
avoir rempli une obligation ou de ne pas s'être servi d'un moyen de 
recours, si la première, par un acte contraire au  droit, a empêché la 
seconde de remplir l'obligation en question, ou d'avoir recours à la 
juridiction qui lui aurait été ouverte.)) (Usine de Cl~or.:oiv, compé- 
tencc, urrêt no 8, 1927, C. P.J.I.  série A no 9,  p. 31.) 


La Hongrie, par son comportement, avait porté atteinte à son droit de 
mettre fin a u  traité; il en serait demeuré ainsi même si la Tchécoslovaquie 
avait, au moment de la prétendue terminaison du traité, violé une dispo- 
sition essentielle pour la réalisation1 de l'objet ou du but du traité. 


1 1 1. La Cour examinera enfin la prétention de la Hongrie selon laquelle 
cette dernière était en droit de mettre fin au traité de 1977, parce que les 
nouvelles exigences du droit international relatif a la protection de l'envi- 
ronnement s'opposaient à l'exécution du traité. 


112. Aucune des Parties n'a prétendu que des normes impératives du 
droit de l'environnement soient nées depuis la conclusion du  traité de 
1977 et la Cour n'aura par suite pas à s'interroger sur la portée de l'ar- 
ticle 64 de la convention de Vienne sur le droit des traités. En revanche, la 
Cour tient à relever que de nouvelles normes du droit de l'environne- 
ment, récemment apparues, sont pertinentes pour l'exécution du traité et 
que les parties pouvaient, d'un commun accord, en tenir compte en appli- 
quant les articles 15, 19 et 20 du  traité. Ces articles ne contiennent pas 
d'obligations spécifiques de faire., mais ils imposent aux parties, en 
s'acquittant de leurs obligations de veiller à ce que la qualité des eaux du 
Danube ne soit pas compromise et à ce que la protection de la nature soit 
assurée, de tenir compte des nouvelles normes en matière d'environne- 
ment lorsque ces parties conviennent des moyens à préciser dans le plan 
contractuel conjoint. 


En insérant dans le traité ces dispositions évolutives, les parties ont 
reconnu la nécessité d'adapter éventuellement le projet. En conséquence, 
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Treaty is not static, and is open to adapt to emerging norms of interna- 
tional law. By means of Articles 15 and 19, new environmental norms can 
be incorporated in the Joint Contractual Plan. 


The responsibility to d o  this was a joint responsibility. The obligations 
contained in Articles 15, 19 and 20 are, by definition, general and have to 
be transformed into specific obligations of performance through a pro- 
cess of consultation and negotiation. Their implementation thus requires 
a mutual willingness to discuss in good faith actual and potential environ- 
mental risks. 


It is al1 the more important to d o  this because as the Court recalled in 
its Advisory Opinion on the Legulity of the Threut or Use of Nucleur 
Weupons, "the environment is not an  abstraction but represents the living 
space, the quality of life and the very health of human beings, including 
generations unborn" ( I .  C.J. Reports 1996, p. 241, para. 29; see also para- 
graph 53 above). 


The awareness of the vulnerability of the environment and the recogni- 
tion that environmental risks have to  be assessed on a continuous basis 
have become much stronger in the years since the Treaty's conclusion. 
These new concerns have enhanced the relevance of Articles 15, 19 
and 20. 


113. The Court recognizes that both Parties agree on the need to take 
environmental concerns seriously and to take the required precautionary 
measures, but they fundamentally disagree on the consequences this has 
for the joint Project. In such a case, third-party involvement may be help- 
ful and instrumental in finding a solution, provided each of the Parties is 
flexible in its position. 


114. Finally, Hungary maintained that by their conduct both parties 
had repudiated the Treaty and that a bilateral treaty repudiated by both 
parties cannot survive. The Court is of the view, however, that although 
it has found that both Hungary and Czechoslovakia failed to comply 
with their obligations under the 1977 Treaty, this reciprocal wrongful 
conduct did not bring the Treaty to an end nor justify its termination. 
The Court would set a precedent with disturbing implications for treaty 
relations and the integrity of the rule puctu sunt servunda if it were to 
conclude that a treaty in force between States, which the parties have 
implemented in considerable measure and at great cost over a period of 
years, might be unilaterally set aside on grounds of reciprocal non- 
compliance. It would be otherwise, of course, if the parties decided to 
terminate the Treaty by mutual consent. But in this case, while Hungary 
purported to terminate the Treaty, Czechoslovakia consistently resisted 
this act and declared it to be without legal effect. 
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le traité n'est pas un instrument figé et est susceptible de  s'adapter à de 
nouvelles normes du droit international. Au moyen des articles 15 et 19, 
de nouvelles normes en matière d'environnement peuvent être incorpo- 
rées dans le plan contractuel conjoint. 


La responsabilité d'agir de la sorte était une responsabilité conjointe. 
Les obligations énoncées aux articles 15, 19 et 20 sont, par définition, 
d'ordre général, et doivent être transformées en obligations spécifiques de 
faire, à l'issue d'un processus de consultation et de négociation. De ce fait 
leur mise en œuvre exige une disposition réciproque à discuter de bonne 
foi des risques réels et potentiels pour I'environnement. 


Agir de la sorte est d'autant plus important que la Cour, dans son avis 
consultatif sur la Licéité de la menuce ou d~ l'en?ploi d'urrnes nucléuires, 
a rappelé que ((l'environnement n'est pas une abstraction, mais bien 
l'espace ou vivent les êtres humains et dont dépendent la qualité de leur 
vie et leur santé, y compris pour les générations à venir)) (C.I.J. Recueil 
1996, p. 241, par. 29; voir aussi le paragraphe 53 ci-dessus). 


La conscience que I'environnement est vulnérable et la reconnaissance 
de ce qu'il faut continuellement évaluer les risques écologiques se sont 
affirmées de plus en plus dans les années qui ont suivi la conclusion du 
traité. Ces nouvelles préoccupations ont rendu les articles 15, 19 et 20 du 
traité d'autant plus pertinents. 


113. La Cour reconnaît que les Parties s'accordent sur la nécessité de 
se soucier sérieusement de I'environnement et de  prendre les mesures de 
précaution qui s'imposent, mais elles sont fondamentalement en désac- 
cord sur les conséquences qui en découlent pour le projet conjoint. Dans 
ces conditions, le recours à une tierce partie pourrait se révéler utile et 
permettre de trouver une solution, à condition que chacune des Parties 
fasse preuve de souplesse dans ses positions. 


114. Enfin, la Hongrie a soutenu que par leur comportement les deux 
parties avaient rejeté le traité et qu'un traité bilatéral ne saurait survivre 
à son rejet par les deux parties. Bien qu'elle ait constaté que tant la Hon- 
grie que la Tchécoslovaquie avaient manqué à leurs obligations découlant 
du traité de 1977, la Cour estime que ces comportements illicites récipro- 
ques n'ont pas mis fin au  traité ni justifié qu'il y fût mis fin. La Cour 
établirait un précédent aux effets perturbateurs pour les relations conven- 
tionnelles et l'intégrité de la règle pucfrr sunt servundu si elle devait 
conclure qu'il peut être unilatéralement mis fin, au  motif de manque- 
ments réciproques, ;i un traité en vigueur entre Etats, que les parties Ont 
exécuté dans une très large mesure et à un coût considérable pendant 
des années. Il en serait à l'évidence autrement si les parties décidaient de 
mettre fin au  traité d'un commun accord. Mais, en l'espèce, si la Hongrie 
a prétendu mettre fin au traité, la Tchécoslovaquie s'est constamment 
opposée à cette terminaison, déclarant qu'un tel acte serait dénué de tout 
effet juridique. 







1 15. In the light of the conclusions it has reached above, the Court, in 
reply to the question put to it in Article 2, paragraph 1 (c), of the Special 
Agreement (see paragraph 89), finds that the notification of termination 
by Hungary of 19 May 1992 did not have the legal effect of terminating 
the 1977 Treaty and related instruments. 


116. In Article 2, paragraph 2, of the Special Agreement, the Court is 
requested to determine the legal consequences, including the rights and 
obligations for the Parties, arising from its Judgment on the questions 
formulated in paragraph 1.  In Article 5 of the Special Agreement the 
Parties agreed to enter into negotiations on the modalities for the execu- 
tion of the Judgment immediately after the Court has rendered it. 


117. The Court must first turn to the question whether Slovakia 
became a party to the 1977 Treaty as successoi to Czechoslovakia. As an 
alternative argument, Hungary contended that, even if the Treaty sur- 
vived the notification of termination, in any event it ceased to be in force 
as a treaty on 31 December 1992, as a result of the "disappearance of one 
of the parties". On that date Czechoslovakia ceased to exist as a legal 
entity, and on 1 January 1993 the Czech Republic and the Slovak Repub- 
lic came into existence. 


118. According to Hungary, "There is no rule of international law 
which provides for automatic succession to bilateral treaties on the dis- 
appearance of a party" and such a treaty will not survive unless another 
State succeeds to it by express agreement between that State and the 
remaining party. While the second paragraph of the Preamble to the 
Special Agreement recites that 


"the Slovak Republic is one of the two successor States of the Czech 
and Slovak Federal Republic and the sole successor State in respect 
of rights and obligations relating to the Gabtikovo-Nagymaros 
Project", 


Hungary sought to distinguish between, on the one hand, rights and obli- 
gations such as "continuing property rights" under the 1977 Treaty, and, 
on the other hand, the treaty itself. It argued that, during the negotiations 
leading to signature of the Special Agreement, Slovakia had proposed a 
text in which it would have been expressly recognized "as the successor to 
the Government of the CSFR" with regard to the 1977 Treaty, but that 
Hungary had rejected that formulation. It contended that it had never 
agreed to accept Slovakia as successor to the 1977 Treaty. Hungary 
referred to diplomatic exchanges in which the two Parties had each sub- 
mitted to the other lists of those bilateral treaties which they respectively 
wished should continue in force between them. for negotiation on a case- 
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115. Au vu des conclusions auxquelles elle est parvenue ci-dessus, 
la Cour répond à la question qui lui a été posée à l'article 2, para- 
graphe 1, alinéa c ) ,  du compromis (voir paragraphe 89) que la notifica- 
tion de terminaison faite par la Hongrie le 19 mai 1992 n'a pas eu pour 
effet juridique de mettre fin au traité de 1977 et aux instruments y affé- 
rents. 


116. Au paragraphe 2 de l'article 2 du compromis, la Cour a été priée 
de déterminer les conséquences juridiques, y compris les droits et obliga- 
tions pour les Parties, de l'arrêt qu'elle rendra sur les questions énoncées 
au paragraphe 1. A l'article 5 du compromis, les Parties sont convenues 
d'engager des négociations sur les modalités d'exécution de l'arrêt, dès 
que la Cour l'aura rendu. 


117. La Cour doit tout d'abord examiner la question de savoir si la 
Slovaquie est devenue partie au traité de 1977 en tant qu'Etat successeur 
de la Tchécoslovaquie. A titre d'argument subsidiaire, la Hongrie a en 
effet soutenu que, même s'il avait survécu à la notification de terminai- 
son, le traité aurait en tout état de cause cessé d'être en vigueur en tant 
que traité le 31 décembre 1992, a la suite de la ((disparition de l'une des 
parties)). A cette date, la Tchécoslovaquie a cessé d'exister comme entité 
juridique et, le 1" janvier 1993, la République tchèque et la République 
slovaque ont vu le jour. 


118. De l'avis de la Hongrie: ((Aucune règle de droit international ne 
prévoit la succession automatique à un traité bilatéral après disparition 
de l'une des parties)); un tel traité ne saurait survivre que si un autre Etat 
y succède par accord exprès entre ledit Etat et la partie qui s'est mainte- 
nue. Or, bien qu'il soit affirmé au deuxième paragraphe du préambule du 
compromis que 


«la République slovaque est l'un des deux Etats successeurs de la 
République fédérative tchèque et slovaque et l'unique Etat succes- 
seur en ce qui concerne les droits et obligations relatifs au projet 
Gabkikovo-Nagymaros », 


la Hongrie a entendu distinguer entre, d'une part, les droits et obligations 
établis par le traité de 1977 qui, tels «les droits de propriété ..., perdurent)) 
et, d'autre part, le traité lui-même. Elle a soutenu qu'au cours des négo- 
ciations qui ont abouti à la signature du compromis la Slovaquie avait 
proposé un texte dans lequel elle aurait été expressément reconnue comme 
((Etat successeur de la République fédérative tchèque et slovaque)) au 
regard du traité de 1977, mais que la Hongrie avait rejeté un tel libellé. 
Elle a fait observer qu'elle n'avait jamais accepté la Slovaquie comme 
successeur au traité de 1977. La Hongrie s'est référée à des échanges 
diplomatiques dans lesquels les deux Parties s'étaient mutuellement sou- 
mis, en vue d'une négociation au cas par cas, les listes des traités bilaté- 
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by-case basis; and Hungary emphasized that no  agreement was ever 
reached with regard to the 1977 Treaty. 


119. Hungary claimed that tbere was no rule of succession which 
could operate in the present case to override the absence of consent. 


Referring to Article 34 of the Vienna Convention of 23 August 1978 on 
Succession of States in respect of Treaties, in which "a rule of automatic 
succession to al1 treaties is provided for", based on the principle of con- 
tinuity, Hungary argued not only that it never signed or ratified the Con- 
vention, but that the "concept of automatic succession" contained in that 
Article was not and is not, and has never been accepted as, a statement of 
general international 1aw. 


Hungary further submitted that the 1977 Treaty did not create "obli- 
gations and rights . . . relating to the régime of a boundary" within the 
meaning of Article I I  of that Convention, and noted that the existing 
course of the boundary was unaffected by the Treaty. It also denied that 
the Treaty was a "localized" treaty, or  that it created rights "considered 
as attaching to [the] territory" within the meaning of Article 12 of the 
1978 Convention, which would, as such, be unaffected by a succession of 
States. The 1977 Treaty was, Hungary insisted, simply a joint investment. 
Hungary's conclusion was that there is no basis on which the Treaty 
could have survived the disappearance of Czechoslovakia so as to be 
binding as between itself and Slovakia. 


120. According to Slovakia, the 1977 Treaty, which was not lawfully 
terminated by Hungary's notification in May 1992, remains in force 
between itself, as successor State, and Hungary. 


Slovakia acknowledged that there was no agreement on succession to 
the Treaty between itself and Hungary. It relied instead, in the first place, 
on the "general rule of continuity which applies in the case of dissolu- 
tion"; it argued, secondly, that the Treaty is one "attaching to [the] ter- 
ritory" within the meaning of Article 12 of the 1978 Vienna Convention, 
and that it contains provisions relating to a boundary. 


121. In support of its first argument Slovakia cited Article 34 of the 
1978 Vienna Convention, which it claimed is a statement of customary 
international law, and which imposes the principle of automatic succes- 
sion as the rule applicable in the case of dissolution of a State where the 
~redecessor State has ceased to exist. Slovakia maintained that State 
practice in cases of dissolution tends to support continuity as the rule to 
be followed with regard to bilateral treaties. Slovakia having succeeded 
to part of the territory of the former Czechoslovakia, this would be the 
rule applicable in the present case. 


122. Slovakia's second argument rests on "the principle of ipso jure 
continuity of treaties of a territorial or  localized character". This rule, 
Slovakia said, is embodied in Article 12 of the 1978 Convention, which in 
part provides as follows : 







raux dont elles souhaitaient respectivement le maintien en vigueur entre 
elles; et la Hongrie de souligner qu'aucun accord n'était intervenu au 
sujet du traité de 1977. 


119. La Hongrie a exposé qu'aucune règle de succession ne pouvait en 
l'espèce suppléer à ce défaut de consentement. 


Se référant à l'article 34 de la convention de Vienne du 23 août 1978 
sur la succession d'Etats en matière de traités qui prévoit «une règle de 
succession automatique à tous les traités)) sur la base du principe de 
continuité, la Hongrie a fait valoir non seulement qu'elle n'avait jamais 
signé ou ratifié cette convention, mais aussi que <<le principe de succes- 
sion automatique)) posé dans cet article n'était, ni alors ni aujourd'hui, 
I'énoncé du droit international général et qu'il n'avait jamais été reconnu 
comme tel. 


La Hongrie a également soutenu que le traité de 1977 n'avait pas créé 
«[d']obligations et [de] droits ... se rapportant au régime d'une frontière)) 
au sens de l'article I l  de cette convention et a relevé que le tracé actuel 
de la frontière n'a pas été modifié par le traité. Elle a aussi nié que le 
traité ait un caractère «local» ou qu'il crée des droits ((considérés comme 
attachés [au] territoire)), au sens de l'article 12 de la convention de 1978, 
et qui, en tant que tels, ne seraient pas affectés par une succession 
d'Etats. La Hongrie a soutenu que le traité de 1977 prévoyait simple- 
ment un investissement conjoint. Elle en a conclu qu'il n'existait aucune 
base sur laquelle le traité aurait pu survivre à la disparition de la Tchéco- 
slovaquie et s'imposer ainsi dans les relations entre elle-même et la Slo- 
vaquie. 


120. D'après la Slovaquie, le traité de 1977, qui n'a pas pris fin licite- 
ment avec la notification hongroise de mai 1992, demeure en vigueur 
entre elle-même, Etat successeur, et la Hongrie. 


La Slovaquie a reconnu qu'aucun accord n'était intervenu entre elle et 
la Hongrie quant à la succession au traité. Mais elle a, en premier lieu, 
invoqué ((la règle générale de continuité qui s'applique en cas de dissolu- 
tion)); et elle a, en second lieu, prétendu que le traité était «attach[é] [au] 
territoire)), au sens de l'article 12 de la convention de Vienne de 1978, et 
qu'il contenait des dispositions relatives à une frontière. 


121. A l'appui de son premier argument, la Slovaquie a cité l'article 34 
de la convention de Vienne de 1978, qui, d'après elle, est l'énoncé du 
droit international coutumier et fait de la succession automatique la règle 
applicable en cas de dissolution d'un Etat lorsque 1'Etat prédécesseur a 
cessé d'exister. La Slovaquie a fait valoir que la pratique des Etats en cas 
de dissolution tendait à confirmer que la continuité était la règle ii suivre 
en ce qui concerne les traités bilatéraux. La Slovaquie ayant succédé ii 
une partie du territoire de l'ancienne Tchécoslovaquie, telle serait la règle 
applicable en l'espèce. 


122. Le deuxième argument de la Slovaquie repose sur «le principe de 
la continuité ipso jure des traités de caractère territorial ou local)). Selon 
la Slovaquie, cette règle est consacrée à l'article 12 de la convention de 
1978 qui dispose notamment ce qui suit: 
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"Article 12 
Other Territorial Regimes 


. . . . . . . . . . . . . . . . . . . . . . . .  
2. A succession of States does not as such affect: 


( a )  obligations relating to the use of any territory, or to restrictions 
upon its use, established by a treaty for the benefit of a group of 
States or of al1 States and considered as attaching to that terri- 
tory; 


( h )  rights established by a treaty for the benefit of a group of States 
or of al1 States and relating to the use of any territory, or to 
restrictions upon its use, and considered as attaching to that 
territory." 


According to Slovakia, "[this] article [too] can be considered to be one 
of those provisions of the Vienna Convention that represent the codifica- 
tion of customary international law". The 1977 Treaty is said to fall 
within its scoDe because of its "suecific characteristics . . . which ulace it 
in the category of treaties of a localized or territorial character". Slovakia 
also described the Treaty as one "which contains boundary provisions 
and lays down a specific territorial régime" which operates in the interest 
of al1 Danube riparian States, and as "a dispositive treaty, creating rights 
in rem, independently of the legal personality of its original signatories". 
Here, Slovakia relied on the recognition by the International Law Com- 
mission of the existence of a "special rule" whereby treaties "intended to 
establish an objective régime" must be considered as binding on a suc- 
cessor State (OfJicial Records of the United Nations Conferencc on the 
Succession ofStutes in respect of Treaties, Vol. I I I ,  doc. AICONF.80I16I 
Add.2, p. 34). Thus, in Slovakia's view, the 1977 Treaty was not one 
which could have been terminated through the disappearance of one of 
the original parties. 


123. The Court does not find it necessary for the purposes of the 
present case to enter into a discussion of whether or not Article 34 of the 
1978 Convention reflects the state of customary international law. More 
relevant to its present analysis is the particular nature and character of 
the 1977 Treaty. An examination of this Treaty confirms that, aside from 
its undoubted nature as a joint investment, its major elements were the 
proposed construction and joint operation of a large, integrated and indi- 
visible complex of structures and installations on specific parts of the 
respective territories of Hungary and Czechoslovakia along the Danube. 
The Treaty also established the navigational régime for an important sec- 
tor of an international waterway, in particular the relocation of the main 
international shipping lane to the bypass canal. In so doing, it inescap- 
ably created a situation in which the interests of other users of the Dan- 







( (Ar t ic le 12 
Autres régirnes terr i toriuux 


. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
2. Une succession d'Etats n'affecte pas en tant que telle: 


u )  les obligations se rapportant à l'usage de tout territoire, ou aux 
restrictions à son usage, établies par un traité au bénéfice d'un 
groupe d'Etats ou de tous les Etats et considérées comme atta- 
chées à ce territoire; 


b) les droits établis par un traité au bénéfice d'un groupe d'Etats ou 
de tous les Etats et se rapportant à l'usage de tout territoire, ou 
aux restrictions à son usage, et considérés comme attachés à ce 
territoire. » 


Pour la Slovaquie: <<On peut voir dans [cet] article [aussi] I'une de ces 
dispositions de la convention de Vienne qui codifient le droit internatio- 
nal coutumier. )> Le traité de 1977 entrerait dans le champ d'application 
de cette règle en raison de ses ((caractéristiques particulières ..., qui le pla- 
cent dans la catégorie des traités de caractère local ou territorial)). La 
Slovaquie a également affirmé que le traité «cont[enait] des dispositions 
établissant une frontière et ... établi[ssai]t un régime territorial particu- 
lier)) dans l'intérêt de tous les Etats riverains du Danube; il s'agirait d'un 
((traité dispositif créant des droits réels, indépendamment de la person- 
nalité juridique des Etats qui l'ont signé à l'origine)). A cet égard, la Slo- 
vaquie s'est fondée sur la reconnaissance, par la Commission du droit 
international, de l'existence d'une «règle spéciale)), en vertu de laquelle 
les traités «qui visent à créer des régimes objectifs)) devaient être consi- 
dérés comme liant 1'Etat successeur (Dot,urî~ents 9f;fïciels de lu Confkr~mce 
des Nutions Unies sur lu succession d'Etuts en mutiPrr de truitks, vol. III, 
doc. A/CONF.80/16/Add.2, p. 35) .  Ainsi, de l'avis de la Slovaquie, le 
traité de 1977 n'était pas de ceux qui auraient pu prendre fin du  fait de la 
disparition de I'une des parties d'origine. 


123. La Cour ne juge pas nécessaire, aux fins de l'espèce, de discuter 
du  point de savoir si l'article 34 de la convention de 1978 reflète ou non 
l'état du  droit international coutumier. Pour son analyse actuelle, la 
nature et le caractère particuliers du  traité de 1977 présentent davantage 
de pertinence. Un examen de ce traité confirme que ce dernier, outre qu'il 
prévoit incontestablement un investissement conjoint, porte principale- 
ment sur un projet de construction et d'exploitation conjointe d'un vaste 
complexe intégré et indivisible d'ouvrages et d'installations sur des parties 
bien définies des territoires respectifs de la Hongrie et de la Tchécoslova- 
quie, le long du Danube. Le traité a aussi établi le régime de navigation 
applicable à un tronçon important d'un cours d'eau international, notam- 
ment en faisant désormais passer le chenal principal de navigation inter- 
nationale par le canal de dérivation. Ce faisant, il a inévitablement créé 
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ube were affected. Furthermore, the interests of third States were expressly 
acknowledged in Article 18, whereby the parties undertook to ensure 
"uninterrupted and safe navigation on the international fairway" in 
accordance with their obligations under the Convention of 18 August 
1948 concerning the Régime of Navigation on the Danube. 


In its Commentary on the Draft Articles on Succession of States in 
respect of Treaties, adopted at its twenty-sixth session, the International 
Law Commission identified "treaties of a territorial character" as having 
been regarded both in traditional doctrine and in modern opinion as un- 
affected by a succession of States (OfJicial Records of the United Nations 
Conference on the Succession of States in respect of Treaties, Vol. III, 
doc. A/CONF.80/16/Add.2, p. 27, para. 2). The draft text of Article 12, 
which reflects this principle, was subsequently adopted unchanged in the 
1978 Vienna Convention. The Court considers that Article 12 reflects a 
rule of customary international law; it notes that neither of the Parties 
disputed this. Moreover, the Commission indicated that "treaties con- 
cerning water rights or navigation on rivers are commonly regarded as 
candidates for inclusion in the category of territorial treaties" (ibid., 
p. 33, para. 26). The Court observes that Article 12, in providing only, 
without reference to the treaty itself, that rights and obligations of a ter- 
ritorial character established by a treaty are unaffected by a succession of 
States, appears to lend support to the position of Hungary rather than of 
Slovakia. However the Court concludes that this formulation was devised 
rather to take account of the fact that, in many cases, treaties which had 
established boundaries or territorial régimes were no longer in force 
( ib id ,  pp. 26-37). Those that remained in force would nonetheless bind a 
successor State. 


Taking al1 these factors into account, the Court finds that the content 
of the 1977 Treaty indicates that it must be regarded as establishing a 
territorial régime within the meaning of Article 12 of the 1978 Vienna 
Convention. It created rights and obligations "attaching tom the parts of 
the Danube to which it relates; thus the Treaty itself cannot be affected 
by a succession of States. The Court therefore concludes that the 1977 
Treaty became binding upon Slovakia on 1 January 1993. 


124. It might be added that Slovakia also contended that, while still a 
constituent part of Czechoslovakia, it played a role in the development of 
the Project, as it did later, in the most critical phase of negotiations with 
Hungary about the fate of the Project. The evidence shows that the Slo- 
vak Government passed resolutions prior to the signing of the 1977 
Treaty in preparation for its implementation; and again, after signature, 
expressing its support for the Treaty. It was the Slovak Prime Minister 
who attended the meeting held in Budapest on 22 April 199 1 as the Pleni- 
potentiary of the Federal Government to discuss questions arising out of 
the Project. I t  was his successor as Prime Minister who notified his Hun- 
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une situation qui a une incidence sur les intérêts des autres utilisateurs du 
Danube. De plus, les intérêts d'Eta1.s tiers ont été expressément reconnus 
à son article 18, aux termes duquel les parties se sont engagées a veiller a 
ce que «la navigation puisse se poursuivre de façon ininterrompue et 
dans des conditions de sécurité dans le chenal international)), conformé- 
ment aux obligations qui sont les leurs en vertu de la convention relative 
au  régime de la navigation sur le Danube du 18 août 1948. 


Dans son commentaire sur le projet d'articles relatifs a la succession 
d'Etats en matière de traités, adopté à sa vingt-sixième session, la Com- 
mission du  droit international a précisé que tant la doctrine traditionnelle 
que les auteurs modernes considéraient qu'une succession d7Etats était 
sans effet sur «les traités territoriaux» (Documents officiels de la Confe- 


d d  


rence des Nations Unies sur la succession d'Etats en matière de truitks, 
vol. III, doc. A/CONF.80116/Add.2, p. 30, par. 2). Le projet d'article 12, 
qui reflète ce principe, a par la suite été repris tel quel dans la convention 
de Vienne de 1978. La Cour considère que l'article 12 traduit une règle de 
droit international coutumier; elle prend note de ce qu'aucune des Parties 
ne le conteste. En outre, la Commission a indiqué que «les traités concer- 
nant les droits sur les eaux ou la navigation fluviale sont généralement 
considérés comme pouvant être compris dans la catégorie des traités ter- 
ritoriaux)) (ihid, p. 37, par. 26). La Cour fait observer que l'article 12, en 
prévoyant seulement, sans se référer au traité lui-même, que les droits et 
obligations de caractère territorial établis par un traité ne sont pas 
affectés par une succession d'Etats, pourrait sembler aller dans le sens de 
la position de la Hongrie plutôt que dans celui de la position slovaque. 
Néanmoins, la Cour conclut que ce libellé a en fait été retenu pour tenir 
compte de ce que, en de nombreux cas, les traités qui avaient établi des 
frontières ou des régimes territoriaux n'étaient plus en vigueur (ibid., 
p. 29-42). Ceux qui demeuraient en vigueur n'en devaient pas moins lier 
I'Etat successeur. 


Compte tenu de tous ces éléments, la Cour estime qu'au vu de son 
contenu le traité de 1977 doit être considéré comme établissant un régime 
territorial au sens de l'article 12 de la convention de Vienne de 1978. Il a 
créé des droits et obligations «attachés» aux secteurs du Danube aux- 
quels il se rapporte; ainsi, une succession d'Etats ne saurait avoir d'inci- 
dence sur le traité lui-même. La Cour en conclut que le traité de 1977 lie 
la Slovaquie depuis le I e r  janvier 1993. 


124. Il peut être ajouté que la Slovaquie a également fait valoir que, 
étant encore une partie constituante de la Tchécoslovaquie, elle a joué un 
rôle aussi bien dans la mise au point du projet qu'ultérieurement dans la 
phase la plus critique des négociations avec la Hongrie sur le sort de celui- 
ci. 11 résulte du dossier que le Gouvernement slovaque a adopté des réso- 
lutions avant la signature du traité de 1977, pour en préparer l'application, 
puis, après la signature, pour exprimer son attachement à celui-ci. C'est le 
premier ministre slovaque qui a pris part a la réunion tenue à Budapest le 
22 avril 1991 en tant que plénipotentiaire du gouvernement fédéral pour 
discuter des questions afférentes au projet. C'est son successeur au poste de 
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garian counterpart by letter on 30 July 1991 of the decision of the Gov- 
ernment of the Slovak Republic, as well as of the Government of the 
Czech and Slovak Federal Republic, to proceed with the "provisional 
solution" (see paragraph 63 above); and who wrote again on 18 Decem- 
ber 1991 to the Hungarian Minister without Portfolio, renewing an 
earlier suggestion that a joint commission be set up under the auspices of 
the European Communities to consider possible solutions. The Slovak 
Prime Minister also wrote to the Hungarian Prime Minister in May 1992 
on the subject of the decision taken by the Hungarian Government to 
terminate the Treaty, informing him of resolutions passed by the Slovak 
Government in response. 


It is not necessary, in the light of the conclusions reached in para- 
graph 123 above, for the Court to determine whether there are legal con- 
sequences to be drawn from the prominent part thus played by the Slo- 
vak Republic. Its role does, however, deserve mention. 


125. The Court now turns to the other legal consequences arising from 
its Judgment. 


As to this, Hungary argued that future relations between the Parties, as 
far as Variant C is concerned, are not governed by the 1977 Treaty. It 
claims that it is entitled, pursuant to the Convention of 1976 on the 
Regulation of Water Management Issues of Boundary Waters, to "50% 
of the natural flow of the Danube at the point at which it crosses the 
boundary below ~ u n o v o "  and considers that the Parties 


"are obliged to  enter into negotiations in order to produce the result 
that the water conditions along the area from below Cunovo to 
below the confluence at Sap become jointly defined water conditions 
as required by Article 3 (u)  of the 1976 Convention". 


Hungary moreover indicated that any mutually accepted long-term dis- 
charge régime must be "capable of avoiding damage, including especially 
damage to biodiversity prohibited by the [1992 Rio Convention on Bio- 
logical Diversity]". It added that "a joint environmental impact assess- 
ment of the region and of the future of Variant C structures in the con- 
text of the sustainable development of the region" should be carried out. 


126. Hungary also raised the question of financial accountability for 
the failure of the original project and stated that both Parties accept the 
fact that the other has "proprietary and financial interests in the residues 
of the original Project and that an accounting has to be carried out". 
Furthermore, it noted that: 


"Other elements of damage associated with Variant C on Hungar- 
ian territory also have to be brought into the accounting . . ., as well 
as electricity production since the diversion", 
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premier ministre qui a notifié à son homologue hongrois, par lettre du 
30 juillet 1991, la décision du Gouvernement de la République slovaque et 
celle du Gouvernement de la République fédérative tchèque et slovaque de 
recourir à la ((solution provisoire)) (voir le paragraphe 63 ci-dessus); et c'est 
lui qui a de nouveau écrit, le 18 décembre 199 1, au ministre hongrois sans 
portefeuille, pour réitérer la proposition de constituer. sous les auspices des 
Communautés européennes, un comité mixte chargé d'examiner les solu- 
tions possibles. Le premier ministre slovaque a également écrit au premier 
ministre hongrois en mai 1992 au sujet de la décision du Gouvernement 
hongrois de mettre fin au traité, l'informant des résolutions que le Gouver- 
nement slovaque avait adoptées en réaction à cette décision. 


Au vu des conclusions dégagées au  paragraphe 123 ci-dessus, point 
n'est besoin pour la Cour de déterminer s'il y a lieu de tirer des consé- 
quences juridiques du rôle marquant ainsi joué par la République slo- 
vaque. II convenait toutefois de rappeler ce rôle. 


125. La Cour en vient maintenant aux autres conséquences juridiques 
de son arrêt. 


A cet égard, la Hongrie a fait valoir que les relations futures entre les 
Parties, en ce qui concerne la variante C, ne sont pas régies par le traité 
de 1977. Elle prétend avoir droit, en vertu de la convention de 1976 sur la 
réglementation en matière d'eaux frontières, à ((cinquante pour cent du  
débit naturel du Danube a u  point où il traverse la frontière en aval de 
Cunovo)) et considère que les Parties 


«sont tenues d'engager des négociations de façon à parvenir au  
résultat que" les conditions concernant le régime des eaux de la zone 
en aval de Cunovo jusqu'à l'aval du confluent à Sap deviennent des 
conditions conjointement définies, comme le prescrit l'article 3 u )  de 
la convention de 1976)). 


La Hongrie a en outre précisé qu'un régime de débit à long terme accepté 
d'un commun accord devait être «capable d'éviter des dommages, y com- 
pris en particulier des dommages à la biodiversité qu'interdit la [conven- 
tion de Rio de 1992 sur la diversité biologique])). Elle a ajouté qu'une 
((évaluation conjointe de l'impact sur l'environnement ainsi que de l'ave- 
nir des ouvrages de  la variante C dans le cadre du développement durable 
de la région)) devrait être effectuée. 


126. La Hongrie a également soulevé la question des responsabilités 
financières pour l'échec du projet initial et a indiqué que les deux Parties 
acceptent le fait que chacune a des ((intérêts patrimoniaux et financiers 
dans ce qui reste du projet initial, et qu'il faudra procéder à une évalua- 
tion comptable)). Elle a observé par ailleurs que: 


((D'autres éléments des dommages associés à la variante C en ter- 
ritoire hongrois devront également être pris en compte ..., de même 
que la production d'électricité depuis le détournement du fleuve)), 
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and that: "The overall situation is a complex one, and it may be most 
easily resolved by some form of lump sum settlement." 


127. Hungary stated that Slovakia had incurred international respon- 
sibility and should make reparation for the damage caused to Hungary 
by the operation of Variant C. In that connection, it referred, in the con- 
text of reparation of the damage to the environment, to the rule of res- 
titutio in integrum, and called for the re-establishment of "joint control 
by the two States over the installations maintained as they are now", and 
the "re-establishment of the flow of [the] waters to the level at  which it 
stood prior to the unlawful diversion of the river". It also referred to 
reparation of the damage to the fauna, the flora, the soil, the sub-soil, the 
groundwater and the aquifer, the damages suffered by the Hungarian 
population on account of the increase in the uncertainties weighing on its 
future (pretium doloris), and the damage arising from the unlawful use, 
in order to divert the Danube, of installations over which the two Parties 
exercised joint ownership. 


Lastly, Hungary called for the "cessation of the continuous unlawful 
acts" and a "guarantee that the same actions will not be repeated", and 
asked the Court to order "the permanent suspension of the operation of 
Variant Cm. 


128. Slovakia argued for its part that Hungary should put an end to its 
unlawful conduct and cease to impede the application of the 1977 Treaty, 
taking account of its "flexibility and of the important possibilities of 
development for which it provides, or  even of such amendments as might 
be made to it by agreement between the Parties, further to future nego- 
tiations". It stated that joint operations could resume on a basis jointly 
agreed upon and emphasized the following: 


"whether Nagymaros is built as originally planned, or built else- 
where in a different form, or, indeed, not built at  all, is a question to 
be decided by the Parties some time in the future. 


Provided the bypass canal and the Gabtikovo Power-station and 
Locks - both part of the original Treaty, and not part of Variant C 
- remain operational and economically viable and efficient, Slo- 
vakia is prepared to negotiate over the future roles of Dunakiliti 
and Cunovo, bearing Nagymaros in mind." 


It indicated that the Gabtikovo power plant would not operate in peak 
mode "if the evidence of environmental damage [was] clear and accepted 
by both Parties". Slovakia noted that the Parties appeared to agree that 
an accounting should be undertaken "so that, guided by the Court's find- 
ings on responsibility, the Parties can try to reach a global settlement". It 
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et que: «La situation générale est une situation complexe, et la façon la 
plus simple d'y apporter une solution serait par le règlement d'une 
somme forfaitaire. )) 


127. La Hongrie a indiqué que la Slovaquie avait engagé sa responsa- 
bilité internationale et devait réparer les dommages subis par la Hongrie 
du fait de la mise en œuvre de la variante C. Elle s'est référée à cet égard, 
dans le contexte de la réparation du dommage à I'environnement, à la 
règle de la rrstitutio in integrum, et a demandé que soient rétablis le 
((contrôle conjoint des deux Etats sur les installations conservées», ainsi 
que le ((débit des eaux au niveau qui était le sien avant le détournement 
illicite du fleuve)). Elle a également évoqué la réparation des dommages 
causés à la faune, à la flore, aux sols, aux sous-sols, à la nappe phréatique 
et à l'aquifère, des dommages subis par la population hongroise du fait 
de l'accroissement des incertitudes pesant sur son avenir (pretium dolo- 
ris) ,  ainsi que des dommages engendrés par l'utilisation illégale, aux fins 
de détournement du Danube, des installations sur lesquelles les deux 
Parties exerçaient une propriété conjointe. 


La Hongrie a enfin demandé la «cessation des faits illicites continus)) 
et la ((garantie de non-répétition des mêmes faits)), la Cour étant ainsi 
appelée à ordonner ((l'interruption définitive du fonctionnement de la 
variante C ». 


128. La Slovaquie a fait valoir pour sa part que la Hongrie devait 
mettre un terme à son comportement illicite et cesser de faire obstacle 
à l'application du traité de 1977, compte tenu de la ((flexibilité [du traité] 
et des importantes possibilités d'évolution qu'il ménage, voire des mo- 
difications qui pourraient lui être apportées par accord entre les Parties 
à la suite de négociations futures)). Elle a indiqué que des opérations 
conjointes pourraient redémarrer sur une base convenue d'un commun 
accord et souligné ce qui suit: 


«que l'ouvrage de Nagymaros soit construit tel qu'il avait été initia- 
lement prévu, ou qu'il soit construit ailleurs sous une autre forme, 
ou même qu'il ne soit pas construit du tout, c'est une question dont 
les Parties doivent décider, à un moment donné dans l'avenir. 


Pourvu que le canal de dérivation et la centrale hydro-électrique 
de GabCikovo et ses écluses -- qui font tous partie du traité d'ori- 
gine, et non pas de la variante C - demeurent opérationnels et éco- 
nomiquement viables et efficaces, la Slovaquie est prête à négocier 
au sujet du rôle futur de Duriakiliti et de Cunovo, tout en tenant 
compte de Nagymaros. )) 


Elle a précisé que la centrale de GabEikovo ne serait pas exploitée en 
régime de pointe «si la preuve d'un dommage à I'environnement appa- 
raissait clairement et était reconnue par les deux Parties. La Slovaquie a 
observé que les Parties semblaient s'accorder sur la nécessité de procéder 
a une évaluation comptable, «de sorte que, guidées par les conclusions de 







added that the Parties would have to agree on how the sums due are to be 
paid. 


129. Slovakia stated that Hungary must make reparation for the 
deleterious consequences of its failures to comply with its obligations, 
"whether they relate to its unlawful suspensions and abandonments of 
works or  to its formal repudiation of the Treaty as from May 1992", and 
that compensation should take the form of a rrstitutio in integrum. It 
indicated that "Unless the Parties come to some other arrangement by 
concluding an agreement, restitutio in integrurn ought to take the form of 
a return by Hungary, ut a future tirne, to its obligations under the 
Treaty" and that "For compensation to be 'full' . . ., to 'wipe out al1 the 
consequences of the illegal act' . . ., a payment of compensation must . . . 
be added to the rcstitutio . . ." Slovakia claims compensation which must 
include both interest and loss of profits and should cover the following 
heads of damage, which it offers by way of guidance: 


(1) Losses caused to  Slovakia in the GabCikovo sector: costs incurred 
from 1990 to 1992 by Czechoslovakia in protecting the structures of 
the GIN project and adjacent areas; the cost of maintaining the old 
bed of the River Danube pending the availability of the new naviga- 
tion canal, from 1990 to 1992; losses to the Czechoslovak navigation 
authorities due to the unavailability of the bypass canal from 1990 to 
1992 ; construction costs of Variant C (1 990- 1992). 


(2) Losses caused to Slovakia in the Nagymaros sector: losses in the field 
of navigation and flood protection incurred since 1992 by Slovakia 
due to the failure of Hungary to proceed with the works. 


(3) Loss of electricity production. 


Slovakia also calls for Hungary to "give the appropriate guarantees 
that it will abstain from preventing the application of the Treaty and the 
continuous operation of the system". It argued from that standpoint that 
it is entitled "to be given a formal assurance that the internationally 
wrongful acts of Hungary will not recur':, and it added that "the main- 
tenance of the closure of the Danube at  Cunovo constitutes a guarantee 
of that kind", unless Hungary gives an equivalent guarantee "within the 
framework of the negotiations that are to take place between the Parties". 


130. The Court observes that the part of its Judgment which answers 
the questions in Article 2, paragraph 1 ,  of the Special Agreement has a 
declaratory character. 1t deals with the past conduct of the Parties and 
determines the lawfulness or  unlawfulness of that conduct between 1989 
and 1992 as well as its effects on the existence of the Treaty. 


131. Now the Court has, on the basis of the foregoing findings, to 







la Cour en matière de responsabilité, [elles] puissent s'efforcer de parvenir 
à un règlement global)). Elle a ajouté que les Parties devraient s'entendre 
sur les modalités de paiement des sommes dues. 


129. La Slovaquie a indiqué que la Hongrie devait réparer les consé- 
quences dommageables de ses manquements, «qu'il s'agisse de ses sus- 
pensions et abandons illicites de travaux ou de sa répudiation formelle du 
traité à partir de mai 1992», et que la réparation devait prendre la forme 
d'une restitutio in integrum. Elle a précisé que cette dernière ((devrait se 
traduire. sauf si les Parties en conviennent autrement Dar voie d'accord. 
par la reprise par la Hongrie, ù l'avenir., de ses obligations convention- 
nelles)), et dit que: «Pour que la réparation soit «intégrale» ..., pour 
qu'elle ((efface toutes les conséquences de l'acte illicite» ..., une indemni- 
sation doit ... s'ujoutrr a la rrstitutio ... » L'indemnisation que la Slova- 
quie demande devrait inclure à la fois les intérêts et le manque a gagner et 
devrait couvrir les chefs de préjudice suivants, qu'elle a mentionnés à titre 
indicatif: 


1 )  Pertes causées a la Slovaquie dans le secteur de Gabëikovo: coûts 
encourus de 1990 a 1992 par la Tchécoslovaquie pour protéger les 
structures du projet GIN et des zones adjacentes; coût de l'entretien 
de l'ancien lit du Danube jusqu'à ce que l'on dispose du nouveau 
canal pour la navigation de 1990 à 1992; pertes encourues par les 
autorités tchécoslovaques de navigation en raison de l'impossibilité 
d'utiliser le canal de dérivation de 1990 à 1992; coûts de construction 
de la variante C (1990-1992). 


2) Pertes causées à la Slovaquie dans le secteur de Nagymaros: pertes 
subies par la Slovaquie depuis 1992 dans le domaine de la navigation 
et de la protection contre les inondations du fait que la Hongrie n'a 
pas poursuivi les travaux. 


3) Perte de la production d'électricité. 


Selon la Slovaquie, la Hongrie doit en outre «donner des garanties 
appropriées de s'abstenir d'empêcher l'application du traité et le fonc- 
tionnement continu du système)). Elle a fait valoir dans cette perspective 
qu'elle est en droit ((d'obtenir l'assurance formelle que les faits interna- 
tionalement illicites de la Hongrie ne se reproduiront pas)), et a ajouté 
que «le maintien de la fermeture du Danube à Cunovo constitue une telle 
garantie)), à moins qu'une assurance équivalente ne soit donnée par la 
Hongrie «dans le cadre des négociations à intervenir entre les Parties)). 


130. La Cour fait observer que la partie de l'arrêt où elle répond aux 
questions posées au paragraphe 1 de l'article 2 du compromis revêt un 
caractère déclaratoire. Elle y traite du comportement pussé des parties et 
détermine la licéité ou I'illicéité de ce comportement de 1989 à 1992, ainsi 
que ses effets sur l'existence du traité. 


131. Il revient maintenant à la Cour, sur la base de ses conclusions 
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determine what the future conduct of the Parties should be. This part of 
the Judgment is prescriptive rather than declaratory because it deter- 
mines what the rights and obligations of the Parties are. The Parties will 
have to seek agreement on the modalities of the execution of the Judg- 
ment in the light of this determination, as they agreed to d o  in Article 5 
of the Special Agreement. 


132. In this regard it is of cardinal importance that the Court has 
found that the 1977 Treaty is still in force and consequently governs the 
relationship between the Parties. That relationship is also determined by 
the rules of other relevant conventions to which the two States are party, 
by the rules of general international law and, in this particular case, by 
the rules of State responsibility; but it is governed, above all, by the 
applicable rules of the 1977 Treaty as a les speciulis. 


133. The Court, however, cannot disregard the fact that the Treaty has 
not been fully implemented by either party for years, and indeed that 
their acts of commission and omission have contributed to creating the 
factual situation that now exists. Nor can it overlook that factual situa- 
tion - or  the practical possibilities and impossibilities to which it gives 
rise - when deciding on the legal requirements for the future conduct of 
the Parties. 


This does not mean that facts - in this case facts which flow from 
wrongful conduct - determine the law. The principle e.u injuria jus non 
oritur is sustained by the Court's finding that the legal relationship 
created by the 1977 Treaty is preserved and cannot in this case be treated 
as voided by unlawful conduct. 


What is essential, therefore, is that the factual situation as it has devel- 
oped since 1989 shall be placed within the context of the preserved and 
developing treaty relationship, in order to achieve its object and purpose 
in so far as that is feasible. For it is only then that the irregular state of 
affairs which exists as the result of the failure of both Parties to comply 
with their treaty obligations can be remedied. 


134. What might have been a correct application of the law in 1989 or  
1992, if the case had been before the Court then, could be a miscarriage 
of justice if prescribed in 1997. The Court cannot ignore the fact that the 
GabEikovo power plant has bpen in operation for nearly five years, that 
the bypass canal which feeds the plant receives its water from a signifi- 
cantly smaller reservoir formed by a dam which is built not at  Dunakiliti 
but at Cunovo, and that the plant is operated in a run-of-the-river mode 
and not in a peak hour mode as originally foreseen. Equally, the Court 
cannot ignore the fact that, not only has Nagymaros not been built, but 
that, with the effective discarding by both Parties of peak power opera- 
tion, there is no  longer any point in building it. 


135. As the Court has already had occasion to point out, the 1977 
Treaty was not only a joint investment project for the production of 
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précédentes, d'établir quel devrait être le comportement des Parties à 
lùvenir. La présente partie de l'arrêt est plus normative que déclaratoire, 
parce qu'elle définit les droits et obligations des Parties. C'est à la lumière 
de cette définition que les Parties devront rechercher un accord sur les 
modalités d'exécution de l'arrêt, ainsi qu'elles en sont convenues à I'ar- 
ticle 5 du compromis. 


132. A cet égard, il est d'une importance primordiale que la Cour ait 
constaté que le traité de 1977 est toujours en vigueur et régit par consé- 
quent les relations entre les Parties. Ces relations sont certes aussi sou- 
mises aux règles des autres conventions pertinentes auxquelles les deux 
Etats sont parties, aux règles du droit international général et, en l'espèce, 
aux règles de la responsabilité des Etats; mais elles sont gouvernées avant 
tout par les règles applicables du traité de 1977 en tant que /ex speciulis. 


133. La Cour ne saurait toutefois ignorer qu'aucune des parties n'a 
pleinement exécuté le traité depuis des années, ni d'ailleurs que les parties, 
par leurs actes et leurs omissions, ont contribué à créer la situation de fait 
qui prévaut aujourd'hui. En se prononçant sur les exigences auxquelles le 
comportement à venir des Parties devra satisfaire en droit, la Cour ne 
peut négliger de tenir compte de cette situation de fait et des possibilités 
et impossibilités pratiques qui en résultent. 


Cela ne signifie pas que les faits - en l'occurrence, des faits qui dé- 
coulent de comportements illicites -- déterminent le droit. La Cour fait 
droit au  principe e x  injuriu jus non oritur lorsqu'elle conclut que les rela- 
tions juridiques créées par le traité de 1977 subsistent et ne sauraient en 
l'espèce être considérées comme annulées par un comportement illicite. 


C'est pourquoi il est essentiel de replacer la situation de fait, telle qu'elle 
s'est développée depuis 1989, dans le contexte de la relation convention- 
nelle qui s'est maintenue et qui est appelée à évoluer, afin de réaliser son 
objet et son but dans toute la mesure du possible. Car ce n'est qu'à cette 
condition qu'il pourra être porté remède ri la situation irrégulière due aux 
manquements des deux Parties à leurs obligations conventionnelles. 


134. Ce qui aurait pu être une application correcte du droit en 1989 ou 
1992, si l'affaire avait été soumise à la Cour à l'époque, pourrait repré- 
senter un mal-jugé en 1997. La Cour ne saurait ignorer le fait que la cen- 
trale de GabEikovo fonctionne depuis près de cinq ans, que le canal de 
dérivation qui alimente la centrale reçoit ses eaux d'un réservoir nette- 
ment plus pe$t formé par un barrage qui n'a pas été construit à Duna- 
kiliti mais à Cunovo, et que la centrale est exploitée au fil de l'eau et non 
en régime de pointe comme il était prévu à l'origine. La Cour ne saurait 
pas davantage ne pas tenir compte de ce que non seulement l'ouvrage de 
Nagymaros n'a pas été construit, mais qu'il n'y a plus aucune raison de le 
construire puisque les deux Parties ont, dans les faits, écarté l'hypothèse 
d'une exploitation en régime de pointe. 


135. Comme la Cour a déjà eu l'occasion de le souligner, le traité de 
1977 ne prévoyait pas seulement un plan d'investissement conjoint pour 
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energy, but it was designed to serve other objectives as well: the improve- 
ment of the navigability of the Danube, flood control and regulation of 
ice-discharge, and the protection of the natural environment. None of 
these objectives has been given absolute priority over the other, in spite 
of the emphasis which is given in the Treaty to the construction of a 
System of Locks for the production of energy. None of them has lost its 
importance. In order to achieve these objectives the parties accepted obli- 
gations of conduct, obligations of performance, and obligations of result. 


136. It could be said that that part of the obligations of performance 
which related to the construction of the System of Locks - in so far as 
they were not yet implemented before 1992 - have been overtaken by 
events. It would be an administration of the law altogether out of touch 
with reality if the Court were to order those obligations to be fully re- 
instated and the works at Cunovo to be demolished when the objectives 
of the Treaty can be adequately served by the existing structures. 


137. Whether this is indeed the case is, first and foremost, for the 
Parties to decide. Under the 1977 Treaty ils several objectives must be 
attained in an integrated and consolidated programme, to be developed 
in the Joint Contractual Plan. The Joint Contractual Plan was, until 
1989, adapted and amended frequently to better fit the wishes of the 
parties. This Plan was also expressly described as the means to achieve 
the objectives of maintenance of water quality and protection of the envi- 
ronment. 


138. The 1977 Treaty never laid down a rigid system, albeit that the 
construction of a system of locks at GabEikovo and Nagymaros was pre- 
scribed by the Treaty itself. In this respect, however, the subsequent posi- 
tions adopted by the parties should be taken into consideration. Not only 
did Hungary insist on terminating construction at Nagymaros, but 
Czechoslovakia stated, on various occasions in the course of negotia- 
tions, that it was willing to consider a limitation or even exclusion of 
operation in peak hour mode. In the latter case the construction of the 
Nagymaros dam would have become pointless. The explicit terms of the 
Treaty itself were therefore in practice acknowledged by the parties to be 
negotiable. 


139. The Court is of the opinion that the Parties are under a legal obli- 
gation, during the negotiations to be held by virtue of Article 5 of the 
Special Agreement, to consider, within the context of the 1977 Treaty, in 
what way the multiple objectives of the Treaty can best be served, keep- 
ing in mind that al1 of them should be fulfilled. 


140. It is clear that the Project's impact upon, and its implications for, 
the environment are of necessity a key issue. The numerous scientific 
reports which have been presented to the Court by the Parties - even if 
their conclusions are often contradictory - provide abundant evidence 
that this impact and these implications are considerable. 


In order to evaluate the environmental risks, current standards must be 
taken into consideration. This is not only allowed by the wording of 
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la production d'énergie, mais servait également d'autres objectifs: I'amé- 
lioration de  la navigation sur le Danube, la maîtrise des crues, la régula- 
tion de l'évacuation des glaces et la protection de l'environnement natu- 
rel. Aucun de ces objectifs ne s'est vu accorder de priorité absolue par 
rapport aux autres, bien que le traité mette l'accent sur la construction 
d'un système d'écluses en vue de la production d'énergie. Aucun d'entre 
eux n'a perdu de son importance. Pour les atteindre, les parties ont 
accepté d'assumer des obligations de comportement, des obligations de 
faire et des obligations de résultat. 


136. On pourrait dire que parnii les obligations de  faire, celles ayant 
trait à la construction du système d'écluses - dans la mesure où elles 
n'avaient pas encore été exécutées avant 1992 - ont été dépassées par les 
événements. La Cour appliquerait le droit en perdant entièrement de vue 
la réalité si elle devait ordonner le plein rétablissement de  ces obligations 
et la démolition des ouvrages de Cunovo, alors que les structures exis- 
tantes peuvent adéquatement servir la réalisation des objectifs du  traité. 


137. C'est d'abord et avant tout aux Parties de décider si tel est bien le 
cas. Le traité de  1977 prévoyait que ses différents objectifs devraient être 
atteints par l'effet d'un programme intégré et consolidé, qui devait être 
précisé dans le plan contractuel conjoint. Ce dernier a été, jusqu'en 1989, 
fréquemment adapté et amendé pour mieux tenir compte des souhaits des 
parties. Ce plan a aussi été explicitement décrit comme le moyen de réa- 
liser les objectifs que sont le maintien de la qualité de l'eau et la protec- 
tion de l'environnement. 


138. Le traité de 1977 n'a jamais prévu un système rigide, bien qu'il ait 
lui-même  rescrit la construction d'un svstème d'écluses à Gabtikovo et à 
Nagymaros. A cet égard, toutefois, il convient de prendre en considéra- 
tion les positions adoptées ultérieurement par les parties. Non seulement 
la Hongrie a insisté pour mettre fin aux travaux de  construction à Nagy- 
maros. mais la Tchécoslovaauie a affirmé à différentes remises au  cours 
des négociations qu'elle était disposée à envisager une limitation, voire 
l'abandon, de l'exploitation en régime de pointe. Dans cette dernière 
hypothèse, la construction du  barrage de Nagymaros serait devenue inu- 
tile. Les parties ont donc reconnu en pratique que les termes exprès du 
traité lui-même étaient négociables. 


139. La Cour est d'avis que les Parties sont juridiquement tenues, au 
cours des négociations qu'elles mimeront en application de l'article 5 du 
compromis, d'envisager dans le contexte du traité de 1977 de quelle façon 
elles peuvent servir au mieux les objectifs multiples du  traité, en gardant 
à l'esprit qu'ils devraient tous être atteints. 


140. Il est clair que les incidences du projet sur l'environnement et ses 
implications pour celui-ci seront nécessairement une question clef. Les 
nombreux rapports scientifiques présentés à la Cour par les Parties, 
même si leurs conclusions sont souvent contradictoires, fournissent ample- 
ment la preuve que ces incidences et ces implications sont considérables. 


Aux fins de l'évaluation des risques écologiques, ce sont les normes 
actuelles qui doivent être prises en considération. Non seulement le libellé 







Articles 15 and 19, but even prescribed, to the extent that these 
articles impose a continuing - and thus necessarily evolving - obliga- 
tion on the parties to maintain the quality of the water of the Danube 
and to protect nature. 


The Court is mindful that, in the field of environmental protection, 
vigilance and prevention are required on account of the often irreversible 
character of damage to the environment and of the limitations inherent 
in the very mechanism of reparation of this type of damage. 


Throughout the ages, mankind has, for economic and other reasons, 
constantly interfered with nature. In the past, this was often done with- 
out consideration of the effects upon the environment. Owing to new 
scieritific insights and to a growing awareness of the risks for mankind - 
for present and future generations - of pursuit of such interventions at  
an unconsidered and unabated pace, new norms and standards have been 
developed, set forth in a great number of instruments during the last two 
decades. Such new norms have to be taken into consideration, and such 
new standards given proper weight, not only when States contemplate 
new activities but also when continuing with activities begun in the past. 
This need to reconcile economic development with protection of the envi- 
ronment is aptly expressed in the concept of sustainable development. 


For the purposes of the present case, this means that the Parties 
together should look afresh at  the effects on the environment of the 
operation of the GabCikovo power plant. In particular they must find a 
satisfactory solution for the volume of water to be released into the old 
bed of the Danube and into the side-arms on both sides of the river. 


141. It is not for the Court to determine what shall be the final result 
of these negotiations to be conducted by the Parties. It is for the Parties 
themselves to  find an  agreed solution that takes account of the objectives 
of the Treaty, which must be pursued in a joint and integrated way, as 
well as the norms of international environmental law and the principles 
of the law of international watercourses. The Court will recall in this con- 
text that, as it said in the North Seu Continental Shelfcases: 


"[the Parties] are under an obligation so to conduct themselves that 
the negotiations are meaningful, which will not be the case when 
either of them insists upon its own position without contemplating 
any modification of it" (I.C.J. Reports 1969, p. 47, para. 85). 


142. What is required in the present case by the rule puctu sunt ser- 
vanda, as reflected in Article 26 of the Vienna Convention of 1969 on the 
Law of Treaties, is that the Parties find an agreed solution within the co- 
operative context of the Treaty. 


Article 26 combines two elements, which are of equal importance. It 
provides that "Every treaty in force is binding upon the parties to it and 
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des articles 15 et 19 le permet, mais il le prescrit même dans la mesure où 
ces articles mettent à la charge des parties une obligation continue, et 
donc nécessairement évolutive, de maintenir la qualité de l'eau du  Danube 
et de protéger la nature. 


La Cour ne perd pas de vue que, dans le domaine de la protection de 
I'environnement, la vigilance et la prévention s'imposent en raison du  
caractère souvent irréversible des dommages causés à l'environnement et 
des limites inhérentes au mécanisme même de réparation de ce type de 
dommages. 


Au cours des âges, l'homme n'a cessé d'intervenir dans la nature pour 
des raisons économiques et autres. Dans le passé, il l'a souvent fait sans 
tenir compte des effets sur I'environnement. Grâce aux nouvelles perspec- 
tives qu'offre la science et à une conscience croissante des risques que la 
poursuite de ces interventions a un rythme inconsidéré et soutenu repré- 
senterait pour l'humanité - qu'il s'agisse des générations actuelles ou 
futures -, de nouvelles normes et exigences ont été mises au point, qui 
ont été énoncées dans un grand nombre d'instruments a u  cours des deux 
dernières décennies. Ces normes nouvelles doivent être prises en considé- 
ration et ces exigences nouvelles convenablement appréciées non seule- 
ment lorsque des Etats envisagent de nouvelles activités, mais aussi 
lorsqu'ils poursuivent des activités qu'ils ont engagées dans le passé. Le 
concept de développement durable traduit bien cette nécessité de conci- 
lier développement économique et protection de I'environnement. 


Aux fins de  la présente espèce, cela signifie que les Parties devraient, 
ensemble, examiner à nouveau les effets sur I'environnement de I'exploita- 
tion de la centrale de GabEikovo. En particulier, elles doivent trouver une 
solution satisfaisante en ce qui concerne le volume d'eau a déverser dans 
l'ancien lit du  Danube et dans les bras situés de part et d'autre du  fleuve. 


141. Il n'appartient pas à la Cour de déterminer quel sera le résultat 
final des négociations à mener par les Parties. Ce sont les Parties elles- 
mêmes qui doivent trouver d'un commun accord une solution qui tienne 
compte des objectifs du traité -- qui doivent être atteints de façon 
conjointe et intégrée - de même que des normes du  droit international 
de  l'environnement et des principes du droit relatif aux cours d'eau inter- 
nationaux. La Cour rappellera dans ce contexte ce qu'elle a dit dans les 
affaires du  Pluteau continentul de lu mer du Nord: 


«les parties ont l'obligation de se comporter de telle manière que la 
négociation ait un sens, ce qui n'est pas le cas lorsque l'une d'elles 
insiste sur sa propre position sans envisager aucune modification)) 
(C. I.J. Recueil 1969, p. 47, par. 85). 


142. Ce que la règle pactu sunt srri1unda, telle que reflétée a l'article 26 
de la convention de Vienne de 1969 sur le droit des traités, exige en 
l'espèce des Parties, c'est de trouver d'un commun accord une solution 
dans le cadre de coopération que prévoit le traité. 


L'article 26 associe deux éléments, qui sont d'égale importance. II dis- 
pose que: «Tout traité en vigueur lie les parties et doit être exécuté par 
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must be performed by them in good faith." This latter element, in the 
Court's view, implies that, in this case, it is the purpose of the Treaty, and 
the intentions of the parties in concluding it, which should prevail over 
its literal application. The principle of good faith obliges the Parties to 
apply it in a reasonable way and in such a manner that its purpose can be 
realized. 


143. During this dispute both Parties have called upon the assistance 
of the Commission of the European Communities. Because of the dia- 
metrically opposed positions the Parties took with regard to the required 
outcome of the trilateral talks which were envisaged, those talks did not 
succeed. When, after the present Judgment is given, bilateral negotiations 
without pre-conditions are held, both Parties can profit from the assist- 
ance and expertise of a third party. The readiness of the Parties to accept 
such assistance would be evidence of the good faith with which they con- 
duct bilateral negotiations in order to give effect to the Judgment of the 
Court. 


144. The 1977 Treaty not only contains a joint investment programme, 
it also establishes a régime. According to the Treaty, the main structures 
of the System of Locks are the joint property of the Parties; their opera- 
tion will take the form of a co-ordinated single unit; and the benefits of 
the project shall be equally shared. 


Since the Court has found that the Treaty is still in force and that, 
under its terms, the joint régime is a basic element, it considers that, 
unless the Parties agree otherwise, such a régime should be restored. 


145. Article 10, paragraph 1 ,  of the Treaty states that works of the 
System of Locks constituting the joint property of the contracting parties 
shall be operated, as a co-ordinated single unit and in accordance with 
jointly agreed operating and operational procedures, by the authorized 
operating agency of the contracting party in whose territory the works 
are built. Paragraph 2 of that Article states that works on the System of 
Locks owned by one of the contracting parties shall be independently 
operated or maintained by the agencies of that contracting party in the 
jointly prescribed manner. 


The Court is of the opinion that the works at ~ u n o v o  should become 
a jointly operated unit within the meaning of Article 10, paragraph 1, in 
view of their pivotal role in the operation of what rem+ of the Project 
and for the water-management régime. The dam at Cunovo has taken 
over the role which was originally destined for the works at Dunakiliti, 
and therefore should have a similar status. 


146. The Court also concludes that Variant C, which it considers oper- 
ates in a manner incompatible with the Treaty, should be made to con- 
form to it. By associating Hungary, on an equal footing, in its operation, 
management and benefits, Variant C will be transformed from a de facto 
status into a treaty-based régime. 


It appears from various parts of the record that, given the current state 
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elles de bonne foi.» De l'avis de la Cour, ce dernier élément implique 
qu'au cas particulier c'est le but du traité, et l'intention dans laquelle les 
parties ont conclu celui-ci, qui doivent prévaloir sur son application lit- 
térale. Le principe de bonne foi oblige les Parties à l'appliquer de façon 
raisonnable et de telle sorte que son but puisse être atteint. 


143. Au cours de ce différend, les deux Parties ont sollicité l'aide de la 
Commission des Communautés européennes. Du fait que les Parties ont 
adopté des positions diamétralement opposées sur le point de savoir ce 
que devait être le résultat des pourparlers trilatéraux qui étaient envisa- 
gés, ceux-ci ont échoué. Lorsque, une fois le présent arrêt rendu, les deux 
Parties engageront des négociations bilatérales sans conditions préa- 
lables, elles pourront bénéficier de l'assistance et de l'expertise d'une 
tierce partie. L'acceptation d'une telle aide par les Parties attesterait de 
la bonne foi marquant les négociations bilatérales qu'elles mèneront pour 
donner effet à l'arrêt de la Cour. 


144. Le traité de 1977 ne prévoit pas seulement un programme d'inves- 
tissement conjoint, i l  établit aussi un régime. Selon le traité, les princi- 
paux ouvrages du système d'écluses sont la propriété conjointe des parties; 
ils seront gérés en tant qu'unité unique coordonnée; et les bénéfices du 
projet seront partagés à parts égales.- 


Puisque la Cour a conclu que le traité est toujours en vigueur et qu'aux 
termes de celui-ci le régime conjoint en est un élément fondamental, elle 
est d'avis qu'à moins que les Parties n'en disposent autrement un tel 
régime devrait être rétabli. 


145. Le paragraphe 1 de l'article 10 du traité dispose que les ouvrages 
du système d'écluses constituant la propriété commune des parties contrac- 
tantes seront gérés, en tant qu'unité coordonnée et conformément aux pro- 
cédures opérationnelles arrêtées d'un commun accord, par l'organisme de 
gestion agréé de la partie contractante sur le territoire de laquelle les 
ouvrages auront été construits. Le paragraphe 2 du même article énonce 
que les ouvrages du système d'écluses appartenant à l'une des parties con- 
tractantes seront gérés ou entretenus indépendamment par les organismes 
de cette partie selon des modalités arrêtées d'un commun accord. 


La Cour estime que les ouvrages de Cunovo devraient devenir une 
unité exploitée conjointement au sens du paragraphe 1 de l'article 10, 
compte tenu de leur rôle central dans le fonctionnement de ce-qui reste 
du projet et dans le régime de gestion des eaux. Le barrage de Cunovo a 
assumé le rôle qui avait été prévu à l'origine pour les ouvrages de Duna- 
kiliti, et il devrait donc bénéficier d'un statut analogue. 


146. La Cour conclut également que la variante C, qu'elle a estimé 
fonctionner d'une manière incompatible avec le traité, devrait être mise 
en conformité avec ce dernier. L'association de la Hongrie, sur un pied 
d'égalité, à l'exploitation, à la gestion et aux bénéfices de la variante C, 
aura pour effet que le statut de fait qui s'applique à cette dernière fera 
place a un régime conventionnel. 


I l  ressort des différents éléments du dossier qu'en l'état actuel des 
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informations soumises a la Cour la variante C semble  ouv voir fonction- 
ner d'une façon qui permette à la fois l'exploitation économique du sys- 
tème de production d'électricité et la satisfaction des préoccupations éco- 
logiques essentielles. 


Régulariser la variante C en en faisant une partie intégrante d'un sys- 
tème d'ouvrages opérationnel unique et indivisible apparaît également 
nécessaire pour donner de nouveau effet à l'article 9 du traité, qui prévoit 
que les parties contractantes participeront, à parts égales, à l'utilisation et 
aux avantages du système d'écluses. 


147. Le rétablissement du régime conjoint reflétera aussi de façon opti- 
male le concept d'une utilisation conjointe des ressources en eau parta- 
gées pour atteindre les différents objectifs mentionnés dans le traité et ce, 
conformément au paragraphe 2 de l'article 5 de la convention sur le droit 
relatif aux utilisations des cours d'eau internationaux à des fins autres 
que la navigation, aux termes duquel: 


«Les Etats du cours d'eau participent à l'utilisation, à la mise en 
valeur et a la protection d'un cours d'eau international de manière 
équitable et raisonnable. Cette participation comporte à la fois le 
droit d'utiliser le cours d'eau et le devoir de coopérer à sa protection 
et à sa mise en valeur, comine prévu dans les présents articles.)) 
(Assemblée générale, doc. A/5;11869 du 1 1  avril 1997.) 


148. Jusqu'ici, la Cour a indiqué quels devraient être, d'après elle, les 
effets de sa décision suivant laquelle le traité de 1977 est toujours en 
vigueur. Elle en vient maintenant aux conséquences juridiques des actes 
internationalement illicites commis par les Parties. 


149. Dans son arrêt du 13 septembre 1928 en l'affaire relative à l'Usine 
de Cho~zu~t , ,  la Cour permanente de Justice internationale a dit: 


«la réparation doit, autant que possible, effacer toutes les consé- 
quences de l'acte illicite et rétablir l'état qui aurait vraisemblable- 
ment existé si ledit acte n'avait pas été commis)) (C.P.J.I. série A 
no 17, p. 47). 


150. La réparation doit ((autant que possible)) effacer toutes les consé- 
quences de l'acte illicite. En l'espèce, les conséquences des actes illicites 
commis par les deux Parties seront effacées «autant que possible)) si ces 
dernières reprennent leur coopération pour l'utilisation des ressources en 
eau partagées du Danube et si le programme pluridimensionnel d'utilisa- 
tion, de mise en valeur et de protection du cours d'eau, en tant qu'unité 
unique coordonnée, est réalisé de manière équitable et raisonnable. Ce 
que peuvent faire les Parties, c'est rétablir une gestion conjointe de ce qui 
reste du projet. A cette fin, il leur est loisible, d'un commun accord, de 
conserver les ouvrages de Cunovo, en apportant des changements dans le 
mode d'exploitation du système pour ce qui est de la répartition de l'eau 
et de l'électricité, et de ne pas construire les ouvrages de Nagymaros. 







151. The Court has been asked by both Parties to determine the con- 
sequences of the Judgment as they bear upon payment of damages. 
According to the Preamble to the Special Agreement, the Parties agreed 
that Slovakia is the sole successor State of Czechoslovakia in respect of 
rights and obligations relating to the GabCikovo-Nagymaros Project. 
Slovakia thus may be liable to pay compensation not only for its own 
wrongful conduct but also for that of Czechoslovakia, and it is entitled to 
be compensated for the damage sustained by Czechoslovakia as well as 
by itself as a result of the wrongful conduct of Hungary. 


152. The Court has not been asked at  this stage to determine the quan- 
tum of damages due, but to indicate on what basis they should be paid. 
Both Parties claimed to have suffered considerable financial losses and 
both claim pecuniary compensation for them. 


It is a well-established rule of international law that an injured State is 
entitled to obtain compensation from the State which has committed an 
internationally wrongful act for the damage caused by it. In the present 
Judgment, the Court has concluded that both Parties committed interna- 
tionally wrongful acts, and it has noted that those acts gave rise to the 
damage sustained by the Parties; consequently, Hungary and Slovakia 
are both under an obligation to pay compensation and are both entitled 
to obtain compensation. 


Slovakia is accordingly entitled to compensation for the damage suf- 
fered by Czechoslovakia as well as by itself as a result of Hungary's deci- 
sion to suspend and subsequently abandon the works at Nagymaros and 
Dunakiliti, as those actions caused the postponement of the putting into 
operation of the GabCikovo power plant, and changes in its mode of 
operation once in service. 


Hungary is entitled to compensation for the damage sustained as a 
result of the diversion of the Danube, since Czechoslovakia, by putting 
into operation Variant C,  and Slovakia, in maintaining it in service, 
deprived Hungary of its rightful part in the shared water resources, and 
exploited those resources essentially for their own benefit. 


153. Given the fact, however, that there have been intersecting wrongs 
by both Parties, the Court wishes to observe that the issue of compen- 
sation could satisfactorily be resolved in the framework of an overall 
settlement if each of the Parties were to renounce or cancel al1 financial 
claims and counter-claims. 


154. At the same time, the Court wishes to point out that the settle- 
ment of accounts for the construction of the works is different from the 
issue of compensation, and must be resolved in accordance with the 1977 
Treaty and related :instruments. If Hungary is to share in the operation 
and benefits of the Cunovo complex, it must pay a proportionate share of 
the building and running costs. 







PROJET GAB~IKOVO-NAGYMAROS (ARRÊT) 8 1 


151. La Cour a été priée par les deux Parties de déterminer les consé- 
quences de son arrêt en ce qui est du paiement de dommages et intérêts. 
Aux termes du préambule du compromis, les Parties sont convenues que 
la Slovaquie est l'unique Etat successeur de la Tchécoslovaquie en ce qui 
concerne les droits et obligations relatifs au projet GabCikovo-Nagyma- 
ros. La Slovaquie peut donc être tenue de verser des indemnités, non seu- 
lement pour ses propres faits illicites, mais aussi pour ceux de la Tché- 
coslovaquie, et elle a le droit d'être indemnisée des dommages subis tant 
par la Tchécoslovaquie que par elle-même en raison du comportement 
illicite de la Hongrie. 


152. La Cour n'a pas été priée à ce stade de déterminer le montant des 
dommages et intérêts dus, mais d'indiquer sur quelle base ils doivent être 
versés. Les deux Parties ont prétendu avoir subi des pertes financières 
considérables et elles demandent toutes deux à en être indemnisées. 


II est une règle bien établie du  droit international, qu'un Etat lésé est en 
droit d'être indemnisé, par I'Etat auteur d'un fait internationalement illi- 
cite, des dommages résultant de celui-ci. Dans le présent arrêt, la Cour a 
conclu aue  les deux Parties avaient commis des actes internationalement 
illicites et elle a constaté que ceux-ci sont a l'origine des dommages subis 
par les Parties; en conséquence, la Hongrie et la Slovaquie sont toutes 
deux tenues de verser des indemnités et sont toutes deux en droit d'en 
recevoir. 


La Slovaquie est donc en droit d'être indemnisée des dommages subis 
tant par la Tchécoslovaquie que par elle-même du fait de la décision hon- 
groise de suspendre puis d'abandonner les travaux à Nagymaros et à 
Dunakiliti, car ces agissements ont occasionné le report de la mise en ser- 
vice de la centrale de GabCikovo el, une fois celle-ci mise en service, des 
changements dans son mode de fonctionnement. 


La Hongrie est en droit d'être indemnisée des dommages qu'elle a subis 
du  fait du  détournement du Danube car la Tchécoslovaquie, en mettant 
en service la variante C,  et la Slovaquie, en la maintenant en service, ont 
privé la Hongrie de sa part légitime de ressources en eau partagées et ont 
exploité ces ressources essentiellement à leur profit. 


153. Toutefois. compte tenu de ce que les Parties ont commis des actes 
illicites croisés, la Cour tient à faire observer que la question de l'in- 
demnisation pourrait être résolue de façon satisfaisante, dans le cadre 
d'un règlement d'ensemble, si chacune des Parties renonçait à toutes ses 
demandes et contre-demandes d'ordre financier ou les annulait. 


154. La Cour tient en même temps à souligner que le règlement des 
comptes concernant la construction des ouvrages est une question dis- 
tincte de celle de l'indemnisation et doit être effectué conformément au  
traité de 1977 et aux instruments y afférents. Si la Hongrie participe à 
l'exploitation du complexe de Cunovo et reçoit sa part de bénéfices, elle 
devra payer- une part proportionnelle des coûts de  construction et de  
fonctionnement. 
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155. For these reasons, 


( 1 )  Having regard to Article 2, paragraph 1,  of the Special Agreement, 


A. By fourteen votes to one, 


Finds that Hungary was not entitled to suspend and subsequently 
abandon, in 1989, the works on the Nagymaros Project and on the 
part of the GabCikovo Project for which the Treaty of 16 September 
1977 and related instruments attributed responsibility to  it; 


I N  FAVOUK : Pre.~ident Schwebel; Vice-Prrsident Weeramantry ; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Fleischhauer, Koroma, 
Vereshchetin, Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc 
Skubiszewski ; 


AGAINST: Judge Herczegh; 


B. By nine votes to six, 


Finds that Czechoslovakia was entitled to proceed, in November 
1991, to the "provisional solution" as described in the terms of the 
Special Agreement ; 


I N  FAVOUR : Vice-President Weeramantry ; Judges Oda, Guillaume, Shi, 
Koroma, Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad hoc 
Skubiszewski ; 


AGAINST : President Schwebel ; Judges Bedjaoui, Ranjeva, Herczegh, 
Fleischhauer, Rezek; 


C. By ten votes to five, 


Finds that Czechoslovakia was not entitled to put into operation, 
from October 1992, this "provisional solution"; 


I N  FAVOUR : President Schwebel ; Vice-President Weeramantry ; Judges 
Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Kooij- 
mans, Rezek; 


AGAINST: Judges Oda, Koroma, Vereshchetin, Parra-Aranguren; Judge 
ad hoc Skubiszewski; 


D. By eleven votes to four, 


Finds that the notification, on 19 May 1992, of the termination of 
the Treaty of 16 September 1977 and related instruments by Hungary 
did not have the legal effect of terminating them; 


I N  FAVOUR: Vice-Pre~ident Weeramantry; Judges Oda, Bedjaoui, 
Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, 
Kooijmans; Judge ad hoc Skubiszewski; 


AGAINST : President Schwebel ; Judgrs Herczegh, Fleischhauer, Rezek ; 
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155. Par  ces motifs, 


1) Vu le paragraphe 1 d e  l'article 2 d u  compromis. 


A. Par  quatorze voix contre  une, 


Dit que  la Hongrie n'était pas en droi t  d e  suspendre puis d'aban- 
donner ,  en 1989, les t ravaux relatifs a u  projet d e  Nagymaros ainsi 
qu'à la partie d u  projet d e  GabCikovo d o n t  elle était  responsable 
aux  termes d u  traité d u  16 septembre 1977 et  des  instruments y affé- 
rents; 


POUR: M. Schwebel, Président; M.  Weeramantry, Vice-Président; 
MM. Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Fleischhauer, 
Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, Rezek, juges; 
M. Skubiszewski, juge ad hoc; 


CONTRE: M. Herczegh, juge: 


B. P a r  neuf voix contre  six, 


Dit q u e  la  Tchécoslovaquie était e n  droi t  d e  recourir, en novembre 
1991, à la «solution provisoire)) telle que  décrite a u x  termes d u  com- 
promis : 


POUR: M. Weeramantry, Vice-président; MM. Oda, Guillaume, Shi, 
Koroma. Vereshchetin, Parra-Aranguren, Kooijmans, juges; 
M. Skubiszewski, juge ad hoc; 


CONTRE: M. Schwebel, Président; MM. Bedjaoui, Ranjeva, Herczegh, 
Fleischhauer, Rezek, juges; 


C. P a r  dix voix contre  cinq, 


Dit que  la Tchécoslovaquie n'était pas  e n  droi t  d e  mettre  en service, 
à partir d'octobre 1992, cette ((solution provisoire)) ; 


POUR: M. Schwebel, Président; M. Weeramantry, Vice-président; 
MM. Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer. 
Kooijmans, Rezek, juges; 


CONTRE: MM. Oda, Koroma, Vereshchetin, Parra-Aranguren, juges; 
M. Skubiszewski, juge ad hoc; 


D. P a r  onze voix contre  quatre ,  


Dit que  la notification, le 19 mai  1992, d e  la terminaison d u  traité 
d u  16 septembre 1977 et  des  instruments y afférents par  la Hongrie  n'a 
pas e u  pour  effet juridique d'y mettre fin; 


POUR : M. Weeramantry, Vice-Président ; MM. Oda, Bedjaoui, Guillaume, 
Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, 
juges; M. Skubiszewski, juge ad hoc; 


CONTRE: M. Schwebel, Président; MM.  Herczegh, Fleischhauer, Rezek, 
juges ; 







Having regard to Article 2, paragraph 2, and Article 5 of the Special 
Agreement, 


A. By twelve votes to three, 


Finds that Slovakia, as successor to Czechoslovakia, became a 
party to the Treaty of 16 September 1977 as from 1 January 1993; 


I N  FAVOUR : President Schwebel ; Vice- President Weeramantry ; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva. Shi, Koroma, Vereshchetin, 
Parra-Aranguren, Kooijmans: Judge ad hoc Skubiszewski; 


AGAINST: Judges Herczegh, Fleischhauer, Rezek ; 


B. By thirteen votes to two, 


Finds that Hungary and Slovakia must negotiate in good faith in 
the light of the prevailing situation, and must take al1 necessary meas- 
ures to ensure the achievement of the objectives of the Treaty of 
16 September 1977, in accordance with such modalities as they may 
agree upon ; 


I N  FAVOUR: President Schwebel; Vice-Prr.sident Weeramantry; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva, Shi. Koroma, Vereshchetin, 
Parra-Aranguren, Kooijmans, Rezek; Judge ad hoc Skubiszewski; 


AGAINST : Judges Herczegh, Fleischhauer ; 


C. By thirteen votes to two, 


Fin& that, unless the Parties otherwise agree, a joint operational 
régime must be established in accordance with the Treaty of 16 Sep- 
tember 1977; 


I N  FAVOUR : President Schwebel ; Vice-Pre.~ident Weeramantry ; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, 
Parra-Aranguren. Kooijmans, Rezek ; Judge ad hoc Skubiszewski ; 


AGAINST : Judges Herczegh, Fleischhauer : 


D. By twelve votes to three, 


Finds that, unless the Parties otherwise agree, Hungary shall com- 
pensate Slovakia for the damage sustained by Czechoslovakia and by 
Slovakia on account of the suspension and abandonment by Hun- 
gary of works for which it was responsible; and Slovakia shall com- 
pensate Hungary for the damage it has sustained on account of the 
putting into operation of the "provisional solution" by Czechoslo- 
vakia and its maintenance in service by Slovakia; 


I N  FAVOUR: President Schwebel; Vice-Puesident Weeramantry; Judges 
Bedjaoui. Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Parra- 
Aranguren, Kooijmans, Rezek; Judge ad hoc Skubiszewski; 


AGAINST: Judges Oda. Koroma, Vereshchetin; 
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2) Vu le paragraphe 2 de l'article 2 et l'article 5 du compromis, 


A. Par douze voix contre trois, 


Dit que la Slovaquie, en tant que successeur de la Tchécoslovaquie, 
est devenue partie au  traité du  16 septembre 1977 à compter d u  
1" janvier 1993 ; 


POLIR: M. Schwebel, Président; M. Weeramantry, Vice-Pué.vident; 
MM. Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, 
Parra-Aranguren, Kooijmans, juges; M. Skubiszewski, juge ad hoc; 


CONTRE: MM. Herczegh, Fleischhauer, Rezek, juges; 


B. Par treize voix contre deux, 


Dit que la Hongrie et la Slovaquie doivent négocier de bonne foi en 
tenant compte de la situation existante et doivent prendre toutes 
mesures nécessaires à l'effet d'assurer la réalisation des objectifs du 
traité du 16 septembre 1977, selon des modalités dont elles convien- 
dront; 


POL-R : M. Schwebel. Président; M. Weeramantry, Vice-Président : 
MM. Oda, Bedjaoui, Guillaume, Ranjeva, Shi. Koroma, Vereshchetin, 
Parra-Aranguren, Kooijmanj, Rezek, juges; M. Skubiszewski, juge 
ad hoc; 


CONTK t : MM. Herczegh, Fleischhauer, juges ; 


C. Par treize voix contre deux, 


Dit que. sauf si les Parties en conviennent autrement, un régime 
opérationnel conjoint doit être établi conformément au  traité du  
16 septembre 1977 ; 


POUR: M.  Schwebel, Président; M. Weeramantry, Vice-président; 
MM. Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Koroma. Vereshchetin, 
Parra-Aranguren, Kooijmans, Rezek, juges; M. Skubiszewski, juge 
ad hoc; 


CONTRE: MM. Herczegh, Fleisckihauer, juges: 


D. Par douze voix contre trois, 


Dit que, sauf si les Parties en conviennent autrement, la Hongrie 
devra indemniser la Slovaquie pour les dommages subis par la Tché- 
coslovaquie et par la Slovaquie du fait de la suspension et de l'aban- 
don par la Hongrie de travaux qui lui incombaient; et la Slovaquie 
devra indemniser la Hongrie pour les dommages subis par cette der- 
nière di1 fait de la mise en service de la ((solution provisoire)) par la 
Tchécoslovaquie et de son maintien en service par la Slovaquie; 


POUR: M. Schwebel. Présideizt; M. Weeramantry, Vice-Puc;.~ident; 
MM. Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Parra- 
Aranguren, Kooijmans, Rezek, juges; M. Skubiszewski, juge ad hoc; 


CONTRE: MM. Oda, Koroma. Vereshchetin, juges; 
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E. By thirteen votes to two, 


Finds that the settlement of accounts for the construction and 
operation of the works must be effected in accordance with the rele- 
vant provisions of the Treaty of 16 September 1977 and related 
instruments, taking due account of such measures as will have been 
taken by the Parties in application of points 2 B and 2 C of the 
present operative paragraph. 


I N  FAVOUR: President Schwebel; Vice-President Weeramantry; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva. Shi, Koroma. Vereshchetin, 
Parra-Aranguren, Kooijmans, Rezek; J u d p  ad hoc Skubiszewski; 


AGAINST: Judges Herczegh, Fleischhauer. 


Done in English and in French, the English text being authoritative, at  
the Peace Palace, The Hague, this twenty-fifth day of September, one 
thousand nine hundred and ninety-seven, in three copies, one of which 
will be placed in the archives of the Court and the others transmitted to 
the Covernment of the Republic of Hungary and the Government of the 
Slovak Republic, respectively. 


(Signed) Stephen M .  SCHWEBEL, 


President. 


(Signed) Eduardo VALENCIA-OSPINA, 


Registrar. 


President SCHWEBEL and Judge REZEK append declarations to the 
Judgment of the Court. 


Vice-President WEERAMANTRY and Judges BEDJAOUI and KOROMA 
append separate opinions to the Judgment of the Court. 


Judges ODA, RANJEVA, HERCZEGH, FLEISCHHAUER, VERESHCHETIN and 
PARRA-ARANGUREN and Judge ad hoc SKUBISZEWSKI append dissenting 
opinions to the Judgment of the Court. 


(Initiullcd) S.M.S. 


(Initialled) E.V.O. 
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E. Par treize voix contre deux, 


Dit que le règlement des comptes concernant la construction et le 
fonctionnement des ouvrages doit être effectué conformément aux dis- 
positions pertinentes du traité du 16 septembre 1977 et des instru- 
ments y afférents, compte dûment tenu des mesures qui auront été 
prises par les Parties en application des points 2 B et 2 C du présent 
dispositif. 


POUR : M. Schwebel, Présiderit ; M. Weeramantry, Vice-Président ; 
MM. Oda, Bedjaoui, Guillauine, Ranjeva, Shi, Koroma, Vereshchetin, 
Parra-Aranguren. Kooijmans, Rezek, juges; M. Skubiszewski, juge ad 
hoc : 


CONTRE: MM.  Herczegh, Fleischhauer, juges. 


Fait en anglais et en français, le texte anglais faisant foi, au Palais de la 
Paix, à La Haye, le vingt-cinq septembre mil neuf cent quatre-vingt-dix- 
sept, en trois exemplaires, dont l'{ln restera déposé aux archives de la 
Cour et les autres seront transmis respectivement au Gouvernement de la 
République de Hongrie et au Gouvernement de la République slovaque. 


Le Président, 


(S igné)  Stephen M. SCHWEBEL. 


Le Greffier, 


(S igné)  Eduardo VALENCIA-OSPINA. 


M.  SCHWEBEL, Président, et M.  REZEK, juge, joignent des déclarations à 
l'arrêt. 


M. WEERAMANTRY, Vice-Président, et MM. BEDJAOUI et KOROMA, 
juges, joignent à l'arrêt les exposés de leur opinion individuelle. 


MM. ODA, RANJEVA, HERCZEGH, FLEISCHHAUER, VERESHCHETIN et 
PARRA-ARANGUREN, juges, et M.  SKUBISZEWSKI, juge ad hoc, joignent à 
l'arrêt les exposés de leur opinion dissidente. 


(Paraphé) S.M.S. 
(Parapllé) E.V.O. 
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I 


(Information) 


COUNCIL 


DECLARATION OF THE COUNCIL OF THE EUROPEAN COMMUNITIES 
AND OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE MEMBER 


STATES MEETING IN THE COUNCIL 


OF 22 NOVEMBER 1973 


ON THE PROGRAMME OF ACTION OF THE EUROPEAN COMMUNITIES ON 
THE ENVIRONMENT 


The Council of the European Communities and the 
Representatives of the Governments of the Member 
States meeting in the Council note that the projects to 
which this programme will give rise should in some 
cases be carried out at Community level, and - in 
others be carried out by the Member States. 


With regard to the projects to be carried out by the 
Member States, the latter will supervize their proper 
execution, it being understood that for these projects 
the Council will exercise the coordinating powers 
laid down in the Treaties. 


With regard to the projects in the programme to be 
carried out by the Institutions of the European 
Communities, 


THE COUNCIL OF THE EUROPEAN 
COMMUNITIES, 


Having regard to the Treaty establishing the 
European Coal and Steel Community; 


Having regard to the Treaty establishing the 
European Economic Community; 


Having regard to the Treaty establishing the 
European Atomic Energy Community; 


Having regard to the Communication from the 
Commission on a Community Environmental 
Programme; 


Having regard to the Opinion of the European 
Parliament; 


Having regard to the Opinion of the Economic and 
Social Committee; 


Whereas the Heads of State or of Government 
meeting in Paris at the Summit Conference on 19 and 
20 October 1972 emphasized the importance of a 
Community Environmental Policy and to this end 
invited the Community Institutions to establish, 
before 31 July 1973, a programme of action 
accompanied by a precise timetable; 


Whereas the Ministers of the Member States of the 
enlarged European Communities, responsible for the 
Protection of the Environment met in Bonn on 31 
October 1972 in an effort to facilitate the 
implementation of the final declaration of the Heads 
of State or of Government; and whereas the 
conclusions reached by the Bonn Conference are 
summarized in the Communique it adopted; 


Whereas the tasks of the European Communities are 
defined in the Treaties establishing the Communities; 


Whereas in particular, in accordance with Article 2 of 
the Treaty, the task of the European Economic 
Community is to promote throughout the 
Community a harmonious development of economic 
activities and a continuous and balanced expansion, 
which cannot now be imagined in the absence of an 
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effective campaign to combat pollution and nuisances 
or of an improvement in the quality of life and the 
protection of the environment; 


"Whereas improvement in the quality of life and the 
protection of the natural environment are among the 
fundamental tasks of the Community; whereas it is 
therefore necessary to implement a Community 
environment policy; 


Whereas the action contained in this programme 
must be implemented in accordance with the 
provisions of the Treaties — 


approves the principles and objectives of a Community 
environment policy and the general description of the 


projects to be undertaken at Community level as 
defined in the programme annexed hereto; 


approves the material content of the projects in this 
programme for the reduction of pollution and 
nuisances and the priorities established in this matter; 


approves the specific guidelines of the projects in this 
programme for the improvement of the environment; 


notes that the Commission, as far as it is concerned, 
will be responsible for the implementation of this 
programme in accordance with the procedure and 
timetables indicated therein and that the latter will 
subsequently put forward suitable proposals; 


undertakes to decide on the proposals mentioned 
above within a period of nine months from the date 
of despatch thereof. 
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PART I 


OBJECTIVES AND PRINCIPLES OF A COMMUNITY ENVIRONMENT POLICY 
AND GENERAL DESCRIPTION OF THE ACTION TO BE TAKEN AT 


COMMUNITY LEVEL DURING THE NEXT TWO YEARS 


INTRODUCTION 


Among the other objectives set out in the preamble 
to the Treaty establishing the European Economic 
Community, the signatories affirmed as goals 'the 
constant improvement of the living and working 
conditions of their peoples' and 'the harmonious 
development of their economies'. 


In Article 2 of the Treaty, the following are included 
in the statement of the task assigned to the 
Community: to promote throughout the Community 
a harmonious development of economic activities, a 
continuous and balanced expansion, an accelerated 
raising of the standard of living and closer relations 
between the States belonging to it. 


When they met in Paris on 19 to 20 October 1972, 
the Heads of State or Government of the Member 
States declared that 'economic expansion is not an 
end in itself: its first aim should be to enable 
disparities in living conditions to be reduced. It must 
take place with the participation of all the social 
partners. It should result in an improvement in the 
quality of life as well as in standards of living. As 
befits the genius of Europe, particular attention will 
be given to intangible values and to protecting the 


environment so that progress may really be put at the 
service of mankind'. 


This readiness to ensure that the Communities direct 
their activities towards the improvement not only of 
the standard of living but of living conditions and the 
quality of life is expressed still more precisely in 
point 8 of the final Declaration of the Paris Summit 
Conference: 'the Heads of State or of Government 
emphasised the importance of a Community 
environmental policy. To this end they invited the 
Community institutions to establish before 31 July 
1973, a programme of action accompanied by a 
precise timetable'. 


This programme of action has been established in 
response to this invitation. It also takes into account 
the results of the Conference of the Ministers 
responsible for environmental questions held in Bonn 
on 31 October 1972, together with the memoranda 
and documents forwarded by the Member States and 
the detailed comparison of the points of view of the 
Commission and the representatives of the Member 
States on the Commission's communication 
forwarded to the Council on 24 March 1972. It also 
takes into account the opinions expressed by the 
European Parliament, the Economic and Social 
Committee and the employers' and workers' 
organizations. 


TITLE I 


OBJECTIVES OF COMMUNITY ENVIRONMENT POLICY 


The aim of a Community environment policy is to 
improve the setting and quality of life, and the 
surroundings and living conditions of the peoples of 
the Community. It must help to bring expansion into 
the service of man by procuring for him an 
environment providing the best conditions of life, and 
reconcile this expansion with the increasingly 
imperative need to preserve the natural environment. 


It should: 


— prevent, reduce and as far as possible eliminate 
pollution and nuisances, 


— maintain a satisfactory ecological balance and 
ensure the protection of the biosphere, 


— ensure the sound management of and avoid any 
exploitation of resources or of nature which cause 
significant damage to the ecological balance, 


— guide development in accordance with quality 
requirements, especially by improving working 
conditions and the settings of life, 


— ensure that more account is taken of 
environmental aspects in town planning and land 
use, 


— seek common solutions to environment problems 
with States outside the Community, particularly 
in international organizations. 
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TITLE II 


PRINCIPLES OF A COMMUNITY ENVIRONMENT POLICY 


The Council endorses the general principles of a 
Community environment policy as worked out by the 
Ministers of the Environment at their meeting in 
Bonn on 31 October 1972. 


These general principles which have been defined in 
the light of subsequent ideas and exchanges of views, 
are as follows: 


1. The best environment policy consists in preventing 
the creation of pollution or nuisances at source, 
rather than subsequently trying to counteract 
their effects. T o this end, technical progress must 
be conceived and devised so as to take into 
account the concern for protection of the 
environment and for the improvement of the 
quality of life at the lowest cost to the 
community. This environment policy can and 
must be compatible with economic and social 
development. This also applies to technical 
progress. 


2. Effects on the environment should be taken into 
account at the earliest possible stage in all the 
technical planning and decision-making 
processes. 


The environment cannot be considered as 
external surroundings by which man is harassed 
and assailed; it must be considered as an essential 
factor in the organization and promotion of 
human progress. It is therefore necessary to 
evaluate the effects on the quality of life and on 
the natural environment of any measure that is 
adopted or contemplated at national or 
Community level and which is liable to affect 
these factors. 


3. Any exploitation of natural resources or of a 
nature which causes significant damage to the 
ecological balance must be avoided. 


The natural environment has only limited 
resources; it can only absorb pollution and 
neutralize its harmful effects to a limited extent. 
It represents an asset which can be used, but not 
abused, and which should be manged in the best 
possible way. 


4. The standard of scientific and technological 
knowledge in the Community should be 
improved with a view to taking effective action 
to conserve and improve the environment and to 


combat pollution and nuisances. Research in this 
field should therefore be encouraged. 


5. The cost of preventing and eliminating nuisances 
must in principle be borne by the polluter. 
However, there may be certain exceptions and 
special arrangements, in particular for 
transitional periods, provided that they cause no 
significant distortion to international trade and 
investment. Without prejudice to the application 
of the provisions of the Treaties, this principle 
should be stated explicitly and the arrangements 
for its application including the exceptions 
thereto should be defined at Community level. 
Where exceptions are made, the need to 
progressively eliminate regional imbalances in the 
Community should also be taken into account. 


6. In accordance with the Declaration of the United 
Nations conference on the human environment 
adopted in Stockholm, care should be taken to 
ensure that activities carried out in one state do 
not cause any degradation of the environment in 
another state. 


7. The Community and its Member States must 
take into account in their environment policy the 
interests of the developing countries, and must in 
particular examine any repercussions of the 
measures contemplated under that policy on the 
economic development of such countries and on 
trade with them with a view to preventing or 
reducing any adverse consequences as far as 
possible. 


8. The effectiveness of effort aimed at promoting 
global environmental research and-policy will be 
increased by a clearly defined long-term concept 
of a European environmental policy. 


In the spirit of the Declaration of Heads of State 
or Government at Paris, the Community and the 
Member States must make their voices heard in 
the international organizations dealing with 
aspects of the environment and must make an 
original contribution in these organizations, 
with the authority which a common point of 
view confers on them. 


In accordance with the conclusions of the 
Stockholm Conference, regional cooperation, 
which is often best suited to solving problems 
must be intensified. 
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World cooperation should concentrate on the 
fields in which a universal effort is called for 
because of the nature of the environmental 
problems involved: it must be based on the 
specialized institutions of the United Nations 
which have already accomplished considerable 
work and the activities must continue and 
develop. 


A global environmental policy is only possible on 
the basis of new, more efficient forms of 
international cooperation which take into 
account both world ecological correlations and 
the interdependence of the economies of the 
world. 


9. The protection of the environment is a matter for 
all in the Community, who should therefore he 
made aware of its importance. The success of an 
environment policy presupposes that nil 
categories of the population and all the social 
forces of the Community help to protect and 
improve the environment. This means that at all 
levels continuous and detailed educational 
activity should take place in order that the entire 
Community may become aware of the problem 
and assume its responsibilities in full towards the 
generations to come. 


10. In each different category of pollution, it is 
necessary to establish the level of action (local, 
regional, national, Community, international) 
that befits the type of pollution and the 
geographical zone to be protected should be 
sought. 


Actions which are likely to be the most effective 
at Community level should be concentrated at 
that level; priorities should be determined with 
special care. 


11. Major aspects of environmental policy in 
individual countries must no longer be planned 


and implemented in isolation. On the basis of a 
common long-term concept, national pro-
grammes in these fields should be coordinated 
and national policies should be harmonized 
within the Community. Such policies should have 
as their aim the improvement of the quality of 
life. Therefore, economic growth should not be 
viewed from purely quantitative aspects. 


Such coordination and harmonization should in 
particular make it possible to increase the 
efficiency of the action carried out at the various 
levels to protect and improve the environment in 
the Community, taking into account the regional 
differences existing in the Community and the 
requirements for the satisfactory operation of the 
common market. 


This Community environment policy is aimed, as 
far as possible, at the coordinated and harmonized 
progress of national policies without however 
hampering potential or actual progress at the 
national level. However, the latter should be 
carried out in such a way as does not jeopardize 
the satisfactory operation of the common market. 


Coordination and harmonization of this nature 
will be achieved in particular: 


— by the application of the appropriate 
provisions of the Treaties, 


— by the implementation of the action described 
in this programme, 


— by the implementation of the environment 
information procedure (*)! 


(') OJ N o C 9, 15. 3. 1973, p. 1. 


TITLE III 


GENERAL DESCRIPTION OF T H E PROJECTS T O BE UNDERTAKEN UNDER THE 
PROGRAMME OF ACTION OF THE COMMUNITIES O N THE E N V I R O N M E N T ( l) 


INTRODUCTION 


The protection of the natural environment and the 
improvement of living conditions necessitate the 
implementation of actions of various kinds. 


(*) Title III constitutes a summary which must therefore he 
interpreted in the light of and within the limits of the 
detailed description of the projects in the Second Part 
of the programme. 


This involves on the one hand, the adoption of 
measures to reduce pollution and nuisances, and on 
the other, ensuring that the improvement of living 
conditions and ecological factors, which must now be 
considered as inseparable from the organization and 
promotion of human progress, be integrated in 
devising and implementing common policies. 


For the Community and its Member States, this also 
involves carrying out certain projects within 
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international organizations so as to avoid 
unnecessary duplication, cooperating with third 
countries and ensuring that the specific interests of 
the Community are taken into consideration by these 
organizations. 


For these reasons the programme of action of the 
Communities on the environment includes three 
categories of action: 


1. Action to reduce and prevent pollution and 
nuisances, 


2. Action to improve the environment and the setting 
of life, 


3. Community action or, where applicable, common 
action by the Member States in international 
organizations dealing with the environment. 


Certain aspects of this will have to be developed later 
both in the context of environment policy and in the 
context of other sectoral policies (social affairs, 
agriculture, regional policy, industrial policy, energy 
policy, etc.). 


Chapter 1 


ACTION TO REDUCE POLLUTION A N D NUISANCES 


A. Specific measures to protect man and his 
environment against the pollution and nuisances 
which assail him, should be supported by an 
objective analysis of the facts and the results of 
studies which show up the various consequences, in 
particular in the ecological and the economic field, of 
the choice of any one of several possible measures. 


Study of the problems raised in the fight against 
pollution reveals the existence of numerous gaps: 
gaps in scientific knowledge and methods of analysis 
and measurement, gaps in economic experience, 
especially as regards the cost of the damage caused 
by pollution and of the measures to counter this and, 
finally, gaps in statistical data. 


A series of projects should therefore be undertaken at 
Community level in order to provide a common basis 
for the evaluation of data and a common framework 
of methods and references. Such work would enable 
the measures indicated in part B of this section to be 
carried out; it would also avoid costly duplications 
and the adoption by Member States of various 


measures liable to create economic or social 
distortions within the Community. 


The following tasks will have to be undertaken: 


1. The laying-down of scientific criteria (*) for the 
degree of harm of the principal forms of air and 
water pollution and for noise. This action must go 
hand in hand with the standardization or 
alignment of the methods and instruments used in 
measuring these pollutants and nuisances. In the 
laying-down of criteria priority will be given to 
the following pollutants: lead and lead 
compounds, organic halogen compounds, sulphur 
compounds and particles in suspension, nitrogen 
oxides, carbon monoxide, mercury, phenols and 
hydrocarbons. 


2. The definition, on the basis of a common 
methodology, of parameters and the decision-
taking process in connection with the laying-down 
of quality objectives. 


3. The organization and promotion of exchanges of 
technical information between the regional and 
national pollution surveillance and monitoring 
networks. In due course this action will facilitate 
the implementation of a Community information 
system dealing with the data acquired by these 
networks and the inclusion of these in the world 
monitoring system envisaged by the UNO. 


4. The adoption of a common method of estimating 
the cost of anti-pollution measures. During an 
initial stage an attempt will be made, in 
collaboration with the OECD, to establish 
methods of estimating the cost of air and water 
pollution, and the cost of countering pollution 
caused by certain industrial activities (2). This 
work will be rounded off by an analysis of the 
economic instruments which can be used under an 
environmental policy allowing for the application 
of the principle of making the polluter pay, 
without prejudice to the rules of the common 
market. 


A study will also be made of the methods of 
estimating the cost to society of the damage to the 
environment with a particular view towards 
including these costs in a suitable form in national 


(') For the definition of this and other terms contained in 
this Programme see Annex I. 


(2) The means by which this cooperation will be effected 
will be defined at a future date. 
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accounting figures and in the determination of the 
Gross National Product. 


Finally, a common method of classifying and 
describing anti-pollution activities will be 
developed. 


B. Anti-pollution policy cannot, however, be limited 
to the type of action described in A. Its essential aim 
should be the adoption of measures by the 
Community and Member States for the protection of 
the environment by reconciling that objective with 
the satisfactory operation of the common market. 


At Community level, the following action will have 
to be taken: 


1. The standardization or harmonization of the 
methods and techniques for sampling, analysis and 
measurement of pollutants. Priority will be given 
to the standardization of measuring methods for 
oils and natural gases having known or probable 
carcinogenic effects, photochemical oxydants, 
asbestos and vanadium. 


2. The preparation of a list of quality objectives 
determining the various requirements an 
environment must meet, bearing in mind its 
allotted purpose. Community action will also be 
oriented towards the search for long-term quality 
criteria with which the various parts of the 
Community environment will have to comply. 


3. The determination of standards which, in certain 
cases, could be provisional, and which in the first 
instance will be concerned mainly with water 
pollutants. 


4. The harmonization of the specifications of 
polluting products. In order to ensure effective 
protection of man and his surroundings, this 
harmonization, which is already being 
implemented in the elimination of technical 
barriers to trade, should be accompanied by 
studies on the noxious effects of pollutants 
contained in such products, the possibilities of 
changing their composition and, if necessary, their 
replacement by non-polluting or less polluting 
substitute products. Moreover, as far as is 
necessary common measures relating to the 
conditions of approval and inspection of the use 
of such products should be examined and 
implemented. Priority will be given to vehicles, 


noisy products and equipment, pneumatic drills, 
motor and other fuels and combustibles, cleaning 
and washing products. 


5. Studies in individual industries on pollution caused 
by industrial activities and energy production, 
relating to the principal polluting industrial 
activities, carried out in cooperation with the 
competent authorities of the Member States and 
the industries concerned. These studies will permit 
the exact nature of the pollution problems to be 
established, the best technical and economic 
solutions to be found and if necessary, allow any 
aids to be standaridized and a study to be made of 
the possibility of harmonizing principles or sets of 
other measures as regards certain industrial 
sectors. 


In the first phase, work will be undertaken on the 
following industrial sectors; paper and pulp, iron 
and steel and titanium dioxide manufacturing. 


6. With regard to the problems raised by toxic or 
persistent waste, it will be necessary to pool 
thought and experience in order to assess the 
technical and economic aspects of the various 
possible means of action for eliminating such 
waste and to determine on that basis the measures 
to be introduced at Community level e.g. 
harmonization of regulations, promoting of the 
development of new techniques (I), possible 
establishment of a system for pooling information, 
etc. 


Priority will be given to dangerous substances 
listed in Annex I to the Oslo Convention, and to 
waste oils. 


7. T o avoid distortion of trade and investment, and 
without prejudice to the application of Treaty 
provisions, the 'polluter pays' princible will need 
to be worked out and its terms of implementation, 
including the exceptions thereto, laid down at 
Community level. 


(') The implementat ion of this type of action w o u l d 
involve taking a decision of principle at Communi ty 
level regarding the grant of deve lopment aids. At the 
same time appropriate procedures should also be 
decided upon to a l low participation, in individual 
cases hv experts appointed by the Member States. 
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8. Finally the serious problems posed by the 
pollut ion of certain zones of common interest 
(marine pollut ion, pollut ion of the Rhine basin 
and certain frontier zones) will require the 
introduct ion of special measures and procedures in 
a suitable f r amework , taking into account the 
geographical characteristics of such zones. 


Thus , as far as marine pollut ion is concerned, 
Communi ty action will consist in part icular of: 


— harmonizing the rules for implementing 
international conventions insofar as is 
necessary for the proper operat ion of the 
common marke t and the execution of this 
p rogramme, 


— implementing projects to combat land-based 
marine pollut ion along the coastline of the 
Communi ty (See Part II, Title I, Chapter 6 of 
this p rogramme) . 


As regards the steps or the posit ion to be taken 
during the work , Member States will endeavour to 
adop a common att i tude within the internat ional 
organizations and conferences concerned, wi thou t 
prejudice to Communi ty actions in respect of 
subjects falling under its competence or wi thou t 
prejudice to joint action which M e m b e r States 
may take, in respect of all mat ters of part icular 
interest to the common market , within the 
f r amework of international organizat ions of an 
economic character. 


With regard to the protect ion of the Rhine against 
pollut ion, the Commission is taking par t as an 
observer in the plenary sessions of the 
•International Commission for the Protection of the 
Rhine against Pollution. Moreover , in recalling the 
suggestions it made in its second Communica t ion 
to the Council on the environment , the 
Commission reserves the right to make suitable 
proposals by 31 March 1974, taking into account 
the studies already started and the results of work 
in hand within the International Commission for 
the Protection of the Rhine against Pollution 
following the Ministerial Conference at the 
Hague. 


With regard to the protection of the environment 
in frontier zones, the Council recommends the 
Member States to establish consultation 
procedures for the conclusion of agreements on 
the protection of the environment in such zones. 


nat ional regulations is to be effectively controlled, 
infr ingements against these regulations will be 
dealt with with severity. T o this end, the 
Commission will continue with its w o r k of 
compar ison of nat ional laws and their application 
in practice in order to create the condit ions 
necessary for the approximat ion of laws which 
prove necessary, and exchanges of informat ion on 
the actual controls and the measures taken by 
each M e m b e r State will also be organized so as to 
ensure proper observance of the rules relating to 
pollut ing installations and products . 


C. The measures referred to in A and B will be 
backed up by the implementat ion of a common 
research p rogramme and by planning the 
establishment of a European system of 
documenta t ion for the processing and dissemination 
of informat ion on protect ion of the environment 
beginning with informat ion on anti-pollution 
techniques and technologies and with the effects of 
pol lut ion on human health and the natural 
environment . 


With regard to the research p rogramme, work on the 
environment already features in bo th the JRC's 
mul t iannual p rog ramme and in the p r o g r a m m e of 
so-called indirect research activities ('). 


These research activities will have to be carried out, 
however , as a complement to the activities contained 
in this p rog ramme of action. 


Chapter 2 


IMPROVEMENT OF THE ENVIRONMENT 


Quali tat ive improvement of living and working 
condit ions is now a fundamenta l task of the 
European Communit ies . 


An environment p rog ramme for the Communi ty 
canr.ot, therefore, be limited to protect ing the 
physical environment by combat ing pol lut ion, but 
must also make an active contr ibut ion to improving 
the quality of life. 


In the same way, as already indicated in the last 
subparagraph of the int roduct ion to this title, the 
activities of the Communi t ies in the different sectors 


9. Finally, common action on the environment 
implies that if compliance with Communi ty or 


(') OJ No L 153, 9. 6. 1973, p. 11 and 
O j No L 189, 11.7. 1973, p. 43. 
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in which they operate (agriculture policy, social 
policy, regional policy, industrial policy, energy 
policy, etc. . . .) must take account of concern for the 
protection and improvement of the environment . 


Furthermore, such concern must be taken into 
consideration in the elaborat ion and implementat ion 
of these policies. The proposals for a p rog ramme 
worked out by the Commission in respect of these 
other policies will provide for the inclusion of the 
measures set out below and for carrying them 
through as far as is required by the specific objectives 
to be achieved; the effectiveness and cohesion of 
these activities will be increased by applying the 
abovement ioned principles and by making use of the 
means established within the f r amework of this 
programme. 


The p rogramme of action of the Communi t ies on the 
environment and the sectoral policies concerned must 
therefore include activities to improve the 
environment considered in its broadest sense. These 
actions will be concerned with the fol lowing themes: 


— safeguarding the natural environment . The 
Commission has already submitted a draf t 
Directive on mounta in and hill farming and 
farming in certain poorer areas, which takes 
account of this concern. O n 15 May 1973 the 
Council adopted a Resolution on farming in 
certain less-favoured areas ('). The Commission 
has also indicated that it intends to submit other 
proposals and to carry out certain studies; 


— study of the problems raised by growing scarcity 
of water resources as a result of increasing 
consumption; study of environmental factors 
involved when ensuring supplies of raw materials 
and when utilising natural resources and study of 
the problems resulting f rom their increasing 
scarcity; 


— the confronta t ion in the appropr ia te bodies in 
connection with the coordinat ion of regional 
policies of ideas, experience and achievements 
concerning the environmental problems connect-
ed with urban development and the geographical 
distribution of human activities so as to enable a 
search to be made for a common approach to be 
sought in order to take account of environmental 


needs in regional development policies and in 
order to facilitate consultat ions on aspects of the 
environment in front ier zones, 


— improvement of the work ing environment . 
Proposals on this subject will have to be prepared 
by the Commission in connection with a n d / o r in 
the context of the drawing up of the social 
p rogramme, 


— creation of a European Founda t ion for the 
Improvement of Work ing and Living Condit ions. 
The Commission will submit proposals on this 
subject before 31 December 1973, wi th par t icular 
reference to its operat ion and financing, 


— promot ion , at all levels, of activities to strengthen 
the awareness of environment problems among 
all categories of the popula t ion , and to educate 
them to accept their own responsibility towards 
the environment . 


Chapter 3 


COMMUNITY ACTION AND JOINT ACTION BY 
THE MEMBER STATES IN INTERNATIONAL 


ORGANIZATIONS 


A large number of international bodies are currently 
concerned with various aspects of environment 
problems. T h e Communi ty will fol low the w o r k of 
these organizat ions with interest, part icularly since 
many of the measures proposed and the procedures 
being implemented are likely to have repercussions 
on the funct ioning of the common market , on the 
economic interests of the Communi ty and its 
Member States, on international t rade generally, and 
frequently fall within the competence of the 
Communi ty . 


T h e Communi ty must continue the very active 
cooperat ion which it has established in this field with 
most of the international bodies, particularly the 
O E C D , the Council of Europe and the United 
Nat ions Organizat ion. This cooperat ion will facilitate 
the carrying out of common activities by the Member 
States within these bodies wi thout prejudicing any 
action by the Communi ty itself, within the 
f r amework of its own competences. 


(') OJ No C 33, 23. 5. 1973, p. 1. 
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TITLE IV 


PRIORITIES AND TIMETABLE 


The p rogramme is limited, in the first phase, to 
action which should be under taken as a mat ter of 
priority. As far as possible the projects should be 
completed within two years of the adopt ion of the 
programme, the last six months of this period being 
allocated to reviewing the results obtained in the 
preceding period and to preparing the p rogrammes of 
work to be carried out in subsequent years. 


This p rog ramme may be amended and, when and 
where necessary, supplemented by fur ther action to 
take account of any new developments and in the 
light of experience. 


Accordingly, the priorities referred to in each of the 
projects in the p rog ramme may be modif ied by the 
Council , on the initiative of the Commission, as the 
work and studies under taken progress. 


PART II 


DETAILED DESCRIPTION OF T H E ACTION T O BE UNDERTAKEN AT 
C O M M U N I T Y LEVEL OVER T H E N E X T T W O YEARS 


TITLE I 


MEASURES TO REDUCE POLLUTION AND NUISANCES 


Chapter 1 


OBJECTIVE EVALUATION OF THE RISKS TO 
HUMAN HEALTH AND TO THE ENVIRONMENT 


FROM POLLUTION 


A. Reasons 


Pollution will be combated all the more effectively by 
the possession of objective knowledge of its effects. 
With this knowledge, it will be possible, wi thout 
having resort to arbitrary values, to set limits to the 
presence of pollutants in the environment and 
determine quality values for products in terms of 
s tandards designed to protect human health and the 
environment . 


The fixing of these values requires a study and a 
critical and objective analysis to be made of the 
adverse or undesirable effects of the exposure of a 
target to pollution or nuisance in given 
circumstances. This study leads to the determinat ion 
of criteria which are defined in Annex I. 


This requires s tandardizat ion or harmonizat ion of the 
methods and instruments used to moni tor the various 


pol lutants either individually or in combinat ion , so as 
to render comparable the data obtained f r o m 
measurements of these pol lutants and of their effects. 


This action may also reveal gaps in knowledge of 
pol lutants and their effects, as well as indicate certain 
research subjects to be under taken in the 
Communi ty . 


B. Aims and content 


T o under take as quickly as possible the fol lowing 
tasks in respect of each of the fol lowing pollutants: 


— compilat ion of as complete a bibl iography as 
possible on the effects of the pol lutants under 
consideration and a critical analysis of this 
informat ion, 


— determinat ion of criteria for certain pollutants , 


— standardizat ion or harmonizat ion of the 
measuring methods and instruments, so as to 
render the results of pollution measurements in 
the Communi ty comparable , 
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— ascertainment of gaps in knowledge of pollutants 
and their effects in order to select research 
subjects for inclusion, as appropriate, in the 
Community research and development pro-
gramme. 


The pollutants for priority investigation have been 
chosen on the grounds both of their toxicity and of 
the current state of knowledge of their significance in 
the health and ecological fields. These pollutants are 
as follows: 


First category 


Lead and lead compounds ('), 


Organic halogen (*) and organic phosphorus 
compounds, 


Hydrocarbons with known or probable carcinogenous 
effects (2); 


A i r 


Sulphur compounds and suspended particles ('), 


Nitrogen oxides (1), 


Carbon monoxide (J), 


Photochemical oxidants (-'), 


Asbestos (-), 


Vanadium (2); 


N o i s e p o l l u t i o n : 


Determination of criteria for measuring noise level 
and of nuisance indices at various levels of intensity. 


W a t e r 


Inorganic micropollutants and their metabolites 
(mercury ('), cadmium (!), chromium, copper, nickel, 
tin, zinc, arsenic, beryllium, cyanide), 


Phenols 0), 


Hydrocarbons ('). 


Special attention will be paid to the necessity of 
harmonizing the determination of the pollution burden 
and, in particular, the quantity of organic substances 
in effluents by measuring the biochemical oxygen 
demand (BOD) and the chemical oxygen demand 
(COD) and, at a later stage the total organic mass 
and the colour. 


(') These pollutants will receive priority investigation. 


(2) In the case of these pollutants, the work necessary for 
standardizing measuring methods will have to be 
started an soon as possible. 


Second category 


A i r 


Fluorine 


Nickel 


Cadmium 


Chlorine and hydro-
chloric acid 


Hydrogen sulphide 


Antimony 


Beryllium 


Organic dusts 


Mercaptans 


Nitrosamines 


Ammonia 


The foregoing list of second-category pollutants is 
given as a guide. By 31 July 1974, the Commission 
will propose a definitive list of pollutants, hazards 
associated with which will need to be evaluated at a 
later stage. However, some exploratory work in the 
collection of information can be started in the initial 
stage. 


C. Procedure 


In carrying out this action, the Commission will take 
into account the work completed or being performed 
at national and international level, in particular in 
the W H O . 


It will collect the existing information, seeking the 
opinions of consultants and organizing meetings of 
national experts. 


D. Timetable 


After studying and utilizing this information, the 
Commission will submit to the Council the results of 
its work together with suitable proposals as the work 
progresses and in any case by 31 December 1974. 


Chapter 2 


S E T T I N G OF S T A N D A R D S 


A. Aim and content 


Standards established in order to limit or prevent the 
exposure of targets can be one of the means of 
achieving or approaching quality objectives. The 


W a t e r 


Dyes 


Vanadium, boron, anti-
mony, cobalt, barium, 
thallium 


Phosphates 


Other pesticides 


Organic solvents 


Iron and free chlorine 


Substances having an 
unpleasant odour or 
taste 


Bleaching agents 
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standards are directly or indirectly addressed to the 
responsible individuals or bodies and set levels of 
pollution or nuisance which must not be exceeded in 
a medium, a target, a product, etc. 


They may be established by means of laws, 
regulations or administrative provisions or by mutual 
agreement or voluntary acceptance (') 


Knowledge of the effects on health and the 
environment of exposure to pollutants and nuisances 
should enable the responsible authorities to draw up 
appropriate regulations. 


The definition of criteria establishing the relationship 
between a given exposure and an observable effect on 
human health or the environment is an important 
element in the objective evaluation of the undesirable 
effects or dangers inherent in any given nuisance. 
This objective evaluation is a difficult and complex 
task which at present can only be carried out for a 
limited number of substances with the certainty 
necessary for the adoption of appropriate regulations. 
In the case of numerous pollutants further studies 
and research will be necessary. 


Analysis of criteria permits in particular the 
identification of the levels of pollution or nuisance 
which have certain undesirable or harmful effects on 
man or which may detract f rom the quality of the 
environment and enables basic protection and 
no-effect levels to be defined. 


With regard to human health, work of a scientific 
character described in this chapter may lead in 
practice to the setting of levels for pollutants or 
nuisances (2) which should not be exceeded in the 
target (man) on grounds of public health (3). 


Where necessary, environmental quality standards 
will be laid down at Community level. 


On the basis of knowledge acquired, environmental 
quality standards and product standards may be laid 
down. 


(') See definition No 3.1 in Annex I. 


(2) Nuisances include noise (which also covers vibrations 
and subsonic or supersonic waves). 


(a) These levels correspond to the health protection 
standards laid down by the W H O 


For any particular conditions Member States may lay 
down stricter requirements in environmental quality 
standards, without prejudice to the application of the 
Treaties. 


As a general rule, the abovementioned Community 
standards will be laid down in the light of both 
health and ecological requirements after the criteria 
and the quality objectives have been established at 
Community level. 


In certain cases, however, urgent reasons based on 
the protection of human health or protection of the 
environment, may require that provisional common 
standards be laid down before criteria and quality 
objectives have already been established at 
Community level, where the relevant criteria already 
existing on an international or national level are 
considered to be adequate. 


B. Procedure and timetable 


The standards relating to the following pollutants: 


— lead, 


— mercury, 


— cadmium, 


— organic chlorine compounds, 


— toxic chemical substances present in water 
intended for human consumption (due account 
to be taken of the form in which these substances 
appear in the products or in the environment) 
and, 


— microorganisms harmful to health, present in 
water intended for human consumption 


should, on a proposal f rom the Commission, be fixed 
for water as rapidly as possible and at the latest by 
31 December 1974. The other standards should be 
fixed at the earliest possible date in the course of a 
later stage. 


Maximum use will be made of the results already 
achieved at national and international level, 
particularly the work done by the W H O . 


The standards will be revised, in accordance with a 
procedure to be defined, in the light of experience 
acquired and in the light of scientific progress. 
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Chapter 3 


SPECIFIC ACTIONS O N E N V I R O N M E N T 


POLLUTION 


Section 1 


EXCHANGE OF INFORMATION BETWEEN THE 


SURVEILLANCE AND MONITORING NETWORKS 


A. Reasons 


Transport of pollutants over long distances and the 
harmful effects of their accumulation and their 
combination necessitate surveillance of the state of 
environmental pollution at the regional, national and 
international levels. 


This surveillance also makes it possible to check to 
what extent the measures adopted by the authorities 
are being observed in practice. Furthermore, it 
provides essential information for carrying out 
epidemiological surveys to provide a. better 
understanding of the harmful effects of certain 
pollutants on human health and ecosystems. 


The regional and national networks must be able to 
supply full and precise information which is 
comparable to that of the networks in other 
Community regions and States and it must also be 
possible to incorporate them, when necessary, in the 
surveillance networks planned at world level by the 
United Nations. 


B. Aims and content 


— To organize and develop technical exchanges 
between the regional and national pollution 
surveillances and monitoring networks and to 
adopt all appropriate measures to improve the 
efficiency, accuracy and comparative value of the 
devices already set up, 


— To investigate, when appropriate, the desirability 
of setting up a system of exchanges of 
information on the data collected by the networks 
and in such cases to entrust to the Commission 
the analysis, for the purpose of interpretation on 
a Community basis, the data collected by the 
national networks, 


— To facilitate the inclusion of the existing 
networks in the Community into the framework 
of the global monitoring system contemplated by 
the United Nations. 


C. Procedure 


sea-water), convene the experts of the competent 
national authorities to work out the detailed 
procedure for the organization of exchanges of 
information. 


In the case of air surveillance and monitoring 
networks, priority should be given to the 
organization of exchanges of information on 
situations requiring rapid action, such as 
accumulations of smog layers. Account will also be 
taken of work undertaken in the OECD on transport 
of pollutants over long distances. 


D. Timetable 


The Commission will by 31 December 1974 put 
forward all the appropriate proposals prompted by 
the results of the work carried out with the aid of the 
experts. 


Section 2 


QUALITY OBJECTIVES 


A. Reasons 


Quality objectives represent the overall requirements 
which must be met at any given time — now or in 
the future — by a given environment or particular 
part thereof. 


In drawing up quality objectives account must be 
taken of: 


(a) a 'basic protection level' such that man or 
another target is not exposed to any 
unacceptable risk 


(b) a 'no-effect level' such that no identifiable effect 
will be caused to the target. 


In addition, proper account must be taken of the 
specific characteristics of the regions in question (*), 
possible effects on neighbouring regions and the 
objective pursued. 


The requirements set by quality objectives relate 
basically to health, ecology and social life. The aim is: 


1. To protect human health against pollution and 
nuisances. To ensure that health requirements are 
met, it is necessary to set maximum limits for the 
concentration of pollutants and nuisances in the 


The Commission will, for each type of surveillance 
and monitoring network (air, fresh water and 


(') A region may compromise the whole territory of a 
Member Stare 
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environment and in products in the light of human 
health criteria and taking account of the concepts 
of basic protection level and no-effect level. 


2. To safeguard the natural environment, especially 
animal and plant life, against the numerous 
aggressions to which it is subject, and to preserve 
natural resources. To ensure that ecological 
requirements are met it may be necessary to take 
other needs into account which are based on 
criteria applicable to the spccies or the ecological 
systems in question. Here again the basic 
protection level and the zero-effect level must be-
taken into account. 


3. to restore, preserve and improve the quality of 
human life (maintaining an agreeable, attractive 
and aesthetic environment etc.) 


The social requirements constitute an additional 
factor supporting and making more rigourous the 
health and ecological requirements. 


To sum up, each quality objective must be drawn 
up on the basis of health and ecological 
requirements with social requirements in mind. 


Because of the difficulties in defining quality 
objectives and because of their importance, it is 
necessary to work out common methods for their 
definition and for adopting the requisite measures 
to ensure that the objectives are achieved and 
upheld. 


B. Aims and content 


It is the aim of the Community action: 


— through the establishment of a common 
methodology, to define the parameters and 
decision-making procedures to be set up as part 
of the establishment of quality objectives, 


— to establish in common the list of quality 
objectives determining the different requirements 
which an environment must meet, bearing in 
mind its allotted purpose ('). The definition and 
the application of the quality objectives will have 
to be such as not to adversely affect any 
subsequent improvement in the quality of the 


(') The concept of the allotted purpose of an environment 
includes its uses and the part it plays ecological ly. 


environment, especially as a result of a change in 
its allotted purpose. For a given environment, the 
quality objectives are chosen and implemented at 
the appropriate geographical level, 


— to investigate and to lay down satisfactory 
minimum long-term quality requirements which 
the various parts of the Community environment 
should satisfy. The Commission will submit 
proposals on the matter by 31 December 1975, 
together with a time-table. 


In view of the difficulties of immediately establishing 
a general methodology for defining quality objectives, 
the initial work will be based on case studies and the 
results achieved by Member States in this sphere. 


In the first phase the work will concern fresh surface 
waters and sea water. 


Care should be taken to ensure that the quantity and 
quality of water resources available correspond to the 
various needs and requirements relating to health, 
ecology and economic activity. 


A single watercourse, especially if it flows through 
two or more countries, must simultaneously satisfy 
numerous different needs in neighbouring areas. 
Apart f rom technical measures to reduce 
consumption, to increase re-cycling, to combat 
pollution and to increase water supplies, strict 
planning is necessary to ensure supplies of this 
unique asset, which cannot be replaced by any other 
natural or artificial substance. Sea water is threatened 
by increasing pollution from the land and from the 
high seas. It is also a resource whose biological 
equilibrium must be maintained, whose fish 
population must be protected, and whose aesthetic 
and recreational aspects must be preserved and 
improved. 


Accordingly, the methodology to be used for the 
definition of quality objectives for water should aim 
to reconcile all the requirements listed below and to 
ensure an equitable allocation of water, in the 
necessary quantities and appropriate qualities, among 
present and future users. 


The content of Community action will be: 


1. Definition of the sets of reference parameters for 
the uses and functions of water: drinking, 
swimming, farming, pisciculture and industry, 
beverage industry, recreation, and aquatic life in 
general, 
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2. The establishment of a common methodology for 
determining the quality objectives based on the 
sets of reference paramenters and expressed as 
pollutant concentrations or nuisance intensities, in 
that particular environment or part thereof; 


3. The collection of information in order to work 
out a common method for deciding the measures 
necessary to achieve and maintain quality 
objectives now and in the future, 


4. The collection of information in order to 
determine the most appropriate decision levels for 
defining the quality objectives for an environment, 
or part of an environment, bearing in mind both 
local conditions and requirements and the limits 
imposed by neighbouring regions or by other 
regions liable to be concerned. 


In the implementation of this work, the following 
headings will be taken into consideration: 


— physical, chemical and biological parameters 
defining the qualities required for the 
abovementioned uses of water, 


— the nature and level of present and foreseeable 
pollution, 


— the effectiveness of the treatment methods 
necessary and their cost, 


— measuring methods for determining pollution 
trends in the environment in question, 


— the actual or potential quantitative and qualitative 
factors for enabling the economic and social 
consequences of attainment of the quality 
objective to be evaluated. 


Annex I of the Convention on the Dumping of 
Wastes at Sea, signed at London on 13 November 
1972. 


Fresh water 


In order to use actual data for reference and 
evaluation purposes, and to provide a concrete basis 
for the work, the methods will be developed in the 
light of work already carried out by Member States 
on their own rivers or river-courses. 


To this end the French Government will supply 
information on the scale of parameters for natural 
water for processing into drinking water; the United 
Kingdom Government will provide information on 
water used for agricultural irrigation purposes, 
stock-rearing and other purposes. 


In connection with the methods for deciding the 
restrictions to be imposed on discharges in order to 
establish specified quality objectives for fresh water, 
the national experts have agreed to supply the 
information they possess on the following rivers: 


United Kingdom: River Trent 


Belgium: River Sambre 


Italy: River Tiber 


France: River Vilaine 


Experts from the Federal Republic of Germany will 
supply information on typical rivers which have been 
studied for the purpose of defining the quality 
objectives in the Federal Republic. 


Methods should be devised to determine the degree 
of control of discharges required to achieve the 
quality objective appropriate to the receiving water. 


In the implementation of the work referred to under 
Point 3 detailed study will be given to all the possible 
methods, such as the fixing of charges and the setting 
of standards for discharges, according to various 
procedures for sharing pollution abatement between 
branches of industry or between new and existing 
plants. Priority will be given to the control of 
freshwater pollution by the substances listed in 
Annex I to the Convention for the Prevention of 
Marine Pollution by Dumping from Ships and 
Aircraft, signed at Oslo on 15 February 1972 and 


Sea water 


As regards sea water, the French, Italian and United 
Kingdom Governments will transmit the information 
at their disposal on sea water intended for bathing 
and on quality objectives for beaches. The United 
Kingdom Government will also supply information 
about pollution of beaches by oil. 


C. Procedure 


The work will be directed by the Commission in 
consultation with Working Parties of experts from 
the Member States, 
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The Commission will gather information from the 
Member States and make a preliminary analysis and 
digest of all the available information. 


It will then transmit the information to a Working 
Party whose first task will be to study it in depth and 
to select areas for priority action. At the same time, 
the Working Party will consider the various ways of 
defining quality objectives, bearing in mind the 
optimum long-term objectives and provisional quality 
objectives which may be revised and adjusted 
according to requirements and possibilities, and to 
trends in the pollution of that particular 
environment. 


D. Timetable 


This work will be completed by 31 December 1974. 
The Commission will submit the results to the 
Council in an appropriate form as the work 
progresses. 


E. Atmospheric pollution, noise, protection of lakes 
and underground waters 


Methods for defining quality objectives for air, lakes, 
underground waters and for noise will be defined 
later. 


Chapter 4 


MEASURES RELATING TO CERTAIN PRODUCTS 


A. Reasons, aim and content 


The protection of man and his environment calls for 
special attention to be paid to products the use of 
which may lead to harmful consequences for man or 
the environment. Moreover, differences as between 
Member States in the assessment of such risks might 
possibly lead to the creation or the reintroduction of 
barriers to trade, which would be detrimental to the 
satisfactory operation of the common market. 


Following the adoption by the Council in April 1969 
of a general programme (1) for the elimination of 
technical barriers to trade in a number of industrial 
products and foodstuffs, supplemented by the 


Resolution of 21 May 1973 (2), it would be 
appropriate first and foremost to accelerate the 
harmonization of the specifications relating to the 
products listed in this programme which are liable to 
affect the environment. Such harmonization should 
make it possible to lay down Community standards 
for these products ensuring effective protection of 
man and the environment. 


Such measures of harmonization must also, in the 
case of polluting products, be accompanied by: 


1. Special investigations into the harmfulness of the 
polluting agents in these products, 


2. Investigation and research into the possibilities of 
changing the composition, design or properties of 
these products with a view to reducing their 
harmfulness and, if necessary, to replace them by 
less or non-pollutant substitutes, 


3. Investigation into the economic consequences of 
the proposed measures, 


4. Possible measures dealing with the procedures for 
and supervizion of the utilization of these 
products. 


B. Timetable 


The operations involved will be carried out in the 
following order: 


1. Harmonization activities in implementation of the 
General Programme for the elimination of 
technical barriers to trade 


The implementation of this programme, in so far 
as it concerns polluting products, can constitute an 
effective environmental policy instrument. 
Directives adopted under this programme must be 
regularly revised in order to adapt them to 
scientific and technical progress. 


1.1. The following work will be carried out in the 
first stage, before 31 December 1974: 


1.1.1. Adoption at a date enabling the 
Member States to implement before 
1 October 1974 amendments to the 
Council Directives on: 


— the permissible sound level and the 
exhaust system of motor vehicles 
(OJ No L 42, 23.2.1970), 


(«) OJ No C 76, 17. 6. 1969, p. 1. (2) OJ No C 38, 5. 6. 1973, p. 1. 
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— measures to be taken against air 
pollution (1) by gases emitted by 
positive-ignition engines of motor 
vehicles (OJ N o L 76, 6. 4. 1970); 


1.1.2. Forwarding to the Council of 
proposals for directives on: 


— the maximum amount of lead in 
fuel, 


— the maximum amount of lead in 
crockery, 


— the maximum sulphur content of 
domestic fuel-oils (-), 


— the method of measuring the 
biodegradability of non-ionic 
surface active agents, 


— the toxicity of detergents, 


— the composition of materials 
containing PCB and used in 
electrical appliances, 


— the composition of paints and 
varnishes (in particular restrictions 
on the use of certain substances, 
such as PCB), 


— the permissible sound level for 
motor vehicles, construction site 
engines and pneumatic drills, 


— organo-mercuric compounds; 


1.1.3. Carrying out of studies on 


— type-approval of dangerous sub-
stances and preparations (solvents, 
corrosive products, explosives, 
household products, pesticides), 


the chemical properties 
packaging materials, 


of 


the technological possibilities of 
reducing nuisances due to motor 
vehicles. 


(*) With regard to carbon m o n o x i d e and unburnt hydro-
carbons, the only pollutants affected by this Directive, 
a first proposal may be transmitted shortly. For other 
pollutants, the Commiss ion's proposals will be 
transmitted in the light of the results obtained in 
connect ion with the harmonizat ion of measuring 
methods. 


(2) This work should, particularly as regards fuel-oils, be 
carried out in the light of the work referred to in 
Chapter 5, Section 2 of this Title. 


1.2. Stage two: 31 December 1974 and 31 
December 1976: 


1.2.1. Amendments to directives adopted and 
implementation of national measures 
before 1 October 1976 so as to take 
into consideration the latest scientific 
progress, with particular reference to; 


— the permissible sound level for 
different vehicles and items of 
equipment, 


— air pollution by exhaust gases from 
positive-ignition engines. 


1.2.2. Forwarding to the Council of 
proposals for directives on: 


— the permissible sound level for 
power saws and lawn-mowers, 


— the method of measuring the 
biodegradability of surface-active 
agents, 


— the type approval of dangerous 
substances; 


— the chemical properties of 
packaging materials, 


— pollution caused by motor vessels 
on inland waterways. 


2. Further action 


The following action will be implemented by the 
Commission as soon as possible and in any case 
not later than 31 December 1974: 


2.1. investigations into the problems raised by the 
presence of particularly active pollutants (3) 
in: 


— cleaning and conditioning agents, 


— products for the treatment of plants and 
animals, 


— products containing heavy metals, 


— chemical reagents used in industry. 


Such investigations will be concerned with 
the harmfulness, design and composition of 
these products, the technical possibilities of 


(:l) Priority will be given to study of the substances 
referred to in Chapters 1 and 2 of this Title. 
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modifying their composition or of finding 
substitutes for them, the precautions to be 
taken in using them, etc. and the economic 
implications of the various measures under 
consideration. 


In addition, the Commission will investigate 
the measures still required (*) to harmonize 
and strengthen control by the public 
authorities over certain substances or new 
synthetic products before they are marketed, 
particularly: 


— the improvement and harmonization of 
quantitative analysis techniques, 


— investigations into the long-term toxicity 
of these substances and the standardiza-
tion of toxicity tests, 


— compulsory submission of samples, 
accompanied by a description of the 
methods of quantitative analysis. 


Such a study will have to consider various 
possibilities such as the utility of a European 
Office for the approval of new substances, a 
Coordinating Committee for coordinating 
national bodies in this field or any other 
suitable means with particular regard to 
pharmaceuticals and certain dangerous 
industrial products (2). 


2.2. the organization of a joint long-term study of 
the economic and social implications of 
regulations and other measures aimed at 
improving the design of motor cars and 
traffic conditions in the environmental 
context to enable the Commission to present 
proposals where necessary (3). 


2.3. where the problems have not been dealt with 
in Council directives on product 
specifications, the presentation of suitable 
proposals for measures to control the use of 
certain products (motor vehicles, noisy 
equipment, etc.) and other measures which 
may emerge from the above studies. 


(') For a number of years the Community has already 
been implementing rules on the approval of new 
substances and products in the field of food additives 
and additives to animal feedingstuffs. 


(2) This study wil be based especially on the work done 
in this field in the Benelux (qua organization). 


(s) Account will be taken of the results obtained by the 
OECD and the N A T O Committee on the Challenges 
of Modern Society. 


C. Procedure 


1. The Commission will present proposals for 
directives to the Council in accordance with the 
timetable given. 


2. The Commission will carry out the additional 
work referred to under point 2 of B in the light of 
results obtained at national and international level. 


3. It will collect existing information, draw upon the 
advice of consultants as appropriate and organize 
meetings of national experts. 


Chapter 5 


A C T I O N SPECIFIC T O CERTAIN INDUSTRIAL 


SECTORS A N D T O ENERGY P R O D U C T I O N 


Section 1 


ACTION SPECIFIC TO CERTAIN INDUSTRIAL 


SECTORS 


A. Reasons and aims 


Protection of the environment requires that particular 
attention be paid to industrial activities in which the 
manufacturing processes entail the introduction of 
pollutants or nuisances into the environment. It is 
appropriate therefore: 


— to endeavour to work out technical or other 
measures which could reduce, eliminate or 
prevent the pollutant emissions or nuisances 
stemming from each of the polluting industries 
(the worst polluting branches number about 
fifteen), 


— to study ways and means of implementing these 
measures, particularly as regards their phasing, 
account being taken of existing circumstances, the 
state of the art and the economic, financial and 
social consequences of the measures planned, 


— where necessary, to put in hand, at Community 
level, such measures as the execution of research 
and/or development work which is of general 
interest, awards of Community development 
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contracts (*), the conclusion of agreements on 
know-how, patents, licences, etc. 


Without prejudice to the application of Articles 92 et 
seq. of the Treaty establishing the European 
Economic Community on aids granted by States 
subject to permanent review by the Commission, any 
such aid would be harmonized and likewise the 
possibility of harmonizing principles or schemes for 
other measures concerning the relation of specific 
industial sectors to the environment could also be 
examined (2). 


B. Content 


The work will be carried out in two stages. In the 
first stage, the Commission will continue the 
following studies for the paper and pulp industry (3), 
the iron and steel industry and the manufacture of 
titanium dioxide: 


(a) studies on the exact nature of the pollution 
problems to be solved; 


(b) studies on the techniques employed, including 
recycling techniques, on the existing technologies^ 
which have been or are being developed, and on 
current research; 


(c) a comparative and critical study of the measures 
already taken or considered in each Member 
State; 


(d) a comparative study of the additonal measures 
that need to be taken by the Member States, in 
order to achieve, within several assumed time 
limits, a specified reduction of the various forms 
of pollution caused by the industry in question, 
bearing in mind the particular siting of the 
industry, the cost of the measures and their 
economic, financial, commercial and social 
consequences. 


(1) The implementat ion of this type of action w o u l d 
involve taking a decision of principle at Community 
level regarding the grant of deve lopment aids. At the 
same time appropriate procedures should also be 
decided upon to a l low participation, in individual 
cases by experts appointed by the Member States. 


(-) The projects should not hinder the Community 's or 
the Member States' efforts to fix quality objectives and 
standards. 


(:!) These studies will be conducted on the basis of the 
OF.CD's work in this field. 


These initial studies will enable the Commission to 
draw up and, where appropriate, propose to the 
Council measures for these three industries along the 
lines indicated above. It will also enable the 
Commission to work out the methods to be used in 
the second stage, for studying pollution problems 
arising in the following sectors: 


— the following branches of the chemical industry: 


— production of nitrate and phosphate fertilizers, 


— the petrochemical industry: basic products 
such as ethylene, propylene and benzine, 
major intermediary products such as phenol, 
glycerine and acetone. 


— the leather industry, hide processing and tanning, 


— the following branches of the food industry: 
canning, sugar refining, the potato-starch and 
corn-starch industries, 


— the wool combing, washing and carding industry. 


A study will also be made of the pollution problems 
caused by factory-farming and in particular by 
intensive stock-rearing. 


In the third stage studies will be made of the other 
industrial sectors which come within the following 
broad industrial categories: 


— chemical industry, 


— food industry, 


— metallurgical industry, 


— textile industry. 


C. Timetable 


The first-stage studies will be started or pursued in 
order to highlight the methods to be followed and to 
yield proposals by the Commission at the latest by 31 
December 1974. 


In view of the advanced state of the studies on wood 
pulp, the Commission will submit proposals on this 
matter before 1 July 1974. 


Work on the second stage will be started before this 
date with a view to achieving results and preparing 
proposals at the latest by 31 December 1975. 


The list of industrial branches to be studied during 
the third stage will be submitted by the Commission 
to the Council at the latest by 31 December 1974 so 
as to permit the Council to decide on this list before 
1 July 1975. 
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D. Procedure 


1. The Commission, in consultation with the 
Member States, will prepare a study outline for 
each of the sectors under consideration. 


2. On this basis, the Commission will carry out a 
preliminary study in consultation with qualified 
representatives of the relevant sectors of industry. 


3. The Commission will transmit the results of its 
studies to the Council, accompanied, where 
appropriate, by proposals after consultation with 
national experts. 


Section 2 


ACTION RELATING TO ENERGY PRODUCTION 


A. Reasons 


The production of energy in almost all its forms is a 
source of various types of pollution and nuisances, in 
particular: 


— atmospheric pollution caused by the combustion 
of fuels in fixed plant and refineries, domestic 
heating and internal combustion engines, 


— water pollution caused by the discharge of 
cooling water and pollutants, 


— thermal pollution of water and air by electricity 
generating stations. 


It is therefore necessary to: 


— examine the various forms of pollution and 
nuisances in question, their concentration in the 
areas in question, the damage they cause and their 
related costs, 


— examine the methods at present in use to combat 
these forms of pollution and nuisance, their 
effectiveness, their cost and also the desirability of 
undertaking research with a view to improving 
these methods, 


— study all appropriate measures to reduce the 
concentration of these forms of pollution and 
nuisance to an acceptable level, while taking into 
account the requirements of different regions, 


— work out the cost of all these measures and relate 
it to that of the damage caused, 


— define, in the form of options with their estimated 
costs, measures for reducing the intensity of these 
forms of pollution and nuisance to an acceptable 
level. 


This work, and other work on estimates of costs of 
measures which do not concern the protection of the 
environment, will form the basis for the decisions to 
be taken on fuel policy. 


B. Aim and content 


Different tasks will be carried out in this field. These 
are set out below in the order of the priority attached 
to them, but not necessarily in the order of their 
implementation (*): 


(a) studies on the various forms of pollution which 
threaten the environment, their concentration in 
the areas concerned in the various countries and 
regions, the evaluation of damage depending 
upon the various degrees of concentration, the 
cost of these kinds of damage and of their 
concentration; 


(b) studies of the methods currently used by Member 
States and other countries to combat these forms 
of pollution and nuisance, their effectiveness and 
their cost; 


(c) examination of the possibility of carrying out 
research to enable these methods to be improved; 


(d) a comparative study of present methods and of 
the possibility of their improvement by the 
correlation of the reduction in the damage caused 
by pollution and nuisances with the expenditure 
involved in achieving this reduction; taking into 
account the degree of effectiveness anticipated if 
traditional fuel sources and fuel uses were 
modified, with due regard to the cost of such 
modification; 


(e) examination of the undesirable consequences of 
disposing of cooling water f rom fixed 
installations, taking into account the state of the 
surrounding waters, and a study of the methods 
of combating these consequences; 


(f) study of pollution by chemical products resulting 
from the processing of cooling water by 
electricity-generating stations and by water 
discharged from refineries. 


In submitting the results of this work to the Council 
with a view to adapting the decisions taken in energy 
policy, it should be possible not only to point out the 
economic and technical results of the various 
measures which could be taken, but also to 
concentrate attention on the consequences that these 
measures might have on the siting of fixed plant; this 


(') These tasks would be carried out on the basis of the 
work done in this field by the OECD. 
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particularly concerns the siting of new power 
stations, refineries and plants for reprocessing nuclear 
fuels. 


Problems resulting f rom the harmfulness and 
proliferat ion of wastes f rom energy product ion , 
especially radioactive wastes, and the processing or 
disposal of used oil will be dealt with in the studies 
mentioned in Chapter 7 of this title. 


C. Procedure and timetable 


A preliminary general report on the problems of 
pollution and nuisances relating to energy product ion 
and particularly on thermal pollution, SO2 (in 
connection with particles in suspension) and N O x 


will be drawn up, in so far as is possible, before 
31 December 1973, for subsequent discussion with 
national experts. 


In the light of these discussions, the Commission will 
make proposals to the Council as soon as possible, 
and at the latest by 31 July 1974. 


Chapter 6 


ACTION SPECIFIC TO CERTAIN AREAS OF 
COMMON INTEREST 


Section 1 


MARINE POLLUTION 


A. Reasons 


Of all the ' different forms of pollut ion, mar ine 
pollution constitutes now, and to an even greater 
extent in the long term, one of the most dangerous, 
because of the effects it has on the fundamenta l 
biological and ecological balances governing life on 
our planet. This danger is even greater on account of 
the level of pollution which has already been reached, 
the diversity of pollution sources and the difficulty of 
ensuring that any measures adopted are complied 
with. 


The sea is as* essential source of products and 
proteins, which are extremely valuable in a world 
which is becoming increasingly overpopulated. In 
addition, the sea plays a vital role in maintaining the 
natural ecological balance by supplying a large 
proport ion of the oxygen upon which life depends. 
The sea and coastal areas are also of t remendous 
importance for recreation and leisure. 


The pollut ion of the sea has already reached a high 
level. For example, a disturbing accumulat ion of 
pol lutants can be detected in p lankton , other living 
organisms and sediments, and even n o w there is 
evidence of a considerable danger of eutrophicat ion 
in certain estuaries and coastal areas. 


Mar ine pollut ion affects the whole Communi ty , bo th 
because of the essential role played by the sea in the 
preservation and development of species and on 
account of the impor tance of sea t ranspor t for the 
ha rmonious economic development of the 
Communi ty . 


Mar ine pollut ion can be broken down into four main 
sources: 


— sea t ranspor t and navigation, 


— deliberate dumping of waste at sea, 


— exploitat ion of mar ine and submarine resources, 
especially exploi tat ion of the sea bed, 


— discharge of effluents f rom land. 


T h e prevention or reduction of the first three sources 
and, to a certain extent of the four th also, make it 
necessary to adopt internat ional conventions on a 
world or regional level. These present part icularly 
difficult problems of supervision and control . 


Measures for the abatement of land-based mar ine 
pollut ion are to a large extent linked with those 
against fresh water pollut ion and of ten require a 
similar approach. 


These measures do, however , have some special 
characteristics resulting f rom the part icular na ture of 
the marine environment , the many different uses to 
which the coastline is put and the concentrat ion of a 
large number of economic and social activities in 
small areas. 


B. Content 


1. Introduction 


The nature of the projects to be under taken by the 
Communi ty and its Member States and the 
institutional f rameworks within which these 
projects must be conceived, d r awn up and 
implemented will therefore differ according to 
whether it is the first three sources of marine 
pollution of the last type, mentioned in A. 
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Community action will consist in particular in: 


— the approximation of rules on the application 
of International Conventions, as far as 
necessary to the proper functioning of the 
common market and the implementation of 
this programme, 


— the carrying out of projects to help combat 
land-based marine pollution along the 
coastline of the Community (provided for in 
Chapter 6 Section 1 B, point 3 of this Title). 


Whether dealing with schemes or positions to be 
adopted in the course of a project, Member States 
will endeavour to adopt a joint position within the 
international organizations and conferences 
concerned without prejudice to Community 
projects on subjects falling within its competence 
or joint projects undertaken by Member States 
within international organizations of an economic 
character on matters of particular interest to the 
common market. 


2. Combating marine pollution from sources other 
than the land. 


For the first three sources of pollution mentioned 
above (sea transport; deliberate dumping of waste 
at sea; exploitation of marine resources) the 
Commission will make suitable proposals in due 
course. 


The following are examples of types of action 
which might be envisaged; 


2.1. C o m b a t i n g p o l l u t i o n r e s u l t -
i n g f r o m s e a t r a n s p o r t a n d 
N a v i g a t i o n 


2.1.1. Pollution due to dumping of 
hydrocarbons is already the subject of 
various agreements usually adopted 
under the auspices of the Intergovern-
mental Maritime Consultative Organi-
zation (IMCO). Particular examples of 
these are: 


— the Convention for the Prevention 
of the Pollution of Seawater by 
Hydrocarbons, signed in 1954 and 
administered by the IMCO from 
1959 and revised in 1962, 1969 and 
1971, 


— the 1969 International Convention 
relating to intervention on the high 
seas in cases of Oil Pollution 


Casualties and the 1969 Interna-
tional Convention on Civil Liability 
for Oil Pollution Damage, 


— the 1971 International Convention 
on the Establishment of an 
International Fund for compensa-
tion for Oil Pollution Damage, 


— the Bonn agreement of June 1969 
on Cooperation in Dealing with 
Pollution of the North Sea by Oil, 


— the agreement signed in 1969 
setting out the list of noxious and 
dangerous substances transported 
by sea. 


2.1.2. Marine pollution resulting f rom the 
transport by sea of harmful substances 
will be the subject of an agreement to 
be proposed in 1973 at the 
Inter-governmental conference on 
marine pollution organized by the 
IMCO. The aim of this conference will 
be to prepare international agreements 
aimed at the complete elimination, 
between 1975 and at the latest by 1980, 
of all deliberate pollution of seawater 
by hydrocarbons and other noxious 
substances and the reduction to a 
minimum of accidental discharges. 


Many specialized international organi-
zations, in particular the UN agencies 
(FAO, UNESCO, W H O , W M O , IAEA) 
are carrying out work in this field 
according to their various specialist 
activities. 


Community action should obviously 
complement the measures taken by these 
specialist international agencies. However, 
Western Europe, because "of its fragmented 
coastline and especially since, it is the main 
crossroads for shipping, has a greater interest 
than any other area in the world in effective 
action being taken on a world scale against 
marine pollution and, more especially, against 
the dangers inherent in the transportation of 
oil, including the danger of serious coastal 
pollution resulting from accidents on the high 
seas. 


Action by the Community or joint action by 
the Member States in international 
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organizat ions is the subject of Tit le III, 
Chap te r 3 of the first par t and Tit le III of the 
second pa r t of this p r o g r a m m e . Th is action 
should be backed up by the studies of 
improvements to be made in the context of 
internat ional relations in o rder to pro tec t the 
sea against pol lu t ion, and in par t icular by 
s tudying the s t ructures and means to be 
provided for ensuring genuine compl iance 
with internat ional agreements concerning 
pol lu t ion resulting f rom sea t ranspor t . T h e 
setting up of an in ternat ional body with 
powers of sanction and effective means of 
control will have to be studied. 


2.2. M a r i n e p o l l u t i o n r e s u l t i n g 
f r o m d e l i b e r a t e d u m p i n g o f 
w a s t e 


T w o internat ional agreements on this subject 
have been adop ted : the Oslo Convent ion 
concerning the control of the del iberate 
discharge of part icular ly dangerous waste in 
the areas of the Nor th -Eas t Atlantic and the 
N o r t h Sea and their dependent seas and the 
London Convent ion concerning all the seas of 
the wor ld . A third agreement affect ing the 
C o m m u n i t y , which covers the Western 
Medi te r ranean , is n o w in the course of 
p repara t ion . 


T h e application of these agreements will 
necessitate the implementa t ion within the 
Commun i ty of legislation and rules which 
will have to be harmonized (') so as to avoid 
creating dis tor t ions in t rade and the 
dis t r ibut ion of investments. W h a t will have to 
be aimed at in par t icular will be the 
applicat ion of a uni form system of licensing 
in the C o m m u n i t y . 


Finally, it will be necessary to ha rmonize the 
legislation and rules concerning the d u m p i n g 
of substances not included in the agreements 
and, if necessary, to pu t fo rward C o m m u n i t y 
proposals amending the list of substances set 
out in the agreements . 


(') Such h a r m o n i z a t i o n w o u l d he fac i l i ta ted by the 
par t i c ipat ion of the C o m m i s s i o n in the w o r k of the 
C o m m i s s i o n s set u p by these a g r e e m e n t s w i th a v iew 
t o e n s u r i n g their i m p l e m e n t a t i o n . 


2.3. P o l l u t i o n r e s u l t i n g f r o m e x -
p l o i t a t i o n o f t h e s e a b e d 


T h e prospects for the exploi ta t ion of the sea 
bed indicate a considerable deve lopment of 
activity; this deve lopment has already begun 
with the ext ract ion of hydroca rbons , bu t is 
ha rder to predict : in the case of o ther mineral 
and fossil materials . For example , cont inenta l 
shelves and islands contain more than half 
the wor ld ' s resources of hyd roca rbons . 


Cur ren t technological deve lopments entail 
such a demand for mineral resources (in 
par t icular t i tanium and manganese) tha t their 
ext rac t ion f rom the sea bed will soon be 
economic . 


In view of the rapid g r o w t h of these activities 
it is d o u b t f u l whe the r the provis ions n o w 
applying, par t icular ly those relating to the 
exploi ta t ion of the sea bed, guaran tee sufficient 
protec t ion of the mar ine env i ronment against 
the pol lu t ion likely to result f r o m the var ious 
opera t ions this exploi ta t ion involves. 
Addit ional ly the In ternat ional Conference on 
the Law of the Sea will s tudy and a t t empt to 
make rules laying d o w n the rights and above 
all the obl igat ions of coastal States as regards 
waters and the sea bed outs ide their terr i torial 
waters . 


T h e Commiss ion has begun a compara t ive 
study of these provis ions so as to examine the 
advisability of ha rmoniz ing and improving 
them and, if need be, of w o r k i n g ou t jointly 
preventive rules which could be p roposed to 
the relevant in ternat ional bodies. 


3. Measures for reducing land-based marine 
pollution 


This form of pol lut ion results f rom direct 
discharges into the sea, f rom discharge via 
pipelines and f rom waste and pol lu tants carried by 
rivers. 


As already pointed our above, the measures to be 
under taken in this field are to a large extent 
related to those aimed at prevent ing the pol lut ion 
of lresh water . 


There fore , the fo l lowing action needs to be taken: 


— assessment of the risks for the mar ine 
env i ronment represented by the presence in 
various degrees of concentra t ion of certain 
part icularly dangerous pol lu tants (heavy 
metals and organic halogen compounds ) , 
selecting inter alia as targets certain species of 
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fish and plants selected as indicators, and 
standardization or harmonization of the 
methods for measuring these pollutants, 


— establishment of common methods for defining 
quality objectives for seawater, 


— definition of these objectives (*), 


— study of the regulations (standards) or 
economic (tax) measures whereby the 
observance of these quality objectives may be 
ensured, 


— setting of standards (2), 


— establishment of a model for calculating the 
quantity of pollutants carried to the sea by 
rivers and by direct discharge from the coast. 


The action indicated above will be supplemented 
by the following work which the Commission 
intends to undertake: 


(a) compiling an .inventory of and making a 
comparative critical study of provisions 
envisaged or laid down by laws, regulations, 
regulatory and administrative provisions 
concerning the control and restriction of the 
direct discharges of industrial and domestic 
effluent into the sea, with a view to 
harmonizing these provisions and if necessary 
preparing Community measures; 


(b) study of the special problems posed by the 
handling of toxic substances on coastlines and 
the measures which can be taken in the event 
of accidents. This study will take into account 
the results of work carried out in other 
international organizations. 


C. Procedure 


The Commission will set up under its own authority 
a working party on the problems involved in the 
abatement of marine pollution. 


This working party will be made up of 
representatives from the competent national 
authorities. Under the chairmanship of a 
representative of the Commission, it will assist the 
Commission in executing its programme and in 
preparing proposals. 


(') See definition N o 2 in Annex I. 


(-') Community action in this field will be carried out 
along the lines of Chapter 2 of this Title. 


D. Timetable 


Action will have to be taken as soon as possible to 
enable the Commission to present to the Council any 
proposals arising from it by 31 December 1974 at the 
latest. 


Section 2 


PROTECTION OF THE WATERS OF THE RHINE 


BASIN AGAINST POLLUTION 


The growing pollution of the waters of the Rhine 
and its tributaries is giving increasing cause for 
concern to people who use them or live in the area. 
This concern has been expressed with particular 
emphasis in the European Parliament. In November 
1970 the Parliament published a report by Mr 
Boersma containing information on the state of 
pollution in the Rhine and the measures taken and 
projects worked out by the riparian States of the 
Rhine and by international organizations. 


On 16 December 1971 the Parliament unanimously 
adopted a resolution on the matter, which was 
forwarded to the Council and the Commission. In 
this resolution, the Parliament requested the 
Commission 'to take all the necessary measures to 
develop and coordinate the work of the riparian 
States for the protection of the Rhine'. 


In a document attached to its second communication 
on the environment, dated 22 March 1972, the 
Commission presented a draft Council recommenda-
tion to the Member States signatories to the Berne 
Convention requesting the formulation of an 
emergency programme for cleansing the waters of the 
Rhine. In the same document, the Commission 
recommended the establishment of a European 
Agency for the Rhine Basin which would have the 
task of putting such a programme into operation, and 
drew the attention of the Member States to the 
advantages which could be derived from conferring 
on this Agency the status of a Joint Undertaking. 


The Council notes that the decisions taken by the 
Ministerial Conference in The Hague included one to 
draw up a long-term programme and to review 
existing structures and working methods, as the 
Commission proposed in its draf t recommendation 
transmitted in March 1972. 


The Commission has also carried out a preliminary 
study of anti-pollution measures in the Rhine Basin 
to widen its knowledge of this problem and to arrive 
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at a better assessment of the measures which could be 
taken to improve the present state of ecological 
degradation in the Rhine. This study shows that there 
is a continuing marked increase in pollution and that 
the efforts made to control this pollution have 
proved inadequate. 


The organic matter content accumulated considerably 
from 1959 to 1970 in the greater part of the river 
and, generally speaking, this pollution shows a 
substantial increase when the further downstream 
measurements are taken. 


The oxygen content of the water, to a large extent 
dependent on the discharge of organic matter, is 
tending to decrease in certain parts of the river. It is 
at its lowest during the periods of low water and has 
serious effects on the aquatic life and on the natural 
purification capacity of the water. 


The nitrate and phosphate contents have increased 
markedly since 1959; by their synergic action, these 
two substances encourage the growth of aquatic 
vegetation, with particularly harmful effects. 


Study of the chloride content reveals increases in 
discharge, which lie at the root of serious problems 
as regards utilisation of the water, particularly for 
drinking water and water for agricultural purposes. 


The sulphate content has also increased substantially 
over the years. 


Content of metals like lead, copper, nickel and zinc 
does not give cause for alarm. However, the 
possibility of this accumulating in living organisms 
and sediments calls for particular attention in view of 
the long-term consequences of these phenomena. 


Finally, the phenolic compounds contents is also on 
the increase and attention must be drawn to the 
presence in the Rhine waters of various toxic 
substances and hydrocarbons. 


From this study it emerges that there is a need for 
action on a large scale to improve the quality of the 
waters of the Rhine and that special measures should 
be taken in the near future to control and limit the 
discharge of the most harmful or toxic pollutants. 


Aware of this situation, the signatory States of the 
Berne Convention, which set up an International 
Commission for the Protection of the Rhine against 
Pollution, took part in a ministerial conference held 


at The Hague on 25 and 26 October 1972 on the 
initiative of the Dutch Government. The Commission 
was represented at this conference as an observer. 


This Conference took a number of major decisions 
on pollution by salt, chemicals and heat, and on 
organization and working methods: 


Salt pollution: a dump is to be set up in Alsace to 
take 60 kg/s of chlorine ions. The site for this is 
to be selected by the French Government. The 
total cost of the dump should be shared between 
the Member States of the International 
Commission. Monitoring of the discharges of 
chlorine ions will be carried out on all effluent 
above a certain quantity, to be defined by the 
International Commission. The Commission will 
decide on the methods for carrying out this 
monitoring, 


— Chemical pollution: the International Commis-
sion will have the task of drawing up lists of 
materials in respect of which discharge must be 
prohibited, limited or made subject to certain 
conditions, of carrying out a survey to ascertain 
their source, and of working out a programme of 
action in stages which will be submitted to the 
governments for approval after one year. 


— Thermal pollution: all future power plants will be 
equipped with a closed-circuit cooling system or 
other systems of a similar nature. Power plants 
which are under construction (Fessenheim I and 
II, Philipsburg I and Biblis I) should not cause, in 
July and August, an increase in the Rhine 
temperature of more than 2° C above the natural 
temperature. 


— Organization and working methods: ministerial 
conferences ought to be held whenever necessary 
and at least once a year. So as to ensure greater 
effectiveness in the measures to be taken against 
the pollution of the Rhine, the International 
Commission will have to present proposals aimed 
in particular at improving organization, prepare a 
long-term programme of work and examine the 
French proposals concerning the planned 
establishment of a federation of river basin 
agencies. 


In addition, it is appropriate here to recall the work 
which has been carried out for several years by the 
Council of Europe with the objective of setting up a 
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'European Convention on the protection of fresh 
water against pollution'. This Convention provides in 
particular for the fixing of minimum standards for 
maintaining the quality of water and also for the 
setting up of international committees with specific 
powers as regards the protection of international 
water-courses and their estuaries. 


The Council and the Commission intend to keep a 
close watch on the development of pollution in the 
Rhine. For this purpose the Commission will take 
part as an observer in the plenary sessions of the 
International Commission for the Protection of the 
Waters of the Rhine against Pollution. 


The Commission referring again to the suggestions it 
made in its Second Memorandum to the Council, has 
reserved the right to make appropriate proposals in 
this important sector before 31 March 1974, taking 
account of studies already carried out and in the light 
of the results of those in progress within the 
International Commission for the Protection of the 
Rhine against Pollution. 


Section 3 


ACTION FOR THE PROTECTION OF THE 


ENVIRONMENT IN FRONTIER ZONES 


The problems posed by pollution in frontier areas are 
in some respects similar to the pollution of the seas 
and sea shores. 


In this case too the problem is one of preserving 
common resources which form part of a single 
geographical and economic area, but which are 
subject to regulations which are different and 
sometimes contradictory. 


The joint determination of methods for defining 
quality objectives in these frontier areas will have to 
be supplemented by consultation between the 
Member States concerned in order to define and 
undertake common projects for the protection of the 
environment. This step is particularly necessary if the 
industries in these areas, where the natural and 
geographical conditions are generally speaking 
identical, are not to be subject to measures of 
constraint of varying degrees of severity and are not 
to be faced with different conditions of competition. 
These measures arc also necessary to ensure the 
protection of Member States' frontier areas where 
pollution is low but which border on highly polluted 
areas of another State. 


The Environment Ministers of the Member States of 
the Community who met in Bonn on 30 October 
1972 listed among the measures to be taken under 
the European environment policy, that of 
consultation on environmental aspects in frontier 
areas. 


Consultations on important measures to be taken in 
these fields should be added. These measures should 
be the subject of formal consultations among the 
Member States if one of them considers it necessary. 
The Commission intends to present appropriate 
proposals to the Council whenever it considers this 
necessary. 


Chapter 7 


A C T I O N C O N C E R N I N G WASTES A N D RESIDUES 


Section 1 


INDUSTRIAL AND CONSUMER WASTES 


A. Reasons and aims 


The elimination of industrial and consumer wastes is 
proving increasingly difficult and costly and is posing 
complex problems for all the municipal authorities 
concerned. 


A large number of these problems are purely local in 
nature and it is at this level that solutions must be 
found. 


The most important problems for the Community is 
the elimination of wastes which, because of their 
toxicity, their non-degradability, their bulk, or for 
other reasons, require a solution extending beyond 
the regional framework and possibly even beyond 
national frontiers. Even if the harmful effects of the 
wastes do not extend beyond the immediate region, 
Community action may well become necessary if the 
elimination or re-use of the wastes are dependent on 
economic resources. If the solutions adopted give rise 
to differences in the production and distribution 
conditions of certain goods, these differences may 
have repercussions on the functioning of the common 
market and on international trade. 


In view of the specific nature of these problems it is 
essential to pool ideas and experience in order to 
draw up a technical and economic balance sheet of 
the various means of action considered and their 







20. 12. 73 Official Journal of the European Communities N o C 112/29 


effect on the proper functioning of the common 
market, and also to determine, on this basis, the 
action to be taken at Community or other levels. 


B. Content 


Work shall be carried out in several stages: 


(a) drawing up of a qualitative and quantitative 
inventory of wastes or residues which are 
particularly harmful to the environment because 
of their toxicity, their non-degradability or their 
bulk, and the elimination of which might affect 
the production and distribution costs of 
products. 


(b) study of the technical, economic and legal aspects 
of the problems posed by the collection, 
transport, storage, recycling or final treatment of 
the following wastes or residues, listed in order 
of priority (1). (Priority will be given to the study 
of the technical processes for eliminating or 
recycling these wastes) 


— the substances listed in Annex I of the Oslo 
Convention (organic halogen compounds; 
organic silicon compounds; mercury, 
cadmium and their compounds; plastics and 
other persistent synthetic substances), 


— waste oil and residues containing petroleum 
and tar, in particular residues containing 
lubricants, 


— waste from the manufacture of titanium 
dioxide, 


— bulky ferrous scrap in the general context of 
the scrap market (cars, discarded household 
electrical appliances, etc.), 


— non-biodegradable packagings for consumer 
products, 


— where appropriate, animal waste from 
slaughter-houses and breeding establishments. 


(c) examination of the action to be taken at 
Community level with regard to the above 
wastes, e.g. (where appropriate): 


— harmonization of regulations, 


— exchange of technical information, 


(') This list of wastes and the order of priority may be 
amended or supplemented in the light of the results of 
the inventory ment ioned in (a). 


— promotion of the development of new 
technologies, especially by the awarding of 
development grants (2) and the setting up of 
pilot plants where several states or the whole 
Community are concerned, 


— research work, 


— the possible creation of a system for pooling 
information on wastes, with the task of 
supplying information on elimination or 
recycling techniques, firms specializing in the 
transportation, storage or treatment of 
wastes, available storage space, etc., 


— encouragement of the setting up of European 
treatment plants; where appropriate, the 
latter could be given Joint Undertakings 
status. 


C. Procedure and timetable 


The Commission, with the assistance of experts and 
consultants, will carry out the work referred to under 
(a) and (b) before 31 July 1974 and will submit to the 
Council the conclusions from this work, together 
with the proposals arising out of it, by 31 December 
1974 at the latest. Priority will be given to the 
substances appearing in Annex I to the Oslo 
Convention. 


Section 2 


PARTICULAR CASE OF THE HANDLING AND 


STORAGE OF RADIOACTIVE WASTES 


A. Reasons and aims 


The development of nuclear energy to satisfy an 
increasing part of the electricity demand in the 
Community also has a negative aspect: the 
production of industrial radioactive waste in 
quantities that are proportional to the size of the 
electronuclear programme; several hundred billion 
curies of radioactive waste produced in the 
Community will have to be taken care of by the end 
of this century. 


(2) T h e implementat ion of this type of action w o u l d 
involve taking a decision of principle at Communi ty 
level regarding the grant of deve lopment aids. At the 
same time appropriate procedures should also be 
decided upon to a l low participation, in individual 
cases, by experts appointed by the M e m b e r States. 
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The handling and storage of these wastes — in 
particular the wastes of high specific activity and long 
life produced in irradiated fuel reprocessing — 
present and will continue to present difficult 
problems for the countries of the Communi ty wi th 
high populat ion density. It is therefore essential to 
have effective solutions to these problems capable of 
guaranteeing the safety and protect ion of popula t ions 
and the environment against the potential risks 
associated with the t reatment , t ranspor t and the 
storage for centuries or for millennia of these 
radioactive substances. 


A number of part ial solutions are already under 
study in certain Member States; the efforts 
under taken, however, vary somewhat in intensity. 
Nevertheless, numerous problems are becoming 
evident at the level of ma jo r regional units such as 
the Communi ty or even at wor ld level, as regards the 
industrial, economic and social aspects. These 
problems require solutions that will influence the 
development of nuclear energy through their 
economic impact and ensure equal protect ion of man 
and his environment independently of the 
technological solutions adopted according to the 
part icular characteristics of the national territories. 


In view of the specific nature of these problems it is 
essential to pool ideas and experience in order to 
d r aw up a technical and economic plan of action 
which can be envisaged initially on a short- term and 
then on a long-term basis, and of its effect on the 
ha rmonious development of nuclear energy, and also 
to determine, f r o m this, the action to be taken at 
Communi ty level. 


Any project should take account of the activities of 
specialized organizations in this field, particularly the 
IAEA and the NEA, and avoid duplicat ion of efforts . 


B. Content 


1. The drawing up of an inventory of existing 
amounts of the various kinds of radioactive wastes 
— estimated f rom nuclear energy programmes — 
and of the possibilities for storing these wastes. 


2. The comparison of existing processes and 
processes under development for solidifying highly 
radioactive waste, in order to evaluate the 
properties of these substances which are 
determinant of the type of storage. On the basis of 
this evaluation, the selection of the measures to be 
carried out and the complementary research and 
development to be under taken. 


3. The compar ison of the efforts made by Member 
States in respect of the study, the setting up and 
running of a number of experimental storage sites 
using different processes, and the examinat ion of: 


(a) the methods and arrangements for 
intermediate storage and ult imate disposal of 
the solidified products which are feasible in 
Europe, 


(b) the problems of t ransport ing solidified highly 
radioactive waste. 


4. The definit ion of responsibility for stored 
materials both for temporary storage on product ion 
sites as well as for intermediate storage and 
ult imate disposal. 


5. The selection of principles to govern the handl ing 
and storage of radioactive waste. 


C. Procedure 


The above operat ions will be carried out by the 
Commission with the assistance of nat ional experts. 


The Commission will submit proposals to the 
Council based on the results achieved. 


D. Timetable 


The work referred to in Items 1, 2 and 3 of B will be 
carried out before 31 December 1974. T h e w o r k 
referred to in Items 4 and 5 of B will be implemented 
once the p rog ramme has been approved. 


Chapter 8 


ACTION TO ENSURE COMPLIANCE WITH THE 
LIMITS ESTABLISHED FOR THE PROTECTION OF 


THE ENVIRONMENT 


The effectiveness of joint action on the environment , 
in par t icular the setting of c o m m o n standards, would 
be weakened if the application of the Communi ty 
measures in all the M e m b e r States were not 
adequately ensured. In addit ion, appreciable 
differences in the checks carried out and the measures 
taken by each Member State to ensure compliance 
with the limits established for the protection of the 
environment could give rise to distort ions of 
compet i t ion which would be incompatible with the 
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funct ioning of the common market . Consequently, 
compliance with bo th Communi ty and nat ional 
regulations should be effectively guaranteed and 
supervized and any violations penalised with 
appropr ia te severity. 


T o this end, the Commission will continue its w o r k 
on the comparison of national laws and their 
application in practice so as to create the 
prerequisites for such approximat ions of laws as may 
prove necessary, in accordance with the time-limits 
for implementing Communi ty measures. 


The Commission is aware that these measures for the 
approximat ion of laws will require a great deal of 
t ime and effor t in view of the differences between the 
consti tutional, legislative and 'legal systems of the 
various countries. It therefore considers, wi thou t 
prejudice to the procedures laid down in the Treaties 
establishing the Communit ies , that as and when 
national and Communi ty provisions are d rawn up, 
the following measures should be progressively 
implemented: 


1. (a) Products: organization at Communi ty level of 
exchanges of informat ion on the checks made 
and the measures taken by each M e m b e r State 
to ensure compliance with the rules concerning 
the specifications for and use of polluting or 
other products which are liable to harm the 
environment . 


(b) Plant: organizat ion at Communi ty level of 
exchanges of informat ion on the checks made 
and the measures taken by each M e m b e r State 
to ensure compliance with the rules concerning 
plant , with part icular regard to plant situated 
in areas for which identical or similar quality 
objectives have been adopted. 


(c) Substances the release or dumping of which 
will be prohibi ted or restricted: harmoniza t ion 
of inspection methods, and especially of 
certification procedures, insofar as necessary 
for the proper funct ioning of the common 
marke t and the implementat ion of this 
programme. 


2. Publication by the Commission, in the annual 
repor t on the state of the environment in the 
Communi ty , of details supplied by each M e m b e r 
State on the measures taken to ensure compliance 
with the pollution and nuisance control 
regulations, existing case law, and informat ion on 
the improvements made and the practical 
experiments carried out in this connection within 
the Communi ty . 


Chapter 9 


ACTION TO BE TAKEN ON THE ECONOMIC 
ASPECTS OF ANTI-POLLUTION MEASURES 


A. Reasons 


The protect ion of the envi ronment against pol lut ion 
and its improvement by the taking into considerat ion 
of the quality of life in the decision-making 
machinery and produc t ion structures inevitably 
involves various kinds of expendi ture (compliance 
with the measures of authorit ies, research and 
development costs, etc.). 


It is essential tha t the authorit ies make accurate 
assessments of the size of this expendi ture in order to 
have a clear idea of w h a t the economic, f inancial and 
social repercussions of proposed decisions are likely 
to be, and to adap t accordingly the procedures for 
implementing these decisions. 


Fur thermore , this expendi ture should be appor t ioned 
in such a way that it does not jeopardize free t rade 
and competi t ion. 


Lastly, careful analysis should be made of the 
economic instruments which can be used in the 
context of an envi ronment policy, their various 
funct ions, the advantages and drawbacks of using 
them, their relative effectiveness with regard to the 
objectives in view and their compatibil i ty with the 
rules of cost allocation. 


The necessity of concerted planning and action in 
this field seems obvious for reasons connected wi th 
bo th the smooth operat ion of the c o m m o n marke t 
and the effectiveness of its policy. 


If the Member States were to differ in their estimates 
as to the cost of anti-pollut ion measures, part icularly 
if these estimates were not based on comparable 
legislative measures and a un i form definit ion of costs, 
the possible repercussions of this on policies at the 
national level would severely hamper the 
implementat ion of a c o m m o n policy. 


It is therefore necessary to work out common 
methods of costing. This should be made easier by 
the fact that the work already under taken by most of 
the M e m b e r States has progressed at more or less the 
same rate. 
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In addi t ion, the differences between the principles of 
rules of cost al location and in the in terpre ta t ion each 


M e m b e r State gives to their appl icat ion would have 
obvious repercussions on prices and hence on t rade, 


condi t ions of compet i t ion and the locat ion of 
investment . 


T h e M e m b e r States and the Commiss ion have 
advocated the adopt ion of the 'pol luter pays1 


principle. This should be taken as the guiding 


principle for applying economic ins t ruments to carry 
ou t the envi ronmenta l p r o g r a m m e w i t h o u t 
hamper ing the progressive el iminat ion of regional 
imbalances in the C o m m u n i t y . 


It will therefore be necessary to jointly def ine the 
na ture , scope and means of implement ing this 
principle including except ions thereto, w i t h o u t 
pre judice to Article 92 et seq. of the Trea ty 
establishing the European Economic C o m m u n i t y . 


B. Aim and content 


1. T h e adop t ion of c o m m o n rules for al locat ing the 
costs of ant i -pol lut ion measures (1). At the same 
time the adopt ion of c o m m o n rules on the 
appl icat ion of the except ions. T h e es tabl i shment 
of the principles of c o m m o n regulat ions on the 
m e t h o d s for applying except ions to the 'pol luter 
pays1 principle. Finding a c o m m o n defini t ion of 
the effectiveness of economic ins t ruments which 
can be employed in the fight against pol lu t ion 
and, where necessary, ha rmoniza t ion of the 
me thods for applying them. 


2. T h e study of me thods for evaluat ing the costs of 
ant i -pol lut ion measures with a view to 
harmoniz ing them. T h e first stage will be an 
a t t empt to def ine me thods for evaluat ing the costs 
of combat ing water , air and industrial pol lut ion. 
This w o r k will be carried out m col labora t ion 
with the O E C D . 


3. T h e study of possible me thods of es t imat ing the 
cost to society of damage to the env i ronment with 
a par t icular view towards including these costs in 
nat ional account ing figures and in the 
de te rmina t ion of the Gross Nat iona l Product . 


(') W i t h o u t p re jud ice to the measu res r e c o m m e n d e d by 
the C o m m i s s i o n in its M e m o r a n d u m of 24 March 1971 
on the system of cha rg ing for the use of t r a n s p o r t 
i n f r a s t ruc tu re s . 


4. T h e deve lopment of a c o m m o n me thod for the 
classification and descr ipt ion of ant i -pol lut ion 
measures tak ing due account of existing 
methodologica l work , e.g., Frascati M a n u a l . 


C. Procedure 


T h e Commiss ion , basing its w o r k on the opinion of a 
g r o u p of economics exper ts specializing in the field of 
the env i ronment , and tak ing account of the w o r k 
under t aken wi th in the O E C D , will t r ansmi t p roposa ls 
to the Counci l on certain of the points referred 
to in B. 


D. Timetable 


T h e w o r k described in B will be carried ou t 


according to the fo l lowing t imetable : 


1. W i t h o u t pre judice to the appl icat ion of Articles 92 
et seq. of the Trea ty establishing the European 
Economic C o m m u n i t y , a p roposa l concerning the 
al locat ion of costs involved in control l ing 
pol lu t ion and the principles of c o m m o n 
in terpre ta t ion of the me thods for applying the 
except ions to the 'pol lu ter pays ' principle will be 
fo rwarded by the Commiss ion to the Counci l 
before 31 December 1973. 


2. A study of the effectiveness of the economic 
ins t ruments which can be applied in the fight 
against pol lu t ion will be carried out before 1 July 
1974. 


3. T h e first results of the s tudy on the evaluat ion of 
the costs of ant i -pol lu t ion measures will be 
available dur ing the second half of 1974. 


4. T h e work ment ioned in B 3. and B 4. above will 
begin in 1973. 


C h a p t e r 10 


R E S E A R C H P R O J E C T S C O N C E R N I N G P R O T E C T I O N 


O F T H E E N V I R O N M E N T 


A. Reasons and Content 


The implementa t ion of the C o m m u n i t y ' s p r o g r a m m e 
of act ion, whether it be a mat te r of pol lut ion control , 
of safeguard ing the na tura l env i ronment and natural 
resources or of improving the quali ty of life, will call 
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for a broad range of scientific and technical 
knowledge on the natural environment , ecology, 
toxicology, chemistry, technology, etc. 


Available knowledge will in many cases prove 
inadequate and an effort need to be made to extend 
and supplement it by means of research and 
development (') {-). Some of these projects could be 
carried out at Communi ty level so as to ensure 
effective cooperat ion between the various 
laboratories and institutes concerned in the Member 
States and the Joint Research Centre. It will thereby 
be easier to direct and coordinate the requisite 
research work in keeping with the requirements of 
the p rogramme of action, and the results obtained 
will be directly applicable to it. This cooperat ion is 
all the more desirable as in certain cases it will only 
be possible to solve problems by calling upon the 
services of a whole series of highly specialized 
laboratories which cannot as a general rule be found 
in a single Member State. 


Certain subjects for research are mentioned above in 
the sections concerning the various objectives of the 
present p rogramme. 


One can quote by way of example the research work 
which is intended to fill in the gaps in our knowledge 
of pollutants and their effects or to improve the 
methods of measuring pollution, these being of great 
importance both for the objective assessment of 
hazards (Chapter 1 of this Title), the fixing of 
s tandards (Chapter 2 of this Title) and the 
determinat ion of quality objectives (Chapter 3, 
Section 2 of this Title), and for specific action on 
certain products (Chapter 4 of this Title), on certain 
industrial sectors and on energy product ion (Chapter 
5 of this Title) and on mari t ime pollution (Chapter 6, 
Section 1 of this Title). 


B. Procedure 


Research work on the environment could be carried 
out through the coordinat ion of relevant national 


(') The implementation of this type of action would 
involve raking a decision of principle at Community 
level regarding the grant of development aids. At the 
same time appropriate procedures should also be 
decided upon to allow participation, in individual 
cases, by experts appointed by the Member States. 


(2) This ought not, however, to have any delaying effect 
on the application of emergency measures in cases 
where there is a real or potential danger to man or his 
environment, since these measures can be reviewed 
and modified subsequently in the light of the results 
of research carried out. 


activities or by way of Communi ty projects 
under taken within the Mul t i annua l Research 
Programme. 


The award of industrial development contracts to 
p romote the development of instruments for 
measuring pollut ion or of techniques for reducing 
pollution might also be considered (3). 


T o suppor t these projects, it will be useful to 
establish and to keep up to date an inventory of 
environment research activities th roughout the 
Communi ty . 


C. Timetable 


1. An initial set of Communi ty research projects was 
adopted by the Council on 5 February, 14 May <4) 
and 18 June 1973 (r>) under the Communi ty ' s 
Mul t iannual Research and Tra in ing Programme. It 
is divided into direct action (carried out at the 
Joint Research Centre) and indirect action, and 
covers the fol lowing subject: 


— analysis and measurement of pol lutants , 


— pathways and effects of pol lutants , 


— models and analysis of systems, 


— toxic effects of lead, 


— effects of micropol lutants on man , 


— ecological effects of water pol lutants , 


— remote sensing of a tmospheric pollut ion, 


— setting up of a data bank on pollutants , 


— epidemiological survey. 


The direct action p rogramme was adopted for the 
period f rom 1 January 1973 to 31 December 1976 
and was allocated 15-85 million units of account 
while the indirect action p rog ramme was adopted 
for the period f rom 1 January 1973 to 31 


(:i) The implementation of this type of action would 
involve taking a decision of principle at Community 
level regarding the grant of development aids. At the 
same time appropriate procedures should also be 
decided upon to allow participation, in individual 
cases, by experts appointed by the Member States. 


(4) OJ N o L 153, 9. 6. 1973, p. 11. 


(5) OJ No L 189, 4. 1. 1973, p. 43. 
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December 1975 with an allocation of 6-3 million 
units of account. A first review of this p r o g r a m m e 
is p lanned for the beginning of 1974 to take 
account of the requirements of the environmental 
p rogramme which will have been adopted in the 
meantime. 


A 'Consultat ive Commit tee on Environment 
Research' will assist the Commission in carrying 
out the programme. The members of this 
Commit tee will be appointed by nat ional 
authorities. T h e Council Work ing Party on the 
Environment will be informed periodically of the 
progress made in the p rogramme and of the 
opinion of the Committee. 


Annex II shows all these projects in relation to the 
various items of the action programme. 


It should be noted that the Communi ty is also 
taking par t in the three joint C O S T projects on 
safeguarding the environment: 


N o 61 a) physico-chemical behaviour of sulphur 
dioxide in the a tmosphere (1972-1976) 


N o 64 b) analysis of organic micropol lutants 
(1972-1974) 


N o 68 sewage sludge (1973-1974). 


The Commission is providing the secretariat for 
these projects and the Joint Research Centre is 
taking par t in research for Projects Nos 61 a and 
64 b. 


2. Research requirements not covered by the above 
p rog ramme which may become apparen t when the 
environment p rogramme begins will be examined 
by the Commission with the assistance of the 
Consultat ive Commit tee referred to above and 
other national experts, in order to decide on the 
advisability of launching new projects and, where 
appropria te , to submit proposals to the Council . 
Communi ty projects could be included in the 
Mult iannual Research Programme during the 
periodic reviews. 


"Without prejudging how the work will progress, it 
would seem that research requirements dur ing the 
next two years will relate to the following subjects 
in this p rogramme: 


Title I: 


Chapters 1, 2 and 3 


— noise pollution, 


— epidemiological survey N o 2, 


— dispersion of a tmospheric pol lutants . 


Chapter 4 


— quanti tat ive analysis of pol lutant levels in 
certain products . 


Chapter 5, Section 1 


— waste f rom intensive stock-rearing, 


— t reatment and use of liquid waste. 


Chapter 5, Section 2 


— thermal pol lut ion. 


Chapter 6, Section 1 


— land-based marine pollut ion. 


Title II. 


Chapter 1 


— safeguarding the natural environment : ecol-
ogical research. 


Chapter 2 


— depletion of natural resources. 


Chapter 11 


DISSEMINATION OF KNOWLEDGE RELATING TO 
ENVIRONMENT PROTECTION 


A. Reasons and aim 


1. Introduction 


Environmental quality (EQ) is very closely related 
to most scientific, industrial , economic and social 
activities of all countries; it is also involved in 
their internat ional relations. 


This multidisciplinary character of E Q produces, 
in all concerned, informat ion needs corresponding 
at the same time to the preoccupat ions of the 
specialists of one part icular field and to the, 
demands of those who , at either the political or 
the economic level, have to make numerous and 
impor tan t decisions: to ment ion only a f ew 
instances, the legislator may need accurate 
scientific and technical da ta ; the industrialist, 
hydrological and geological data ; the authorit ies 
responsible for public health, meteorological 
informat ion; whereas those concerned wi th 
agriculture may wish to explore the field of 
toxicology. 
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In the last few years, the number of publications 
on EQ and pollution control has grown in such a 
way that one is now witnessing a true literature 
"explosion which does not show any sign of 
abatement; new journals and periodical reviews 
on EQ are being born and are intended for the 
information of the experts in certain specific fields 
(air, water, noise etc); a few abstracting services 
and some recently created mechanised 
documentation systems are attempting to channel 
the 100 000 or so new documents on EQ 
published every year which include some 20 000 
patents. It is worth noting that, every year, the 
world fund of scientific and technical knowledge 
grows to the tune of nearly four million 
documents; it is therefore not surprising that, in 
spite of all the efforts, most of the information on 
EQ is still scattered in publications concerning 
fields such as chemistry, biology, energy, 
instruments, meteorology, hydrology, medicine, 
sociology, economics, etc. In addition, there is a 
very great amount of operational and monitoring 
data. It is thus easy to understand the difficulties 
daily encountered by non-specialists in taking 
rational decisions backed by accurate and 
complete information. 


The information needs which have been expressed 
cover a vast field; it is therefore preferable at this 
stage to limit any action to the following needs 
which have been given priority. 


2. Technical and technological aspects and their 
economic and sociological implications 


2.1. T h e r e d u c t i o n of p o l l u t i o n 
a n d n u i s a n c e s 


There will be an inventory of existing techno-
logies and a study of the various steps which 
should be taken to develop better and cheaper 
processes and equipment to control pollution 
as well as to find less polluting products and 
processes. 


It wil be necessary to make available, to those 
who will have to take the decisions on the 
creation and siting of new industrial plants, 
the most complete and recent information 
which will enable them to cut the risks of 
pollution to a minimum as cheaply as 
possible, or to keep unavoidable pollution 
below accepted standards by appropriate 
technical means. 


Of particular importance are: 


— purifying plants and processes and the 
recycling of pollutants, 


— storage and destruction of waste products, 


— re-use of industrial waste, etc. 


The processes, methods and devices used are 
often quite new developments; many of them 
are therefore protected by patents which must 
be detected and listed so as to prevent them 
from hampering the fight against pollution. 


2.2. M e t h o d s a n d i n s t r u m e n t s f o r 
t h e m e a s u r e m e n t o f p o l l u t i o n 
a n d n u i s a n c e s 


Pollution emissions and effluents will have to 
be permanently monitored in order to make 
sure that the standards which will be agreed 
upon are complied with. Methods of analysis 
involve a number of disciplines and 
technologies, e.g.: 


— analytical chemistry, 


— instrumentation, 


— the use of labelled compounds, etc. 


The most urgent problem is to pick out from 
the specialist literature the relevant 
information, particularly that enabling the 
cost and advantages of such monitoring to be 
assessed. 


The work described above will be concerned 
as a matter of priority with the techniques 
and technologies involved in the industrial 
sectors referred to in Chapter 5 of this Title 
and to the recycling and treatment of waste 
mentioned in Chapter 7 of this Title. 


3. Health, ecological and socio-economic aspects 


The evaluation of the risks to health and the 
ecology risks and material damage due to 
pollution is based on the knowledge of the effects 
of the polluting agents aud nuisances on the health 
of man and his environment. 


This knowledge is essential for the definition of 
criteria, the establishment of standards and the 
determination of Environmental Quality objec-
tives. 
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It comes mostly from toxicological research, clini-
cal observations, experiments on animals, epi-
demiological surveys and ecological and socio-
economic studies. 


Access to this information, which is often 
distributed at random in references not specific to 
Environmental Quality, should be undertaken and 
organized as systematically and completely as 
possible. Owing to the very large numbers 
involved, modern automated information 
techniques are required for sorting and exploiting 
the available data. 


Another aspect of the approach to reducing 
pollution and nusiances is information on existing 
standards and regulations and also the analysis of 
the health, ecological and socio-economic 
implications of their application in differing types 
of environment. For the identification and 
comparison of these data, owing to their wide 
distribution and their variety, a special effort also 
has to be made to exploit them systematically 
using modern documentation techniques. 


The identification, processing and dissemination of 
this data will have priority in respect of the 
pollutants mentioned in Chapters 1 and 2 and 
Chapter 3 Section 2 of this Title. 


B. Content 


1. Owing to the very wide dispersal of information 
on Environment Quality it is necessary, in order 
to make it accessible to the users, that relevant 
information sources, including those services 
which provide information in the form of 
abstracts (services using computers, abstracting 
journals) should be detected and listed. 


The Commission has already undertaken this 
inventory and will make it available, when it is 
completed, to the 'International Referral Service 
on EQ Information Sources', the creation of which 
is contemplated by the United Nations. 


It is obvious that, to keep its value, the inventory 
will have to be kept permanently up to date. 


2. It is well known that a large number of important 
documents on Environmental Quality are covered 
by the main abstracting services of world renown, 
even when these services specialise in 
well-determined fields and disciplines (Chemical 
abstracts, Biological Abstracts, Nuclear Science 
Abstracts, the European Nuclear Documentation 


System — ENDS — of the Commission, etc.); 
obviously, each service covers only the infor-
mation which refer to its own speciality. 


As most of these important services offer their 
customers magnetic tapes which contain mostly 
bibliographical data and indexing terms 
representing the essence of the scientific contents 
of the documents, these tapes generally enable 
their users to obtain with the help of a computer 
answers to their queries either through the titles of 
the relevant documents or through the references 
which lead to these documents. 


The Commission will acquire the relevant 
magnetic tapes produced by the services which 
cover best the problems related to Environmental 
Quality; it could do experiments with merging 
these subset into an experimental file and make 
this available to experts of the Member States. 


3. The experimental use of the magnetic tapes will 
show the gaps in and the defects of these sources 
of information; this will enable a comparison to 
be made with a view to reassessing whether the 
users' needs are best met by improving access to 
the different sectoral services or by merging 
bibliographic records into a single data base. 


(a) One defect is clear already: 


the references supplied by the mechanized 
documentation services and the abstracting 
journals are seldom very recent; it takes these 
services an average of three to six months to 
acquire the original literature (journals, 
reports, proceedings of conferences, patents, 
theses), scan it, prepare informative abstracts, 
index it and lastly record on magnetic tape the 
bibliographical data and the indexing terms; 
this is particularly inconvenient in the case of 
conference proceedings, which are usually 
published about a year after the meetings. It 
is, however, during these conferences that 
experts give an account of their work and 
their papers constitute practically a synthesis 
of the state of the art in their fields; it would 
therefore be of particular interest to make a 
special effort to collect the papers read when 
the conferences are being held and to add 
them promptly to the data base. 


(b) Experience has shown, in other fields, that the 
services of the large documentation firms or 
organizations do not always give adequate 


. coverage to world-wide information, either 
intentionally, because their customers are in 
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favour of this geographical discrimination, or 
because such information presents difficulties 
for reasons of availability, understanding or 
language 


The Commission, after consulting a group of 
experts representing user interests will prepare 
a critical inventory of effectively available 
information services. Assisted by the Scientific 
and Technical Information and Documenta-
tion Committee (STIDC), it will carry out a 
study of the coordinating actions and of the 
information systems the creation of which 
could satisfy the Community's needs. The 
information systems to be created would, if 
the need arises, be integrated into the 
European documentation network mentioned 
in the Council's resolution of 24 June 1971 (*) 
and where appropriate, into information 
systems at world level. They could probably 
be organized on a decentralized basis, and 
should seek to avoid undesirable competition 
between public and private information 
services. 


C. Procedure 


The Commission will put forward proposals before 
the end of 1974 after consulting two expert groups. 
The first will be a group of experts representing 
customer interests who will be asked to identify more 
closely the management information requirements 
necessary to sustain the Communities' Environment 
Programme. The Scientific and Technical 
Information and Documentation Committee (STIDC) 
would be asked to take on the tasks of the second 
group and identify the possibilities for improving the 
provision and networking of scientific and technical 
information relevant to environmental quality and in 
response to the real needs of users. 


The following could be allocated to the most 
appropriate of the two groups, with necessary 
support and feasibility studies being carried out by 
the Commission: 


— a study of the non-documentary management 
information requirements needed to handle and 
evaluate monitoring and other operational data in 
direct support of the Environment Programme, 


— a study of the environmental planning and 
management information systems presently being 
established in Member States and the relevance of 
these activities to the Environment Programme, 


— a feasibility study on starting a modest European 
information (including patents) analysis centre on 
pollution control technology, 


— the updating of the inventory of documentation 
sources already started by the Commission and its 
integration into a European contribution to 
appropriate UN and other international systems, 


— the creation of a constantly kept up-to-date pilot 
file on conference papers relevant to 
environmental protection, 


— a reassessment of whether the needs of 
environmentalists are best met by improving 
access to the different disciplinary or sectoral 
information services or by merging relevant 
bibliographic records into a single data base, 


— the identification of gaps in the networks which 
provide the scientific and technical information 
used in environmental protection. 


— the study of the ways and means of achieving a 
coordinated European environmental information 
policy so as to harmonize common practices, to 
avoid duplication of effort and to make the 
maximum use of modern information-handling 
skills and user-markets already developed in 
Member States, 


— the placing of all these activities in the wider 
international setting, 


— the production of interim reports as soon as 
possible with a view to arriving at a realistic draft 
working timetable by the end of 1973 agreed 
between the two groups and the relevant services 
of the Commission. 


(«) OJ No C 122, 10. 12. 1971, p. 7. 
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TITLE II 


ACTION TO IMPROVE THE ENVIRONMENT 


Chapter 1 


PROTECTION OF THE NATURAL E N V I R O N M E N T 


A. General guidelines 


As already indicated, the protection of open spaces 
calls for examination of certain aspects of the policies 
which affect the use of rural areas, particularly the 
agricultural policy. 


As part of their activities, farmers already play a 
valuable role in tending the soil and the land. It is in 
the interests of the general public that they be 
encouraged in this role. Consideration should be 
given to the idea of starting in certain agricultural 
areas new tourism-linked activities which could 
provide certain farmers with an additional income 
and former farmers with new employment. These 
measures can also help to prevent the depopulation 
of some of these regions. 


Agricultural activity affects the natural environment 
in certain ways. Such phenomena are accentuated 
particularly by the intensive use of certain types of 
fertilizer and the misuse of pesticides. In the interests 
of protecting the natural environment, the dangerous 
effects of such practices should be lessened. 


B. Projects 


The Commission expresses its intention of increasing 
its campaign in the future for the protection of the 
natural environment and particularly within the 
framework of the agricultural policy, intends to take 
the following immediate measures or to undertake 
the following studies immediately. 


The list of these measures is not exhaustive; it is 
limited to measures which can be implemented 
shortly and which will serve as examples. 


Implementation of these measures will bring to light 
other actions necessary to protect the natural 
environment. 


(a) Proposal for a Directive on arming in certain 
less-favoured areas 


The Commission has forwarded to the Council a 
proposal for a Directive on this subject which has 


since the subject of a Resolution (*), in which it 
was foreseen that 'with a view to maintaining 
farming and hence a minimum population level 
for the preservation of the countryside in 
less-favoured areas, Member States will be 
authorized, in accordance with Community rules 
to be laid down in due course, to establish a 
special aid system designed to encourage farming 
and to improve farmers ' incomes in such areas. 


The Council shall implement this Resolution by 
means of a Directive which it shall adopt before 
1 October 1973'. 


(b) Preparation of a Proposal for a Directive on the 
promotion of measures in the forestry sector 
aimed at structural improvement in agriculture 


(1) A i m s 


The aim of these measures is to promote the 
afforestation of areas hitherto used only for 
farming which are uneconomic, to make 
virtually unproductive areas of forest 
productive, and to set up protective 
plantations, chiefly for the purpose of 
protecting the soil f rom erosion. The 
essential task of promoting afforestation 
should form part of the general development 
programme for each region as regards the 
use of the soil and the maintenance of the 
landscape. 


(2) C o n t e n t 


The system of aids at present under 
examination relate to work such as soil 
preparation; the supply and the planting or 
sowing of plants and seeds; upkeep, 
including after-culture; the erection of 
fences; and the introduction of firebreaks. 


The work would also include the making 
and clearing of forest roads and paths for 
pedestrians, cyclists and horseback riders. 


The aids represent a large sum, which would 
be more than two-thirds of the afforestation 
costs borne by the farmer. In addition it is 
proposed to examine the possibility of 
granting over a certain period an annual aid 


(') OJ No C 33, 23. 5. 1973, p. 1. 
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per hectare reafforested in order to increase 
the incentive to plant trees in areas released 
as a result of the cessation of farming in the 
context of the Council Directive of 17 April 
1972, on the cessation of farming and the use 
of the area for the purposes of structural 
improvement (1). 


(3) T i m e t a b l e 


The ^Commission will present this proposal 
to the Council before 31 December 1973. 


(c) Ecological effects of the use in agriculture of 
modern production techniques 


(1) R e a s o n s 


Obviously the development of farming has 
certain effects on the natural environment. 
These effects will be intensified by the 
increase in production resulting f rom the 
modernization of agricultural holdings. 
Following the decisions taken by the Council 
on the reform of agriculture, the Community 
has assumed a major role in guiding policies 
on the modernization of agricultural 
holdings (Council Directive of 17 April 1972 
on the modernization of farms (2)). 


Scientific knowledge in this field is not, 
however, sufficiently detailed and it is 
therefore necessary to carry out a study in 
order to ascertain how far such knowledge 
has now progressed. 


(2) C o n t e n t 


The aim of this study is to make it easier to 
assess the effects on the natural environment 
of the use of production techniques such as: 


— single-crop farming and certain practices 
connected with crop-growing which may 
impoverish the soil or change its 
properties, 


— intensive use of certain fertilizers, 


— excessive use of pesticides, 


— intensive stock-rearing involving the 
danger of organic pollution and microbic 
contamination, 


— the effects on the natural environment of 
land improvement schemes (draining of 


(') OJ N o L 96, 23. 4. 1972, p. 9. 
(2) OJ N o L 96, 23. 4. 1972, p. 1. 


marshes, disturbance of the water system, 
destruction of hedges, etc.). 


The conclusions drawn from this study 
should show the areas in which the 
Community could take measures and the 
areas in which further research is essential. 


(3) T i m e t a b l e 


This study will be completed by the end of 
1973. 


(d) Quality foodstuffs 


(1) R e a s o n s 


Community consumers are increasingly 
paying attention to the quality of foodstuffs. 
There is ample evidence to suggest that 
demand for quality products will expand 
even further in the future. 


Farmers are also increasingly developnig 
so-called 'biological' products or products 
obtained by methods which are 'closer to 
natural processes'. 


At present, consumers are not always 
sufficiently protected as regards the 
authenticity of so-called 'natural ' products, 
which are sold under a very wide variety of 
names. 


This problem should be studied in relation 
both to production techniques and to 
marketing methods (3). 


(2) C o n t e n t 


T w o studies have been undertaken in this 
sphere: one on the conditions and 
possibilities for developing integrated and 
biological anti-pollution methods in 
agriculture and the other on the possibilities 
for developing the marketing of typical 
quality agricultural produce and 'biological' 
products. 


These studies should enable the Commission 
to take measures, where appropriate, to 


(:!) The Commission is continuing its work of harmonizing 
the legislation on agricultural produce and foodstuffs 
and on veterinary and zootechnical questions; the 
Council has received a large number of proposals 
for Directives and Regulations and others will be 
forwarded in the next few months. 
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encourage farmers who make a special effort 
to improve the quality of their produce and 
also to increase consumer safeguards. 


(3) T i m e t a b l e 


This study will be completed by the end of 
1973. 


(e) Problems relating to effluents from intensive 


stock-rearing 


(1) A i m 


There is growing concern about the various 
nuisances in this field, and particularly the 
air and water pollution resulting from the 
increasingly industrialized nature of pig and 
poultry production. 


(2) C o n t e n t a n d t i m e t a b l e 


This project is described in Title I, Chapter 7 
(Action concerning wastes and residue). 


(f) Protection of birds and certain other animal 
species 


(1) A i m 


Hundreds of millions of migratory birds and 
songbirds are captured and killed in Europe 
every year provoking worldwide protests 
against the countries which allow the 
trapping of birds. 


This massive destruction provokes a serious 
threat to the ecological balance in Europe, 
because it causes plant parasites to 
proliferate. As a result, the campaign against 
such parasites requires use on a bigger scale 
of insecticides which are sometimes harmful 
to man and to the natural environment. 


Policy for the protection of the environment 
should therefore include measures to prevent 
the large-scale destruction of birds, 
particularly songbirds and migratory birds, 
and more generally to protect the existence 
of certain animal species threatened with 
extinction. 


[2) C o n t e n t 


Promotion of joint action by the Member 
States in the Council of Europe and other 
international organizations. 


Study with a view to possible harmonization 
of national regulations on the protection of 
animal species and migratory birds in 
particular. 


(3) T i m e t a b l e 


This action should be carried out as quickly 
as possible, and by 31 December 1974 at the 
latest (1). Where appropriate, the Commis-
sion will make proposals before this date. 


Chapter 2 


E N V I R O N M E N T PROBLEMS CAUSED BY THE 


DEPLETION OF CERTAIN NATURAL RESOURCES 


A. Reasons for action and guidelines 


The problems posed by the pollution of the 
environment and also the solutions thereto are 
closely bound up with the fact that for certain 
non-regenerating natural resources such as certain 
metals, oil and natural gases, there could at some 
time in the future be world-wide shortages (2) even if 
account is taken of various factors such as price rises 
due to the scarcity of a commodity, the probability of 
new discoveries, technological progress and the 
recycling of metals. Similar problems could occur 
with water which can be recycled, arising out of the 
sharp increase in demand and pollution levels. 


The supply of certain non-regenerating resources 
thus merits closer analysis at both world and 
Community levels in the light of their importance to 
the environment. It seems essential to acquire basic 
data, in order to lay down guidelines for a common 
policy on anti-pollution measures and to decide upon 
the programme to be implemented with a view to 
conserving or discovering substitutes for shrinking 
resources. In this connection, we must examine to 
what extent a high annual rate of world consumption 
of non-regenerating resources involves a deterioration 
in the quality of the environment and also to what 
extent recycling contributes towards improving the 
quality of the environment in certain cases. Work to 
be done in this field should possibly, and according 
to the matter in question, be done in liaison with 


(') Due account will be taken of the results obtained in 
the Council of Europe in this connection. 


(2) The Meadows Report, 'Limits to Growth', which can 
be greatly improved upon as to its basic data on non-
regenerating resources, adopts a global approach to 
the problem of exhaustion, in the near or distant 
future, of certain resources which are essential to 
economic growth. This report also underlines the 
importance of salvaging and recycling in the 
conservation of mineral resources and the fight against 
pollution by certain metals (mercury, chrome, 
cadmium). 
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work in the field of industrial and energy policies. 
This study should also take into account work done 
within various international bodies. 


B. Action 


Studies will be carried out with a view to: 


— examining future supplies and demand for certain 
non-regenerating mineral resources, the depletion 
and rate of consumption of which could have 
repercussions on economic and social 
development and environmental policy; this study 
will be at both world and Community level and 
will take account of various factors (technological 
progress, recovery etc.). 


In a first phase the Commission proposes limiting 
these studies to certain specific resources such as 
hydrocarbons, metals in the platinum group, tin, 
mercury, reserves of which appear to be limited 
or such as chromium, fluorspar and phosphorus 
whose annual rate of consumption is significantly 
high, 


— analysing the potential medium and long-term 
effects of the depletion and increasing use of these 
resources on environmental policies and on the 
Community 's industrial policy, 


— examining to what extent conservation of these 
resources by means of recycling and substitution 
is important for environmental protection, 


— studying the medium and long-term availability of 
water supplies within the Community against 
increases in consumption and use, in particular, 
by: 


— anaylsis of its water resources, including their 
quality, 


— analysis of future water requirements for 
industrial, domestic and agricultural purposes, 
including medium and long-term supply 
problems, 


— comparative analysis of management and 
planning techniques. 


D. Timetable 


The studies set out in B would be started in 1973. 
The results should be ready by the following dates: 


(a) Studies on environment problems linked with 
availability of the mineral resources mentioned 
above: December 1974. 


Availability of water resources in the 
Community: December 1974. 


(b) Analysis of possible repercussions of the 
exhausting of resources: July 1975. 


(c) Conservation of non-regenerating resources: 
December 1975. 


Chapter 3 


URBAN D E V E L O P M E N T A N D I M P R O V E M E N T OF 


AMENITIES 


A. Guidelines 


The functioning of the common market has 
intensified the problem already present at national 
level of the optimum geographical distribution of the 
population and its activities. 


Free movement of persons and capital, structural 
changes, particularly in agriculture, rapid 
technological, economic and sociological transforma-
tions — all these developments tend to create or 
exacerbate regional imbalance between urban and 
rural areas. 


Urban areas tend to spread, often without control. 
Starting f rom great conurbations, themselves the 
source of serious environment problems, new types 
of less dense urban development expand haphazardly 
outwards and make progressive and insidious inroads 
on the green spaces which are vital to a balanced 
environment. This phenomenon spreads far and 
wide, crossing frontiers and creating virtual European 
megalopolises. 


C. Procedure 


The Commission will undertake the studies set out in 
B with the aid of consultants. It will then forward 
suitable proposals to the Council after having 
consulted national experts, where necessary. 


Rural areas are also undergoing profound changes. In 
some cases, they border on urban areas with which 
they are then rapidly merged; in other cases land 
previously used for quite different purposes is built 
up with leisure and recreation centres. In other areas, 
modern farming methods bring about structural 
changes and depopulation. 
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Such imbalances have important effects on the 
environment and living conditions: they either 
aggravate pollution, hinder abatement measures or 
contribute to the deterioration of living conditions 
and the quality of life-


It would be purposeless to improve living conditions 
in densely populated areas unless the process of 
concentration itself is brought under control by the 
action of concerted national policies. Any adjustment 
in one country has consequences in others; if national 
policies remain isolated a country affected could do 
nothing more than mitigate these harmful 
repercussions without being in a position to deal with 
the causes as a whole. 


In areas where the natural environment and the 
countryside has hitherto been fairly well preserved, it 
is essential that this state of affairs be maintained 
through measures relating to agricultural structures. 
It is the best means whereby these areas can attract 
people and new activities. They will thus be able to 
fulfil aspirations and a need for balance, which are 
no longer merely regional or national preoccupations 
but the common concern of all the peoples of the 
Community. 


It is therefore particularly, important that in both 
cases the environmental problems inherent in urban 
development and the geographical distribution of the 
population and its activities should be examined at 
Community level: not only are problems similar in 
the various countries but in many cases identical and, 
in view of the unity of the economic area of the 
common market, susceptible to solution by concerted 
policies. 


The efforts to be made should aim at promoting in 
the appropriate circles — in conjunction with 
regional policy coordination — a comparison and 
discussion of ideas, experience and achievements 
regarding environmental problems linked with urban 
development and the geographical distribution of 
human activities. This will also make it possible to 
seek a joint approach to the inclusion of environment 
requirements in land-improvement policies. Finally, 
this will facilitate consultations on aspects of the 
environment in frontier areas, as requested by the 
Ministers of the Environment of the Member States 
of the Community, meeting in Bonn on 31 October 
1972. 


B. Projects 


In a first phase, the Commission intends to 
concentrate its efforts upon four sets of problems, 


carefully selected on the basis of the general nature 
and Community scale of the problems. 


1. Environmental problems relating to the 
development of urban areas in the Community. 
Special case of the megalopolis developing in 
North-West Europe 


The improvement of towns and the countryside 
presents serious problems in the various areas in the 
Member States where conurbations (whether or not 
they extend over several countries) are growing up 
around nuclei of varying sizes. This is particularly 
true of North-West Europe, where the large and 
small urban centres and the green spaces which 
separate them are gradually merging into a 
megalopolis with approximately 100 million 
inhabitants, extending over the territory of six 
Member States. 


These urban areas (and in particular this 
megalopolis) present problems formerly not 
experienced even by very large urban centres; the 
problems concern administration, infrastructure, 
transport, social and cultural facilities, leisure, public 
health and ecological balances. They are sometimes 
of such dimensions that it is decided to set up new 
towns, with varying degrees of autonomy. 


The measures required to prevent the consequences 
of allowing this process to be unchecked must at all 
costs be examined and adopted jointly by the 
Member States concerned as soon as possible, i.e., 
before it is too late to reverse the process. 


h Environment problems specific to town centres 


Most town centres are at present undergoing a 
period of crisis. Traditional activities have been 
discontinued, places of work are taking over from 
housing (particularly in the tertiary sector), small 
crafts are disappearing, etc. 


The introduction of the tertiary sector into town 
centres involves the building of large functional 
complexes of excessive proportions, which are a 
source of traffic jams in rush hours and 'deserts' at 
night. They also cause the decay of old houses and a 
division between the fairly well-off social classes in 
the newer districts and the less affluent classes who 
settle for a time in the older ones. The cultural 
identity of Europe, which is largely determined by its 
town centres, is also gravely endangered by these 
tendencies. The development of automobile 
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transportation is forcing the authorities to seek 
solutions which will overcome transportation 
problems in town centres without destroying the 
latter's character. 


3. Environment problems specific to open spaces and 
landscape 


Problems similar to those of town centres arise in 
respect of the open spaces and landscapes of Europe. 
The overflow of the towns into the countryside, 
intensification of traffic, open-air pastimes and 
tourism, modern farming methods, etc., are rapidly 
and radically changing the countryside, the rural 
landscape and the biotopes which are characteristic 
of Europe and which, like the town centres, represent 
an important cultural heritage and are just as 
vulnerable. 


These problems are particularly marked in areas of 
rapid urban development but are also found in 
declining areas threatened with depopulation as a 
result of natural handicaps to agriculture or a 
falling-off in traditional industrial activities. They 
also exist in tourist areas such as coastal and 
mountainous regions. 


4. Environment problems specific to coastal areas 


Urban development, industrial expansion, tourism, 
etc., affect the coastal areas of the Community in a 
very special way; They profoundly alter the 
landscapes and biotopes of these areas. 


These developments are liable to lead to the 
disappearance of certain characteristic types of coasts 
and biotopes in Europe and seriously impede the 
functions fulfilled by the coastal areas in the 
ecological balance (e.g., spawning grounds for fish, 
resting places for migratory birds). Moreover, the 
effect of these distortions could, from an economic 
point of view, be harmful to fishing and certain 
agricultural sectors. 


Again, new economic activities which are being set 
up on the coast sometimes hinder each other because 
of their contradictory demands and conflict with the 
need for rest a.nd recreation in the open air which is 
felt more and more by the urban population. 


T o supplement the proposed measures for combating 
coastal water pollution, therefore, it is very important 
that the policy for the development of coastal areas 
should take into account, not only local or national 
needs but also the future needs of all the nationals of 


the Community countries (]). Otherwise, some siting 
plans in which these needs have not been considered 
could prevent full use f rom being made of the 
coast (2). 


C. Procedure 


The four sets of problems briefly outlined in B are 
closely linked to one another and therefore cannot be 
solved separately. Consequently, the Commission 
intends to study them together with a working party 
of national experts. 


The working party will work closely with the 
'Standing Committee for Regional Development' 
provided for as part of the common regional policy. 


In preparing the working party's discussions, the 
Commission will pay particular attention to work 
already in progress at the national and international 
levels. If necessary, the Commission will set up study 
groups to examine specific questions covered by the 
working party. 


D. Timetable 


The Commission intends to call a meeting of the 
working party before 30 June 1974. 


Chapter 4 


IMPROVEMENT OF THE WORKING 
E N V I R O N M E N T 


A. Guidelines 


Any project for improving the working environment 
should aim at: 


— obtaining more effective protection of workers, by 
modernizing industrial medicine, hygiene and 
safety techniques, 


— making work more acceptable by the introduction 
of the same criteria for the working environment 
as are being progressively applied to the living 
environment as a whole. 


(') Measures to combat pollution of the high seas should 
also be taken into consideration when coastal areas 
are being developed. 


(2) In the course of this work the studies carried out by 
the OECD on the problems of developing 
Mediterranean coastal areas should be consulted. 
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Proposals in this field will have to be p repared by the 
Commiss ion in connect ion with a n d / o r as pa r t of the 
defini t ion of the social p r o g r a m m e . 


B. Projects 


A real improvement in the work ing env i ronment and 
the es tabl ishment of safe and acceptable work ing 
condi t ions must be made technically feasible for the 
greatest possible n u m b e r of f i rms (including small 
and medium-sized firms). 


Explora tory studies were launched in 1972 and will 
be completed in 1973. 


T h e w o r k under way at the beginning of 1973 is 
based on the fo l lowing p lan : 


1. Knoitdedge to be collected, processed and 
disseminated 


— determine for each env i ronment fac tor and for 
h a r m f u l emissions: 


— statistical principles of sampling, 


— methods of sampl ing and measur ing, 


— models for evaluat ing risks, including 
cumulat ive ones, in space / t ime zones 
cor responding to the workers ' activities, 


— methodo logy of assessment of complex 


si tuat ions: 


— effects of env i ronment factors and h a r m f u l 
demissions on people (individually, bu t 
more especially in groups : knowledge of 
the popula t ion , its categories, and individual 
disease proneness) , 


— effects on f i rms (indicators for all the 
workers of a par t icular f i rm, their general 
behaviour and the reasons for it), 


— effects on society (economic and social cost 
of m a n p o w e r deter iora t ion, absorp t ion of 
this cost). 


2. Projects 


— deve lopment of a strategy to comba t risks at 
work and exposure to hazards , based on cri-
teria similar to those applied in comba t ing 
pol lu t ion , 


— setting of requirements to be laid d o w n for 
machinery , p roduc t s and all o ther equ ipment , 
to ensure they can be used safely, 


— deve lopment of industr ial hygiene equ ipment , 
appl ica t ion of e rgonomic principles for remedy 


and improvement , 


— p r o m o t i o n of e rgonomic designs for new 


plants , 


— de te rmina t ion of h u m a n and sociological 
aspects of the organizat ion of w o r k , and 
work ing ou t of m e t h o d s for reducing 
dissat isfact ion and encouraging effective 
par t ic ipat ion. 


C. Procedure 


O n the basis of the above projects , the Commiss ion 
intends to d r a w up a w o r k p r o g r a m m e which will 
fo rm part .of the social p r o g r a m m e . 


T h e Commiss ion will use all the means at its 
disposal , in coopera t ion wi th the na t ional author i t ies 
and profess ional bodies concerned. In par t icu lar it 
in tends to: 


— carry ou t and encourage methodolog ica l research, 


— p r o m o t e the pract ical measures required to 
enable the necessary in fo rma t ion on work ing 
condi t ions to be ob ta ined , 


— p r o m o t e t ra ining of the necessary personnel 
(technical experts , e.g., in industr ial heal th , people 
w h o have to deal wi th such p rob lems f r o m t ime 
to time), 


— set up documen ta t i on ne tworks , 


— propose general out l ine measures and reference 
values for checking specific risks so tha t all f i rms 
will have the same obl igat ions and all worke r s the 
same guarantees of p ro tec t ion , 


— organize the biggest possible i n fo rma t ion 
campaign . 


D. Timetable 


1. Comple t ion of the exp lora to ry studies launched in 
1972. 


2. Meet ing of exper ts before the end of Oc tobe r 
1973 to: 


— take stock of the s i tuat ion in each field on the 
basis of the f indings in the studies, 
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— draw up a series of specific projects 
(concerning the various types of risks, using 
the abovementioned means) to be launched as 
of 1 January 1974, 


— help map out a policy for the protection of 
workers and the improvement of working 
conditions under the social action programme. 


Chapter 5 


CREATION OF A EUROPEAN F O U N D A T I O N FOR 
THE IMPROVEMENT OF WORKING A N D LIVING 


CONDITIONS 


A. Guidelines 


The problems which have to be resolved in order to 
improve living and working conditions in modern 
society are numerous and complex. Study and 
research in this field have been relatively modest and 
scattered: results are often quite limited in scope and 
bearing. The Community still lacks a body which 
weighs up problems, concerts actions, carries out 
analyses and studies and in doing so makes possible 
an overall and systematic approach to these problems 
and their solutions on the basis of Community needs 
as well as Community resources. 


The Community institutions should set up a body 
capable of scanning those elements which, through 
their combined effects, affect living and working 
conditions, and of carrying out a long-term forward 
study of those factors which may endanger the 
conditions of existence and those which are capable 
of improving them. 


B. Projects 


To this end, the Commission intends to submit a 
proposal to the Council before 31 December 1973, 
for setting up a European Foundation for the 
Improvement of Working and Living Conditions 
whose tasks should be defined in accordance with the 
provisions of the Treaty establishing the European 
Economic Community and the respective powers of 
the Institutions. 


Here, for example, is a list of questions on which the 
Foundation could encourage research. The list docs 
not claim to be exhaustive, nor is there any 
suggestion that research must necessarily begin at 
once. 


1. Improvement of working conditions 


(1) Changes in industrial practices with a view to 
eliminating tasks of a physically or 
psychologically arduous nature, 


(2) Improvement of working relationships, 


(3) Working hours. 


2. Improvement of living conditions 


(1) Living space in towns: 


— different types of dwelling, 


— optimum utilization of available territory, 


— preservation and renovation of old 
quarters and town centres, new towns, 
optimum size of towns, 


(2) The development of transport, 


(3) The development of communications and the 
data-processing revolution, the 'push-button' 
society, political and cultural implications, 


(4) Social integration of immigrants, notably those 
from non-Member States. 


Any attempt to deal with such a wide range of 
subjects as these could easily fall into difficulties 
unless strict terms of reference are laid down for 
the Foundation's activities, based not on what 
must remain a very broad and diverse range of 
subjects but on clearly defined priorities and 
considerations of effectiveness. 


C. Functions of the Foundation 


By these functions, the Foundation should be capable 
of providing the stimulus needed to promote research 
and experimentation in furtherance of Community 
and Member State objectives, without becoming a 
mere centralized research agency competing with 
centres or institutes already in existence. 


The functions of the Foundation could be the 
following: 


— to draw up a list of all Community research 
which falls within the terms of reference of the 
Foundation, 


— to facilitate contacts and cooperation between 
institutes, research centres and research workers, 


— to contribute, in whole or in part, to the financing 
of research or experiments in connection with the 
aims assigned to the Foundation on the basis of 
directives issued by the Community institutions, 
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— to ensure that the findings of this research and 
experimentation are disseminated, 


— compare notes with similar institutes and bodies 
in third countries. 


Chapter 6 


PROMOTION OF AWARENESS OF E N V I R O N M E N T 


PROBLEMS A N D EDUCATION (]) 


A. Guidelines 


Conservation and improvement of the environment 
call for a general awareness of the existence and 
importance of the risks no less than the 
responsibilities resulting therefrom. In varying 
degrees, all of us can make a positive contribution to 
the environment, both through our actions and 
attitudes. For, after all, we are the ones who use and 
mould this environment and ours is at once an 
individual and collective responsibility. 


To induce individuals to accept full responsibility for 
these problems, appropriate measures should be 
taken to educate and inform them by: 


— school and university education based on the 
introduction of practical examples in the various 
disciplines, 


— information on the state of affairs in certain areas 
and the consequences of courses of action 
selected, 


— training of teachers and other responsible persons. 


Through a combined effort of this kind it should be 
possible to provide the public with a better 
understanding of decisions taken by Governments, 
especially since these decisions are bound to have a 
direct effect on the living standards and conditions of 
people everywhere. 


To sum up, the first priority must be the adoption of 
a systematic and orderly approach which will bring 
home to people, particularly youth, that an 
environment problem really exists. Secondly, a 
training programme must be drawn up for 
administrators and others holding active positions of 
responsibility in economic and social fields as well as 
for management and planning departments concerned 
with the environment. Thirdly, aid must be made 
available to universities, and higher education in 
general to enable this sector to carry out its triple 
environmental vocation of amassing knowledge 


(') The measures in this chapter refer to the whole of the 
objectives of an environmental policy as specified in 
the programme. 


through research, providing training through 
education and disseminating knowledge through the 
spoken and written word. 


As far as the Member States of the Community are 
concerned, these information and training needs are 
characterized by the fact that a certain proport ion of 
the basic data required for the proper functioning 
and development of highly industrialized countries, 
are substantially the same throughout the Member 
States. Consequently, the guiding principles for any 
action in this field will generally be equally valid in 
all the Member States of the Community. 


It will also be seen that the didactic approach to 
environmental problems in the Member States of the 
Community is in its preliminary stages and that the 
efforts which have been made are still relatively 
modest, few and far between and limited in their 
educational scope. Similarly, environmental studies in 
the universities represent a new departure in edu-
cation and efforts to promote the subject frequently 
lack coordination, particularly with regard to those 
aspects which are necessarily interdisciplinary. 


B. Projects 


These considerations form the basis of the projects 
described below. In general, however, such projects 
will have to be subordinated to those taken at 
regional or national level. 


(a) Projects to promote awareness 


These measures will consist in publicising past 
accomplishments achieved at Community and 
national level in the field of environmental protection 
and improvement. 


The Community 's information services will be made 
available for this purpose and the Commission will 
publish regular reports on the state of the 
Community environment. 


(b) Training projects 


Children and adolescents must be made aware of the 
problems of the environment when attending primary 
and secondary school. The Council of Europe, the 
OECD and UNESCO have devised studies and 
programmes of instruction, and also issued 
educational directives. In the majority of countries, 
teachers have been given instructions on how to 
integrate environmental themes into their geography, 
technology and economics courses at all levels of 
general, technical and vocational education. 


The Commission intends to cooperate with these 
bodies and contribute to the general effort by placing 
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educational dossiers at the disposal of lecturers and 
teachers. The dossiers will cover environmental 
problems on a European scale discussed by experts. 


The Commission will also under take the work 
involved in producing a school manual for use in the 
Member States, especially in pr imary teaching. 


Quite a number of universities and colleges 
(especially colleges of agronomy) have set up groups 
where chemists, physicists, toxicologists, engineers 
and economists can compare notes on their research 
and experiments. T w o types of training are beginning 
to evolve: one leading to a university degree in 
'environmental engineering', the other aimed at 
providing an interdisciplinary training for graduates 
f rom various disciplines. Interdisciplinary research 
groups consisting of several depar tments and 
preparing students for the doctoral thesis on 
environmental questions will of necessity have to 
adopt a multidisciplinary approach. 


The universities and institutes which have taken the 
initiative in this new educational venture are at 
present at the prepara tory and experimental stage. 
The Commission could assist them in the fol lowing 
ways by: 


— awarding research contracts for projects of 
European interest, 


— grant ing scholarships to students and young 
research workers wishing to pursue studies in the 
environmental disciplines outside their countries 


of origin, 


— giving insti tutions concerned in the M e m b e r 
States the oppor tuni ty to compare their research 
and educat ion p rogrammes , 


— encouraging the exchange of teachers and 
research workers , 


— assisting institutions to organize summer courses 
for engineers, chemists, etc., w h o deal with 
environment problems in a professional capacity. 


It would also be advisable to make a study of the 
most effective means of providing the authorit ies, at 
the earliest oppor tuni ty , with the specialists they need 
most urgently. 


Lastly, the M e m b e r States currently engaged in an 
examinat ion of educat ional means and aims and 
compar ing systems of educat ion in an a t tempt to 
harmonize education policies, should coordinate , 
within the Council , the measures they have adopted 
so that these ideas on environmental protect ion can 
be introduced at the various levels of fo rmal 
educat ion. 


TITLE III 


COMMUNITY ACTION OR JOINT ACTION BY THE MEMBER STATES IN 
INTERNATIONAL ORGANIZATIONS 


A large number of international organizations 
currently deal with environment problems in various 
contexts. Their activities cover the different political, 
economic, legal, health, ecological and scientific 
aspects of the pollut ion abatement: campaign and the 
efforts to restore and conserve the natural 
environment. 


In the majori ty of cases, the results of these activities 
find expression in resolutions or recommendat ions 
addressed to the national governments, and al though 
they have no manda tory force they nonetheless exert 
a not inconsiderable influence on the decisions of 
these governments or on d ra f t agreements d rawn up 
within the organizations themselves. 


The Communi ty will fol low this work with 
considerable interest especially since the measures 


proposed and the procedures implemented are most 
of ten likely to affect internat ional t rade in general, 
the funct ioning of the c o m m o n market , the economic 
interests of the Communi ty and its M e m b e r States, 
and of ten fall within the competence of the 
Communi ty . 


It must , however , take steps to avoid duplicat ion of 
its own and the internat ional organizat ions ' efforts , 
and the Commission will make a point , part icularly 
as regards studies, of carrying out complementary 
work using the results obtained by other 
internat ional organizations, while at the same time it 
adapts them to the specific requirements and 
characteristics of the Communi ty , thus retaining the 
latter 's original character , which lies mainly in the 
implementat ion of s tandardizing measures. 
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Nevertheless, parallel efforts could have considerable 
importance in certain fields. This is part icularly so in 
the case of the work planned or in progress at the 
O E C D , the Economic Commission for Europe in 
Geneva and the Permanent Secretariat of the United 
Nat ions , as well as by the UNEP. Compar i son with 
the activities of the third countries part icipating in 
the work of these international organizations would 
benefit the Communi ty by shedding a new light on 
its activities. This possible parallel work , however, 
should neither retard w o r k in progress in these 


international bodies nor that being carried out by the 
Communi ty . 


In any case, it is in the Communi ty ' s interest to 
continue the very active cooperat ion it has entered 
into with most internat ional organizations and in 
part icular with the O E C D , UNESCO, the Council of 
Europe and the UNEP. This cooperat ion will enable 
joint action to be under taken by these organizations, 
wi thout detr iment to projects carried out by the 
Communi ty itself within the f r amework of its own 
competences (*). 


(J) It should be remembered that: 
— the Ministers of the Environment who met in Bonn on 31 October 1972 were unanimous in considering that the 


States of the European Communities should act together with regard to the activities of international organizations 
in the field of the environment and endeavour to adopt a joint position. 


— Article 5 of the Agreement of the Representatives of the Governments of the Member States meeting in the Council 
of 5 March 1973 on information for the Commission and for the Member States with a view to possible harmon-
ization throughout the Communities of urgent measures concerning the protection of the environment (OJ No C 9, 
15. 3. 1973) provides that the Governments of the Member States will coordinate their views on any international 
initiative in respect of the environment likely to affect the functioning of the common market or the implementation 
of those parts of the Communities' programme for the reduction of pollution and nuisances and the protection of 
the natural environment to which the procedure laid down in item 2 applies by virtue of item 3, without prejudice 
to the application of the Treaties and in particular of Articles 113 and 116 of the Treaty establishing the European 
Economic Community. 
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ANNEX I 


ENVIRONMENTAL PROTECTION TERMINOLOGY 


Preliminary note: Some of the terms defined below may have application outside the field of 
environmental protection. The definitions set out here are not concerned with these. 


1. Criteria 


1.1. The term 'criterion' signifies the relationship between the exposure of a target to pollution 
or nuisance, and the risk and/or the magnitude of the adverse or undesirable effect 
resulting from the exposure in given circumstances. 


1.2. 'Target' means man or any component of the environment actually or potentially exposed 
to pollution or nuisance. 


1.3. The 'exposure' of a target, envisaged in this relationship, should be expressed as 
numerical values of concentration, intensity, duration or frequency. 


1.4. 'Risk' is the probability of occurrence of adverse or undesirable effects arising from a 
given exposure to one or more pollutants or nuisances considered alone or in combination 
with others. 


1.5. The 'adverse or undesirable effect' envisaged in this relationship may be a direct or 
indirect, immediate or delayed, simple or combined action on the target. The risk and the 
magnitude of this effect should be expressed, whenever possible, in quantitative terms. 


1.6. The methods of evaluating the parameters describing exposure and adverse or undesirable 
effects should be harmonized to ensure comparability of the results from studies and 
research on criteria. 


2. Quality objectives 


2.1. The 'quality objective' of an environment refers to the set of requirements which must 
be fulfilled at a given time, now or in the future, by a given environment or particular 
part thereof. 


2.2. In setting this objective, the following are taken into account: 


(a) a 'basic protection level' such that man or another target is not exposed to any 
unacceptable risk. 


(b) a 'no-effect level' such that no identifiable effect will be caused to the target. 


These two levels are determined on the basis of the criteria described above. Due 
allowance is also made for the specific regional conditions, the possible effects on 
neighbouring regions, and the intended use. 


3. Environmental protection standards 


3.1. 'Standards' are established in order to limit or prevent the exposure of targets and can 
thus be a means of achieving or approaching quality objectives. The standards are 
directly or indirectly addressed to the responsible individuals or bodies and set levels 
for pollution or nuisance that must not be exceeded in an environment, target, product, 
etc. They may be established by means of laws, regulations or administrative procedures 
or by mutual agreement or voluntary acceptance. 


3.2. Standards include: 


3.2.1. 'Environmental quality standards' which, with legally binding force, prescribe the 
levels of pollution or nuisance not to be exceeded in a given environment or part 
thereof. 
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3.2.2. 'Product standards' (the term product is used here in its broadest meaning) which 


— set levels for pollutants or nuisance which are not to be exceeded in the compo-
sition or the emissions of a product, 


— or specify properties or characteristics of design of a product, 


— or are concerned with the way in which products are used ('). 


Where appropriate, product standards include specifications for testing, packaging, 
marking and labelling products. 


3.2.3. Standards for fixed installations, sometimes called 'process standards', such as: 


(a) 'emission standards', which set levels for pollutants or nuisances not to be 
exceeded in emissions from fixed installations, 


(b) 'installation design standards', which determine the requirements to be met in 
the design and construction of fixed installations in order to protect the 
environment, 


(c) 'operating standards', which determine the requirements (x) to be met in the 
operation of fixed installations in order to protect the environment. 


3.3. In some cases, it may be advisable to set standards even when it has not yet been possible 
to formulate the relevant criteria and quality objectives. 


4. General 


In all instances, .as knowledge develops, criteria, objectives and standards will need to be 
periodically reviewed and, where appropriate, altered. 


(') Such methods of use and specif icat ions may he issued in the form of 'codes of practice'. 
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ANNEX II 


EUROPEAN COMMUNITIES' ENVIRONMENTAL PROGRAMME AND COMMUNITY 
RESEARCH PROGRAMME 


Programme 
A. Research already undertaken or 


approved (*) 
B. Other research possibly to be 


undertaken 


Part Two 


Title 1: Measures to reduce pollution 
and nuisances 


Chapter 1: Objective evaluation of the 
risks to human health and 
to the environment from 
pollution 


Chapter 2: Setting of standards 


Chapter 3: Specific action on en-
vironment pollution 


Section 1: Exchange of information 
between the surveillance 
and monitoring networks 


1. Data bank on chemical pollutants 


2. Noxiousness of lead 


3. Epidemiological surveys 


4. Effects of micropollutants on hu-
mans, including biochemical toxi-
cology and the biotelemetry of 
toxic effects 


5. Ecological effects of pollutants, 
including bioindicators of water 
pollution 


6. Remote sensing of atmospheric 
pollution 


7. Mathematical models of the dif-
fusion of atmospheric pollution 


8. Analysis of organic micro-pol-
lutants in water (COST 64b) 


9. Multidetection unit (contribution 
to COST 64b) 


10. Physico-chemistry of S0 2 (COST 
61a) 


11. Uptake of ,S02 by soil and veg-
etation (contribution to COST 61a) 


1. Data bank on chemical pollutants 


6. Remote sensing of atmospheric 
pollution 


1. Thermal rejects 


2. Acoustic irritants 


3. Problem of unpleasant smells 


4. Marine pollution from the conti-
nent 


5. Physical model for studies on the 
diffusion of atmospheric pol-
lutants 


6. Improvement of methods of 
analysis and measurement of 
pollutants 


(') As part of the multiannual Research and Training Programme and COST projects. 
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Programme 
A. Research already undertaken or 


approved 
B. Other research possibly to he 


undertaken 


Section 2: Methods for defining qual-
ity objectives for the en-
vironment and for estab-
lishing rules to enable the 
objectives to be achieved 


Chapter 4: Measures relating to cer-
tain products 


Chapter 5: Action specific to certain 
industrial sectors and en-
ergy production 


Chapter 6: Action specific to certain 
areas of common interest 


Section 1: Marine pollution 


Section 2: Protection of the waters of 
the Rhine basin from pol-
lution 


Section 3: Action relating to protec-
tion of the environment in 
frontier zones 


Chapter 7: Action concerning wastes 
and residues 


Chapter 8: Actions to ensure com-
pliance with the limits 
imposed for the protec-
tion of the environment 
(p.m.) 


see Chapter 1 and Chapter 2 


1. Data bank on pollutants 


2. Noxiousness of lead 


5. Ecological effects of pollutants 


7. Mathematical models of the dif-
fusion of air pollutants 


10. Physico-chemistry of SOa 


11. Uptake of S 0 2 by soil and veg-
etation 


12. Sewage sludge (COST 68) 


1. Data bank on chemical pollutants 


1. Data bank on chemical pollutants 


6. Remote sensing of atmospheric 
pollution 


12. Sewerage sludge 


see Chapter 1 and Chapter 2 


7. Improvement and harmonization 
of techniques for analysing the 
quantity of pollutant in certain 
products 


8. Long-term toxicity studies and 
standardization of toxicity tests. 


1. Thermal rejects 


5. Physical models of the diffusion 
of atmospheric pollutants 


9. Desulphurization 


10. Anti-pollution technology, 
cessing of industrial sewage 


P ro-


l l . Processing and use of sewage, 
e.g. sewage from intensive breed-
ing 


4. Marine pollution from the conti-
nent 


12. Solid waste (treatment, storage, 
etc.) 


10. Anti-pollution technology 


11. Treatment and use of effluent, 
e.g, effluent from intensive farm-
ing 
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Programme 
A. Research already undertaken or 


approved 
B. Other research possibly to be 


undertaken 


Chapter 9: Action to be taken on the 
economic aspects of anti-
pollution measures 


Chapter 10: Research projects (p.m. 


Chapter 11: Dissemination of knowl-
edge relating to environ-
ment protection 


1. Data bank on chemical pollutants 


1. Data bank on chemical pollutants 


Title II: Action to improve the en-
vironment 


Chapter 1: Protection of the natural 
environment 


13. Structure and function of ecologi-
cal systems 


14. Ecological effects of modern pro-
duction techniques employed in 
farming 


15. Integrated campaign against harm-
ful insects 


16. Improvement of the quality of 
agricultural products 


17. Utilization of waste water for 
irrigation purposes 


18. Water supply and administration 
of water resources 


Chapter 2: Depletion of certain natu-
ral resources 


Chapter 3: Urban development and 
improvement of amenities 
(p.m.) 


Chapter 4: Improvement of the work-
ing environment (p.m.) 


Chapter 5: European Foundation for 
the Improvement of Work-
ing and Living Conditions 


Chapter 6: Promotion of awareness 
of environmental prob-
lems and education 


19. Long term perspective of living 
and working conditions 


20. Organization of instruction on the 
environment at various edu-
cational levels 
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Convention on the Law of the Non-navigational Uses of International Watercourses
Adopted by the General Assembly of the United Nations on 21 May 1997


The Parties to the present Convention,


Conscious of the importance of international watercourses and the non-navigational uses thereof


in many regions of the world,


Having in mind Article 13, paragraph 1 (a), of the Charter of the United Nations, which provides


that the General Assembly shall initiate studies and make recommendations for the purpose of


encouraging the progressive development of international law and its codification,


Considering that successful codification and progressive development of rules of international


law regarding non-navigational uses of international watercourses would assist in promoting and


implementing the purposes and principles set forth in Articles 1 and 2 of the Charter of the United


Nations,


Taking into account the problems affecting many international watercourses resulting from,


among other things, increasing demands and pollution,


Expressing the conviction that a framework convention will ensure the utilization, development,


conservation, management and protection of international watercourses and the promotion of the optimal


and sustainable utilization thereof for present and future generations,


Affirming the importance of international cooperation and good-neighbourliness in this field,


Aware of the special situation and needs of developing countries,


Recalling the principles and recommendations adopted by the United Nations Conference on


Environment and Development of 1992 in the Rio Declaration and Agenda 21,


Recalling also the existing bilateral and multilateral agreements regarding the non-navigational


uses of international watercourses,


Mindful of the valuable contribution of international organizations, both governmental and non-


governmental, to the codification and progressive development of international law in this field,


Appreciative of the work carried out by the International Law Commission on the law of the non-


navigational uses of international watercourses,


Bearing in mind United Nations General Assembly resolution 49/52 of 9 December 1994,


Have agreed as follows:







3


PART I.


INTRODUCTION


Article 1
Scope of the present Convention


1. The present Convention applies to uses of international watercourses and of their waters for


purposes other than navigation and to measures of protection, preservation and management related to


the uses of those watercourses and their waters.


2. The uses of international watercourses for navigation is not within the scope of the present


Convention except insofar as other uses affect navigation or are affected by navigation.


Article 2
Use of terms


For the purposes of the present Convention:


(a) “Watercourse” means a system of surface waters and groundwaters constituting by virtue of their


physical relationship a unitary whole and normally flowing into a common terminus;


(b) “International watercourse” means a watercourse, parts of which are situated in different States;


(c) “Watercourse State” means a State Party to the present Convention in whose territory part of an


international watercourse is situated, or a Party that is a regional economic integration organization, in


the territory of one or more of whose Member States part of an international watercourse is situated;


(d) “Regional economic integration organization” means an organization constituted by sovereign


States of a given region, to which its member States have transferred competence in respect of matters


governed by this Convention and which has been duly authorized in accordance with its internal


procedures, to sign, ratify, accept, approve or accede to it.


Article 3
Watercourse agreements


1. In the absence of an agreement to the contrary, nothing in the present Convention shall affect


the rights or obligations of a watercourse State arising from agreements in force for it on the date on


which it became a party to the present Convention.


2. Notwithstanding the provisions of paragraph 1, parties to agreements referred to in paragraph 1


may, where necessary, consider harmonizing such agreements with the basic principles of the present


Convention.


3. Watercourse States may enter into one or more agreements, hereinafter referred to as


“watercourse agreements”, which apply and adjust the provisions of the present Convention to the


characteristics and uses of a particular international watercourse or part thereof.
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4. Where a watercourse agreement is concluded between two or more watercourse States, it shall


define the waters to which it applies. Such an agreement may be entered into with respect to an entire


international watercourse or any part thereof or a particular project, programme or use except insofar as


the agreement adversely affects, to a significant extent, the use by one or more other watercourse States


of the waters of the watercourse, without their express consent.


5. Where a watercourse State considers that adjustment and application of the provisions of the


present Convention is required because of the characteristics and uses of a particular international


watercourse, watercourse States shall consult with a view to negotiating in good faith for the purpose of


concluding a watercourse agreement or agreements.


6. Where some but not all watercourse States to a particular international watercourse are parties


to an agreement, nothing in such agreement shall affect the rights or obligations under the present


Convention of watercourse States that are not parties to such an agreement.


Article 4
Parties to watercourse agreements


1. Every watercourse State is entitled to participate in the negotiation of and to become a party to


any watercourse agreement that applies to the entire international watercourse, as well as to participate


in any relevant consultations.


2. A watercourse State whose use of an international watercourse may be affected to a significant


extent by the implementation of a proposed watercourse agreement that applies only to a part of the


watercourse or to a particular project, programme or use is entitled to participate in consultations on


such an agreement and, where appropriate, in the negotiation thereof in good faith with a view to


becoming a party thereto, to the extent that its use is thereby affected.


PART II.


GENERAL PRINCIPLES


Article 5
Equitable and reasonable utilization and participation


1. Watercourse States shall in their respective territories utilize an international watercourse in an


equitable and reasonable manner. In particular, an international watercourse shall be used and developed


by watercourse States with a view to attaining optimal and sustainable utilization thereof and benefits


therefrom, taking into account the interests of the watercourse States concerned, consistent with


adequate protection of the watercourse.


2. Watercourse States shall participate in the use, development and protection of an international


watercourse in an equitable and reasonable manner. Such participation includes both the right to utilize


the watercourse and the duty to cooperate in the protection and development thereof, as provided in the


present Convention.
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Article 6
Factors relevant to equitable and reasonable utilization


1. Utilization of an international watercourse in an equitable and reasonable manner within the


meaning of article 5 requires taking into account all relevant factors and circumstances, including:


(a) Geographic, hydrographic, hydrological, climatic, ecological and other factors of a natural


character;


(b) The social and economic needs of the watercourse States concerned;


(c) The population dependent on the watercourse in each watercourse State;


(d) The effects of the use or uses of the watercourses in one watercourse State on other watercourse


States;


(e) Existing and potential uses of the watercourse;


(f) Conservation, protection, development and economy of use of the water resources of the


watercourse and the costs of measures taken to that effect;


(g) The availability of alternatives, of comparable value, to a particular planned or existing use.


2. In the application of article 5 or paragraph 1 of this article, watercourse States concerned shall,


when the need arises, enter into consultations in a spirit of cooperation.


3. The weight to be given to each factor is to be determined by its importance in comparison with


that of other relevant factors. In determining what is a reasonable and equitable use, all relevant factors


are to be considered together and a conclusion reached on the basis of the whole.


Article 7
Obligation not to cause significant harm


1. Watercourse States shall, in utilizing an international watercourse in their territories, take all


appropriate measures to prevent the causing of significant harm to other watercourse States.


2. Where significant harm nevertheless is caused to another watercourse State, the States whose


use causes such harm shall, in the absence of agreement to such use, take all appropriate measures,


having due regard for the provisions of articles 5 and 6, in consultation with the affected State, to


eliminate or mitigate such harm and, where appropriate, to discuss the question of compensation.


Article 8
General obligation to cooperate
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1. Watercourse States shall cooperate on the basis of sovereign equality, territorial integrity,


mutual benefit and good faith in order to attain optimal utilization and adequate protection of an


international watercourse.


2. In determining the manner of such cooperation, watercourse States may consider the


establishment of joint mechanisms or commissions, as deemed necessary by them, to facilitate


cooperation on relevant measures and procedures in the light of experience gained through cooperation


in existing joint mechanisms and commissions in various regions.


Article 9
Regular exchange of data and information


1. Pursuant to article 8, watercourse States shall on a regular basis exchange readily available data


and information on the condition of the watercourse, in particular that of a hydrological, meteorological,


hydrogeological and ecological nature and related to the water quality as well as related forecasts.


2. If a watercourse State is requested by another watercourse State to provide data or information


that is not readily available, it shall employ its best efforts to comply with the request but may condition


its compliance upon payment by the requesting State of the reasonable costs of collecting and, where


appropriate, processing such data or information.


3. Watercourse States shall employ their best efforts to collect and, where appropriate, to process


data and information in a manner which facilitates its utilization by the other watercourse States to


which it is communicated.


Article 10
Relationship between different kinds of uses


1. In the absence of agreement or custom to the contrary, no use of an international watercourse


enjoys inherent priority over other uses.


2. In the event of a conflict between uses of an international watercourse, it shall be resolved with


reference to articles 5 to 7, with special regard being given to the requirements of vital human needs.


PART III.


PLANNED MEASURES


Article 11
Information concerning planned measures


Watercourse States shall exchange information and consult each other and, if necessary, negotiate


on the possible effects of planned measures on the condition of an international watercourse.
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Article 12
Notification concerning planned measures with


possible adverse effects


Before a watercourse State implements or permits the implementation of planned measures which


may have a significant adverse effect upon other watercourse States, it shall provide those States with


timely notification thereof. Such notification shall be accompanied by available technical data and


information, including the results of any environmental impact assessment, in order to enable the


notified States to evaluate the possible effects of the planned measures.


Article 13
Period for reply to notification


Unless otherwise agreed:


(a) A watercourse State providing a notification under article 12 shall allow the notified States a


period of six months within which to study and evaluate the possible effects of the planned measures and


to communicate the findings to it;


(b) This period shall, at the request of a notified State for which the evaluation of the planned


measures poses special difficulty, be extended for a period of six months.


Article 14
Obligations of the notifying State during the period for reply


During the period referred to in article 13, the notifying State:


(a) Shall cooperate with the notified States by providing them, on request, with any additional data


and information that is available and necessary for an accurate evaluation; and


(b) Shall not implement or permit the implementation of the planned measures without the consent of


the notified States.


Article 15
Reply to notification


The notified States shall communicate their findings to the notifying State as early as possible


within the period applicable pursuant to article 13. If a notified State finds that implementation of the


planned measures would be inconsistent with the provisions of articles 5 or 7, it shall attach to its


finding a documented explanation setting forth the reasons for the finding.


Article 16
Absence of reply to notification


1. If, within the period applicable pursuant to article 13, the notifying State receives no


communication under article 15, it may, subject to its obligations under articles 5 and 7, proceed with
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the implementation of the planned measures, in accordance with the notification and any other data and


information provided to the notified States.


2. Any claim to compensation by a notified State which has failed to reply within the period


applicable pursuant to article 13 may be offset by the costs incurred by the notifying State for action


undertaken after the expiration of the time for a reply which would not have been undertaken if the


notified State had objected within that period.


Article 17
Consultations and negotiations concerning planned measures


1. If a communication is made under article 15 that implementation of the planned measures


would be inconsistent with the provisions of article 5 or 7, the notifying State and the State making the


communication shall enter into consultations and, if necessary, negotiations with a view to arriving at an


equitable resolution of the situation.


2. The consultations and negotiations shall be conducted on the basis that each State must in good


faith pay reasonable regard to the rights and legitimate interests of the other State.


3. During the course of the consultations and negotiations, the notifying State shall, if so requested


by the notified State at the time it makes the communication, refrain from implementing or permitting


the implementation of the planned measures for a period of six months unless otherwise agreed.


Article 18
Procedures in the absence of notification


1. If a watercourse State has reasonable grounds to believe that another watercourse State is


planning measures that may have a significant adverse effect upon it, the former State may request the


latter to apply the provisions of article 12. The request shall be accompanied by a documented


explanation setting forth its grounds.


2. In the event that the State planning the measures nevertheless finds that it is not under an


obligation to provide a notification under article 12, it shall so inform the other State, providing a


documented explanation setting forth the reasons for such finding. If this finding does not satisfy the


other State, the two States shall, at the request of that other State, promptly enter into consultations and


negotiations in the manner indicated in paragraphs 1 and 2 of article 17.


3. During the course of the consultations and negotiations, the State planning the measures shall,


if so requested by the other State at the time it requests the initiation of consultations and negotiations,


refrain from implementing or permitting the implementation of those measures for a period of six


months unless otherwise agreed.
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Article 19
Urgent implementation of planned measures


1. In the event that the implementation of planned measures is of the utmost urgency in order to


protect public health, public safety or other equally important interests, the State planning the measures


may, subject to articles 5 and 7, immediately proceed to implementation, notwithstanding the provisions


of article 14 and paragraph 3 of article 17.


2. In such case, a formal declaration of the urgency of the measures shall be communicated


without delay to the other watercourse States referred to in article 12 together with the relevant data and


information.


3. The State planning the measures shall, at the request of any of the States referred to in


paragraph 2, promptly enter into consultations and negotiations with it in the manner indicated in


paragraphs 1 and 2 of article 17.


PART IV.


PROTECTION, PRESERVATION AND MANAGEMENT


Article 20
Protection and preservation of ecosystems


Watercourse States shall, individually and, where appropriate, jointly, protect and preserve the


ecosystems of international watercourses.


Article 21
Prevention, reduction and control of pollution


1. For the purpose of this article, “pollution of an international watercourse” means any


detrimental alteration in the composition or quality of the waters of an international watercourse which


results directly or indirectly from human conduct.


2. Watercourse States shall, individually and, where appropriate, jointly, prevent, reduce and


control the pollution of an international watercourse that may cause significant harm to other


watercourse States or to their environment, including harm to human health or safety, to the use of the


waters for any beneficial purpose or to the living resources of the watercourse. Watercourse States shall


take steps to harmonize their policies in this connection.


3. Watercourse States shall, at the request of any of them, consult with a view to arriving at


mutually agreeable measures and methods to prevent, reduce and control pollution of an international


watercourse, such as:


(a) Setting joint water quality objectives and criteria;


(b) Establishing techniques and practices to address pollution from point and non-point sources;







10


(c) Establishing lists of substances the introduction of which into the waters of an international


watercourse is to be prohibited, limited, investigated or monitored.


Article 22
Introduction of alien or new species


Watercourse States shall take all measures necessary to prevent the introduction of species, alien


or new, into an international watercourse which may have effects detrimental to the ecosystem of the


watercourse resulting in significant harm to other watercourse States.


Article 23
Protection and preservation of the marine environment


Watercourse States shall, individually and, where appropriate, in cooperation with other States,


take all measures with respect to an international watercourse that are necessary to protect and preserve


the marine environment, including estuaries, taking into account generally accepted international rules


and standards.


Article 24
Management


1. Watercourse States shall, at the request of any of them, enter into consultations concerning the


management of an international watercourse, which may include the establishment of a joint


management mechanism.


2. For the purposes of this article, “management” refers, in particular, to:


(a) Planning the sustainable development of an international watercourse and providing for the


implementation of any plans adopted; and


(b) Otherwise promoting the rational and optimal utilization, protection and control of the


watercourse.


Article 25
Regulation


1. Watercourse States shall cooperate, where appropriate, to respond to needs or opportunities for


regulation of the flow of the waters of an international watercourse.


2. Unless otherwise agreed, watercourse States shall participate on an equitable basis in the


construction and maintenance or defrayal of the costs of such regulation works as they may have agreed


to undertake.
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3. For the purposes of this article, “regulation” means the use of hydraulic works or any other


continuing measure to alter, vary or otherwise control the flow of the waters of an international


watercourse.


Article 26
Installations


1. Watercourse States shall, within their respective territories, employ their best efforts to maintain


and protect installations, facilities and other works related to an international watercourse.


2. Watercourse States shall, at the request of any of them which has reasonable grounds to believe


that it may suffer significant adverse effects, enter into consultations with regard to:


(a) The safe operation and maintenance of installations, facilities or other works related to an


international watercourse; and


(b) The protection of installations, facilities or other works from wilful or negligent acts or the forces


of nature.


PART V.


HARMFUL CONDITIONS AND EMERGENCY SITUATIONS


Article 27
Prevention and mitigation of harmful conditions


Watercourse States shall, individually and, where appropriate, jointly, take all appropriate


measures to prevent or mitigate conditions related to an international watercourse that may be harmful to


other watercourse States, whether resulting from natural causes or human conduct, such as flood or ice


conditions, water-borne diseases, siltation, erosion, salt-water intrusion, drought or desertification.


Article 28
Emergency situations


1. For the purposes of this article, “emergency” means a situation that causes, or poses an


imminent threat of causing, serious harm to watercourse States or other States and that results suddenly


from natural causes, such as floods, the breaking up of ice, landslides or earthquakes, or from human


conduct, such as industrial accidents.


2. A watercourse State shall, without delay and by the most expeditious means available, notify


other potentially affected States and competent international organizations of any emergency originating


within its territory.


3. A watercourse State within whose territory an emergency originates shall, in cooperation with


potentially affected States and, where appropriate, competent international organizations, immediately


take all practicable measures necessitated by the circumstances to prevent, mitigate and eliminate


harmful effects of the emergency.
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4. When necessary, watercourse States shall jointly develop contingency plans for responding to


emergencies, in cooperation, where appropriate, with other potentially affected States and competent


international organizations.


PART VI.


MISCELLANEOUS PROVISIONS


Article 29
International watercourses and installations


in time of armed conflict


International watercourses and related installations, facilities and other works shall enjoy the


protection accorded by the principles and rules of international law applicable in international and non-


international armed conflict and shall not be used in violation of those principles and rules.


Article 30
Indirect procedures


In cases where there are serious obstacles to direct contacts between watercourse States, the


States concerned shall fulfil their obligations of cooperation provided for in the present Convention,


including exchange of data and information, notification, communication, consultations and


negotiations, through any indirect procedure accepted by them.


Article 31
Data and information vital to national defence or security


Nothing in the present Convention obliges a watercourse State to provide data or information vital


to its national defence or security. Nevertheless, that State shall cooperate in good faith with the other


watercourse States with a view to providing as much information as possible under the circumstances.


Article 32
Non-discrimination


Unless the watercourse States concerned have agreed otherwise for the protection of the interests


of persons, natural or juridical, who have suffered or are under a serious threat of suffering significant


transboundary harm as a result of activities related to an international watercourse, a watercourse State


shall not discriminate on the basis of nationality or residence or place where the injury occurred, in


granting to such persons, in accordance with its legal system, access to judicial or other procedures, or a


right to claim compensation or other relief in respect of significant harm caused by such activities


carried on in its territory.


Article 33
Settlement of disputes


1. In the event of a dispute between two or more parties concerning the interpretation or


application of the present Convention, the parties concerned shall, in the absence of an applicable
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agreement between them, seek a settlement of the dispute by peaceful means in accordance with the


following provisions.


2. If the parties concerned cannot reach agreement by negotiation requested by one of them, they


may jointly seek the good offices of, or request mediation or conciliation by, a third party, or make use,


as appropriate, of any joint watercourse institutions that may have been established by them or agree to


submit the dispute to arbitration or to the International Court of Justice.


3. Subject to the operation of paragraph 10, if after six months from the time of the request for


negotiations referred to in paragraph 2, the parties concerned have not been able to settle their dispute


through negotiation or any other means referred to in paragraph 2, the dispute shall be submitted, at the


request of any of the parties to the dispute, to impartial fact-finding in accordance with paragraphs 4 to


9, unless the parties otherwise agree.


4. A Fact-finding Commission shall be established, composed of one member nominated by each


party concerned and in addition a member not having the nationality of any of the parties concerned


chosen by the nominated members who shall serve as Chairman.


5. If the members nominated by the parties are unable to agree on a Chairman within three months


of the request for the establishment of the Commission, any party concerned may request the Secretary-


General of the United Nations to appoint the Chairman who shall not have the nationality of any of the


parties to the dispute or of any riparian State of the watercourse concerned. If one of the parties fails to


nominate a member within three months of the initial request pursuant to paragraph 3, any other party


concerned may request the Secretary-General of the United Nations to appoint a person who shall not


have the nationality of any of the parties to the dispute or of any riparian State of the watercourse


concerned. The person so appointed shall constitute a single-member Commission.


6. The Commission shall determine its own procedure.


7. The parties concerned have the obligation to provide the Commission with such information as


it may require and, on request, to permit the Commission to have access to their respective territory and


to inspect any facilities, plant, equipment, construction or natural feature relevant for the purpose of its


inquiry.


8. The Commission shall adopt its report by a majority vote, unless it is a single-member


Commission, and shall submit that report to the parties concerned setting forth its findings and the


reasons therefor and such recommendations as it deems appropriate for an equitable solution of the


dispute, which the parties concerned shall consider in good faith.


9. The expenses of the Commission shall be borne equally by the parties concerned.


10. When ratifying, accepting, approving or acceding to the present Convention, or at any time


thereafter, a party which is not a regional economic integration organization may declare in a written


instrument submitted to the depositary that, in respect of any dispute not resolved in accordance with


paragraph 2, it recognizes as compulsory ipso facto, and without special agreement in relation to any


party accepting the same obligation:
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(a) Submission of the dispute to the International Court of Justice; and/or


(b) Arbitration by an arbitral tribunal established and operating, unless the parties to the dispute


otherwise agreed, in accordance with the procedure laid down in the annex to the present Convention.


A party which is a regional economic integration organization may make a declaration with like effect in


relation to arbitration in accordance with subparagraph (b).


PART VII.


FINAL CLAUSES


Article 34
Signature


The present Convention shall be open for signature by all States and by regional economic


integration organizations from 21 May 1997 until 20 May 2000 at United Nations Headquarters in New


York.


Article 35
Ratification, acceptance, approval or accession


1. The present Convention is subject to ratification, acceptance, approval or accession by States


and by regional economic integration organizations. The instruments of ratification, acceptance,


approval or accession shall be deposited with the Secretary-General of the United Nations.


2. Any regional economic integration organization which becomes a Party to this Convention


without any of its member States being a Party shall be bound by all the obligations under the


Convention. In the case of such organizations, one or more of whose member States is a Party to this


Convention, the organization and its member States shall decide on their respective responsibilities for


the performance of their obligations under the Convention. In such cases, the organization and the


member States shall not be entitled to exercise rights under the Convention concurrently.


3. In their instruments of ratification, acceptance, approval or accession, the regional economic


integration organizations shall declare the extent of their competence with respect to the matters


governed by the Convention. These organizations shall also inform the Secretary-General of the United


Nations of any substantial modification in the extent of their competence.


Article 36
Entry into force


1. The present Convention shall enter into force on the ninetieth day following the date of deposit


of the thirty-fifth instrument of ratification, acceptance, approval or accession with the Secretary-


General of the United Nations.


2. For each State or regional economic integration organization that ratifies, accepts or approves


the Convention or accedes thereto after the deposit of the thirty-fifth instrument of ratification,
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acceptance, approval or accession, the Convention shall enter into force on the ninetieth day after the


deposit by such State or regional economic integration organization of its instrument of ratification,


acceptance, approval or accession.


3. For the purposes of paragraphs 1 and 2, any instrument deposited by a regional economic


integration organization shall not be counted as additional to those deposited by States.


Article 37
Authentic texts


The original of the present Convention, of which the Arabic, Chinese, English, French, Russian


and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United


Nations.


IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto, have


signed this Convention.


DONE at New York, this twenty-first day of May one thousand nine hundred and ninety-seven.
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ANNEX


ARBITRATION


Article 1


Unless the parties to the dispute otherwise agree, the arbitration pursuant to article 33 of the


Convention shall take place in accordance with articles 2 to 14 of the present annex.


Article 2


The claimant party shall notify the respondent party that it is referring a dispute to arbitration


pursuant to article 33 of the Convention. The notification shall state the subject matter of arbitration and


include, in particular, the articles of the Convention, the interpretation or application of which are at


issue. If the parties do not agree on the subject matter of the dispute, the arbitral tribunal shall determine


the subject matter.


Article 3


1. In disputes between two parties, the arbitral tribunal shall consist of three members. Each of the


parties to the dispute shall appoint an arbitrator and the two arbitrators so appointed shall designate by


common agreement the third arbitrator, who shall be the Chairman of the tribunal. The latter shall not be


a national of one of the parties to the dispute or of any riparian State of the watercourse concerned, nor


have his or her usual place of residence in the territory of one of these parties or such riparian State, nor


have dealt with the case in any other capacity.


2. In disputes between more than two parties, parties in the same interest shall appoint one


arbitrator jointly by agreement.


3. Any vacancy shall be filled in the manner prescribed for the initial appointment.


Article 4


1. If the Chairman of the arbitral tribunal has not been designated within two months of the


appointment of the second arbitrator, the President of the International Court of Justice shall, at the


request of a party, designate the Chairman within a further two-month period.


2. If one of the parties to the dispute does not appoint an arbitrator within two months of receipt of


the request, the other party may inform the President of the International Court of Justice, who shall


make the designation within a further two-month period.


Article 5


The arbitral tribunal shall render its decisions in accordance with the provisions of this


Convention and international law.
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Article 6


Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine its own rules


of procedure.


Article 7


The arbitral tribunal may, at the request of one of the parties, recommend essential interim


measures of protection.


Article 8


1. The parties to the dispute shall facilitate the work of the arbitral tribunal and, in particular,


using all means at their disposal, shall:


(a) Provide it with all relevant documents, information and facilities; and


(b) Enable it, when necessary, to call witnesses or experts and receive their evidence.


2. The parties and the arbitrators are under an obligation to protect the confidentiality of any


information they receive in confidence during the proceedings of the arbitral tribunal.


Article 9


Unless the arbitral tribunal determines otherwise because of the particular circumstances of the


case, the costs of the tribunal shall be borne by the parties to the dispute in equal shares. The tribunal


shall keep a record of all its costs, and shall furnish a final statement thereof to the parties.


Article 10


Any party that has an interest of a legal nature in the subject matter of the dispute which may be


affected by the decision in the case, may intervene in the proceedings with the consent of the tribunal.


Article 11


The tribunal may hear and determine counterclaims arising directly out of the subject matter of


the dispute.


Article 12


Decisions both on procedure and substance of the arbitral tribunal shall be taken by a majority


vote of its members.
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Article 13


If one of the parties to the dispute does not appear before the arbitral tribunal or fails to defend its


case, the other party may request the tribunal to continue the proceedings and to make its award.


Absence of a party or a failure of a party to defend its case shall not constitute a bar to the proceedings.


Before rendering its final decision, the arbitral tribunal must satisfy itself that the claim is well founded


in fact and law.


Article 14


1. The tribunal shall render its final decision within five months of the date on which it is fully


constituted unless it finds it necessary to extend the time limit for a period which should not exceed five


more months.


2. The final decision of the arbitral tribunal shall be confined to the subject matter of the dispute


and shall state the reasons on which it is based. It shall contain the names of the members who have


participated and the date of the final decision. Any member of the tribunal may attach a separate or


dissenting opinion to the final decision.


3. The award shall be binding on the parties to the dispute. It shall be without appeal unless the


parties to the dispute have agreed in advance to an appellate procedure.


4. Any controversy which may arise between the parties to the dispute as regards the interpretation


or manner of implementation of the final decision may be submitted by either party for decision to the


arbitral tribunal which rendered it.


_____________








JUDGMENT OF 7. 2. 1985 — CASE 240/83


JUDGMENT OF THE COURT
7 February 1985 1


In Case 240/83


REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunal
de Grande Instance [Regional Court], Créteil, for a preliminary ruling in the
proceedings pending before that court between


Procureur de la République [Public Prosecutor]


and


Association de défense des brûleurs d'huiles usagées


on the interpretation and the validity of Council Directive No 75/439/EEC of
16 June 1975 on the disposal of waste oils (Official Journal 1975 L 194, p. 23),


THE COURT


composed of: Lord Mackenzie Stuart, President, G. Bosco and C. Kakouris,
Presidents of Chambers, T. Koopmaņs, U. Everling, Y. Galmot and R. Joliet,
Judges,


Advocate General: C. O. Lenz
Registrar: H. A. Rühi, Principal Administrator


gives the following


1 — Language of the Case: French.
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JUDGMENT


Facts and Issues
The facts of the case, the course of the
procedure and the observations submitted to
the Court may be summarized as follows:


1. Facts and procedure


1.1. The disposal of waste oils is the
subject of Council Directive No
75/439/EEC of 16 June 1975 (Official
Journal 1975 L 194, p. 31).


The directive provides that Member States
must take the necessary measures to ensure
the safe collection and disposal of waste
oils, preferably by recycling (regeneration
and/or combustion) (Articles 2, 3 and 4).
Article 5 of the directive provides that:
'Where the aims defined in Articles 2, 3 and
4 cannot otherwise be achieved, Member
States shall take the necessary measures to
ensure that one or more undertakings carry
out the collection and/or disposal of the
products offered to them by holders, where
appropriate in the zone assigned to them by
the competent authorities'.


1.2. The French Republic implemented the
directive in Decree No 79-981 of 21
November 1979 'laying down rules for the
recovery of waste oils' (Journal Officiel de
la République Française of 23 November
1979, p. 2900), and further by the Order of
21 November 1979 on the 'conditions for
the collection of waste oils in pursuance of
Decree No 79-981 of 21 November 1979
laying down rules for the recovery of waste
oils' (Journal Officiel de la République
Française of 23 November 1979, p. 2901)
and by the Order of 21 November 1979 on
the 'conditions for the disposal of waste oils
in pursuance of Decree No 79-981 of
21 November 1979 laying down rules for


the recovery of waste oils' (Journal Officiel
de la République Française of 23 November
1979, p. 2903).


The French legislation provides in substance
that:


'Holders who accumulate waste oils as a
result of their business activities must either
deliver their waste oils to approved
collectors, or, if they transport their waste
oils themselves, deliver them to approved
disposal undertakings, or dispose themselves
of the waste oils which they produce,
provided that they have been issued with an
approval from the Ministry of the
Environment (Article 3 of Decree No
79-981 of 21 November 1979 laying down
rules for the recovery of waste oils);


In order to ensure that all waste oils are
collected, the whole country is partitioned
into geographical zones (generally the
départements), in each of which an
approved collector has been appointed by
the Ministry of the Environment on the
basis of an invitation to tender and the
opinion of an inter-departmental committee
of approval;


The approved collector is responsible for the
collection of all waste oils produced in the
zone for which an approval has been
granted to it;


The approved collector must deliver waste
oils to an approved disposal undertaking,
except for clear oils which may also be re
used without further treatment (Article 10
of the Annex to the Order of 21 November
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1979 on the conditions under which waste
oils are to be collected) ;


The disposal of waste oils is likewise subject
to an approval issued by the Minister for the
Environment;


Approved disposal undertakings must treat
the waste oils in their own plants, or their
approval may be withdrawn;


The treatment of waste oils must be carried
out by recycling or regeneration in
conditions which are economically viable, or
if that is not possible, by industrial use as
fuel in approved plants'.


1.3. The Association de Défense des
Brûleurs d'Huiles Usagées [association for
the defence of the interests of burners of
waste oils, hereinafter referred to as 'the
Association'] was founded in France on 16
October 1980. According to its articles, its
aim and object is to defend the interests of
manufacturers, dealers and users of stoves
and heating appliances which are designed
to burn both fuel oil and waste oils.


By an application of 21 September 1981, the
Procureur de la République at the Tribunal
de Grande Instance, Créteil, brought an
action before that court against the
Association, in the person of its officers.
The Procureur de la République sought the
dissolution of the Association on the ground
that its principal object was unlawful
inasmuch as it encouraged persons to
commit the offence defined in Article 24 of
Law No 75-633 of 15 July 1975 on the
disposal of waste and the recovery of sub
stances (Journal Officiel de la République
Française of 16 July 1975, p. 7229),
inasmuch as under the above-mentioned
French rules, any burning or disposal which
has not been approved constitutes an
offence under Article 24.


For its part, the Association relied on the
principle of freedom of association and
maintained that the French rules on waste


oils were inappropriate. However, in so far
as those rules were adopted in order to
implement Directive No 75/439, the
Association directed its complaints against
that directive.


In view of the fact that Article 3 of the
directive provides that Member States must
take the necessary measures to ensure that,
as far as possible, the disposal of waste oils
is carried out by recycling (regeneration
and/or combusion other than for destruc
tion) and that Article 4 prohibits only the
discharge of waste oils into waters or the
soil and processing which causes too much
pollution, the Association questions, in the
first place, whether the directive can
constitute legal grounds justifying the
prohibition of burning. In addition it
contests the validity of the provisions of the
directive having regard to the principles of
freedom of trade, the free movement of
goods and free competition, which are
affected respectively by the administrative
procedure for approval provided for in
Article 6, by the system of zones authorized
by Article 5 and by the grant of
'indemnities' referred to in Articles 13 and
14 of Directive No 75/439.


1.4. The Tribunal de Grande Instance,
Créteil, acceded to the Association's request
that those questions be referred to the Court
of Justice. By judgment of 23 March 1983,
it stayed the proceedings 'until the Court of
Justice of the European Communities has
given a preliminary ruling on the interpret
ation of Directive No 75/439 of 16 June
1975 and the validity thereof in regard to
the Treaty of Rome, stating in particular:


Whether the directive is in conformity with
the principles of freedom of trade, the free
movement of goods and free competition,
established by the Treaty of Rome, in view
of the fact that Articles 5 and 6 of the
directive empower the administrative auth
orities of the State to draw up zones which
are assigned to one or more undertakings
approved by those authorities and charged
by them with the collection and the disposal
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of waste, and the fact that Articles 13 2 and
14 authorize the granting of subsidies;


In addition, whether the directive provides
legal grounds justifying the prohibition of
the burning of waste oils'.


1.5. The order making the reference was
received at the Court Registry on 24
October 1983.


In accordance with Article 20 of the
Protocol on the Statute of the Court of
Justice of the EEC, written observations
were submitted by the Commission of the
European Communities, represented by its
Legal Adviser, Jean Amphoux, by the
Council of the European Communities,
represented by Jill Aussant, a Principal
Administrator in the Council's Legal
Service, by the Government of the French
Republic, represented by Jean-Paul Costes
of the Secretariat General of the Comité
Interministériel pour les Questions de Co
opération Économique Européenne, by the
Government of the Federal Republic of
Germany, represented by its Agents, Martin
Seidel and Ernst Roder, and by the
Government of the Italian Republic,
represented by Pier Giorgio Ferri, Avvocato
dello Stato.


Upon hearing the report of the Judge-Rap
porteur and the views of the Advocate
General, the Court decided to open the oral
procedure without any preparatory inquiry.


2. Summary of the observations submitted
to the Court


2.1. In the first part of its observations the
Commission considers the provisions of
Directive No 75/439 and the French rules
implementing that directive.


It then turns to the first question submitted
by the Tribunal de Grande Instance, Créteil,


and examines the validity of the directive in
relation to the freedom to exercise business
activities, freedom of trade, the free
movement of goods and the rules on
competition.


The Commission considers that although
Directive No 75/439 places certain
restrictions on the fundamental right of
freedom of trade and industry, inasmuch as
it lays down rules for the disposal of waste
oils and, in particular, prohibits the burning
of such oils, those restrictions are justified
by the objectives of general interest pursued
by the Communities.


In the Commission's view there can be no
doubt that the protection of the
environment against the risk of pollution
constitutes an object of general interest
which the Community may legitimately
pursue. It is also quite clear that rules
concerning the disposal of waste oils have
become necessary because of the potential
danger for the environment and human
health represented by the indiscriminate
discharge of such oils into the environment
or their uncontrolled use.


The oils in question are dangerous in
particular because of the additives and
heavy metals which they contain. Moreover,
when burned, they may give off into the
atmosphere considerable quantities of
chlorine and hydrocarbons. The
Commission joins to its observations a
lengthy scientific study and tables presenting
the results of analyses carried out by various
institutions in different countries which
show clearly that those oils may contain a
very high proportion of harmful substances.


The Commission further states that when
oils break down in use, polycyclic aromatic
hydrocarbons may form, some of which are
carcinogenic. The concentration of such
substances in waste oils is even greater
because the oils are older.


It is also necessary to take into account the
potential effects on atmospheric pollution of
the use of waste oils as fuel. The


2 — Translator's note: the order of the French court in fact
referred to '14 and 14' but '13 and 14' would appear to be
meant.
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combustion of such oils in traditional plants
can lead to considerable pollution of the
immediate environment of such plants.


The Commission concludes that there can
therefore be no doubt that rules intended to
control the use of waste oils with a view to
protecting the environment correspond to
an objective in the common interest.


The Commission also submits that the
restrictions which the directive imposes on
the persons concerned are not excessive and
do not represent an intolerable interference
in their rights which is out of proportion to
the object pursued in the common interest.


As regards more specifically the burning of
waste oils, which is the aspect of the
problem with which the proceedings before
the national court are concerned, the
Commission points out that the directive
does not opt for one or the other of the two
possible methods of recycling, regeneration
or combustion. The directive requires
merely that the recycling be carried out in
compliance with the requirements of Article
4 and subject to the control resulting from
the requirement of prior approval by the
competent authorities. There is nothing in
those requirements which cannot be justified
with regard to the objectives pursued.


As regards combustion of waste oils, the
French rules adopted for the
implementation of the directive do indeed
go further than the directive in the
restrictions imposed on potential users of
waste oils, inasmuch as they authorize only
'industrial use' of oils as fuel and exclude all
burning of such oils for domestic purposes.


Nevertheless it cannot be said that because
the French rules impose those additional
requirements they depart from the system
provided for in the directive. According to
the Commission, those requirements are
justified under Directive No 75/439
inasmuch as they correspond to the
necessity of preventing 'air pollution which
exceeds the level prescribed by existing
provisions' (Article 4) or ensuring 'that there
will be no avoidable risk of water, air or soil
pollution' (Article 9).


The Commission points out that restrictions
on the burning of waste oils in small plants
or for heating purposes also exist in the
Federal Republic of Germany and that a
proposal for a directive, which is in the
process of being drawn up by the
Commission, envisages the need for prior
approval for any combustion plant using
such oils.


As regards the compatibility with the
principle of the freedom of trade of the
requirement under Article 6 of the directive
that any undertaking which disposes of
waste oils must obtain a permit, the
Commission maintains that the requirement
is fully justified by the objectives it pursues
in the common interest and that it in no
way appears to be a disproportionate means
of attaining such objectives. Moreover, the
Commission observes, the only conditions
envisaged by the directive for the grant of
the permit are technical in nature (exam
ination of the installations of the persons
concerned).


Thus the directive provides for the
establishment of a system of preventive
control of the disposal of waste oils. There
is nothing unusual in such a control. Pro
cedures for prior authorization are
customary in the legal systems of all the
Member States as safeguards on dangerous
operations.


Such preventive control is the only really
effective and appropriate solution in view of
the irremediable nature of the damage if the
risks materialized and the heavy economic
and social costs inherent in developing the
necessary technical means to prevent such
damage or even more to prevent such
damage recurring.


As regards the authorizations required by
the French rules implementing the directive,
the Commission maintains that there is
nothing in the actual wording of the French
Decree No 79-891, and the implementing
orders adopted on the same day, to suggest
that the system of permits set up under
those provisions is intended to serve any
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aims other than those which correspond to
the implementation of Directive No 75/439
in relation to the grant of approval to
undertakings which dispose of waste oils.


The Commission then examines the
compatibility of Article 5 of Directive No
75/439 with the rules of the Treaty
guaranteeing the free movement of goods in
intra-Community trade. In order to ensure
that all waste oils are collected and disposed
of safely, Article 5 authorizes the Member
States to 'take the necessary measures to
ensure that one or more undertakings carry
out the collection and/or disposal of the
products offered to them by holders, where
appropriate in the zone assigned to them by
the competent authorities'.


The Commission points out that the Court
has already recognized that Article 5 of the
directive is compatible with the rules of the
Treaty concerning the free movement of
goods, in its judgment of 10 March 1983 in
Case 172/82, Inter-Huiles.


As regards the French rules adopted
implementing the directive, the Commission
maintains that in the same judgment the
Court called in question the compatibility
with the Treaty of the system of zones set
up in France, which went beyond the
requirements of the directive and established
barriers to exports. The Commission stresses
that the same is true, mutatis mutandis,
where national rules providing for the
exclusive right within given zones to collect
and dispose of waste oils form a barrier to
imports.


Finally, the Commission regards as
unfounded the allegations that Articles 13
and 14 of the directive, under which
indemnities are granted to approved
collection or disposal undertakings, are
incompatible with the rules on competition
set out in the Treaty.


The Commission states that those provisions
in no way authorize the grant of subsidies in


the sense of financial aid without anything
being given in return. The payments in
question are in fact 'indemnities' for services
rendered 'in return' for the obligations
which the Member States impose on
collection or disposal undertakings, in
accordance with the directive.


Although those indemnities may be financed
out of public funds, possibly, according to
Article 14, by a charge imposed on products
which after use are transformed into waste
oils, or on waste oils, the indemnities may
be regarded only as the price paid in return
for services provided by the collection or
disposal undertakings.


Moreover, Article 13 places strict limits and
conditions on the calculation and the grant
of those indemnities.


On the basis of the foregoing, the
Commission proposes that the' following
reply should be given to the questions
referred to the Court:


'(1) Consideration of the questions
submitted by the national court has
disclosed no factor such as to call in
question the validity of the provisions
of Council Directive No 75/439/EEC
of 16 June 1975 on the disposal of
waste oils;


(2) Directive No 75/439/EEC authorizes
the Member States to prohibit non-
approved combustion of waste oils in
so far as that prohibition corresponds
to the objectives set out in the
directive. '


2.2. The Council's observations concern
only the first question submitted for a pre
liminary ruling, namely that concerning the
validity of Directive No 75/439.


The Council considers in the first place that
it is clear from the preamble to the directive
that the objectives set out in the preamble
are intended to be achieved by a system
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which neither creates barriers to intra-
Community trade nor affects competition.
In the Council's view that intention of the
Community legislature has indeed been
implemented by the actual provisions of the
directive. In that respect the Council
examines in particular (i) the system of
zones set up under Article 5 of the directive,
in relation to the principle of free movement
of goods; (ii) the grant of subsidies,
provided for under Article 13 of the
directive, in relation to the rules on
competition and (iii) the system of prior
approval, provided for under Article 6 of
that directive, in relation to freedom of
trade.


The system of zones is the last means of
attaining the objective of the safe collection
and disposal of waste oils. The Council
considers that it in no way constitutes a
barrier to the free movement of those
products within the common market,
because, as the Council interprets it, only
the collection must be carried out within the
zone and not the disposal, which may be
carried out in the country or abroad.


The Council maintains that the subsidies are
not subsidies as such but 'indemnities for
services rendered'. The Council emphasizes
that the undertakings which actually render
their services are paid, not at the discretion
of the Member States, but in accordance
with criteria laid down in Article 13 of the
directive, which provides that the
indemnities must not exceed annual
uncovered costs actually recorded by the
undertakings taking into account a
reasonable profit. The indemnities are
intended to ensure that the undertakings
concerned do not make losses and to allow
them a reasonable profit such as would
normally result from any commercial
operation. The connection between the
obligation to carry out the collection and/or
disposal and the costs entailed by such
operations represents a factor which
prevents significant distortions of
competition.


The Council thus considers that the safe
guards against distortions of competition


referred to Article 13 are afforded by the
provisions of that article concerning the
conditions in which the indemnities may be
granted by the Member States.


The Council takes the view that the
requirement of prior approval of under
takings is necessary in the general interest,
in the light of the potential risks for the
environment and human life entailed by the
discharge, deposit or processing of those
oils. It in no way represents a barrier to the
freedom to provide services, provided that
the permits are granted without discrimi
nation against foreign undertakings.


In conclusion the Council proposes that the
Court should give the following reply to the
first question submitted by the national
court:


'(a) The compatibility of the directive with
the principles laid down by the Treaty
of Rome should be examined with
regard to the provisions of the directive
which are called in question and not in
relation to the system which it lays
down for the disposal of waste oils;


(b) The objectives of the directive as set
out in the preamble are compatible with
the free movement of goods, free
competition and the freedom of trade
(in the sense of the freedom to provide
services);


(c) The provisions of the directive correctly
reflect its objectives and in no way
offend against any of the principles of
the Treaty referred to in the question
submitted to the Court'.


2.3. The French Government submitted
observations only on the second question
for a preliminary ruling concerning the justi
fication of the French prohibition of the
burning of waste oils in relation to Directive
No 75/439. It left the first question to the
judgment of the Court.


In the French Government's view the
directive leaves Member States the choice
with regard to the disposal of waste oils of
adopting either a mixed solution combining
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the regeneration and the combustion of
waste oils or of opting for one of the two
possible methods provided for in the
directive. If a Member State does opt for
one method, it may prohibit recourse to the
other.
Since the directive gives no indication
concerning the way in which a division
between the two systems shall operate, it
appears that the Member States which have
chosen the combined solution are at liberty
to determine such balance between burning
and regeneration as they see fit.
The French Government, therefore, requests
the Court to interpret Article 3 of Directive
No 75/439/EEC of 16 June 1975 as
meaning that Member States are free to
choose between the regeneration and the
burning of oils but that the Member States
may combine the two methods as they see
fit, which may lead them to prohibit one or
other of those methods in areas which they
may determine at their absolute discretion.
2.4. The Government of the Federal
Republic of Germany submitted observations
solely in connection with the second
question referred for a preliminary ruling.


It maintains that Article 3 of the directive,
which concerns methods of disposing of
waste oils, provides Member States with
three alternatives which correspond to the
methods used in those States at the time of
the adoption of the directive.
It is certainly not possible to infer from
Article 3 of the directive that Member States
must authorize the destruction of waste oils
by burning.


The German Government points out that
both in the Federal Republic of Germany
and in France the principal method of
disposal of the oils in question is
regeneration in a manner which is efficient
from the point of view of energy policy and
which does not pollute the environment. In
principle, burning in small incinerators is
prohibited. The German Government
maintains that that prohibition complies
with the requirements of Articles 4 and 6 of
the directive.


It considers, in particular, that means of
purifying the polluted air which
efficaciously meet the requirements of waste
oils, whose composition is constantly
changing, can only be applied in large
incinerators. According to the German
Government, it is not possible in small
incinerators with today's technology to limit
harmful emissions economically and in a
way which may be supervised by the auth
orities.


The German Government produces figures
concerning the emissions from the burning
of waste oils, which show the harmful effect
which that technique has on the
environment.


On those grounds, the German Government
suggests that, in reply to the second
question, the Court should hold that the
prohibition of the burning of waste oils is in
conformity with the provisions of Directive
No 75/439.


2.5. As regards the first question, the
Italian Government considers that, in its
judgment of 10 March 1983 in Case
172/82, the Court recognized the validity of
the basic principles of the system set up by
the directive as means of ensuring the satis
factory management of waste oils, both
from the point of view of the recovery of
energy and from that of the protection of
the environment.
Any incompatibility of that system with the
Treaty results from the introduction of
barriers restricting exports of such products
to other Member States. The reply to the
first question should therefore be in the
affirmative.


As regards the second question, the Italian
Government maintains that in the scheme of
the directive, burning is regarded as an
acceptable and effective means of disposing
of waste oils, as is clear from Article 3.


The parenthetic phrase 'as far as possible'
contained in that provision must, it seems,
relate to Article 2 which lays down the
objective of ensuring the safe disposal of
waste oils, in other words, disposal having
no harmful effects on the environment.
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It is conceded, however, that the recycling
of waste oils by combustion may be par
ticularly harmful to the cleanliness of the
air.


According to the Italian Government, the
burning of waste oils is an activity which
should be regulated with controls on the
persons who are authorized to exercise it.


In consequence, the Italian Government
proposes that, in reply to the second
question, the Court should state that:


'Directive No 75/439/EEC may constitute
legal grounds justifying the prohibition of
the burning of waste oils inasmuch as that
prohibition represents, in pursuance of the
national legislation, a measure necessary for


the implementation of Articles 2, 4 and 5 of
the directive in question.'


3. Oral Procedure


At the sitting on 4 October 1984 oral
argument was presented by the following:
Association de Défense des Brûleurs
d'Huiles Usagées, represented by Maître
Mauro; the Government of the French
Republic, represented by G. Boivineau; the
Government of the Italian Republic,
represented by P.G. Ferri; the Commission,
represented by J. Amphoux; and the
Council of the European Communities,
represented by J. Aussant.
The Advocate General delivered his opinion
at the sitting on 22 November 1984.


Decision


1 By judgment of 23 March 1983, which was received at the Court on 24 October
1983, the Tribunal de Grande Instance [Regional Court], Créteil, referred to the
Court for a preliminary ruling under Article 177 of the EEC Treaty two questions
on the interpretation and validity of Council Directive No 75/439/EEC of 16 June
1975 on the disposal of waste oils (Official Journal 1975 L 194, p. 23), in order to
ascertain whether French Decree No 79-981 of 21 November 1979 laying down
rules for the recovery of waste oil (Journal Officiel de la République Française of
23 November 1979, p. 2900) and its implementing orders were compatible with
Community legislation inasmuch as they contained provisions prohibiting the use
of such oils as fuel.


2 On the basis of those French provisions the Procureur de la République [Public
Prosecutor] applied to the Tribunal de grande instance, Créteil, for the dissolution
of the Association de défense des brûleurs d'huiles usagées [Association for the
defence of the interests of burners of waste oils, hereinafter referred to as 'the
Association'], on the ground that its aim and objects were unlawful. The
Association's object is to defend the interests of manufacturers, dealers and users
of stoves and heating appliances which burn both fuel oil and waste oil, such
burning being prohibited by the French legislation.


3 Articles 2 to 4 of Directive No 75/439/EEC require Member States to take the
necessary measures to ensure the safe collection and disposal of waste oils, pre-
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ferably by recycling. Article 5 of the Directive provides as follows: 'Where the
aims defined in Articles 2, 3 and 4 cannot otherwise be achieved, Member States
shall take the necessary measures to ensure that one or more undertakings carry
out the collection and/or disposal of the products offered to them by the holders,
where appropriate in the zone assigned to them by the competent authorities.'
Article 6 (1) thereof further provides that 'any undertaking which disposes of
waste oils must obtain a permit'. In addition, Articles 13 and 14 provide that an
indemnity, financed in accordance with the 'polluter pays' principle and not
exceeding the actual yearly costs, may be granted to undertakings collecting
and/or disposing of waste oils, as compensation for the obligations imposed on
them under Article 5.


4 In pursuance of the directive, on 21 November 1979 the French Government
adopted Decree No 79-981 laying down rules for the recovery of waste oils,
together with the two above-mentioned implementing orders of the same date.
Under those provisions French territory was divided into zones and a system was
established for the approval both of waste-oil collectors and of the undertakings
responsible for disposing of waste oils. Under Article 3 of Decree No 79-981,
holders of waste oils must either deliver them to collectors approved pursuant to
Article 4 thereof, or make them directly available to a disposal undertaking which
has obtained the approval required by Article 8, or else perform the disposal
themselves if they have been granted such an approval. Article 6 of the decree
requires collectors to surrender the oils collected to approved disposal under
takings. Article 7 lays down that 'the only permitted methods for disposing of
waste oils... are recycling or regeneration under economically acceptable
conditions, or else industrial use as fuel'. With respect to such industrial use, the
second paragraph of Article 2 of the implementing order on the conditions for the
disposal of waste oils provides that disposal by burning must take place 'in a plant
which has been approved for the purposes of environmental protection'.


5 Since the legislation in question was adopted pursuant to Directive No 75/439, the
Association raised before the national court the question whether that directive
could constitute a legal basis for the prohibition of the burning of waste oils.
Furthermore, doubts were expressed as to the validity of the directive in the light
of certain fundamental principles of Community law.


6 In those circumstances, the Tribunal de Grande Instance, Créteil, stayed the
proceedings and submitted to the Court a request for a preliminary ruling on the
interpretation and validity of Directive No 75/439/EEC, in the following terms:
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'Is the directive in conformity with the principles of freedom of trade, free
movement of goods and freedom of competition, established by the Treaty of
Rome, in view of the fact that Articles 5 and 6 of the directive empower the
administrative authorities of the States to draw up zones which are assigned to one
or more undertakings approved by those authorities and charged by them with the
collection and the disposal of waste, and the fact that Articles 13 and 14 authorize
the granting of subsidies?


In addition, does the directive provide legal grounds justifying the prohibition of
the burning of waste oils?'


Validity of the directive


7 The wording of the first question raises doubts as to the validity of the directive as
a whole but the reason for those doubts relate more particularly to the provisions
which envisage the possibility of exclusive zones being assigned to waste-oil
collectors, the prior approval of undertakings responsible for disposal and the
possibility of indemnities being granted to undertakings which collect and dispose
of waste oils.


8 In those circumstances it is appropriate to consider, first, the provisions of the
directive relating to the system for the assignment of zones (Article 5) and for the
prior issuing of permits to disposal undertakings (Article 6) and, secondly, the
system for granting indemnities (Articles 13 and 14).


Articles 5 and 6 of the directive


9 The national court asks whether the system of permits is compatible with the
principles of free trade, free movement of goods and freedom of competition, but
does not elaborate further. In that connection it should be borne in mind that the
principles of free movement of goods and freedom of competition, together with
freedom of trade as a fundamental right, are general principles of Community law
of which the Court ensures observance. The above-mentioned provisions of the
directive should therefore be reviewed in the light of those principles.


10 As to whether the system of granting approvals by zones for the collection of
waste oils is consistent with the principle of free movement of goods, the
Commission and the Council, and also the Italian Government, emphasize in their
observations that, in the first place, Article 5 of the directive permits the creation
of zones only in exceptional circumstances, in particular in cases where no other,
less restrictive, system seems to be feasible. They go on to argue that, in
conformity with the Treaty, the directive as a whole does not obstruct the free
movement of waste oils.
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11 Whilst conceding that a system of approvals is bound to have a restrictive effect on
freedom of trade, the Council and the Commission argue that the measure
envisaged by Article 6 of the directive pursues an aim which is of general interest,
by seeking to ensure that the disposal of waste oils is carried out in a way which
avoids harm to the environment.


12 In the first place it should be observed that the principle of freedom of trade is not
to be viewed in absolute terms but is subject to certain limits justified by the
objectives of general interest pursued by the Community provided that the rights in
question are not substantively impaired.


13 There is no reason to conclude that the directive has exceeded those limits. The
directive must be seen in the perspective of environmental protection, which is one
of the Community's essential objectives. It is evident, particularly from the third
and seventh recitals in the preamble to the directive, that any legislation dealing
with the disposal of waste oils must be designed to protect the environment from
the harmful effects caused by the discharge, deposit or treatment of such products.
It is also evident from the provisions of the directive as a whole that care has been
taken to ensure that the principles of proportionality and non-discrimination will
be observed if certain restrictions should prove necessary. In particular, Article 5 of
the directive permits the creation of a system of zoning 'where the aims defined in
Articles 2, 3 and 4 cannot otherwise be achieved'.


14 In the second place, as far as the free movement of goods is concerned, it should
be stressed that the directive must be construed in the light of the seventh recital in
the preamble thereto, which states that the treatment of waste oils must not create
barriers to intra-Community trade. As the Court has already ruled in its judgment
of 10 March 1983 (Case 172/82, Fabricants Raffineurs d'Huile de Graissage v Inter-
Huiles, [1983] ECR 555) dealing with the same zoning scheme, an exclusive right
of that kind does not automatically authorize the Governments of the Member
States to establish barriers to experts. Indeed, such a partitioning of the markets is
not provided for in the Council Directive and would be contrary to the objectives
laid down therein.


15 It follows from the foregoing that the measures prescribed by the directive do not
create barriers to intra-Community trade, and that in so far as such measures, in
particular the requirement that permits must be obtained in advance, have a
restrictive effect on the freedom of trade and of competition, they must
nevertheless neither be discriminatory nor go beyond the inevitable restrictions
which are justified by the pursuit of the objective of environmental protection,
which is in the general interest. That being so, Articles 5 and 6 cannot be regarded
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as incompatible with the fundamental principles of Community law mentioned
above.


Articles 13 and 14 of the directive


16 The articles in question provide for the possibility of undertakings being granted
indemnities for the services which they perform in collecting and/or disposing of
waste oils.


17 It is apparent from the request for a preliminary ruling that the question to be
answered is whether those indemnities are consistent with the requirements of free
competition, and in particular with Articles 92 to 94 of the Treaty, which prohibit
the granting of aid by Member States.


18 In that respect the Commission and the Council, in their observations, rightly
argue that the indemnities do not constitute aid within the meaning of Articles 92
et seq of the EEC Treaty, but rather consideration for the services performed by
the collection or disposal undertakings.


19 It is also important to note that according to the second paragraph of Article 13 of
the directive 'The amount of these indemnities must be such as not to cause any
significant distortion of competition or to give rise to artificial patterns of trade in
the products.'


20 Articles 13 and 14 of the directive cannot therefore be considered to be contrary to
the principle of free competition.


21 In those circumstances, the reply to be given to the first part of the question is that
consideration of Articles 5, 6, 13 and 14 of Council Directive No 75/439/EEC of
16 June 1975 has disclosed no factor of such a kind as to affect their validity.


Interpretation of the directive


22 It is apparent from the request for a preliminary ruling and from the documents
before the Court that the French legislation permits the burning of waste oils only
in industrial installations, thereby prohibiting any other form of burning.


23 In the second part of the question the national court enquires whether Directive
No 75/439, in implementation of which the French legislation was adopted,
justifies the prohibition of the burning of waste oils.
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24 The German, French and Italian Governments and the Commission advocate an
affirmative reply. They argue that the uncontrolled burning of waste oils
contributes significantly to air pollution and, consequently, that a prohibition of
oil-burning in any plant which does not incorporate adequate safeguards is in
conformity with the objectives of the directive. The Italian Government adds that
the disposal of waste oil by burning carried out by persons authorized for that
purpose must be the subject of rules and inspections.


25 As has already been emphasized, the main aim of the directive is the disposal of
waste oil in a manner which is safe for the environment, and Article 2 makes it
incumbent upon the Member States to pursue that aim.


26 Article 3 of the directive provides that 'Member States shall take the necessary
measures to ensure that, as far as possible, the disposal of waste oils is carried out
by recycling (regeneration and/or combustion other than for destruction)' and
Article 4 provides that Member States must prohibit any deposit, discharge or
processing of waste oils in such a way as to cause harmful effects on water, soil or
air.


27 In order to ensure compliance with those measures, Article 6 provides that any
undertaking which disposes of waste oils must obtain a permit granted by the
competent national authority, if necessary after an inspection of the installations,
with a view to imposing the conditions required by the state of technical
development.


28 In addition to that prior inspection, subsequent checks are provided for by Articles
11 and 12, by virtue of which undertakings are required on the one hand to
provide information concerning the disposal or deposit of waste oils or residues
thereof, and, on the other, to be inspected periodically, particularly as regards
their compliance with the conditions of their permits.


29 It follows from those provisions that the directive requires Member States to
prohibit any form of waste-oil disposal which has harmful effects on the
environment. It is to that end that the directive compels Member States to set up
an effective system of prior approval and subsequent inspections.
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30 The reply to be given to the second question must therefore be that the prohibition
of the burning of waste oils in conditions other than those permitted under
legislation such as the French legislation is not inconsistent with Directive No
75/439/EEC.


Costs


31 The costs incurred by the German, French and Italian Governments, and by the
Commission and the Council of the European Communities, which have submitted
observations to the Court, are not recoverable. As these proceedings are, in so far
as the parties to the main proceedings are concerned, in the nature of a step in the
action pending before the national court, the decision on costs is a matter for that
court.


On those grounds,
THE COURT


in answer to the questions referred to it by the Tribunal de Grande Instance,
Créteil, by a judgment of 23 March 1983, hereby rules as follows:


(1) Consideration of Articles 5, 6, 13 and 14 of Council Directive No 75/439/EEC
of 16 June 1975 has disclosed no factor of such a kind as to affect their
validity.


(2) The prohibition of the burning of waste oils in conditions other than those
permitted under legislation such as the French legislation is not inconsistent
with Directive No 75/439/EEC.


Mackenzie Stuart Bosco Kakouris


Koopmans Everling Galmot Joliét


Delivered in open court in Luxembourg on 7 February 1985.


P. Heim
Registrar


A.J. Mackenzie Stuart
President
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(Acts adopted under Title VI of the Treaty on European Union)


COUNCIL FRAMEWORK DECISION 2005/667/JHA


of 12 July 2005


to strengthen the criminal-law framework for the enforcement of the law against ship-source
pollution


THE COUNCIL OF THE EUROPEAN UNION,


Having regard to the Treaty on European Union, and in par-
ticular Articles 31(1)(e) and 34(2)(b) thereof,


Having regard to the proposal from the Commission,


Having regard to the opinion of the European Parliament (1),


Whereas:


(1) The Action Plan of the Council and the Commission on
how best to implement the provisions of the Treaty of
Amsterdam on an area of freedom, security and
justice (2) and the conclusions of the Tampere European
Council of 15 and 16 October 1999, and in particular
point 48 thereof, call for proposals for legislation to
combat environmental crime, in particular common
penalties and comparable procedural guarantees.


(2) The fight against intentional or seriously negligent ship-
source pollution constitutes one of the Union's priorities.
Points 32 to 34 of the conclusions of the Copenhagen
European Council of 12 and 13 December 2002 and the
statement of the JHA Council of 19 December 2002
following the shipwreck of the tanker Prestige, in par-
ticular, express the Union's determination to adopt all
the measures needed to avoid recurrence of such
damage.


(3) To this end, as the Commission stated in its Communi-
cation to the European Parliament and the Council on
improving safety at sea in response to the Prestige acci-
dent, the legislation of the Member States should be
approximated.


(4) The purpose of Directive 2005/35/EC of the European
Parliament and of the Council of 7 September 2005 on
ship-source pollution and on the introduction of penal-
ties for infringements (3) and this framework Decision,
which supplements Directive 2005/35/EC with detailed
rules in criminal matters, is to carry out this approxima-
tion.


(5) This framework Decision, based on Article 34 of the
Treaty on the European Union, is the correct instrument
for imposing on the Member States the obligation to
provide for criminal penalties.


(6) Due to the specific nature of the conduct, common
penalties with regard to legal persons should be intro-
duced.


(7) The 1982 United Nations Convention on the Law of the
Sea, signed by all the Member States and with the Euro-
pean Community as a party, is particularly important in
the context of cooperation.


(8) The best possible cooperation should be organised
between Member States to guarantee the swift transmis-
sion of information from one Member State to another.
Contact points should be designated and identified.


(9) Since the objectives of this framework Decision cannot
be achieved adequately by the Member States and can
therefore, by reason of the cross-border character of the
damage which may be caused by the behaviour
concerned, be better achieved at Union level, the Union
may adopt measures, in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty estab-
lishing the European Community. In accordance with
the principle of proportionality, as set out in that
Article, this framework Decision does not go beyond
what is necessary in order to achieve those objectives.


(10) This framework Decision respects the fundamental rights
and observes the principles recognised by Article 6 of
the Treaty of the European Union and reflected in the
Charter of Fundamental Rights of the European Union.


(11) This framework Decision does not contain an explicit
obligation for Member States bordering straits used for
international navigation subject to the regime for transit
passage, as laid down in Part III, section 2 of the 1982
United Nations Convention on the Law of the Sea, to
establish jurisdiction with regard to offences committed
in such straits. The jurisdiction with regard to offences
should be established in accordance with international
law and in particular Article 34 of the 1982 United
Nations Convention on the Law of the Sea.
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(12) The practical application of the measures taken by the
Member States in implementing this framework Deci-
sion, should be monitored by the Commission which
should in five years from the date of implementation of
this framework Decision, present a report to the
Council. This report may include appropriate proposals,


HAS ADOPTED THIS FRAMEWORK DECISION:


Article 1


Definitions


For the purposes of this framework Decision, the definitions
provided for in Article 2 of Directive 2005/35/EC shall apply.


Article 2


Criminal offences


1. Subject to Article 4(2) of this framework Decision, each
Member State shall take the measures necessary to ensure that
an infringement within the meaning of Articles 4 and 5 of
Directive 2005/35/EC shall be regarded as a criminal offence.


2. Paragraph 1 shall not apply to crew members in respect
of infringements that occur in straits used for international
navigation, exclusive economic zones and on the high seas
where the conditions set out in Annex I, Regulation 11(b) or in
Annex II, Regulation 6(b), of the Marpol 73/78 Convention are
satisfied.


Article 3


Aiding, abetting and inciting


Each Member State shall, in accordance with national law, take
the measures necessary to ensure that aiding, abetting or
inciting an offence referred to in Article 2 is punishable.


Article 4


Penalties


1. Each Member State shall take the measures necessary to
ensure that the offences referred to in Articles 2 and 3 are
punishable by effective, proportionate and dissuasive criminal
penalties which shall include, at least for serious cases, criminal
penalties of a maximum of at least between one and three years
of imprisonment.


2. In minor cases, where the act committed does not cause a
deterioration of the quality of the water, a Member State may
provide for penalties of a different type from those laid down
in paragraph 1.


3. The criminal penalties provided for in paragraph 1 may
be accompanied by other penalties or measures, in particular
fines, or the disqualification for a natural person from engaging
in an activity requiring official authorisation or approval, or
founding, managing or directing a company or a foundation,
where the facts having led to his/her conviction show an
obvious risk that the same kind of criminal activity may be
pursued again.


4. Each Member State shall take the measures necessary to
ensure that the intentionally committed offence referred to in
Article 2 is punishable by a maximum of at least between five
and ten years of imprisonment where the offence caused signif-
icant and widespread damage to water quality, to animal or
vegetable species or to parts of them and the death or serious
injury of persons.


5. Each Member State shall take the measures necessary to
ensure that the intentionally committed offence referred to in
Article 2 is punishable by a maximum of at least between two
and five years of imprisonment where:


(a) the offence caused significant and widespread damage to
water quality, to animal or vegetable species or to parts of
them; or


(b) the offence was committed within the framework of a crim-
inal organisation within the meaning of Council Joint
Action 98/733/JHA of 21 December 1998 on making it a
criminal offence to participate in a criminal organisation in
the Member States of the European Union (1), irrespective
of the level of the penalty referred to in that Joint Action.


6. Each Member State shall take the measures necessary to
ensure that the offence referred to in Article 2, when
committed with serious negligence, is punishable by a
maximum of at least between two and five years of imprison-
ment where the offence caused significant and widespread
damage to water quality, to animal or vegetable species or to
parts of them and the death or serious injury of persons.


7. Each Member State shall take the measures necessary to
ensure that the offence referred to in Article 2, when
committed with serious negligence, is punishable by a
maximum of at least between one and three years of imprison-
ment where the offence caused significant and widespread
damage to water quality, to animal or vegetable species or to
parts of them.


8. Regarding custodial penalties, this Article shall apply
without prejudice to international law and in particular
Article 230 of the 1982 United Nations Convention on the
Law of the Sea.


Article 5


Liability of legal persons


1. Each Member State shall take the measures necessary to
ensure that legal persons can be held liable for the offences
referred to in Articles 2 and 3, committed for their benefit by
any persons acting either individually or as part of an organ of
the legal person, who have a leading position within the legal
person, based on:


(a) a power of representation of the legal person, or


(b) an authority to take decisions on behalf of the legal person,
or


(c) an authority to exercise control within the legal person.
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2. Apart from the cases provided for in paragraph 1,
Member States shall take the measures necessary to ensure that
a legal person can be held liable where lack of supervision or
control by a person referred to in paragraph 1 has made
possible the commission of the offence referred to in Article 2
for the benefit of the legal person by a person under its
authority.


3. The liability of a legal person under paragraphs 1 and 2
shall not exclude criminal proceedings against natural persons
who are involved as perpetrators, instigators or accessories in
the offences referred to in Articles 2 and 3.


Article 6


Penalties against legal persons


1. Each Member State shall take the measures necessary to
ensure that a legal person held liable pursuant to Article 5(1) is
punishable by effective, proportionate and dissuasive penalties.
The penalties:


(a) Shall include criminal or non-criminal fines, which, at least
for cases where the legal person is held liable for offences
referred to in Article 2, are:


(i) of a maximum of at least between EUR 150 000 and
EUR 300 000;


(ii) of a maximum of at least between EUR 750 000 and
EUR 1 500 000 in the most serious cases, including at
least the intentionally committed offences covered by
Article 4(4) and (5).


(b) may, for all cases, include penalties other than fines, such
as:


(i) exclusion from entitlement to public benefits or aid;


(ii) temporary or permanent disqualification from enga-
ging in commercial activities;


(iii) placing under judicial supervision;


(iv) a judicial winding-up order;


(v) the obligation to adopt specific measures in order to
eliminate the consequences of the offence which led to
the liability of the legal person.


2. For the purpose of the implementation of paragraph 1(a),
and without prejudice to the first sentence of paragraph 1,
Member States in which the euro has not been adopted shall
apply the exchange rate between the euro and their currency as
published in the Official Journal of the European Union on 12 July
2005.


3. A Member State may implement paragraph 1(a) by
applying a system, whereby the fine is proportionate to the
turnover of the legal person, to the financial advantage
achieved or envisaged by the commission of the offence, or to
any other value indicating the financial situation of the legal
person, provided that such system allows for maximum fines,
which are at least equivalent to the minimum for the
maximum fines established in paragraph 1(a).


4. A Member State that implements the framework Decision
in accordance with paragraph 3 shall notify the General Secre-


tariat of the Council and the Commission that it intends to do
so.


5. Each Member State shall take the measures necessary to
ensure that a legal person held liable pursuant to Article 5(2) is
punishable by effective, proportionate and dissuasive penalties
or measures.


Article 7


Jurisdiction


1. Each Member State shall take the measures necessary to
establish its jurisdiction, so far as permitted by international
law, with regard to the offences referred to in Articles 2 and 3
where the offence has been committed:


(a) fully or in part in its territory;


(b) in its exclusive economic zone or in an equivalent zone
established in accordance with international law;


(c) on board of a ship flying its flag;


(d) by one of its nationals if the offence is punishable under
criminal law where it was committed or if the place where
it was committed does not fall under any territorial jurisdic-
tion;


(e) for the benefit of a legal person with a registered office in
its territory;


(f) outside of its territory but has caused or is likely to cause
pollution in its territory or its economic zone, and the ship
is voluntarily within a port or at an offshore terminal of
the Member State;


(g) on the high seas, and the ship is voluntarily within a port
or at an offshore terminal of the Member State.


2. Any Member State may decide that it will not apply, or
that it will apply only in specific cases or circumstances, the
jurisdiction rules set out in:


(a) paragraph 1(d);


(b) paragraph 1(e).


3. Member States shall inform the General Secretariat of the
Council accordingly where they decide to apply paragraph 2,
where appropriate with an indication of the specific cases or
circumstances in which the decision applies.


4. When an offence is subject to the jurisdiction of more
than one Member State, the relevant Member States shall strive
to coordinate their actions appropriately, in particular
concerning the conditions for prosecution and the detailed
arrangements for mutual assistance.


5. The following connecting factors shall be taken into
account :


(a) the Member State in whose territory, exclusive economic
zone or equivalent zone the offence was committed;


(b) the Member State in whose territory, exclusive economic
zone or equivalent zone the effects of the offence are felt;
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(c) the Member State in whose territory, exclusive economic
zone or equivalent zone a ship from which the offence was
committed is in transit;


(d) the Member State of which the perpetrator of the offence is
a national or a resident;


(e) the Member State in whose territory the legal person on
whose behalf the offence was committed has its registered
office;


(f) the Member State of the flag of the ship from which the
offence was committed.


6. For the application of this Article, the territory includes
the area referred to in Article 3(1)(a) and (b) of Directive
2005/35/EC.


Article 8


Notification of information


1. Where a Member State is informed of the commission of
an offence to which Article 2 applies or of the risk of the
commission of such an offence which causes or is likely to
cause imminent pollution, it shall immediately inform such
other Member States as are likely to be exposed to this damage,
and the Commission.


2. Where a Member State is informed of the commission of
an offence to which Article 2 applies or of the risk of the
commission of such an offence which is likely to fall within the
jurisdiction of a Member State, it shall immediately inform that
other Member State.


3. Member States shall without delay notify the flag State or
any other State concerned of measures taken pursuant to this
framework Decision, and in particular Article 7.


Article 9


Designation of contact points


1. Each Member State shall designate existing contact points,
or, if necessary, create new contact points, in particular for the
exchange of information as referred to in Article 8.


2. Each Member State shall inform the Commission which
of its departments acts or act as contact points in accordance
with paragraph 1. The Commission shall notify the other
Member States of these contact points.


Article 10


Territorial scope


This framework Decision shall have the same territorial scope
as Directive 2005/35/EC.


Article 11


Implementation


1. Member States shall adopt the measures necessary to
comply with the provisions of this framework Decision by
12 January 2007.


2. By 12 January 2007, Member States shall transmit to the
General Secretariat of the Council and to the Commission the
texts of the provisions transposing into their national law the
obligations imposed on them by this framework Decision. On
the basis of that information and a written report by the
Commission, the Council shall, by 12 January 2009 at the
latest, assess the extent to which Member States have complied
with this framework Decision.


3. By 12 January 2012, the Commission shall, on the basis
of information supplied by the Member States on the practical
application of the provisions implementing this framework
Decision, submit a report to the Council and make any propo-
sals it deems appropriate which may include proposals to the
effect that Member States shall, concerning offences committed
in their territorial sea or in their exclusive economic zone or
equivalent zone, consider a ship flying the flag of another
Member State not to be a foreign ship within the meaning of
Article 230 of the 1982 United Nations Convention on the
Law of the Sea.


Article 12


Entry into force


This framework Decision shall enter into force on the day
following that of its publication in the Official Journal of the
European Union.


Done at Brussels, 12 July 2005.


For the Council


The President
G. BROWN
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Protocol concerning Specially Protected Areas and 
Biological Diversity in the Mediterranean 1 
 
 
 
The Contracting Parties to the present Protocol, 
 


Being Parties to the Convention for the Protection of the Mediterranean Sea against 
Pollution, adopted at Barcelona on 16 February 1976, 
 


Conscious  of the profound impact of human activities on the state of the marine 
environment and the littoral and more generally on the ecosystems of areas having prevailing 
Mediterranean features, 
 


Stressing the importance of protecting and, as appropriate, improving the state of the 
Mediterranean natural and cultural heritage, in particular through the establishment of 
specially protected areas and also by the protection and conservation of threatened species, 
 


Considering  the instruments adopted by the United Nations Conference on Environment 
and Development and particularly the Convention on Biological Diversity (Rio de Janeiro, 
1992), 
 


Conscious  that when there is a threat of significant reduction or loss of biological 
diversity, lack of full scientific certainty should not be invoked as a reason for postponing 
measures to avoid or minimize such a threat, 
 


Considering  that all the Contracting Parties should cooperate to conserve, protect and 
restore the health and integrity of ecosystems and that they have, in this respect, common but 
differentiated responsibilities, 
 
Have agreed as follows: 
 


                         
     1 The Protocol concerning Specially Protected Areas and Biological Diversity in the Mediterranean 


was adopted on 10 June 1995 by the Conference of Plenipotentiaries for the Protection of the 
Mediterranean Sea against Pollution and its Protocols, held in Barcelona.  The Protocol, which will 
replace the Protocol concerning Mediterranean Specially Protected Areas of 1982 in accordance 
with its Article 32, has not yet entered into force. 


 
The Annexes to the Protocol were adopted on 24 November 1996 by the Meeting of 
Plenipotentiaries on the Annexes to the Protocol concerning Specially Protected Areas and 
Biological Diversity in the Mediterranean, held in Monaco.  
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 PART I 
 
 GENERAL PROVISIONS 
 
 
 Article 1 
 
 DEFINITIONS 
 


For the purposes of this Protocol: 
 


(a) "Convention" means the Convention for the Protection of the Mediterranean 
Sea against Pollution, adopted at Barcelona on 16 February 1976 and amended at Barcelona in 
1995; 
 


(b) "Biological diversity" means the variability among living organisms from all 
sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological 
complexes of which they are part; this includes diversity within species, between species and of 
ecosystems;  


(c) "Endangered species" means any species that is in danger of extinction 
throughout all or part of its range; 
 


(d) "Endemic species" means any species whose range is restricted to a limited 
geographical area; 
 


(e) "Threatened species" means any species that is likely to become extinct within 
the foreseeable future throughout all or part of its range and whose survival is unlikely if the 
factors causing numerical decline or habitat degradation continue to operate; 
 


(f) "Conservation status of a species" means the sum of the influences acting on the 
species that may affect its long-term distribution and abundance; 
 


(g) "Parties" means the Contracting Parties to this Protocol; 
 


(h) "Organization" means the organization referred to in Article 2 of the 
Convention; 
 


(i) "Centre" means the Regional Activity Centre for Specially Protected Areas. 
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 Article 2 
 
 GEOGRAPHICAL COVERAGE 
 


1. The area to which this Protocol applies shall be the area of the Mediterranean 
Sea as delimited in Article 1 of the Convention. It also includes: 
 


- the seabed and its subsoil; 
- the waters, the seabed and its subsoil on the landward side of the baseline from 


which the breadth of the territorial sea is measured and extending, in the case of 
watercourses, up to the freshwater limit; 


- the terrestrial coastal areas designated by each of the Parties, including 
wetlands. 


2. Nothing in this Protocol nor any act adopted on the basis of this Protocol shall 
prejudice the rights, the present and future claims or legal views of any State relating to the law 
of the sea, in particular, the nature and the extent of marine areas,the delimitation of marine 
areas between States with opposite or adjacent coasts, freedom of navigation on the high seas, 
the right and the modalities of passage through straits used for international navigation and the 
right of innocent passage in territorial seas, as well as the nature and extent of the jurisdiction of 
the coastal State, the flag State and the port State.  
 


3. No act or activity undertaken on the basis of this Protocol shall constitute 
grounds for claiming, contending or disputing any claim to national sovereignty or jurisdiction. 
 
 
 Article 3 
 
 GENERAL OBLIGATIONS 
 


1. Each Party shall take the necessary measures to: 
 


(a) protect, preserve and manage in a sustainable and environmentally sound way 
areas of particular natural or cultural value, notably by the establishment of specially protected 
areas; 
 


(b) protect, preserve and manage threatened or endangered species of flora and 
fauna. 
 


2. The Parties shall cooperate, directly or through the competent international 
organizations, in the conservation and sustainable use of biological diversity in the area to which 
this Protocol applies. 
 


3. The Parties shall identify and compile inventories of the components of biological 
diversity important for its conservation and sustainable use. 
 


4. The Parties shall adopt strategies, plans and programmes for the conservation of 
biological diversity and the sustainable use of marine and coastal biological resources and shall 
integrate them into their relevant sectoral and intersectoral policies. 
 


5. The Parties shall monitor the components of biological diversity referred to in 
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paragraph 3 of this Article and shall identify processes and categories of activities which have or 
are likely to have a significant adverse impact on the conservation and sustainable use of 
biological diversity, and monitor their effects. 
 


6. Each Party shall apply the measures provided for in this Protocol without 
prejudice to the sovereignty or the jurisdiction of other Parties or other States. Any measures 
taken by a Party to enforce these measures shall be in accordance with international law. 
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 PART II 
 
 PROTECTION OF AREAS 
 
 
 SECTION ONE - SPECIALLY PROTECTED AREAS 
 
 
 Article 4 
 
 OBJECTIVES 
 


The objective of specially protected areas is to safeguard:  
  


(a) representative types of coastal and marine ecosystems of adequate size to ensure 
their long-term viability and to maintain their biological diversity; 
 


(b) habitats which are in danger of disappearing in their natural area of distribution 
in the Mediterranean or which have a reduced natural area of distribution as a consequence of 
their regression or on account of their intrinsically restricted area; 
 


(c) habitats critical to the survival, reproduction and recovery of endangered, 
threatened or endemic species of flora or fauna; 
 


(d) sites of particular importance because of their scientific, aesthetic, cultural or 
educational interest. 
 
 
 Article 5 
 
 ESTABLISHMENT OF SPECIALLY PROTECTED AREAS 
 
 


1. Each Party may establish specially protected areas in the marine and coastal 
zones subject to its sovereignty or jurisdiction. 
 


2. If a Party intends to establish, in an area subject to its sovereignty or national 
jurisdiction, a specially protected area contiguous to the frontier and to the limits of a zone 
subject to the sovereignty or national jurisdiction of another Party, the competent authorities of 
the two Parties shall endeavour to cooperate, with a view to reaching agreement on the 
measures to be taken and shall, inter alia, examine the possibility of the other Party establishing 
a corresponding specially protected area or adopting any other appropriate measures. 
 


3. If a Party intends to establish, in an area subject to its sovereignty or national 
jurisdiction, a specially protected area contiguous to the frontier and to the limits of a zone 
subject to the sovereignty or national jurisdiction of a State that is not a Party to this Protocol, 
the Party shall endeavour to cooperate with that State as referred to in the previous paragraph. 
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4. If a State which is not party to this Protocol intends to establish a specially 
protected area contiguous to the frontier and to the limits of a zone subject to the sovereignty or 
national jurisdiction of a Party to this Protocol, the latter shall endeavour to cooperate with that 
State as referred to in paragraph 2. 
 
 
 Article 6 
 
 PROTECTION MEASURES 
 


The Parties, in conformity with international law and taking into account the 
characteristics of each specially protected area, shall take the protection measures required, in 
particular: 
 


(a) the strengthening of the application of the other Protocols to the Convention and 
of other relevant treaties to which they are Parties; 
 


(b) the prohibition of the dumping or discharge of wastes and other substances 
likely directly or indirectly to impair the integrity of the specially protected area; 
 


(c) the regulation of the passage of ships and any stopping or anchoring; 
 


(d) the regulation of the introduction of any species not indigenous to the specially 
protected area in question, or of genetically modified species, as well as the introduction or 
reintroduction of species which are or have been present in the specially protected area; 
 


(e) the regulation or prohibition of any activity involving the exploration or 
modification of the soil or the exploitation of the subsoil of the land part, the seabed or its 
subsoil; 
 


(f) the regulation of any scientific research activity; 
 


(g) the regulation or prohibition of fishing, hunting, taking of animals and 
harvesting of plants or their destruction, as well as trade in animals, parts of animals, plants, 
parts of plants, which originate in specially protected areas; 
 


(h) the regulation and if necessary the prohibition of any other activity or  act likely 
to harm or disturb the species or that might endanger the state of conservation of the ecosystems 
or species or might impair the natural or cultural characteristics of the specially protected area; 
 


(i) any other measure aimed at safeguarding ecological and biological processes 
and the landscape. 
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 Article 7 
 
 PLANNING AND MANAGEMENT 
 


1. The Parties shall, in accordance with the rules of international law, adopt 
planning, management, supervision and monitoring measures for the specially protected areas. 
 


2. Such measures should include for each specially protected area: 
 


(a) the development and adoption of a management plan that specifies the legal and 
institutional framework and the management and protection measures applicable; 
 


(b) the continuous monitoring of ecological processes, habitats, population 
dynamics, landscapes, as well as the impact of human activities; 
 


(c) the active involvement of local communities and populations, as appropriate, in 
the management of specially protected areas, including assistance to local inhabitants who might 
be affected by the establishment of such areas; 
 


(d) the adoption of mechanisms for financing the promotion and management of 
specially protected areas, as well as the development of activities which ensure that management 
is compatible with the objectives of such areas; 
 


(e) the regulation of activities compatible with the objectives for which the specially 
protected area was established and the terms of the related permits; 
 


(f) the training of managers and qualified technical personnel, as well as the 
development of an appropriate infrastructure. 
 


3. The Parties shall ensure that national contingency plans incorporate measures 
for responding to incidents that could cause damage or constitute a threat to the specially 
protected areas. 
 


4. When specially protected areas covering both land and marine areas have been 
established, the Parties shall endeavour to ensure the coordination of the administration and 
management of the specially protected area as a whole. 
 
 
 SECTION TWO - SPECIALLY PROTECTED AREAS OF  
 MEDITERRANEAN IMPORTANCE 
 
 
 Article 8 
 
 ESTABLISHMENT OF THE LIST OF SPECIALLY PROTECTED AREAS  
 OF MEDITERRANEAN IMPORTANCE 
 


1. In order to promote cooperation in the management and conservation of natural 
areas, as well as in the protection of threatened species and their habitats, the Parties shall draw 
up a "List of Specially Protected Areas of Mediterranean Importance", hereinafter referred to 
as the "SPAMI List". 
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2. The SPAMI List may include sites which: 
 


- are of importance for conserving the components of biological diversity in the 
Mediterranean; 


 
- contain ecosystems specific to the Mediterranean area or the habitats of 


endangered species; 
 


- are of special interest at the scientific, aesthetic, cultural or educational levels. 
 


3. The Parties agree: 
 


(a) to recognize the particular importance of these areas for the Mediterranean; 
  


(b) to comply with the measures applicable to the SPAMIs and not to authorize nor 
undertake any activities that might be contrary to the objectives for which the SPAMIs were 
established. 
 
 
 Article 9 
 
 PROCEDURE FOR THE ESTABLISHMENT AND LISTING OF SPAMIs 
 


1. SPAMIs may be established, following the procedure provided for in paragraph 
2 to 4 of this Article, in: (a) the marine and coastal zones subject to the sovereignty or 
jurisdiction of the Parties; (b) zones partly or wholly on the high seas. 
 


2. Proposals for inclusion in the List may be submitted: 
 


(a) by the Party concerned, if the area is situated in a zone already delimited, over 
which it exercises sovereignty or jurisdiction; 
 


(b) by two or more neighbouring Parties concerned if the area is situated, partly or 
wholly, on the high sea; 
 


(c) by the neighbouring Parties concerned in areas where the limits of national 
sovereignty or jurisdiction have not yet been defined. 
 


3. Parties making proposals for inclusion in the SPAMI List shall provide the 
Centre with an introductory report containing information on the area's geographical location, 
its physical and ecological characteristics, its legal status, its management plans and the means 
for their implementation, as well as a statement justifying its Mediterranean importance; 
 


(a) where a proposal is formulated under subparagraphs 2 (b) and 2 (c) of this 
Article, the neighbouring Parties concerned shall consult each other with a view to ensuring the 
consistency of the proposed protection and management measures, as well as the means for their 
implementation; 
 


(b) proposals made under paragraph 2 of this Article shall indicate the protection 
and management measures applicable to the area as well as the means of their implementation. 
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4. The procedure for inclusion of the proposed area in the List is the following: 
 


(a) for each area, the proposal shall be submitted to the National Focal Points, 
which shall examine its conformity with the common guidelines and criteria adopted pursuant to 
Article 16; 
 


(b) if a proposal made in accordance with subparagraph 2 (a) of this Article is 
consistent with the guidelines and common criteria, after assessment, the Organization shall 
inform the meeting of the Parties, which shall decide to include the area in the SPAMI List;  
 


(c) if a proposal made in accordance with subparagraphs 2 (b) and 2 (c) of this 
Article is consistent with the guidelines and common criteria, the Centre shall transmit it to the 
Organization, which shall inform the meeting of the Parties.  The decision to include the area in 
the SPAMI list shall be taken by consensus by the Contracting Parties, which shall also approve 
the management measures applicable to the area. 
 


5. The Parties which proposed the inclusion of the area in the List shall implement 
the protection and conservation measures specified in their proposals in accordance with 
paragraph 3 of this Article.  The Contracting Parties undertake to observe the rules thus laid 
down.  The Centre shall inform the competent international organizations of the List and of the 
measures taken in the SPAMIs. 
 


6. The Parties may revise the SPAMI List. To this end, the Centre shall prepare a 
report. 
 
 
 Article 10 
 
 CHANGES IN THE STATUS OF SPAMIs 
 


Changes in the delimitation or legal status of a SPAMI or the suppression of all or part 
of such an area shall not be decided upon unless there are important reasons for doing so, taking 
into account the need to safeguard the environment and comply with the obligations laid down in 
this Protocol and a procedure similar to that followed for the creation of the SPAMI and its 
inclusion in the List shall be observed. 
 
 
 PART III 
 
 PROTECTION AND CONSERVATION OF SPECIES 
 
 
 Article 11 
 
 NATIONAL MEASURES FOR THE PROTECTION AND 
 CONSERVATION OF SPECIES 
 


1. The Parties shall manage species of flora and fauna with the aim of maintaining 
them in a favourable state of conservation. 
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2. The Parties shall, in the zones subject to their sovereignty or national 
jurisdiction, identify and compile lists of the endangered or threatened species of flora and fauna 
and accord protected status to such species. The Parties shall regulate and, where appropriate, 
prohibit activities having adverse effects on such species or their habitats, and carry out 
management, planning and other measures to ensure a favourable state of conservation of such 
species. 
 


3. With respect to protected species of fauna, the Parties shall control and, where 
appropriate, prohibit: 
 


(a) the taking, possession or killing (including, to the extent possible, the incidental 
taking, possession or killing), the commercial trade, the transport and the exhibition for 
commercial purposes of these species, their eggs, parts or products; 
 


(b) to the extent possible, the disturbance of wild fauna, particularly during the 
period of breeding, incubation, hibernation or migration, as well as other periods of biological 
stress. 
 


4. In addition to the measures specified in the previous paragraph, the Parties shall 
coordinate their efforts, through bilateral or multilateral action, including if necessary, 
agreements for the protection and recovery of migratory species whose range extends into the 
area to which this Protocol applies. 
 


5. With respect to protected species of flora and their parts and products, the 
Parties shall regulate, and where appropriate, prohibit all forms of destruction and disturbance, 
including the picking, collecting, cutting, uprooting, possession of, commercial trade in, or 
transport and exhibition for commercial purposes of such species. 
 


6. The Parties shall formulate and adopt measures and plans with regard to ex situ 
reproduction, in particular captive breeding, of protected fauna and propagation of protected 
flora. 
 


7. The Parties shall endeavour, directly or through the Centre, to consult with 
range States that are not Parties to this Protocol, with a view to coordinating their efforts to 
manage and protect endangered or threatened species. 
 


8. The Parties shall make provision, where possible, for the return of protected 
species exported or held illegally. Efforts should be made by Parties to reintroduce such 
specimens to their natural habitat. 
 
 
 Article 12 
 
 COOPERATIVE MEASURES FOR THE PROTECTION AND 
 CONSERVATION OF SPECIES 
 


1. The Parties shall adopt cooperative measures to ensure the protection and 
conservation of the flora and fauna listed in the Annexes to this Protocol relating to the List of 
Endangered or Threatened Species and the List of Species whose Exploitation is Regulated. 
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2. The Parties shall ensure the maximum possible protection and recovery of the 
species of fauna and flora listed in the Annex relating to the List of Endangered or Threatened 
Species by adopting at the national level the measures provided for in paragraphs 3 and 5 of 
Article 11 of this Protocol. 
 


3. The Parties shall prohibit the destruction of and damage to the habitat of species 
listed in the Annex relating to the List of Endangered or Threatened Species and shall formulate 
and implement action plans for their conservation or recovery.  They shall continue to cooperate 
in implementing the relevant action plans already adopted. 
 


4. The Parties, in cooperation with competent international organizations, shall 
take all appropriate measures to ensure the conservation of the species listed in the Annex 
relating to the List of Species whose Exploitation is Regulated while at the same time authorizing 
and regulating the exploitation of these species so as to ensure and maintain their favourable 
state of conservation. 
 


5. When the range area of a threatened or endangered species extends to both sides 
of a national frontier or of the limit that separates the territories or the areas subject to the 
sovereignty or the national jurisdiction of two Parties to this Protocol, these Parties shall 
cooperate with a view to ensuring the protection and conservation and, if necessary, the 
recovery of such species. 
 


6. Provided that no other satisfactory solutions are available and that the 
exemption does not harm the survival of the population or of any other species, the Parties may 
grant exemptions to the prohibitions prescribed for the protection of the species listed in the 
Annexes to this Protocol for scientific, educational or management purposes necessary to ensure 
the survival of the species or to prevent significant damage.  Such exemptions shall be notified to 
the Contracting Parties. 
 
 
 Article 13 
 
 INTRODUCTION OF NON-INDIGENOUS 
 OR GENETICALLY MODIFIED SPECIES 
 


1. The Parties shall take all appropriate measures to regulate the intentional or 
accidental introduction of non-indigenous or genetically modified species to the wild and 
prohibit those that may have harmful impacts on the ecosystems, habitats or species in the area 
to which this Protocol applies. 
 


2. The Parties shall endeavour to implement all possible measures to eradicate 
species that have already been introduced when, after scientific assessment, it appears that such 
species cause or are likely to cause damage to ecosystems, habitats or species in the area to 
which this Protocol applies. 
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 PART IV 
 
 PROVISIONS COMMON TO PROTECTED AREAS  
 AND SPECIES 
 
 
 Article 14 
 
 AMENDMENTS TO ANNEXES 
 


1. The procedures for amendments to Annexes to this Protocol shall be those set 
forth in Article 23 of the Convention. 
 


2. All proposed amendments submitted to the meeting of Contracting Parties shall 
have been the subject of prior evaluation by the meeting of National Focal Points. 
 
 
 Article 15 
 
 INVENTORIES 
 


Each Party shall compile comprehensive inventories of: 
 


(a) areas over which they exercise sovereignty or jurisdiction that contain rare or 
fragile ecosystems, that are reservoirs of biological diversity, that are important for threatened 
or endangered species; 
 


(b) species of fauna or flora that are endangered or threatened. 
 
 
 Article 16 
 
 GUIDELINES AND COMMON CRITERIA 
 


The Parties shall adopt: 
 


(a) common criteria for the choice of protected marine and coastal areas that could 
be included in the SPAMI List which shall be annexed to the Protocol; 
 


(b) common criteria for the inclusion of additional species in the Annexes; 
 


(c) guidelines for the establishment and management of specially protected areas. 
 


The criteria and guidelines referred to in paragraphs (b) and (c) may be amended by the 
meeting of the Parties on the basis of a proposal made by one or more Parties. 
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 Article 17 
 
 ENVIRONMENTAL IMPACT ASSESSMENT 
 


In the planning process leading to decisions on industrial and other projects and 
activities that could significantly affect protected areas and species and their habitats, the 
Parties shall evaluate and take into consideration the possible direct or indirect, immediate or 
long-term, impact, including the cumulative impact of the projects and activities being 
contemplated. 
 
 
 Article 18 
 
 INTEGRATION OF TRADITIONAL ACTIVITIES 
 


1. In formulating protective measures, the Parties shall take into account the 
traditional subsistence and cultural activities of their local populations. They shall grant 
exemptions, as necessary, to meet such needs. No exemption which is allowed for this reason 
shall: 
 


(a) endanger either the maintenance of ecosystems protected under this Protocol or 
the biological processes contributing to the maintenance of those ecosystems;  
 


(b) cause either the extinction of, or a substantial reduction in, the number of 
individuals making up the populations or species of flora and fauna, in particular endangered, 
threatened, migratory or endemic species. 
 


2. Parties which grant exemptions from the protection measures shall inform the 
Contracting Parties accordingly. 
 
 
 Article 19 
 
 PUBLICITY, INFORMATION, PUBLIC AWARENESS AND EDUCATION 
 


1. The Parties shall give appropriate publicity to the establishment of specially 
protected areas, their boundaries, applicable regulations, and to the designation of protected 
species, their habitats and applicable regulations. 
 


2. The Parties shall endeavour to inform the public of the interest and value of 
specially protected areas and species, and of the scientific knowledge which may be gained from 
the point of view of nature conservation and other points of view. Such information should have 
an appropriate place in education programmes. The Parties shall also endeavour to promote the 
participation of their public and their conservation organizations in measures that are necessary 
for the protection of the areas and species concerned, including environmental impact 
assessments. 
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 Article 20 
 
 SCIENTIFIC, TECHNICAL AND MANAGEMENT RESEARCH 
 


1. The Parties shall encourage and develop scientific and technical research 
relating to the aims of this Protocol. They shall also encourage and develop research into the 
sustainable use of specially protected areas and the management of protected species. 
 


2. The Parties shall consult, when necessary, among themselves and with 
competent international organizations with a view to identifying, planning and undertaking 
scientific and technical research and monitoring programmes necessary for the identification 
and monitoring of protected areas and species and assessing the effectiveness of measures taken 
to implement management and recovery plans. 
 


3. The Parties shall exchange, directly or through the Centre, scientific and 
technical information concerning current and planned research and monitoring programmes 
and the results thereof. They shall, to the fullest extent possible, coordinate their research and 
monitoring programmes, and endeavour jointly to define or standardize their procedures. 
 


4. In technical and scientific research, the Parties shall give priority to SPAMIs 
and species appearing in the Annexes to this Protocol. 
 
 
 Article 21 
 
 MUTUAL COOPERATION 
 


1. The Parties shall, directly or with the assistance of the Centre or international 
organizations concerned, establish cooperation programmes to coordinate the establishment, 
conservation, planning and management of specially protected areas, as well as the selection, 
management and conservation of protected species. There shall be regular exchanges of 
information concerning the characteristics of protected areas and species, the experience 
acquired and the problems encountered. 
 


2. The Parties shall, at the earliest opportunity, communicate any situation that 
might endanger the ecosystems of specially protected areas or the survival of protected species 
of flora and fauna to the other Parties, to the States that might be affected and to the Centre. 
 
 
 Article 22 
 
 MUTUAL ASSISTANCE 
 


1. The Parties shall cooperate, directly or with the assistance of the Centre or the 
international organizations concerned, in formulating, financing and implementing programmes 
of mutual assistance and assistance to developing countries that express a need for it with a view 
to implementing this Protocol. 
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2. These programmes shall include public environmental education, the training of 
scientific, technical and management personnel, scientific research, the acquisition, utilization,  
design and development of appropriate equipment, and transfer of technology on advantageous 
terms to be agreed among the Parties concerned. 
 


3. The Parties shall, in matters of mutual assistance, give priority to the SPAMIs 
and species appearing in the Annexes to this Protocol. 
 
 
 Article 23 
 
 REPORTS OF THE PARTIES 
 


The Parties shall submit to ordinary meetings of the Parties a report on the 
implementation of this Protocol, in particular on: 
 


(a) the status and the state of the areas included in the SPAMI List; 
 


(b) any changes in the delimitation or legal status of the SPAMIs and protected 
species; 
 


(c) possible exemptions allowed pursuant to Articles 12 and 18 of this Protocol. 
 
 
 
 PART V 
 
 INSTITUTIONAL PROVISIONS 
 
 
 Article 24 
 
 NATIONAL FOCAL POINTS 
 


Each Party shall designate a National Focal Point to serve as liaison with the Centre on 
the technical and scientific aspects of the implementation of this Protocol. The National Focal 
Points shall meet periodically to carry out the functions deriving from this Protocol. 
 
 
 Article 25 
 
 COORDINATION 
 


1. The Organization shall be responsible for coordinating the implementation of 
this Protocol. For this purpose, it shall receive the support of the Centre, to which it may entrust 
the following functions: 
 


(a) assisting the Parties, in cooperation with the competent international, 
intergovernmental and non-governmental organizations, in: 
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- establishing and managing specially protected areas in the area to which this 
Protocol applies; 


- conducting programmes of technical and scientific research as provided for in 
Article 20 of this Protocol; 


- conducting the exchange of scientific and technical information among the 
Parties as provided for in Article 20 of this Protocol; 


- preparing management plans for specially protected areas and species;  
- developing cooperative programmes pursuant to Article 21 of this Protocol; 
- preparing educational materials designed for various groups; 


 
(b) convening and organizing the meetings of the National Focal Points and 


providing them with secretariat services; 
 


(c) formulating recommendations on guidelines and common criteria pursuant to 
Article 16 of this Protocol; 
 


(d) creating and updating databases of specially protected areas, protected species 
and other matters relevant to this Protocol; 
 


(e) preparing reports and technical studies that may be required for the 
implementation of this Protocol; 
 


(f) elaborating and implementing the training programmes mentioned in Article 22, 
paragraph 2; 
 


(g) cooperating with regional and international governmental and non-
governmental organizations concerned with the protection of areas and species, provided that 
the specificity of each organization and the need to avoid the duplication of activities are 
respected; 
 


(h) carrying out the functions assigned to it in the action plans adopted in the 
framework of this Protocol; 
 


(i) carrying out any other function assigned to it by the Parties. 
 
 
 Article 26 
 
 MEETINGS OF THE PARTIES 
  


1. The ordinary meetings of the Parties to this Protocol shall be held in conjunction 
with the ordinary meetings of the Contracting Parties to the Convention held pursuant to Article 
18 of the Convention. The Parties may also hold extraordinary meetings in conformity with that 
Article.  
  


2. The meetings of the Parties to this Protocol are particularly aimed at: 
 


(a) keeping under review the implementation of this Protocol; 
 


(b) overseeing the work of the Organization and of the Centre relating to the 
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implementation of this Protocol and providing policy guidance for their activities; 
 


(c) considering the efficacy of the measures adopted for the management and 
protection of areas and species, and examining the need for other measures, in particular in the 
form of Annexes and amendments to this Protocol or to its Annexes; 
 


(d) adopting the guidelines and common criteria provided for in Article 16 of this 
Protocol; 
 


(e) considering reports transmitted by the Parties under Article 23 of this Protocol, 
as well as any other pertinent information which the Parties transmit through the Centre; 
 


(f) making recommendations to the Parties on the measures to be adopted for the 
implementation of this Protocol; 
 


(g) examining the recommendations of the meetings of the National Focal Points 
pursuant to Article 24 of this Protocol; 
 


(h) deciding on the inclusion of an area in the SPAMI List in conformity with Article 
9, paragraph 4, of this Protocol; 
 


(i) examining any other matter relevant to this Protocol, as appropriate; 
 


(j) discussing and evaluating the exemptions allowed by the Parties in conformity 
with Articles 12 and 18 of this Protocol. 
 
 
 PART VI 
 
 FINAL PROVISIONS 
 
 
 Article 27 
 
 EFFECT OF THE PROTOCOL ON DOMESTIC LEGISLATION 
 


The provisions of this Protocol shall not affect the right of Parties to adopt relevant 
stricter domestic measures for the implementation of this Protocol. 
 
 
 Article 28 
 
 RELATIONSHIP WITH THIRD PARTIES 
 


1. The Parties shall invite States that are not Parties to the Protocol and 
international organizations to cooperate in the implementation of this Protocol. 
 


2. The Parties undertake to adopt appropriate measures, consistent with 
international law, to ensure that no one engages in any activity contrary to the principles or 
purposes of this Protocol. 
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 Article 29 
 
 SIGNATURE 
 


This Protocol shall be open for signature in Barcelona on 10 June 1995 and in Madrid 
from 11 June 1995 to 10 June 1996 by any Contracting Party to the Convention. 
 
 
 Article 30 
 
 RATIFICATION, ACCEPTANCE OR APPROVAL 
 


This Protocol shall be subject to ratification, acceptance or approval.  Instruments of 
ratification, acceptance or approval shall be deposited with the Government of Spain, which will 
assume the functions of Depositary. 
 
 
 Article 31 
 
 ACCESSION 
 


As from 10 June 1996, this Protocol shall be open for accession by any State and 
regional economic grouping which is Party to the Convention. 
 
 
 Article 32 
 
 ENTRY INTO FORCE 
 


1. This Protocol shall enter into force on the thirtieth day following the deposit of 
the sixth instrument of ratification, acceptance or approval of, or accession to, the Protocol. 
 


2. From the date of its entry into force, this Protocol shall replace the Protocol 
Concerning Mediterranean Specially Protected Areas of 1982, in the relationship among the 
Parties to both instruments. 
 


IN WITNESS WHEREOF, the undersigned, being duly authorized, have signed this 
Protocol. 
 
DONE at Barcelona, on 10 June 1995, in a single copy in the Arabic, English, French and 
Spanish languages, the four texts being equally authoritative, for signature by any Party to 
the Convention. 
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 ANNEX I 
 
 COMMON CRITERIA FOR THE CHOICE OF PROTECTED MARINE  
 AND COASTAL AREAS THAT COULD BE INCLUDED  
 IN THE SPAMI LIST 
 
 
A. GENERAL PRINCIPLES 
 
The Contracting Parties agree that the following general principles will guide their work in 
establishing the SPAMI List: 
 
a) The conservation of the natural heritage is the basic aim that must characterize a SPAMI. 
The pursuit of other aims such as the conservation of the cultural heritage, and the promotion of 
scientific research, education, participation, collaboration, is highly desirable in SPAMIs and 
constitutes a factor in favour of a site being included on the List, to the extent in which it remains 
compatible with the aims of conservation. 
 
b) No limit is imposed on the total number of areas included in the List or on the number of 
areas any individual Party can propose for inscription. Nevertheless, the Parties agree that sites will 
be selected on a scientific basis and included in the List according to their qualities; they will have 
therefore to fulfil the requirements set out by the Protocol and the present criteria.  
 
c) The listed SPAMI and their geographical distribution will have to be representative of the 
Mediterranean region and its biodiversity. To this end the List will have to represent the highest 
number possible of types of habitats and ecosystems. 
 
d) The SPAMIs will have to constitute the core of a network aiming at the effective 
conservation of the Mediterranean heritage. To attain this objective, the Parties will develop their 
cooperation on bilateral and multilateral bases in the field of conservation and management of 
natural sites and notably through the establishment of transboundary SPAMIs.  
 
e) The sites included in the SPAMI List are intended to have a value of example and model 
for the protection of the natural heritage of the region. To this end, the Parties ensure that sites 
included in the List are provided with adequate legal status, protection measures and management 
methods and means. 
 
 
B. GENERAL FEATURES OF THE AREAS THAT COULD BE INCLUDED IN THE 
SPAMI LIST 
 
1. To be eligible for inclusion in the SPAMI List, an area must fulfil at least one of the 
general criteria set in Article 8 paragraph 2 of the Protocol. Several of these general criteria can in 
certain cases be fulfilled by the same area, and such a circumstance cannot but strengthen the case 
for the inclusion of the area in the List. 
 
2.  The regional value is a basic requirement of an area for being included in the SPAMI List. 
The following criteria should be used in evaluating the Mediterranean interest of an area: 
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a) Uniqueness 
The area contains unique or rare ecosystems, or rare or endemic species.  
 
b)  Natural representativeness 
The area has highly representative ecological processes, or community or habitat types or other 
natural characteristics. Representativeness is the degree to which an area represents a habitat type, 
ecological process, biological community, physiographic feature or other natural characteristic. 
 
c)  Diversity 
The area has a high diversity of species, communities, habitats or ecosystems. 
 
d)  Naturalness 
The area has a high degree of naturalness as a result of the lack or low level of human-induced 
disturbance and degradation. 
 
e)  Presence of habitats that are critical to endangered, threatened or endemic species. 
 
f)  Cultural representativeness 
The area has a high representative value with respect to the cultural heritage, due to the existence of 
environmentally sound traditional activities integrated with nature which support the well-being of 
local populations. 
 
3. To be included in the SPAMI List, an area having scientific, educational or aesthetic 
interest must, respectively, present a particular value for research in the field of natural sciences or 
for activities of environmental education or awareness or contain outstanding natural features, 
landscapes or seascapes. 
 
4. Besides the fundamental criteria specified in article 8, paragraph 2, of the Protocol, a 
certain number of other characteristics and factors should be considered as favourable for the 
inclusion of the site in the List. These include: 
 
a) the existence of threats likely to impair the ecological, biological, aesthetic or cultural value 
of the area;  
 
b) the involvement and active participation of the public in general, and particularly of local 
communities, in the process of planning and management of the area;     
 
c) the existence of a body representing the public, professional, non-governmental sectors and 
the scientific community involved in the area; 
 
d) the existence in the area of opportunities for sustainable development; 
 
e) the existence of  an integrated coastal management plan within the meaning of Article 4 
paragraph 3 (e) of the Convention. 
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C. LEGAL STATUS 
 
1. All areas eligible for inclusion in the SPAMI List must be awarded a legal status 
guaranteeing their effective long-term protection. 
 
2. To be included in the SPAMI List, an area situated in a zone already delimited over which 
a Party exercises sovereignty or jurisdiction must have a protected status recognized by the Party 
concerned. 
 
3. In the case of areas situated, partly or wholly, on the high sea or in a zone where the limits 
of national sovereignty or jurisdiction have not yet been defined, the legal status, the management 
plan, the applicable measures and the other elements provided for in Article 9, paragraph 3, of the 
Protocol will be provided by the neighbouring Parties concerned in the proposal for inclusion in the 
SPAMI List.   
 
 
D. PROTECTION,  PLANNING AND MANAGEMENT MEASURES 
 
1. Conservation and management objectives must be clearly defined in the texts relating to 
each site, and will constitute the basis for assessment of the adequacy of the adopted measures and 
the effectiveness of their implementation at the revisions of the SPAMI List. 
 
2. Protection, planning  and management measures applicable to each area must be adequate 
for the achievement of the conservation and management objectives set for the site in the short and 
long term, and take in particular into account the threats upon it.  
 
3. Protection, planning and management measures must be based on an adequate knowledge 
of the elements of the natural environment and of socio-economic and cultural factors that 
characterize each area. In case of shortcomings in basic knowledge, an area proposed for inclusion 
in the SPAMI List must have a programme for the collection of the unavailable data and 
information. 
 
4. The competence and responsibility with regard to administration and implementation of 
conservation measures for areas proposed for inclusion in the SPAMI List must be clearly defined 
in the texts governing each area. 
 
5. In the respect of the specificity characterizing each protected site, the protection measures 
for a SPAMI must take account of the following basic aspects: 
 
a)  the strengthening of the regulation of the release or dumping of wastes and other 
substances likely directly or indirectly to impair the integrity of the area; 
 
b)  the strengthening of the regulation of the introduction or reintroduction of any species into 
the area; 
 
c)  the regulation of any activity or act likely to harm or disturb the species, or that might 
endanger the conservation status of the ecosystems or species or might impair the natural, cultural 
or aesthetic characteristics of the area. 
 
d) the regulation applicable to the zones surrounding the area in question. 
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6. To be included in the SPAMI List, a protected area must have a management body, 
endowed with sufficient powers as well as means and human resources to prevent and/or control 
activities likely to be contrary to the aims of the protected area. 
 
7. To be included in the SPAMI List an area will have to be endowed with a management 
plan. The main rules of this management plan are to be laid down as from the time of inclusion and 
implemented immediately. A detailed management plan must be presented within three years of the 
time of inclusion. Failure to respect this obligation entails the removal of the site from the List. 
 
8. To be included in the SPAMI List, an area will have to be endowed with a monitoring 
programme. This programme should include the identification and monitoring of a certain number 
of significant parameters for the area in question, in order to allow the assessment of the state and 
evolution of the area, as well as the effectiveness of protection and management measures 
implemented, so that they may be adapted if need be. To this end further necessary studies are to be 
commissioned. 







 Specially Protected Areas Protocol 
 


 


 
 111 


ANNEX II 
 
LIST OF ENDANGERED OR THREATENED SPECIES 
 
 
Magnoliophyta 
Posidonia oceanica 
Zostera marina 
Zostera noltii 
 
Chlorophyta 
Caulerpa ollivieri 
 
Phaeophyta 
Cystoseira amentacea (including var. stricta and var. spicata) 
Cystoseira mediterranea 
Cystoseira sedoides 
Cystoseira spinosa (including C. adriatica) 
Cystoseira zosteroides 
Laminaria rodriguezii 
 
Rhodophyta 
Goniolithon byssoides 
Lithophyllum lichenoides 
Ptilophora mediterranea 
Schimmelmannia schousboei 
 
Porifera 
Asbestopluma hypogea 
Aplysina sp. plur. 
Axinella cannabina 
Axinella polypoides 
Geodia cydonium 
Ircinia foetida 
Ircinia pipetta 
Petrobiona massiliana 
Tethya sp. plur. 
 
Cnidaria 
Astroides calycularis 
Errina aspera 
Gerardia savaglia 
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Echinodermata 
Asterina pancerii 
Centrostephanus longispinus 
Ophidiaster ophidianus 
 
Bryozoa 
Hornera lichenoides 
 
Mollusca 
Ranella olearia (= Argobuccinum olearium = A. giganteum) 
Charonia lampas (= Ch. rubicunda = Ch. nodifera) 
Charonia tritonis (= Ch. seguenziae) 
Dendropoma petraeum 
Erosaria spurca 
Gibbula nivosa 
Lithophaga lithophaga 
Luria lurida (= Cypraea lurida) 
Mitra zonata 
Patella ferruginea 
Patella nigra 
Pholas dactylus 
Pinna nobilis 
Pinna rudis (= P. pernula) 
Schilderia achatidea 
Tonna galea 
Zonaria pyrum  
 
Crustacea 
Ocypode cursor 
Pachylasma giganteum 
  
Pisces 
Acipenser naccarii 
Acipenser sturio 
Aphanius fasciatus 
Aphanius iberus 
Cetorhinus maximus 
Carcharodon carcharias 
Hippocampus ramulosus 
Hippocampus hippocampus 
Huso huso 
Lethenteron zanandreai 
Mobula mobular 
Pomatoschistus canestrinii 
Pomatoschistus tortonesei 
Valencia hispanica 
Valencia letourneuxi 
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Reptiles 
Caretta caretta 
Chelonia mydas 
Dermochelys coriacea 
Eretmochelys imbricata 
Lepidochelys kempii 
Trionyx triunguis 
 
Aves 
Pandion haliaetus 
Calonectris diomedea 
Falco eleonorae 
Hydrobates pelagicus 
Larus audouinii 
Numenius tenuirostris 
Phalacrocorax aristotelis 
Phalacrocorax pygmaeus 
Pelecanus onocrotalus 
Pelecanus crispus 
Phoenicopterus ruber 
Puffinus yelkouan 
Sterna albifrons 
Sterna bengalensis 
Sterna sandvicensis 
 
Mammalia 
Balaenoptera acutorostrata 
Balaenoptera borealis 
Balaenoptera physalus 
Delphinus delphis 
Eubalaena glacialis 
Globicephala melas 
Grampus griseus 
Kogia simus 
Megaptera novaeangliae 
Mesoplodon densirostris 
Monachus monachus 
Orcinus orca 
Phocoena phocoena 
Physeter macrocephalus 
Pseudorca crassidens 
Stenella coeruleoalba 
Steno bredanensis 
Tursiops truncatus 
Ziphius cavirostris 
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ANNEX III 
 
LIST OF SPECIES WHOSE EXPLOITATION IS REGULATED 
 
 
 
 
Porifera 
Hippospongia communis 
Spongia agaricina 
Spongia officinalis 
Spongia zimocca 
 
Cnidaria 
Antipathes sp. plur. 
Corallium rubrum 
 
Echinodermata 
Paracentrotus lividus 
 
Crustacea 
Homarus gammarus 
Maja squinado 
Palinurus elephas 
Scyllarides latus 
Scyllarus pigmaeus 
Scyllarus arctus 
 
Pisces 
Alosa alosa 
Alosa fallax 
Anguilla anguilla 
Epinephelus marginatus 
Isurus oxyrinchus 
Lamna nasus 
Lampetra fluviatilis 
Petromyzon marinus 
Prionace glauca 
Raja alba 
Sciaena umbra 
Squatina squatina 
Thunnus thynnus 
Umbrina cirrosa 
Xiphias gladius 
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To provide leadership and 
encourage partnership in 
caring for the environment 
by inspiring, informing, and 
enabling nations and peoples 
to improve their quality of life 
without compromising that of 
future generations. 
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UNITED NATIONS ENVIRONMENT PROGRAMME (UNEP) 


UNEP is the United Nations system’s designated entity for addressing environmental issues at 
the global and regional level. Its mandate is to coordinate the development of environmental 
policy consensus by keeping the global environment under review and bringing emerging issues 
to the attention of governments and the international community for action. The mandate and 
objectives of UNEP emanate from: 
• UN General Assembly resolution 2997 (XXVII) of 15 December 1972; 
• Agenda 21, adopted at the UN Conference on Environment and Development (the 


Earth Summit) in 1992; 
• the Nairobi Declaration on the Role and Mandate of UNEP, adopted by the UNEP 


Governing Council in 1997; 
• the Malmö Ministerial Declaration and the UN Millennium Declaration, adopted in 


2000; and 
• recommendations related to international environmental governance approved by the 


2002 World Summit on Sustainable Development and the 2005 World Summit. 


2GOVERNANCE 


THE UNEP GOVERNING COUNCIL 


The UNEP Governing Council reports to the UN General Assembly through the Economic 
and Social Council. Its 58 members are elected by the General Assembly for four-year 
terms, taking into account the principle of equitable regional representation: 
• 16 seats for African States. 
• 13 seats for Asian States. 
• 6 seats for Eastern European States. 
• 10 seats for Latin American and Caribbean States. 
• 13 seats for Western European and other States. 


© Sanda Kan, Jan Schilthuizen / UNEP 


3







4


governance



MEMBER STATES OF THE 
UNEP GOVERNING COUNCIL 2006-2009 


Algeria ** Indonesia ** 
Angola ** Islamic Republic of Iran * 
Antigua and Barbuda ** Israel * 
Argentina ** Japan ** 
Australia ** Kazakhstan * 
Austria ** Kenya ** 
Bahamas * Kyrgyzstan * 
Bangladesh * Mexico * 
Belgium ** Monaco * 
Botswana ** Morocco * 
Brazil  * Netherlands * 
Bulgaria * Pakistan ** 
Burkina Faso * Poland * 
Burundi ** Republic of Korea ** 
Cameroon * Romania ** 
Canada ** Russian Federation ** 
Cape Verde * Saudi Arabia * 
Chile ** Senegal * 
China ** Somalia * 
Colombia * South Africa ** 
Costa Rica * Sweden * 
Czech Republic ** Thailand ** 
Democratic Republic of the                   Turkey * 
Congo ** Tuvalu * 
France ** Uganda ** 
Germany ** United Kingdom of Great Britain 
Ghana * and Northern Ireland * 
Haiti ** United Republic of Tanzania * 
Hungary * United States of America ** 
India * Uruguay ** 


* Members whose terms expire on 3l December 2007. 
** Members whose terms expire on 3l December 2009. 
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GLOBAL MINISTERIAL ENVIRONMENT FORUM 


In 1999, the UN General Assembly endorsed a 
proposal to institute an annual ministerial-level 
global environmental forum, in which participants 
can review important and emerging policy issues in 
the field of the environment.  The Global Ministerial 
Environment Forum (GMEF), which meets annually 
as part of the UNEP Governing Council’s regular 
and special sessions, has greatly enhanced UNEP’s 
capacity to identify and evolve consensus on 
current and emerging environmental challenges. 


The first GMEF, which met in May 2000 in Malmö, 
Sweden, issued the Malmö Declaration, bringing 
the major environmental challenges of the 21st 
century to the attention of the 55th session of the 
UN General Assembly.  At the Millennium Summit, 
which marked the commencement of the 55th 
UN General Assembly, world leaders adopted the 
Millennium Declaration which includes a set of 
time-bound objectives, collectively known as the 
Millennium Development Goals, which include the 
goal of ensuring environmental sustainability. 


5 







6


Council. 
Council in 1997, includes: 
• reviewing, monitoring and assessing the 


implementation of Governing Council Decisions 


matters; 
• 


and budget during their preparation by the 
Secretariat; 


• reviewing and making recommendations 


the Governing Council on the effectiveness, 


work of the Secretariat; 
• 


the Governing Council based on inputs from the 
Secretariat. 


governance 
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COMMITTEE OF PERMANENT REPRESENTATIVES 


The Committee of Permanent Representatives was 
established as a subsidiary organ of the UNEP Governing 


Its mandate, as defined by the UNEP Governing 


on administrative, budgetary and programme 


reviewing the draft programme of work 


on reports requested of the Secretariat by 


efficiency and transparency of the functions and 


preparing draft decisions for consideration by 
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EXECUTIVE FUNCTION 


The Executive Director of UNEP is responsible for all the activities of the Secretariat, 
including its administration. The Executive Director provides environmental policy 
leadership within the world community and identifies emerging environmental issues 
of global significance for the attention of governments and other partners. 


The Executive Director provides management oversight and leadership to UNEP 
and directs the implementation of the UNEP programme of work, which is decided 
by the UNEP Governing Council. As well as overseeing the organization’s work, 
the Executive Director promotes close links with UNEP’s partners, including 
governments, UN bodies and international organizations, non-governmental 
organizations and private sector entities. 


The Office of the Executive Director coordinates an extensive schedule of 
appointments and visits with the purpose of raising global awareness about the 
importance of environment for development and the work of UNEP. The Executive 
Director’s spokesperson and the Division of Communications and Public Information 
(DCPI) implement a proactive media strategy in close collaboration with information 
officers stationed in UNEP’s six regional offices. 


The Executive Director is assisted in the performance of his or her functions by 
a Deputy Executive Director, who advises the Executive Director on substantive 
matters, and assists in strategic planning and the development of management tools 
and instruments to enhance UNEP’s performance in its overall mission. 


The Deputy Executive Director manages the Environment Programme, supervising 
all divisions and regional offices, and is directly responsible for the mechanisms 
for coordinating and monitoring the implementation of UNEP’s programme of work 
and the various activities earmarked for support by donors. The Deputy Executive 
Director also manages the project approval process and coordination of UNEP’s 
project portfolios with the UN Foundation and other private sector partners, as well 
as the UN Development Account. 


7
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UNEP Executive Director 
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FROM STOCKHOLM TO RIO, 1972-1992 


UNEP was established after the 1972 UN Conference on the Human 
Environment, held in Stockholm, Sweden, proposed the creation of a global 
body to act as the environmental conscience of the UN system. In response, 
the UN General Assembly adopted Resolution 2997 on 15 December, 1972 
creating: 
• the UNEP Governing Council, composed of 58 nations elected 


for four-year terms by the UN General Assembly, responsible for 
assessing the state of the global environment, establishing UNEP's 
programme priorities, and approving the budget; 


• the UNEP Secretariat, with its headquarters in Nairobi, Kenya, to 
provide a focal point for environmental action and coordination 
within the UN system, headed by an Executive Director, with the 
rank of UN Under-Secretary-General; and 


• a voluntary Environment Fund to finance UNEP’s environmental 
initiatives, to be supplemented by trust funds and funds allocated by 
the UN regular budget. 


3A BRIEF HISTORY 
OF UNEP 
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It 
prompted a growing body of research that has greatly improved understanding 
and awareness of critical environmental issues over the past three-plus 
decades, and it provided the impetus for new national, regional and 
international environmental legislation worldwide. 


In the subsequent two decades, a proliferation of environmental conferences 


endangered species, controlling the movement of hazardous wastes, and 
The most successful and well-known 


9 


The Stockholm Conference marked the formal acceptance by the international 
community that development and the environment are inextricably linked.  


and conventions addressed various environmental issues, including conserving 


reversing the depletion of the ozone layer.  
convention from this period was the 1987 Montreal Protocol of the Vienna 
Convention for the Protection of the Ozone Layer, an example of international 
environmental cooperation whose inspiration reverberates to this day. 
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In the same year that the Montreal 
Protocol was signed, the World 
Commission on Environment and 
Development published its report 
Our Common Future. It was in this 
report that the concept of sustainable 
development was clearly defined. 
Sustainable development, said the 
report, is “development that meets 
the needs of the present without 
compromising the ability of future 
generations to meet their own needs.” 
The report also went further than any 
before in linking environment and 
development. In the words of Gro 
Harlem Brundtland, the commission’s 
chairman: “Environment is where we all 
live; and development is what we all do 
in attempting to improve our lot within 
that abode. The two are inseparable.” 


a brief history of unep 
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In 1992, the UN Conference on Environment and Development—the 
Earth Summit—was convened in Rio de Janeiro, Brazil, bringing 
together an unprecedented number of representatives from 
governments, civil society, and the private sector. The purpose of the 
Earth Summit was to examine progress made since Stockholm, and to 
“elaborate strategies and measures to halt and reverse the effects of 
environmental degradation in the context of strengthened national and 
international efforts to promote sustainable and environmentally sound 
development in all countries”. 


The Earth Summit generated a tangible sense of optimism that 
momentum was at last being created for global change. It gave 
birth to two major conventions—the UN Framework Convention on 
Climate Change and the Convention on Biological Diversity—and saw 
the creation of the UN Commission on Sustainable Development. 
The Rio Declaration reaffirmed the principles first elaborated in 
Stockholm twenty years earlier, while Agenda 21 gave the world an 
action programme for building sustainable development into the 21st 
century.  With its groundbreaking synthesis of social, economic and 
environmental elements into a single policy framework, Agenda 21 
gave new impetus and importance to the work of UNEP. 


©
 Long / U


N
EP


 
©


 Paulo / U
N


EP
 


11







12 


THE MILLENNIUM VISION: 2000 AND BEYOND 


Throughout the 1990s, the principles of sustainable development 
were reaffirmed at numerous international conferences. The impetus 
of Agenda 21 was seen in the increased involvement of civil society in 
promoting sustainable development and in private sector initiatives to 
improve environmental performance, such as the Global Compact and 
the Global Reporting Initiative. However, the same period also saw a 
measurable increase in global temperatures and weather-related natural 
disasters. By the turn of the millennium, the human population had 
reached 6 billion, experts were warning of an impending water crisis, 
fisheries were collapsing, biodiversity declining, and global warming was 
widely accepted as a fact. 


In 1972, and again in 1992, the world’s governments had declared 
their commitment to the principles of sustainable development. As the 
new millennium approached, that commitment came under increasing 
scrutiny. In May 2000, UNEP convened the first Global Ministerial 
Environment Forum, in Malmö, Sweden. One of the Forum’s functions 
was to send a strong message to the UN General Assembly, which was 
due to revisit the sustainable development debate at the Millennium 
Summit in September 2000. 


a brief history of unep 
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The Forum’s Malmö Declaration notes with “deep concern” that 
“the environment and the natural resource base that supports 
life on Earth continue to deteriorate at an alarming rate” and 
that “there is an alarming discrepancy between commitments 
and action” in relation to sustainable development. The UN 
Secretary-General’s report to the Millennium Summit was 
equally frank. “The challenges of sustainable development 
simply overwhelm the adequacy of our responses”, he wrote. 
“With some honourable exceptions, our responses are too few, 
too little and too late.” 
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The new millennium has presented 
UNEP with many new challenges 


Summit on Sustainable Development 
Plan of Implementation emphasized 
the centrality of the environment to 
humankind’s development and the integral 


reinforced when the UNEP Governing 


which mandates UNEP to implement 


programmes at national level. 


The principal outcome of the Millennium Summit was the Millennium 


bound objectives and measurable targets collectively known as the 
Millennium Development Goals. Environmental sustainability is 


recognized as a major factor underlying the attainability of all the other 
goals. 
addressing the environmental dimension of sustainable development. 
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and opportunities.  The 2002 World 


role that UNEP has to play.  Then, in 
February 2005, UNEP’s role was further 


Council approved the Bali Strategic Plan, 


capacity building and technology support 


a brief history of unep 


Declaration, which contained a set of internationally agreed, time


highlighted among the goals as an objective in itself, and is widely 


This understanding increasingly underpins UNEP’s approach to 
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Development Goals, Agenda 21 and the Johannesburg Plan 


the UN system, with a pledge to “explore the possibility of a more 
coherent institutional framework to address this need” building on 
existing institutions. 


Millennium Development Goals will see UNEP continue to provide 


larger freedom. 


15 


Finally, in September 2005, governments at the 2005 World 
Summit reaffirmed their commitment to the Millennium 


of Implementation.  Furthermore, they recognized the need for 
enhancing coordination, improving policy advice and guidance, and 
strengthening scientific knowledge, assessment and cooperation in 


The crucial final years of the global commitment to achieve the 


essential information, policy advice and practical support to UN 
member states as they work together to fulfil the promise of the UN 
Charter of a world of social progress and better standards of life in 
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MILESTONES 1972-2005 


1972: 
1973: 


1975: 


1979: 
1985: 
1987: 
1988: 


assess information related to human-induced climate change 
1989: 


1991: 
1992: 
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a brief history of unep 


UNEP established after UN Conference on the Human Environment 
Convention on International Trade in Endangered Species of Wild 
Fauna and Flora (CITES) 
Mediterranean Action Plan: first of thirteen regional action plans 
under the UNEP Regional Seas programme 
Bonn Convention on Migratory Species 
Vienna Convention for the Protection of the Ozone Layer 
Montreal Protocol on Substances that Deplete the Ozone Layer 
Intergovernmental Panel on Climate Change (IPCC) established to 


Basel Convention on the Transboundary Movement of Hazardous 
Wastes 
Global Environment Facility established 
UN Conference on Environment and Development (Earth Summit) 
issues Rio Declaration and Agenda 21 


1992: Framework Convention on Climate Change 
1992: Convention on Biological Diversity 
1994: Convention to Combat Desertifi cation 
1995: Global Programme of Action (GPA) launched to protect marine 


environment from land-based sources of pollution 
1998: Rotterdam Convention on Prior Informed Consent 
1999: UN Global Compact launched 
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2000: Cartagena Protocol on Biosafety adopted to address issue 
of genetically modified organisms 


2000: Malmö Declaration: a call to action on international 
environmental governance by the first Global Ministerial 
Environment Forum 


2000: Millennium Declaration: environmental sustainability listed 
as one of eight Millennium Development Goals 


2001: Third IPCC Assessment Report details the extent of 
human-induced global warming 


2001: Stockholm Convention on Persistent Organic Pollutants 
(POPs) 


2002: World Summit on Sustainable Development reaffirms 
UNEP’s central role in international efforts to achieve 
sustainable development 


2005: Kyoto Protocol on climate change enters into force 
2005: Bali Strategic Plan for Technology Support and Capacity 
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Building adopted by UNEP Governing Council mandating 
national level support to developing countries 


2005: 	 Millennium Ecosystem Assessment highlights the 
importance of ecosystems to human well-being, and the 
extent of ecosystem decline 


2005: 	 2005 World Summit agrees to explore a more coherent 
institutional framework system for international 
environmental governance 
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4ENVIRONMENT FOR 
DEVELOPMENT 


UNEP’S RESPONSIBILITIES INCLUDE: 
• 	 Promoting international cooperation in the 


field of the environment and recommending 
appropriate policies. 


• 	 Monitoring the status of the global 
environment and gathering and 
disseminating environmental information. 


• 	 Catalyzing environmental awareness and 
action to address major environmental 
threats among governments, the private 
sector and civil society. 


• 	 Facilitating the coordination of UN activities 
on matters concerned with the environment, 
and ensuring, through cooperation, liaison 
and participation, that their activities take 
environmental considerations into account. 


• 	 Developing regional programmes for 

environmental sustainability. 



• 	 Helping, upon request, environment 
ministries and other environmental 
authorities, in particular in developing 
countries and countries with economies 
in transition, to formulate and implement 
environmental policies. 


• 	 Providing country-level environmental 
capacity building and technology support. 


• 	 Helping to develop international 
environmental law, and providing expert 
advice on the development and use of 
environmental concepts and instruments. 
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THE MAJOR RESULTS OF UNEP ACTIVITIES: 
• International arrangements to enhance 


environmental protection. 
• Periodic assessments and scientifically 


sound forecasts to support decision making 
and international consensus on the main 
environmental threats and responses to them. 


• Support for more effective national and 
international responses to environmental 
threats, including policy advice to governments, 
multilateral organizations and others to 
strengthen environmental protection and 
incorporate environmental considerations into 
the sustainable development process. 


• More effective coordination of environmental 
matters within the UN system. 


• Greater awareness and capacity for 
environmental management among 
governments, the private sector and civil society. 


• Better understanding of the nexus between 
environment and human security, poverty 
eradication, and preventing and mitigating 
natural disasters. 


UNEP HAS FIVE PRIORITY AREAS: 
Environmental assessment and early warning. 
Development of policy instruments. 
Enhanced coordination with environmental conventions. 
Technology transfer. 
Support to Africa. 


• 
• 
• 
• 
• 
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UNEP AROUND THE WORLD 


UNEP’s global base is in Nairobi, Kenya. It is one of only two UN programmes 
headquartered in the developing world (the other is UNEP’s sister agency UN
HABITAT, which is also located in Nairobi). Being based in Africa gives UNEP a 
first-hand understanding of the environmental issues facing developing countries. 


UNEP’s global and cross-sectoral outlook is reflected in its organizational 
structure, its activities and its personnel. UNEP staff come from nearly 100 
countries. About one-third of UNEP’s approximately 1,000 staff live and work in 
Nairobi; the majority are located around the world in more than 28 cities in 25 
countries. 


UNEP has a major office in Paris, France, where its Division of Technology, 
Industry and Economics (DTIE) is headquartered. UNEP DTIE also has branches 
in Geneva, Switzerland, and Osaka, Japan. 


UNEP is represented across the globe by six regional offices: 
• Africa: Nairobi, Kenya. 
• Asia and the Pacific: Bangkok, Thailand. 
• Europe: Geneva, Switzerland. 
• Latin America and the Caribbean: Mexico City, Mexico. 
• North America: Washington DC, USA. 
• West Asia: Manama, Bahrain. 


environment for development 
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In addition, UNEP has an office in New York, USA, to provide liaison with the UN 
General Assembly and Secretariat. Offices in Addis Ababa, Ethiopia, Brussels, 
Belgium, and Cairo, Egypt, respectively provide liaison with the African Union, the 
European Union and the Arab League. UNEP also has country-level liaison offices 
in Brasilia, Brazil, Beijing, China and Moscow, Russia. 


UNEP supports a growing network of centres of excellence such as the UNEP 
Collaborating Centre on Energy and Environment (UCCEE), the Global Resource 
Information Database (GRID) centres and the UNEP World Conservation Monitoring 
Centre (UNEP-WCMC). 


UNEP cooperates closely with an increasing number of global and regional 
multilateral environmental agreements. The UNEP-administered environmental 
conventions include: 
• the Secretariat of the Vienna Convention for the Protection of the Ozone 


Layer (Ozone Secretariat), in Nairobi, Kenya; 
• the Multilateral Fund of the Montreal Protocol, in Montreal, Canada; 
• the Convention on International Trade in Endangered Species of Wild Fauna 


and Flora (CITES), in Geneva, Switzerland; 
• the Convention on Biological Diversity, in Montreal, Canada; 
• the Convention on the Conservation of Migratory Species of Wild Animals, 


in Bonn, Germany, which includes the Agreement on the Conservation of 
African-Eurasian Migratory Waterbirds, the Agreement on the Conservation 
of Populations of European Bats, and the Agreement on the Conservation of 
Small Cetaceans of the Baltic and North Seas; 


• the Basel Convention on the Transboundary Movement of Hazardous and 
Other Wastes, in Geneva, Switzerland; 


• the Stockholm Convention on Persistent Organic Pollutants (POPs), in 
Geneva, Switzerland; 


• the Rotterdam Convention on Prior Informed Consent, in Geneva, 
Switzerland; 


• six Regional Seas Conventions and Action Plans. 


© Thien Anh Huynh / UNEP 
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Office of the 
Executive Director 


Executive Director Spokesperson 


Office of the Deputy 
Executive Director 


Ombudsman 


Deputy Executive Director 


Secretariat for 
Governing Bodies 


Programme 
Coordination and 


Management 


Resource 
Mobilisation 


Evaluation and 
Oversight 


Secretariat of the 
Basel Convention 


Secretariat of the 
Convention on Biological 
Diversity (CBD) 


Secretariat of the 
Convention on 
International Trade in 
Endangered Species 
(CITES) 


Secretariat of the 
Convention on Migratory 
Species (CMS) 


Ozone Secretariat 


Secretariat of the the 
Multilateral Fund for the 
Implementation of the 
Montreal Protocol 


Interim Secretariat of the 
Rotterdam Convention 
on PIC, together with 
FAO 


Interim Secretariat of the 
Stockholm Convention 
on POPs 


Division of 
Early 


Warning and 
Assessment 


Division of 
Policy 


Development 
and Law 


Division of 
Environmental 


Policy 
Implementation 


Division of 
Technology, 
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Cooperation 


Division of 
Environmental 
Conventions 
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Global 
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Coordination 


UNEP STRUCTURE 
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UNEP IN ACTION 


UNEP is the voice for the environment in the UN system. It 
is an advocate, educator, catalyst and facilitator, promoting 
the wise use of the planet’s natural assets for sustainable 
development. The organization works with many partners, 
including UN entities, international organizations, national 
governments, non-governmental organizations, business, 
industry, the media and civil society. 


UNEP’s work includes: 
• Assessing global, regional and national 


environmental conditions and trends. 
• Developing international and national environmental 


agreements and legal instruments. 
• Strengthening institutions for the wise management 


of the environment. 
• Integrating economic development and 


environmental protection. 
• Facilitating the transfer of knowledge and technology 


for sustainable development. 
• Encouraging new partnerships and approaches 


within civil society and the private sector. 


UNEP’s programme of work to promote and facilitate sound 
environmental management for sustainable development is 
implemented by eight divisions: 
• Early Warning and Assessment. 
• Policy Development and Law. 
• Environmental Policy Implementation. 
• Technology, Industry and Economics. 
• Regional Cooperation. 
• Environmental Conventions. 
• Communications and Public Information. 
• Global Environment Facility (GEF) Coordination. 
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EARLY WARNING AND ASSESSMENT 


UNEP’s Division of Early Warning and Assessment 
(DEWA) is responsible for analyzing the state of 
the global environment, providing early warning 
information and assessing global and regional 
environmental trends to catalyze and promote 
international cooperation and action on the 
environment. 


DEWA provides governments and the international 
community with improved access to meaningful 
environmental data and information and policy 
advice, and helps to strengthen the capacity of 
governments to use environmental information 
for decision making and planning for sustainable 
development. 


The Global Environment Outlook (GEO) assessment 
process facilitates the interaction between science 
and policy making. It has a strong capacity building 
component, supporting governments and institutions 
in all regions to produce data and information on the 
state of the environment that can be incorporated 
into assessments from national to global level. 


The UNEP World Conservation Monitoring 
Centre is the biodiversity assessment and policy 
implementation arm of UNEP. Its core work is 
managing, interpreting and analyzing data about 
biodiversity and ecosystems to provide assessments 
and policy analysis, and making the results available 
to national and international decision makers and 
businesses. 


environment for development 
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TECHNOLOGY, INDUSTRY AND ECONOMICS 


UNEP’s Division of Technology, Industry and Economics 
(DTIE) works with international and non-governmental 
organizations, national and local governments, business 
and industry to develop and implement policies, strategies 
and practices that are cleaner and safer, incorporate 
environmental costs, use natural resources efficiently, reduce 
pollution and risks for humans and the environment, and 
enable the implementation of conventions and international 
agreements. 


The division promotes sustainable consumption and 
production patterns and energy and transport policies for 
sustainable development, and encourages investment in 
renewable energy and energy efficiency. The OzonAction 
branch supports the phase out of ozone-depleting 
substances in developing countries and countries with 
economies in transition, while the Chemicals branch 
catalyzes global actions and builds national capacity for the 
sound management of chemicals and the improvement of 
chemical safety worldwide. 


DTIE’s Economics and Trade branch strengthens the ability 
of countries to integrate environmental considerations into 
economic and trade policies and promotes the greening of 
the finance sector, while the International Environmental 
Technology Centre, based in Japan, implements integrated 
waste, water and disaster management programmes, 
focusing in particular on Asia. 
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to enable governments and other members of the international 
community to develop integrated and coherent policy responses 
to environmental problems, to strengthen environmental law and 
improve compliance with and enforcement of legal instruments. 


DPDL analyzes, reviews and develops environment-related policies, 


issues and events. It works to develop new and strengthen existing 
legal, economic and policy instruments and institutional frameworks 


policy coordination and information exchange within and outside 
the UN system, and promoting the involvement of the private 


environmental policy dialogue and development. 
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POLICY DEVELOPMENT AND LAW 


UNEP’s Division of Policy Development and Law (DPDL) works 


and articulates policy positions in response to emerging environmental 


to make environmental policy more effective.  


The division’s priorities also include enhancing environmental 


sector, non-governmental organizations and major interest groups in 


© Dinh Cung Tran / UNEP 
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Implementation (DEPI) works with international 


implementation of environmental law and 


management capacity of developing countries 


capacity building and policy implementation 


to promote improved decision making, planning 
and management of dams and their alternatives. 


DEPI also coordinates the activities of the Global 


Marine Environment from Land-based Activities, 
and helps countries to respond to environmental 


natural and human-made disasters. 
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ENVIRONMENTAL POLICY IMPLEMENTATION 


UNEP’s Division of Environmental Policy 


and national partners, providing technical 
assistance and advisory services for the 


policy, and strengthening the environmental 


and countries with economies in transition. 


Practical examples of DEPI’s work to promote 


include the Great Apes Survival Project (GRASP), 
the International Coral Reef Action Network, and 
the Dams and Development Project, which works 


Programme of Action for the Protection of the 


challenges rising from post-conflict situations and 
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REGIONAL COOPERATION 


UNEP’s Division of Regional Cooperation (DRC) helps 
to implement UNEP’s global programmes in the regions 
by initiating, coordinating and catalyzing regional 
and sub-regional cooperation and action in response 
to environmental problems and emergencies. The 
division coordinates the work of six regional offi ces 
which bring regional perspectives to the development of 
UNEP policies and programmes and present and enlist 
support for UNEP global policies in the regions.  


DRC helps in the development of policies and 
programmes on global and regional environmental 
issues between and within governments in the regions; 
and provides advisory services to help governments 
translate global environmental commitments into 
national action.  DRC also works to raise public 
awareness of environmental issues and create a 
consistency for environmental action; promote 
cooperation between UNEP, non-governmental 
organizations and the private sector, and broaden the 
constituency of UNEP. 
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ENVIRONMENTAL CONVENTIONS 


UNEP’s Division of Environmental Conventions (DEC) works to ensure 
the sustainability of ecosystem services for the equitable benefit of 
current and future generations by strengthening the implementation of 
multilateral environmental agreements (MEAs). It does this through 
promoting improved compliance with and enforcement of MEAs 
(taking into account the autonomous decision making authority of the 
Conferences of Parties of MEAs). 


With the proliferation of global and regional MEAs, there is a growing 
need for a strategic approach to increase collaboration, and for 
more effective and efficient implementation. DEC supports MEA 
implementation through the enhancement of synergies and interlinkages 
and the development of partnerships among the MEAs, scientific bodies, 
global, regional and national stakeholders, and UNEP. 


DEC helps to strengthen capacity in developing countries and countries 
with economies in transition so they can comply with the provisions 
of the MEAs in a synergistic manner, and it supports the application 
of scientific knowledge for environmental protection through technical 
research, partnership building and the joint implementation of 
programmes with MEA stakeholders. 
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environment for development 


behaviour and decisions related to the local and global 


worldwide. 


through the media, the Internet, audiovisual and 


for children and youth. Conferences, awareness 
campaigns and other events combine with targeted 
publications and a web site to educate children 
and youth about sustainable living. The division 


environment. 


COMMUNICATIONS AND PUBLIC INFORMATION 


UNEP’s Division of Communications and Public 
Information (DCPI) communicates UNEP’s core 
messages to all stakeholders and partners, raising 
environmental awareness, infl uencing attitudes, 


environment, and enhancing the profile of UNEP 


DCPI disseminates UNEP’s environmental message 


printed products, events such as World Environment 
Day, and environmental prizes, including the UNEP 
Sasakawa Prize, Champions of the Earth and the Focus 
on Your World photographic competition. 


DCPI coordinates UNEP’s ‘Tunza’ programme 


also manages UNEP’s programme on sport and the 
Regular conferences bring together 


representatives from the sporting goods industry, the 
Olympic movement and other sporting associations to 
incorporate sustainability into sport. 
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The GEF helps developing countries and those with economies in transition to meet 
the agreed incremental costs of measures designed to achieve global environmental 


development and implementation of GEF-funded projects. As a GEF implementing 


universities and research institutes to develop their project ideas and to oversee the 
implementation of the work, providing managerial, administrative and technical 


countries. 


strengthen the capacity of countries to meet their obligations under the global 
environmental conventions. 
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GLOBAL ENVIRONMENT FACILITY COORDINATION 


UNEP is one of three implementing agencies of the Global Environment Facility 
(GEF), alongside the World Bank and the UN Development Programme (UNDP).  


benefits in six focal areas: biological diversity, climate change, international waters, 
ozone layer depletion, land degradation and persistent organic pollutants (POPs). 


UNEP’s Division of Global Environment Facility coordination provides the secretariat 
to the Scientific and Technical Advisory Panel of the GEF and supports the 


agency, UNEP works with governments, non-governmental organizations, 


support.  UNEP is supporting the implementation of more than 500 projects in 152 


Capacity building is an important component of almost all UNEP/GEF projects.  To 
this end, UNEP supports the implementation of national enabling activities, which 
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UNEP FINANCING BY SOURCE OF FUNDING 1973–2005


5UNEP RESOURCES


UNEP FINANCING BY SOURCE OF FUNDING 1973–2005
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unep funding 


ENVIRONMENT FUND ACTIVITIES: 
UNEP PROGRAMME OF WORK 2004–2005 


ENVIRONMENT FUND: 
TOP 25 CONTRIBUTORS 2004–2005 
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Female Male Total 


Afghanistan 1 1 
Argentina 1 1 
Austria 1 1 
Bahrain 4 1 5 
Belarus 1 1 
Belgium 2 2 
Bulgaria 1 1 
Burundi 1 1 
Canada 22 7 29 
Chile 1 1 
Colombia 2 2 
Congo, Dem. Rep. 1 1 
Croatia 1 1 
Cuba 1 1 
Dominican Republic 1 1 
El Salvador 1 1 
Ethiopia 3 3 
France 22 6 28 
Gambia 1 1 
Germany 6 3 9 
Greece 9 3 12 
Hungary 1 1 
India 2 3 5 
Iraq 1 1 
Ireland 1 1 2 
Italy 1 1 
Jamaica 7 1 8 
Japan 7 7 
Jordan 1 1 
Kenya 149 40 189 
Lebanon 1 1 2 
Mauritius 1 1 
Mexico 10 2 12 
Mongolia 1 1 
Morocco 2 2 
Netherlands 2 1 3 
Norway 1 1 
Pakistan 1 1 
Peru 1 1 
Philippines 7 2 9 
Republic of Korea 1 1 
Russian Federation 4 4 
Senegal 1 1 
Singapore 1 1 
Slovenia 1 1 
Spain 2 1 3 
Switzerland 3 3 
Tanzania, 
United Rep. of 1 1 


Thailand 13 2 15 
Turkey 1 1 
Uganda 3 1 4 
United Kingdom 18 3 21 
United States of 
America 6 6 


Venezuela 1 1 
Zambia 1 1 


Total* 330 85 415 


UNEP STAFF GENDER TRENDS 
GENERAL SERVICE CATEGORY 


2002-2005 


UNEP STAFF GENDER TRENDS 
PROFESSIONAL CATEGORY 


2002-2005 


UNEP GENERAL SERVICE 
STAFF BY NATIONALITY 
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* as at 31 December 2005 


UNEP PROFESSIONAL STAFF BY NATIONALITY 


Lebanon 3 3 
Malawi 1 1 
Malaysia 3 3 6 
Mali 1 1 
Malta 1 1 
Mauritania 1 1 
Mauritius 1 1 
Mexico 1 3 4 
Morocco 3 1 4 
Nepal 2 2 
Netherlands 8 15 23 
New Zealand 1 5 6 
Nigeria 2 1 3 
Norway 2 2 4 
Pakistan 1 4 5 
Panama 2 1 3 
Peru 3 1 4 
Philippines 3 1 4 
Poland 2 2 
Republic of Korea 3 2 5 
Republic of Yemen 1 1 
Russian Federation 6 6 
Rwanda 1 1 2 
Saint Lucia 1 1 
Senegal 1 3 4 
Sierra Leone 1 1 
Singapore 1 1 
Slovenia 1 1 
Somalia 1 1 
South Africa 1 3 4 
Spain 5 5 
Sri Lanka 2 2 
St. Vincent and the Grenadines 1 1 
Sudan 1 1 
Sweden 6 2 8 
Switzerland 1 3 4 
Syrian Arab Republic 1 1 2 
Tanzania, United Rep. of 3 3 6 
Thailand 4 2 6 
Togo 1 1 
Trinidad and Tobago 1 1 2 
Tunisia 1 1 
Turkey 1 1 
Uganda 2 6 8 
Ukraine 1 1 
United Kingdom 7 23 30 
United States of America 11 17 28 
Uruguay 1 1 2 
Venezuela 1 2 3 
Viet Nam 1 2 3 
Zimbabwe 1 3 4 


Total* 190 312 502 


Female Male TotalFemale Male Total 


Albania 1 1 
Algeria 1 1 
Argentina 3 4 7 
Australia 4 7 11 
Austria 2 2 
Bahrain 2 2 
Bangladesh 2 2 
Barbados 1 1 2 
Belarus 1 1 
Belgium 8 6 14 
Bolivia 1 1 
Brazil 2 2 4 
Bulgaria 1 1 2 
Burkina Faso 1 1 
Cambodia 1 1 
Cameroon 2 1 3 
Canada 3 14 17 
Cape Verde 1 1 
Chile 1 1 
China 2 10 12 
Colombia 4 4 8 
Comoros 1 1 
Congo 1 1 
Congo, Dem. Rep. 1 1 
Costa Rica 1 1 
Cote d’Ivoire 1 1 
Croatia 1 1 
Cuba 3 3 
Denmark 2 5 7 
Djibouti 1 1 
Egypt 2 6 8 
Estonia 1 1 
Ethiopia 1 3 4 
Fiji 2 2 
Finland 5 5 10 
France 9 10 19 
Gambia 1 1 
Germany 10 17 27 
Ghana 5 5 
Guyana 1 1 
Honduras 1 1 
India 3 9 12 
Indonesia 1 1 
Iran 1 3 4 
Ireland 1 2 3 
Israel 1 1 
Italy 8 6 14 
Jamaica 2 2 4 
Japan 12 5 17 
Kazakhstan 2 1 3 
Kenya 14 14 28 
Kyrgyzstan 1 1 
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These figures represent UNEP staff who hold contracts of one year and more. They include staff employed at UNEP headquarters, the offices of 
the Division of Technology, Industry and Economics (DTIE) in France, Switzerland and Japan, UNEP Regional Offices, and other outposted offices. 
They do not include the many other staff who also work at UNEP collaborating centres and the UNEP-administered environmental conventions. 
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UNEP DIVISIONS AND BRANCHES 


DIVISION OF EARLY WARNING AND ASSESSMENT 
(DEWA) 
Early Warning; Environmental Assessment 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7623 231 or 7624 028 
Fax: +254 20 7623 943 
E-mail: dewa.director@unep.org 
Web: www.unep.org/dewa 


UNEP World Conservation Monitoring Centre (UNEP
WCMC) 
219 Huntingdon Road 
Cambridge CB3 0DL 
United Kingdom 
Phone: +44 1223 277 314 
Fax: +44 1223 277 136 
E-mail: directorate@unep-wcmc.org 
Web: www.unep-wcmc.org 


International Coral Reef Initiative (ICRI) 
Designated Administrative Authority (for Japan and 
Seychelles Secretariat) 
UNEP World Conservation Monitoring Centre 
219 Huntingdon Road 
Cambridge CB3 ODL 
United Kingdom 
Phone: +44 1223 277 314 
Fax: +44 1223 277 136 
E-mail: icri_secretariat@unep.wcmc.org. 
Web: www.icriforum.org 


UNEP Global Environment Monitoring System/Water 
(GEMS/Water) 
National Water Research Institute 
Environment Canada 
P.O. Box 5050, 867 Lakeshore Road, Burlington 
Ontario L7R 4A6, Canada 
Phone: +1 905 336 4919 / 4935 or +1 905 319 
6908 
Fax: +1 905 336 4582 / 6230 
E-mail: gems@ec.gc.ca 
Web: www.gemswater.org 


Global International Waters Assessment (GIWA) 
SE - 391 82 Kalmar, Sweden 
Phone: +46 480 44 73 53 
Fax: +46 480 44 73 55 
E-mail: info@giwa.net 
Web: www.giwa.net 


UNEP/DEWA/GRID-Europe 
International Environment House 
11 chemin des Anémones 
CH-1219 Châtelaine 
Geneva, Switzerland 
Phone: +41 22 917 82 94 / 95 
Fax: +41 22 917 80 29 
Email: infogrid@grid.unep.ch 
Web: www.grid.unep.ch 


UNEP/GRID-Sioux Falls 
USGS EROS Data Center 
47914 252nd Street , Sioux Falls, SD 57198-0001, 
USA 
Phone: +1 605 594 6117 
Fax: +1 605 594 6119 
Email: info@www.na.unep.net 
Web: www.na.unep.net/index.php3 


All UNEP Divisions are located at UNEP Headquarters with the exception of DTIE. 


Internet access to all UNEP Divisions and additional e-mail addresses 
are available from the UNEP web site www.unep.org. 


Divisional list compiled according to the UNEP Operational Manual (available from UNEP, Chief, Programme 
Coordination and Management Unit, P.O. Box 30552, Nairobi 00100, Kenya). Includes branches and units 
located outside UNEP Headquarters and related collaborating centres. 


6UNEP ADDRESSES 
UNEP HEADQUARTERS 


P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7621 234 
Fax: +254 20 7623 927 / 692 
Telex: 22068 / 22173 
E-mail: unepinfo@unep.org 
Web: www.unep.org 
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UNEP/GRID-Arendal 
Longum Park, Service Box 706 
N-4808 Arendal, Norway 
Phone: +47 3703 5650 
Fax: +47 3703 5050 
E-mail: grid@grida.no 
Web: www.grida.no 


DIVISION OF POLICY DEVELOPMENT AND LAW 
(DPDL) 
Policy Analysis, Development and Partnerships; 
Environmental Law; Major Groups and 
Stakeholders, Policy Coordination and Inter-Agency 
Affairs; Environmental Management Group 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 762 3835 
Fax: +254 20 762 4324 
E-mail: cboelcke.DPDL@unep.org 
Web: Web: www.unep.org/dpdl 


UNEP New York Office 
Two United Nations Plaza, Room DC2-803, 
New York, NY 10017, USA 
Phone: +1 212 963 8210 
Fax: +1 212 963 7341 
E-mail: info@nyo.unep.org 
Web: www.nyo.unep.org 


Secretariat of the Environmental Management 
Group 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 86 93 
Fax: +41 22 797 34 20 
E-mail: emg@unep.ch 


DIVISION OF ENVIRONMENTAL POLICY 
IMPLEMENTATION (DEPI) 
Capacity Building; Global Programme of Action for 
the Protection of the Marine Environment (GPA); 
Regional Seas Conventions and Action Plans; 
Post Conflict Assessment; Disaster Management; 
Implementation of Environmental Law, Dams and 
Development Project 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7623 508 
Fax: +254 20 7624 249 
E-mail: depi@unep.org 
Web: www.unep.org/depi 


Global Programme of Action 
P.O. Box 16227, 2500 BE 
The Hague, The Netherlands 
Phone: +31 70 311 4460 / 1 
Fax: +31 70 345 6648 
E-mail: gpa@unep.nl 
Web: www.gpa.unep.org 


Post-Conflict Assessment Unit 
International Environment House 
11 chemin des Anémones, 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 85 30 
Fax: +41 22 917 80 64 
E-mail: postconflict@unep.ch 
Web: www.postconflict.unep.ch 


UNEP/OCHA Environmental Emergencies Section 
OCHA-Geneva 
Palais des Nations 
CH-1211 Geneva, Switzerland 
Phone: +41 22 917 11 42 
Fax: +41 22 907 02 57 
E-mail: ochaunep@un.org 
Web: www.reliefweb.int/ochaunep 


UNEP Collaborating Centre on Water and 
Environment (UCC-Water) 
Agern Alle 5 
2970 Hoersholm, Denmark 
Phone: +45 45 16 92 00 
Fax: +45 45 16 92 92 
Email: ucc-water@dhi.dk 
Web: www.ucc-water.org 


DIVISION OF TECHNOLOGY, INDUSTRY AND 
ECONOMICS (DTIE) 
Production and Consumption; Energy; OzonAction; 
International Environmental Technology Centre 
(IETC); Chemicals; Economics and Trade 


Division Headquarters 
39-43 Quai André Citroën 
75739 Paris Cedex 15, France 
Phone: +33 1 4437 1450 
Fax: +33 1 4437 1474 
E-mail: unep.tie@unep.fr 
Web: www.unep.fr 


International Environmental Technology Centre 
(IETC) 
2-110 Ryokuchi Koen 
Tsurumi-ku, Osaka 538-0036, Japan 
Phone: +81 6 6915 4581 
Fax: +81 6 6915 0304 
E-mail: ietc@unep.or.jp 
Web: www.unep.or.jp 


Chemicals Branch 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 81 92 
Fax: +41 22 797 34 60 
E-mail: chemicals@unep.ch 
Web: www.chem.unep.ch 
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Economics and Trade Branch 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 82 43 
Fax: +41 22 917 80 76 
E-mail: etb@unep.ch 
Web: www.unep.ch/etb 


UNEP/UNCTAD Capacity Building Task Force on 
Trade, Environment and Development (CBTF) 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 82 98 
Fax: +41 22 917 80 76 
E-mail: cbtf@unep.ch 
Web: www.unep-unctad.org/cbtf 


UNEP Collaborating Centre on Energy and 
Environment (UCCEE) 
Risoe National Laboratory, Bldg. 142 
Frederiksborgvej 399 
P.O. Box 49 DK 4000 Roskilde, Denmark 
Phone: +45 46 32 22 88 
Fax: +45 46 32 19 99 
E-mail: John.Christensen@risoe.dk 
Web: www.uccee.org 


DIVISION OF REGIONAL COOPERATION (DRC) 
Coordination of Regional Activities. Regional 
Offices: Africa; Europe; Asia and the Pacific; West 
Asia; Latin America and the Caribbean; North 
America 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7623 727 
Fax: +254 20 7624 270 
E-mail: cristina.boelcke@unep.org 
Web: www.unep.org/drc 


Regional Office for Africa (ROA) 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7624 284 
Fax: +254 20 7623 928 
E-mail: sekou.toure@unep.org 
Web: www.unep.org/roa 


Liaison Office with the African Union 
ECA New Building 
4th Floor, No. 4NC4-4N13 
P.O. Box 3001, Addis Ababa, Ethiopia 
Phone: +251 1 443 431 
Fax: +251 1 521 633 
E-mail: unepoffice@uneca.org 


Regional Office for Europe (ROE) 
International Environment House 
9-11 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 82 76 
Fax: +41 22 917 80 24 
E-mail: roe@unep.ch 
Web: www.unep.ch/roe 


Liaison Office with the European Union 
14 rue Montoyer, 2nd floor 
B-1000 Brussels, Belgium 
Phone: +32 2 213 30 50 
Fax: 32 2 213 30 51 
E-mail: info@unep.be 


UNEP Moscow Office 
28, Ostozhenka str. 
119034 Moscow, Russia 
Phone: +7 095 787 2156 
Fax: +7 095 787 7763 
E-mail: gudyma.unep@undp.ru 


Interim Secretariat of the Carpathian Convention 
UNEP, Vienna/ISCC – Room JOE 25 
P.O. Box 500 
A-1400 Vienna, Austria 
Phone: +43 1 26060-4545 
Fax: +43 1 26060-6730 
E-mail: harald.egerer@unvienna.org 


Regional Office for Asia and the Pacific (ROAP) 
United Nations Building 
Rajdamnern Nok Avenue 
10th Floor, B-Block 
Bangkok 10200, Thailand 
Phone: +66 2 281 6101 or 288 1870 
Fax: +66 2 280 3829 
E-mail: asvathitanonta@un.org 
Web: www.roap.unep.org 


UNEP China Office 
2 Liangmahe Nalu (Road) 
Beijing 100600, P. R. China 
Phone: +86 10 653-23731 ext. 219 
Fax: +86 10 653-22567 
E-mail: wenjuan.zhang@public.un.org.cn 


Regional Office for West Asia (ROWA) 
P.O. Box 10880 
Manama, Kingdom of Bahrain 
Phone: +973 17 812 777 
Fax: +973 17 825 110 / 825 111 
E-mail: uneprowa@unep.org.bh 
Web: www.unep.org.bh 


Liaison Office with the Arab League 
P.O. Box 22 
Cairo, Egypt 
Phone: +20 2 70 60 44 and 3605234 
Fax: +20 2 70 06 58 
E-mail: unep-allo@link.net 


unep addresses 
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Regional Office for Latin America and the 
Caribbean (ROLAC) 
Boulevard de los Virreyes No. 155 
Col. Lomas Virreyes, AP 10793 
11000 Mexico, D.F. Mexico 
Phone: +52 55 5249-5000 / 5202-6394 / 
5202-4841 
Fax: +52 55 5202-0950 
E-mail: ricardo.sanchez@pnuma.org 
Web: www.rolac.pnuma.org 


UNEP Brazil Office 
SCN Q.2 Bloco A 11 andar 
Brasilia DF, Brazil 
Phone: +55 61 32 92 113 / 5561 30 38 92 33 
Fax: +55 61-30 38 92 39 
E-mail: unep.brazil@undp.org.br 


Regional Office for North America (RONA) 
UNEP, 1707 H St. NW, Suite 300 
Washington D.C. 20006, USA 
Phone: +1 202 785 0465 
Fax: +1 202 785 2096 
E-mail: brennan.vandyke@rona.unep.org 
Web: www.rona.unep.org 


DIVISION OF ENVIRONMENTAL CONVENTIONS 
(DEC) 
Global Environmental Conventions; 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: + 254 20 7623 283 
Fax: +254 20 7624 300 
E-mail: dec@unep.org 
Web: www.unep.org/dec 


Information Unit for Conventions (Geneva) 
International Environment House 
11 chemin des Anémones 
CH-1219 Châtelaine 
Geneva, Switzerland 
Phone: +41 22 917 82 44 
Fax: +41 22 797 34 64 
E-mail: michael.williams@unep.ch 


Regional Seas Coordinating Office 
UNEP-administered Regional Seas Programmes: 
Mediterranean (Barcelona Convention); West 
and Central Africa (Abidjan Convention); Wider 
Caribbean (Cartagena Convention); Eastern 
Africa (Nairobi Convention); North West Pacific; 
Asian Seas; North East Pacific (interim/partial 
administration by UNEP); Caspian Seas (Tehran 
Convention—interim administration by UNEP) 
P.O. Box 30552 
Nairobi, Kenya 
Phone: +254 20 7624 544 or 7624 033 
Fax: +254 20 7624 618 
E-mail: Ellik.Adler@unep.org 
Web: www.unep.ch/seas 


Intergovernmental Panel on Climate Change 
(IPCC) Secretariat 
C/o WMO 7bis, Avenue de la Paix 
C.P. No 2300, 1211 
Geneva 2, Switzerland 
Phone: +41 22 739 8208 8254 
Fax: +41 22 739 8025 or 8013 
E-mail: ipcc_sec@gateway.wmo.ch 
Web: www.ipcc.ch 


UNEP-ADMINISTERED CONVENTION 
SECRETARIATS 


Secretariat of the Convention on Biological 
Diversity (CBD) 
393 St Jacques Street, Office 300 
Montréal, Québec, Canada H2Y 1N9 
Phone: +1 514 288 2220 
Fax: +1 514 288 6588 
E-mail: secretariat@biodiv.org 
Web: www.biodiv.org 


Secretariat of the Convention on 
International Trade in Endangered Species 
of Wild Fauna and Flora (CITES) 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 81 39 / 40 
Fax: +41 22 797 34 17 
E-mail: cites@unep.ch 
Web: www.cites.org 


Secretariat of the Multilateral Fund for the 
Implementation of the Montreal Protocol 
1800 McGill College Avenue, 27th Floor 
Montreal, Quebec, Canada H3A 3J6 
Phone: +1 514 282 1122 
Fax: +1 514 282 0068 
E-mail: secretariat@unmfs.org 


Secretariat of the Vienna Convention and 
the Montreal Protocol (Ozone Secretariat) 
Located at UNEP HQ 
Phone: +254 20 7623 851 
Fax: +254 20 7623 601 / 7623 913 
E-mail: ozoneinfo@unep.org 
Web: www.unep.org/ozone 


Secretariat of the Convention on the 
Conservation of Migratory Species of Wild 
Animals (CMS) 
United Nations Premises in Bonn 
Martin-Luther-King-Str. 8 
53175 Bonn, Germany 
Phone: +49 228 815 2401 / 2 
Fax: +49 228 815 2449 
E-mail: cms@unep.de 
Web: www.wcmc.org.uk/cms 
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Interim Secretariat of the Rotterdam Convention on the 
Prior Informed Consent Procedure for Certain Hazardous 
Chemicals and Pesticides in International Trade 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine, 
Geneva, Switzerland 
Phone: +41 22 917 81 83 
Fax: +41 22 797 34 60 
E-mail: pic@unep.ch 
Web: www.pic.int 


Secretariat of the Basel Convention 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine 
Geneva, Switzerland 
Phone: +41 22 917 82 18 
Fax: +41 22 797 34 54 
E-mail: sbc@unep.ch 
Web: www.basel.int 


Interim Secretariat of the Stockholm Convention on 
Persistent Organic Pollutants 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine 
Geneva, Switzerland 
Phone: +41 22 917 81 91 
Fax: +41 22 797 34 60 
E-mail: pops@unep.ch 
Web: www.pops.int 


United Nations Scientific Committee on the Effects of 
Atomic Radiation (UNSCEAR) 
Vienna International Centre 
P.O Box 500 
A-1400 Vienna, Austria 
Phone: +43 1 26060 4330 
Fax: +43 1 26060 4330 
E-mail: unscear@unscear.ord 
Web: www.unscear.org 


DIVISION OF COMMUNICATIONS AND PUBLIC 
INFORMATION (DCPI) 
Media Services; Audio-visual and Graphics; Outreach 
and Special Events; Children and Youth / Sports and the 
Environment; Library and Documentation; Publishing 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7623 293 
Fax: +254 20 7623 927 / 692 
E-mail: unepinfo@unep.org 
Web: www.unep.org 


UNEP Publications 
SMI (Distribution Service) Ltd 
P.O. Box 119 
Stevenage 
Herts SGI 4TP United Kingdom 
Tel: 44 1438 748111 
Fax: 44 1438 748844 
Email: orders@earthprint.com 
Web: www.earthprint.com 


DIVISION OF GLOBAL ENVIRONMENT 
FACILITY COORDINATION (DGEF) 
Biodiversity/Biosafety; International Waters; 
Persistent Organic Pollutants; Climate 
Change/Ozone Depletion; Land Degradation; 
Medium Size Projects; Scientific and 
Technical Advisory Panel (STAP) Secretariat 


Division Headquarters 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7624 165 
Fax: +254 20 76240 41 
E-mail: ahmed.djoghlaf@unep.org 
Web: www.unep.org/gef 


UNEP/GEF Liaison Office, Washington DC 
1707 H Street, NW Suite 300 
Washington, DC 20006 
Phone: +1 202 974 1312 
Fax: +1 202 223 2004 
E-mail: kristin.mclaughlin@rona.unep.org 


UNEP/GEF Project on Development of 
National Biosafety Frameworks 
International Environment House 
11-13 chemin des Anémones 
CH-1219 Châtelaine 
Geneva, Switzerland 
Phone: +41 22 917 84 10 
Fax: +41 22 917 80 70 
E-mail: biosafety@unep.ch 
Web: www.unep.ch/biosafety 


UNEP/GEF Project on Reversing 
Environmental Degradation Trends in the 
South China Sea and Gulf of Thailand 
UNEP/GEF Project Co-ordinating Unit 
United Nations Building 2nd Floor, Block B 
Rajdamnern Avenue, Bangkok 10200, 
Thailand 
Phone: +66 2 288 1886 
Fax: +66 2 288-1094 or 281 2428 
E-mail: pernetta@un.org 
Web: www.unepscs.org 


GEF Scientific and Technical Advisory Panel 
(STAP) Secretariat 
UNEP, 1707 H St. NW, Suite 300 
Washington D.C. 20006, USA 
Phone: +1 202 974-1311 
Fax: +1 202 223-2004 
E-mail: guadalupe.duron@rona.unep.org 
Web site: http://stapgef.unep.org 
and 
P.O. Box 30552 
Nairobi 00100, Kenya 
Phone: +254 20 7624 159 
Fax: +254 20 7623 140 
E-mail: anne-marie.verbeken@unep.org 
Web: http://stapgef.unep.org 
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Mediterranean SPA Protocol 


Protocol Concerning Mediterranean Specially Protected Areas 


Adopted in Geneva, Switzerland, on 3 April 1982, in force 1986 (revised in Barcelona, Spain, on 10 June 1995) 


 


The Contracting Parties to the present Protocol, 


Being Parties to the Convention for the Protection of the Mediterranean Sea against 


Pollution, adopted at Barcelona on 16 February 1976, 


Conscious of the danger threatening the environment of the Mediterranean Sea Area as a 


whole, in view of the increasing human activities in the region, 


Taking into account the special hydrographic and ecological characteristics of the 


Mediterranean Sea Area, 


Stressing the importance of protecting and, as appropriate, improving the state of the natural 


resources and natural sites of the Mediterranean Sea, as well as of their cultural heritage in 


the region among other means by the establishment of specially protected areas including 


marine areas and their environment, 


Desirous of establishing close co-operation among themselves in order to achieve that 


objective, 


Have agreed as follows: 


Article 1 


1. The Contracting Parties to this Protocol (hereinafter referred to as "the Parties") shall take 


all appropriate measures with a view to protecting those marine areas which are important for 


the safeguard of the natural resources and natural sites of the Mediterranean Sea Area, as 


well as for the safeguard of their cultural heritage in the region. 


2. Nothing in this Protocol shall prejudice the codification and development of the law of the 


sea by the United Nations Conference on the Law of the Sea convened pursuant to resolution 


2750 C (XXV) of the General Assembly of the United Nations, nor the present or future 


claims and legal views of any State concerning the law of the sea and the nature and extent of 


coastal and flag State jurisdiction. 


Article 2 


For the purposes of the designation of specially protected areas (hereinafter referred to as 


"protected areas"), the area to which this Protocol applies shall be the Mediterranean Sea 


Area as defined in article 1 of the Convention for the Protection of the Mediterranean Sea 


against Pollution (hereinafter referred to as "the Convention"); it being understood that for 


the purposes of the present Protocol, it shall be limited to the territorial waters of the Parties 







and may include waters on the landward side of the baseline from which the breadth of the 


territorial sea is measured and extending, in the case of watercourses, up to the freshwater 


limit. It may also include wetlands or coastal areas designated by each of the Parties. 


Article 3 


1. The Parties shall, to the extent possible, establish protected areas and shall endeavour to 


undertake the action necessary in order to protect those areas and, as appropriate, restore 


them, as rapidly as possible. 


2. Such areas shall be established in order to safeguard in particular: 


(a) – sites of biological and ecological value; – the genetic diversity, as well as satisfactory 


population levels, of species, and their breeding grounds and habitats; – representative types 


of ecosystems, as well as ecological processes; 


(b) sites of particular importance because of their scientific, aesthetic, historical, 


archaeological, cultural or educational interest. 


Article 4 


The Parties to this Protocol shall, at their first meeting, formulate and adopt, if necessary in 


cooperation with the competent international organizations, common guidelines and, if 


needed standards or criteria dealing in particular with: 


(a) the selection of protected areas; (b) the establishment of protected areas; (c) the 


management of protected areas; (d) the notification of information on protected areas. 


Article 5 


The Parties may strengthen the protection of a protected area by establishing, within the area 


to which this Protocol applies, one or more buffer areas in which activities are less severely 


restricted while remaining compatible with the purposes of the protected area. 


Article 6 


1. If a Party intends to establish a protected area contiguous to the frontier or to the limits of 


the zone of national jurisdiction of another Party, the competent authorities of the two Parties 


shall endeavour to consult each other with a view to reaching agreement on the measures to 


be taken and shall, among other things, examine the possibility of the establishment by the 


other Party of a corresponding protected area or the adoption by it of any other appropriate 


measure. 


2. If a Party intends to establish a protected area contiguous to the frontier or to the limits of 


the zone of national jurisdiction of a State which is not a party to this Protocol, the Party shall 


endeavour to work together with the competent authorities of that State with a view to 


holding the consultations referred to in the preceding paragraph. 


3. If contiguous protected areas are established by two Parties, or by one Party and by a State 







which is not a party to this Protocol, special agreements may provide for the means whereby 


the consultation or the collaboration contemplated in paragraphs 1 and 2 respectively may 


take place. 


4. If a State which is not a party to this Protocol intends to establish a protected area 


contiguous to the frontier or to the limits of the zone of national jurisdiction of a Party to this 


Protocol, the latter shall endeavour to work together with that State with a view to holding 


consultations, and possibly concluding a special agreement as referred to in paragraph 3. 


Article 7 


The Parties, having regard to the objectives pursued and taking into account the 


characteristics of each protected area, shall, in conformity with the rules of the international 


law, progressively take the measures required, which may include: 


(a) the organization of a planning and management system; 


(b) the prohibition of the dumping or discharge of wastes or other matter which may impair 


the protected area; 


(c) the regulation of the passage of ships and any stopping or anchoring; 


(d) the regulation of fishing and hunting and of the capture of animals and harvesting of 


plants; 


(e) the prohibition of the destruction of plant life or animals and of the introduction of exotic 


species; 


(f) the regulation of any act likely to harm or disturb the fauna or flora, including the 


introduction of indigenous zoological or botanical species; 


(g) the regulation of any activity involving the exploration or exploitation of the sea-bed or 


its subsoil or a modification of the sea-bed profile; 


(h) the regulation of any activity involving a modification of the profile of the soil or the 


exploitation of the subsoil of the land part of a marine protected area; 


(i) the regulation of any archaeological activity and of the removal of any object which may 


be considered as an archaeological object; 


(j) the regulation of trade in and import and export of animals, parts of animals, plants, parts 


of plants and archaeological objects which originate in protected areas and are subject to 


measures of protection; 


(k) any other measure aimed at safeguarding ecological and biological processes in protected 


areas. 


Article 8 







1. The Parties shall give appropriate publicity to the establishment of protected areas, as well 


as of the areas provided for in article 5, and to their markings and the regulations applying 


thereto. 


2. The information referred to in the preceding paragraph shall be notified to the 


Organization designated in article 13 of the Convention (hereinafter referred to as "the 


Organization") which shall compile and keep up to date a directory of protected areas in the 


area to which this Protocol applies. The Parties shall supply the Organization with all the 


information necessary for that purpose. 


Article 9 


1. The Parties shall, in promulgating protective measures, take into account the traditional 


activities of their local populations. To the fullest extent possible, no exemption which is 


allowed for this reason shall be such as: 


(a) to endanger either the maintenance of ecosystems protected under the terms of the present 


Protocol or the biological processes contributing to the maintenance of those ecosystems; 


(b) to cause either the extinction of, or any substantial reduction in, the number of individuals 


making up the species or animal and plant populations within the protected ecosystems, or 


any ecologically connected species or populations, particularly migratory species and rare, 


endangered or endemic species. 


2. Parties which allow exemptions with regard to protective measures or do not apply such 


measures strictly shall inform the Organization accordingly. 


Article 10 


The Parties shall encourage and develop scientific and technical research on their protected 


areas and on the ecosystems and archaeological heritage of those areas. 


Article 11 


The Parties shall endeavour to inform the public as widely as possible of the significance and 


interest of the protected areas and of the scientific knowledge which may be gained from 


them from the point of view of both nature conservation and archaeology. Such information 


should have an appropriate place in education programmes concerning the environment and 


history. The Parties should also endeavour to promote the participation of their public and 


their nature conservation organizations in appropriate measures which are necessary for the 


protection of the areas concerned. 


Article 12 


The Parties shall, to the extent possible, establish a co-operation programme to co-ordinate 


the establishment, planning, management and conservation of protected areas, with a view to 


creating a network of protected areas in the Mediterranean region, taking fully into account 


existing networks, especially that of biosphere reserves of UNESCO. There shall be regular 


exchanges of information concerning the characteristics of the protected areas, the experience 







acquired and the problems encountered. 


The Parties shall, in accordance with the procedures set forth in article 14, exchange 


scientific and technical information concerning current or planned research and the results 


expected. They shall, to the fullest extent possible, co-ordinate their research. They shall, 


moreover, endeavour to define jointly or to standardize the scientific methods to be applied in 


the selection, management and monitoring of protected areas. 


Article 14 


1. In applying the principles of co-operation set forth in articles 12 and 13, the Parties shall 


forward to the Organization: 


(a) comparable information for monitoring the biological development of the Mediterranean 


environment; 


(b) reports, publications and information of a scientific, administrative and legal nature, in 


particular: 


– on the measures taken by the Parties in pursuance of this Protocol for the protection of the 


protected areas; – on the species present in the protected areas; – on any threats to those 


areas, especially those which may come from sources of pollution outside their control. 


2. The Parties shall designate persons responsible for protected areas. Those persons shall 


meet at least once every two years to discuss matters of joint interest and especially to 


propose recommendations concerning scientific, administrative and legal information as well 


as the standardization and processing of data. 


Article 15 


1. The Parties shall, directly or with the assistance of competent regional or other 


international organizations or bilaterally, co-operate, on the entry into force of this Protocol, 


in formulating and implementing programmes of mutual assistance and of assistance to those 


developing countries which express a need for it in the selection, establishment and 


management of protected areas. 


2. The programmes contemplated in the preceding paragraph should relate, in particular, to 


the training of scientific and technical personnel, scientific research, and the acquisition, 


utilization and production by those countries of appropriate equipment on advantageous 


terms to be agreed among the Parties concerned. 


Article 16 


Changes in the delimitation or legal status of a protected area or the suppression of all or part 


of such an area may not take place except under a similar procedure to that followed for its 


establishment. 


Article 17 







1. The ordinary meetings of the Parties to this Protocol shall be held in conjunction with the 


ordinary meetings of the Contracting Parties to the Convention held pursuant to article 14 of 


the Convention. The Parties may also hold extraordinary meetings in conformity with that 


article. 


2. It shall be the function of the meetings of the Parties to this Protocol, in particular: 


(a) to keep under review the implementation of this Protocol; 


(b) to consider the efficacy of the measures adopted, having regard in particular to the area to 


which the Protocol applies, and to examine the need for other measures, in particular in the 


form of annexes, or for envisaging, if necessary, an alteration to that area, in conformity with 


the provisions of article 16 of the Convention; 


(c) to adopt, review and amend as required any annex to this Protocol; (d) to monitor the 


establishment and development of the network of protected areas provided by article 12, and 


to adopt guidelines to facilitate the establishment and development of that system and to 


increase co-operation among the Parties; 


(e) to consider the recommendations made by the meetings of the persons responsible for the 


protected areas, as provided by article 14, paragraph 2; 


(f) to consider reports transmitted by the Parties to the Organization under article 20 of the 


Convention and any other information which the Parties may transmit to the Organization or 


to the meeting of the Parties. 


Article 18 


1. The provisions of the Convention relating to any protocol shall apply with respect to the 


present Protocol. 


2. The rules of procedure and the financial rules adopted pursuant to article 18, paragraph 2, 


of the Convention shall apply with respect to this Protocol unless the Parties to this Protocol 


agree otherwise. 


3. This Protocol shall be open for signature, at Geneva on 3 and 4 April 1982, and at Madrid 


from 5 April 1982 to 2 April 1983 by any Contracting Party to the Convention and any State 


invited to the Conference of Plenipotentiaries on the Protocol concerning Mediterranean 


Specially Protected Areas held at Geneva on 2 and 3 April 1982. It shall also be open for 


signature from 5 April 1982 to 2 April 1983 by any regional economic grouping of which at 


least one member is a coastal State of the Mediterranean Sea Area and which exercises 


competence in fields covered by this Protocol. 


4. This Protocol shall be subject to ratification acceptance or approval. Instruments of 


ratification, acceptance or approval shall be deposited with the Government of Spain, which 


will assume the functions of Depositary. 


5. As from 3 April 1983, this Protocol shall be open for accession by the Contracting Parties 







to the Convention and by any State or grouping referred to in paragraph 3. 


6. This Protocol shall enter into force on the thirtieth day following the deposit of at least six 


instruments of ratification, acceptance or approval of, or accession to, the Protocol. 


In witness whereof the undersigned, being duly authorized, have signed this Protocol. 


Done at Geneva on this third day of April one thousand nine hundred and eighty-two in a 


single copy in the Arabic, English, French and Spanish languages, the four texts being 


equally authoritative. 
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ATS  Antarctic Treaty System  


CCAMLR  Commission for the Conservation of Antarctic Marine Living Resources  


CIDIE  Committee of International Development Institutions on the Environment  


CMEA  Council for Mutual Economic Assistance  


DIESA  United Nations Department for International Economic and Social Affairs  


ECB  United Nations Environment Coordination Board  


ECE  Economic Commission for Europe  


EEC  European Economic Community  


EEZ  Exclusive Economic Zones  


ELC  Environment Liaison Centre  


FAO  Food and Agriculture Organization of the United Nations  


GATT  General Agreement on Tariffs and Trade  


GDP  gross domestic product  


GEMS  Global Environment Monitoring System  


GESAMP  Group of Experts on Scientific Aspect of Marine Pollution  


OECD  Organization for Economic Co-operation and Development  


ODA  Official Development Assistance  


PPP  Polluter Pays Principle  


TNCs  transnational corporations  


UNCHS  United Nations Centre for Human Settlements (HABITAT)  


UNCTAD  United Nations Conference on Trade and Development  


UNDA  United Nations Disarmament Association  


UNDRO  Office of the United Nations Disaster Relief Co-ordinator  


UNEP  United Nations Environment Programme  


UNESCO  United Nations Educational, Scientific, and Cultural Organization  


UNIDO  United Nations Industrial Development Organization  


WHO  World Health Organization  


WMO  World Meteorological Organization  


WRI  World Resources Institute  


WWF  World Wildlife Fund  


 


The grouping of countries in the presentation of data is indicated in the appropriate places. The term 'industrial 
countries' generally encompasses the UN categories of developed market economies and the socialist 
countries of Eastern Europe and the USSR. Unless otherwise indicated, the term 'developing country' refers to 
the UN grouping of developing-country market economies and the socialist countries of Asia. The term 'Third 
World', unless the context implies otherwise, generally refers to the developing-country market economies as 
defined by the UN.  


Unless indicated otherwise, tons are metric (1,000 kilogrammes, or 2,204.6 pounds). Dollars are current U.S. 
dollars or U.S. dollars for the year specified. 
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Our Common Future 
Chairman's Foreword  
From A/42/427. Our Common Future: Report of the World Commission on Environment and Development 
 
"A global agenda for change" - this was what the World Commission on Environment and Development was 
asked to formulate. It was an urgent call by the General Assembly of the United Nations:  


• to propose long-term environmental strategies for achieving sustainable development by the year 2000 
and beyond;  


• to recommend ways concern for the environment may be translated into greater co-operation among 
developing countries and between countries at different stages of economical and social development 
and lead to the achievement of common and mutually supportive objectives that take account of the 
interrelationships between people, resources, environment, and development;  


• to consider ways and means by which the international community can deal more effectively with 
environment concerns; and  


• to help define shared perceptions of long-term environmental issues and the appropriate efforts needed 
to deal successfully with the problems of protecting and enhancing the environment, a long term agenda 
for action during the coming decades, and aspirational goals for the world community.  


When I was called upon by the Secretary-General of the United Nations in December 1983 to establish and 
chair a special, independent commission to address this major challenge to the world community, I was acutely 
aware that this was no small task and obligation, and that my day-to day responsibilities as Party leader made it 
seem plainly prohibitive. What the General Assembly asked for also seemed to be unrealistic and much too 
ambitious. At the same time, it was a clear demonstration of the widespread feeling of frustration and 
inadequacy in the international community about our own ability to address the vital global issues and deal 
effectively with them.  


The fact is a compelling reality, and should not easily be dismissed. Since the answers to fundamental and 
serious concerns are not at hand, there is no alternative but to keep on trying to find them.  


All this was on my mind when the Secretary-General presented me with an argument to which there was no 
convincing rebuttal: No other political leader had become Prime Minister with a background of several years of 
political struggle, nationally and internationally, as an environment minister. This gave some hope that the 
environment was not destined to remain a side issue in central, political decision making.  


In the final analysis, I decided to accept the challenge. The challenge of facing the future, and of safeguarding 
the interests of coming generations. For it was abundantly clear: We needed a mandate for change.  


 


We live in an era in the history of nations when there is greater need than ever for co-ordinated political action 
and responsibility. The United Nations and its Secretary-General are faced with an enormous task and burden. 
Responsibly meeting humanity's goals and aspirations will require the active support of us all.  


My reflections and perspective were also based on other important parts of ray own political experience: the 
preceding work of the Brandt Commission on North South issues, and the Palme Commission on security and 
disarmament issues, on which I served.  


I was being asked to help formulate a third and compelling call for political action: After Brandt's Programme for 
Survival and Common Crisis, and after Palme's Common Security, would come Common Future. This was my 
message when Vice Chairman Mansour Khalid and I started work on the ambitious task set up by the United 
Nations. This report, as presented to the UN General Assembly in 1987, is the result of that process.  
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Perhaps our most urgent task today is to persuade nations of the need to return to multilateralism. The 
challenge of reconstruction after the Second World War was the real motivating power behind the 
establishment of our post-war international economic system. The challenge of finding sustainable 
development paths ought to provide the impetus - indeed the imperative - for a renewed search for multilateral 
solutions and a restructured international economic system of co-operation. These challenges cut across the 
divides of national sovereignty, of limited strategies for economic gain, and of separated disciplines of science.  


After a decade and a half of a standstill or even deterioration in global co-operation, I believe the time has come 
for higher expectations, for common goals pursued together, for an increased political will to address our 
common future.  


There was a time of optimism and progress in the 1960s, when there was greater hope for a braver new world, 
and for progressive international ideas. Colonies blessed with natural resources were becoming nations. The 
locals of co-operation and sharing seemed to be seriously pursued. Paradoxically, the 1970s slid slowly into 
moods of reaction and isolation while at the same time a series of UN conferences offered hope for greater co-
operation on major issues. The 1972 UN Conference on the Human Environment brought the industrialized and 
developing nations together to delineate the "rights" of the human family to a healthy and productive 
environment. A string of such meetings followed: on the rights of people to adequate food, to sound housing, to 
safe water, to access to means of choosing the size of their families.  


The present decade has been marked by a retreat from social concerns. Scientists bring to our attention urgent 
but complex problems bearing on our very survival: a warming globe, threats to the Earth's ozone layer, deserts 
consuming agricultural land. We respond by demanding more details, and by assigning the problems to 
institutions ill-equipped to cope with them. Environmental degradation, first seen as mainly a problem of the rich 
nations and a side effect of industrial wealth, has become a survival issue for developing nations. It is part of 
the downward spiral of linked ecological and economic decline in which many of the poorest nations are 
trapped. Despite official hope expressed on all sides, no trends identifiable today, no programmes or policies, 
offer any real hope of narrowing the growing gap between rich and poor nations. And as part of our 
"development", we have amassed weapons arsenals capable of diverting the paths that evolution has followed 
for millions of years and of creating a planet our ancestors would not recognize.  


When the terms of reference of our Commission were originally being discussed in 1982, there were those who 
wanted its considerations to be limited to "environmental issues" only. This would have been a grave mistake. 
The environment does not exist as a sphere separate from human actions, ambitions, and needs, and attempts 
to defend it in isolation from human concerns have given the very word "environment" a connotation of naivety 
in some political circles. The word "development" has also been narrowed by some into a very limited focus, 
along the lines of "what poor nations should do to become richer", and thus again is automatically dismissed by 
many in the international arena as being a concern of specialists, of those involved in questions of 
"development assistance".  


But the "environment" is where we all live; and "development" is what we all do in attempting to improve our lot 
within that abode. The two are inseparable. Further, development issues must be seen as crucial by the 
political leaders who feel that their countries have reached a plateau towards which other nations must strive. 
Many of the development paths of the industrialized nations are clearly unsustainable. And the development 
decisions of these countries, because of their great economic and political power, will have a profound effect 
upon the ability of all peoples to sustain human progress for generations to come.  


Many critical survival issues are related to uneven development, poverty, and population growth. They all place 
unprecedented pressures on the planet's lands, waters, forests, and other natural resources, not least in the 
developing countries. The downward spiral of poverty and environmental degradation is a waste of 
opportunities and of resources. In particular, it is a waste of human resources. These links between poverty, 
inequality, and environmental degradation formed a major theme in our analysis and recommendations. What 
is needed now is a new era of economic growth - growth that is forceful and at the same time socially and 
environmentally sustainable.  


Due to the scope of our work, and to the need to have a wide perspective. I was very much aware of the need 
to put together a highly qualified and influential political and scientific team, to constitute a truly independent 
Commission. This was an essential part of a successful process. Together, we should span the globe, and pull 
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together to formulate an interdisciplinary, integrated approach to global concerns and our common future. We 
needed broad participation and a clear majority of members from developing countries, to reflect world realities. 
We needed people with wide experience, and from all political fields, not only from environment or development 
and political disciplines, but from all areas of vital decision making that influence economic and social progress, 
nationally and internationally.  


We therefore come from widely differing backgrounds: foreign ministers, finance and planning officials, 
policymakers in agriculture, science, and technology. Many of the Commissioners are cabinet ministers and 
senior economists in their own nations, concerned largely with the affairs of those countries. As 
Commissioners, however, we were acting not in our national roles but as individuals; and as we worked, 
nationalism and the artificial divides between "industrialized" and "developing", between East and West, 
receded. In their place emerged a common concern for the planet and the interlocked ecological and economic 
threats with which its people, institutions, and governments now grapple.  


During the time we met as a Commission, tragedies such as the African famines, the leak at the pesticides 
factory at Bhopal, India, and the nuclear disaster at Chernobyl, USSR appeared to justify the grave predictions 
about the human future that were becoming commonplace during the mid-1980s. But at public hearings we 
held on five continents, we also heard from the individual victims of more chronic, widespread disasters: the 
debt crisis, stagnating aid to and investment in developing countries, falling commodity prices and falling 
personal incomes. We became convinced that major changes were needed, both in attitudes and in the way 
our societies are organized.  


The question of population - of population pressure, of population and human rights - and the links between 
these related issues and poverty, environment, and development proved to be one of the more difficult 
concerns with which we had to struggle. The differences of perspective seemed at the outset to be 
unbridgeable, and they required a lot of thought and willingness to communicate across the divides of cultures, 
religions, and regions.  


Another such concern was the whole area of international economic relations. In these and in a number of 
other important aspects of our analysis and recommendations, we were able to develop broad agreement.  


The fact that we all became wiser, learnt to look across cultural and historical barriers, was essential. There 
were moments of deep concern and potential crisis, moments of gratitude and achievement, moments of 
success in building a common analysis and perspective. The result is clearly more global, more realistic, more 
forward looking than any one of us alone could have created. We joined the Commission with different views 
and perspectives, different values and beliefs, and very different experiences and insights. After these three 
years of working together, travelling, listening, and discussing, we present a unanimous report.  


I am deeply grateful to all the Commissioners for their dedication, their foresight and personal commitment to 
our common endeavour. It has been a truly wonderful team. The spirit of friendship and open communication, 
the meeting of minds and the process of learning and sharing, have provided an experience of optimism, 
something of great value to all of us, and, I believe, to the report and its message. We hope to share with 
others our learning process, and all that we have experienced together. It is something that many others will 
have to experience if global sustainable development is to be achieved.  


The Commission has taken guidance from people in all walks of life. It is to these people - to all the peoples of 
the world - that the Commission now addresses itself. In so doing we speak to people directly as well as to the 
institutions that they have established.  


The Commission is addressing governments, directly and through their various agencies and ministries. The 
congregation of governments, gathered in the General Assembly of the United Nations, will be the main 
recipients of this report.  


The Commission is also addressing private enterprise, from the one-person business to the great multinational 
company with a total economic turnover greater than that of many nations, and with possibilities for bringing 
about far-reaching changes and improvements.  
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But first and foremost our message is directed towards people, whose well being is the ultimate goal of all 
environment and development policies. In particular, the Commission is addressing the young. The world's 
teachers will have a crucial role to play in bringing this report to them.  


If we do not succeed in putting our message of urgency through to today's parents and decision makers, we 
risk undermining our children's fundamental right to a healthy, life-enhancing environment. Unless we are able 
to translate our words into a language that can reach the minds and hearts of people young and old, we shall 
not be able to undertake the extensive social changes needed to correct the course of development.  


The Commission has completed its work. We call for a common endeavour and for new norms of behaviour at 
all levels and in the interests of all. The changes in attitudes, in social values, and in aspirations that the report 
urges will depend on vast campaigns of education, debate and public participation.  


To this end, we appeal to "citizens" groups, to non governmental organizations, to educational institutions, and 
to the scientific community. They have all played indispensable roles in the creation of public awareness and 
political change in the past. They will play a crucial part in putting the world onto sustainable development 
paths, in laying the groundwork for Our Common Future.  


The process that produced this unanimous report proven that it is possible to join forces, to identify common 
goals, and to agree on common action. Each one of the Commissioners would have chosen different words if 
writing the report alone. Still, we managed to agree on the analysis, the broad remedies, and the 
recommendations for a sustainable course of development.  


In the final analysis, this is what it amounts to: furthering the common understanding and common spirit of 
responsibility so clearly needed in a divided world.  


 
Thousands of people all over the world have contributed to the work of the Commission, by intellectual means, 
by financial means, and by sharing their experiences with us through articulating their needs and demands. I 
am sincerely grateful to everyone who has made such contributions. Many of their names are found in Annexe 
2 of the report. My particular gratitude goes to Vice Chairman Mansour Khalid, to all the other members of the 
Commission, and to Secretary-General Jim MacNeill and his staff at our secretariat, who went above and 
beyond the call of duty to assist us. Their enthusiasm and dedication knew no limits. I want to thank the 
chairmen and members of the Intergovernmental Inter-sessional Preparatory Committee, who co-operated 
closely with the Commission and provided inspiration and support. I thank also the Executive Director of the 
United Nations Environment Programme, Dr. Mostafa Tolba, for his valuable, continuous support and interest.  
 
Gro Harlem Brundtland  
Oslo, 20 March 1987 
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1. In the middle of the 20th century, we saw our planet from space for the first time. Historians may eventually 
find that this vision had a greater impact on thought than did the Copernican revolution of the 16th century, 
which upset the human self-image by revealing that the Earth is not the centre of the universe. From space, we 
see a small and fragile ball dominated not by human activity and edifice but by a pattern of clouds, oceans, 
greenery, and soils. Humanity's inability to fit its activities into that pattern is changing planetary systems, 
fundamentally. Many such changes are accompanied by life-threatening hazards. This new reality, from which 
there is no escape, must be recognized - and managed.  


2. Fortunately, this new reality coincides with more positive developments new to this century. We can move 
information and goods faster around the globe than ever before; we can produce more food and more goods 
with less investment of resources; our technology and science gives us at least, the potential to look deeper 
into and better understand natural systems. From space, we can see and study the Earth as an organism 
whose health depends on the health of al its parts. We have the power to reconcile human affairs with natural 
laws and to thrive in the process. In this our cultural and spiritual heritages can reinforce our economic interests 
and survival imperatives.  


3. This Commission believes that people can build a future that is more prosperous, more just, and more 
secure. Our report, Our Common Future , is not a prediction of ever increasing environmental decay, poverty, 
and hardship in an ever more polluted world among ever decreasing resources. We see instead the possibility 
for a new era of economic growth, one that must be based on policies that sustain and expand the 
environmental resource base. And we believe such growth to be absolutely essential to relieve the great 
poverty that is deepening in much of the developing world.  


4. But the Commission's hope for the future is conditional on decisive political action now to begin managing 
environmental resources to ensure both sustainable human progress and human survival. We are not 
forecasting a future; we are serving a notice - an urgent notice based on the latest and best scientific evidence - 
that the time has come to take the decisions needed to secure the resources to sustain this and coming 
generations. We do not offer a detailed blueprint for action, but instead a pathway by which the peoples of the 
world may enlarge their spheres of cooperation.  


I. The Global Challenge 


1. Successes and failures 


5. Those looking for success and signs of hope can find many: infant mortality is falling; human life expectancy 
is increasing; the proportion of the world's adults who can read and write is climbing; the proportion of children 
starting school is rising; and global food production increases faster than the population grows.  


6. But the same processes that have produced these gains have given rise to trends that the planet and its 
people cannot long bear. These have traditionally been divided into failures of 'development' and failures in the 
management of our human environment. On the development side, in terms of absolute numbers there are 
more hungry people in the world than ever before, and their numbers are increasing. So are the numbers who 
cannot read or write, the numbers without safe water or safe and sound homes, and the numbers short of 
woodfuel with which to cook and warm themselves. The gap between rich and poor nations is widening - not 
shrinking - and there is little prospect, given present trends and institutional arrangements, that this process will 
be reversed.  


7. There are also environmental trends that threaten to radically alter the planet, that threaten the lives of many 
species upon it. including the human species. Each year another 6 million hectares of productive dryland turns 
into worthless desert. Over three decades, this would amount to an area roughly as large as Saudi Arabia. 
More than 11 million hectares of forests are destroyed yearly, and this, over three decades, would equal an 
area about the size of India. Much of this forest is converted to low-grade farmland unable to support the 
farmers who settle it. In Europe, acid precipitation kills forests and lakes and damages the artistic and 
architectural heritage of nations; it may have acidified vast tracts of soil beyond reasonable hope of repair. The 
burning of fossil fuels puts into the atmosphere carbon dioxide, which is causing gradual global warming. This 
'greenhouse effect' may by early next century have increased average global temperatures enough to shift 
agricultural production areas, raise sea levels to flood coastal cities, and disrupt national economies. Other 
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industrial gases threaten to deplete the planet's protective ozone shield to such an extent that the number of 
human and animal cancers would rise sharply and the oceans' food chain would be disrupted, industry and 
agriculture put toxic substances into the human food chain and into underground water tables beyond reach of 
cleansing.  


8. There has been a growing realization in national governments and multilateral institutions that it is impossible 
to separate economic development issues from environment issues; many forms of development erode the 
environmental resources upon which they must be based, and environmental degradation can undermine 
economic development. Poverty is a major cause and effect of global environmental problems. It is therefore 
futile to attempt to deal with environmental problems without a broader perspective that encompasses the 
factors underlying world poverty and international inequality.  


9. These concerns were behind the establishment in 1983 of the World Commission on Environment and 
Development by the UN General Assembly. The Commission is an independent body, linked to but outside the 
control of governments and the UN system. The Commission's mandate gave it three objectives: to re-examine 
the critical environment and development issues and to formulate realistic proposals for dealing with them; to 
propose new forms of international cooperation on these issues that will influence policies and events in the 
direction of needed changes; and to raise the levels of understanding and commitment to action of individuals, 
voluntary organizations, businesses, institutes, and governments.  


10. Through our deliberations and the testimony of people at the public hearings we held on five continents, all 
the commissioners came to focus on one central theme: many present development trends leave increasing 
numbers of people poor and vulnerable, while at the same time degrading the environment. How can such 
development serve next century's world of twice as many people relying on the same environment? This 
realization broadened our view of development. We came to see it not in its restricted context of economic 
growth in developing countries. We came to see that a new development path was required, one that sustained 
human progress not just in a few pieces for a few years, but for the entire planet into the distant future. Thus 
'sustainable development' becomes a goal not just for the 'developing' nations, but for industrial ones as well.  


2. The Interlocking Crises 


11. Until recently, the planet was a large world in which human activities and their effects were neatly 
compartmentalized within nations, within sectors (energy, agriculture, trade), and within broad areas of concern 
(environment, economics, social). These compartments have begun to dissolve. This applies in particular to the 
various global 'crises' that have seized public concern, particularly over the past decade. These are not 
separate crises: an environmental crisis, a development crisis, an energy crisis. They are all one.  


12. The planet is passing through a period of dramatic growth and fundamental change. Our human world of 5 
billion must make room in a finite environment for another human world. The population could stabilize at 
between 8 and 14 billion sometime next century, according to UN projections. More than 90 per cent of the 
increase will occur in the poorest countries, and 90 per cent of that growth in already bursting cities.  


13. Economic activity has multiplied to create a $13 trillion world economy, and this could grow five to tenfold in 
the coming half century. Industrial production has grown more than fiftyfold over the past century, four-fifths of 
this growth since 1950. Such figures reflect and presage profound impacts upon the biosphere, as the world 
invests in houses, transport, farms, and industries. Much of the economic growth pulls raw material from 
forests, soils, seas, and waterways.  


The World Commission on Environment and Development first met in October 1984. and published its Report 
900 days later, in April 1987. Over those few days:  


• The drought-triggered, environment-development crisis in Africa peaked, putting 36 million people at risk, 
killing perhaps a million.  


• A leak from a pesticides factory in Bhopal, India, killed more than 2,000 people and blinded and injured 
over 200,000 more.  


• Liquid gas tanks exploded in Mexico City, killing 1,000 and leaving thousands more homeless.  
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• The Chernobyl nuclear reactor explosion sent nuclear fallout across Europe, increasing the risks of future 
human cancers.  


• Agricultural chemicals, solvents, and mercury flowed into the Rhine River during a warehouse fire in 
Switzerland, killing millions of fish and threatening drinking water in the Federal Republic of Germany and 
the Netherlands.  


• An estimated 60 million people died of diarrhoeal diseases related to unsafe drinking water and 
malnutrition; most of the victims were children.  


14. A mainspring of economic growth is new technology, and while this technology offers the potential for 
slowing the dangerously rapid consumption of finite resources, it also entails high risks, including new forms of 
pollution and the introduction to the planet of new variations of life forms that could change evolutionary 
pathways. Meanwhile, the industries most heavily reliant on environmental resources and most heavily polluting 
are growing most rapidly in the developing world, where there is both more urgency for growth and less 
capacity to minimize damaging side effects.  


15. These related changes have locked the global economy and global ecology together in new ways. We have 
in the past been concerned about the impacts of economic growth upon the environment. We are now forced to 
concern ourselves with the impacts of ecological stress - degradation of soils, water regimes, atmosphere, and 
forests upon our economic prospects. We have in the more recent past been forced to face up to a sharp 
increase in economic interdependence among nations. We are now forced to accustom ourselves to an 
accelerating ecological interdependence among nations. Ecology and economy are becoming ever more 
interwoven locally, regionally, nationally, and globally into a seamless net of causes and effects.  


16. Impoverishing the local resource base can impoverish wider areas: deforestation by highland farmers 
causes flooding on lowland farms; factory pollution robs local fishermen of their catch. Such grim local cycles 
now operate nationally and regionally. Dryland degradation sends environmental refugees in their millions 
across national borders. Deforestation in Latin America and Asia is causing more floods, and more destructive 
floods, in downhill, downstream nations. Acid precipitation and nuclear fallout have spread across the borders 
of Europe. Similar phenomena are emerging on a global scale, such as global warming and loss of ozone. 
Internationally traded hazardous chemicals entering foods are themselves internationally traded. In the next 
century, the environmental pressure causing population movements may be increase sharply, while barriers to 
that movement may be even firmer than they are now.  


17. Over the past few decades, life-threatening environmental concerns have surfaced in the developing world. 
Countrysides are coming under pressure from increasing numbers of farmers and the landless. Cities are filling 
with people, cars, and factories. Yet at the same time these developing countries oust operate in a world in 
which the resources gap between most developing and industrial nations is widening, in which the industrial 
world dominates in the rule-making of some key international bodies and in which the industrial world has 
already used much of the planet's ecological capital. This inequality is the planet's main 'environmental' 
problem; it is also its main 'development' problem.  


18. International economic relationships pose a particular problem for environmental management in many 
developing countries. Agriculture, forestry, energy production, and mining generate at least half the gross 
national product of many developing countries and account for even larger shares of livelihoods and 
employment. Exports of natural resources remain a large factor in their economies, especially for the least 
developed. Most of these countries face enormous economic pressures, both international and domestic, to 
overexploit their environmental resource base.  


19. The recent crisis in Africa best and most tragically illustrates the ways in which economics and ecology can 
interact destructively and trip into disaster. Triggered by drought, its real causes lie deeper. They are to be 
found in part in national policies that gave too little attention, too late, to the needs of smallholder agriculture 
and to the threats posed by rapidly rising populations. Their roots extend also to a global economic system that 
takes more out of a poor continent than it puts in. Debts that they cannot pay force African nations relying on 
commodity sales to overuse their fragile soils, thus turning good land to desert. Trade barriers in the wealthy 
nations - and in many developing nations - make it hard for African nations to sell their goods for reasonable 







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


returns, putting yet more pressure on ecological systems. Aid from donor nations has not only been inadequate 
in scale, but too often has reflected the priorities of the nations giving the aid, rather than the needs of the 
recipients.  


The Commission has sought ways in which global development can be put on a sustainable path into the 21st 
Century. Some 5,000 days will elapse between the publication of our report and the first day of the 21st 
Century. What environmental crises lie in store over those 5,000 days?  


During the 1970s, twice as many people suffered each year from 'natural' disasters as during the 1960s. The 
disasters most directly associated with environment/development mismanagement - droughts and floods - 
affected the most people and increased most sharply in terms of numbers affected. Some 18.5 million people 
were affected by drought annually in the 1960s, 24.4 million in the 1970s. There were 5.2 million flood victims 
yearly in the 1960s, 15.4 million in the 1970s. Numbers of victims of cyclones and earthquakes also shot up as 
growing numbers of poor people built unsafe houses on dangerous ground.  


The results are not in for the 1960s. But we have seen 35 billion afflicted by drought in Africa alone and tens of 
millions affected by the better managed and thus less-publicized Indian drought. Floods have poured off the 
deforested Andes and Himalayas with increasing force. The 1960s seem destined to sweep this dire trend on 
into a crisis-filled 1990s.  


20. The production base of other developing world areas suffers similarly from both local failures and from the 
workings of international economic systems. As a consequence of the 'debt crisis' of Latin America, that 
continent's natural resources are now being used not for development but to meet financial obligations to 
creditors abroad. This approach to the debt problem is short-sighted from several standpoints: economic, 
political, and environmental. It requires relatively poor countries simultaneously to accept growing poverty while 
exporting growing amounts of scarce resources.  


21. A majority of developing countries now have lower per capita incomes than when the decade began. Rising 
poverty and unemployment have increased pressure on environmental resources as more people have been 
forced to rely more directly upon them. Many governments have cut back efforts to protect the environment and 
to bring ecological considerations into development planning.  


22. The deepening and widening environmental crisis presents a threat to national security - and even survival - 
that may be greater than well-armed, ill-disposed neighbours and unfriendly alliances. Already in parts of Latin 
America, Asia, the Middle East, and Africa, environmental decline is becoming a source of political unrest and 
international tension. The recent destruction of much of Africa's dryland agricultural production was more 
severe than if an invading army had pursued a scorched-earth policy. Yet most of the affected governments still 
spend far more to protect their people from invading armies than from the invading desert.  


23. Globally, military expenditures total about $1 trillion a year and continue to grow. In many countries, military 
spending consumes such a high proportion of GNP that it itself does great damage to these societies' 
development efforts. Governments tend to base their approaches to 'security' on traditional definitions. This is 
most obvious in the attempts to achieve security through the development of potentially planet-destroying 
nuclear weapons systems. Studies suggest that the cold and dark nuclear winter following even a limited 
nuclear war could destroy plant and animal ecosystems and leave any human survivors occupying a 
devastated planet very different from the one they inherited.  


24. The arms race - in all parts of the world - pre-empts resources that might be used more productively to 
diminish the security threats created by environmental conflict and the resentments that are fuelled by 
widespread poverty.  


25. Many present efforts to guard and maintain human progress, to meet human needs, and to realize human 
ambitions are simply unsustainable - in both the rich and poor nations. They draw too heavily, too quickly, on 
already overdrawn environmental resource accounts to be affordable far into the future without bankrupting 
those accounts. They may show profit on the balance sheets of our generation, but our children will inherit the 
losses. We borrow environmental capital from future generations with no intention or prospect of repaying. 
They may damn us for our spendthrift ways, but they can never collect on our debt to them. We act as we do 
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because we can get away with it: future generations do not vote; they have no political or financial power; they 
cannot challenge our decisions.  


26. But the results of the present profligacy are rapidly closing the options for future generations. Most of 
today's decision makers will be dead before the planet feels; the heavier effects of acid precipitation, global 
warming, ozone depletion, or widespread desertification and species loss. Most of the young voters of today 
will still be alive. In the Commission's hearings it was the young, those who have the most to lose, who were 
the harshest critics of the planet's present management.  


3. Sustainable Development 


27. Humanity has the ability to make development sustainable to ensure that it meets the needs of the present 
without compromising the ability of future generations to meet their own needs. The concept of sustainable 
development does imply limits - not absolute limits but limitations imposed by the present state of technology 
and social organization on environmental resources and by the ability of the biosphere to absorb the effects of 
human activities. But technology and social organization can be both managed and improved to make way for a 
new era of economic growth. The Commission believes that widespread poverty is no longer inevitable. Poverty 
is not only an evil in itself, but sustainable development requires meeting the basic needs of all and extending 
to all the opportunity to fulfil their aspirations for a better life. A world in which poverty is endemic will always be 
prone to ecological and other catastrophes.  


28. Meeting essential needs requires not only a new era of economic growth for nations in which the majority 
are poor, but an assurance that those poor get their fair share of the resources required to sustain that growth. 
Such equity would be aided by political systems that secure effective citizen participation in decision making 
and by greater democracy in international decision making.  


29. Sustainable global development requires that those who are more affluent adopt life-styles within the 
planet's ecological means - in their use of energy, for example. Further, rapidly growing populations can 
increase the pressure on resources and slow any rise in living standards; thus sustainable development can 
only be pursued if population size and growth are in harmony with the changing productive potential of the 
ecosystem.  


30. Yet in the end, sustainable development is not a fixed state of harmony, but rather a process of change in 
which the exploitation of resources, the direction of investments, the orientation of technological development, 
and institutional change are made consistent with future as well as present needs. We do not pretend that the 
process is easy or straightforward. Painful choices have to be made. Thus, in the final analysis, sustainable 
development must rest on political will.  


4. The Institutional Gaps 


31. The objective of sustainable development and the integrated nature of the global environment/development 
challenges pose problems for institutions, national and international, that were established on the basis of 
narrow preoccupations and compartmentalized concerns. Governments' general response to the speed and 
scale of global changes has been a reluctance to recognize sufficiently the need to change themselves. The 
challenges are both interdependent and integrated, requiring comprehensive approaches and popular 
participation.  


32. Yet most of the institutions facing those challenges tend to be independent, fragmented, working to 
relatively narrow mandates with closed decision processes. Those responsible for managing natural resources 
and protecting the environment are institutionally separated from those responsible for managing the economy. 
The real world of interlocked economic and ecological systems will not change; the policies and institutions 
concerned must.  


33. There is a growing need for effective international cooperation to manage ecological and economic 
interdependence. Yet at the same time, confidence in international organizations is diminishing and support for 
them dwindling.  
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34. The other great institutional flaw in coping with environment/development challenges is governments' failure 
to make the bodies whose policy actions degrade the environment responsible for ensuring that their policies 
prevent that degradation. Environmental concern arose from damage caused by the rapid economic growth 
following the Second World War. Governments, pressured by their citizens, saw a need to clean up the mess, 
and they established environmental ministries and agencies to do this. Many had great success within the limits 
of their mandates - in improving air and water quality and enhancing other resources. But much of their work 
has of necessity been after-the-fact repair of damage: reforestation, reclaiming desert lands, rebuilding urban 
environments, restoring natural habitats, and rehabilitating wild lands.  


35. The existence of such agencies gave many governments and their citizens the false impression that these 
bodies were by themselves able to protect and enhance the environmental resource base. Yet many 
industrialized and most developing countries carry huge economic burdens from inherited problems such an air 
and water pollution, depletion of groundwater, and the proliferation of toxic chemicals and hazardous wastes. 
These have been joined by more recent problems - erosion, desertification, acidification, new chemicals, and 
new forms of waste - that are directly related to agricultural, industrial, energy, forestry, and transportation 
policies and practices.  


36. The mandates of the central economic and sectoral ministries are also often too narrow, too concerned with 
quantities of production or growth. The mandates of ministries of industry include production targets, while the 
accompanying pollution is left to ministries of environment. Electricity boards produce power, while the acid 
pollution they also produce is left to other bodies to clean up. The present challenge is to give the central 
economic and sectoral ministries the responsibility for the quality of those parts of the human environment 
affected by their decisions, and to give the environmental agencies more power to cope with the effects of 
unsustainable development.  


37. The same need for change holds for international agencies concerned with development lending, trade 
regulation, agricultural development, and so on. These have been slow to take the environmental effects of 
their work into account, although some are trying to do so.  


38. The ability to anticipate and prevent environmental damage requires that the ecological dimensions of 
policy be considered at the same time as the economic, trade, energy, agricultural, and other dimensions. They 
should be considered on the same agendas and in the same national and international institutions.  


39. This reorientation is one of the chief institutional challenges of the 1990s and beyond. Meeting it will require 
major institutional development and reform. Many countries that are too poor or small or that have limited 
managerial capacity will find it difficult to do this unaided. They will need financial and technical assistance and 
training. But the changes required involve all countries, large and small, rich and poor.  


II. The Policy Directions 


40. The Commission has focused its attention in the areas of population, food security, the loss of species and 
genetic resources, energy, industry, and human settlements - realizing that all of these are connected and 
cannot be treated in isolation one from another. This section contains only a few of the Commission's many 
recommendations.  


1. Population and Human Resources 


41. In many parts of the world, the population is growing at rates that cannot be sustained by available 
environmental resources, at rates that are outstripping any reasonable expectations of improvements in 
housing, health care, food security, or energy supplies.  


42. The issue is not just numbers of people, but how those numbers relate to available resources. Thus the 
'population problem' must be dealt with in part by efforts to eliminate mass poverty, in order to assure more 
equitable access to resources, and by education to improve human potential to manage those resources.  


43. Urgent steps are needed to limit extreme rates of population growth. Choices made now will influence the 
level at which the population stabilizes next century within a range of 6 billion people. But this is not just a 
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demographic issue; providing people with facilities and education that allow them to choose the size of their 
families is a way of assuring - especially for women - the basic human right of self-determination.  


44. Governments that need to do so should develop long-term, multifaceted population policies and a campaign 
to pursue broad demographic goals: to strengthen social, cultural, and economic motivations for family 
planning, and to provide to all who want them the education, contraceptives, and services required.  


45. Human resource development is a crucial requirement not only to build up technical knowledge and 
capabilities, but also to create new values to help individuals and nations cope with rapidly changing social, 
environmental, and development realities. Knowledge shared globally would assure greater mutual 
understanding and create greater willingness to share global resources equitably.  


 


46. Tribal and indigenous peoples will need special attention as the forces of economic development disrupt 
their traditional life-styles - life-styles that can offer modern societies many lessons in the management of 
resources in complex forest, mountain, and dryland ecosystems. Some are threatened with virtual extinction by 
insensitive development over which they have no control. Their traditional rights should be recognized and they 
should be given a decisive voice in formulating policies about resource development in their areas. (See 
Chapter 4 for a wider discussion of these issues and recommendations.) 
 


2. Food Security: Sustaining the Potential 


47. Growth in world cereal production has steadily outstripped world population growth. Yet each year there are 
more people in the world who do not get enough food. Global agriculture has the potential to grow enough food 
for all, but food is often not available where it is needed.  


48. Production in industrialized countries has usually been highly subsidized and protected from international 
competition. These subsidies have encouraged the overuse of soil and chemicals, the pollution of both water 
resources and foods with these chemicals, and the degradation of the countryside. Much of this effort has 
produced surpluses and their associated financial burdens. And some of this surplus has been sent at 
concessional rates to the developing world, where it has undermined the farming policies of recipient nations. 
There is, however, growing awareness in some countries of the environmental and economic consequences of 
such paths, and the emphasis of agricultural policies is to encourage conservation.  


49. Many developing countries, on the other hand, have suffered the opposite problem: farmers are not 
sufficiently supported. In some, improved technology allied to price incentives and government services has 
produced a major breakthrough in food production. But elsewhere, the food-growing small farmers have been 
neglected. Coping with often inadequate technology and few economic incentives, many are pushed onto 
marginal land: too dry, too steep, lacking in nutrients. Forests are cleared and productive drylands rendered 
barren.  


50. Most developing nations need more effective incentive systems to encourage production, especially of food 
crops. In short, the 'terms of trade' need to be turned in favour of the small farmer. Most industrialized nations, 
on the other hand, must alter present systems in order to cut surpluses, to reduce unfair competition with 
nations that may have real comparative advantages, and to promote ecologically sound farming practices.  


51. Food security requires attention to questions of distribution, since hunger often arises from lack of 
purchasing power rather than lack of available food. It can be furthered by land reforms, and by policies to 
protect vulnerable subsistence farmers, pastora1ists, and the landless - groups who by the year 2000 will 
include 220 million households. Their greater prosperity will depend on integrated rural development that 
increases work opportunities both inside and outside agriculture. (See Chapter 5 for a wider discussion of these 
issues and recommendations.)  


3. Species and Ecosystems: Resources for Developmen t 
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52. The planet's species are under stress. There is a growing scientific consensus that species are 
disappearing at rates never before witnessed on the planet, although there is also controversy over those rates 
and the risks they entail. Yet there is still time to halt this process.  


53. The diversity of species is necessary for the normal functioning of ecosystems and the biosphere as a 
whole. The genetic material in wild species contributes billions of dollars yearly to the world economy in the 
form of improved crop species, new drugs and medicines, and raw materials for industry. But utility aside, there 
are also moral, ethical, cultural, aesthetic, and purely scientific reasons for conserving wild beings.  


54. A first priority is to establish the problem of disappearing species and threatened ecosystems on political 
agendas as a major economic and resource issue.  


55. Governments can stem the destruction of tropical forests and other reservoirs of biological diversity while 
developing them economically. Reforming forest revenue systems and concession terms could raise billions of 
dollars of additional revenues, promote more efficient, long-term forest resource use, and curtail deforestation.  


56. The network of protected areas that the world will need in the future must include much larger areas 
brought under so.ne degree of protection. Therefore, the cost of conservation will rise - directly and in terms of 
opportunities for development foregone. But over the long term the opportunities for development will be 
enhanced. International development agencies should therefore give comprehensive and systematic attention 
to the problems and opportunities of species conservation.  


57. Governments should investigate the prospect of agreeing to a 'Species Convention', similar in spirit and 
scope to other international conventions reflecting principles of 'universal resources'. They should also consider 
international financial arrangements to support the implementation of such a convention. (See Chapter 6 for a 
wider discussion of these issues and recommendations.)  


4. Energy: Choices for Environment and Development 


58. A safe and sustainable energy pathway is crucial to sustainable development; we have not yet found it. 
Rates of increase in energy use have been declining. However, the industrialization, agricultural development, 
and rapidly growing populations of developing nations will need much more energy. Today, the average person 
in an industrial market economy uses more than 80 times as much energy as someone in sub-Saharan Africa. 
Thus any realistic global energy scenario must provide for substantially increased primary energy use by 
developing countries.  


59. To bring developing countries' energy use up to industrialized country levels by the year 2025 would require 
increasing present global energy use by a factor of five. The planetary ecosystem could not stand this, 
especially if the increases were based on non-renewable fossil fuels. Threats of global warming and 
acidification of the environment most probably rule out even a doubling of energy use bared on present mixes 
of primary sources.  


60. Any new era of economic growth must therefore be less energy intensive than growth in the past. Energy 
efficiency policies must be the cutting edge of national energy strategies for sustainable development, and 
there is much scope for improvement in this direction. Modern appliances can be redesigned to deliver the 
same amounts of energy-services with only two-thirds or even one-half of the primary energy inputs needed to 
run traditional equipment. And energy efficiency solutions are often cost-effective.  


61. After almost four decades of immense technological effort, nuclear energy has become widely used. During 
this period, however, the nature of its costs, risks, and benefits have become more evident and the subject of 
sharp controversy. Different countries world-wide take up different positions on the use of nuclear energy. The 
discussion in the Commission also reflected these different views and positions. Yet all agreed that the 
generation of nuclear power is only justifiable if there are solid solutions to the unsolved problems to which it 
gives rise. The highest priority should be accorded to research and development on environmentally sound and 
ecologically viable alternatives, as well as on means of increasing the safety of nuclear energy.  


62. Energy efficiency can only buy time for the world to develop 'low-energy paths' based on renewable 
sources, which should form the foundation of the global energy structure during the 21st Century. Most of these 
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sources are currently problematic, but given innovative development, they could supply the same amount of 
primary energy the planet now consumes. However, achieving these use levels will require a programme of 
coordinated research, development, and demonstration projects commanding funding necessary to ensure the 
rapid development of renewable energy. Developing countries will require assistance to change their energy 
use patterns in this direction.  


63. Millions of people in the developing world are short of fuelwood, the main domestic energy of half of 
humanity, and their numbers are growing. The wood-poor nations must organize their agricultural sectors to 
produce large amounts of wood and other plant fuels.  


64. The substantial changes required in the present global energy mix will not be achieved by market pressures 
alone, given the dominant role of governments as producers of energy and their importance as consumers. If 
the recent momentum behind annual gains in energy efficiency is to be maintained and extended,governments 
need to make it an explicit goal of their policies for energy pricing to consumers, prices needed to encourage 
the adoption of energy-saving measures may be achieved through several means. Although the Commission 
expresses no preference, 'conservation pricing' requires that governments take a long-term view in weighing 
the costs and benefits of the various measures. Given the importance of oil prices on international energy 
policy, new mechanisms for encouraging dialogue between consumers and producers should be explored.  


65. A safe, environmentally sound, and economically viable energy pathway that will sustain human progress 
into the distant future is clearly imperative. It is also possible. But it will require new dimensions of political will 
and institutional cooperation to achieve it. (See Chapter 7 for a wider discussion of these issues and 
recommendations.)  


5. Industry: Producing More with Less 


66. The world manufactures seven times more goods today than it did as recently as 1950. Given population 
growth rates, a five- to tenfold increase in manufacturing output will be needed just to raise developing world 
consumption of manufactured goods to industrialized world levels by the time population growth rates level off 
next century.  


67. Experience in the industrialized nations has proved that anti-pollution technology has been cost-effective in 
terms of health, property, and environmental damage avoided, and that it has made many industries more 
profitable by waking them more resource-efficient. While economic growth has continued, the consumption of 
raw materials has held steady or even declined, and new technologies offer further efficiencies.  


68. Nations have to bear the costs of any inappropriate industrialization, and many developing countries are 
realizing that they have neither the resources nor - given rapid technological change - the time to damage their 
environments now and clean up later. But they also need assistance and information from industrialized nations 
to make the best use of technology. Transnational corporations have a special responsibility to smooth the path 
of industrialization in the nations in which they operate.  


69. Emerging technologies offer the promise of higher productivity, increased efficiency, and decreased 
pollution, but many bring risks of new toxic chemicals and wastes and of major accidents of a type and scale 
beyond present coping mechanisms. There is an urgent need for tighter controls over the export of hazardous 
industrial and agricultural chemicals. Present controls over the dumping of hazardous wastes should be 
tightened.  


70. Many essential human needs can be net only through goods and services provided by industry, and the 
shift to sustainable development must be powered by a continuing flow of wealth from industry. (See Chapter 8 
for a wider discussion of these issues and recommendations.)  


6. The Urban Challenge 


71. By the turn of the century, almost half of humanity will live in cities; the world of the 21st century will be a 
largely urban world. Over only 65 years, the developing world's urban population has increased tenfold, from 
around 100 million in 1920 to 1 billion today. In 1940, one person in 100 lived in a city of 1 million or more 
inhabitants; by 1980, one in 10 lived in such a city. Between 1985 and the year 2000, Third World cities could 
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grow by another three-quarters of a billion people. This suggests that the developing world must, over the next 
few years, increase by 65 per cent its capacity to produce and manage its urban infrastructure, services, and 
shelter merely to maintain today's often extremely inadequate conditions.  


72. Few city governments in the developing world have the power, resources, and trained personnel to provide 
their rapidly growing populations with the land, services, and facilities needed for an adequate human life: clean 
water, sanitation, schools, and transport. The result is mushrooming illegal settlements with primitive facilities, 
increased overcrowding, and rampant disease linked to an unhealthy environment. Many cities in industrial 
countries also face problems - deteriorating infrastructure, environmental degradation, inner-city decay, and 
neighbourhood collapse. But with the means and resources to tackle this decline, the issue for most industrial 
countries is ultimately one of political and social choice. Developing countries are not in the same situation. 
They have a major urban crisis on their hands.  


73. Governments will need to develop explicit settlements strategies to guide the process of urbanization, 
taking the pressure off the largest urban centres and building up smaller towns and cities, more closely 
integrating them with their rural hinterlands. This will mean examining and changing other policies - taxation, 
food pricing, transportation, health, industrialization - that work against the goals of settlements strategies.  


74. Good city management requires decentralization of funds, political power, and personnel - to local 
authorities, which are best placed to appreciate and manage local needs. But the sustainable development of 
cities will depend on closer work with the majorities of urban poor who are the true city builders, tapping the 
skills, energies and resources of neighbourhood groups and those in the 'informal sector'. Much can be 
achieved by 'site and service' schemes that provide households with basic services and help them to get on 
with building sounder houses around these. (See Chapter 9 for a wider discussion of these issues and 
recommendations.)  


III. International Cooperation and Institutional Re form 


1. The Role of the International Economy 


75. Two conditions must be satisfied before international economic exchanges can become beneficial for all 
involved. The sustainability of ecosystems on which the global economy depends must be guaranteed. And the 
economic partners must be satisfied that the basis of exchange is equitable. For many developing countries, 
neither condition is set.  


76. Growth in many developing countries is being stifled by depressed commodity prices, protectionism, 
intolerable debt burdens, and declining flows of development finance. If living standards are to grow so as to 
alleviate poverty, these trends must be reversed.  


77. A particular responsibility falls to the World Bank and the International Development Association as the 
main conduit for multilateral finance to developing countries. In the context of consistently increased financial 
flows, the World Bank can support environmentally sound projects and policies. In financing structural 
adjustment, the International Monetary Fund should support wider and longer term development objectives 
than at present: growth, social goals, and environmental impacts.  


78. The present level of debt service of many countries, especially in Africa and Latin America, is not consistent 
with sustainable development. Debtors are being required to use trade surpluses to service debts, and are 
drawing heavily on non-renewable resources to do so. Urgent action is necessary to alleviate debt burdens in 
ways that represent a fairer sharing between both debtors and lenders of the responsibilities and burdens.  


79. Current arrangements for commodities could be significantly improved: more compensatory financing to 
offset economic shocks would encourage producers to take a long-term view, and not to overproduce 
commodities; and more assistance could be given from diversification programmes. Commodity-specific 
arrangements can build on the model of the International Tropical Timber Agreement, one of the few that 
specifically includes ecological concerns  


80. Multinational companies can play an important role in sustainable development, especially as developing 
countries come to rely more on foreign equity capital. But if these companies are to have a positive influence on 
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development, the negotiating capacity of developing countries vis a vis transnationals must be strengthened so 
they can secure terms which respect their environmental concerns.  


81. However, these specific measures must be located in a wider context of effective cooperation to produce an 
international economic system geared to growth and the elimination of world poverty. (See Chapter 3 for a 
more detailed discussion of issues and recommendations on the international economy.)  


2. Managing the Commons 


82. Traditional forms of national sovereignty raise particular problems in managing the 'global commons' and 
their shared ecosystems - the oceans, outer space, and Antarctica. Some progress has been made in all three 
areas; much remains to be done.  


83. The UN Conference on the Law of the Sea was the most ambitious attempt ever to provide an 
internationally agreed regime for the management of the oceans. All nations should ratify the Law of the Sea 
Treaty as soon at possible. Fisheries agreements should be strengthened to prevent current overexploitation, 
as should conventions to control and regulate the dumping of hazardous wastes at sea.  


84. There are growing concerns about the management of orbital space, centering on using satellite technology 
for monitoring planetary systems; on making the most effective use of the limited capacities of geosynchronous 
orbit for communications satellites; and on limiting space debris. The orbiting and testing of weapons in space 
would greatly increase this debris. The international community should seek to design and implement a space 
regime to ensure that space remains a peaceful environment for the benefit of all.  


85. Antarctica is managed under the 1959 Antarctica Treaty. However, many nations outside of that pact view 
the Treaty System as too limited, both in participation and in the scope of its conservation measures. The 
Commission's recommendations deal with the safeguarding of present achievements; the incorporation of any 
minerals development into a management regime; and various options for the future. (See Chapter 10 for more 
discussion in issues and recommendations on the management of the commons.)  


3. Peace, Security, Development, and the Environmen t 


86. Among the dangers facing the environment, the possibility of nuclear war is undoubtedly the gravest. 
Certain aspects of the issues of peace and security bear directly upon the concept of sustainable development. 
The whole notion of security as traditionally understood in terms of political and military threats to national 
sovereignty - must be expanded to include the growing impacts of environmental stress - locally, nationally, 
regionally, and globally. There are no military solutions to 'environmental insecurity'.  


87. Governments and international agencies should assess the cost-effectiveness, in terms of achieving 
security, of money spent on armaments compared with money spent on reducing poverty or restoring a 
ravaged environment.  


88. But the greatest need is to achieve improved relations among those major powers capable of deploying 
weapons of mass destruction. This is needed to achieve agreement on tighter control over the proliferation and 
testing of various types of weapons of mass destruction - nuclear and non nuclear - including those that have 
environmental implications. (See Chapter 11 for more discussion of issues and recommendations on the links 
between peace, security, development, and the environment.)  


4. Institutional and Legal Change 


89. The Report that follows contains throughout (and especially in Chapter 12), many specific 
recommendations for institutional and legal change. These cannot be adequately summarized here. However, 
the Commission's main proposals are embodied in six priority areas.  


4.1 Getting at the Sources 
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90. Governments must begin now to make the key national, economic, and sectoral agencies directly 
responsible and accountable for ensuring that their policies, programmes, and budgets support development 
that is economically and ecologically sustainable.  


91. By the same token, the various regional organizations need to do more to integrate environment fully in 
their goals and activities. New regional arrangements will especially be needed among developing countries to 
deal with transboundary environmental issues.  


92. All major international bodies and agencies should ensure that their programmes encourage and support 
sustainable development, and they should greatly improve their coordination and cooperation. The Secretary-
General of the United Nations Organization should provide a high level centre of leadership for the UN system 
to assess, advise, assist, and report on progress made towards this goal.  


4.2 Dealing with the Effects 


93. Governments should also reinforce the roles and capacities of environmental protection and resource 
management agencies. This is needed in many industrialized countries, but most urgently in developing 
countries, which will need assistance in strengthening their institutions. The UN Environment Programme 
(UNEP) should be strengthened as the principal source on environmental data, assessment, and reporting and 
as the principal advocate and agent for change and international cooperation on critical environment and 
natural resource protection issues.  


4.3 Assessing Global Risks 


94. The capacity to identify, assess, and report on risks of irreversible damage to natural systems and threats 
to the survival, security, and well being of the world community must be rapidly reinforced and extended. 
Governments, individually and collectively, have the principal responsibility to do this. UNEP's Earthwatch 
programme should be the centre of leadership in the UN system on risk assessment  


95. However, given the politically sensitive nature of many of the most critical risks, there is also a need for an 
independent but complementary capacity to assess and report on critical global risks. A new international 
programme for cooperation among largely non-governmental organizations, scientific bodies, and industry 
groups should therefore be established for this purpose.  


4.4 Making Informed Choices 


96. Making the difficult choices involved in achieving sustainable development will depend on the widespread 
support and involvement of an informed public and of NGOs, the scientific community, and industry. Their 
rights, roles and participation in development planning, decision-making, and project implementation should be 
expanded.  


4.5 Providing the Legal Means 


97. National and international law is being rapidly outdistanced by the accelerating pace and expanding scale 
of impacts on the ecological basis of development. Governments now need to fill major gaps in existing national 
and international law related to the environment, to find ways to recognize and protect the rights of present and 
future generations to an environment adequate for their health and well-being, to prepare under UN auspices a 
universal Declaration on environmental protection and sustainable development and a subsequent Convention, 
and to strengthen procedures for avoiding or resolving disputes on environment and resource management 
issues.  


4.6 Investing in our Future 


98. Over the past decade, the overall cost-effectiveness of investments in halting pollution has been 
demonstrated. The escalating economic and ecological damage costs of not investing in environmental 
protection and improvement have also been repeatedly demonstrated - often in grim tolls of flood and famine. 
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But there are large financial implications: for renewable energy development, pollution control, and achieving 
less resource intensive forms of agriculture.  


99. Multilateral financial institutions have a crucial role to play. The World Bank is presently reorienting its 
programmes towards greater environmental concerns. This should be accompanied by a fundamental 
commitment to sustainable development by the Bank. It is also essential that the Regional Development Banks 
and the International Monetary Fund incorporate similar objectives in their policies and programmes. A new 
priority and focus is also needed in bilateral aid agencies.  


100. Given the limitations on increasing present flows of international aid, proposals for securing additional 
revenue from the use of international commons and natural resources should now be seriously considered by 
governments.  


IV. A Call for Action 


101. Over the course of this century, the relationship between the human world and the planet that sustains it 
has undergone a profound change.  


102. When the century began, neither human numbers nor technology had the power radically to alter 
planetary systems. As the century closes, not only do vastly increased human numbers and their activities have 
that power, but major, unintended changes are occurring in the atmosphere, in soils, in waters, among plants 
and animals, and in the relationships among all of these. The rate of change is outstripping the ability of 
scientific disciplines and our current capabilities to assess and advise. It is frustrating the attempts of political 
and economic institutions, which evolved in a different, more fragmented world, to adapt and cope. It deeply 
worries many people who are seeking ways to place those concerns on the political agendas.  


103. The onus lies with no one group of nations. Developing countries face the obvious life-threatening 
challenges of desertification, deforestation, and pollution, and endure most of the poverty associated with 
environmental degradation. The entire human family of nations would suffer from the disappearance of rain 
forests in the tropics, the loss of plant and animal species, and changes in rainfall patterns. Industrial nations 
face the life-threatening challenges of toxic chemicals, toxic wastes, and acidification. All nations may suffer 
from the releases by industrialized countries of carbon dioxide and of gases that react with the ozone layer, and 
from any future war fought with the nuclear arsenals controlled by those nations. All nations will have a role to 
play in changing trends, and in righting an international economic system that increases rather than decreases 
inequality, that increases rather than decreases numbers of poor and hungry.  


104. The next few decades are crucial. The time has come to break out of past patterns. Attempts to maintain 
social and ecological stability through old approaches to development and environmental protection will 
increase instability. Security must be sought through change. The Commission has noted a number of actions 
that must be taken to reduce risks to survival and to put future development on paths that are sustainable. Yet 
we are aware that such a reorientation on a continuing basis is simply beyond the reach of present decision-
making structures and institutional arrangements, both national and international.  


105. This Commission has been careful to base our recommendations on the realities of present institutions, on 
what can and must be accomplished today. But to keep options open for future generations, the present 
generation must begin now, and begin together.  


106. To achieve the needed changes, we believe that an active follow-up of this report is imperative. It is with 
this in mind that we call for the UN General Assembly, upon due consideration, to transform this report into a 
UN Programme on Sustainable Development. Special follow-up conferences could be initiated at the regional 
level. Within an appropriate period after the presentation of this report to the General Assembly, an 
international conference could be convened to review progress made, and to promote follow up arrangements 
that will be needed to set benchmarks and to maintain human progress.  


107. First and foremost, this Commission has been concerned with people - of all countries and all walks of life. 
And it is to people that we address our report. The changes in human attitudes that we call for depend on a 
vast campaign of education, debate, and public participation. This campaign must start now if sustainable 
human progress is to be achieved.  
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108. The Members of the World Commission on Environment and Development came from 21 very different 
nations. In our discussions, we disagreed often on details and priorities. But despite our widely differing 
backgrounds and varying national and international responsibilities, we were able to agree to the lines along 
which change must be drawn.  


109. We are unanimous in our conviction that the security, well-being, and very survival of the planet depend 
on such changes, now. 
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Our Common Future 
Chapter 1: A Threatened Future  
From A/42/427. Our Common Future: Report of the World Commission on Environment and Development 


 


I. Symptoms and Causes 


1. Poverty  


2. Growth  


3. Survival  


4. The Economic Crisis  


II. New Approaches to Environment and Development 
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1. The Earth is one but the world is not. We all depend on one biosphere for sustaining our lives. Yet each 
community, each country, strives for survival and prosperity with little regard for its impact on others. Some 
consume the Earth's resources at a rate that would leave little for future generations. Others, many more in 
number, consume far too little and live with the prospect of hunger, squalor, disease, and early death.  


2. Yet progress has been made. Throughout much of the world, children born today can expect to live longer 
and be better educated than their parents. In many parts, the new-born can also expect to attain a higher 
standard of living in a wider sense. Such progress provides hope as we contemplate the improvements still 
needed, and also as we face our failures to make this Earth a safer and sounder home for us and for those who 
are to come.  


3. The failures that we need to correct arise both from poverty and from the short-sighted way in which we have 
often pursued prosperity. Many parts of the world are caught in a vicious downwards spiral: Poor people are 
forced to overuse environmental resources to survive from day to day, and their impoverishment of their 
environment further impoverishes them, making their survival ever more difficult and uncertain. The prosperity 
attained in some parts of the world is often precarious, as it has been secured through farming, forestry, and 
industrial practices that bring profit and progress only over the short term.  


4. Societies have faced such pressures in the past and, as many desolate ruins remind us, sometimes 
succumbed to them. But generally these pressures were local. Today the scale of ow interventions in nature is 
increasing and the physical effects of our decisions spill across national frontiers. The growth in economic 
interaction between nations amplifies the wider consequences of national decisions. Economics and ecology 
bind us in ever-tightening networks. Today, many regions face risks of irreversible damage to the human 
environment that threaten the basis for human progress.  


5. These deepening interconnections are the central justification for the establishment of this Commission. We 
travelled the world for nearly three years, listening. At special public hearings organized by the Commission, we 
heard from government leaders, scientists, and experts, from citizens' groups concerned about a wide range of 
environment and development issues, and from thousands of individuals farmers, shanty-town residents, young 
people, industrialists, and indigenous and tribal peoples.  


6. We found everywhere deep public concern for the environment, concern that has led not just to protests but 
often to changed behaviour. The challenge is to ensure that these new values are more adequately reflected in 
the principles and operations of political and economic structures.  


7. We also found grounds for hope: that people can cooperate to build a future that is more prosperous, more 
just, and more secure; that a new era of economic growth can be attained, one based on policies that sustain 
and expand the Earth's resource base; and that the progress that some have known over the last century can 
be experienced by all in the years ahead. But for this to happen, we must understand better the symptoms of 
stress that confront us, we must identify the causes, and we must design new approaches to managing 
environmental resources and to sustaining human development  


I. Symptoms and Causes 


8. Environmental stress has often been seen as the result of the growing demand on scarce resources and the 
pollution generated by the rising living standards of the relatively affluent. But poverty itself pollutes the 
environment, creating environmental stress in a different way. Those who are poor and hungry will often 
destroy their immediate environment in order to survive: They will cut down forests; their livestock will 
overgraze grasslands; they will overuse marginal land; and in growing numbers they will crowd into congested 
cities. The cumulative effect of these changes is so far-reaching as to make poverty itself a major global 
scourge.  


9. On the other hand, where economic growth has led to improvements in living standards, it has sometimes 
been achieved in ways that are globally damaging in the longer term. Much of the improvement in the past has 
been based on the use of increasing amounts of raw materials, energy, chemicals, and synthetics and on the 
creation of pollution that is not adequately accounted for in figuring the costs of production processes. These 
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trends have had unforeseen effects on the environment. Thus today's environmental challenges arise both from 
the lack of development and from the unintended consequences of some forms of economic growth.  


1. Poverty 


10. There are more hungry people in the world today than ever before in human history, and their numbers are 
growing. In 1980, there were 340 million people in 87 developing countries not getting enough calories to 
prevent stunted growth and serious health risks. This total was very slightly below the figure for 1970 in terms 
of share of the world population, but in terms of sheer numbers, it represented a 14 per cent increase. The 
World Bank predicts that these numbers are likely to go on growing. /1  


I think this Commission should give attention on how to look into the question of more participation for those 
people who are the object of development. Their basic needs include the right to preserve their cultural identity, 
and their right not to be alienated from their own society, and their own community. So the point I want to make 
is that we cannot discuss environment or development without discussing political development. And you 
cannot eradicate poverty, at least not only by redistributing wealth or income, but there must be more 
redistribution of power.  


Aristides Katoppo 
Publisher 
WCED Public Hearing 
Jakarta, 26 March 1985  


11. The number of people living in slums and shanty towns is rising, not falling. A growing number lack access 
to clean water and sanitation and hence are prey to the diseases that arise from this lack. There is some 
progress, impressive in places. But, on balance, poverty persists and its victims multiply.  


12. The pressure of poverty has to be seen in a broader context. At the international level there are large 
differences in per capita income, which ranged in 1984 from $190 in low income countries (other than China 
and India) to $11,430 in the industrial market economies. (See Table 1-1)  


 


Table 1-1 


Population Size and per capita GDP by Groups of Countries 


   Population  Per capita GDP  
Average annual growth rate of 
per capita GDP, 1965-1984  


   (millions)  (1984 dollars)  (per cent)  
Countries           
Low-income countries  


(excluding China, India)  


611  190  0.9  


China and India  1,778  390  3.2  
Lower Middle-income Economies  691  740  1.0  
Upper Middle-income Economies  497  1,980  3.1  
High-Income Oil Exporters  19  11,350  3.2  
Industrial Market Economies  732  11,430  2.4  
Source: Based on data in World Bank, World Development Report, 1985. (New York, Oxford University Press, 
1986)  
 


13. Such inequalities represent great differences not merely in the quality of life today, but also in the capacity 
of societies to improve their quality of life in the future. Most of the world's poorest countries depend for 
increasing export earnings on tropical agricultural products that are vulnerable to fluctuating or declining terms 
of trade. Expansion can often only be achieved at the price of ecological stress. Yet diversification in ways that 
will alleviate both poverty and ecological stress is hampered by disadvantageous terms of technology transfer, 
by protectionism, and by declining financial flows to those countries that most need international finance./2  
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14. Within countries, poverty has been exacerbated by the unequal distribution of land and other assets. The 
rapid rise in population has compromised the ability to raise living standards. These factors, combined with 
growing demands for the commercial use of good land, often to grow crops for exports, have pushed many 
subsistence farmers onto poor land and robbed them of any hope of participating in their nations' economic 
lives. The same forces have meant that traditional shifting cultivators, who once cut forests, grew crops, and 
then gave the forest time to recover, now have neither land enough nor time to let forests re-establish. So 
forests are being destroyed, often only to create poor farmland that cannot support those who till it. Extending 
cultivation onto steep slopes is increasing soil erosion in many hilly sections of both developing and developed 
nations. In any river valleys, areas chronically liable to floods are now farmed.  


15. These pressures are reflected in the rising incidence of disasters. During the 1970s, six times as many 
people died from 'natural disasters' each year as in the 1960s, and twice as many suffered from such disasters. 
Droughts and floods, disasters among whose causes are widespread deforestation and overcultivation, 
increased most in terms of numbers affected. There were 18.5 million people affected by droughts annually in 
the 1960s, but 24.4 billion in the 1970s; 5.2 billion people were victims of floods yearly in the 1960s, compared 
with 15.4 million in the 1970s./3 The results are not in for the 1980s, but this disaster-prone decade seems to 
be carrying forward the trend, with droughts in Africa, India, and Latin America, and floods throughout Asia, 
parts of Africa, and the Andean region of Latin America.  


16. Such disasters claim most of their victims among the impoverished in poor nations, where subsistence 
farmers must make their land more liable to droughts and floods by clearing marginal areas, and where the 
poor make themselves tore vulnerable to all disasters by living on steep slopes and unprotected shores - the 
only lands left for their shanties. Lacking food and foreign exchange reserves their economically vulnerable 
governments are ill-equipped to cope with such catastrophes.  


17. The links between environmental stress and developmental disaster are most evident in sub-Saharan 
Africa. Per capita food production, declining since the 1960s, plummeted during the drought of the 1980s, and 
at the height of the food emergency some 35 million people were exposed to risk. Human overuse of land and 
prolonged drought threaten to turn the grasslands of Africa's Sahel region into desert./4 No other region more 
tragically suffers the vicious cycle of poverty leading to environmental degradation, which leads in turn to even 
greater poverty.  


If people destroy vegetation in order to get land, food, fodder, fuel, or timber, the soil is no longer protected. 
Rain creates surface runoff, and the soil erodes. When the soil is gone, no water is retained and the land can 
no longer produce enough food, fodder, fuel, or timber, so people need to turn to new land and start the 
process all over again.  


All major disaster problems in the Third World are essentially unsolved development problems. Disaster 
prevention is thus primarily an aspect of development, and this must be a development that takes place within 
the sustainable limits.  


Odd Grann 
Secretary General, Norwegian Red Cross 
WCED Public Hearing 
Oslo, 24-25 June 1985  


2. Growth 


18. In some parts of the world, particularly since the mid-1950s, growth and development have vastly improved 
living standards and the quality of life. Many of the products and technologies that have gone into this 
improvement are raw material- and energy-intensive and entail a substantial amount of pollution. The 
consequent impact on the environment is greater than ever before in human history.  


19. Over the past century, the use of fossil fuels has grown nearly thirtyfold, and industrial production has 
increased move than fiftyfold. The bulk of this increase, about three-quarters in the case of fossil fuels and a 
little over four-fifths in the case of industrial production, has taken place since 1950. The annual increase in 
industrial production today is perhaps as large as the total production in Europe around the end of the 1930s./5 
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Into every year we now squeeze the decades of industrial growth and environmental disruption that formed the 
basis of the pre-war European economy.  


20. Environmental stresses also arise from more traditional forms of production. More land has been cleared for 
settled cultivation in the past 100 years than in all the previous centuries of human existence. Interventions in 
the water cycles have increased greatly. Massive dams, most of them built after 1960, impound a large 
proportion of the river flow. In Europe and Asia, water use has reached 10 per cent of the annual run off, a 
figure that is expected to rise to 20-25 per cent by the end of the century./6  


21. The impact of growth and rising income levels can be seen in the distribution of world consumption of a 
variety of resource intensive produce. The more affluent industrialized countries use most of the world's metals 
and fossil fuels. Even in the case of food products a sharp difference exists, particularly in the products that are 
more resource-intensive. (See Table 1-2.) 
 


Table 1-2 


Distribution of World Consumption, Averages for 1980-83 


      Developed Countries  


(26% of population)  


Developing Countries  


(74% of population)  


   Units of Per 
Capita 
Consumption  


Share in World 
Consumption  


   Share in World 
Consumption  


   


Commodity     per cent  per capita  per cent  per capita  
                  
Food     
Calories  kcal/day  34  3,395  66  2,389  
Protein  gms/day  38  99  62     
Fat  gms/day  53  127  47  40  
   
Paper   kg/year  85  123  15  8  
   
Steel  kg/year  79  459  21  41  
 
Other Metals  kg/year  86  26  14  2  
 
Commercial Energy   /year  80     20  0.5  
   
Source : WCED estimates based on country-level data from FAO, UN Statistical Office, UNCTAD and 
American Metals Association  
 
22. In recent years, industrial countries have been able to achieve economic growth using less energy and raw 
materials per unit of output. This, along with the efforts to reduce the emission of pollutants, will help to contain 
the pressure on the biosphere. But with the increase in population and the rise in incomes, per capita 
consumption of energy and materials will go up in the developing countries, as it has to if essential needs are to 
be met. Greater attention to resource efficiency can moderate the increase, but, on balance, environmental 
problems linked to resource use will intensify in global terms.  


3. Survival 


23. The scale and complexity of our requirements for natural resources have increased greatly with the rising 
levels of population and production. Nature is bountiful, but it is also fragile and finely balanced. There are 
thresholds that cannot be crossed without endangering the basic integrity of the system. Today we are close to 
many of these thresholds; we must be ever mindful of the risk of endangering the survival of life on Earth. 
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Moreover, the speed with which changes in resource use are taking place gives little time in which to anticipate 
and prevent unexpected effects.  


24. The 'greenhouse effect', one such threat to life support systems, springs directly from increased resource 
use. The burning of fossil fuels and the cutting and burning of forests release carbon dioxide (CO2). The 
accumulation in the atmosphere of CO2 and certain other gases traps solar radiation near the Earth's surface, 
causing global warming. This could cause sea level rises over the next 45 years large enough to inundate 
many low lying coastal cities and river deltas. It could also drastically upset national and international 
agricultural production and trade systems./7  


The remarkable achievements of the celebrated Industrial Revolution are now beginning seriously to be 
questioned principally because the environment was not considered at the time. It was felt that the sky was so 
vast and clear nothing could ever change its colour, our rivers so big and their water so plentiful that no amount 
of human activity could ever change their quality, and there were trees and natural forests so plentiful that we 
will never finish them. After all, they grow again.  


Today we should know better. The alarming rate at which the Earth's surface is being denuded of its natural 
vegetative cover seems to indicate that the world may soon become devoid of trees through clearing for human 
developments.  


Hon. Victoria Chitepo 
Minister of Natural Resources and Tourism, Government of Zimbabwe 
WCED Opening Ceremony 
Harare, 18 Sept 1986  


25. Another threat arises from the depletion of the atmospheric ozone layer by gases released during the 
production of foam and the use of refrigerants and aerosols. A substantial loss of such ozone could have 
catastrophic effects on human and livestock health and on some life forms at the base of the marine food chain. 
The 1986 discovery of a hole in the ozone layer above the Antarctic suggests the possibility of a more rapid 
depletion than previously suspected./8  


26. A variety of air pollutants are killing trees and lakes and damaging buildings and cultural treasures, close to 
and sometimes thousands of miles from points of emission. The acidification of the environment threatens large 
areas of Europe and North America. Central Europe is currently receiving more than one gramme of sulphur on 
every square metre of ground each year./9 The loss of forests could bring in its wake disastrous erosion, 
siltation, floods, and local climatic change. Air pollution damage is also becoming evident in some newly 
industrialized countries.  


27. In many cases the practices used at present to dispose of toxic wastes, such as those from the chemical 
industries, involve unacceptable risks. Radioactive wastes from the nuclear industry remain hazardous for 
centuries. Many who bear these risks do not benefit in any way from the activities that produce the wastes.  


28. Desertification - the process whereby productive arid and semi-arid land is rendered economically 
unproductive - and large-scale deforestation are other examples of major threats to the integrity of regional 
ecosystems. Desertification involves complex interactions between humans, land, and climate. The pressures 
of subsistence food production, commercial crops, and meat production in arid and semi-arid areas all 
contribute to this process.  


29. Each year another 6 million hectares are degraded to desert-like conditions./10 Over three decades, this 
would amount to an area roughly as large as Saudi Arabia. More than 11 million hectares of tropical forests are 
destroyed per year and this, over 30 years, would amount to an area about the size of India./11 Apart from the 
direct and often dramatic impacts within the immediate area, nearby regions are affected by the spreading of 
sands or by changes in water regimes and increased risks of soil erosion and siltation.  


30. The loss of forests and other wild lands extinguishes species of plants and animals and drastically reduces 
the genetic diversity of the world's ecosystems. This process robs present and future generations of genetic 
material with which to improve crop varieties, to make them less vulnerable to weather stress, pest attacks, and 
disease. The loss of species and subspecies, many as yet unstudied by science, deprives us of important 
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potential sources of medicines and industrial chemicals. It removes forever creatures of beauty and parts of our 
cultural heritage; it diminishes the biosphere.  


31. Many of the risks stemming from our productive activity and the technologies we use cross-national 
boundaries; many are global. Though the activities that give rise to these dangers tend to be concentrated in a 
few countries, the risks are shared by all, rich and poor, those who benefit from them and those who do not. 
Most who share in the risks have little influence on the decision processes that regulate these activities.  


32. Little time is available for corrective action. In some cases we may already be close to transgressing critical 
thresholds. While scientists continue to research and debate causes and effects, in many cases we already 
know enough to warrant action. This is true locally and regionally in the cases of such threats as desertification, 
deforestation, toxic wastes, and acidification; it is true globally for such threats as climate change, ozone 
depletion, and species loss. The risks increase faster than do our abilities to manage them.  


33. Perhaps the greatest threat to the Earth's environment, to sustainable human progress, and indeed to 
survival is the possibility of nuclear war, increased daily by the continuing arms race and its spread to outer 
space. The search for a more viable future can only be meaningful in the context of a more vigorous effort to 
renounce and eliminate the development of means of annihilation.  


4. The Economic Crisis 


34. The environmental difficulties that confront us are not new, but only recently have we begun to understand 
their complexity. Previously our main concerns centred on the effects of development on the environment. 
Today, we need to be equally concerned about the ways in which environmental degradation can dampen or 
reverse economic development. In one area after another, environmental degradation is eroding the potential 
for development. This basic connection was brought into sharp focus by the environment and development 
crises of the 1980s.  


35. The slowdown in the momentum of economic expansion and the stagnation in world trade in the 1980s 
challenged all nations' abilities to react and adjust. Developing countries that rely on the export of primary 
products have been hit particularly hard by falling commodity prices. Between 1980 and 1984, developing 
countries lost about $55 billion in export earnings because of the fall in commodity prices, a blow felt most 
keenly in Latin America and Africa./12  


36. As a consequence of this period of slow growth in the world economy - together with rising debt service 
obligations and a decline in the inflow of finance - many developing countries have facet) severe economic 
crises. Over half of all developing countries actually experienced declining per capita GDP in the years 1982-85 
and per capita GDP has fallen, for developing countries as a whole, by around 10 per cent in the 1980s. (See 
Table 1-3.) 
 


Table 1-3  


Annual Rate of Increase of Gross Domestic Product in Developing Countries, 1976-85 


Indicator  1976-80  1981  1982  1983  1984  1985  
   (per cent)  
Gross Domestic Product  


All Developing Countries  4.9  1.3  0.2  0.8  2.1  2.5  
Developing Countries  
Excluding Large Countries  4.5  1.0  0.6  0.1  1.5  1.4  
Per Capita GDP  
All developing Countries  2.4  1.0  2.1  1.5  0.2  0.2  
Developing Countries  
Excluding Large Countries  1.9  1.5  -3.1  -2.4  -1.0  1.1  
 
Source: Department of International Economic and Social Affairs, Doubling Development Finance: Meeting a 
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Global Challenge, Views and Recommendations of the Committee on Development and Planning (New York: 
UN, 1986)  
 


37. The heaviest burden in international economic adjustment has been carried by the world's poorest people. 
The consequence has been a considerable increase in human distress and the overexploitation of land and 
natural resources to ensure survival in the short term.  


38. Many international economic problems remain unresolved: Developing country indebtedness remains 
serious; commodity and energy markets are highly unstable; financial flows to developing countries are 
seriously deficient; protectionism and trade wars are a serious threat. Yet at a time when multilateral 
institutions, and rules, are more than ever necessary, they have been devalued. And the notion of an 
international responsibility for development has virtually disappeared. The trend is towards a decline in 
multilateralism and an assertion of national dominance.  


II. New Approaches to Environment and Development 


39. Human progress has always depended on our technical ingenuity and a capacity for cooperative action. 
These qualities have often been used constructively to achieve development and environmental progress: in air 
and water pollution control, for example, and in increasing the efficiency of material and energy use. Many 
countries have increased food production and reduced population growth rates. Some technological advances, 
particularly in medicine, have been widely shared.  


40. But this is not enough. Failures to manage the environment and to sustain development threaten to 
overwhelm all countries. Environment and development are not separate challenges; they are inexorably 
linked. Development cannot subsist upon a deteriorating environmental resource base; the environment cannot 
be protected when growth leaves out of account the costs of environmental destruction. These problems 
cannot be treated separately by fragmented institutions and policies. They are linked in a complex system of 
cause and effect.  


41. First, environmental stresses are linked one to another. For example, deforestation, by increasing run off, 
accelerates soil erosion and siltation of rivers and lakes. Air pollution and acidification play their part in killing 
forests and lakes. Such links mean that several different problems must be tackled simultaneously. And 
success in one area, such as forest protection, can improve chances of success in another area, such as soil 
conservation.  


42. Second, environmental stresses and patterns of economic development are linked one to another. Thus 
agricultural policies may lie at the root of land, water, and forest degradation. Energy policies are associated 
with the global greenhouse effect, with acidification, and with deforestation for fuelwood in many developing 
nations. These stresses all threaten economic development. Thus economics and ecology must be completely 
integrated in decision making and lawmaking processes not just to protect the environment, but also to protect 
and promote development. Economy is not just about the production of wealth, and ecology is not just about 
the protection of nature; they are both equally relevant for improving the lot of humankind.  


How long can we go on and safely pretend that the environment is not the economy, is not health, is not the 
prerequisite to development, is not recreation? Is it realistic to see ourselves as managers of an entity out there 
called the environment, extraneous to us, an alternative to the economy, too expensive a value to protect in 
difficult economic times? When we organize ourselves starting from this premise, we do so with dangerous 
consequences to our economy, health, and industrial growth.  


We are now just beginning to realize that we must find an alternative to our ingrained behaviour of burdening 
future generations resulting from our misplaced belief that there is a choice between economy and the 
environment. That choice, in the long term, turns out to be an illusion with awesome consequences for 
humanity.  


Charles Caccia 
Member of Parliament, House of Commons 
WCED Public Hearing 
Ottawa, 26-27 May 1986 
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43. Third, environmental and economic problems are linked to many social and political factors. For example, 
the rapid population growth that has so profound an impact on the environment and on development in many 
regions is driven partly by such factors as the status of women in society and other cultural values. Also, 
environmental stress and uneven development can increase social tensions. It could be argued that the 
distribution of power and influence within society lies at the heart of most environment and development 
challenges. Hence new approaches must involve programmes of social development, particularly to improve 
the position of women in society, to protect vulnerable groups, and to promote local participation in decision 
making.  


44. Finally, the systemic features operate not merely within but also between nations. National boundaries have 
become so porous that traditional distinctions between matters of local, national, and international significance 
have become blurred. Ecosystems do not respect national boundaries. Water pollution moves through shared 
rivers, lakes, and seas. The atmosphere carries air pollution over vast distances. Major accidents - particularly 
those at nuclear reactors or at plants or warehouses containing toxic materials - can have widespread regional 
effects.  


45. Many environment economy links also operate globally. For instance, the highly subsidized, incentive-
driven agriculture of industrialized market economies generates surpluses that depress prices and erode the 
viability of the often neglected agriculture of developing countries. Soils and other environmental resources 
suffer in both systems. Each country may devise national agricultural policies to secure short-tern economic 
and political gains, but no nation alone can devise policies to deal effectively with the financial, economic, and 
ecological costs of the agricultural and trade policies of other nations.  


To successfully advance in solving global problems, we need to develop new methods of thinking, to elaborate 
new moral and value criteria, and, no doubt, new patterns of behaviour.  


Mankind is on the threshold of a new stage in its development. We should not only promote the expansion of its 
material, scientific, and technical basis, but, what is most important, the formation of new value and humanistic 
aspirations in human psychology, since wisdom and humaneness are the 'eternal truths' that make the basis of 
humanity. We need new social, moral, scientific, and ecological concepts, which should be determined by new 
conditions for the life of mankind today and in the future.  


I.T. Frolov 
Editor-in-Chief, Communist Magazine 
WCED Public Hearing 
Moscow, 6 Dec 1986  


46. In the past, responsibility for environmental matters has been placed in environmental ministries and 
institutions that often have had little or no control over destruction caused by agricultural, industrial, urban 
development, forestry, and transportation policies and practices. Society has failed to give the responsibility for 
preventing environmental damage to the 'sectoral' ministries and agencies whose policies cause it. Thus our 
environmental management practices have focused largely upon after-the-fact repair of damage: reforestation, 
reclaiming desert lands, rebuilding urban environments, restoring natural habitats, and rehabilitating wild lands. 
The ability to anticipate and prevent environmental damage will require that the ecological dimensions of policy 
be considered at the same time as the economic, trade, energy, agricultural, and other dimensions.  


47. In most countries, environmental policies are directed at the symptoms of harmful growth; these policies 
have brought progress and rewards and must be continued and strengthened. But that will not be enough. 
What is required is a new approach in which all nations aim at a type of development that integrates production 
with resource conservation and enhancement, and that links both to the provision for all of an adequate 
livelihood base and equitable access to resources.  


48. The concept of sustainable development provides a framework for the integration of environment policies 
and development strategies - the term 'development' being used here in its broadest sense. The word is often 
taken to refer to the processes of economic and social change in the Third World. But the integration of 
environment and development is required in all countries, rich and poor. The pursuit of sustainable 
development requires changes in the domestic and international policies of every nation.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


You talk very little about life, you talk too much about survival. It is very important to remember that when the 
possibilities for life are over, the possibilities for survival start. And there are peoples here in Brazil, especially in 
the Amazon region, who still live, and these peoples that still live don't want to reach down to the level of 
survival.  


Speaker from the floor 
WCED Public Hearing 
Sao Paulo, 26-29 Oct 1985  


49. Sustainable development seeks to meet the needs and aspirations of the present without compromising the 
ability to meet those of the future. Far from requiring the cessation of economic growth, it recognizes that the 
problems of poverty and underdevelopment cannot be solved unless we have a new era of growth in which 
developing countries play a large role and reap large benefits.  


50. Economic growth always brings risk of environmental damage, as it puts increased pressure on 
environmental resources. But policy makers guided by the concept of sustainable development will necessarily 
work to assure that growing economies remain firmly attached to their ecological roots and that these roots are 
protected and nurtured so that they may support growth over the long term. Environmental protection is thus 
inherent in the concept of sustainable development, as is a focus on the sources of environmental problems 
rather than the symptoms.  


51. No single blueprint of sustainability will be found, as economic and social systems and ecological conditions 
differ widely among countries. Each nation will have to work out its own concrete policy implications. Yet 
irrespective of these differences, sustainable development should be seen as a global objective.  


52. No country can develop in isolation from others. Hence the pursuit of sustainable development requires a 
new orientation in international relations. Long term sustainable growth will requite far-reaching changes to 
produce trade, capital, and technology flows that are more equitable and better synchronized to environmental 
imperatives.  


53. The mechanics of increased international cooperation required to assure sustainable development will vary 
from sector to sector and in relation to particular institutions. But it is fundamental that the transition to 
sustainable development be managed jointly by all nations. The unity of human needs requires a functioning 
multilateral system that respects the democratic principle of consent and accepts that not only the Earth but 
also the world is one.  


54. In the chapters that follow we examine these issues in greater detail and make a number of specific 
proposals for responding to the crises of a threatened future. Overall, our report carries a message of hope. But 
it is hope conditioned upon the establishment of a new era of international cooperation based on the premise 
that every human being - those here and those who are to come - has the right to life, and to a decent life. We 
confidently believe that the international community can rise, as it must, to the challenge of securing 
sustainable human progress. 
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Our Common Future 
Chapter 2: Towards Sustainable Development  
From A/42/427. Our Common Future: Report of the World Commission on Environment and Development 
 


I. The Concept of Sustainable Development 


II. Equity and the Common Interest 


III. Strategic Imperatives 


1. Reviving Growth  


2. Changing the quality of Growth  


3. Meeting Essential Human Needs  


4. Ensuring a Sustainable Level of Population  


5. Conserving and Enhancing the Resource Base  


6. Reorienting Technology and Managing Risk  


7. Merging Environment and Economics in Decision Making  


Conclusion 
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1. Sustainable development is development that meets the needs of the present without compromising the 
ability of future generations to meet their own needs. It contains within it two key concepts:  


• the concept of 'needs', in particular the essential needs of the world's poor, to which overriding priority 
should be given; and  


• the idea of limitations imposed by the state of technology and social organization on the environment's 
ability to meet present and future needs.  


2. Thus the goals of economic and social development must be defined in terms of sustainability in all countries 
- developed or developing, market-oriented or centrally planned. Interpretations will vary, but must share certain 
general features and must flow from a consensus on the basic concept of sustainable development and on a 
broad strategic framework for achieving it.  


3. Development involves a progressive transformation of economy and society. A development path that is 
sustainable in a physical sense could theoretically be pursued even in a rigid social and political setting. But 
physical sustainability cannot be secured unless development policies pay attention to such considerations as 
changes in access to resources and in the distribution of costs and benefits. Even the narrow notion of physical 
sustainability implies a concern for social equity between generations, a concern that must logically be 
extended to equity within each generation.  


I. The Concept of Sustainable Development 


4 The satisfaction of human needs and aspirations in the major objective of development. The essential needs 
of vast numbers of people in developing countries for food, clothing, shelter, jobs - are not being met, and 
beyond their basic needs these people have legitimate aspirations for an improved quality of life. A world in 
which poverty and inequity are endemic will always be prone to ecological and other crises. Sustainable 
development requires meeting the basic needs of all and extending to all the opportunity to satisfy their 
aspirations for a better life.  


5. Living standards that go beyond the basic minimum are sustainable only if consumption standards 
everywhere have regard for long-term sustainability. Yet many of us live beyond the world's ecological means, 
for instance in our patterns of energy use. Perceived needs are socially and culturally determined, and 
sustainable development requires the promotion of values that encourage consumption standards that are 
within the bounds of the ecological possible and to which all can reasonably aspire.  


6. Meeting essential needs depends in part on achieving full growth potential, and sustainable development 
clearly requires economic growth in places where such needs are not being met. Elsewhere, it can be 
consistent with economic growth, provided the content of growth reflects the broad principles of sustainability 
and non-exploitation of others. But growth by itself is not enough. High levels of productive activity and 
widespread poverty can coexist, and can endanger the environment. Hence sustainable development requires 
that societies meet human needs both by increasing productive potential and by ensuring equitable 
opportunities for all.  


7. An expansion in numbers can increase the pressure on resources and slow the rise in living standards in 
areas where deprivation is widespread. Though the issue is not merely one of population size but of the 
distribution of resources, sustainable development can only be pursued if demographic developments are in 
harmony with the changing productive potential of the ecosystem.  


8. A society may in many ways compromise its ability to meet the essential needs of its people in the future - by 
overexploiting resources, for example. The direction of technological developments may solve some immediate 
problems but lead to even greater ones. Large sections of the population may be marginalized by ill-considered 
development.  


9. Settled agriculture, the diversion of watercourses, the extraction of minerals, the emission of heat and 
noxious gases into the atmosphere, commercial forests, and genetic manipulation are all examples or human 
intervention in natural systems during the course of development. Until recently, such interventions were small 
in scale and their impact limited. Today's interventions are more drastic in scale and impact, and more 
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threatening to life-support systems both locally and globally. This need not happen. At a minimum, sustainable 
development must not endanger the natural systems that support life on Earth: the atmosphere, the waters, the 
soils, and the living beings.  


10. Growth has no set limits in terms of population or resource use beyond which lies ecological disaster. 
Different limits hold for the use of energy, materials, water, and land. Many of these will manifest themselves in 
the form of rising costs and diminishing returns, rather than in the form of any sudden loss of a resource base. 
The accumulation of knowledge and the development of technology can enhance the carrying capacity of the 
resource base. But ultimate limits there are, and sustainability requires that long before these are reached, the 
world must ensure equitable access to the constrained resource and reorient technological efforts to relieve the 
presume.  


A communications gap has kept environmental, population, and development assistance groups apart for too 
long, preventing us from being aware of our common interest and realizing our combined power. Fortunately, 
the gap is closing. We now know that what unites us is vastly more important than what divides us.  


We recognize that poverty, environmental degradation, and population growth are inextricably related and that 
none of these fundamental problems can be successfully addressed in isolation. We will succeed or fail 
together.  


Arriving at a commonly accepted definition of 'sustainable development' remains a challenge for all the actors in 
the development process.  


'Making Common Cause' 
U.S. Based Development, Environment, Population NGOs 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


11. Economic growth and development obviously involve changes in the physical ecosystem. Every ecosystem 
everywhere cannot be preserved intact. A forest may be depleted in one part of a watershed and extended 
elsewhere, which is not a bad thing if the exploitation has been planned and the effects on soil erosion rates, 
water regimes, and genetic losses have been taken into account. In general, renewable resources like forests 
and fish stocks need not be depleted provided the rate of use is within the limits of regeneration and natural 
growth. But most renewable resources are part of a complex and interlinked ecosystem, and maximum 
sustainable yield must be defined after taking into account system-wide effects of exploitation.  


12. As for non-renewable resources, like fossil fuels and minerals, their use reduces the stock available for 
future generations. But this does not mean that such resources should not be used. In general the rate of 
depletion should take into account the criticality of that resource, the availability of technologies tor minimizing 
depletion, and the likelihood of substitutes being available. Thus land should not be degraded beyond 
reasonable recovery. With minerals and fossil fuels, the rate of depletion and the emphasis on recycling and 
economy of use should be calibrated to ensure that the resource does not run out before acceptable substitutes 
are available. Sustainable development requires that the rate of depletion of non renewable resources should 
foreclose as few future options as possible.  


13. Development tends to simplify ecosystems and to reduce their diversity of species. And species, once 
extinct, are not renewable. The loss of plant and animal species can greatly limit the options of future 
generations; so sustainable development requires the conservation of plant and animal species.  


14. So-called free goods like air and water are also resources. The raw materials and energy of production 
processes are only partly converted to useful products. The rest comes out as wastes. Sustainable 
development requires that the adverse impacts on the quality of air, water, and other natural elements are 
minimized so as to sustain the ecosystem's overall integrity.  


15. In essence, sustainable development is a process of change in which the exploitation of resources, the 
direction of investments, the orientation of technological development; and institutional change are all in 
harmony and enhance both current and future potential to meet human needs and aspirations.  
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II. Equity and the Common Interest 


16. Sustainable development has been described here in general terms. How are individuals in the real world to 
be persuaded or made to act in the common interest? The answer lies partly in education, institutional 
development, and law enforcement. But many problems of resource depletion and environmental stress arise 
from disparities in economic and political power. An industry may get away with unacceptable levels or air and 
water pollution because the people who bear the brunt of it are poor and unable to complain effectively. A forest 
may be destroyed by excessive felling because the people living there have no alternatives or because timber 
contractors generally have more influence then forest dwellers.  


17. Ecological interactions do not respect the boundaries of individual ownership and political jurisdiction. Thus:  


• In a watershed, the ways in which a farmer up the slope uses land directly affect run-off on farms 
downstream.  


• the irrigation practices, pesticides, and fertilizers used on one farm affect the productivity of neighbouring 
ones, especially among small farms.  


• The efficiency of a factory boiler determines its rate of emission of soot and noxious chemicals and 
affects all who live and work around it.  


• The hot water discharged by a thermal power plant into a river or a local sea affects the catch of all who 
fish locally.  


18. Traditional social systems recognized some aspects of this interdependence and enforced community 
control over agricultural practices and traditional rights relating to water, forests, and land. This enforcement of 
the 'common interest' did not necessarily impede growth and expansion though it may have limited the 
acceptance and diffusion of technical innovations.  


19. Local interdependence has, if anything, increased because of the technology used in modern agriculture 
and manufacturing. Yet with this surge of technical progress, the growing 'enclosure' of common lands, the 
erosion of common rights in forests and other resources, and the spread of commerce and production for the 
market, the responsibilities for decision making are being taken away from both groups and individuals. This 
shift is still under way in many developing countries.  


If the desert is growing, forest disappearing, malnutrition increasing, and people in urban areas living in very 
bad conditions, it is not because we are lacking resources but the kind of policy implemented by our rulers, by 
the elite group. Denying people rights and peoples' interests is pushing us to a situation where it is only the 
poverty that has a very prosperous future in Africa. And it is our hope that your Commission, the World 
Commission, will not overlook these problems of human rights in Africa and will put emphasis on it. Because it 
is only free people, people who have rights, who are mature and responsible citizens, who then participate in 
the development and in the protection of the environment.  


Speaker from the floor 
WCED Public Hearing 
Nairobi, 23 Sept 1986  


20. It is not that there is one set of villains and another of victims. All would be better off if each person took into 
account the effect oœ" his or her acts upon others. But each is unwilling to assume that others will behave in 
this socially desirable fashion, and hence all continue to pursue narrow self-interest. Communities or 
governments can compensate for this isolation through laws, education, taxes, subsidies, and other methods. 
Well-enforced laws and strict liability legislation can control harmful side effects. Most important, effective 
participation in decision-making processes by local communities can help them articulate and effectively 
enforce their common interest.  


21. Interdependence is not simply a local phenomenon. Rapid growth in production has extended it to the 
international plane, with both physical and economic manifestations. There are growing global and regional 
pollution effects, such as in the more than 200 international river basins and the large number of shared seas.  
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22. The enforcement of common interest often suffers because areas of political jurisdiction and areas of 
impact do not coincide. Energy policies in one jurisdiction cause acid precipitation in another. The fishing 
policies of one state affect the fish catch of another. No supranational authority exists to resolve such issues, 
and the common interest can only be articulated through international cooperation.  


23. In the same way, the ability of a government to control its national economy is reduced by growing 
international economic interactions. For example, foreign trade in commodities makes issues of carrying 
capacities and resource scarcities an international concern. (See Chapter 3.) If economic power and the 
benefits of trade were more equally distributed, common interests would be generally recognized. But the gains 
from trade are unequally distributed, and patterns of trade in, say, sugar affect not merely a local sugar-
producing sector, but the economies and ecologies of the many developing countries that depend heavily on 
this product.  


24. The search for common interest would be less difficult if all development and environment problems had 
solutions that would leave everyone better off. This is seldom the case, and there are usually winners and 
losers. Many problems arise from inequalities in access to resources. An inequitable landowner ship structure 
can lead to overexploitation of resources in the smallest holdings, with harmful effects on both environment and 
development. Internationally, monopolistic control over resources can drive those who do not share in them to 
excessive exploitation of marginal resources. The differing capacities of exploiters to commandeer 'free' goods 
- locally, nationally, and internationally - is another manifestation of unequal access to resources. 'Losers' in 
environment/development conflicts include those who suffer more than their fair share of the health, property, 
and ecosystem damage costs of pollution.  


25. As a system approaches ecological limits, inequalities sharpen. Thus when a watershed deteriorates, poor 
farmers suffer more because they cannot afford the same anti-erosion measures as richer farmers. When 
urban air quality deteriorates, the poor, in their more vulnerable areas, suffer more health damage than the rich, 
who usually live in more pristine neighbourhoods. When mineral resources become depleted, late-comers to 
the industrialization process lose the benefits of low-cost supplies. Globally, wealthier nations are better placed 
financially and technologically to cope with the effects of possible climatic change.  


26. Hence, our inability to promote the common interest in sustainable development is often a product of the 
relative neglect of economic and social justice within and amongst nations. 
 


III. Strategic Imperatives 


27. The world must quickly design strategies that will allow nations to move from their present, often 
destructive, processes of growth and development onto sustainable development paths. This will require policy 
changes in all countries, with respect both to their own development and to their impacts on other nations' 
development possibilities. (This chapter concerns itself with national strategies. The required reorientation in 
international economic relations is dealt with in Chapter 3.)  


28. Critical objectives for environment and development policies that follow from the concept of sustainable 
development include:  


• reviving growth;  


• changing the quality of growth;  


• meeting essential needs for jobs, food, energy, water, and sanitation;  


• ensuring a sustainable level of population;  


• conserving and enhancing the resource base:  


• reorienting technology and managing risk; and  


• merging environment and economics in decision making.  
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1. Reviving Growth 


29. As indicated earlier, development that is sustainable has to address the problem of the large number 
of people who live in absolute poverty - that is, who are unable to satisfy even the most basic of their 
needs. Poverty reduces people's capacity to use resources in a sustainable manner; it intensifies 
pressure on the environment. Most such absolute poverty is in developing countries; in many, it has been 
aggravated by the economic stagnation of the 1980s. A necessary but not a sufficient condition for the 
elimination of absolute poverty is a relatively rapid rise in per capita incomes in the Third World. It is 
therefore essential that the stagnant or declining growth trends of this decade be reversed.  


30. While attainable growth rates will vary, a certain minimum is needed to have any impact on absolute 
poverty. It seems unlikely that, taking developing countries as a whole, these objectives can be 
accomplished with per capita income growth of under 3 per cent. (See Box 2-1.) Given current population 
growth rates, this would require overall national income growth of around 5 per cent a year in the 
developing economies of Asia, 5.5 per cent in Latin America, and 6 per cent in Africa and West Asia.  


31. Are these orders of magnitude attainable? The record in South and East Asia over the past quarter-
century and especially over the last five years suggests that 5 per cent annual growth can be attained in 
most countries, including the two largest, India and China. In Latin America, average growth rates on the 
order of 5 per cent were achieved during the 1960s and 1970s, but fell well below that in the first half of 
this decade, mainly because of the debt crisis./1 A revival of Latin American growth depends on the 
resolution of this crisis. In Africa, growth rates during the 1960s and 1970s were around 4-4.5 per cent, 
which at current rates of population growth would mean per capita income growth of only a little over 1 per 
cent./2 Moreover, during the 1980s, growth nearly halted and in two-thirds of the countries per capita 
income declined./3 Attaining a minimum level of growth in Africa requires the correction of short-term 
imbalances, and also the removal of deep-rooted constraints on the growth process.  


32. Growth must be revived in developing countries because that is where the links between economic 
growth, the alleviation of poverty, and environmental conditions operate most directly. Yet developing 
countries are part of an interdependent world economy; their prospects also depend on the levels and 
patterns of growth in industrialized nations. The medium-term prospects for industrial countries are for 
growth of 3-4 per cent, the minimum that international financial institutions consider necessary if these 
countries are going to play a part in expanding the world economy. Such growth rates could be 
environmentally sustainable if industrialized nations can continue the recent shifts in the content of their 
growth towards less material- and energy-intensive activities and the improvement of their efficiency in 
using materials and energy.  


Box 2-1 Growth, Redistribution, and Poverty 


1. The poverty line is that level of income below which an individual or household cannot afford on a 
regular basis the necessities of life. The percentage of the population below that line will depend on per 
capita national income and the manner in which it is distributed. How quickly can a developing country 
expect to eliminate absolute poverty? The answer will vary from country to country, but much can be 
learned from a typical case.  


2. Consider a nation in which half the population lives below the poverty line and where the distribution 
of household incomes is as follows: the top one-fifth of households have 50 per cent of total income, the 
next fifth have 20 per cent, the next fifth have 14 per cent, the next fifth have 9 per cent, and the bottom 
fifth have just 7 per cent. This is a fair representation of the situation in many low-income developing 
countries.  


3. In this case, if the income distribution remains unchanged, per capita national income would have to 
double before the poverty ratio drops from 50 to 10 per cent. If income is redistributed in favour of the 
poor, this reduction can occur sooner. Consider the case in which 25 per cent of the incremental income 
of the richest one-fifth of the population is redistributed equally to the others. The assumptions here about 
redistribution reflect three judgements. First, in most situations redistributive policies can only operate on 
increases in income. Second, in low-income developing countries the surplus that can be skimmed off for 
redistribution is available only from the wealthier groups. Third, redistributive policies cannot be so 
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precisely targeted that they deliver benefits only to those who are below the poverty line, so some of the 
benefits will accrue to those who are just a little above it.  


4. The number of years required to bring the poverty ratio down from 50 to 10 per cent ranges from:  


o 18-24 years if per capita income grows at 3 per cent,  


o 26-36 years if it grown at 2 per cent, and  


o 51-70 years if it grows only at 1 per cent.  


In each case, the shorter time is associated with the redistribution of 25 per cent of the incremental 
income of the richest fifth of the population and the longer period with no redistribution.  


5. So with per capita national income growing only at 1 per cent a year, the time required to eliminate 
absolute poverty would stretch well into the next century. If, however, the aim is to ensure that the world is 
well on its way towards sustainable development by the beginning of the next century, it is necessary to 
aim at a minimum of 3 per cent per capita national income growth and to pursue vigorous redistributive 
policies.  


33. As industrialized nations use less materials and energy, however, they will provide smaller markets for 
commodities and minerals from the developing nations. Yet if developing nations focus their efforts upon 
eliminating poverty and satisfying essential human needs, then domestic demand will increase for both 
agricultural products and manufactured goods and some services. Hence the very logic of sustainable 
development implies an internal stimulus to Third World growth.  


34. Nonetheless, in large numbers of developing countries markets are very small; and for all developing 
countries high export growth, especially of non-traditional items, will also be necessary to finance imports, 
demand for which will be generated by rapid development. Thus a reorientation of international economic 
relations will be necessary for sustainable development, as discussed in Chapter 3.  


2. Changing the quality of Growth 


35. Sustainable development involves more than growth. It requires a change in the content of growth, to 
make it less Material- and energy-intensive and more equitable in its impact. These changes are required 
in all countries as part of a package of measures to maintain the stock of ecological capital, to improve the 
distribution of income, and to reduce the degree of vulnerability to economic crises.  


36. The process of economic development must be more soundly based upon the realities of the stock of 
capital that sustains it. This is rarely done in either developed or developing countries. For example, 
income from forestry operations is conventionally measured in terms of the value of timber and other 
products extracted, minus the costs of extraction. The costs of regenerating the forest are not taken into 
account, unless money is actually spent on such work. Thus figuring profits from logging rarely takes full 
account of the losses in future revenue incurred through degradation of the forest. Similar incomplete 
accounting occurs in the exploitation of other natural resources, especially in the case of resources that 
are not capitalized in enterprise or national accounts: air, water, and soil. In all countries, rich or poor, 
economic development must take full account in its measurements of growth of the improvement or 
deterioration in the stock of natural resources.  


37. Income distribution is one aspect of the quality of growth, as described in the preceding section, and 
rapid growth combined with deteriorating income distribution may be worse than slower growth combined 
with redistribution in favour of the poor. For instance, in many developing countries the introduction of 
large-scale commercial agriculture may produce revenue rapidly, but may also dispossess a large number 
of small farmers and make income distribution more inequitable. In the long run, such a path may not be 
sustainable; it impoverishes many people and can increase pressures on the natural resource base 
through overcommercialized agriculture and through the marginalization of subsistence farmers. Relying 
more on smallholder cultivation may be slower at first, but more easily sustained over the long term.  
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People have acquired, often for the first time in history, both an idea of their relative poverty and a desire 
to emerge from it and improve the quality of their lives. As people advance materially, and eat and live 
better, what, were once luxuries tend to be regarded as necessities. The net result is that the demand for 
food, raw materials, and power increases to an even greater degree than the population. As demand 
increases, a greater and greater strain is put on the finite area of the world's land to produce the products 
needed.  


Dr. I. P. Garbouchev 
Bulgarian Academy of Sciences 
WCED Public Hearing 
Moscow, 11 Dec 1986  


38. Economic development is unsustainable if it increases vulnerability to crises. A drought may force 
farmers to slaughter animals needed for sustaining production in future years. A drop in prices may cause 
farmers or other producers to overexploit natural resources to maintain incomes. But vulnerability can be 
reduced by using technologies that lower production risks, by choosing institutional options that reduce 
market fluctuations, and by building up reserves, especially of food and foreign exchange. A development 
path that combines growth with reduced vulnerability is more sustainable than one that does not.  


39. Yet it is not enough to broaden the range of economic variables taken into account. Sustainability 
requires views of human needs and well-being that incorporate such non-economic variables as 
education and health enjoyed for their own sake, clean air and water, and the protection of natural beauty. 
It must also work to remove disabilities from disadvantaged groups, many of whom live in ecologically 
vulnerable areas, such as many tribal groups in forests, desert nomads, groups in remote hill areas, and 
indigenous peoples of the Americas and Australasia.  


40. Changing the quality of growth requires changing our approach to development efforts to take account 
of all of their effects. For instance, a hydropower project should not be seen merely as a way of producing 
more electricity; its effects upon the local environment and the livelihood of the local community must be 
included in any balance sheets. Thus the abandonment of a hydro project because it will disturb a rare 
ecological system could be a measure of progress, not a setback to development./4 Nevertheless, in 
some cases, sustainability considerations will involve a rejection of activities that are financially attractive 
in the short run.  


41. Economic and social development can and should be mutually reinforcing. Money spent on education 
and health can raise human productivity. Economic developments can accelerate social development by 
providing opportunities for underprivileged groups or by spreading education more rapidly.  


3. Meeting Essential Human Needs 


42. The satisfaction of human needs and aspirations is so obviously an objective of productive activity that 
it may appear redundant to assert its central role in the concept of sustainable development. All too often 
poverty is such that people cannot satisfy their needs for survival and well-being even if goods and 
services are available. At the same time, the demands of those not in poverty may have major 
environmental consequences.  


43. The principal development challenge is to meet the needs and aspirations of an expanding developing 
world population. The most basic of all needs is for a livelihood: that is, employment. Between 1985 and 
2000 the labour force in developing countries will increase by nearly 800 million, and new livelihood 
opportunities will have to be generated for 60 million persons every year./5 The pace and pattern of 
economic development have to generate sustainable work opportunities on this scale and at a level of 
productivity that would enable poor households to meet minimum consumption standards.  


44. More food is required not merely to feed more people but to attack undernourishment. For the 
developing world to eat, person for person, as well as the industrial world by the year 2000, annual 
increases of 5.0 per cent in calories and 5.8 per cent in proteins are needed in Africa; of 3.4 and 4.0 per 
cent, respectively, in Latin America; and of 3.5 and 4.5 per cent in Asia./6 Foodgrains and starchy roots 
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are the primary sources of calories, while proteins are obtained primarily from products like milk, meat, 
fish, pulses, and oil-seeds.  


45. Though the focus at present is necessarily on staple foods, the projections given above also highlight 
the need for a high rate of growth of protein availability. In Africa, the task is particularly challenging given 
the recent declining per capita food production and the current constraints on growth. In Asia and Latin 
America, the required growth rates in calorie and protein consumption seem to be more readily attainable. 
But increased food production should not be based on ecologically unsound production policies and 
compromise long-term prospects for food security.  


46. Energy is another essential human need, one that cannot be universally met unless energy 
consumption patterns change. The most urgent problem is the requirements of poor Third World 
households, which depend mainly on fuelwood. By the turn of the century, 3 billion people may live in 
areas where wood is cut faster than it grows or where fuelwood is extremely scarce./7 Corrective action 
would both reduce the drudgery of collecting wood over long distances and preserve the ecological base. 
The minimum requirements for cooking fuel in most developing countries appear to be on the order of 250 
kilogrammes of coal equivalent per capita per year. This is a fraction of the household energy 
consumption in industrial countries.  


In the developing world, mostly in the Third World, we realize that the main problem we have is that we do 
not have employment opportunities, and most of these people who are unemployed move from rural 
areas and they migrate into the cities and those who remain behind always indulge in processes - for 
example charcoal burning - and all this leads to deforestation. So maybe the environmental organizations 
should step in and look for ways to prevent this kind of destruction.  


Kennedy Njiro 
Student, Kenya Polytechnic 
WCED Public Hearing 
Nairobi, 23 Sept 1986 


47. The linked basic needs of housing, water supply, sanitation, and health care are also environmentally 
important. Deficiencies in these areas are often visible manifestations of environmental stress. In the 
Third World, the failure to meet these key needs is one of the major causes of many communicable 
diseases such as malaria, gastro-intestinal infestations, cholera, and typhoid. Population growth and the 
drift into cities threaten to make these problems worse. Planners must find ways of relying more on 
supporting community initiatives and self-help efforts and on effectively using low-cost technologies. See 
Chapter 9.  


4. Ensuring a Sustainable Level of Population 


48. The sustainability of development is intimately linked to the dynamics of population growth. The issue, 
however, is not simply one of global population size. A child born in a country where levels of material and 
energy use are high places a greater burden on the Earth's resources than a child born in a poorer 
country. A similar argument applies within countries. Nonetheless, sustainable development can be 
pursued more easily when population size is stabilized at a level consistent with the productive capacity of 
the ecosystem.  


49. In industrial countries, the overall rate of population growth is under 1 per cent, and several countries 
have reached or are approaching zero population growth. The total population of the industrialized world 
could increase from its current 1.2 billion to about 1.4 billion in the year 2025./8  


50. The greater part of global population increase will take place in developing countries, where the 1985 
population of 3.7 billion may increase to 6.8 billion by 2025./9 The Third World does not have the option of 
migration to 'new' lands, and the time available for adjustment is much less than industrial countries had. 
Hence the challenge now is to quickly lower population growth rates, especially in regions such as Africa, 
where these rates are increasing.  


51. Birth rates declined in industrial countries largely because of economic and social development. 
Rising levels of income and urbanization and the changing role of women all played important roles. 
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Similar processes are now at work in developing countries. These should be recognized and encouraged. 
Population policies should be integrated with other economic and social development programmes female 
education, health care, and the expansion of the livelihood base of the poor. But time is short, and 
developing countries will also have to promote direct measures to reduce fertility, to avoid going radically 
beyond the productive potential to support their populations. In fact, increased access to family planning 
services is itself a form of social development that allows couples, and women in particular, the right to 
self-determination.  


52. Population growth in developing countries will remain unevenly distributed between rural and urban 
areas. UK projections suggest that by the first decade of the next century, the absolute size of rural 
populations in most developing countries will start declining. Nearly 90 per cent of the increase in the 
developing world will take place in urban areas, the population of which in expected to rise from 1.15 
billion in 1985 to 3.25 million in 2025./10 The increase will be particularly marked in Africa and, to a lesser 
extent, in Asia.  


53. Developing-country cities are growing much faster than the capacity of authorities to cope. Shortages 
of housing, water, sanitation, and mass transit are widespread. A growing proportion of city-dwellers live 
in slums and shanty towns, many of them exposed to air and water pollution and to industrial and natural 
hazards. Further deterioration is likely, given that most urban growth will take place in the largest cities. 
Thus more manageable cities may be the principal gain from slower rates of population growth.  


54. Urbanization is itself part of the development process. The challenge is to manage the process so as 
to avoid a severe deterioration in the quality of life. Thus the development of smaller urban centres needs 
to be encouraged to reduce pressures in large cities. Solving the impending urban crisis will require the 
promotion of self-help housing and urban services by and for the poor, and a more positive approach to 
the role of the informal sector, supported by sufficient funds for water supply, sanitation, and other 
services. See Chapter 9.  


5. Conserving and Enhancing the Resource Base 


55. If needs are to be met on a sustainable basis the Earth's natural resource base must be conserved 
and enhanced. Major changes in policies will be needed to cope with the industrial world's current high 
levels of consumption, the increases in consumption needed to meet minimum standards in developing 
countries, and expected population growth. However, the case for the conservation of nature should not 
rest only with development goals. It is part of our moral obligation to other living beings and future 
generations.  


56. Pressure on resources increases when people lack alternatives. Development policies must widen 
people's options for earning a sustainable livelihood, particularly for resource-poor households and in 
areas under ecological stress. In a hilly area, for instance, economic self-interest and ecology can be 
combined by helping farmers shift from grain to tree crops by providing them with advice, equipment, and 
marketing assistance. Programmes to protect the incomes of farmers, fishermen, and foresters against 
short-term price declines may decrease their need to overexploit resources.  


57. The conservation of agricultural resources is an urgent task because in many parts of the world 
cultivation has already been extended to marginal lands, and fishery and forestry resources have been 
overexploited. These resources must be conserved and enhanced to meet the needs of growing 
populations. Land use in agriculture and forestry must be based on a scientific assessment of land 
capacity, and the annual depletion of topsoil, fish stock, or forest resources must not exceed the rate of 
regeneration.  


58. The pressures on agricultural land from crop and livestock production can be partly relieved by 
increasing productivity. But short-sighted, short-term improvements in productivity can create different 
forms of ecological stress, such as the loss of genetic diversity in standing crops, salinization and 
alkalization of irrigated lands, nitrate pollution of ground-water, and pesticide residues in food. Ecologically 
more benign alternatives are available. Future increases in productivity, in both developed and developing 
countries, should be based on the better controlled application of water and agrochemicals, as well as on 
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more extensive use of organic manures and non-chemical means of pest control. These alternatives can 
be promoted only by an agricultural policy based on ecological realities. (See Chapter 5.)  


59. In the case of fisheries and tropical forestry, we rely largely on the exploitation of the naturally 
available stocks. The sustainable yield from these stocks may well fall short of demand. Hence it will be 
necessary to turn to methods that produce more fish, fuelwood, and forest products under controlled 
conditions. Substitutes for fuelwood can be promoted.  


60. The ultimate limits to global development are perhaps determined by the availability of energy 
resources and by the biosphere's capacity to absorb the by-products of energy use./11/ These energy 
limits may be approached far sooner than the limits imposed by other material resources. First, there are 
the supply problems: the depletion of oil reserves, the high cost and environmental impact of coal mining, 
and the hazards of nuclear technology. Second, there are emission problems, most notably acid pollution 
and carbon dioxide build up leading to global warming.  


I work with rubber trees in the Amazon. I am here to speak about the tropical forest.  


We live from this forest they want to destroy. And we want to take this opportunity of having so many 
people here gathered with the same objective in mind to defend our habitat, the conservation of forest, of 
tropical forest.  


In my area, we have about 14-16 native products that we extract from the forest, besides all the other 
activities we have. So I think this must be preserved. Because it is not only with cattle, not only with 
pasture lands, and not only with highways that we will be able to develop the Amazon.  


When they think of falling trees, they always think of building roads and the roads bring destruction under 
a mask called progress. Let us put this progress where the lands have already been deforested, where it 
is idle of labour and where we have to find people work, and where we have to make the city grow. But let 
us leave those who want to live in the forest, who want to keep it as it is.  


We have nothing written. I don't have anything that was created in somebody's office. There is no 
philosophy. It is just the real truth, because this is what our life is.  


Jaime Da Silva Araujo 
Rubber Tapper Council 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


61. Some of these problems can be met by increased use of renewable energy sources. But the 
exploitation of renewable sources such as fuelwood and hydropower also entails ecological problems. 
Hence sustainability requires a clear focus on conserving and efficiently using energy.  


62. Industrialized countries must recognize that their energy consumption is polluting the biosphere and 
eating into scarce fossil fuel supplies. Recent improvements in energy efficiency and a shift towards less 
energy-intensive sectors have helped limit consumption. But the process must be accelerated to reduce 
per capita consumption and encourage a shift to non polluting sources and technologies. The simple 
duplication in the developing world of industrial countries' energy use patterns is neither feasible nor 
desirable. Changing these patterns for the better will call for new policies in urban development, industry 
location, housing design, transportation systems, and the choice of agricultural and industrial 
technologies.  


63. Non-fuel mineral resources appear to pose fewer supply problems. Studies done before 1960 that 
assumed an exponentially growing demand did not envisage a problem until well into the next century./12 
since then, world consumption of most metals has remained nearly constant, which suggests that the 
exhaustion of non-fuel minerals is even more distant. The history of technological developments also 
suggests that industry can adjust to scarcity through greater efficiency in use, recycling, and substitution. 
More immediate needs include modifying the pattern of world trade in minerals to allow exporters a higher 
share in the value added from mineral use, and improving the access of developing countries to mineral 
supplies, as their demands increase.  
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Indigenous peoples are the base of what I guess could be called the environmental security system. We 
are the gate-keepers of success or failure to husband our resources. For many of us, however, the last 
few centuries have meant a major loss of control over our lands and waters. We are still the first to know 
about changes in the environment, but we are now the last to be asked or consulted.  


We are the first to detect when the forests are being threatened, as they are under the slash and grab 
economics of this country. And we are the last to be asked about the future of our forests. We are the first 
to feel the pollution of our waters, as the Ojibway peoples of my own homelands in northern Ontario will 
attest. And, of course, we are the last to be consulted about how, when, and where developments should 
take place in order to assure continuing harmony for the seventh generation.  


The most we have learned to expect is to be compensated, always too late and too little. We are seldom 
asked to help avoid the need for compensation by lending our expertise and our consent to development.  


Louis Bruyere 
President, Native Council of Canada 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


64. The prevention and reduction of air and water pollution will remain a critical task of resource 
conservation. Air and water quality come under pressure from such activities as fertilizer and pesticide 
use, urban sewage, fossil fuel burning, the use of certain chemicals, and various other industrial activities. 
Each of these is expected to increase the pollution load on the biosphere substantially, particularly in 
developing countries. Cleaning up after the event is an expensive solution. Hence all countries need to 
anticipate and prevent these pollution problems, by, for instance, enforcing emission standards that reflect 
likely long-term effects, promoting low-waste technologies, and anticipating the impact of new products, 
technologies, and wastes.  


6. Reorienting Technology and Managing Risk 


65. The fulfilment of all these tasks will require the reorientation of technology the key link between 
humans and nature. First, the capacity for technological innovation needs to be greatly enhanced in 
developing countries so that they can respond more effectively to the challenges of sustainable 
development. Second, the orientation of technology development must be changed to pay greater 
attention to environmental factors.  


66. The technologies of industrial countries are not always suited or easily adaptable to the socio-
economic and environmental conditions of developing countries. To compound the problem, the bulk of 
world research and development addresses few of the pressing issues facing these countries, such as 
arid-land agriculture or the control of tropical diseases. Not enough is being done to adapt recent 
innovations in materials technology, energy conservation, information technology, and biotechnology to 
the needs of developing countries. These gaps must be covered by enhancing research, design, 
development, and extension capabilities in the Third World.  


67. In all countries, the processes of generating alternative technologies, upgrading traditional ones, and 
selecting and adapting imported technologies should be informed by environmental resource concerns. 
Most technological research by commercial organizations is devoted to product and process innovations 
that have market value. Technologies are needed that produce 'social goods', such as improved air 
quality or increased product life, or that resolve problems normally outside the cost calculus of individual 
enterprises, such as the external costs of pollution or waste disposal.  


68. The role of public policy is to ensure, through incentives and disincentives, that commercial 
organizations find it worthwhile to take fuller account of environmental factors in the technologies they 
develop. (See Chapter 6.) Publicly funded research institutions also need such direction, and the 
objectives of sustainable development and environmental protection must be built into the mandates of 
the institutions that work in environmentally sensitive areas.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


69. The development of environmentally appropriate technologies is closely related to questions of risk 
management. Such systems as nuclear reactors, electric and other utility distribution networks, 
communication systems, and mass transportation are vulnerable if stressed beyond a certain point. The 
fact that they are connected through networks tends to make them immune to small disturbances but 
more vulnerable to unexpected disruptions that exceed a finite threshold. Applying sophisticated analyses 
of vulnerabilities and past failures to technology design, manufacturing standards, and contingency plans 
in operations can make the consequences of a failure or accident much less catastrophic.  


70. The best vulnerability and risk analysis has not been applied consistently across technologies or 
systems. A major purpose of large system design should be to make the consequences of failure or 
sabotage less serious. There is thus a need for new techniques and technologies - as well as legal and 
institutional mechanisms - for safety design and control, accident prevention, contingency planning, 
damage mitigation, and provision of relief.  


71. Environmental risks arising from technological and developmental decisions impinge on individuals 
and areas that have little or no influence on those decisions. Their interests must be taken into account. 
National and international institutional mechanisms are needed to assess potential impacts of new 
technologies before they are widely used, in order to ensure that their production, use, and disposal do 
not overstress environmental resources. Similar arrangements are required for major interventions in 
natural systems, such as river diversion or forest clearance. In addition, liability for damages from 
unintended consequences must be strengthened and enforced.  


7. Merging Environment and Economics in Decision Ma king 


72. The common theme throughout this strategy for sustainable development is the need to integrate 
economic and ecological considerations in decision making. They are, after all, integrated in the workings 
of the real world. This will require a change in attitudes and objectives and in institutional arrangements at 
every level.  


73. Economic and ecological concerns are not necessarily in opposition. For example, policies that 
conserve the quality of agricultural land and protect forests improve the long-term prospects for 
agricultural development. An increase in the efficiency of energy and material use serves ecological 
purposes but can also reduce costs. But the compatibility of environmental and economic objectives is 
often lost in the pursuit of individual or group gains, with little regard for the impacts on others, with a blind 
faith in science's ability to find solutions, and in ignorance of the distant consequences of today's 
decisions. Institutional rigidities add to this myopia.  


74. One important rigidity is the tendency to deal with one industry or sector in isolation, failing to 
recognize the importance of intersectoral linkages. Modern agriculture uses substantial amounts of 
commercially produced energy and large quantities of industrial products. At the same time, the more 
traditional connection - in which agriculture is a source of raw materials for industry - is being diluted by 
the widening use of synthetics. The energy-industry connection is also changing, with a strong tendency 
towards a decline in the energy intensity of industrial production in industrial countries. In the Third World, 
however, the gradual shift of the industrial base towards the basic material producing sectors is leading to 
an increase in the energy intensity of industrial production.  


75. These inter sectoral connections create patterns of economic and ecological interdependence rarely 
reflected in the ways in which policy is made. Sectoral organizations tend to pursue sectoral objectives 
and to treat their impacts on other sectors as side effects, taken into account only if compelled to do so. 
Hence impacts on forests rarely worry those involved in guiding public policy or business activities in the 
fields of energy, industrial development, crop husbandry, or foreign trade. Many of the environment and 
development problems that confront us have their roots in this sectoral fragmentation of responsibility. 
Sustainable development requires that such fragmentation be overcome.  


The issues that have been brought forward here, I think, are wide-ranging and maybe you know, maybe 
you don't know, the answers to all those issues. But at least by hearing all those questions, stories, all 
these expressions that have been put forward, at least you could have some idea.  
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You don't know the answers nor the solutions, but you could suggest the way to solve many problems and 
this is by suggesting either to governments, or the UN, or international agencies, to solve any problem the 
best way: that is to include those with direct interests in it. The beneficiaries, as well as the victims of any 
development issue should be included, should be heard.  


I think that is the one thing, maybe that all of us are hearing here, or expecting: that in every development 
planning or development issue as much as possible to listen and to include, to consult the people 
concerned. If that is taken care of, at least one step of the problem is resolved.  


Ismid Hadad 
Chief Editor, Prisma 
WCED Public Hearing 
Jakarta, 26 March 1985  


76. Sustainability requires the enforcement of wider responsibilities for the impacts of decisions. This 
requires changes in the legal and institutional frameworks that will enforce the common interest. Some 
necessary changes in the legal framework start from the proposition that an environment adequate for 
health and well-being is essential for all human beings including future generations. Such a view places 
the right to use public and private resources in its proper social context and provides a goal for more 
specific measures.  


77. The law alone cannot enforce the common interest. It principally needs community knowledge and 
support, which entails greater public participation in the decisions that affect the environment. This is best 
secured by decentralizing the management of resources upon which local communities defend, and 
giving these communities an effective say over the use f these resources. It will also require promoting 
citizens' initiatives, empowering people's organizations, and strengthening local democracy./13  


78. Some large-scale projects, however, require participation on a different basis. Public inquiries and 
hearings on the development and environment impacts can help greatly in drawing attention to different 
points of view. Free access to relevant information and the availability of alternative sources of technical 
expertise can provide an informed basis for public discussion. When the environmental impact of a 
proposed project is particularly high, public scrutiny of the case should be mandatory and, wherever 
feasible, the decision should be subject to prior public approval, perhaps by referendum.  


It has not been too difficult to push the environment lobby of the North and the development lobby of the 
South together. And there is now in fact a blurring of the distinction between the two, so they are coming 
to have a common consensus around the theme of sustainable development.  


The building blocks are there. Environmental concern is common to both sides. Humanitarian concern is 
common to both sides. The difference lies in the methods of each and the degree to which each side tries 
to achieve its own economic interest through the development assistance process.  


The time is right for bridging this gap for some very pragmatic political reasons. First of all, the people of 
the North do not want to see their taxes wasted. Secondly, they do not want to see growing poverty, and 
they obviously care for the environment, be it the environment of the North, where they live, or of the 
South. And the majority of people in the South do not want short-term overpass solutions.  


In effect, there is a political community of interest, North and South, in the concept of sustainable 
development that you can build upon.  


Richard Sandbrook 
International institute for Environment and Development 
WCED Public Hearing 
Oslo, 24-25 June 1985  


79. Changes are also required in the attitudes and procedures of both public and private-sector 
enterprises. Moreover, environmental regulation must move beyond the usual menu of safety regulations, 
zoning laws, and pollution control enactments; environmental objectives must be built into taxation, prior 
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approval procedures for investment and technology choice, foreign trade incentives, and all components 
of development policy.  


80. The integration of economic and ecological factors into the law and into decision making systems 
within countries has to be matched at the international level. The growth in fuel and material use dictates 
that direct physical linkages between ecosystems of different countries will increase. Economic 
interactions through trade, finance, investment, and travel will also grow and heighten economic and 
ecological interdependence. Hence in the future, even more so than now, sustainable development 
requires the unification of economics and ecology in international relations, as discussed in the next 
chapter.  


IV. Conclusion 


81. In its broadest sense, the strategy for sustainable development aims to promote harmony among 
human brings and between humanity and nature. In the specific context of the development and 
environment crises of the 1980s, which current national and international political and economic 
institutions have not and perhaps cannot overcome, the pursuit of sustainable development requires:  


• a political system that secures effective citizen participation in decision making.  


• an economic system that is able to generate surpluses and technical knowledge on a self-reliant and 
sustained basis  


• a social system that provides for solutions for the tensions arising from disharmonious development.  


• a production system that respects the obligation to preserve the ecological base for development,  


• a technological system that can search continuously for new solutions,  


• an international system that fosters sustainable patterns of trade and finance, and  


• an administrative system that is flexible and has the capacity for self-correction.  


82. These requirements are more in the nature of goals that should underlie national and international action on 
development. What matters is the sincerity with which these goals are pursued and the effectiveness with 
which departures from them are corrected 
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1. Through the ages, people have reached beyond their own borders to obtain essential, valued, or exotic 
materials. Today's surer communications and larger trade and capital movements have greatly enlarged this 
process, quickened its pace, and endowed it with far-reaching ecological implications. Thus the pursuit of 
sustainability requires major changes in international economic relations.  


I. The International Economy, the Environment, and Development 


2. Two conditions must be satisfied before international economic exchanges can become beneficial for all 
involved. The sustainability of ecosystems on which the global economy depends must be guaranteed. And the 
economic partners must be satisfied that the basis of exchange is equitable; relationships that are unequal and 
based on dominance of one kind or another are not a sound and durable basis for interdependence. For many 
developing countries, neither condition is met.  


3. Economic and ecological links between nations have grown rapidly. This widens the impact of the growing 
inequalities in the economic development and strength of nations. The asymmetry in international economic 
relations compounds the imbalance, as developing nations are generally influenced by - but unable to influence 
- international economic conditions.  


4. International economic relationships pose a particular problem for poor countries trying to manage their 
environments, since the export of natural resources remains a large factor in their economies, especially those 
of the least developed nations. The instability and adverse price trends faced by most of these countries make 
it impossible for them to manage their natural resource bases for sustained production. The rising burden of 
debt servicing and the decline in new capital flows intensify those forces that lead to environmental 
deterioration and resource depletion occurring at the expense of long-term development.  


5. The trade in tropical timber, for example, is one factor underlying tropical deforestation. Needs for foreign 
exchange encourage many developing countries to cut timber faster than forests can be regenerated. This 
overcutting not only depletes the resource that underpins the world timber trade, it causes the lost of forest-
based livelihoods, increases soil erosion and downstream flooding, and accelerates the loss of species and 
genetic resources. International trade patterns can also encourage the unsustainable development policies and 
practices that have steadily degraded the croplands and rangelands in the drylands of Asia and Africa; an 
example of that is provided by the growth of cotton production for export in the Sahel region. (See Box 3-1.)  


Box 3-1  


Cotton Produced for Export in the Sahel 


In 1963-64, as drought and hunger were taking hold in the Sahel region of Africa, five Sahelian nations - 
Burkina Faso, Chad, Mali, Niger, and Senegal - produced record amounts of cotton. They harvested 154 million 
tons of cotton fibre, up from 22.7 million tons in 1961-62. The Sahel as a whole set another record in 1984: It 
imported a record 1.77 million tons of cereals, up from 200,000 tons yearly in the early 1960s. Over the period 
that Sahelian cotton harvests were steadily rising, world cotton prices were steadily falling in real terms. These 
figures do not suggest that Sahelian nations should plough up all cotton to plant sorghum and millet. But the 
fact that farmers who can grow cotton cannot grow enough food to feed themselves suggests that cash crops 
are getting too much attention and food crops too little.  


Source: J. Giri, 'Retrospective de l'Economie Sahelienne', Club du Sahel, Paris, 1984.  


6. Growth in many developing countries also requires external capital inflows. Without reasonable flows, the 
prospect for any improvements in living standards is bleak. As a result, the poor will be forced to overuse the 
environment to ensure their own survival. Long-term development thus becomes much harder, and in some 
cases impossible. Yet trends in the movement of capital are worrying. Net resource flows to developing 
countries have fallen in real terms; in aggregate, there is now actually an outflow. (See Table 3-1) The increase 
of international capital flows to developing countries expected over the rest of the 1980s is only half that 
thought necessary to restore growth to levels where a reduction in poverty can occur./1  
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7. A mere increase in flows of capital to developing countries will not necessarily contribute to development. 
Domestic efforts are of paramount importance. More external funding is also required, but it must come in ways 
that are sensitive to the environmental impacts. The point is that the reduction of poverty itself is a precondition 
for environmentally sound development. And resource flows from rich to poor flows improved both qualitatively 
and quantitatively are a precondition for the eradication of poverty.  


Table 3-1 


Net Transfer of Resources to Capital-Importing Developing Countries 


   1979  1980  1981  1982  1983  1984  1985  


   (billion dollars)  


Net Transfer from Loans  
(all IDCs)*  


30.7  0.8  27.7  0.8  -8.6  -22.0  -41.0  


Net Transfer from all 
Resource Flows  
(all IDCs)**  


41.4  39.3  41.5  10.1  -0.3  -12.5  -31.0  


Net Transfer from all 
Resource Flows (to Latin 
America)  


15.6  11.9  11.4  -16.7  -25.9  -23.2  -30.0  


* Net transfers on loans are net capital flows minus net interest paid. All loans, official and private, short and 
long-term, are included together with IMF credit  


** Total net resource flows relate to net loan transfers, grants and net direct investment (less net direct 
investment income)  


Source: UN, World Economic Survey 1986 (New York: 1986).  


 


II. Decline in the 1980s 


8. The pressures of poverty and rising populations make it enormously difficult for developing countries to 
pursue environmentally sound policies even in the best of circumstances. But when international economic 
conditions are bad, the problems can become unmanageable. During the 1980s, economic growth rates 
declined sharply or even turned negative in much of the Third World, particularly in Africa and Latin America. 
Over the five years from 1981 to 1985, population growth outstripped economic growth in most developing 
countries./2  


9. Deteriorating terms of trade, rising debt service obligations, stagnating flows of aid, and growing 
protectionism in the developed market economies caused severe external payment problems. The increased 
cost of foreign borrowing, at a time when exports were depressed, also helped to plunge many developing 
countries into debt crises. Austerity programmes laid down by the IMF as a prerequisite for extending credit to 
meet short-term balance-of-payments needs became particularly onerous after the debt crisis. Growth was cut 
back and many social objectives fell by the wayside, including those having to do with employment, health, 
education, environment, and human settlements.  


We know that the world lives through an international finance crisis, which increases the misery and the poverty 
in the Third World arid we sacrifice even more our environment, though we know that this situation can be 
reversed, if we can use correctly new technology and knowledge. But for this we have to find a new ethic that 
will include the relationship between man and nature above all.  
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Sergio Dialetachi 
Speaker from the floor 
WCED Public Hearing 
Sao Paulo, 26-29 Oct 1985  


10. This was a radical change from the 1960s and 1970s. Then it was rapid economic growth that was seen as 
an ecological threat. Now it is recession, austerity, and falling living standards. The decline of the 1980s has 
aggravated pressures on the environment in several ways:  


• Austerity measures and general recessionary conditions have brought sharp declines in per capita 
incomes and increased unemployment. This forces more people back into subsistence agriculture, where 
they draw heavily on the natural resource base and thus degrade it.  


• Austerity programmes inevitably include government cutbacks in both the staff and expenditure of 
fledgling, weak environmental agencies, undermining even the minimal efforts being made to bring 
ecological considerations into development planning.  


• Conservation always taken a back seat in times of economic stress. As economic conditions have 
worsened in developing countries and debt pressures have mounted, planners have tended to ignore 
environmental planning and conservation in both industrial and rural development projects.  


11. The critical situations in sub Saharan Africa and the debt strapped countries of Latin America demonstrate, 
in an extreme way, the damaging impacts that unreformed international economic arrangements are having on 
both development and the environment.  


1. The African Continent 


12. Africa on the whole has been caught up in a series of downward spirals:  


• poverty and hunger leading to environmental degradation, deteriorating agriculture, and hence more 
poverty and hunger;  


• falling savings and a neglect of new investment in the wake of growing poverty;  


• high infant mortality, poverty, and lack of education;  


• high population growth rates; and  


• a flight from rural hunger to the cities, leading to explosive levels of urban growth and squalor, 
compounding the problems of inadequate food supplies.  


13. The situation is not everywhere so bleak. Some nations have coped well, and some far-reaching and 
courageous policy reforms begun in the last few years have begun to bear fruit. Encouragement also comes 
from South Asia, where a comparable crisis 20 years ago has given way to an upward spiral of rising food 
production, diminishing (but still vast) poverty, slowing population growth, rising savings and investment, and 
greater attention to the long-term questions of environmental management and appropriate technology.  


14. Among the many causes of the African crisis, the workings of the international economy stand out. Sub-
Saharan Africa's economic well-being depends even more than low-income Asia's on developments in the 
world economy. Within the last decade, many sub-Saharan countries have been hit by adverse trends in 
commodity terms of trade and external shocks such as higher oil prices, fluctuating exchange rates, and higher 
interest rates. Over the last 10 years, the prices of major commodities such as copper, iron ore, sugar, ground-
nuts, rubber, timber, and cotton have fallen significantly. In 1985, the terms of trade of sub-Saharan countries 
(except oil-exporting countries) were 10 per cent below 1970 levels. In countries eligible for funds from the 
International Development Association (IDA), the average fall was well over 20 per cent, with even greater 
drops in some, including Ethiopia, Liberia, Sierra Leone, Zaire, and Zambia./3  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


15. The problem has been compounded by growing difficulties in attracting development capital from the 
industrial world. At the same time, debt repayments and interest charges have risen Debt service rose in sub-
Saharan Africa as a whole from 15 per cent of export earnings in 1980 to 31 per cent in 1985./4 This 
combination of events has led to a situation where net resource transfers to the area fell from an estimated $10 
billion a year in 1982 to $1 billion in 1985./5 Thus nations have been able to import far less. In countries eligible 
for IDA loans, the import volume per person in 1984 was only 62 per cent of the volume in 1970./6 Imports for 
agriculture - machinery, fertilizers, and pesticides - and of essential supplies to meet basic needs have all been 
cut. The combination of diverse international and internal factors cut per capita incomes by 16 per cent in sub-
Saharan Africa between 1960 and 1985./7  


16. The economic difficulties of sub-Saharan countries have had devastating social impacts. Declining per 
capita rood production has contributed to growing undernourishment. The recent drought placed some 35 
million lives at risk in 1984/85, and as the drought receded some 19 million people continued to suffer famine./8 
Malnutrition and hunger have weakened much of the population, reducing their productivity, and made more of 
them (especially children and the old) more susceptible to debilitating diseases and premature death. The crisis 
has reversed progress in supplying safe drinking water and sanitation.  


The seriousness of the African crisis cannot be overemphasized and in its entirety, it should really engage the 
whole world. The lives of 400 million people living in Africa today are imperilled. And many more people yet to 
be born will face a very bleak future unless effective solutions are found and found quickly.  


It requires of course very little imagination to appreciate the fact that it is not only Africa that is in danger. In the 
long term the entire world economy could be threatened not only because of the indivisibility of human welfare 
but because of Africa's crucial position in the global economy as a source of a large number of vital raw 
materials.  


Maxime Ferrari 
Director, UNEP Regional Office for Africa 
WCED Public Hearing 
Harare, 18 Sept 1986  


17. It is now more widely recognized that it is necessary to deal with the long-term causes rather than the 
symptoms. The vast misery brought on by the drought in Africa is now generally acknowledged, and the world 
community has responded with a substantial emergency programme. But emergency food aid is only a short-
term reaction, and, at best, a partial answer. The roots of the problem lie in national and international policies 
that have bo far prevented African economies from realizing their full potential for economic expansion and thus 
for easing poverty and the environmental pressures that it generates.  


18. The resolution lies in large part with African decision makers, but the international community also has a 
heavy responsibility to support Africa's adjustment efforts with adequate aid and trade arrangements and to see 
to it that more capital flows into poorer nations than out. These two complementary aspects of the resolution of 
the problems have been fully recognized by the African countries themselves/9 and generally acknowledged by 
the international community./10 The World Bank estimates that even if external economic conditions are 
favourable over the next five years, and even if African governments implement key policy reforms, a 
substantial gap will still remain between the finance or debt relief available on current donor policies and the 
amounts needed to prevent a further deterioration in the living standards of low-income Africa./11 And there is 
no money in this grim equation for restoring the damaged environment.  


19. The international community must realize that Africa cannot pull itself out of the planet's most serious 
economic and ecological crisis without much more long-term assistance than is currently envisioned. In 
addition, greatly increased external financing for development must be accompanied by policy changes that 
recognize the need to avoid environmental degradation.  


2. Latin American Debt 


20. Debt is an acute problem for many countries of Africa. But, because of the magnitudes of debt involved, it 
has had its most visible impact in some middle-income countries - particularly in Latin America. The debt crisis 
remains a threat to international financial stability, but its main impact so far has been on the process of 
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development, both in its economic and ecological aspects. Of the total world debt of around $950 billion in 
1985, roughly 30 per cent was owed by four countries: Argentina, Brazil, Mexico, and Venezuela. Their debts 
constitute roughly two-thirds of the outstanding loans of banks to developing countries./12  


21. In the 1970s, Latin America's economic growth was facilitated by external borrowing. Commercial banks 
were happy to lend to growing countries rich in natural resources. Then major changes in international 
conditions made the debt unsustainable. A global recession restricted export markets, and tight monetary 
policies forced up global interest rates to levels far exceeding any in living memory. Bankers, alarmed by 
deteriorating creditworthiness, stopped lending. A flight of indigenous capital from developing countries 
compounded the problem.  


22. The ensuing crisis forced governments into austerity policies to cut back imports. As a result, Latin 
American imports fell by 40 per cent in real terms over three years./13 The consequent economic contraction 
reduced per capita gross domestic product by an average of B per cent in the eight main Latin American 
countries./14 Much of the burden was carried by the poor, as real wages fell and unemployment rose. Growing 
poverty and deteriorating environmental conditions are clearly visible in every major Latin American country.  


23. Further, the lack of new credit and the continuing burden of debt service forced these countries to service 
their debts by running trade surpluses. The net transfers from seven major Latin American countries to 
creditors rose to almost $39 billion in 1984, and in that year 35 per cent of export earnings went to pay interest 
on overseas debt./15 This massive drain represents 5 to 6 per cent of the region's GDP, around a third of the 
internal savings, and nearly 40 per cent of export earnings. It has been achieved by adjustment policies that 
impose severe and regressively skewed cuts in wages, social services, investment, consumption, and 
employment, both public and private, further aggravating social inequity and widespread poverty. Pressures on 
the environment and resources have increased sharply in the search for new and expanded exports and 
replacements for imports, together with the deterioration and overexploitation of the environment brought about 
by the swelling number of the urban and rural poor in desperate struggle for survival. A substantial part of Latin 
America's rapid growth in exports are raw materials, food, and resource-based manufactures.  


The impact of the present crisis on Latin America has been compared, in its depth and extension, with the 
Great Depression of 1929-32. The crisis has made it clear that, although the need to protect the environment 
against the traditional problems of deterioration and depletion continues to be a valid objective, policy-makers 
responsible for environmental management ought to avoid negative attitudes in the face of the need for 
economic reactivation and growth.  


The expansion, conservation, maintenance, and protection of the environment can make an essential 
contribution to the improvement of the standard of living, to employment, and to productivity.  


Osvaldo Sunkel 
Coordinator, Joint ECLAC/UNEP Development and Environment Unit 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


24. So Latin American natural resources ate being used not for development or to raise living standards, but to 
meet the financial requirements of industrialized country creditors. This approach to the debt problem raises 
questions of economic, political, and environmental sustainability. To require relatively poor countries to 
simultaneously curb their living standards, accept growing poverty, and export growing amounts of scarce 
resources to maintain external creditworthiness reflects priorities few democratically elected governments are 
likely to be able to tolerate for long. The present situation is not consistent with sustainable development. This 
conflict is aggravated by the economic policies of some major industrial countries, which have depressed and 
destabilized the international economy. In order to bring about socially and environmentally sustainable 
development it is indispensable, among other elements, for industrial countries to resume internationally 
expansionary policies of growth, trade, and investment. The Commission noted that, in these circumstances, 
some debtor countries have felt forced to suspend or limit the outflow of funds.  


25. Growing numbers of creditor banks and official agencies are realizing that many debtors simply will not be 
able to keep servicing their debts unless the burden is eased. Measures under discussion include additional 
new lending, forgiveness of part of the debt, longer-term rescheduling, and conversion to softer terms. But a 
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necessary sense of urgency is lacking. Any such measures must incorporate the legitimate interests of 
creditors and debtors and represent a fairer sharing of the burden of resolving the debt crisis. 


 


III. Enabling Sustainable Development 


26. Developing countries have sought, for many years, fundamental changes in international economic 
arrangements so as to make them more equitable, particularly with regard to financial flows, trade, 
transnational investment, and technology transfer./16 Their arguments must now be recast to reflect the 
ecological dimensions, frequently overlooked in the past.  


27. In the short run, for most developing countries except the largest a new era of economic growth hinges on 
effective and coordinated economic management among major industrial countries - designed to facilitate 
expansion, to reduce real interest rates, and to halt the slide to protectionism. In the longer term, major 
changes are also required to make consumption and production patterns sustainable in a context of higher 
global growth.  


28. International cooperation to achieve the former is embryonic, and to achieve the latter, negligible. In 
practice, and in the absence of global management of the economy or the environment, attention must be 
focused on the improvement of policies in areas where the scope for cooperation is already defined: aid, trade, 
transnational corporations, and technology transfer.  


1. Enhancing the Flow of Resources to Developing Co untries 


29. Two interrelated concerns lie at the heart of our recommendations on financial flows: one concerns the 
quantity, the other the 'quality of resource flows to developing countries. The need for more resources cannot 
be evaded. The idea that developing countries would do better to live within their limited means is a cruel 
illusion. Global poverty cannot be reduced by the governments of poor countries acting alone. At the same 
time, more aid and other forms of finance, while necessary, are not sufficient. Projects and programmes must 
be designed for sustainable development.  


1.1 Increasing the Flow of Finance 


30. As regards the quantity of resources, the stringency of external finance has already contributed to an 
unacceptable decline in living standards in developing countries. The patterns and the needs of the heavily 
indebted countries that rely mainly on commercial finance have been described, along with those of low-income 
countries that depend on aid. But there are other poor countries that have made impressive progress in recent 
years but still face immense problems, not least in countering environmental degradation. Low-income Asia has 
a continuing need for large amounts of aid; in general, the main recipients in this region have a good record of 
aid management. Without such aid it will be much more difficult, to sustain the growth that, together with 
poverty-focused programmes, could improve the lot of hundreds of millions of the 'absolute poor'.  


The universal importance of ecological problems can hardly be denied. Their successful solution will 
increasingly require coordinated activities not only within every country's economy but also within the scope of 
international cooperation. Ecological problems are unprecedented in the history of mankind.  


Dr. Todor I. Bozninov 
Committee for Environment Protection, Bulgaria 
WCED Public Hearing 
Moscow, 8 Dec 1986  


31. To meet such needs requires that the main donors and lending institutions re-examine their policies. Official 
development assistance (ODA) levels have stagnated in absolute terms, and most donor countries fall well 
short of internationally agreed targets. Commercial lending and lending by export credit agencies has fallen 
sharply. As part of a concerted effort to reverse these trends it is vitally important for development that there 
should be a substantial increase in resources available to the World Bank and IDA. Increased commercial bank 
lending is also necessary for major debtors.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


 


 


1.2 Lending for Sustainable Development 


32. In the past, development assistance has not always contributed to sustainable development and in some 
cases detracted from it. Lending for agriculture, forestry, fishing, and energy has usually been made on narrow 
economic criteria that take little account of environmental effects For instance, development agencies have 
sometimes promoted chemical-dependent agriculture, rather than sustainable, regenerative agriculture. It is 
important therefore that there should be a qualitative as well as a quantitative improvement.  


33. A larger portion of total development assistance should go to investments needed to enhance the 
environment and the productivity of the resource sectors. Such efforts include reforestation and fuelwood 
development, watershed protection, soil conservation, agroforestry, rehabilitation of irrigation projects, small 
scale agriculture, low-cost sanitation measures, and the conversion of crops into fuel. Experience has shown 
that the most effective efforts of this type are small projects with maximum grass-roots participation. The 
programmes most directly related to the objective of sustainable development may therefore involve higher 
local costs, a higher ratio of recurrent to capital costs, and a greater use of local technology and expertise.  


34. A shift towards projects of this kind would also require donors to re-examine the content of their aid 
programmes, particularly with regard to commodity assistance, which has sometimes served to reduce rather 
than enhance the possibilities for sustainable development. (See Chapter 5.)  


The industrialized world's demands for raw materials, higher productivity, and material goods have imposed 
serious environmental impacts and high economic costs not only in our own countries, but also on the 
developing world. The existing international patterns of financial, economic trade and investment policies 
further add to the problems.  


We must all be willing to examine our relations in international trade, investments, development assistance, 
industry, and agriculture in light of the consequences these may have for underdevelopment and environmental 
destruction in the Third World. We must even be willing to go further and implement the means necessary to 
alienate these symptoms.  


Rakel Surlien 
Former Minister of Environment 
Government of Norway 
WCED Opening Ceremony 
Oslo, 24 June 1985  


35. The major priority is for sustainability considerations to be diffused throughout the work of international 
financial institutions. The roles of the World Bank and the IMF are particularly crucial because their lending 
conditions are being used as benchmarks for parallel lending by other institutions - commercial banks and 
export credit agencies. It is important in this context that sustainability considerations be taken into account by 
the Bank in the appraisal of structural adjustment lending and other policy-oriented lending directed to 
resource-based sectors - agriculture, fishing, forestry, and energy in particular - as well as specific projects.  


36. A similar shift of emphasis is required in respect of adjustment programmes undertaken by developing 
countries. To date, 'adjustment' - particularly under IMF auspices - has led more often than not to cutbacks in 
living standards in the interest of financial stabilization. Implicit in many suggested plans for coping with the 
debt crisis is the growing recognition that future adjustment should be growth-oriented. Yet it also needs to be 
environmentally sensitive.  


37. The IMF also has a mandate for structural adjustment lending, as in its new Structural Adjustment Facility. 
There has been a strongly expressed demand from developing-country borrowers for the Fund to take into 
account wider and longer-term development objectives than financial stabilization: growth, social goals, and 
environmental impacts.  
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38. Development agencies, and the World Bank in particular, should develop easily usable methodologies to 
augment their own appraisal techniques and to assist developing countries to improve their capacity for 
environmental assessment.  


 


2. Linking Trade, Environment, and Development 


39. The importance of foreign trade to national development has greatly increased for most countries in the 
post-war period. (See Table 3-2.) This is one measure of the extent to which trade has made nations, 
economically and ecologically, more interdependent. Patterns of world trade also have changed markedly. 
First, the value of trade in manufactured goods grew at a faster rate than that in primary products other than 
fuel, and a growing number of developing countries have emerged as major exporters of such goods. 
Manufactured goods now account for twice the value of developing countries' non-oil exports./17 (See Chapter 
8.) Second, the industrialized market economies have come to depend more on fuel imports from developing 
countries, which accounted for 43 per cent of consumption in 1980-81 compared with only 16 per cent in 1959-
60 and even less in pre-war years./18  


40. The dependence of the developed market economies on other mineral imports from the developing 
countries has also grown, and the share of these imports in consumption increased from 19 per cent in 1959-60 
to 30 per cent in 1980-81./19 Non-renewable resources like fuels and minerals, as well as manufactured goods, 
are now far more important than tropical products and other agricultural materials in the flow of primary 
products from developing to industrial countries. In fact, the flow of food grains is in the opposite direction.  


41. The main link between trade and sustainable development is the use of non-renewable raw materials to 
earn foreign exchange. Developing countries face the dilemma of having to use commodities as exports, in 
order to break foreign exchange constraints on growth, while also having to minimize damage to the 
environmental resource base supporting this growth. There are other links between trade and sustainable 
development; if protectionism raises barriers against manufactured exports, for example, developing nations 
have less scope for diversifying away from traditional commodities. And unsustainable development may arise 
not only from overuse of certain commodities but from manufactured goods that are potentially polluting.  


2.1 International Commodity Trade 


42. Although a growing number of developing countries have diversified into manufactured exports, primary 
commodities other than petroleum continue to account for more than one-third of the export earnings of the 
group as a whole. Dependence on such exports is particularly high in Latin America (52 per cent) and Africa 
(62 per cent)./20 The countries recognized as 'least developed' for the purposes of the UN Special Programme 
use primary commodities for 73 per cent of their export earnings./21  


43. Non-oil commodity prices fell during the early 1980s, not only in real but also in nominal terms. By early 
1985, the UNCTAD commodity price index was 30 per cent below the 1980 average./22 This recent weakness 
of commodity prices may not be only a temporary phenomenon. Commodity prices have not yet recovered from 
the depth of the world recession despite increased economic growth in consuming countries. The reasons may 
be partly technological (an acceleration in raw material substitution); partly monetary, caused by the high cost 
of holding stocks of commodities; and partly due to increases in supplies by countries desperate to earn foreign 
exchange.  
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Table 3-2 


The Growing Importance of Trade 


   1950  1982  


Economic Group  (exports as a per cent of GDP or NMP)  


Developed Market Economies  7.7  15.3  


Developing Market Economies  15.5  23.8  


Socialist Countries of Eastern Europe  3.4*  16.6*  


Socialist Countries of Asia  2.9*  9.7*  


* percentages to net material product (NMP).  


Source: Based on UNCTAD, Handbook of International Trade and Development Statistics, 1985 Supplement 
(New York: United Nations, 1985).  


44. These countries are turning the terms of trade against themselves, earning less while exporting more. The 
promotion of increased volumes of commodity exports has led to cases of unsustainable overuse of the natural 
resource base. While individual cases may not exactly fit this generalization, it has been argued that such 
processes have been at work in ranching for beef, fishing in both coastal and deep sea waters, forestry, and 
the growing of some cash crops. Moreover, the prices of commodity exports do not fully reflect the 
environmental costs to the resource base. In a sense, then, poor developing countries are being caused to 
subsidize the wealthier importers of their products.  


45. The experience of oil has of course been different from that of most other commodities. (See Chapter 7.) It 
does provide one example of producers combining to restrict output and raise prices in ways that greatly 
increased export earnings while conserving the resource base and promoting energy saving and substitution on 
a large scale. Recent events suggest that regulation of the market by producers is very difficult in the long term, 
whether or not it is desirable in the wider, global interest, and in any event the conditions have not existed for 
other commodity exporters to operate in a like manner. Any arrangement encompassing measures to enhance 
the export earnings of producers, as well as to ensure the resource basis, would require consumer as well as 
producer support.  


46. In recent years, Third World commodity exporters have sought to earn more by doing the first-stage 
processing of raw materials themselves. This first stage often involves subsidized energy, other concessions, 
and substantial pollution costs. But these countries often find that they do not gain much from this capital- and 
energy-intensive first-stage processing, as the price spread shifts in favour of downstream products, most of 
which continue to be manufactured mainly in industrial countries. Tariff escalation in the industrial market 
economies reinforces this tendency.  


47. The main international response to commodity problems has been the development of international 
commodity agreements to stabilize and raise developing countries' earnings from these exports. But real 
progress has been very limited and in fact there have been reversals. Moreover, environmental resource 
considerations have not played any part in commodity agreements, with the notable exception of the 
International Tropical Timber Agreement./23  


48. Commodity agreements have not been easy to negotiate, and regulation of commodity trade has been 
notoriously controversial and difficult. Current arrangements could be improved in two crucial respects:  
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• Larger sums for compensatory financing to even out economic shocks - as under the IMF's 
Compensatory Financing Facility - would encourage producers to take a long-term view, and not to 
overproduce commodities where production is close to the limits of environmental sustainability during 
periods of market glut.  


• Where producers need to diversify from traditional, single-crop production patterns, more assistance 
could be given for diversification programmes. The second window of the Common Fund could be used 
for promoting resource regeneration and conservation./24  


49. Individual governments can better use renewable resources such as forests and fisheries to ensure that 
exploitation rates stay within the limits of sustainable yields and that finances are available to regenerate 
resources and deal with all linked environmental effects. As for non-renewable resources like minerals, 
governments should ensure that:  


• the leaseholder undertakes exploration aimed at adding to proven reserves at least the amount 
extracted;  


• that the ratio of production to proven reserve remains below a pre-specified limit;  


• that the funds generated by royalties are used in a way that compensates for the declining income when 
the resource deposit is exhausted; and  


• that the leaseholder is responsible for land restoration and other environmental control measures in the 
urea affected by mining.  


I think it is also of importance for the Commission to note the problem of negotiation of contracts on resource 
development. We have been trying for 10 years to include provisions on environment. We have been 
successful only to get from the investors a very broad description of what should be done in environmental 
protection. If you go into details you get problems with the lawyers and so on. That hampers then the 
investment.  


For us, of course, it is a choice of whether to loosen the grip a little bit or if you maintain that, then of course, 
there will be no investment in the country. If an appeal could be made to the multinationals, mainly to 
understand that what has been done in timber should also be applied to other agreements like coffee, tin, and 
others. I think this would be a great help.  


Speaker from the floor 
Government agency 
WCED Public Hearing 
Jakarta, 26 March 1985  


50. Relevant international organizations such as various UN agencies, the World Bank, and regional groups 
could develop further their work on model contracts and guidelines incorporating these principles.  


2.2 Protectionism and International Trade 


51. The increase in protectionism in industrial countries stifles export growth and prevents diversification from 
traditional exports. The success of some Far Eastern developing countries in increasing exports of labour-
intensive manufactured goods shows the development potential of such trace. However, other countries - 
especially low-income Asian and Latin American nations - seeking to follow the same route have found 
themselves severely handicapped by growing trade barriers, particularly in textiles and clothing. If developing 
countries are to reconcile a need for rapid export growth with a need to conserve the resource base, it is 
imperative that they enjoy access to industrial country markets for non traditional exports where they enjoy a 
comparative advantage. In many cases, the problems of protectionism relate to manufactures; but there are 
cases - sugar is a good example - where industrial countries employ agricultural trade restrictions in ways that 
are damaging ecologically as well as economically. (See Box 3-2.)  
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2.3 'Pollution-intensive' Goods 


52. The processing of certain raw materials - pulp and paper, oil, and alumina, for example - can have 
substantial environmental side effects. Industrial countries have generally been more successful than 
developing ones in seeing to it that export product prices reflect the costs of environmental damage and of 
controlling that damage. Thus in the case of exports from industrial countries, these costs are paid by 
consumers in importing nations, including those in the Third World. But in the case of exports from developing 
countries, such costs continue to be borne entirely domestically, largely in the form of damage costs to human 
health, property, and ecosystems.  


Box 3-2  


Sugar and Sustainable Development 


Thirty million poor people in the Third World depend on sugar cane for their survival. Many developing 
countries have a genuine comparative advantage in production and could earn valuable foreign exchange by 
expanding output. Some small states - Fiji, Mauritius, and several Caribbean islands - depend for their 
economic survival on cane sugar exports.  


Industrial countries have actively promoted, and protected, beet sugar production, which competes with cane 
and has had quite damaging effects on developing countries: High-cost, protected beet production encourages 
artificial sweeteners; quotas have kept out Third World imports (except for some guaranteed imports as under 
the EEC's Sugar Protocol); and surpluses are dumped on world markets depressing prices.  


In the 1986 World Development Report, the World Bank estimated that industrial countries' sugar policies cost 
developing countries About $7.4 billion in lost revenues during 1963, reduced their real income by about $2.1 
billion and increased price instability by about 25 per cent.  


Over and above the increased developing country poverty that results from these practices, the promotion of 
beet production in industrial countries has had adverse ecological side effects. Modern beet growing is highly 
capital-intensive, it depends heavily on chemical herbicides, and the crop has poorer regenerative properties 
than others. The same product could be grown in developing countries, as cane, more cheaply, using more 
labour and fewer chemical additives.  


53. In 1980 the industries of developing countries exporting to OECD members would have incurred direct 
pollution control costs of $5.5 billion if they had been required to meet the environmental standards then 
prevailing in the United States, according to a study conducted for this Commission./25 If the pollution control 
expenditures associated with the materials that went into the final product are also counted, the costs would 
have mounted to $14.2 billion. The evidence also suggests that OECD imports from developing countries 
involve products that entail higher average environmental and resource damage costs than do overall OECD 
imports./26 These hypothetical pollution control costs probably understate the real costs of environmental and 
resource damage in the exporting countries. Furthermore, these costs relate only to environmental pollution 
and net to the economic damage costs associated with resource depletion.  


54. The fact that these costs remain hidden means that developing countries are able to attract more 
investment to export manufactured goods than they would under a more rigorous system of global 
environmental control. Many Third World policymakers see this as beneficial in that it gives developing 
countries a comparative advantage in 'pollution-intensive' goods that should be exploited. They also see that 
passing along more of the real costs could reduce the competitive position of their country in some markets, 
and thus regard any pressure in this direction as a form of disguised protectionism from established producers. 
Yet it is in developing countries' own long-term interests that more of the environmental and resource costs 
associated with production be reflected in prices. Such changes must come from the developing countries 
themselves.  
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2.4 The Mandates of Multilateral Trade Forums 


55. Although a number of UNCTAD research projects have considered the links between trade and 
environment, these issues have not been taken up systematically by intergovernmental organizations. The 
mandates of these organizations - principally GATT and UNCTAD - should include sustainable development. 
Their activities should reflect concern with the impacts of trading patterns on the environment and the need for 
more effective instruments to integrate environment and development concerns into international trading 
arrangements.  


56. International organizations dealing with trade will find it easier to reorientate their activities if each nation 
designates a lead agency with a broad mandate to assess the effects of international trade on sustaining the 
environmental and resource base of economic growth. This agency could be responsible for raising 
sustainability issues in the work of UNCTAD, GATT, OECD, CMEA, and other relevant organizations.  


3. Ensuring Responsibility in Transnational Investm ent 


57. Overseas investment activity by companies in market economies has grown substantially over the past 40 
years. (See Box 3-3.) Foreign affiliates now account for 40 per cent of sales, 33 per cent of net assets, and 56 
per cent of net earnings for 380 of the largest industrial corporations in the market economies, according to 
data compiled by the UN Centre for Transnational Corporations./27 A high proportion of transnational 
investment is within industrial market economies, another aspect of the growing integration of these economies.  


58. Transnationals play an important role as owners, as partners in joint ventures, and as suppliers of 
technology in the mining and manufacturing sectors in many developing countries, especially in such 
environmentally sensitive areas as petroleum, chemicals, metals, paper, and automobiles. They also dominate 
world trade in many primary commodities.  


59. In recent years, many developing countries have begun to take a more positive view of the role TNC 
investment can play in their development process. This has been somewhat influenced by these countries' 
needs for foreign exchange and their awareness of the role that foreign investment might play in providing it. 
Effective cooperation with TNCs is possible in creating equal conditions for all parties. This can be attained by a 
strict observance of the principle of sovereignty of the host country For their part, many corporations have 
recognized the need to share managerial skills and technological know-how with host country nationals and to 
pursue profit-seeking objectives within a framework of long-tern sustainable development.  


Box 3-3  


The Role of Transnational Corporations 


• In 1983 chemicals accounted for roughly one-fourth of the stock of foreign direct investment in 
manufacturing in developing countries by companies from four leading countries - Japan (23 per cent), 
the United States (23 per cent), the United Kingdom (27 per cent), and the Federal Republic of Germany 
(14 per cent).  


• Agriculture, mining, and other extractive industries accounted for 38 per cent of the stock of U.S. 
investment in developing countries in 1983, 29 per cent of the stock of Japanese investment in 1983, 21 
per cent of the total FRG investment in 1981-83, and 9 per cent of the stock of U.K. investment in 1978.  


• Eighty to ninety per cent of the trade in tea, coffee, cocoa, cotton, forest products, tobacco, jute, copper, 
iron ore, and bauxite is controlled in the case of each commodity by the three to six largest 
transnationals.  


Source: UN Centre on Transnational Corporations, Environmental Aspects of the Activities of Transnational 
Corporations: A Survey (New York: UN, 1985).  


60. But mutual suspicions still exist, usually because of an asymmetry in bargaining power between large 
corporations and small, poor, developing countries. Negotiations are often made one sided by a developing 
country's lack of information, technical unpreparedness, and political and institutional weaknesses. Suspicions 
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and disagreements remain, particularly concerning the introduction of new technologies, the development of 
natural resources, and the use of the environment. If multinationals are to play a larger role in development, 
these conflicts and suspicions must be reduced.  


61. Strengthening the bargaining posture and response of developing countries vis a vis transnationals is 
therefore critical. Where nations lack indigenous capacity to deal with large TNCs, regional and other 
international institutions should assist. As indicated earlier, they could expand existing help in the form of model 
agreements with transnationals for different situations, such an lease agreements for the exploitation of a 
mineral resource. They could also field technical assistance and advisory teams when a country negotiates with 
a transnational.  


62. Transnational can have a substantial impact on the environment and resources of other countries and on 
the global commons. Both the home and host countries of TNCs share responsibilities and should work 
together to strengthen policies in this sphere. For example, information on policies and standards applied to 
and followed by corporations when investing in their own home country, especially concerning hazardous 
technologies, should be provided to host countries. Moreover, the policies of some industrialized countries that 
major investments are subject to prior environmental assessment should be considered for application to 
investments made elsewhere and should be broadened to include sustainability criteria. The information and 
recommendations thus arrived at should be shared with the host countries, which of course would retain the 
final responsibility.  


63. Despite their importance, international measures regarding transnational have been generally lacking and 
have proved extremely difficult to negotiate. The codes of conduct for transnational corporations formulated by 
the OECD and under discussion in the UN should deal explicitly with environmental matters and the objective 
of sustainable development. More detailed and specific instruments are needed for other problems. In 
particular, when introducing a new technology, plant, product, or process, or when setting up a joint venture in a 
developing country, the parties involved must also recognize and accept certain special responsibilities. (See 
Chapter 8.)  


4. Broadening the Technological Base 


64. The promotion of resource productivity is largely the work of domestic economic policy. But the international 
economy impinges on possibilities for productivity improvement in several ways, particularly in the transfer of 
technology from one country to another.  


4.1 The Diffusion of Environmentally Sound Technolo gies 


65. The promotion of sustainable development will require an organized effort to develop and diffuse new 
technologies, such as for agricultural production, renewable energy systems, and pollution control. Much of this 
effort will be based on the international exchange of technology: through trade in improved equipment, 
technology-transfer agreements, provision of experts, research collaboration, and so on. Hence the procedures 
and policies that influence these exchanges must stimulate innovation and ensure ready and widespread 
access to environmentally sound technologies.  


66. The real challenge is to ensure that the new technologies reach all those who need them, overcoming such 
problems as the lack of information and in some cases an inability to pay for commercially developed 
technologies. The measures required at the national level to deal with these problems are discussed in Part II 
of this report. However, both these issues also arise in the international diffusion of technology.  


Transfer of technology should be also looked upon as being a social process. Actually, ideally, it is the people 
themselves who have to make the selection, not us. So, to sum it up I think, talking about technology it is very 
important to, perhaps, understand that we are dealing here with a process of change. Technologies cannot be 
directly transferred except by relating this to a social process. So, actually technology is not an independent 
variable in this case, but it is very much dependent of social change.  


M. Nashihin Hasan 
Speaker from the floor 
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WCED Public Hearing 
Jakarta, 26 March 1985  


67. Developing countries paid about $2 billion in 1960 by way of royalties and fees, mainly to industrial 
countries./28 The gap in scientific and technological capabilities is particularly wide in areas of direct relevance 
to the objectives of sustainable development, including biotechnology and genetic engineering, new energy 
sources, new materials and substitutes, and low-waste and non-polluting technologies.  


68. The principal policy issue as regards the impact of payments is the impact of patents and proprietary rights. 
In 1980, industrialized market economies accounted for 65 per cent of the world total of patents granted, and 
the socialist countries of Eastern Europe held 29 per cent./29 Developing countries held only 6 per cent, and 
most of these had been granted to non-residents. Proprietary rights are a key element in the commercial 
development of technology. But their application in certain areas may hamper the diffusion of environmentally 
sound technologies and may increase inequities.  


69. In the past, publicly funded research provided new technology to small producers, particularly farmers, on a 
full or subsidized basis. The situation is not very different now, and in areas such as new seed varieties there is 
some reason to believe proprietary rights could act as a major barrier to developing countries' acquisition of 
new technologies. International cooperation is essential to maintain the flow of genetic material and to ensure 
an equitable sharing of gains.  


4.2 Building Up Technological Capabilities in Devel oping Countries 


70. At present, most of the global research and development effort is devoted to military purposes or the 
commercial objectives of large corporations. Little of this is of direct relevance to conditions in developing 
countries. In many areas the gap in technological capabilities is narrowing, but these efforts must be supported 
by international assistance, especially in such key areas as biotechnology. Unless action is taken to 
accumulate biological knowledge, valuable information as well as vital genetic variety will be lost forever, and 
developing countries will be at a permanent disadvantage in adapting the new biotechnologies to their own 
needs.  


71. Developing countries therefore have to work, individually and together, to build up their technological 
capabilities. The creation and enhancement of the infrastructure for research and technology is a precondition 
for such cooperation. The countries concerned could share the burden by establishing cooperative research 
projects along the lines of the International Agricultural Research Centres./30 Mission-oriented cooperative 
research ventures could be developed in areas such as dryland agriculture, tropical forestry, pollution control in 
small enterprises, and low-cost housing. Specific responsibilities would be assigned to institutions and 
corporations in the participating countries, and the agreement could provide for the equitable sharing and 
widespread diffusion of the technologies developed.  


IV. A Sustainable World Economy 


72. If large parts of the developing world are to avert economic, social, and environmental catastrophes, it is 
essential that global economic growth be revitalized. In practical terms, this means more rapid economic growth 
in both industrial and developing countries, freer market access for the products of developing countries, lower 
interest rates, greater technology transfer, and significantly larger capital flows, both concessional and 
commercial.  


73. But many people fear that a more rapidly growing world economy will apply environmental pressures that 
are no more sustainable than the pressures presented by growing poverty. The increased demand for energy 
and other non-renewable raw materials could significantly raise the price of these items relative to other goods.  


74. The Commission's overall assessment is that the international economy must speed up world growth while 
respecting the environmental constraints. Some favourable trends have been noted in the pattern of 
consumption and production in industrial countries, which collectively still consume most of the world's non-
renewable resources.  
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75. Sustaining these trends will make it easier for developing countries to grow by diversifying their own 
economies. But for them to emerge from dependence a general acceleration of global economic growth is not 
enough. This would mean a mere perpetuation of existing economic patterns, though perhaps at a higher level 
of incomes. It must be ensured that the economies of developing countries grow fast enough to outpace their 
growing internal problems and fast enough for that first leap needed to acquire momentum. A continuation of 
economic growth and diversification, along with the development of technological and managerial skills, will 
help developing countries mitigate the strains on the rural environment, raise productivity and consumption 
standards, and allow nations to move beyond dependence on one or two primary products for their export 
earnings.  


76. Future patterns of agricultural and forestry development, energy use, industrialization, and human 
settlements can be made far less material-intensive (see Chapters 5, 7, 8, and 9), and hence both more 
economically and environmentally efficient. Under these conditions, a new era of growth in the world economy 
can widen the options available to developing countries.  


77. Reforms at an international level are now needed to deal simultaneously with economic and ecological 
aspects in ways that allow the world economy to stimulate the growth of developing countries while giving 
greater weight to environmental concerns. Such an agenda requires deep commitment by all countries to the 
satisfactory working of multilateral institutions, such as the multilateral development banks; to the making and 
observance of international rules in fields such as trade and investment; and to constructive dialogue on the 
many issues where national interests do not immediately coincide but where negotiation could help to reconcile 
them.  


78. The Commission therefore regrets but cannot ignore the recent decline in multilateral cooperation in 
general and a negative attitude to dialogue on development in particular. At first sight, the introduction of an 
environmental dimension further complicates the search for such cooperation and dialogue. But it also injects 
an additional element of mutual self-interest, since a failure to address the interaction between resource 
depletion and rising poverty will accelerate global ecological deterioration.  


79. New dimensions of multilateralism are essential to human progress. The Commission feels confident that 
the mutual interests involved in environment and development issues can help generate the needed 
momentum and can secure the necessary international economic changes that it will make possible. 
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1. In 1985. some 80 million people were added to a world population of 4.8 billion. Each year the number of 
human beings increases, but the amount of natural resources with which to sustain this population, to improve 
the quality of human lives. and to eliminate mass poverty remains finite. On the other hand, expanding 
knowledge increases the productivity of resources.  


2. Present rates of population growth cannot continue. They already compromise many governments' abilities 
to provide education, health care, and food security for people, much less their abilities to raise living 
standards. This gap between numbers and resources is all the more compelling because so much of the 
population growth is concentrated in low-income countries, ecologically disadvantaged regions, and poor 
households.  


3. Yet the population issue is not solely about numbers. And poverty and resource degradation can exist on 
thinly populated lands, such as the drylands and the tropical forests. People are the ultimate resource. 
Improvements in education, health, and nutrition allow them to better use the resources they command, to 
stretch them further. In addition, threats to the sustainable use of resources come as much from inequalities in 
people's access to resources and from the ways in which they use them as from the sheer numbers of people. 
Thus concern over the 'population problem' also calls forth concern for human progress and human equality.  


4. Nor are population growth rates the challenge solely of those nations with high rates of increase. An 
additional person in an industrial country consumer far more and places far greater pressure on natural 
resources than an additional person in the Third World. Consumption patterns and preferences are as 
important as numbers of consumers in the conservation of resources.  


5. Thus many governments must work on several fronts to limit population growth; to control the impact of such 
growth on resources and, with increasing knowledge, enlarge their range and improve their productivity; to 
realize human potential so that people can better husband and use resources; and to provide people with forms 
of social security other than large numbers of children. The means of accomplishing these goals will vary from 
country to country, but all should keep in mind that sustainable economic growth and equitable access to 
resources are two of the more certain routes towards lower fertility rates.  


6. Giving people the means to choose the size of their families is not just a method of keeping population in 
balance with resources; it is a way of assuring - especially for women the basic human right of self-
determination. The extent to which facilities for exercising such choices are made available is itself a measure 
of a nation's development. In the same way. enhancing human potential not only promotes development but 
helps to ensure the right of all to a full and dignified life.  


I. The Links with Environment and Development 


7. Population growth and development are linked in complex ways. Economic development generates 
resources that can be used to improve education and health. These improvements, along with associated 
social changes, reduce both fertility and mortality rates. On the other hand, high rates of population growth that 
eat into surpluses available for economic and social development can hinder improvements in education and 
health.  


8. In the past, the intensification of agriculture and the production of higher yields helped nations cope with the 
increasing population pressures on available land. Migration and international trade in food and fuels eased the 
pressure on local resources. They permitted and helped sustain the high population densities of some 
industrialized countries.  


9. The situation is different in most of the developing world. There, improvements in medicine and public health 
have led to a sharp drop in mortality rates and have accelerated population growth rates to unprecedented 
levels. But fertility rates remain high; much human potential remains unrealized, and economic development is 
stalled. Agricultural intensification can go some way towards restoring a balance between food production and 
population, but there are limits beyond which intensification cannot go. (See Box 4-1.)  


10. The very possibility of development can be compromised by high population growth rates. Moreover, most 
developing countries do not have the resources to wait for a few generations before population stabilizes. The 
option of migration to new lands is virtually closed. And low levels of economic and social development 
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combined with changing trade production relationships limit possibilities of using international trade to augment 
access to resources. Hence, in the absence of deliberate measures, the imbalance between population growth 
and resource development will worsen.  


11. Population pressure is already forcing traditional farmers to work harder, often on shrinking fame on 
marginal land, just to maintain household income. In Africa and Asia, rural population nearly doubled between 
1950 and 1985, with a corresponding decline in land availability./1 Rapid population growth also creates urban 
economic and social problems that threaten to make cities wholly unmanageable. (See Chapter 9.)  


12. Larger investments will be needed just to maintain the current inadequate levels of access to education, 
health care, and other services. In many cases, the resources required are just not available. Health, housing 
conditions, and the quality of education and public services all deteriorate; unemployment, urban drift, and 
social unrest increase.  


Box 4-1  
The Food/Population Balance  


• The potential population-supporting capacity of land in developing countries has been assessed in a joint 
study by FAO and the International Institute for Applied Systems Analysis. Data on soil and land 
characteristics were combined with climatic data to calculate the potential yields of major crops, to select 
the optimum crops, and to derive the overall potential for calorie production. Three levels of crop 
production were calculated: the first at a low level of technology with no fertilizer or chemicals, traditional 
crop varieties, and no soil conservation; the second at an intermediate level, where the most productive 
crop mix is used on half the land along with fertilizers, improved varieties, and some soil conservation; 
and the third at a high level of technology with an ideal crop mix and technology on all lands. The 
population-supporting capacity was determined by dividing the total calorie production by a minimum per 
capita intake level. This figure was then compared with the medium-variant UN population projections.  


• The 117 developing countries covered in the study, taken together, can produce enough food to feed 
one-and-a-half times their projected population in the year 2000. even at a low level of technology. But 
the picture is less hopeful in the cases of individual countries. At the low level of technology, 64 countries 
with a population of around 1.1 billion lack the resources to feed themselves. With the most advanced 
agricultural methods, the number of countries where food production potential would fall short of 
requirements drops to 19, with a total population of 100 million. Most are high-income West Asian 
countries and some small island states. Many of these countries have the capacity to earn enough 
foreign exchange to import their food requirements. In the others, the real issue is the modernization of 
agriculture on a sustainable basis.  


• Some researchers have assessed the 'theoretical' potential for global food production. One study 
assumes that the area under food production can be around 1.5 billion hectares (close to the current 
level) and that average yields could go up to 5 tons of grain equivalent per hectare (as against the 
present average of 2 tons of grain equivalent}. Allowing for production from rangelands and marine 
sources, the total 'potential' is placed at 8 billion tons of grain equivalent.  


• How many people can this sustain? The present global average consumption of plant energy for food, 
seed, and animal feed amounts to about 6,000 calories daily, with a range among countries of 3,000-
15,000 calories, depending on the level of meat consumption. On this basis, the potential production 
could sustain a little more than 11 billion people. But if the average consumption rises substantially - say, 
to 9,000 calories - the population carrying capacity of the Earth comes down to 7.5 billion. These figures 
could be substantially higher if the area under food production and the productivity of 3 billion hectares of 
permanent pastures ran be increased on a sustainable basis. Nevertheless, the data do suggest, that 
meeting the food needs of an ultimate world population of around 10 billion would require tone changes 
in food habits, as well as greatly improving the efficiency of traditional agriculture.  


B. Gilland. 'Considerations on World Population and Food Supply'. Population and Development Review. Vol. 
9. No. 2. pp. 203-11; G M. Higgins et al., Potential Population supporting Capacities of Lands in the Developing 
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World (Rome: FAO. 1982); D.J. Maler (ed.). Rapid Population Growth and Human Carrying Capacity. Staff 
Working Papers No. 690 (Washington, D.C.: World Bank, 1985). 


13. Industrial countries seriously concerned with high population growth rates in other parts of the world have 
obligations beyond simply supplying aid packages of family planning hardware. Economic development, 
through its indirect impact on social and cultural factors, lowers fertility rates. International policies that interfere 
with economic development thus interfere with a developing nation's ability to manage its population growth. A 
concern for population growth must therefore be a part of a broader concern for a more rapid rate of economic 
and social development in the developing countries.  


14. In the final analysis, and in both the developed and developing worlds, the population issue is about 
humane and not about numbers. It is misleading and an injustice to the human condition to see people merely 
fit; consumers. Their well being and security old age security, declining child mortality, health care, and so on 
are the goal o( development Almost any activity that increases well-being and security lessens peoples' desires 
to have more children than they and national ecosystems can support.  


II. The Population Perspective 


1. Growth in Numbers 


15. Population growth accelerated in the middle of the 18th century with the advent of the Industrial Revolution 
and associated improvements in agriculture, not just in the regions that are more developed but elsewhere as 
well. The recent phase of deceleration started around 1950 with the sharp reduction in mortality rates in the 
developing countries.  


Since 1970 it has been fashionable to draw a distinction between population and environment as two crisis 
areas, but often times we forget that population is in fact a very integral part of the environment and therefore 
when we are addressing ourselves to population we are looking at not only the physical, biological, and 
chemical environments, we are also looking at the socio-cultural or socio-economic environment in which these 
development programmes are being set. And population makes much more sense if you are talking of 
population within a context.  


Dr. J.O. Oucho 
Population Studies and Research institute 
WCED Public Hearing 
Nairobi. 23 Sept 1986 


16. Between 1950 and 1985. world population grew at an annual rate of 1.9 per cent, compared with 0.8 per 
cent in the half-century preceding 1950./2 population growth is now concentrated in the developing regions of 
Asia, Africa, and Latin America, which accounted for 85 per cent of the increase of global population since 
1950. (See Table 4-1.)  


17. The processes of population growth are changing in most developing countries as birth and death rates fall. 
In the early 1950s, practically all developing countries had birth rates over 40 and death rates over 20, the 
major exception being the low death rates in Latin America. (These rates refer to the annual number of births 
and deaths per 1,000 population.) Today the situation is quite different:  


• Thirty-two per cent of the people in the Third World live in countries - such as China and the Republic of 
Korea - with birth rates below 25 and death rates below 10.  


• Forty-one per cent are in countries where birth rates have fallen, but not as much as death rates, and 
their populations are growing at around 2 per cent - doubling, in other words, every 34 years. Such 
countries include Brazil, India, Indonesia, and Mexico.  


• The remaining 27 per cent live in countries, such as Algeria, Bangladesh. Iran, and Nigeria, where death 
rates have fallen slightly but birth rates remain high. Overall population growth is in the range of 2.5 to 3 
per cent (doubling every 28 to 23 years), with even higher growth rates in some countries, such as 
Kenya./3  
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18. In the industrial world, fertility rates have declined and the population is not growing rapidly. In fact, it has 
stabilized in many countries. Still, the population in North America, Europe, the USSR, and Oceania is 
expected to increase by 230 million by the year 2025. which is as many people as live in the United States 
today.  


Table 4-1  
World Population 1950-85: Key Facts 


Size and Rates  


   1950  1960  1970  1980  1985  


Total Population  (billions)  
World  2.5  3.0  3.7  4.4  4.8  
More developed regions  0.83  0.94  1.05  1.14  1.17  
Less developed regions  1.68  2.07  2.65  3.31  3.66  


   
Annual Growth *  (per cent)  
World     1.8  2.0  1.9  1.7  
More developed regions     1.3  1.0  0.8  0.6  
Less developed regions     2.1  2.5  2.3  2.0  
   
Urban Population  (per cent)  
World  29  34  37  40  41  
More developed regions  54  67  67  70  72  
Less developed regions  17  22  25  29  31  
* Data are for growth over previous decade or, for last column, over previous five years.  


Source: Department of International Economic and Social Affairs, World Population Prospects: Estimates and 
Projections as Assessed in 1984 (New York: UN, 1986)  


 


19. The acceleration of population growth in the Third World and the decline in fertility levels in industrial 
countries are (changing age distribution patterns radically. In developing countries, the young predominate. In 
1900, 39 per cent of developing country populations were younger than 15; the figure for industrialized 
countries was only 23 per cent./4 Yet in these countries, the proportion of the elderly is growing. Those 65 or 
older accounted for 11 per cent of the population in 1980; in developing countries, they represented only 4 per 
cent./5 Thus in the industrial world, relatively fewer people of working age will bear the burden of supporting 
relatively larger numbers of older people.  


20. A changing age structure helps to set patterns of future population growth. The large number of young 
people in developing countries means large numbers of future parents, so that even if each person produces 
fewer children. The total number of births will continue to increase. Population growth can continue to grow for 
some decades after fertility rates decline to the 'replacement level' of slightly over two children on average per 
couple. Thus in many nations, high population growth over the next few generations are assured.  


21. Population projections indicate an increase in global population from 4.8 billion in 1985 to 6.1 billion by 
2000, and to 8.2 billion by 2025. (See Table 4 2.) More than 90 pet cent of this increase is expected in 
developing regions. Large differences exist among countries in these areas, and the momentum of population 
growth is higher in Africa than in Latin America or Asia. In some developing countries, such as China, 
population growth rates are already well below 2 per cent and are expected to fall below 1 per cent by the 
beginning of the next century./6  


 







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


22. Reflecting the 'momentum' of population growth, long term UN projections show that at the global level:  


• if replacement-level fertility is reached in 2010, global population will stabilize at 7.7 billion by 2060;  


• if this rate is reached in 2025, population will stabilize at 10.2 billion by 2095;  


• if. however, the rate is reached only in 2065, global population in 2100 would be 14.2 billion./7  


23. These projections show that the world has real choices. Policies to bring down fertility rates could make a 
difference of billions to the global population next century. The greater part of the differences between the three 
variants is accounted for by South Asia. Africa, and Latin America. Hence much depends on the effectiveness 
of population policies in these regions.  


2. Changes in Mobility 


24. The number of people in Europe, Japan. North America. and the Soviet Union quintupled between 1750 
and 1950. and these regions' share in world population increased sharply over thin period./8 By the latter part 
of the 19th century, there was growing concern about population pressures in Europe. Migration to North 
America, Australia, and New Zealand helped to some extent. At its peak between 1881 and 1910, permanent 
emigration absorbed nearly 20 per rent of the increase in population in Europe./9  


25. Today, however, migration in not a major factor in determining population distribution among countries. 
Between 1970 and 1980 permanent emigration as a percentage of population increase fell to 4 per cent in 
Europe and was only 2.5 per cent in Latin America. The corresponding percentages in Asia and Africa were 
very much lower./10 Thus the option of emigration to new lands has not been and will not be a significant 
element in relieving demographic pressures in developing countries In effect, this reduces the time available to 
bring population into balance with resources.  


26. Within countries, populations are more mobile. Improved communications have enabled large movements 
of people. Sometimes as a natural response to the growth of economic opportunities in different places. Some 
governments have actively encouraged migration from densely to sparsely settled areas. A more recent 
phenomenon is the flight of 'ecological refugees' from areas of environmental degradation.  


Table 4-2  
Current and Projected Population Size and Growth Rates* 


   Population  Annual Growth Rate  
         1950  1985  2000  
   1985  2000  2025  to  to  to  
         1985  2000  2025  
Region  (billion)  (per cent)  
World  4.8  6.1  8.2  1.9  1.6  1.2  
                  
Africa  0.66  0.87  1.62  2.6  3.1  2.5  
Latin America  0.41  0.55  0.78  2.6  2.0  1.4  
Asia  2.82  3.55  4.54  2.1  1.6  1.0  
North America  0.26  0.30  0.35  1.3  0.8  0.6  
Europe  0.49  0.51  0.52  0.7  0.3  0.1  
USSR  0.28  0.31  0.37  1.7  0.8  0.6  
Oceania  0.02  0.03  0.04  1.9  1.4  0.9  
* Medium-variant projections.  


Source: Department of International Economic and Social Affairs, World Population Prospects; Estimates and 
Projections as Assessed in 1984 (New York: UN, 1986).  
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27. Much of the movement is from countryside to city. (See Chapter 9.) In 1985. some 40 per cent of the 
world's population lived in cities; the magnitude of the urban drift can be seen in the fact that since 1950, the 
increase in urban population has been larger than the increase in rural population both in percentage and in 
absolute terms. This shift is most striking in developing countries, where the number of city-dwellers quadrupled 
during this period./11  


3. Improved Health and Education 


28. Improvements in the health and education of all, but especially of women and in conjunction with other 
social changes that raise the status of women, can have a profound effect in bringing down population growth 
rates. In an initial period, however, better health care means that more babies live to reproduce and that 
women reproduce over longer time spans.  


Table 4-3  
Health Indicators 


   Life Expectancy at Birth  Infant Mortality Rates  
   1950-55  1980-85  1960-65  1980-85  
Region  (years)  (deaths per 1,000 live births)  
World  49.9  64.6  117  81  
Africa  37.5  49.7  157  114  
Asia  41.2  57.9  133  87  
South America  52.3  64.0  101  64  
North America  64.4  71.1  43  27  
Europe  65.3  73.2  37  16  
USSR  61.7  70.9  32  25  
Oceania  61.0  67.6  55  39  
Source: WCED, based on data in World Resources Institute / International Institute for Environment and 
Development, World Resources 1986 (New York: Basic Books, 1986).  


 


29. The 'health status' of a society is a complex concept that cannot be measured easily. Two widely available 
indicators that reflect at least some aspects of a given society's health are life expectancy and infant mortality 
rates. (See Table 4-3.) These statistics suggest that health has improved virtually everywhere; and, at least 
with regard to these two indicators, the gap between industrial and developing regions has narrowed.  


30. Many factors can increase life expectancy and reduce mortality rates: two are worth emphasizing. First, 
although generally speaking national wealth buys national health, some relatively poor nations and areas, such 
as China, Sri Lanka, and the Indian state of Kerala, have achieved remarkable success in lowering infant 
mortality and improving health through increases in education, especially of women; the establishment of 
primary health clinics; and other health care programmes./12 Second, the principal reductions in mortality rates 
in the industrial world came about before the advent of modern drugs; they were due to improved nutrition, 
housing, and hygiene. The recent gains in developing countries have also been largely due to public health 
programmes, particularly for the control of communicable diseases.  


31. Education is another key dimension of 'population quality'. The past few decades have seen a great 
expansion of educational facilities in virtually all countries. In terms of school enrolment, literacy rates, the 
growth in technical education, and the development of scientific skills, much progress has been achieved. (See 
Table 4-4.) 


III. A Policy Framework 


32. Excessive population growth diffuses the fruits of development over increasing numbers instead of 
improving living standards in many developing countries: a reduction of current growth rates is an imperative for 
sustainable development. The critical issues are the balance between population size and available resources 
and the rate of population growth in relation to the capacity of the economy to provide for the basic needs of the 
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population, not just today but for generations. Such a long-term view is necessary because attitudes to fertility 
rarely change rapidly and because, even after fertility starts declining, past increases in population impart a 
momentum of growth as people reach child-bearing age. However a nation proceeds towards the goals of 
sustainable development and lower fertility levels, the two are intimately linked and mutually reinforcing.  


33. Measures to influence population size cannot be effective in isolation from other environment/development 
issues. The number, density, movement, and growth rate of a population cannot be influenced in the short run if 
these efforts are being overwhelmed by adverse patterns of development in other areas. Population policies 
must have a broader focus than controlling numbers: Measures to improve the quality of human resources in 
terms of health, education, and social development are as important.  


34. A first step may be for governments to abandon the false division between 'productive' or 'economic' 
expenditures and 'social' expenditures. Policymakers must realize that spending on population activities and on 
other efforts to raise human potential is crucial to a nation's economic and productive activities and to achieving 
sustainable human progress - the end for which a government exists.  


1. Managing Population Growth 


35. Progress in population policies is uneven. Some countries with serious population problems have 
comprehensive policies. Some go no further than the promotion of family planning. Some do not do even that.  


36. A population policy should set out and pursue broad national demographic goals in relation to other socio-
economic objectives. Social and cultural factors dominate all others in affecting fertility. The most important of 
these is the roles women play in the family, the economy, and the society at large Fertility rates fall as women's 
employment opportunities outside the home and farm, their access to education, and their age at marriage all 
rise. Hence policies meant to lower fertility rates not only must include economic incentives and disincentives, 
but must aim to improve the position of women in society. Such policies should essentially promote women’s 
rights. 


Table 4-4  
Male and Female Enrolment Ratios, by Region, 1960 and 1982 


  Male Female 


Region 1960 1982 1960 1982 


World 


First Level 92.2 101.3 7.1 87.3 


Second Level 31.3 53.3 23.1 42.5 


Africa         


First Level 56.2 89.2 32.0 72.1 


Second Level 7.3 29.6 2.9 19.5 


Latin America and Caribbean   


First Level 75.0 106.2 71.2 103.3 


Second Level 14.9 46.6 13.6 48.5 


North America   


First Level 117.4 119.7 116.4 119.9 


Second Level 69.4 85.4 71.4 86.6 
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Asia   


First Level 94.9 100.1 63.1 79.9 


Second Level 29.3 49.3 16.6 32.9 


Europe and USSR   


First Level 103.4 105.4 102.7 104.5 


Second Level 46.5 76.2 44.6 81.3 


Oceania   


First Level 102.2 102.9 100.7 98.9 


Second Level 53.8 71.1 58.8 72.0 


Note; The figures are percentages of appropriate groups receiving a given level of education. As 
many older children are in primary school percentages can be over 100. 


Source: WCED, based on data in UNESCO, 'A Summary Statistical Review of Education in the 
World, 1960-1982, Paris, July 1984. 


 


37. Poverty breeds high rates of population growth: Families poor in income, employment, and social security 
need children first to work and later to sustain elderly parents. Measures to provide an adequate livelihood for 
poor households, to establish and enforce minimum-age child labour laws, and to provide publicly financed 
social security will all lower fertility rates. Improved public health and child nutrition programmes that bring down 
infant mortality rates - so parents do not need 'extra' children as insurance against child death - can also help to 
reduce fertility levels.  


The environment is the business of everybody, development is the business of everybody, life and living is the 
business of everybody. I think the solution will be found in encouraging mass environmental literacy so that 
there can be democratic and literate decisions, because if decisions are taken by a few without the 
incorporation of the opinion of the masses, the NGOs especially included, the likelihood is that the situations 
will not succeed. They will be imposed from above, the people will not respond positively to them, and the 
project is lost before it is launched.  


Joseph Ouma 
Dean of School of Environmental Studies, Moi University 
WCED Public Hearing 
Nairobi, 23 Sept 1986 


38. All these programmes are effective in bringing down birth rates only when their benefits are shared by the 
majority. Societies that attempt to spread the benefits of economic growth to a wider segment of the population 
may do better at lowering birth rates than societies with both faster and higher levels of economic growth but a 
less even sharing of the benefits of that growth.  


39. Thus developing-country population strategies must deal not only with the population variable as such but 
also with the underlying social and economic conditions of underdevelopment. They must be multifaceted 
campaigns: to strengthen social, cultural, and economic motivations for couples to have small families and. 
through family planning programmes, to provide to all who want them the education, technological means, and 
services required to control family size.  


40. Family planning services in many developing countries suffer by being isolated from other programmes that 
reduce fertility and even from those that increase motivation to use such services. They remain separate both 
in design and implementation from such fertility-related programmes as nutrition, public health, mother and 
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child care, and preschool education that take place in the same area and that are often funded by the same 
agency.  


41. Such services must therefore be integrated with other efforts to improve access to health care and 
education. The clinical support needed for most modern contraceptive methods makes family planning services 
heavily dependent on the health system. Some governments have successfully combined population 
programme: with health, education, and rural development projects, and implemented them as part of major 
socio-economic programmes in villages or regions. This integration increases motivation, improves access, and 
raises the effectiveness of investments in family planning.  


42. Only about 1.5 per cent of official development aid now goes for population assistance./13 Regrettably, 
some donor countries have cut back on their assistance for multilateral population programmes and so 
weakened them; this must be reversed.  


43. Zimbabwe is one nation that has successfully integrated its family planning efforts not only with its rural 
health services but also with efforts to improve women's abilities to organize group activities and earn money 
through their own labour. The government's initial efforts were aimed less at limiting population growth than at 
assisting women to space births in the interests of mother and child health and at helping infertile women to 
bear children. But gradually families have begun to use the contraceptives made available for child spacing as 
a way to limit fertility. Zimbabwe now leads sub-Saharan Africa in the use of modern contraceptive methods./14  


2. Managing Distribution and Mobility 


44. Population distribution across a country's different regions is influenced by the geographical spread of 
economic activity and opportunity. Most countries are committed in theory to balancing regional development, 
but are rarely able to do this in practice. Governments able to spread employment opportunities throughout 
their nations and especially through their countrysides will thus limit the rapid and often uncontrolled growth of 
one or two cities. China's effort to support village-level industries in the countryside is perhaps the most 
ambitious of this sort of national programme.  


45. Migration from countryside to city is not in itself a bad thing; it is part of the process of economic 
development and diversification. The issue is not so much the overall rural urban shift but the distribution of 
urban growth between large metropolitan cities and smaller urban settlements. (See Chapter 9.)  


46. A commitment to rural development implies more attention to realizing the development potential of all 
regions, particularly those that are ecologically disadvantaged (See Chapter 6.) This would help reduce 
migration from these areas due to lack of opportunities. But governments should avoid going too far in the 
opposite direction, encouraging people to cove into sparsely populated areas such as tropical moist forests, 
where the land may not be able to provide sustainable livelihoods.  


Demographic phenomena constitute the heart of the African Development problematique. They are the data 
that lead most analysts to project a continuing and deepening crisis in Africa. There is no doubt of the 
imperative and urgent need for a far reaching population policy to be adopted and vigorously implemented by 
African governments.  


One issue of relevance that requires further research is the use of the tax system as a means for controlling 
population growth and discouraging rural-urban migration.  


To slow down population growth, should families without children be given a tax incentive or tax break? Should 
a tax penalty be imposed for each child after a fixed number of children, considering that the tax system has not 
solved the population migration problem?  


Adebayo Adedeji  
Executive Director, Economic Commission for Africa 
WCED Public Hearing 
Harare, 18 Sept 1986 
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3. From Liability to Asset 


47. When a population exceeds the carrying capacity of the available resources, it can become a liability in 
efforts to improve people's welfare. But talking of population just as numbers glosses over an important point: 
People are also a creative resource, and this creativity is an asset societies must tap. To nurture and enhance 
that asset, people's physical well-being must be improved through better nutrition, health care, and so on. And 
education must be provided to help them become more capable and creative, skilful, productive, and better 
able to deal with day-to-day problems. All this has to be achieved through access to and participation in the 
processes of sustainable development.  


3.1 Improving Health 


We in Asia, I feel, want to have an equilibrium between the spiritual and material life. I noticed that you have 
tried to separate religion from the technological side of life. Is that not exactly, the mistake in the West in 
developing technology, without ethics, without religion? If that is the case, and we have the chance to develop a 
new direction, should we not advise the group on technology to pursue a different kind of technology which has 
as its base not only the rationality, but also the spiritual aspect? Is this a dream or is this something we cannot 
avoid?  


Speaker from the floor 
WCED Public Hearing 
Jakarta, 26 March 1985 


48. Good health is the foundation of human welfare and productivity. Hence a broad-based health policy is 
essential for sustainable development. In the developing world, the critical problems of ill health are closely 
related to environmental conditions and development problems.  


49. Malaria is the most important parasitic disease in the tropics, and its prevalence is closely related to 
wastewater disposal and drainage. Large dams and irrigation systems have led to sharp increases in the 
incidence of schistosomiasis (snail fever) in many areas. Inadequacies in water supply and sanitation are direct 
causes of other widespread and debilitating diseases such as diarrhoeas and various worm infestations.  


50. Though much has been achieved in recent years, 1.7 billion people lack access to clean water, and 1.2 
billion to adequate sanitation./15 Many diseases can be controlled not just through therapeutic interventions but 
also through improvements in rural water supply, sanitation, and health education. In this sense, they really 
require a developmental solution. In the developing world, the number of water taps nearby is a better 
indication of the health of a community than is the number of hospital beds.  


51. Other examples of links between development, environmental conditions, and health include air pollution 
and the respiratory illnesses it brings, the impact of housing conditions on the spread of tuberculosis, the 
effects of carcinogens and toxic substances, and the exposure to hazards in the workplace and elsewhere.  


52. Many health problems arise from the nutritional deficiencies that occur in virtually all developing countries, 
but most acutely in low-income areas. Most malnutrition is related to a shortage of calories or protein or both, 
but some diets also lack specific elements and compounds, such as iron and iodine. Health will be greatly 
improved in low-income areas by policies that lead to the production of more of the cheap foods the poor 
traditionally eat - coarse grains and root crops.  


53. These health, nutrition, environment, and development links imply that health policy cannot be conceived of 
purely in terms of curative or preventive medicine, or even in terms of greater attention to public health. 
Integrated approaches are needed that reflect key health objectives in areas such as food production; water 
supply and sanitation: industrial policy, particularly with regard to safety and pollution; and the planning of 
human settlements. Beyond this, it is necessary to identify vulnerable groups and their health risks and to 
ensure that the socio-economic factors that underlie these risks are taken into account in other areas of 
development policy.  


54. Hence. WHO's 'Health for All' strategy should be broadened far beyond the provision of medical workers 
and clinics, to cover health-related interventions in all development activities./16 Moreover, this broader 
approach must be reflected in institutional arrangements to coordinate all such activities effectively.  
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55. Within the narrower area of health care, providing primary health care facilities and making sure that 
everyone has the opportunity to use them are appropriate starting points. Maternal and child health care are 
also particularly important. The critical elements here are relatively inexpensive and can have a profound 
impact on health and well-being. An organized system of trained birth attendants, protection against tetanus 
and other childbirth infections, and supplemental feeding can dramatically reduce maternal mortality. Similarly, 
low-cost programmes to assure immunization, teach and supply oral dehydration therapy against diarrhoeas, 
and encourage breast-feeding (which in turn can reduce fertility) can increase child survival rates dramatically.  


56. Health care must be supplemented by effective health education. Some parts of the Third World may soon 
face growing numbers of the illnesses associated with life-styles in industrial nations - cancer and heart disease 
especially. Few developing nations can afford the expensive treatment required for the latter diseases, and 
should begin efforts now to educate their citizens on the dangers of smoking and of high-fat diets.  


57. A rapid spread of acquired immune deficiency syndrome (AIDS) in both developed and developing nations 
could drastically alter all countries' health priorities. AIDS is threatening to kill millions of people and disrupt the 
economies of many countries. Governments should overcome any lingering shyness and rapidly educate their 
people about this syndrome and about the ways in which it is spread. International cooperation on research and 
the handling of the disease is essential.  


58. Another major health problem with international ramifications is the increase in drug addiction. It is a 
problem closely linked to organized crime in the production of drugs, in large-scale international traffic in these 
drugs, and in the networks for distribution. It distorts the economy in many poor producing areas and destroys 
people the world over. International cooperation is essential in tackling this scourge. Some countries have to 
deploy considerable financial resources to halt the production and traffic in narcotics and to promote crop 
diversification and rehabilitation schemes in the producing areas, which are generally impoverished. To sustain 
their efforts, greater international assistance is essential  


59. Most medical research focuses on pharmaceuticals, vaccines. and other technological interventions for 
disease management. Much of this research is directed at the diseases of industrialized countries, as their 
treatment accounts for a substantial part of the sales of pharmaceutical companies. More research is urgently 
needed on the environmentally related tropical diseases that are the major health problem in the Third World, 
This research should focus not merely on new medicines, but also on public health measures to control these 
diseases. Existing arrangements for international collaboration on tropical disease research should be greatly 
strengthened.  


Education and communication are vitally important in order to impress each individual of his or her 
responsibility regarding the healthy future of the earth. The best way for students to recognize that their action 
can make a difference is to have projects organized by the school or community on which the students can 
work. Once convinced that they can help, people tend to change both their attitude and their behaviour. New 
attitudes towards the environment will be reflected in decisions at home and in corporate boardrooms around 
the world.  


Bernice Goldsmith 
Student, North Toronto Collegiate 
WCED Public Hearing 
Ottawa, 26-27 May 1986 


3.2 Broadening Education 


60. Human resource development demands knowledge and skills to help people improve their economic 
performance. Sustainable development requires changes in values and attitudes towards environment and 
development - indeed, towards society and work at home, on farms, and in factories. The world's religions 
could help provide direction and motivation in forming new values that would stress individual and joint 
responsibility towards the environment and towards nurturing harmony between humanity and environment.  


61. Education should also be geared towards making people more capable of dealing with problems of 
overcrowding and excessive population densities, and better able to improve what could be called 'social 
carrying capacities'. This is essential to prevent ruptures in the social fabric, and schooling should enhance the 
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levels of tolerance and empathy required for living in a crowded world. Improved health, lower fertility, and 
better nutrition will depend on greater literacy and social and civic responsibility. Education can induce all 
these, and can enhance a society's ability to overcome poverty, increase incomes, improve health and nutrition, 
and reduce family size.  


62. The investment in education and the growth in school enrolment during the past few decades are signs of 
progress. Access to education is increasing and will continue to do so. Today almost all the world's boys are 
getting some form of primary education. In Asia and Africa, however, enrolment rates for girls are much lower 
than for boys at all levels. A large gap also exists between developed and developing countries in enrolment 
rates beyond primary schools, as Table 4-4 indicated.  


63. UN projections of enrolment rates for the year 2000 suggest a continuation of these trends. Thus despite 
the growth in primary education, illiteracy will continue to rise in terms of sheer numbers: there will be more 
than 900 million people unable to read and write at the end of the century. By then, girls' enrolment rates are 
still expected to be below the current rates for boys in Asia. As for secondary education, developing countries 
are not expected to attain even the 1960 industrial country levels by the year 2000./17  


64. Sustainable development requires that these trends be corrected. The main task of education policy must 
be to make literacy universal and to close the gaps between male and female enrolment rates. Realizing these 
goals would improve individual productivity and earnings, as well as personal attitudes to health, nutrition, and 
child-bearing. It can also instill a greater awareness of everyday environmental factors. Facilities for education 
beyond primary school must be expanded to improve skills necessary for pursuing sustainable development.  


65. A major problem confronting many countries is the widespread unemployment and the unrest that it leads 
to. Education has often been unable to provide the skills needed for appropriate employment. This is evident in 
the large numbers of unemployed people who have been trained for white-collar employment in swelling urban 
populations. Education and training should also be directed towards the acquisition of practical and vocational 
skills, and particularly towards making people more self-reliant. All this should be supported by efforts to nurture 
the informal sector and the participation of community organizations.  


66. Providing facilities is only the beginning. Education must be improved in quality and in relevance to local 
conditions. In many areas, it should be integrated with children's participation in farm work, a process requiring 
flexibility in the school system. It should impart knowledge relevant for the proper management of local 
resources. Rural schools must teach about local soils, water, and the conservation of both, about deforestation 
and how the community and the individual can reverse it. Teachers must be trained and the curriculum 
developed so that students learn about the agricultural balance sheet of an area.  


67. Most people base their understanding of environmental processes and development on traditional beliefs or 
on information provided by a conventional education. Many thus remain ignorant about ways in which they 
could improve traditional production practices and better protect the natural resource base. Education should 
therefore provide comprehensive knowledge, encompassing and cutting across the social and natural sciences 
and the humanities, thus providing insights on the interaction between natural and human resources, between 
development and environment.  


68. Environmental education should be included in and should run throughout the other disciplines of the formal 
education curriculum at all levels - to foster a sense of responsibility for the state of the environment and to 
teach students how to monitor, protect, and improve it. These objectives cannot be achieved without the 
involvement of students in the movement for a better environment, through such things as nature clubs and 
special interest groups. Adult education, on-the-job training, television, and other less formal methods must be 
used to reach out to as wide a group of individuals as possible, as environmental issues and knowledge 
systems now change radically in the space of a lifetime.  


69. A critical point of intervention is during teacher training. The attitudes of teachers will be key in increasing 
understanding of the environment and its. links with development. To enhance the awareness and capabilities 
of teachers in this area, multilateral and bilateral agencies must provide support for the relevant curriculum 
development in teacher training institutions, for the preparation of teaching aids, and for other similar activities. 
Global awareness could be fostered by encouraging contacts among teachers from different countries, for 
instance in specialized centres set up for this purpose.  
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I am here as the son of a small nation, the Krenak Indian Nation. We live in the valley of the Rio Doce. which is 
the frontier of Espirito Santo with the State of Minas Gerais. We are a micro-country - a micro-nation.  


When the government took our land in the valley of Rio Doce, they wanted to give us another place somewhere 
else. But the State, the government will never understand that we do not have another place to go.  


The only possible place for the Krenak people to live and to re-establish our existence, to speak to our Gods, to 
speak to our nature, to weave our lives is where our God created us. It is useless for the government to put us 
in a very beautiful place, in a very good place with a lot of hunting and a lot of fish. The Krenak people, we 
continue dying and we die insisting that there is only one place for us to live.  


My heart does not become happy to see humanity's incapacity. I have no pleasure at all to come here and 
make these statements. We can no longer see the planet that we live upon as if it were a chess-board where 
people just move things around. We cannot consider the planet as something isolated from the cosmic.  


We are not idiots to believe that there is possibility of life for us outside of where the origin of our life is. Respect 
our place of living, do not degrade our living condition, respect this life. We have no arms to cause pressure, 
the only thing we have is the right to cry for our dignity and the need to live in our land.  


Ailton Krenak 
Coordinator of Indian Nations Union 
WCED Public Hearing 
Sao Paulo. 28-29 Oct 1985 


3.3 Empowering Vulnerable Groups 


70. The processes of development generally lead to the gradual integration of local communities into a larger 
social and economic framework. But some communities - so-called indigenous or tribal peoples - remain 
isolated because of such factors as physical barriers to communication or marked differences in social and 
cultural practices. Such groups are found in North America, in Australia, in the Amazon Basin, in Central 
America, in the forests and hills of Asia, in the deserts of North Africa, and elsewhere.  


71. The isolation of many such people has meant the preservation of a traditional way of life in close harmony 
with the natural environment. Their very survival has depended on their ecological awareness and adaptation. 
But their isolation has also meant that few of them have shared in national economic and social development; 
this may be reflected in their poor health, nutrition, and education.  


72. With the gradual advance of organized development into remote regions, these groups are becoming less 
isolated. Many live in areas rich in valuable natural resources that planners and 'developers' want to exploit, 
and this exploitation disrupts the local environment so as to endanger traditional ways of life. The legal and 
institutional changes that accompany organized development add to such pressures.  


73. Growing interaction with the larger world is increasing the vulnerability of these groups, since they are often 
left out of the processes of economic development. Social discrimination, cultural barriers, and the exclusion of 
these people from national political processes makes these groups vulnerable and subject to exploitation. Many 
groups become dispossessed and marginalized, and their traditional practices disappear. They become the 
victims of what could be described as cultural extinction.  


74. These communities are the repositories of vast accumulations of traditional knowledge and experience that 
links humanity with its ancient origins. Their disappearance is a loss for the larger society, which could learn a 
great deal from their traditional skills in sustainably managing very complex ecological systems. It is a terrible 
irony that as formal development reaches more deeply into rain forests, deserts, and other isolated 
environments, it tends to destroy the only cultures that have proved able to thrive in these environments.  


75. The starting point for a just and humane policy for such groups is the recognition and protection of their 
traditional rights to land and the other resources that sustain their way of life - rights they may define in terms 
that do not fit into standard legal systems. These groups' own institutions to regulate rights and obligations are 
crucial for maintaining the harmony with nature and the environmental awareness characteristic of the 
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traditional way of life. Hence the recognition of traditional rights must go hand in hand with measures to protect 
the local institutions that enforce responsibility in resource use. And this recognition must also give local 
communities a decisive voice in the decisions about resource use in their area.  


76. Protection of traditional rights should be accompanied by positive measures to enhance the well-being of 
the community in ways appropriate to the group's life-style. For example, earnings from traditional activities can 
be increased through the introduction of marketing arrangements that ensure a fair price for produce, but also 
through steps to conserve and enhance the resource base and increase resource productivity.  


77. Those promoting policies that have an impact on the lives of an isolated, traditional people must tread a fine 
line between keeping them in artificial, perhaps unwanted isolation and wantonly destroying their life-styles. 
Hence broader measures of human resource development are essential. Health facilities must be provided to 
supplement and improve traditional practices; nutritional deficiencies have to be corrected, and educational 
institutions established. These steps should precede new projects that open up an area to economic 
development. Special efforts should also be made to ensure that the local community can derive the full benefit 
of such projects, particularly through jobs.  


78. In terms of sheer numbers, these isolated, vulnerable groups are small. But their marginalization is a 
symptom of a style of development that tends to neglect both human and environmental considerations. Hence 
a more careful and sensitive consideration of their interests is a touchstone of a sustainable development 
policy. 
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Our Common Future 
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1. The world produces more food per head of population today than ever before in human history. In 1985, it 
produced nearly 500 kilogrammes per head of cereals and root crops, the primary sources of food./1 Yet amid 
this abundance, more than 730 million people did not eat enough to lead fully productive working lives./2 There 
are places where too little is grown; there are places where large numbers cannot afford to buy food. And there 
are broad areas of the Earth, in both industrial and developing nations, where increases in food production are 
undermining the base for future production.  


2. The agricultural resources and the technology needed to feed growing populations are available. Much has 
been achieved over the past few decades. Agriculture does not lack resources; it lacks policies to ensure that 
the food is produced where it is needed and in a manner that sustains the livelihoods of the rural poor. He can 
meet this challenge by building on our achievements and devising new strategies for sustaining food and 
livelihood security.  


I. Achievements 


3. Between 1950 and 1985, cereal production outstripped population growth, increasing from around 700 
million tons to over 1,800 million tons, an annual growth rate of around 2.7 per cent./3 This increase helped to 
meet escalating demands for cereals caused by population growth and rising incomes in developing countries 
and by growing needs for animal feed in developed countries. Yet regional differences in performance have 
been large. (See Table 5-1.)  


4. As production has increased sharply in some regions and demand in others, the pattern of world trade in 
foods, especially cereals, has changed radically. North America exported barely 5 million tons of foodgrains 
yearly before the Second World War; it exported nearly 120 million tons during the 1980s. Europe's grain deficit 
is very much lower now. and the bulk of North American exports are to the USSR. Asia, and Africa. Three 
countries - China, Japan, and the USSR - took half the world exports in the early 1980s; much of the rest went 
to relatively wealthy developing countries, such as Middle Eastern oil exporters. Several poor agricultural 
countries, especially in sub-Saharan Africa, have become net importers of foodgrains. Still, although one-fourth 
of sub-Saharan Africa's population relied on imported grains in 1984, that region's imports have accounted for 
less than 10 per cent of world grain trade thus far in the 1980s./4  


Table 5-1  


 
Two Decades of Agricultural Development  


  


  


  


Per Capita 


Food Production 


(Index 1961-64 = 100) 


Per Capita 


Gross Cropped Area 


(Hectares) 


Per Hectare 


Fertilizer use 


(kg.) 


  1961-64 1981-84   1964 1984 1964 1984 


World 100 112   0.44 0.31 29.3 85.3 


North America 100 121   1.05 0.90 47.3 93.2 


Western Europe 100 131   0.11 0.25 114.4 124.1 


Eastern Europe and USSR 100 128   0.84 0.71 30.4 122.1 


Africa 100 88   0.74 0.35 1.8 9.7 


Near East* 100 107   0.53 0.35 6.9 53.6 


Far East** 100 116   0.10 0.20 4.4 45.4 
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Latin America 100 108   0.49 0.45 11.6 11.4 


CPE's of Asia*** 100 135   0.17 0.10 15.5 170.3 


* An FAO grouping that includes West Asia plus Egypt, Libya and Sudan 


** An FAO grouping that covers South and South-East Asia excluding the centrally planned economies of Asia. 


*** An FAO grouping of Centrally Planned Economies of Asia which covers China, Kampuchea, North Korea. 
Mongolia and Vietnam. 


 


5. Other foods besides grains are changing the patterns of world food demand and production. Demand for milk 
and meat is growing as incomes rise in societies that prefer animal protein. and much agricultural development 
in the industrialized nations has been devoted to meeting these demands. In Europe, meat production more 
than tripled between 1950 and 1984, and milk production nearly doubled./5 Meat production for exports 
increased sharply, particularly in the rangelands of Latin America and Africa. World meat exports have risen 
from around 2 million tons in 1950-52 to over 11 million tons in 1984./6  


6. To produce this milk and meat required in 1984 about 1.4 billion cattle and buffaloes, 1.6 billion sheep and 
goats, 800 million pigs, and a great deal of poultry - all of which weigh more than the people on the planet./7 
Most of these animals graze or browse or are fed local plants collected for them. However, rising demands for 
livestock feedgrains led to sharp increases in the production of cereals such as corn, which accounted for 
nearly two-thirds of the total increase in grain production in North America and Europe between 1950 and 1985.  


7. This unprecedented growth in food production has been achieved partly by an extension of the production 
base: larger cropped areas, more livestock, more fishing vessels, and so on. But most of it is due to a 
phenomenal rise in productivity. Population increases have meant a decline in the area of cropped land in most 
of the world in per capita terms. And as the availability of arable land has declined, planners and farmers have 
focused on increasing productivity. In the past 35 years this has been achieved by:  


• using new seed varieties designed to maximize yields, facilitate multiple cropping, and resist disease;  


• applying more chemical fertilizers, the consumption of which rose more than ninefold/8;  


• using more pesticides and similar chemicals, the use of which increased thirty-two-fold/9; and  


• increasing irrigated area, which more than doubled./10  


8. Global statistics mask substantial regional differences. (See Box 5-1.) The impacts of new technology have 
been uneven, and in some respects the agricultural technology gap has widened. For instance, average African 
foodgrain productivity declined in relation to European productivity from roughly one-half to about one-fifth over 
the past 35 years. Even in Asia, where new technology has spread rapidly, productivity in relation to European 
levels dropped./11 Similar 'technology gaps' have emerged between regions within countries.  


9. The past few decades have seen the emergence of three broad types of food production systems, 'Industrial 
agriculture', capital- and input-intensive and usually large-scale, is dominant in North America, Western and 
Eastern Europe, Australia and New Zealand, and in some small areas in developing countries. 'Green 
Revolution agriculture' is found in uniform, resource-rich, often flat and irrigated areas in the agricultural 
heartlands of some developing countries. It is more widespread in Asia but is also found in parts of Latin 
America and North Africa. Though initially the new technologies may have favoured large farmers, they are 
today accessible to a growing number of small producers. 'Resource-poor agriculture' relies on uncertain rain 
rather than irrigation and is usually found in developing regions difficult to farm - drylands, highlands, and 
forests - with fragile soils. This includes most of sub-Saharan Africa and the remoter areas of Asia and Latin 
America. Here, per capita production has been declining and hunger is a critical problem. But today, all three 
systems of food production display signs of crises that endanger their growth.  
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II. Signs of Crisis 


10. Agricultural policies in practically all countries have focused on output growth. Despite this, it has proved far 
more difficult to raise world agricultural output by a consistent 3 per cent a year in the mid-1980s than it was in 
the mid-1950s. Moreover, production records have been offset by the appearance  


Box 5-1 Regional Perspectives on Agricultural Development  


Africa   


• a drop in per capita food output of about 1 per cent a year since the beginning of the 1970s  


• a focus on cash crops and a growing dependence on imported food, fostered by pricing policies and foreign 
exchange compulsions  


• major gaps in infrastructure for research, extension, input supply, and marketing  


• degradation of the agricultural resource base due to desertification, droughts, and other processes  


• large untapped potential of arable land, irrigation, and fertilizer use  


West Asia and North Africa   


• improvements in productivity due to better irrigation, the cultivation of high-yielding varieties, and higher 
fertilizer use  


• limited arable land and considerable amounts of desert, making food self-sufficiency a challenge  


• a need for controlled irrigation to cope with dry conditions South and East Asia   


• increased production and productivity, with some countries registering grain surpluses  


• rapid growth in fertilizer use in some countries and extensive development of irrigation  


• government commitments to be self-reliant in food, leading to national research centres, development of 
high-yielding seeds, and the fostering of location-specific technologies  


• little unused land, and extensive, unabated deforestation  


• growing numbers of rural landless  


Latin America   


• declining food imports since 1980, as food production kept pace with population growth over the last 
decade  


• government support in the form of research centres to develop high-yielding seeds and other technologies  


• inequitable distribution of land  


• deforestation and degradation of the agricultural resource base, fueled partly by foreign trade and debt 
crisis  


• a huge land resource and high productivity potential, though most of the potentially arable land is in the 
remote, lightly populated Amazon Basin, where perhaps only 20 per cent of the land is suitable for 
sustainable agriculture  


North America and Western Europe   


• North America the world's leading source of surplus foodgrain, though the rate of increase in output per 
hectare and in total productivity slowed in the 1970s  
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• subsidies for production that are ecologically and economically expensive  


• depressing effect of surpluses on world markets and consequent impact on developing countries  


• a resource base increasingly degraded through erosion, acidification, and water contamination  


• in North America, some scope for future agricultural expansion in frontier areas that can be intensively 
farmed only at high cost  


Eastern Europe and the Soviet Union   


• food deficits met through imports, with the Soviet Union being the world's largest grain importer  


• increased government investment in agriculture accompanied by eased farm distribution and organization 
to meet desires for food self-reliance, leading to production increases in meat and root crops  


• pressures on agricultural resources through soil erosion. acidification, salinization, alkalization, and water 
contamination of linked economic and ecological crises: Industrialized countries are finding it increasingly 
difficult to manage their surplus food production, the livelihood base of millions of poor producers in 
developing countries is deteriorating, and the resource base for agriculture is under pressure virtually 
everywhere.  


1. Impact of Subsidies 


11. The food surpluses in North America and Europe result mainly from subsidies and other incentives that 
stimulate production even in the absence of demand. Direct or indirect subsidies, which now cover virtually the 
entire food cycle, have become extremely expensive. In the United States, the cost of farm support has grown 
from $2.7 billion in 1980 to $25.8 billion in 1986. In the EEC, such costs have risen from $6.2 billion in 1976 to 
$21.5 billion in 1986./12  


12. It has become politically more attractive, and usually cheaper, to export surpluses - often as food aid - 
rather than to store them. These heavily subsidized surpluses depress the international market prices of 
commodities such as sugar and have created severe problems for several developing countries whose 
economies are based on agriculture. Non-emergency food aid and low-priced imports also keep down prices 
received by Third World farmers and reduce the incentive to improve domestic food production.  


13. The environmental consequences of a heavily subsidized production system are becoming evident within 
industrialized nations/13;  


• lower productivity as soil quality declines due to intensive soil cultivation and overuse of chemical 
fertilizers and pesticides/14;  


• the destruction of the countryside, through clearing of hedgerows, park: belts, and other protective 
cover and the levelling, occupation, and cultivation of marginal land and watershed protection areas; 
and  


• nitrate pollution of ground-water aquifers due to the often subsidized overuse of nitrate fertilizers,  


14. The financial, economic, and environmental effects of the current incentive systems are beginning to be 
questioned by many governments and groups, including farm organizations. A particular area of concern is the 
impact of these policies on developing countries. They depress international prices of products, such as rice 
and sugar, that are important exports for many developing countries and so reduce exchange earnings of 
developing countries. They increase the instability of world prices. And they discourage the processing of 
agricultural commodities in the producing countries./15  


15. It is in the interests of all, including the farmers, that the policies be changed. Indeed, in recent years some 
conservation-oriented changes have taken place and some subsidy systems have increasingly stressed the 
need to retire land from production. The financial and economic burden of subsidies must be reduced. The 
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harm that these policies do to the agriculture of developing countries by disrupting world markets must be 
eliminated.  


2. Neglect of the Small Producer 


16. The new technology behind increases in agricultural productivity requires scientific and technological skills, 
a system for technology extension and other services for farmers, and commercial orientation in farm 
management. In many' parts of Asia, in particular, small farmers have shown a remarkable capacity to use new 
technology once they are given incentives and adequate financial and infrastructural support. Small cash-crop 
farmers in Africa have demonstrated the potential of the smallholder on that continent, and in the last few years 
successes have been recorded in food crops also. But ecologically disadvantaged areas and land-poor rural 
masses have not benefited from advances in technology and will not until governments are willing and able to 
redistribute land and resources, and give them the necessary support and incentives.  


17. Agricultural support systems seldom take into account the special circumstances of subsistence farmers 
and herders. subsistence farmers cannot afford the high cash outlay of modern inputs. Many are shifting 
cultivators who do not have a clear title to the land they use. They may plant a variety of crops on one plot to 
meet their own needs, and are thus unable to use methods developed for large stands of a single crop.  


18. Many herders are nomadic and difficult to reach with education, advice, and equipment. They, like 
subsistence farmers, depend on certain traditional rights, which are threatened by commercial developments. 
They herd traditional breeds, which are hardy but rarely highly productive.  


19. Women farmers, though they play a critical role in food production, are often ignored by programmes meant 
to improve production. In Latin America, the Caribbean, and Asia they form a large agricultural labour force, 
while most of sub-Saharan Africa's food is grown by women. Yet almost all agricultural programmes tend to 
neglect the special needs of women farmers.  


I think that at a forum like this there always tends to be someone standing up and saying you forgot my issue. I 
think my serious sensitivity to women!s role vis-a-vis the environment.  


Especially in Africa, I think it has been clearly stated over and again that women are responsible for between 60 
to 90 per cent of the food production, processing, and marketing. No one can really address the food crisis in 
Africa or many of the other crises that seem to exist here without addressing the question of women, and really 
seeing that women are participants in decision-making processes at the very basic all the way through up the 
highest level.  


Mrs. King 
The Greenbelt Movement 
WCED Public Hearing 
Nairobi. 23 Sept 1986 


3. Degradation of the Resource Base 


20. Short-sighted policies are leading to degradation of the agricultural resource base on almost every 
continent: soil erosion in North America: soil acidification in Europe; deforestation and desertification in Asia. 
Africa, and Latin America; and waste and pollution of water almost everywhere. Within 40-70 years, global 
warming may cause the flooding of important coastal production areas. Some of these effects arise from trends 
in energy use and industrial production. Some arise from the pressure of population on limited resources. But 
agricultural policies emphasizing increased production at the expense of environmental considerations have 
also contributed greatly to this deterioration.  


3.1 Loss of Soil Resources 


21. Increases in cropped areas in recent decades have often extended cultivation in marginal lands prone to 
erosion. By the late 1970s, soil erosion exceeded soil formation on about a third of U.S. cropland, much of it in 
the midwestern agricultural heartland./16 In Canada, soil degradation has been costing farmers $1 billion a 
year./17 In the USSR, the extension of cultivation to the so-called Virgin Lands was a major plank of agricultural 
policy, but now it is believed that much of this land is marginal./18 In India, soil erosion affects 25-30 per cent of 
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the total land under cultivation./19 Without conservation measures, the total area of rainfed cropland in 
developing countries in Asia, Africa, and Latin America would shrink by 544 million hectares over the long term 
because of soil erosion and degradation, according to an FAO study./20  


22. Erosion makes soil less able to retain water, depletes it of nutrients, and reduces the depth available for the 
roots to take hold. Land productivity declines. Eroded topsoil is carried to rivers. lakes, and reservoirs, silts up 
ports and waterways, reduces reservoir storage capacity, and increases the incidence and severity of floods.  


23. Poorly designed and implemented irrigation systems have caused waterlogging, salinization, and 
alkalization of soils. FAO and UNESCO estimate that as much as half the world's irrigation schemes suffer in 
some degree from these problems./21 These estimates indicate that some 10 million hectares of irrigated land 
are being abandoned each year.  


24. Soil degradation erodes the overall resource base for agriculture. The loss of croplands encourages 
farmers to overuse the remaining land and to move into forests and onto rangelands. Sustainable agriculture 
cannot be based on methods that mine and deplete the soil,  


3.2 Impact of Chemicals 


25. Chemical fertilizers and pesticides have played a large role in production increases since the Second World 
War, but clear warnings have been raised against over-reliance on them. The run-off of nitrogen and 
phosphates from excess use of fertilizers damages water resources, and such damage is spreading.  


26. Using chemicals to control insects, pests, weeds, and fungi enhances productivity, but overuse threatens 
the health of humans and the lives of other species. Continuing, long-term exposure to pesticide and chemical 
residues in food, water, and even in the air is hazardous, particularly to children. A 1983 study estimated that 
approximately 10.000 people died each year in developing countries from pesticide poisoning and about 
400,000 suffered acutely./22 The effects are not limited to the area where pesticides are used but travel 
through the food chain.  


27. Commercial fisheries have been depleted, bird species endangered, and insects that prey on pests wiped 
out. The number of pesticide-resistant insect pest species worldwide has increased and many resist even the 
newest chemicals. The variety and severity of pest infestations multiply, threatening the productivity of 
agriculture in the areas concerned.  


28, The use of agricultural chemicals is not in itself harmful. In fact, the level of use is still quite low in many 
regions. In these areas, response rates are high and the environmental consequences of residues are not yet a 
problem. Hence these regions would benefit by using more agrochemicals. However, the growth in the use of 
chemicals tends to be concentrated precisely where they may be doing more overall harm than good.  


3.3 Pressure on Forests 


29. Forests are crucial for maintaining and improving the productivity of agricultural land. Yet agricultural 
expansion, a growing world timber trade, and woodfuel demand have destroyed much forest cover. Although 
this destruction has occurred worldwide, today the greatest challenge is in developing countries, particularly in 
tropical forests. (See Chapter 6.)  


30. Growing populations and the decreasing availability of arable land lead poor farmers in these countries to 
seek new land in forests to grow more food. Some government policies encourage the conversion of forests to 
pastures and others encourage large resettlement schemes in forests. There is nothing inherently wrong with 
clearing forests for farming, provided that the land is the best there is for new farming, can support the numbers 
encouraged to settle upon it, and is not already serving a more useful function, such as watershed protection. 
But often forests are cleared without forethought or planning.  


31. Deforestation most severely disrupts mountainous areas and upland watersheds and the ecosystems that 
depend on them. The uplands influence precipitation, and the state of their soil and vegetation systems 
influence how this precipitation is released into the streams and rivers and onto the croplands of the plains 
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below. The growing numbers and growing severity of both floods and droughts in many parts of the world have 
been linked to the deforestation of upland watersheds./23  


3.4 Advancing Deserts 


32. Some 29 per cent of the earth's land area suffers slight, moderate, or severe desertification; an additional 6 
per cent is classified as extremely severely desertified./24 In 1984, the world's drylands supported some 850 
million people, of whom 230 million were on lands affected by severe desertification./25  


33. The process of desertification affects almost every region of the globe, but it is most destructive in the 
drylands of South America, Asia, and Africa; for these three areas combined. 18.5 per cent (870 million 
hectares) of productive lands are severely desertified. Of the drylands in developing countries. Africa's Sudano-
Sahelian zones and, to a lesser extent, some countries south of this zone suffer the most. In their arid and 
semi-arid lands are to be found 80 per cent of the moderately affected and 85 per cent of the severely affected 
people./26  


34. Land permanently degraded to desert-like conditions continues to grow at an annual rate of 6 million 
hectares./27 Each year. 21 million additional hectares provide no economic return because of the spread of 
desertification./28 These trends are expected to continue despite some local improvements.  


35, Desertification is caused by a complex mix of climatic and human effects. The human effects, over which 
we have more control, include the rapid growth of both human and animal populations, detrimental land use 
practices (especially deforestation), adverse terms of trade, and civil strife. The cultivation of cash crops on 
unsuitable rangelands has forced herders and their cattle onto marginal lands. The unfavourable international 
terms of trade for primary products and the policies of aid donors have reinforced pressures to encourage 
increasing cash-crop production at any cost.  


36. A Plan of Action conceived by UNEP and drawn up at the 1977 UN Conference on Desertification has led 
to some slight, mainly local gains./29 Progress on the plan has been hampered by lack of financial support from 
the international community, by inadequacies of the regional organizations established to respond to the 
regional nature of the problem, and by the lack of involvement of grass-roots communities.  


Small farmers are held responsible for environmental destruction as if they had a choice of resources to 
depend on for their livelihood, when they really don't. In the context of basic survival, today's needs tend to 
overshadow consideration for the environmental future. It is poverty that is responsible for the destruction of 
natural resources, not the poor.  


Geoffrey Bruce 
Canadian International Development Agency 
WCED Public Hearing 
Ottawa, 26/27 May 1986 


III. The Challenge 


37. Food demand will increase as populations increase and their consumption patterns change. In the 
remaining years of this century, about 1.3 billion people will be added to the human family (see Chapter 4); 
rising incomes, however, may account for 30 to 40 per cent of the increased demand for food in developing 
countries and about 10 per cent in industrial nations./30 Thus over the next few decades, the global food 
system must be managed to increase food production by 3 to 4 per cent yearly.  


38. Global food security depends not only on raising global production, but on reducing distortions in the 
structure of the world food market and on shifting the focus of food production to food-deficit countries, regions, 
and households. Many of the countries not growing enough food to feed themselves possess the largest 
remaining reservoirs of untapped agricultural resources. Latin America and sub-Saharan Africa have much 
unused land. although its quality and quantity vary greatly from nation to nation and much of it is ecologically 
vulnerable./31 The Soviet Union and parts of North America have significant amounts of frontier land suitable 
for agriculture; only Asia and Europe are truly land-starved.  
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39. Global food security also depends on ensuring that all people, even the poorest of the poor, can get food. 
While on the world scale this challenge requires a reappraisal of global food distribution, the task weighs more 
immediately and heavily on national governments. Inequitable distribution of production assets, unemployment, 
and underemployment are at the heart of the problem of hunger in many countries.  


40. Rapid, sound agricultural development will mean not only more food but more opportunities for people to 
earn money to purchase food. Thus when countries with untapped agricultural resources provide food by 
importing more, they are effectively importing unemployment. By the same token, countries that are subsidizing 
food exports are increasing unemployment in food-importing countries. This marginalizes people, and 
marginalized people are forced to destroy the resource base to survive. Shifting production to food-deficit 
countries and to the resource-poor farmers within those countries is a way of securing sustainable livelihoods.  


41. Conserving the agricultural resource base and livelihood security of the poor can be mutually supportive in 
three ways. First, secure resources and adequate livelihoods lead to good husbandry and sustainable 
management. Second, they ease rural-to-urban migration, stimulate agricultural production from resources that 
otherwise would be underused, and reduce the need for food to be produced elsewhere. Third, by combating 
poverty, they help to slow population growth.  


42. Shifting the focus of production to food-deficit countries will also reduce pressures on agricultural resources 
in the industrialized market economies, enabling them to move towards more sustainable agricultural practices. 
Incentive structures can be changed so that instead of encouraging overproduction, they encourage farm 
practices that improve soil and water quality. Government budgets will be relieved of the burdens of storing and 
exporting surplus products.  


43. This shift in agricultural production will be sustainable only if the resource base is secure. As indicated, this 
is far from the case today. Thus to achieve global food security, the resource base for food production must be 
sustained, enhanced, and, where it has been diminished or destroyed, restored.  


There are many contradictions in agricultural development. The blind imitation of models developed under 
different circumstances will have to give way to the realities and conditions existing in Africa. Large areas of 
virgin land have been opened up for export crops whose prices keeps declining. This is not in the interest of 
developing countries.  


There are so many problems to be overcome that we forget that every problem is an opportunity to do 
something positive. This is an opportunity for us to think of conservation and environment in a broad 
educational context. In doing so, we will be able to capture the next generation and demonstrate the wonder 
and the benefits of the world around them.  


Adolfo Mascarenhas 
IUCN Harare Office 
WCED Public Hearing  
Harare. 18 Sept 1986 


IV. Strategies for Sustainable Food Security 


44. Food security requires more than good conservation programmes, which can be - and usually are - 
overridden and undermined by inappropriate agricultural, economic, and trade policies. Nor is it just a matter of 
adding an environmental component to programmes. Food strategies must take into account all the policies 
that bear upon the threefold challenge of shifting production to where it is most needed, of securing the 
livelihoods of the rural poor, and of conserving resources.  


1. Government Intervention 


45. Government intervention in agriculture is the rule in both industrial and developing countries, and it is here 
to stay. Public investment in agricultural research and extension services, assisted farm credit and marketing 
services, and a range of other support systems have all played parts in the successes of the last half-century. 
In fact, the real problem in many developing countries is the weakness of these systems.  
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46. Intervention has taken other forms as well. Many governments regulate virtually the entire food cycle - 
inputs and outputs, domestic sales, exports, public procurement, storage and distribution, price controls and 
subsidies - as well as imposing various land use regulations: acreage, crop variety, and so on.  


47. In general, patterns of government intervention suffer three basic defects. First, the criteria that underlie the 
planning of these interventions lack an ecological orientation and are often dominated by short-term 
considerations. These criteria should discourage environmentally unsound farm practices and encourage 
farmers to maintain and improve their soils, forests, and waters.  


48. The second defect is that agricultural policy tends to operate within a national framework with uniform 
prices and subsidies, standardized criteria for the provision of support services, indiscriminate financing of 
infrastructure investments, and so forth. Policies that vary from region to region are needed to reflect different 
regional needs, encouraging farmers to adopt practices that are ecologically sustainable in their own areas.  


The problem in agriculture is not faceless. I as a farmer am a potential victim of the system that we now operate 
under. Why are approximately a quarter of Canadian farmers facing the immediate prospects of farm 
bankruptcy? It is directly related to the general concept of a cheap food policy that has constituted a 
cornerstone of federal agricultural policy since the beginning of settlement.  


We regard the current cheap food policy as a form of economic violence that is contributing towards soil 
exploitation and the growing impersonal relationship between farmers and the soil for economic survival. It is a 
policy of industrialization that can lead only towards disaster economically for us as farmers, and 
environmentally for us all as Canadians and as world citizens.  


Wayne Easter 
President, National Farmers' Union 
WCED Public Hearing 
Ottawa, 26/27 May 1986 


49. The importance of regional policy differentiation can be easily illustrated:  


• Hill areas may require incentive prices for fruits and subsidized supplies of foodgrains to induce farmers 
to shift towards horticulture, which may be ecologically more sustainable.  


• In areas prone to wind and water erosion, public intervention through subsidies and other measures 
should encourage farmers to conserve soil and water.  


• Farmers on land over recharge areas for underground aquifers subject to nitrate pollution might be given 
incentives to maintain soil fertility and increase productivity by means other than nitrate fertilizers.  


50. The third defect in government intervention lies in incentive structures. In industrialized countries, 
overprotection of farmers and overproduction represent the accumulated result of tax reliefs, direct subsidies, 
and price controls. Such policies are now studded with contradictions that encourage the degradation of the 
agricultural resource base and. in the long run, do more harm than good to the agricultural industry. Some 
governments now recognize this and are making efforts to change the focus of the subsidies from production 
growth to conservation.  


51. On the other hand, in most developing countries the incentive structure is weak. Market interventions are 
often ineffective for lack of an organizational structure for procurement and distribution. Farmers are exposed to 
a high degree of uncertainty, and price support systems have often favoured the urban dweller or are limited to 
a few commercial crops, leading to distortions of cropping patterns that add to destructive pressures on the 
resource base. In some cases, price controls reduce the incentive to produce. What is required, in many cases, 
is nothing less than a radical attempt to turn the 'terms of trade' in favour of farmers through pricing policy and 
government expenditure reallocation.  


52. Strengthening food security from a global point of view requires reducing incentives that force 
overproduction and non-competitive production in the developed market economies and enhancing those that 
encourage food production in developing countries. At the same time, these incentive structures must be 
redesigned to promote farming practices that conserve and enhance the agricultural resource base.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


2. A Global Perspective 


53. Trade in agricultural products tripled between 1950 and 1970; it has doubled since then. Yet, when it comes 
to farming, countries are at their most conservative, continuing to think mainly in local or national terms and 
concerned, above all, to protect their own farmers at the expense of competitors.  


54. Shifting food production towards food-deficit countries will require a major shift in trading patterns. 
Countries must recognize that all parties lose through protectionist barriers, which reduce trade in food 
products in which some nations may have genuine advantage. They must begin by redesigning their trade, tax, 
and incentive systems using criteria that include ecological and economic sustainability and international 
comparative advantage.  


55. The incentive-driven surpluses in developed market economies increase pressures to export these 
surpluses at subsidized prices or as non-emergency food aid. Donor and receiving countries should be 
responsible for the impacts of aid and use it for long-term objectives. It can be beneficially used in projects to 
restore degraded lands, build up rural infrastructure, and raise the nutrition level of vulnerable groups.  


3. The Resource Base 


56. Agricultural production can only be sustained on a long-term basis if the land, water, and forests on which it 
is based are not degraded. As suggested, a reorientation of public intervention will provide a framework for this. 
But more specific policies that protect the resource base are needed to maintain and even enhance agricultural 
productivity and the livelihoods of all rural dwellers.  


3.1 Land Use 


57. The initial task in enhancing the resource base will be to delineate broad land categories:  


• enhancement areas, which are capable of sustaining intensive cropping and higher population and 
consumption levels;  


• prevention areas, which by common consent should not be developed for intensive agriculture or. where 
developed, should be converted to other uses; and  


• restoration areas, where land stripped of vegetative cover has either totally lost its productivity or had it 
drastically reduced.  


58. Identifying land according to 'best use' criteria requires information that is not always available. Most 
industrial nations possess inventories and descriptions of their lands, forests, and waters that are detailed 
enough to provide a basis for delineating land categories. Few developing countries have such inventories, but 
they can and should develop them quickly using satellite monitoring and other rapidly changing techniques./32  


59. Selection of land for each category could be made the responsibility of a board or commission representing 
the interests involved, especially the poor and more marginalized segments of the population. The process 
must be public in character, with publicly agreed criteria that combine the best use approach with the level of 
development required to sustain livelihood. Classifying land according to best use will determine variations in 
infrastructure provision, support services, promotional measures, regulatory restrictions, fiscal subsidies, and 
other incentives and disincentives.  


60. Lands identified as prevention areas should be denied supports and subsidies that would encourage their 
development for intensive agriculture. But such areas might well support certain ecologically and economically 
sustainable uses such as grazing. fuelwood plantations, fruit farming, and forestry. Those redesigning support 
systems and incentives should focus on a broader range of crops, including those that enhance grazing, soil 
and water conservation, and so on.  


61. In vast areas today natural factors and land use practices have reduced productivity to a point too low to 
sustain even subsistence farming. Treatment of these areas must vary from site to site. Governments should 
give priority to establishing a national policy and multidisciplinary programmes and to creating or strengthening 
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institutions to restore such areas. Where these already exist, they should be better coordinated and designed. 
The UN Plan of Action to Combat Desertification, which is already in place, requires more support, particularly 
financial.  


62. Restoration may require limits on human activities so as to permit the regeneration of vegetation. This can 
be difficult where there are large herds of animals or large numbers of people. for the agreement and 
participation of the local people are of the highest importance. The state, with the cooperation of those living 
locally, could protect these areas by declaring them national reserves. Where these areas are privately held, 
the state might wish either to purchase the land from the owners or to provide incentives for its restoration.  


Intensive agriculture may quickly exhaust the soil cover. causing its degradation, unless some special soil 
protection measures aimed at constant restoration and expanded reproduction of fertility are taken. The task of 
agriculture is thus not confined to obtaining the biological product but extends to constant maintenance and 
augmentation of soil fertility. Otherwise we will very quickly consume what by right belongs to our children, 
grandchildren, and great-grandchildren, to say nothing of more distant descendants.  


It is this misgiving - that our generation lives to a certain extent at the expense of the coming generations, 
thoughtlessly drawing on the basic reserves of soil fertility accumulated in the millennia of the biospheric 
development. instead of living off the current annual increment - that causes the increasing concern of 
scientists dealing with the state of the planetary soil cover.  


B. G. Rozanov 
Moscow State University 
WCED Public Hearing 
Moscow, 11 Dec 1986 


3.2 Water Management 


63. Improvements in water management are essential to raise agricultural productivity and to reduce land 
degradation and water pollution. Critical issues concern the design of irrigation projects and the efficiency of 
water use.  


64. Where water is scarce, an irrigation project should maximize productivity per unit of water; where water is 
plentiful, it must maximize productivity per unit of land. But local conditions will dictate how much water can be 
used without damaging the soil. Salinization. alkalization, and waterlogging can be avoided by a more careful 
approach to drainage, maintenance, cropping patterns. the regulation of water quantities, and more rational 
water charges. Many of these objectives will be easier to realize in small-scale irrigation projects. But whether 
small or large, the projects must be designed with the abilities and aims of the participating farmers in mind, 
and then involve them in the management.  


65. In some areas excessive use of ground-water is rapidly lowering the water table - usually a case where 
private benefits are being realized at society's expense. Where ground-water use exceeds the recharge 
capacity of local aquifers, regulatory or fiscal controls become essential. The combined use of ground and 
surface water can improve the timing of water availability and stretch limited supplies.  


3.3 Alternatives to Chemicals 


66. Many countries can and should increase yields by greater use of chemical fertilizers and pesticides, 
particularly in the developing world. But countries can also improve yields by helping farmers to use organic 
nutrients more efficiently. Hence governments must encourage the use of more organic plant nutrients to 
complement chemicals. Pest control must also be based increasingly on the use of natural methods. (See Box 
5-2) These strategies require changes in public policies, which now encourage the increased use of chemical 
pesticides and fertilizers. The legislative, policy, and research capacity for advancing non-chemical and less-
chemical strategies must be established and sustained.  


67. Chemical fertilisers and pesticides are heavily subsidized in many countries. These subsidies promote 
chemical use precisely in the more commercially oriented agricultural areas where their environmental damage 
may already outweigh any increases in productivity they bring. Hence different regions will require different 
policies to regulate and promote chemical use.  
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68. Legislative and institutional frameworks for controlling agrochemicals must be greatly strengthened 
everywhere.  


69, Industrialized countries must tighten controls on pesticide exports. (See Chapter 8.) Developing countries 
must possess the basic legislative and institutional instruments to manage the use of agricultural chemicals 
within their countries. And they will need technical and financial assistance to do so.  


3.4 Forestry and Agriculture 


69. Undisturbed forests protect watersheds, reduce erosion. offer habitats for wild species, and play key roles 
in climatic systems. They are also an economic resource providing timber, fuelwood, and other products. The 
crucial task is to balance the need to exploit forests against the need to preserve them.  


70. Sound forest policies can be based only on an analysis of the capacity of the forests and the land under 
them to perform various functions. Such an analysis might lead to some forests being cleared for intensive 
cultivation, others for livestock; some forestland might be managed for increased timber production or 
agroforestry use and some left intact for watershed protection, recreation, or species conservation. The 
extension of agriculture into forest areas must be based on scientific classification of land capacities.  


71. Programmes to preserve forest resources must start with the local people who are both victims and agents 
of destruction, and who will bear the burden of any new management scheme./33 They should be at the centre 
of integrated forest management, which is the basis of sustainable agriculture.  


72. Such an approach would entail changes in the way governments set development priorities, as well as the 
evolution of greater responsibility to local governments and communities. Contracts covering forest use will 
have to be negotiated, or overall environmental sustainability of forest exploitation and overall environmental 
and ecosystem conservation. Prices for forest products need to reflect the true resource value of the goods.  


Box 5-2 
Natural Systems of Nutrient Supply and Peat Control  


• Crop residues and farmyard manure are potential sources of soil nutrients.  


• Organic wastes reduce run-off, increase the take-up of other nutrients, and improve soil's water-holding 
and erosion-resistance capacity.  


• Using farmyard manure, especially in conjunction with intercropping and crop rotation, can greatly lower 
production costs.  


• Overall systems efficiency is enhanced if manure or vegetable biomass is anaerobically digested in 
biogas plants, yielding energy for cooking and to run pumps, motors, or electric generators.  


• Natural systems of biological nitrogen fixation through the use of certain annual plants, trees, and micro-
organisms have a high potential.  


• Integrated pest management (IPM) reduces the need for agrochemicals. improves a country's balance of 
payments. releases foreign exchange for other development projects, and creates jobs where they are 
most needed.  


• IPM requires detailed information about pests and their natural enemies, seed varieties tailored to resist 
pests, integrated cropping patterns, and farmers who support the approach and are willing to modify farm 
practices to adopt it.  


73. Portions of forests may be designated as prevention areas. These are predominantly national parks, which 
could be set aside from agricultural exploitation to conserve soil, water, and wildlife. They may also include 
marginal lands whose exploitation accelerates land degradation through erosion or desertification. In this 
connection, the reforestation of degraded forest areas is of utmost importance. Conservation areas or national 
parks can also conserve genetic resources in their natural habitats. (See Chapter 6.)  
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74. Forestry can also be extended into agriculture. Farmers can use agroforestry systems to produce food and 
fuel. In such systems, one or more tree crops are combined with one or more food crops or animal farming on 
the same land, though sometimes at different times. Well-chosen crops reinforce each other and yield more 
food and fuel than when grown separately. The technology is particularly suitable for small farmers and for 
poor-quality lands. Agroforestry has been practised by traditional farmers everywhere. The challenge today is 
to revive the old methods, improve them, adapt them to the new conditions. and develop new ones./34  


75. International forestry research organizations should work in various tropical countries in various ecosystems 
along the lines now followed by the Consultative Group on International Agricultural Research. There is 
considerable scope for institution building and additional research on forestry's role in agricultural production, 
for example by developing models that better predict the effects on water and soil loss of removing specific 
portions of forest cover.  


3.5 Aquaculture 


76. Fisheries and aquaculture are critical to food security in that they provide both protein and employment. The 
greater part of world fish supply comes from marine fisheries, which yielded 76.8 million tons in 1983. Landings 
have increased by 1 million tons per year over the past few years; by the end of the century, a catch of around 
100 million tons should be possible./35 This is well short of the projected demand. There are indications that 
much of the naturally available freshwater fish stocks are fully exploited or damaged by pollution.  


77. Aquaculture. or 'fish-farming', which differs from conventional fishing in that fish are deliberately reared in 
controlled water bodies, can help meet future needs. Yields from aquaculture have doubled during the last 
decade and now represent about 10 per cent of world production of fishery products./36 A five- to tenfold 
increase is projected by the year 2000, given the necessary scientific, financial, and organizational support./37 
Aquaculture can be undertaken in paddy fields, abandoned raining excavations, small ponds, and many other 
areas with some water, as well as on various commercial scales: individual, family, cooperative, or corporate. 
The expansion of aquaculture should be given high priority in developing and developed countries.  


4. Productivity and yields 


78. The conservation and enhancement of agriculture's resource base will increase production and productivity. 
But specific measures are required to make inputs more effective. This is best done by strengthening the 
technological and human resource base for agriculture in developing countries.  


Thus at the root of this environmental problem is a land problem that has to be solved if any serious ecological 
policy is to be taken - and reorientation of the agricultural policy has to be undertaken. I believe that any 
conservationist policy has to be followed by a coherent agricultural policy that will meet the need not only of 
preservation as such but also meet the needs of the Brazilian population.  


Julio M.G. Gaiger 
President, National Indian Support Association 
WCED Public Hearing 
Sao Paulo. 28/29 Oct 1985 


4.1 The Technological Base 


Blends of traditional and modern technologies offer possibilities for improving nutrition and increasing rural 
employment on a sustainable basis. Biotechnology, including tissue culture techniques, technologies for 
preparing value-added products from biomass, micro-electronics, computer sciences, satellite imagery, and 
communication. technology are all aspects of frontier technologies that can improve agricultural productivity 
and resource management./38  


80. Providing sustainable livelihoods for resource-poor farmers presents a special challenge for agricultural 
research. The major advances in agricultural technology in recent decades are better suited to stable, uniform, 
resource-rich conditions with good soils and ample water supplies. New technologies are most urgently needed 
in sub-Saharan Africa and the remoter areas of Asia and Latin America, which typically have unreliable rainfall, 
uneven topography, and poorer soils, and hence are unsuited to Green Revolution technologies.  
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81. To serve agriculture in these areas, research has to be less centralized and more sensitive to farmers' 
conditions and priorities. Scientists will need to start talking to poor farmers and basing research priorities on 
growers' priorities. Researchers must learn from and develop the innovations of farmers and not just the 
reverse. More adaptive research should be done right on the farm, using research stations for referral and with 
farmers eventually evaluating the results.  


82. Commercial enterprises can help develop and diffuse technology, but public institutions must provide the 
essential framework for agricultural research and extension. Pew academic and research institutions in 
developing regions are adequately funded. The problem is most acute in the low-income countries, where 
expenditure on agricultural research and extension amounts to 0.9 per cent of total agricultural income, as 
against 1.5 per cent in the middle-income countries./39 Research and extension efforts must be greatly 
expanded, especially in areas where climate, soils, and terrain pose special problems.  


83. These areas particularly will need new seed varieties, but so will much developing-country agriculture. At 
present, 55 per cent of the world's scientifically stored plant genetic resources is controlled by institutions in 
industrial countries, 31 per cent by institutions in developing countries, and 14 per cent by International 
Agricultural Research centres./40 Much of this genetic material originated in developing countries. These gene 
banks must increase their inventories of material, improve their storage techniques, and ensure that the 
resources are readily accessible to research centres in developing countries.  


84. Private companies increasingly seek proprietary rights to improved seed varieties, often without recognizing 
the rights of the countries from which the plant matter was obtained. This could discourage countries rich in 
genetic resources from making these internationally available and thus reduce the options for seed 
development in all countries. The genetic research capabilities of developing countries are so limited that 
agriculture there could become excessively dependent on private gene banks and seed companies elsewhere. 
Thus international cooperation and a clear understanding on the sharing of gains are vital in critical areas of 
agricultural technology, such as the development of new seed varieties.  


4.2 Human Resources 


85. The technological transformation of traditional agriculture will be difficult without a matching effort to 
develop human resources. (See Chapter 4.) This means educational reforms to produce researchers more 
attuned to the needs of rural peoples and agriculture. Illiteracy is still widespread among the rural poor. But 
efforts to promote literacy should focus attention on functional literacy covering the efficient use of land, water, 
and forests.  


86. Despite women's critical role in agriculture, their access to education and their representation in research, 
extension, and other support services is woefully inadequate. Women should be given the same educational 
opportunities as men. There should be more female extension workers, and women should participate in field 
visits. Women should be given more power to take decisions regarding agricultural and forestry programmes.  


4.3 Productivity of Inputs 


87. In traditional agriculture, local organic material provided farmers with sources of energy, nutrients, and ways 
of controlling pests. Today, these needs are increasingly met by electricity, petroleum products, chemical 
fertilizers, and pesticides. The cost of these inputs forms a growing proportion of agricultural costs, and 
wasteful use does economic and ecological harm.  


88. One of the most important energy-related needs is mechanical power for irrigation. The efficiency of pumps 
could be greatly improved by providing appropriate incentives for equipment producers and farmers, and 
through effective extension work. Energy for irrigation pumps can also be provided by wind generators or by 
conventional internal combustion engines running on biogas produced from local biomass wastes. Solar dryers 
and solar coolers can save agricultural products. These non-conventional sources should be promoted, 
particularly in areas poor in energy resources.  


89. Nutrients are lost when fertilizers are improperly applied. Often they leach away with the flow of water in a 
field and degrade local water supplies. Similar problems of waste and destructive side effects occur in the use 
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of pesticides. Hence extension systems and chemical manufacturers will need to give priority to programmes to 
promote careful and economical use of these expensive, toxic materials.  


5. Equity 


90. The challenge of sustainable agriculture is to raise not just average productivity and incomes, but also the 
productivity and incomes of those poor in resources. And food security is not just a question of raising food 
production, but of ensuring that the rural and urban poor do not go hungry during the short term or midst a local 
food scarcity. All this requires the systematic promotion of equity in food production and distribution.  


5.1 Land Reforms 


91. In many countries where land is very unequally distributed land reform is a basic requirement. Without it, 
institutional and policy changes meant to protect the resource base can actually promote inequalities by 
shutting the poor off from resources and by favouring those with large farms, who are better able to obtain the 
limited credit and services available. By leaving hundreds of millions without options, such changes can have 
the opposite of their intended effect, ensuring the continued violation of ecological imperatives.  


92. Given institutional and ecological variations, a universal approach to land reform is impossible. Each 
country should work out its own programme of land reform to assist the land-poor and to provide a base for 
coordinated resource conservation. The redistribution of land is particularly important where large estates and 
vast numbers of the land-poor coexist. Crucial components include the reform of tenancy arrangements, 
security of tenure, and the clear recording of land rights. In agrarian reforms the productivity of the land and. in 
forest areas, the protection of forests should be a major concern.  


93. In areas where holdings are fragmented into many non-contiguous plots, land consolidation can ease the 
implementation of resource conservation measures. Promoting cooperative efforts by small farmers - in pest 
control or water management, for instance - would also help conserve resources.  


94. In many countries women do not have direct land rights; titles go to men only. In the interests of food 
security, land reforms should recognize women's role in growing food. Women, especially those heading 
households, should be given direct land rights.  


5.2 Subsistence Farmers and Pastoralists 


95. Subsistence farmers, pastoralists, and nomads threaten the environmental resource base when processes 
beyond their control squeeze their numbers onto land or into areas that cannot support them.  


96. The traditional rights of subsistence farmers, particularly shifting cultivators, pastoralists. and nomads, must 
therefore be protected from encroachments. Land tenure rights and communal rights in particular must be 
respected. When their traditional practices threaten the resource base, their rights may have to be curtailed, but 
only when alternatives have been provided. Most of these groups will need to be helped to diversify their 
livelihoods by entering the market economy through employment programmes and some cash-crop production.  


97. Research should give early attention to the varied requirements of the mixed farming typical in subsistence 
agriculture. Extension and input supply systems must become more mobile to reach shifting cultivators and 
nomads and priority given to public investment to improve their cropland, grazing areas, and water sources.  


5.3 Integrated Rural Development 


98. Rural populations will continue to increase in many countries. With existing patterns of land distribution, the 
number of smallholders and landless households will increase by about 50 million, to nearly 220 million, by the 
year 2000./41 Together, these groups represent three-quarters of the agricultural households in developing 
countries./42 Without adequate livelihood opportunities, these resource-poor households will remain poor and 
be forced to overuse the resource base to survive.  


99. Considerable effort has gone into creating strategies of integrated rural development, and the requirements 
and pitfalls are well known. Experience has shown that land reform is necessary but alone is not enough 
without support through the distribution of inputs and rural services. Smallholders, including - indeed especially 
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- women, must be given preference when allocating scarce resources, staff, and credit. Small farmers must 
also be more involved in formulating agricultural policies.  


100. Integrated rural development also requires resources to absorb the large increases in rural working 
populations expected in most developing countries through non-agricultural work opportunities, which should 
be promoted in rural areas. Successful agricultural development and the growth in incomes should open up 
opportunities in service activities and small-scale manufacturing if supported by public policy.  


5.4 Food Availability Fluctuations 


101. Environmental degradation can make food shortages more frequent and more severe. Hence sustainable 
agricultural development will reduce the season-to-season variability in food supplies. But such systems cannot 
eliminate it. There will be weather-induced fluctuations, and the growing dependence on only a few crop 
varieties over large areas may amplify the effects of weather and pest damage. Often it is the poorest 
households and the ecologically disadvantaged regions that suffer most from these shortages.  


102. Food stocks are crucial in dealing with shortages. At present, the world stock of cereals is on the order of 
20 per cent of annual consumption: The developing world controls about one-third of the stock and the 
industrial world, two-thirds. More than half the developing-country stock is in two countries - China and India. 
Stock levels in most of the others provide only for immediate operational requirements; there is little by way of a 
reserve./43  


As agriculture production is being developed, a rising number of farmers have been able to purchase tractors. 
But they find that, after using them for a year, it becomes much more expensive than they expected because 
they have to spend a tremendous amount of money on expensive spare parts. Perhaps we might recommend 
that Indonesia establish a factory that makes these spare parts, before they continue encouraging introduction 
of tractors in agriculture.  


For this reason, a number of loans that the government has been providing for farmers to modernize their 
agricultural techniques, particularly buying tractors, have not been paid back. If the tractors were still running, 
they could probably pay back their loans. In fact, now these tractors are becoming a problem themselves, 
because they sit around getting rusty. and thus turning into pollution.  


Andi Mappasala 
Chairman. Yayasan Tellung Poccoe 
WCED Public Hearing 
Jakarta. 26 March 1985 


103. The food stocks of industrialized countries are essentially surpluses, and provide a basis for emergency 
assistance, which must be maintained. But emergency food aid is a precarious basis for food security: 
developing countries should build up national stocks in surplus years to provide reserves as well as 
encouraging development of food security at the household level. To do this, they will need an effective system 
of public support for measures facilitating the purchase, transportation, and distribution of food. The provision of 
strategically located storage facilities is critical both to reduce post-harvest losses and to provide a base for 
quick interventions in emergencies.  


104. During most food shortages, poor households not only cannot produce food but also lose their usual 
sources of income and cannot buy the food that is available. Hence food security also requires that machinery 
is available promptly to put purchasing power in the hands of disaster-struck households, through emergency 
public works programme, and through measures to protect small farmers from crop failures.  


V. Food for the Future 


105. The challenge of increasing food production to keep pace with demand, while retaining the essential 
ecological integrity of production systems, is colossal both in its magnitude and complexity. But we have the 
Knowledge we need to conserve our land and water resources. New technologies provide opportunities for 
increasing productivity while reducing pressures on resources. A new generation of farmers combine 
experience with education. With these resources at our command, we can meet the needs of the human family. 
Standing in the way is the narrow focus of agricultural planning and policies.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


106. The application of the concept of sustainable development to the effort to ensure food security requires 
systematic attention to the renewal of natural resources. It requires a holistic approach focused on ecosystems 
at national, regional. and global levels, with coordinated land use and careful planning of water usage and 
forest exploitation. The goal of ecological security should be embedded firmly in the mandates of FAO. other 
UN organizations that deal with agriculture, and all other appropriate international agencies. It will also require 
an enhancement and reorientation of international assistance. (See Chapter 3.)  


107. The agricultural systems that have been built up over the past few decades have contributed greatly to the 
alleviation of hunger and the raising of living standards. They have served their purposes up to a point. But they 
were built for the purposes of a smaller, more fragmented world. New realities reveal their inherent 
contradictions. These realities require agricultural systems that focus as much attention on people as they do 
on technology, as much on resources as on production, as much on the long term as on the short term. Only 
such systems can meet the challenge of the future. 
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1. Conservation of living natural resources - plants, animals, and micro-organisms, and the non-living elements 
of the environment on which they depend - is crucial for development. Today, the conservation of wild living 
resources is on the agenda of governments; nearly 4 per cent of the Earth's land area is managed explicitly to 
conserve species and ecosystems, and all but a small handful of countries have national parks. The challenge 
facing nations today is no longer deciding whether conservation is a good idea, but rather how it can be 
implemented in the national interest and within the means available in each country.  


I. The Problem: Character and Extent 


2. Species and their genetic materials promise to play an expanding role in development, and a powerful 
economic rationale is emerging to bolster the ethical, aesthetic, and scientific cases for preserving them. The 
genetic variability and germplasm material of species make contributions to agriculture, medicine, and industry 
worth many billions of dollars per year.  


3. Yet scientists have intensively investigated only one in every 100 of Earth's plant species, and a far smaller 
proportion of animal species. If nations can ensure the survival of species, the world can look forward to new 
and improved foods, new drugs and medicines, and new raw materials for industry. This - the scope for species 
to make a fast-growing contribution to human welfare in myriad forms - is a major justification for expanded 
efforts to safeguard Earth's millions of species.  


4. Equally important are the vital life processes carried out by nature, including stabilization of climate, 
protection of watersheds and soil, preservation of nurseries and breeding grounds, and so on. Conserving 
these processes cannot be divorced from conserving the individual species within natural ecosystems. 
Managing species and ecosystems together is clearly the most rational way to approach the problem. 
Numerous examples of workable solutions to local problems are available./1  


5. Species and natural ecosystems make many important contributions to human welfare. Yet these very 
important resources are seldom being used in ways that will be able to meet the growing pressures of future 
high demands for both goods and services that depend upon these natural resources.  


6. There is a growing scientific consensus that species are disappearing at rates never before witnessed on the 
planet. But there is also controversy over those rates and the risks they entail. The world is losing precisely 
those species about which it knows nothing or little; they are being lost in the remotest habitats. The growing 
scientific concern is relatively new and the data base to support it fragile. But it firms yearly with each new field 
report and satellite study.  


7. Many ecosystems that are rich biologically and promising in material benefits are severely threatened. Vast 
stocks of biological diversity are in danger of disappearing just as science is learning how to exploit genetic 
variability through the advances of genetic engineering. Numerous studies document this crisis with examples 
from tropical forests, temperate forests, mangrove forests, coral reefs, savannas, grasslands, and arid zones./2 
Although most of these studies are generalized in their documentation and few offer lists of individual species 
at risk or recently extinct, some present species-by-species details. (See Box 6-1.)  


8. Habitat alteration and species extinction are not the only threat. The planet is also being impoverished by the 
loss of races and varieties within species. The variety of genetic riches inherent in one single species can be 
seen in the variability manifested in the many races of dogs, or the many specialized types of maize developed 
by breeders./3  


9. Many species are losing whole populations at a rate that quickly reduces their genetic variability and thus 
their ability to adapt to climatic change and other forms of environmental adversity. For example, the remaining 
gene pools of major crop plants such as maize and rice amount to only a fraction of the genetic diversity they 
harboured only a few decades ago, even though the species themselves are anything but threatened. Thus 
there can be an important difference between loss of species and loss of gene reservoirs.  


10. Some genetic variability inevitably will be lost, but all species should be safeguarded to the extent that it is 
technically, economically, and politically feasible. The genetic landscape is constantly changing through 
evolutionary processes, and there is more variability than can be expected to be protected by explicit 
government programmes. So in terms of genetic conservation, governments must be selective, and ask which 
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gene reservoirs most merit a public involvement in protective measures. However, as a more general 
proposition, governments should enact national laws and public policies that encourage individual, community, 
or corporate responsibility for the protection of gene reservoirs.  


11. But before science can focus on new ways to conserve species, policy makers and the general public for 
whom policy is made must grasp the size and the urgency of the threat. Species that are important to human 
welfare are not just wild plants that are relatives of agricultural crops, or animals that are harvested. Species 
such as earthworms, bees, and termites may be far more important in terms of the role they play in a healthy 
and productive ecosystem. It would be grim irony indeed if just as new genetic engineering techniques begin to 
let us peer into life's diversity and use genes more effectively to better the human condition, we looked and 
found this treasure sadly depleted.  


Box 6-1 
Some Examples of Species Extinction  


• In Madagascar, until about mid-century, there were 12,000 plant species and probably around 190,000 
animal species, with at least 60 per cent of them endemic to the island's eastern strip of forest (that is, 
found nowhere else on Earth). At least 93 per cent of the original primary forest has been eliminated. 
Using these figures, scientists estimate that at least half the original species have already disappeared, 
or are on the point of doing so.  


• Lake Malawi in Central Africa holds over 500 cichlid fish species, 99 per cent of them endemic. The lake 
is only one-eighth the size of North America's Great Lakes, which feature just 173 species, fewer than 10 
per cent of which are endemic. Yet Lake Malawi is threatened through pollution from industrial 
installations and the proposed introduction of alien species.  


• Western Ecuador is reputed to have once contained between 8,000 and 10,000 plant species, some 40 
and 60 per cent of them endemic. Given that there are between 10 and 30 animal species for every one 
plant species in similar areas, western Ecuador must have contained about 200,000 species. Since 1960, 
almost all the forests of western Ecuador have been destroyed to make way for banana plantations, oil 
wells, and human settlements. The number of species thus eliminated is difficult to judge, but the total 
could well number 50.000 or more - all in just 25 years.  


• The Pantanal area of Brazil contains 110,000 square kilometres of wetlands, probably the most extensive 
and richest in the world. They support the largest and most diversified populations of waterfowl in South 
America. The area has been classified by UNESCO as 'of international importance'. Yet it suffers 
increasingly from agricultural expansion, dam construction, and other forms of disruptive development. 
Sources: W. Rauh. 'Problems of Biological Conservation in Madagascar', in D. Bramwell (ed.), Plants and 
Islands (London: Academic Press, 1979): D.C.N. Barel et al., 'Destruction of Fisheries in Africa's Lakes', 
Nature, Vol. 315, pp. 19-20, 1985; A.H. Gentry. 'Patterns of Neotropical Plant Species Diversity', 
Evolutionary Biology. Vol. 15, pp.1-84, 1982; D.A. Scott and M. Carbonell, 'A Directory of Neotropical 
Wetlands', IUCN. Gland. Switzerland. 1985.  


 
Our Atlantic forest, this mass of tropical forest that is a narrow stretch from the North to the South, has been 
reduced drastically.  


This forest is characterised by a large number of endemic species, that is species that only exist in this area, 
and only exist in Brazil. And consequently, it is up to us, Brazilians, to shoulder the responsibility of keeping 
these species in existence.  


Ibsen de Gusmao Camara 
President, Brazilian Foundation for Preservation of Nature 
WCED Public Hearing 
Sao Paulo. 28-29 Oct 1985 
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II. Extinction Patterns and Trends 


12. Extinction has been a fact of life since life first emerged. The present few million species are the modern-
day survivors of the estimated half-billion species that have ever existed. Almost all past extinctions have 
occurred by natural processes, but today human activities are overwhelmingly the main cause of extinctions.  


13. The average duration of a species is some 5 million years. The best current estimates are that on average 
900,000 species have become extinct every 1 million years during the last 200 million years, so the average 
'background rate' of extinction has been very roughly one in every one and one-ninth years./4 The present 
human-caused rate is hundreds of times higher, and could easily be thousands of times higher./5 We do not 
know. We have no accurate figures on the current rates of extinctions, as most of the species vanishing are 
those least documented, such as insects in tropical forests.  


14. Although tropical moist forests are by far the richest biological units in terms of genetic diversity and by far 
the most threatened through human activities, other major ecological zones are also under pressure. Arid and 
semi-arid lands harbour only a very small number of species compared with tropical forests. But because of the 
adaptations of these species to harsh living conditions, they feature many potentially valuable biochemicals, 
such as the liquid wax of the jojoba shrub and the natural rubber of the guayule bush. Many of these are 
threatened by. among other things, the expansion of livestock herding.  


15. Coral reefs, with an estimated half-million species in their 400,000 square kilometres, are being depleted at 
rates that may leave little but degraded remnants by early next century. This would be a great loss, in that 
coral-reef organisms, by virtue of the 'biological warfare' they engage in to ensure living space in crowded 
habitats, have generated an unusual number and variety of toxins valuable in modern medicine./6  


16. Tropical moist forests cover only 6 per cent of the Earth's land surface but contain at least half the Earth's 
species (which totals 5 million at a minimum, but could be as many as 30 million). They may contain 90 per 
cent or even more of all species. The mature tropical forests that still exist cover only 900 million hectares, out 
of the 1.5-1.6 billion hectares that once stood. Between 7.6 million and 10 million hectares are eliminated 
outright each year, and at least a further 10 million hectares are grossly disrupted annually./7 But these figures 
come from surveys of the late 1970s, and since then deforestation rates have probably accelerated.  


17. By the end of the century, or shortly thereafter, there could be little virgin tropical moist forest left outside of 
the Zaire Basin and the western half of Brazilian Amazonia, plus some areas such as the Guyana tract of forest 
in northern South America and parts of the island of New Guinea. The forests in these zones are unlikely to 
survive beyond a few further decades, as world demand for their produce continues to expand and as the 
number of forestland farmers increases.  


18. If deforestation were to continue in Amazonia at present rates until the year 2000, but then halted 
completely (which is unlikely), about 15 per cent of plant species would be lost. Were Amazonia's forest cover 
to be ultimately reduced to those areas now established as parks and reserves, 66 per cent of plant species 
would eventually disappear, together with almost 69 per cent of bird species and similar proportions of all other 
major categories of species. Almost 20 per cent of the Earth's species are found in Latin American forests 
outside of Amazonia; another 20 per cent are found in forests of Asia and Africa outside the Zaire Basin./8 All 
these forests are threatened, and if they were to disappear, the species loss could amount to hundreds of 
thousands.  


19. Unless appropriate management measures are taken over the longer term, at least one-quarter, possibly 
one-third, and conceivably a still larger share of species existing today could be lost. Many experts suggest that 
at least 20 per cent of tropical forests should be protected, but to date well under 5 per cent has been afforded 
protection of any sort - and many of the tropical forest parks exist only on paper.  


20. Even the most effectively managed parks and protected areas are unlikely to provide a sufficient answer. In 
Amazonia, if as much as half the forest were to be safeguarded in some way or another but the other half were 
to be eliminated or severely disrupted, there might well not be enough moisture in the Amazonian ecosystem to 
keep the remaining forest moist./9 It could steadily dry up until it became more like an open woodland - with the 
loss of most of the species adapted to tropical moist forest conditions.  
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21. More widespread climatic changes are likely to emerge within the foreseeable future as the accumulation of 
'greenhouse gases' in the atmosphere leads to global warming early in the next century. (See Chapter 7.) Such 
a change will produce considerable stress for all ecosystems, making it particularly important that natural 
diversity be maintained as a means of adaptation.  


Twenty years ago, as we decided to intensify our forest exploitation, we just thought the resource is available, 
and we just took it. At the time, we also thought the intensive selecting out of the trees being cut wouldn't 
destroy forest regeneration. Because not all of the trees were being cut. But we forgot that we don't know yet 
about how the tropical forest should be rehabilitated.  


An indigenous species such as meranti, I don't know the name in English, meranti, rami, is our high-valued 
wood, a timber that cannot make a shadow in its particular period of growth. And it cannot survive without that 
shadow. And we still didn't think about it, we just accepted the technology from the West that we have to cut, to 
exploit our forest.  


Emmy H. Dharsono 
NGO Network for Forest Conservation 
WCED Public Hearing 
Jakarta, 26 March 1985 


III. Some Causes of Extinction 


22. The tropics, which host the greatest number and diversity of species, also host most developing nations, 
where population growth is fastest and poverty is most widespread. If farmers in these countries are forced to 
continue with extensive agriculture, which is inherently unstable and leads to constant movement, then farming 
will tend to spread throughout remaining wildlife environments. But if they are helped and encouraged to 
practise more intensive agriculture, they could make productive use of relatively limited areas, with less impact 
on wildlands.  


23. They will need help: training, marketing support, and fertilizers, pesticides, and tools they can afford. This 
will require the full support of governments, including ensuring that conservation policies are designed with the 
benefit of agriculture foremost in mind. It may be expedient to stress the value to farmers rather than to wildlife 
of this programme, but in fact the destinies of the two are intertwined. Species conservation is tied to 
development, and the problems of both are more political than technical.  


24. Population growth is a major threat to conservation efforts in many developing nations. Kenya has allocated 
6 per cent of its territory as parks and reserves in order to protect its wildlife and to earn foreign exchange 
through tourism. But Kenya's present population of 20 million people is already pressing so hard on parks that 
protected land is steadily being lost to invading farmers. And the country's population is projected to grow 
fourfold in the next 40 years./10  


25. Similar population pressures threaten parks in Ethiopia, Uganda. Zimbabwe, and other countries in which a 
growing but impoverished peasantry is forced to depend on a dwindling natural resource base. The prospects 
are bleak for parks that do not make important and recognizable contributions to national development 
objectives.  


26. Brazil, Colombia, Indonesia. Cote d'lvoire, Kenya, Madagascar, Peru, the Philippines. Thailand, and other 
nations with an unusual abundance of species already suffer a massive flow of farmers from traditional 
homelands into virgin territories. These areas often include tropical forests. perceived by the migrants 
encouraged to farm there as 'free' lands available for unimpeded settlement. The people who are already living 
on such lands at low population densities and with only traditional rights to the land are often swept aside in the 
rush to develop lands that might better be left in extensively used forest.  


27. Many tropical countries with large forest resources have provoked wasteful 'timber booms' by assigning 
harvesting rights to concessionaires for royalty, rent, and tax payments that are only a small fraction of the net 
commercial value of the timber harvest. They have compounded the damage caused by these incentives by 
offering only short-term leases, requiring concessionaires to begin harvesting at once, and adopting royalty 
systems that induce loggers to harvest only the best trees while doing enormous damage to the remainder. In 
response, logging entrepreneurs in several countries have leased virtually the entire productive forest area 
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within a few years and have overexploited the resource with little concern for future productivity (while 
unwittingly opening it for clearing by slash-and-burn cultivators)./11  


28. In Central and South America, many governments have encouraged the large-scale conversion of tropical 
forests to livestock ranches. Many of these ranches have proved ecologically and economically unsound, as 
the underlying soils are soon depleted of nutrients; weed species replace planted grasses, and pasture 
productivity declines abruptly. Yet tens of millions of hectares of tropical forest have been lost to such ranches, 
largely because governments have underwritten the conversions with large land grants, tax credits and tax 
holidays, subsidized loans, and other inducements./12  


29. The promotion of tropical timber imports into certain industrial countries, through low tariffs and favourable 
trade incentives, combined with weak domestic forest policies in tropical countries and with high costs and 
disincentives to harvesting in industrial countries, also drives deforestation. Some industrial countries typically 
import unprocessed logs either duty-free or at minimal tariff rates. This encourages developed country 
industries to use logs from tropical forests rather than their own, a pattern that is reinforced by domestic 
restrictions on the amounts that can be cut in domestic forests.  


All of us in Africa are slowly waking up to the fact the African crisis is essentially an environmental problem that 
has precipitated such adverse symptoms as drought, famine, desertification, overpopulation, environmental 
refugees, political instability, widespread poverty, etc.  


We are awaking to the fact that if Africa is dying it is because her environment has been plundered, 
overexploited, and neglected.  


Many of us in Africa are also waking up to the realization that no good Samaritans will cross the seas to come 
to save the African environment. Only we Africans can and should be sufficiently sensitive to the well-being of 
our environment.  


Mrs. Rahab W. Mwatha 
The Greenbelt Movement 
WCED Public Hearing 
Nairobi, 23 Sept 1986 


IV. Economic Values at Stake 


30. Species conservation is not only justified in economic terms. Aesthetic, ethical, cultural, and scientific 
considerations provide ample grounds for conservation. For those who demand an accounting, the economic 
values inherent in the genetic materials of species are alone enough to justify species preservation.  


31. Today, industrialized nations record far greater financial benefits from wild species than do developing 
countries, though unrecorded benefits to people living in the tropical countryside can be considerable. But the 
industrial countries have the scientific and industrial capacity to convert the wild material for industrial and 
medical use. And they also trade a higher proportion of their agricultural produce than do developing nations. 
Northern crop breeders are increasingly dependent on genetic materials from wild relatives of maize and 
wheat, two crops that play leading roles in the international grain trade. The U.S. Department of Agriculture 
estimates that contributions from plant genetic material lead to increases in productivity that average around l 
per cent annually, with a farm-gate value of well over $1 billion (1980 dollars)./13  


32. The U.S. maize crop suffered a severe setback in 1970. when a leaf fungus blighted croplands, causing 
losses to farmers worth more than $2 billion. Then fungus-resistant genetic material was found in genetic 
stocks that had originated in Mexico./14 More recently, a primitive species of maize was discovered in a 
montane forest of south-central Mexico./15 This wild plant is the most primitive known relative of modern maize 
and was surviving in only three tiny patches covering a mere four hectares in an area threatened with 
destruction by farmers and loggers. The wild species is a perennial; all other forms of maize are annuals. Its 
cross-breeding with commercial varieties of maize opens up the prospect that farmers could be spared the 
annual expense of ploughing and sowing, since the plant would grow again yearly of its own accord. The 
genetic benefits of this wild plant, discovered when not more than a few thousand last stalks remained, could 
total several thousand million dollars a year./16  
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33. Wild species likewise contribute to medicine. Half of all prescriptions dispensed have their origins in wild 
organisms./17 The commercial value of these medicines and drugs in the United States now amounts to some 
$14 billion a year./18 Worldwide, and including non-prescription materials plus pharmaceuticals, the estimated 
commercial value exceeds $40 billion a year./19 Industry also benefits from wildlife./20  


34. Wildlife-derived materials contribute gums, oils, resins, dyes, tanning, vegetable fats and waxes, 
insecticides, and many other compounds. Many wild plants bear oil-rich seeds that can help in the manufacture 
of fibres, detergents, starch, and general edibles. For instance, the Fevillea genus of rain-forest vines in 
western Amazonia bear seeds with such a high oil content that a hectare of such vines in an original forest 
could produce more oil than a hectare of commercial oil palm plantation./21  


35. A few plant species contain hydrocarbons rather than carbohydrates./22 Certain of these plants can flourish 
in areas that have been rendered useless through such activities as strip-mining. Hence land that has been 
degraded by extraction of hydrocarbons such as coal could be rehabilitated by growing hydrocarbons on the 
surface. Moreover, unlike an oil well, a 'petroleum plantation' need never run dry.  


36. The emerging field of genetic engineering, by which science devises new variations of life forms, does not 
render wild genes useless. In fact, this new science must be based on existing genetic material and makes 
such material even more valuable and useful. Extinction, according to Professor Tom Eisner of Cornell 
University, 'no longer means the simple loss of one volume from the library of nature. It means the loss of a 
loose-leaf book whose individual pages, were the species to survive, would remain available in perpetuity for 
selective transfer and improvement of other species./23 And Professor Winston Brill of the University of 
Wisconsin has noted: 'We are entering an age in which genetic wealth, especially in tropical areas such as rain 
forests, until now a relatively inaccessible trust fund, is becoming a currency with high immediate value./24  


37. Genetic engineering may mean that agriculture's Green Revolution will be superseded by a 'Gene 
Revolution'. This technology raises hopes of eventually harvesting crops from deserts, from seawater, and from 
other environments that did not previously support farming. Medical researchers foresee their own Gene 
Revolution bringing more innovative advances during the last two decades of this century than occurred during 
the previous 200 years.  


38. Many of the nations with the least capacity for managing living resources are those richest in species; the 
tropics, which contain at least two-thirds of all species and a still greater proportion of threatened species, 
roughly coincide with the area generally referred to as the Third World. Many developing nations recognize the 
need to safeguard threatened species but lack the scientific skills, institutional capacities, and funds necessary 
for conservation. Industrial nations seeking to reap some of the economic benefits of genetic resources should 
support the efforts of Third World nations to conserve species; they should also seek ways to help tropical 
nations and particularly the rural people most directly involved with these species realize some of the economic 
benefits of these resources.  


It will not be possible to restore the population of 'oomurasaki' - our purple emperor butterfly - to the previous 
level. The forest for oomurasaki requires weeding, planting of trees, and care and maintenance. The forest will 
be handed down to the succeeding generations. Isn't it wonderful to think that you are linked to the succeeding 
generations by handing down the forest where many oomurasaki fly and people enjoy themselves?  


It would be nice if we could develop into the hearts of the children the love and affection for nature. We hope to 
make the forest we are making our gift to the children who will live in the 21st century.  


Mika Sakakibara 
Student, Tokyo University of Agriculture and Technology 
WCED Public Hearing 
Tokyo. 27 Feb 1987 


V. A New Approach; Anticipate and Prevent 


39. The historical approach of establishing national parks that are somehow isolated from the greater society 
has been overtaken by a new approach to conservation of species and ecosystems that can be characterized 
as 'anticipate and prevent.' This involves adding a new dimension to the now-traditional and yet viable and 
necessary step of protected areas. Development patterns must be altered to make them more compatible with 
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the preservation of the extremely valuable biological diversity of the planet. Altering economic and land use 
patterns seems to be the best long-term approach to ensuring the survival of wild species and their 
ecosystems.  


40. This more strategic approach deals with the problems of species depletion at their sources in development 
policies. anticipates the obvious results of the more destructive policies, and prevents damage now. A useful 
tool in promoting this approach is the preparation of National Conservation Strategies (NCS), which bring the 
processes of conservation and development together. Preparing an NCS involves government agencies, non-
governmental organizations, private interests, and the community at large in analysis of natural resource issues 
and assessment of priority actions. In this way. it is hoped that sectoral interests will better perceive their 
interrelationships with other sectors and new potentials for conservation and development will be revealed.  


41. The link between conservation and development and the need to attack the problem at the source can be 
seen clearly in the case of tropical forests. Sometimes it is government policy, not economic necessity, that 
drives the overexploitation and destruction of these resources. The direct economic and fiscal costs of this 
overexploitation - in addition to those of species extinction - are huge. The result has been wasteful exploitation 
of the tropical forests, the sacrifice of most of their timber and non-timber values. enormous losses of potential 
revenue to the government, and the destruction of rich biological resources.  


42. Third World governments can stem the destruction of tropical forests and other reservoirs of biological 
diversity while achieving economic goals. They can conserve valuable species and habitat while reducing their 
economic and fiscal burdens. Reforming forest revenue systems and concession terms could raise billions of 
dollars of additional revenues, promote more efficient, long-term forest resource use. and curtail deforestation. 
Governments could save themselves enormous expense and revenue loss, promote more sustainable land 
uses, and slow down the destruction of tropical forests by eliminating incentives for livestock ranching.  


43. The link between conservation and development also requires some changes in trade patterns. This has 
been recognized in the establishment in 1986 of the International Tropical Timber Organization, based in 
Yokohama, Japan, which seeks to rationalize trade flows. It has been set up to implement the first commodity 
agreement that incorporates a specific conservation component.  


44. Numerous other opportunities can be found to encourage both species conservation and economic 
productivity. Many governments maintain unrealistically low taxes on rural land, while allowing settlers to 
establish title to 'virgin' land by converting it to farmland. Thus wealthy landowners can keep huge, underused 
estates at little or no cost, while land-hungry peasants are encouraged to clear forests to establish marginal 
holdings. Reforms of tax and tenure systems could increase productivity on existing holdings and reduce the 
pressures to expand cultivation into forests and upland watersheds.  


45. Well-designed ecosystem conservation contributes to the predominant' goals of sustainable development in 
a number of ways. Safeguards for critical tracts of wildlands can serve also to safeguard agricultural land, for 
example. This is particularly true for upland forests of the tropics, which protect valley fields from floods and 
erosion, and waterways and irrigation systems from siltation.  


46. A case in point is the Duraoga-Bone Reserve in Indonesia's northern Sulawesi, covering some 3,000 
square kilometres of upland forest. It protects large populations of most of Sulawesi's endemic mammals, and 
many of the island's 80 endemic bird species. It also protects the Dumoga Valley Irrigation Scheme, funded by 
a World Bank loan, set up in the flatlands below to achieve a tripling of rice production on more then 13,000 
hectares of prime agricultural land./25 Similar examples include the Canaima National Park in Venezuela, 
which protects domestic and industrial water supplies for a major hydropower facility that, in turn, provides 
electricity to the nation's key industrial centre and its capital city.  


47. One conclusion from this connection is that governments could think of 'parks for development', insofar as 
parks serve the dual purpose of protection for species habitats and development processes at the same time. 
National efforts to anticipate and prevent the adverse consequences of development policies in any of these 
areas would surely yield much more for species conservation than all the measures of the past 10 years in 
support of park building, ranger patrols, anti-poaching units, and the other conventional forms of wildlife 
preservation. The 3rd World Congress on National Parks, held in Bali, Indonesia, in October 1982, brought this 
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message from protected area managers to the policy makers of the world, demonstrating the many 
contributions that protected areas managed in the modern way are making to sustaining human society.  


VI. International Action for National Species 


48. Species and their genetic resources - whatever their origins - plainly supply benefits to all human beings. 
Wild genetic resources from Mexico and Central America serve the needs of maize growers and consumers 
globally. The principal cocoa-growing nations are in West Africa, while the genetic resources on which modern 
cocoa plantations depend for their continued productivity are found in the forests of western Amazonia.  


49. Coffee growers and drinkers depend for the health of the crop on constant supplies of new genetic material 
from coffee's wild relatives, principally located in Ethiopia. Brazil, which supplies wild rubber germplasm to 
Southeast Asia's rubber plantation, itself depends on germplasm supplies from diverse parts of the world to 
sustain its sugar-cane, soybean, and other leading crops. Without access to foreign sources of fresh 
germplasm year by year, the nations of Europe and North America would quickly find their agricultural output 
declining.  


50. The Earth's endowment of species and natural ecosystems will soon be seen as assets to be conserved 
and managed for the benefit of all humanity. This will necessarily add the challenge of species conservation to 
the international political agenda.  


51. At the heart of the issue lies the fact that there is often a conflict between the short-term economic interest 
of the individual nations and the long-term interest of sustainable development and potential economic gains of 
the world community at large. A major thrust in actions to conserve genetic diversity must therefore be directed 
at making it more economically attractive both in the short term and in the longer perspective to protect wild 
species and their ecosystems. Developing countries must be ensured an equitable share of the economic profit 
from the use of genes for commercial purposes.  


1. Some Current Initiatives 


52. A number of international measures are already being tried. But they are limited in scope, only partially 
successful, and reactive in nature. UNESCO operates a clearing-house for information on natural areas and 
genetic resources. Its World Heritage Fund supports the management of a handful of exceptional ecosystems 
around the world, but all these activities receive small budgets. UNESCO has sought to establish a global 
system of Biosphere Reserves representing the Earth's 200 'biotic provinces' and harbouring sample 
communities of species. But only one-third of the needed reserves have been established, even though 
instituting and operating the rest would cost only about $150 million a year./26  


53. UN agencies such as FAO and UNEP run programmes concerned with threatened species, genetic 
resources, and outstanding ecosystems. But their combined activities are tiny in the face of the large needs. 
Among national agencies, the U.S. Agency for International Development leads the field in recognizing the 
value of species conservation. Legislation passed by the U.S. Congress in 1986 will make available $2.5 million 
a year for this purpose./27 Again, this should be considered an important gesture compared with what has 
been done to date by bilateral agencies, but trifling compared with the needs and opportunities.  


54. IUCN, working in close collaboration with UNEP, WWF, the World Bank, and various international technical 
assistance agencies, has established a 'Conservation Monitoring Centre', to provide data on species and 
ecosystems for any part of the world quickly and easily. This service, which is available to all, can help ensure 
that development projects are designed with full information available about the species and ecosystems that 
might be affected. Technical assistance is also available for nations, sectors, and organizations interested in 
establishing local data bases for their own applications.  


55. Species problems tend to be perceived largely in scientific and conservationist terms rather than as a 
leading economic and resource concern. Thus the issue lacks political clout. One important initiative that 
attempts to put conservation more squarely on the agenda of international development concerns has been the 
Tropical Forestry Action Plan. This collaborative effort coordinated by FAO involves the World Bank, IUCN, the 
World Resources Institute, and UNDP, along with numerous other collaborating institutions. The broad-based 
effort proposes the formulation of national forestry reviews, national forestry plans, identification of new 
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projects, enhanced cooperation between development aid agencies at work in the forestry sector. and 
increased flows of technical and financial resources into forestry and related fields such as' smallholder 
agriculture.  


56. Establishing norms and procedures with respect to resource issues is at least as important as increased 
funding. Precedents for such norms include the Convention on Wetlands of International Importance, the 
Convention on Conservation of Islands for Science (both of which safeguard prime habitats and their species), 
and the Convention on International Trade in Endangered Species. These three precedents all help, although 
the first two are essentially reactive attempts to devise 'species refuges'.  


As deforestation progresses, it reduces the quality of life of millions of people in developing countries; their 
survival is threatened by the loss of the vegetation upon which they depend for their sources of household 
energy and many other goods. If tropical forests continue to be cleared at the current rate, at least 556 million 
acres (225 million hectares) will be cleared by the year 2000; if destruction of the tropical rain forests continues 
unabated, an estimated 10 to 20 per cent of the earth's plant and animal life will be gone by the year 2000.  


Reversing deforestation depends on political leadership and appropriate policy changes by developing-country 
governments to support community-level initiatives. The key ingredient is active participation by the millions of 
small farmers and landless people who daily use forests and trees to meet their needs.  


J. Gustave Speth 
President, World Resources Institute 
WCED Public Hearing 
Sao Paulo. 28-29 Oct 1985 


2. Setting Priorities 


57. A first priority is to establish the problem of disappearing species and threatened ecosystems on political 
agendas as a major resource issue. The World Charter for Nature, adopted by the UN in October 1982, was an 
important step towards this objective.  


58. Governments should investigate the prospect of agreeing to a 'Species Convention', similar in spirit and 
scope to the Law of the Sea Treaty and other international conventions reflecting principles of 'universal 
resources'. A Species Convention, such as a draft prepared by IUCN, should articulate the concept of species 
and genetic variability as a common heritage.  


59. Collective responsibility for the common heritage would not mean collective international rights to particular 
resources within nations. This approach need not interfere with concepts of national sovereignty. But it would 
mean that individual nations would no longer be left to rely on their own isolated efforts to protect species within 
their borders.  


60. Such a Convention would need to be supported by a financial arrangement that would have the active 
backing of the community of nations. Any such arrangement, and there are several possibilities, must not only 
seek to ensure the conservation of genetic resources for all people, but assure that the nations that possess 
many of these resources obtain an equitable share of the benefits and earnings derived from their 
development. This would greatly encourage the conservation of species. One such arrangement might be a 
Trust Fund to which all nations could contribute, with those benefiting most from the use of these resources 
contributing an appropriate share. Governments of tropical forest nations could receive payments to support the 
conservation of given areas of forest, with such payments rising or falling depending on the degree to which the 
forests are maintained and protected./28  


61. The sums required for effective conservation are large. Traditional-type conservation needs in tropical 
forests alone require outlays of $170 million a year for at least five years./29 However, the network of protected 
areas that the world will need by the year 2050 must include much larger areas brought under some degree of 
protection and a sophisticated degree of flexibility in management techniques./30  


62. More funds will also be required for conservation activities outside protected areas: wildlife management, 
ecodevelopment areas, education campaigns, and so on. Other approaches of a less expensive sort include 
the conservation of wild gene reservoirs of special significance through 'genetic conservation areas' in countries 
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well endowed with biological wealth. Much of this work can be carried out by citizens' groups and other non-
governmental means.  


63. International development agencies - the World Bank and other major lending banks. UN agencies, and 
bilateral agencies -should give comprehensive and systematic attention to the problems and opportunities of 
species conservation. Although the international trade in wildlife and wildlife products is considerable, to date 
the economic values inherent in genetic variability and ecological processes have been generally disregarded. 
Possible measures include environmental impact analyses of development projects with particular attention to 
species' habitats and life-support systems, identification of crucial localities featuring exceptional concentrations 
of species with exceptional levels of endemism that face exceptional degrees of threat, and special 
opportunities for linking species conservation with development aid.  


VII. Scope for National Action 


64. As indicated earlier, governments need to follow a new approach in this field - one of anticipating the impact 
of their policies in numerous sectors and acting to prevent undesirable consequences. They should review 
programmes in areas such as agriculture, forestry, and settlements that serve to degrade and destroy species' 
habitats. Governments should determine how many more protected areas are needed, especially in the spirit of 
how such areas can contribute to national development objectives, and make further provision for protection of 
gene reservoirs (for instance, primitive cultivated varieties) that may not normally be preserved through 
conventional protected areas.  


65. In addition, governments need to reinforce and expand existing strategies. Urgent needs include better 
wildlife and protected-area management, more protected areas of a non-conventional type (such as the 
ecological stations that are proving reasonably successful in Brazil), more game cropping and ranching projects 
(such as the crocodile schemes in India, Papua New Guinea, Thailand, and Zimbabwe), more promotion of 
wildlife-based tourism, and stronger anti-poaching measures (even though relatively few species are 
threatened by poaching, compared with the vast numbers threatened by habitat loss). National Conservation 
Strategies, such as those already prepared in over 25 countries, can be important tools for coordinating 
conservation and development programmes.  


66. Other measures governments could take to confront the crisis of disappearing species, recognizing that it 
constitutes a major resource and development challenge, include consideration of species conservation needs 
and opportunities in land use planning and the explicit incorporation of their genetic resource stocks into 
national accounting systems. This could entail establishing a natural-resource accounting system that directs 
particular attention to species as high-value yet little-appreciated resources. Finally, they should support and 
expand programmes of public education to ensure that the species question receives the attention it deserves 
throughout the entire population.  


67. Every nation has only limited resources at its disposal for dealing with conservation priorities. The dilemma 
is how to use these resources most effectively. Cooperation with neighbouring nations sharing species and 
ecosystems can help streamline programmes as well as share expenses for regional initiatives. Explicit efforts 
to save particular species will be possible for only relatively few of the more spectacular or important ones. 
Agonizing as it will be to make such choices, planners need to make conservation strategies as systematically 
selective as possible. No one cares for the prospect of consigning threatened species to oblivion. But insofar as 
choices are already being made, unwittingly, they should be made with selective discretion that takes into 
account the impact of the extinction of a species upon the biosphere or on the integrity of a given ecosystem.  


68. But even though public effort may be concentrated on a few species, all species are important and deserve 
some degree of attention; this might take the form of tax credits to farmers willing to maintain primitive cultivars. 
an end to incentives to clear virgin forest, the promotion of research attention from local universities, and the 
preparation of basic inventories of native flora and fauna by national institutions.  


The world is unfortunately not what we would like it to be. The problems are many and great. Actually, they can 
only be solved with cooperation and quick-wittedness.  
I represent an organization called 'Nature and Youth'. I know that I have full support among our members when 
I say that we are worried about the future if drastic changes do not take place, concerning the world's way of 
treating our essential condition, nature.  
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We who work with youth, and are youth ourselves in Norway today, know very well how the destroying of 
nature leads to an apathetic fear among youth concerning their future and how it will turn out.  


It is of great importance that common people get the chance to take part in deciding how nature should be 
treated.  


Frederic Hauge 
Nature and Youth 
WCED Public Hearing 
Oslo, 24-25 June 1985 


VIII. The Need for Action 


69. There are numerous signs that the loss of species and their ecosystems is being taken seriously as a 
phenomenon that carries practical implications for people all around the world, now and for generations to 
come.  


70. The recent rise in public concern can be seen in such developments as the growth in Kenya's Wildlife 
Clubs. now numbering more than 1,500 school clubs with around 100.000 members./31 A parallel development 
in conservation education has occurred in Zambia. In Indonesia, some 400 conservation groups have joined 
together under the banner of the Indonesian Environmental Forum and exert strong political influence./32 In the 
United States, membership of the Audubon Society reached 385,000 in 1985./33 In the Soviet Union, nature 
clubs have over 35 million members./34 All of these indicate that the public puts a value on nature that is 
beyond the normal economic imperatives.  


71. In response to this popular concern, governments have been moving to help species threatened within their 
borders, primarily through the establishment of additional protected areas. Today, the worldwide network of 
protected areas totals more than 4 million square kilometres, roughly equivalent to the size of most of the 
countries of Western Europe combined, or twice the size of Indonesia. In terms of continental coverage, 
protected areas in Europe (outside the USSR) amounted by 1985 to 3.9 per cent of territory; in the USSR, to 
2.5 per cent; in North America, to 8.1 per cent; in South America, to 6.1 per cent; in Africa, to 6.5 per cent; and 
in Asia (outside the USSR) and Australia, to 4.3 per cent each./35  


72. Since 1970, the networks have expanded in extent by more than 80 per cent, around two-thirds of which 
are in the Third World. But a great deal more remains to be done; a consensus of professional opinion 
suggests that the total expanse of protected areas needs to be at least tripled if it is to constitute a 
representative sample of Earth's ecosystems./36  


73. There is still time to save species and their ecosystems. It is an indispensable prerequisite for sustainable 
development. Our failure to do so will not be forgiven by future generations.  
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1. Energy is necessary for daily survival. Future development crucially depends on its long-term availability in 
increasing quantities from sources that are dependable, safe, and environmentally sound. At present, no single 
source or mix of sources is at hand to meet this future need.  


2. Concern about a dependable future for energy is only natural since energy provides 'essential services' for 
human life - heat for warmth, cooking, and manufacturing, or power for transport and mechanical work. At 
present, the energy to provide these services comes from fuels - oil, gas, coal, nuclear, wood, and other 
primary sources (solar, wind, or water power) - that are all useless until they are converted into the energy 
services needed, by machines or other kinds of end-use equipment, such as stoves, turbines, or motors. In 
many countries worldwide, a lot of primary energy is wasted because of the inefficient design or running of the 
equipment used to convert it into the services required; though there is an encouraging growth in awareness of 
energy conservation and efficiency.  


3. Today's primary sources of energy are mainly non-renewable: natural gas, oil, coal, peat, and conventional 
nuclear power. There are also renewable sources, including wood, plants, dung, falling water, geothermal 
sources, solar, tidal, wind, and wave energy, as well as human and animal muscle-power. Nuclear reactors that 
produce their own fuel ('breeders') and eventually fusion reactors are also in this category. In theory, all the 
various energy sources can contribute to the future energy mix worldwide. But each has its own economic, 
health, and environmental costs, benefits, and risks - factors that interact strongly with other governmental and 
global priorities. Choices must be made, but in the certain knowledge that choosing an energy strategy 
inevitably means choosing an environmental strategy.  


4. Patterns and changes of energy use today are already dictating patterns well into the next century. We 
approach this question from the standpoint of sustainability. The key elements of sustainability that have to be 
reconciled are:  


• sufficient growth of energy supplies to meet human needs (which means accommodating a minimum of 3 
per cent per capita income growth in developing countries);  


• energy efficiency and conservation measures, such that waste of primary resources is minimized;  


• public health, recognizing the problems of risks to safety inherent in energy sources; and  


• protection of the biosphere and prevention of more localized forms of pollution.  


5. The period ahead must be regarded as transitional from an era in which energy has been used in an 
unsustainable manner. A generally acceptable pathway to a safe and sustainable energy future has not yet 
been found. We do not believe that these dilemmas have yet been addressed by the international community 
with a sufficient sense of urgency and in a global perspective.  


I. Energy, Economy, and Environment 


6. The growth or energy demand in response to industrialization, urbanization, and societal affluence has led to 
an extremely uneven global distribution of primary energy consumption./1 The consumption of energy per 
person in industrial market economies, for example, is more than 80 times greater than in sub-Saharan Africa. 
(See Table 7-1.) And about a quarter of the world's population consumes three-quarters of the world's primary 
energy.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


 


Table 7-1 


Global Primary Energy Consumption Per Capita, 1984 


   GNP Per Capita  Energy 
Consumption  


Mid-1984 
Population  


Total Consumption 


   (1984 dollars)  (kW per capita*)  (million)  (TW)  
World Bank GNP Economy 
Category  


            


Low Income  260  0.41  2,390  0.99  
Sub-Saharan Africa  210  0.08  258  0.02  
Lower-middle  740  0.57  691  0.39  
Upper-middle  1,950  1.76  497  0.87  
Sub-Saharan Africa  660  0.25  148  0.04  
High-Income Oil Exporters  11,250  5.17  19  0.10  
Industrial Market Economies  11,430  7.01  733  5.14  
East European Non-Market 
Economies  


   6.27  389  2.44  


World     2.11**  4.718  9.94  
*kW per capita is kW years/year per capita.  


   


** Population-weighted average energy consumption (kW/capita) for first three main categories is 0.654 and for 
industrial market and East European categories is 6.76.  


Source: Based on World Bank, World Development Report 1985 (New York: Oxford University Press, 1986).  


7. In 1980, global energy consumption stood at around 10TW./2 (See Box 7-1.) if per capita use remained at 
the same levels as today, by 2025 a global population of 6.2 billion/3 would need about 14TW (over 4TW in 
developing and over 9TW in industrial countries) - an increase of 40 per cent over 1980. But if energy 
consumption per head became uniform worldwide at current industrial country levels, by 2025 that same global 
population would require about 55TW.  


Box 7-1 Energy Units 


A variety of units are used to measure energy production and use in physical terms. This chapter user; the 
kilowatt (kW); the Gigawatt (GW), which is equal to 1 million kW; and the Terawatt (TW), which is equal to 1 
billion kilowatts. One kilowatt - a thousand watts of energy - if emitted continuously for a year is lkW year. 
Consuming 1 kW year/year is equivalent to the energy liberated by burning 1,050 kilogrammes - approximately 
1 ton - of coal annually. Thus a TW year is equal to approximately 1 billion tons of coal. Throughout the 
chapter, TW years/year is written as TW.  


8. Neither the 'low' nor the 'high' figure is likely to prove realistic, but they give a rough idea of the range within 
which energy futures could move, at least hypothetically. Many other scenarios can be generated in-between, 
some of which assume an improved energy base for the developing world. For instance, if the average energy 
consumption in the low- and middle-income economies trebled and doubled, respectively, and if consumption in 
the high-income oil-exporting and industrial market and non-market countries remained the same as today, 
then the two groups would be consuming about the same amounts of energy. The low- and middle-income 
categories would need 10.5TW and the three 'high' categories would use 9.3TW - totalling 20TW globally, 
assuming that primary energy is used at the same levels of efficiency as today.  


9. How practical are any of these scenarios? Energy analysts have conducted many studies of global energy 
futures to the years 2020-2030./4 Such studies do not provide forecasts of future energy needs, but they 







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


explore how various technical, economic, and environmental factors may interact with supply and demand. Two 
of these are reviewed in Box 7-2, though a much wider range of scenarios - from 5TW up to 63TW - are 
available. In general, the lower scenarios (14.4TW by 2030,/5 11.2TW by 2020./6 and 5.2 by 2030/7) require an 
energy efficiency revolution. The higher scenarios (18.8TW by 2025./8 24.7TW by 2020,/9 and 35.2 by 
2030/10) aggravate the environmental pollution problems that we have experienced since the Second World 
War.  


Box 7-2 Two Indicative Energy Scenarios 


Case A: High Scenario  


By the year 2030, a 35TW future would involve producing 1.6 tines as much oil, 3.4 times as much natural gas, 
and nearly 5 times as much coal as in 1960. This increase in fossil fuel use implies bringing the equivalent of a 
new Alaska pipeline into production every one to two years. Nuclear capacity would have to be increased 30 
times over 1960 levels - equivalent to installing a new nuclear power station generating 1-gigawatt of electricity 
every two to four days. This 35TW scenario is still well below the 55TW future that assumes today's levels of 
energy consumption per capita in industrial countries are achieved in all countries.  


Case B: Low Scenario  


Taking the 11.2TW scenario as a highly optimistic example of a strong conservation strategy. 2020 energy 
demand in developing and industrial countries is quoted as 7.3TW and 3.9TW respectively, as compared with 
3.3TW and 7.0TW in 1980. This would mean a saving of 3.1TW in industrial countries by 2020 and an 
additional requirement of 4.0TW in developing countries. Even if developing countries were able to acquire the 
liberated primary resource, they would still be left with a shortfall of 0.9TW in primary supply. Such a deficit is 
likely to be much greater (possibly two to three times), given the extreme level of efficiency required for this 
scenario, which is unlikely to be realized by most governments. In 1980, the following breakdown of primary 
supply was quoted: oil, 4.2TW; coal, 2.4; gas, 1.7; renewables, 1.7; and nuclear, 0.2. The question is - where 
will the shortfall in primary energy supply come from? This rough calculation serves to illustrate that the 
postulated average growth of around 30 per cent per capita in primary consumption in developing countries will 
still require considerable amounts of primary supply even under extremely efficient energy usage regimes.  


Sources: The 35TW scenario was originated in Energy Systems Group of the International Institute for Applied 
Systems Analysis, Energy in a Finite World - A Global Systems Analysis, (Cambridge, Mass.: Ballinger, 1981); 
all other calculations are from J. Goldemberg et al., 'An End-Use Oriented Global Energy Strategy', Annual 
Review of Energy, Vol. 10, 1985.  


10. The economic implications of a high energy future are disturbing. A recent World Bank Study indicates that 
for the period 1960-95, a 4.1 per cent annual growth in energy consumption, approximately comparable to 
Case A in Box 7-2, would require an average annual investment of some $130 billion (in 1982 dollars) in 
developing countries alone. This would involve doubling the share of energy investment in terms of aggregate 
gross domestic product./11 About half of this would have to come from foreign exchange and the rest from 
internal spending on energy in developing countries.  


11. The environmental risks and uncertainties of a high energy future are also disturbing and give rise to 
several reservations. Four stand out:  


• the serious probability of climate change generated by the 'greenhouse effect' of gases emitted to the 
atmosphere, the most important of which is carbon dioxide (CO2) produced from the combustion of fossil 
fuels/12;  


• urban-industrial air pollution caused by atmospheric pollutants from the combustion of fossil fuels/13;  


• acidification of the environment from the same causes/14; and  


• the risks of nuclear reactor accidents, the problems of waste disposal and dismantling of reactors after 
their service life is over, and the dangers of proliferation associated with the use of nuclear energy.  
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Along with these, a major problem arises from the growing scarcity of fuelwood in developing countries. If 
trends continue, by the year 2000 around 2.4 billion people may be living in areas where wood is extremely 
scarce./15  


12. These reservations apply at even lower levels of energy use. A study that proposed energy consumption at 
only half the levels of Case A (Box 7-2) drew special attention to the risks of global warning from CO2./16 The 
study indicated that a realistic fuel mix - a virtual quadrupling of coal and a doubling of gas use, along with 1.4 
times as much oil - could cause significant global warming by the 2020s. No technology currently exists to 
remove CO2 emissions from fossil fuel combustion. The high coal use would also increase emissions of oxides 
of sulphur and nitrogen, much of which turns to acids in the atmosphere. Technologies to remove these latter 
emissions are now required in some countries in all new and even some old facilities, but they can increase 
investment costs by 15-25 per cent./17 If countries are not prepared to incur these expenses, this path 
becomes even more infeasible, a limitation that applies much more to the higher energy futures that rely to a 
greater extent on fossil fuels. A near doubling of global primary energy consumption will be difficult without 
encountering severe economic, social, and environmental constraints.  


Energy is, put most simply, the fundamental unit of the physical world. As such, we cannot conceive of 
development without changes in the extent or the nature of energy flows. And because it is so fundamental, 
every one of those changes of flows has environmental implications. The implications of this are profound. It 
means that there is no such thing as a simple energy choice. They are all complex. And they all involve trade-
offs. However, some of the choices and some of the trade-offs appear to be unequivocally better than others, in 
the sense that they offer more development and less environmental damage.  


David Brooks 
Friends of the Earth 
WCED Public Hearings 
Ottawa, 26-27 May 1986  


13. This raises the desirability of a lower energy future, where GDP growth is not constrained but where 
investment effort is switched away from building more primary supply sources and put into the development 
and supply of highly efficient fuel-saving end-use equipment. In this way, the energy services needed by 
society could be supplied at much reduced levels of primary energy production. Case B in Box 7-2 allows for a 
50 per cent fall in per capita primary energy consumption in industrial countries and a 30 per cent increase in 
developing countries./18 By using the most energy-efficient technologies and processes now available in all 
sectors of the economy, annual global per capita GDP growth rates of around 3 per cent can be achieved. This 
growth is at least as great as that regarded in this report as a minimum for reasonable development. But this 
path would require huge structural changes to allow market penetration of efficient technologies, and it seems 
unlikely to be fully realizable by most governments during the next 40 years.  


14. The crucial point about these lower, energy-efficient futures is not whether they are perfectly realisable in 
their proposed time frames. Fundamental political and institutional shifts are required to restructure investment 
potential in order to move along these lower, more energy-efficient paths.  


15. The Commission believes that there is no other realistic option open to the world for the 21st century. The 
ideas behind these lower scenarios are not fanciful. Energy efficiency has already shown cost-effective results. 
In many industrial countries, the primary energy required to produce a unit of GDP has fallen by as much as a 
quarter or even a third over the last 13 years, much of it from implementing energy efficiency measures./19 
Properly managed, efficiency measures could allow industrial nations to stabilize their primary energy 
consumption by the turn of the century. They would also enable developing countries to achieve higher levels 
of growth with much reduced levels of investment, foreign debt, and environmental damage. But by the early 
decades of the 21st century they will not alleviate the ultimate need for substantial new energy supplies 
globally.  


II. Fossil Fuels: The Continuing Dilemma 


16. Many forecasts of recoverable oil reserves and resources suggest that oil production will level off by the 
early decades of the next century and then gradually fall during a period of reduced supplies and higher prices. 
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Gas supplies should last over 200 years and coal about 3.000 years at present rates of use. These estimates 
persuade many analysts that the world should immediately embark on a vigorous oil conservation policy.  


17. In terms of pollution risks, gas is by far the cleanest fuel, with oil next and coal a poor third. But they all 
pose three interrelated atmospheric pollution problems: global warming,/20 urban industrial air pollution,/21 and 
acidification of the environment./22 Some of the wealthier industrial countries may possess the economic 
capacity to cope with such threats. Most developing countries do not.  


18. These problems are becoming more widespread particularly in tropical and subtropical regions, but their 
economic, social, and political repercussions are as yet not fully appreciated by society. With the exception of 
CO2, air pollutants can be removed from fossil fuel combustion processes at costs usually below the costs of 
damage caused by pollution./23 However, the risks of global warming make heavy future reliance upon fossil 
fuels problematic.  


1. Managing Climatic change 


19. The burning of fossil fuels and, to a lesser extent, the loss of vegetative cover, particularly forests, through 
urban-industrial growth increase the accumulation of CO2 in the atmosphere. The pre-industrial concentration 
was about 280 parts of carbon dioxide per million parts of air by volume. This concentration reached 340 in 
1980 and is expected to double to 560 between the middle and the end of the next century./24 Other gases 
also play an important role in this 'greenhouse effect', whereby solar radiation is trapped near the ground, 
warming the globe and changing the climate.  


20. After reviewing the latest evidence on the greenhouse effect in October 1985 at a meeting in Villach, 
Austria, organized by the WMO, UNEP, and ICSU, scientists from 29 industrialized and developing countries 
concluded that climate change must be considered a 'plausible and serious probability. They further concluded 
that: 'Many important economic and social decisions are being made today on ... major water resource 
management activities such as irrigation and hydropower; drought relief; agricultural land use; structural 
designs and coastal engineering projects; and energy planning - all based on the assumption that past climatic 
data, without modification, are a reliable guide to the future. This is no longer a good assumption'./25  


21. They estimated that if present trends continue, the combined concentration of CO2 and other greenhouse 
gases in the atmosphere would be equivalent to a doubling of CO2 from pre-industrial levels, possibly as early 
as the 2030s, and could lead to a rise in global mean temperatures 'greater than any in man's history'./26 
Current modelling studies and 'experiments' show a rise in globally averaged surface temperatures, for an 
effective CO2 doubling, of somewhere between 1.5°C and 4.5°C, With the warming becoming more 
pronounced at higher latitudes during winter than at the equator.  


22. An important concern is that a global temperature rise of 1.5-4.5°C, with perhaps a two to three t imes 
greater warming at the poles, would lead to a sea level rise of 25-140 centimetres./27 A rise in the upper part of 
this range would inundate low-lying coastal cities and agricultural areas, and many countries could expect their 
economic, social, and political structures to be severely disrupted. It would also alow the 'atmospheric heat-
engine', which is driven by the differences between equatorial and polar temperatures, thus influencing rainfall 
regimes./28 Experts believe that crop and forest boundaries will move to higher latitudes; the effects of warmer 
oceans on marine ecosystems or fisheries and food chains are also virtually unknown.  


23. There is no way to prove that any of this will happen until it actually occurs. The key question is: How much 
certainty should governments require before agreeing to take action? If they wait until significant climate 
change is demonstrated, it may be too late for any countermeasures to be effective against the inertia by then 
stored in this massive global system. The very long time lags involved in negotiating international agreement on 
complex issues involving all nations have led some experts to conclude that it is already late./29 Given the 
complexities and uncertainties surrounding the issue, it is urgent that the process start now. A four track 
strategy is needed, combining:  


• improved monitoring and assessment of the evolving phenomena;  


• increased research to improve knowledge about the origins, mechanisms, and effects of the phenomena;  
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• the development of internationally agreed policies for the reduction of the causative gases; and  


• adoption of strategies needed to minimize damage and cope with the climate changes, and rising sea 
level.  


24. No nation has either the political mandate or the economic power to combat climatic change alone. 
However, the Villach statement recommended such a four track strategy for climate change, to be promoted by 
governments and the scientific community through WMO, UNEP, and ICSU - backed by a global convention if 
necessary./30  


It is difficult to imagine an issue with more global impacts on human societies and the natural environment than 
the greenhouse effect. The signal is unclear but we may already be witnessing examples, if not actual 
greenhouse effects, in Africa.  


The ultimate potential impacts of a greenhouse warming could be catastrophic. It is our considered judgement 
that it is already very late to start the process of policy consideration. The process of heightening public 
awareness, of building support for national policies, and finally for developing multilateral efforts to slow the rate 
of emissions growth will take time to implement.  


The greenhouse issue is an opportunity as well as a challenge; not surprisingly, it provides another important 
reason to implement sustainable development strategies.  


Irving Mintzer 
World Resources Institute 
WCED Public Hearing 
Oslo, 24-25 June 1985  


25. While these strategies are being developed, more immediate policy measures can and should be adopted. 
The most urgent are those required to increase and extend the recent steady gains in energy efficiency and to 
shift the energy mix more towards renewables. Carbon dioxide output globally could be significantly reduced by 
energy efficiency measures without any reduction of the tempo of GDP growth./31 These measures would also 
serve to abate other emissions and thus reduce acidification and urban-industrial air pollution. Gaseous fuels 
produce less carbon dioxide per unit of energy output than oil or coal and should be promoted, especially for 
cooking and other domestic uses.  


26. Gases other than carbon dioxide are thought to be responsible for about one-third of present global 
warming, and it is estimated that they will cause about half the problem around 2030./32 some of these, notably 
chlorofluorocarbons used as aerosols, refrigeration chemicals, and in the manufacture of plastics, may be more 
easily controlled than CO2. These, although not strictly energy-related, will have a decisive influence on 
policies for managing carbon dioxide emissions.  


27. Apart from their climatic effect, chlorofluorocarbons are responsible to a large extent for damage to the 
earth's stratospheric ozone./33 The chemical industry should make every effort to find replacements, and 
governments should require the use of such replacements when found (as some nations have outlawed the 
use of these chemicals as aerosols). Governments should ratify the existing ozone convention and develop 
protocols for the limitation of chlorofluorocarbon emissions, and systematically monitor and report 
implementation.  


28. A lot of policy development work is needed. This should proceed hand in hand with accelerated research to 
reduce remaining scientific uncertainties. Nations urgently need to formulate and agree upon management 
policies for all environmentally reactive chemicals released into the atmosphere by human activities, particularly 
those that can influence the radiation balance on earth. Governments should initiate discussions leading to a 
convention on this matter.  


29. If a convention on chemical containment policies cannot be implemented rapidly, governments should 
develop contingency strategies and plans for adaptation to climatic change. In either case, WMO, UNEP, WHO, 
ICSU, and other relevant international and national bodies should be encouraged to coordinate and accelerate 
their programmes to develop a carefully integrated strategy of research, monitoring, and assessment of the 
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likely impacts on climate, health, and environment of all environmentally reactive chemicals released into the 
atmosphere in significant quantities.  


2. Reducing Urban-Industrial Air Pollution 


30. The past three decades of generally rapid growth worldwide have seen dramatic increases in fuel 
consumption for heating and cooling, automobile transport, industrial activities, and electricity generation. 
Concern over the effects of increasing air pollution in the late 1960s resulted in the development of curative 
measures, including air-quality criteria, standards, and add-on control technologies that can remove pollutants 
cost-effectively. All these greatly reduced emissions of some of the principal pollutants and cleaned air over 
many cities. Despite this, air pollution has today reached serious levels in the cities of several industrial and 
newly industrialized countries as well as in those of most developing countries, which in some cases are by 
now the world's most polluted urban areas.  


31. The fossil fuel emissions of principal concern in terms of urban pollution, whether from stationary or mobile 
sources, include sulphur dioxide, nitrogen oxides, carbon monoxide, various volatile organic compounds, fly 
ash, and other suspended particles. They can injure human health and the environment, bringing increased 
respiratory complaints, some potentially fatal. But these pollutants can be contained so as to protect human 
health and the environment and all governments should take steps to achieve acceptable levels of air quality.  


32. Governments can establish and monitor air quality goals and objectives, allowable atmospheric loadings, 
and related emission criteria or standards, as some successfully do already. Regional organizations can 
support this effort. Multilateral and bilateral development assistance agencies and development banks should 
encourage governments to require that the most energy-efficient technology be used when industries and 
energy utilities plan to build new or extend existing facilities.  


3. Damage from the Long-Range Transport of Air Poll ution 


33. Measures taken by many industrialized countries in the 1970s to control urban and industrial air pollution 
(high chimney stacks, for example) greatly improved the quality of the air in the cities concerned. However, it 
quite unintentionally sent increasing amounts of pollution across national boundaries in Europe and North 
America, contributing to the acidification of distant environments and creating new pollution problems. This was 
manifest in growing damage to lakes, soils, and communities of plants and animals./34 Failure to control 
automobile pollution in some regions has seriously contributed to the problem.  


34. Thus atmospheric pollution, once perceived only as a local urban-industrial problem involving people's 
health, is now also seen as a much more complex issue encompassing buildings, ecosystems, and maybe 
even public health over vast regions. During transport in the atmosphere, emissions of sulphur and nitrogen 
oxides and volatile hydrocarbons are transformed into sulphuric and nitric acids, ammonium salts, and ozone. 
They fall to the ground, sometimes many hundreds or thousands of kilometres from their origins, as dry 
particles or in rain, snow, frost, fog, and dew. Few studied of their socio-economic costs are available, but these 
demonstrate that they are quite large and suggest that they are growing rapidly./35 They damage vegetation, 
contribute to land and water pollution, and corrode buildings, metallic structures and vehicles, causing billions 
of dollars in damage annually.  


35. Damage first became evident in Scandinavia in the 1960s. Several thousand lakes in Europe, particularly in 
southern Scandinavia/36, and several hundreds in North America/37 have registered a steady increase in 
acidity levels to the point where their natural fish populations have declined or died out. The same acids enter 
the soil and groundwater, increasing corrosion of drinking water piping in Scandinavia./38  


36. The circumstantial evidence indicating the need for action on the sources of acid precipitation is mounting 
with a speed that gives scientists and governments little time to assess it scientifically. Some of the greatest 
observed damage has been reported in Central Europe, which is currently receiving more than one gramme of 
sulphur on every square metre of ground each year, at least five times greater than natural background./39 
There was little evidence of tree damage in Europe in 1970. In 1962, the Federal Republic of Germany reported 
visible leaf damage in its forest plot samples nationwide, amounting in 1983 to 34 per cent, and rising in 1985 
to BO per cent./40 Sweden reported light to moderate damage in 30 per cent of its forests, and various reports 
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from other countries in Eastern and Western Europe are extremely disquieting. So far an estimated 14 per cent 
of all European forestland is affected./41  


37. The evidence is not all in, but many reports show soils in parts of Europe becoming acid throughout the tree 
rooting layers,/42 particularly nutrient-poor soils such as those of Southern Sweden/43 The precise damage 
mechanisms are not known, but all theories include an air pollution component. Root damage/44 and leaf 
damage appear to interact - affecting the ability of the trees both to take up water from the soil and to retain it in 
the foliage, so that they become particularly vulnerable to dry spells and other stresses. Europe may be 
experiencing an immense change to irreversible acidification, the remedial costs of which could be beyond 
economic reach./45 (See Box 7-3.) Although there are many options for reducing sulphur, nitrogen, and 
hydrocarbon emissions, no single pollutant control strategy is likely to be effective in dealing with forest decline. 
It will require a total integrated mix of strategies and technologies to improve air quality, tailored for each region.  


A forest in an ecosystem that exists under certain environmental conditions, and if you change the conditions, 
the system is going to change. It is a very difficult task for ecologists to foresee what changes are going to be 
because the systems are so enormously complex.  


The direct causes behind an individual tree dying can be far removed from the primary pressure that brought 
the whole system into equilibrium. One time it might be ozone, another time it may be SO2, a third time it may 
be aluminium poisoning.  


I can express myself by an analogy: If there is famine, there are relatively few people who die directly from 
starvation: they die from dysentery or various infectious diseases. And in such a situation, it is not of very much 
help to send medicine instead of food. That means that in this situation, it is necessary to address the primary 
pressures against the ecosystem.  


Alf Johnels 
Swedish Museum of Natural History 
WCED Public Hearing 
Oslo, 24-25 June 1985  


38. Evidence of local air pollution and acidification in Japan and also in the newly industrialized countries of 
Asia, Africa, and Latin America is beginning to emerge. China and the Republic of Korea seem particularly 
vulnerable, as do Brazil, Colombia, Ecuador, and Venezuela. So little is known about the likely environmental 
loading of sulphur and nitrogen in these region and about the acid-neutralizing capacity of tropical lakes and 
forest soils that a comprehensive programme of investigation should be formulated without delay./46  


39. Where actual or potential threats from acidification exist, governments should map sensitive areas, assess 
forest damage annually and soil impoverishment every five years according to regionally agreed protocols, and 
publish the findings. They should support transboundary monitoring of pollution being carried out by agencies in 
their region and, where there is no such agency, create one or give the job to any suitable regional body. 
Governments in many regions could gain significantly from early agreement to prevent transboundary air 
pollution and the enormous damage to their economic base now being experienced in Europe and North 
America. Even though the exact causes of the damage are hard to prove, reduction strategies are certainly 
within reach and economic. They could be viewed as a cheap insurance policy compared with the vast amount 
of potential damage these strategies avoid.  


Box 7-3 The Damage and Control Costs of Air Pollution 


It is very difficult to quantify damage control costs, not least because cost figures are highly dependent on the 
control strategy assumed. However, in the eastern United States, it has been estimated that halving the 
remaining sulphur dioxide emissions from existing sources would cost $5 billion a year, increasing present 
electricity rates by 2-3 per cent. If nitrogen oxides are figured in, the additional costs might be as high as $6 
billion a year. Materials corrosion damage alone is estimated to cost $7 billion annually in 17 states in the 
eastern United states.  


Estimates of the annual costs of securing a 55 to 65 per cent reduction in the remaining sulphur emissions in 
the countries of the European Economic Community between 1980 and 2000 range from $4.6 billion to $6.7 
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billion (1982 dollars) per year. Controls on stationary boilers to reduce nitrogen levels by only 10 per cent 
annually by the year 2000 range between $100,000 and $400,000 (1982 dollars). These figures translate into a 
one-time increase of about 6 per cent in the price of electrical power to the consumer. Studies place damage 
costs due to material and fish losses alone at $3 billion a year, while damage to crops, forests, and health are 
estimated to exceed $10 billion per year. Technologies for drastically reducing oxides of nitrogen and 
hydrocarbons from automobile exhaust gases are readily available and routinely used in North America and 
Japan, but not in Europe.  


Japanese laboratory studies indicate that air pollution and acid rain can reduce some wheat and rice crop 
production, perhaps by as much as 30 per cent.  


Sources: U.S. Congress, Office of Technology Assessment, Acid Rain and Transported Air Pollutants: 
Implications for Public Policy (Washington, DC: U.S. Government Printing Office, 1985); U.S. Environmental 
Protection Agency, Acid Deposition Assessment (Washington, DC: 1985); I.M. Torrens, 'Acid Rain and Air 
Pollution: A Problem of Industrialization', prepared for WCED, 1985; P. Mandelbaum, Acid Rain - Economic 
Assessment (New York: Plenum Press, 1985); M. Hashimoto, 'National Air quality Management Policy of 
Japan', prepared for WCED, 1985; OECD, The State of the Environment (Paris: 1985).  


III. Nuclear Energy: Unsolved Problems 


1. The Peaceful Atom 


40. In the years following the Second World War, the nuclear knowledge that under military control had led to 
the production of atomic weapons was redeployed for peaceful 'energy' purposes by civilian technologists. 
Several benefits were obvious at the time.  


41. It was also realized that no energy source would ever be risk-free. There was the danger of nuclear war, the 
spread of atomic weapons, and nuclear terrorism. But intensive international cooperation and a number of 
negotiated agreements suggested that these dangers could be avoided. For instance, the Nonproliferation 
Treaty (NPT), drafted in its final form in 1969, included a promise by signatory governments possessing nuclear 
weapons and expertise to pursue and undertake nuclear disarmament ad also to assist the non-nuclear 
signatories in developing nuclear power, but strictly for peaceful purposes only. Other problems, such as 
radiation risks, reactor safety, and nuclear waste disposal were all acknowledged as very important but, with 
the right amount of effort, containable.  


42. And now, after almost four decades of immense technological effort to support nuclear development, 
nuclear energy has become widely used. Some 30 governments produce from nuclear generators a total of 
about 15 per cent of all the electricity used globally. Yet it has not met earlier expectations that it would be the 
key to ensuring an unlimited supply of low-cost energy. However, during this period of practical experience with 
building and running nuclear reactors, the nature of the costs, risks and benefits have become much more 
evident and as such, the subject of sharp controversy.  


2. The Growing Understanding of Nuclear Issues 


43. The potential for the spread of nuclear weapons is one of the most serious threats to world peace. It is in 
the interest of all nations to prevent proliferation of nuclear weapons. All nations therefore should contribute to 
the development of a viable non-proliferation regime. The nuclear weapon states must deliver on their promise 
to reduce the number and ultimately eliminate nuclear weapons in their arsenals and the role those weapons 
play in their strategies. And the non-nuclear-weapon states must cooperate in providing credible assurances 
that they are not moving towards a nuclear weapon capability.  


The health risks for the development of peaceful uses of nuclear technology, including nuclear electricity, are 
very small when compared with the benefits from the use of nuclear radiation for medical diagnosis treatment.  


The safe application of nuclear radiation technology promises many benefits in environmental clean-up and in 
increasing world food supplies by eliminating spoilage.  
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With a recent and very notable exception, the international cooperation that has marked the development of 
nuclear power technology provides an excellent model by which to address common environmental and ethical 
problems posed by the development of other technologies.  


Ian Wilson 
Vice-President, Canadian Nuclear Association 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


44. Most schemes for non-proliferation mandate an institutional separation between military and civilian uses of 
nuclear energy. But for countries with full access to the complete nuclear fuel cycle, no technical separation 
really exists. Not all states operate the necessary clear-cut administrative separation of civilian and military 
access. Cooperation is needed also among suppliers and buyers of civilian nuclear facilities and materials and 
the International Atomic Energy Agency, in order to provide credible safeguards against the diversion of civilian 
reactor programmes to military purposes, especially in countries that do not open all their nuclear programmes 
to IAEA inspection. Thus, there still remains a danger of the proliferation of nuclear weapons.  


2.1 Costs 


45. The costs of construction and the relative economics of electricity generating stations - whether powered by 
nuclear energy, coal, oil or gas - are conditioned by the following factors throughout the service life of a plant:  


• the cost of borrowing money to finance plant construction,  


• the impact of inflation;  


• the duration of the period of planning, licensing, and construction;  


• the cost of fuel and maintenance ;  


• the costs of protective measures, to ensure safe operation; and  


• waste disposal costs (land, air, and water pollution containment) and the costs of dismantling at the end 
of service life.  


46. All these factors vary widely depending on differing institutional, legal, and financial arrangements in 
different countries. Cost generalizations and comparisons are therefore unhelpful or misleading. However, 
costs associated with several of these factors have increased more rapidly for nuclear stations during the last 
5-10 years, so that the earlier clear cost advantage of nuclear over the service life of the plant has been 
reduced or lost altogether./47 Nations should therefore look very closely at cost comparisons to obtain the best 
value when choosing an energy path.  


2.2 Health and Environment Risks 


47. Very strict codes of safety practice are implemented in nuclear plants so that under officially approved 
operating conditions, the danger from radiation to reactor personnel and especially to the general public is 
negligible. However, an accident occurring in a reactor may in certain very rare canes be serious enough to 
cause an external release of radioactive substances. Depending upon the level of exposure, people are under 
a certain level of risk of becoming ill from various forms of cancer or from alteration or genetic material, which 
may result in hereditary defects.  


48. Since 1928, the International Commission on Radiological Protection (ICRP) has issued recommendations 
on radiation dosage levels above which exposure is unacceptable. These have been developed for 
occupationally exposed workers and for the general public. The 'Nuclear Safety Standards (NUSS) codes of 
IAEA were developed in 1975 to reduce safety differences among member states. Neither system is in any way 
binding on governments, if an accident occurs, individual governments have the responsibility of deciding at 
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what level of radioactive contamination pasture land, drinking water, milk, meat, eggs, vegetables, and fish, are 
to be banned for consumption by livestock or humans.  


49. Different countries - even different local government authorities within a country - have different criteria. 
Some have none at all, ICRP and NUSS notwithstanding. States with more rigorous standards may destroy 
large amounts of food or may ban food imports from a neighbour states with more permissive criteria. This 
causes great hardship to farmers who may not receive any compensation for their losses. It may also cause 
trade problems and political tension between states. Both of these difficulties occurred following the Chernobyl 
disaster, when the need to develop at least regionally conformable contamination criteria and compensation 
arrangements was overwhelmingly demonstrated.  


2.3 Nuclear Accidents Risks 


50. Nuclear safety returned to the newspaper headlines following the Three Mile Island (Harrisburg, United 
States) and the Chernobyl (USSR) accidents. Probabilistic estimates of the risks of component failure, leading 
to a radioactive release in Western style light water reactors wore made in 1975 by the U.S. Nuclear Regulatory 
Commission./48 The most serious category of release through containment failure was placed at around 1 in 
1,000,000 years of reactor operation. Post-accident analysis of both Harrisburg and Chernobyl - a completely 
different type of reactor - have shown that in both cases, human operator error was the main cause. They 
occurred after about 2,000 and 4,000 reactor-years respectively./49 The frequencies of such occurrences are 
well nigh impossible to estimate probabilistically. However, available analyses indicate that although the risk of 
a radioactive release accident is small, it is by no means negligible for reactor operations at the present time.  


51. The regional health and environment effects of an accident are largely predictable from radioactive fall-out 
studies following early atomic weapons testing in the atmosphere and have been confirmed in practice 
following the Chernobyl accident. What could not be confidently predicted before Chernobyl were the local 
effects of such an accident. A much clearer picture is now emerging as a result of the experiences there when 
a reactor exploded, following a series of infringements of the official safety regulations, on 26 April 1986, 
causing the worst reactor accident ever experienced. As a result, the whole district had to be managed on 
something like a 'war footing' and efforts resembling a large military operation were needed to contain the 
damage.  


2.4 Radioactive Waste Disposal 


52. Civil nuclear energy programmes worldwide have already generated many thousands of tons of spent fuel 
and high-level waste. Many governments have embarked on large-scale programmes to develop ways of 
isolating these from the biosphere for the many hundreds of thousands of years that they will remain 
hazardously radioactive.  


53. But the problem of nuclear waste disposal remains unsolved. Nuclear waste technology has reached an 
advanced level of sophistication./50 This technology has not however been fully tested or utilized and problems 
remain about disposal. There is particular concern about future recourse to ocean dumping and the disposal of 
contaminated waste in the territories of small or poor states that lack the capacity to impose strict safeguards. 
There should be a clear presumption that all countries that generate nuclear waste dispose of it within their own 
territories or under strictly monitored agreements between states.  


3. The Current International Situation 


54. During the last 25 years, a growing awareness of the difficulties outlined above has resulted in a wide range 
of reactions from technical experts, the public, and governments. Many experts still feel that so much can be 
learned from the problems experienced up to now. They argue that if the public climate allows then to solve the 
nuclear waste disposal and decommissioning issues and the cost of borrowing money remains reasonably 
below its 1980-82 peak, in the absence of viable new supply alternatives there is no reason why nuclear energy 
should not emerge as a strong runner in the 1990s. At the other extreme, many experts take the view that there 
are so many unsolved problems and too many risks for society to continue with a nuclear future. Public 
reactions also vary. Some countries have exhibited little public reaction, in others there appears to be a high 
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level of anxiety that expresses itself in anti-nuclear results in public opinion polls or large anti-nuclear 
campaigns.  


Today the assessment of practical consequences can be based on practical experience. The consequences of 
Chernobyl has made Soviet specialists once again pose a question: Is not the development of nuclear energy 
on an industrial scale premature? Will it not be fatal to our civilization, to the ecosystem of our planet? On our 
planet so rich in all sorts of energy sources, this question can be discussed quite calmly. We have a real choice 
in this, both on a state and a governmental level, and also on the level of individuals and professionals.  


We must put all our efforts to improve the technology itself, to develop and elaborate strict standards and 
norms of quality, of safety of a technology. We must work for the creation of anti-accident centres and centres 
devoting themselves to compensating for the losses to the environment. The upgrading of the industrial level of 
safety and the solution of the problem of the relations between man and machine would be a lot more natural 
thing to do than concentrating the efforts on only one element of the energy structure in the world. This would 
benefit the whole of humanity.  


V. A. Legasov 
Member, Academy of Sciences of the USSR 
WCED Public Hearing 
Moscow, 8 Dec 1986  


55. And so, whilst some states still remain nuclear-free, today nuclear reactors supply about 15 per cent of all 
the electricity generated. Total electricity production worldwide is in turn equivalent to around 15 per cent of 
global primary energy supply. Roughly one-quarter of all countries worldwide have reactors. In 1986, there 
were 366 working and a further 140 planned,/51 with 10 governments possessing about 90 per cent of all 
installed capacity (more than 5 GW (e)). Of these, there are 8 with a total capacity of more than 9 GW (e),/52 
which provided the following percentages of electric power in 1985: France, 65; Sweden, 42; Federal Republic 
of Germany, 31; Japan, 23; United Kingdom, 19; United States, 16; Canada, 13; and USSR, 10. According to 
IAEA, in 1985 there were 55 research reactors worldwide, 33 of them in developing countries./53  


56. Nevertheless, there is little doubt that the difficulties referred to above have in one way or another 
contributed to a scaling back of future nuclear plans - in some countries, to a de facto nuclear pause. In 
Western Europe and North America, which today have almost 75 per cent of current world capacity, nuclear 
provides about one-third of the energy that was forecast for it 10 years ago. Apart from France, Japan, the 
USSR, and several other East European countries that have decided to continue with their nuclear 
programmes, ordering, construction, and licensing prospects for new reactors in many other countries look 
poor. In fact, between 1972 and 1986, earlier global projections of estimated capacity for the year 2000 have 
been revised downwards by a factor of nearly seven. Despite this, the growth of nuclear at around 15 per cent 
a year over the last 20 years is still impressive./54  


57. Following Chernobyl, there were significant changes in the nuclear stance of certain governments. Several - 
notably China, the Federal Republic of Germany, France, Japan, Poland, United Kingdom, United States, and 
the USSR - have maintained or reaffirmed their pro-nuclear policy. Others with a 'no nuclear' or a 'phase-out' 
policy (Australia, Austria, Denmark, Luxembourg, New Zealand, Norway, Sweden - and Ireland with an 
unofficial anti-nuclear position) have been joined by Greece and the Philippines. Meanwhile, Finland, Italy, the 
Netherlands, Switzerland, and Yugoslavia are re-investigating nuclear safety and/or the anti-nuclear 
arguments, or have introduced legislation tying any further growth of nuclear energy and export/import of 
nuclear reactor technology to a satisfactory solution of the problem of disposal of radioactive wastes. Several 
countries have been concerned enough to conduct referenda to test public opinion regarding nuclear power.  


4. Conclusions and Recommendations 


58. These national reactions indicate that as they continue to review and update all the available evidence, 
governments tend to take up three possible positions:  


• remain non-nuclear and develop other sources of energy:  
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• regard their present nuclear power capacity as necessary during a finite period of transition, to safer 
alternative energy sources; or  


• adopt and develop nuclear energy with the conviction that the associated problems and risks can and 
must, be solved with a level of safety that is both nationally and internationally acceptable.  


The discussion in the Commission also reflected these tendencies, views, and positions.  


59. But whichever policy is adopted, it is important that the vigorous promotion of energy-efficient practices in 
all energy sectors and large-scale programmes of research, development, and demonstration for the safe and 
environmentally benign use of all promising energy sources, especially renewables, be given the highest, 
priority.  


60. Because of potential transboundary effects, it is essential that governments cooperate to develop 
internationally agreed codes of practice covering technical, economic, social (including health and environment 
aspects), and political components of nuclear energy. In particular, international agreement must be reached on 
the following specific items:  


• full governmental ratification of the conventions on 'Early Notification of a Nuclear Accident' (including the 
development of an appropriate surveillance and monitoring system) and on 'Assistance in the Case of a 
Nuclear Accident or Radiological Emergency' as recently developed by IAEA;  


• emergency response training - for accident containment and for decontamination and long-term clean-up 
of affected sites, personnel, and ecosystems;  


• the transboundary movement of all radioactive materials - including fuels, spent fuels, and other wastes 
by land, sea, or air;  


• a code of practice on liability and compensation;  


• standards for operator training and international licensing;  


• codes of practice for reactor operation, including minimum safety standards;  


• the reporting of routine and accidental discharges from nuclear installations;  


• effective, internationally harmonized minimum radiological protection standards;  


• agreed site selection criteria as well as consultation and notification prior to the siting of all major civil 
nuclear - related installations;  


• standards for waste repositories;  


• standards for the decontamination and dismantling of time-expired nuclear reactors; and  


• problems posed by the development of nuclear powered shipping.  


61. For many reasons, especially including the failure of the nuclear weapons states to agree on disarmament, 
the Nonproliferation Treaty has not proved to be a sufficient instrument to prevent the proliferation of nuclear 
weapons, which still remains a serious danger to world peace. We therefore recommend in the strongest terms 
the construction of an effective international regime covering all dimensions of the problem. Both nuclear 
weapons states and non nuclear weapons states, should undertake to accept safeguards in accordance with 
the statutes of IAEA.  


62. Additionally, an international regulatory function is required, including inspection of reactors internationally. 
This should be quite separate from the role of IAEA in promoting nuclear energy.  
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63. The generation of nuclear power is only justifiable if there are solid solutions to the presently unsolved 
problems to which it gives rise. The highest priority must be accorded to research and development on 
environmentally sound and economically viable alternatives, as well as on means of increasing the safety of 
nuclear energy.  


IV. Wood Fuels: The Vanishing Resource 


64. Seventy per cent of the people in developing countries use wood and, depending on availability, burn 
anywhere between an absolute minimum of about 350 kilogrammes to 2,900 kilogrammes of dry wood 
annually, with the average being around 700 kilogrammes per person./55 Rural woodfuel supplies appear to be 
steadily collapsing in many developing countries, especially in Sub-Saharan Africa./56 At the same time, the 
rapid growth of agriculture, the pace of migration to cities, and the growing numbers of people entering the 
money economy are placing unprecedented pressures on the biomass base/57 and increasing the demand for 
commercial fuels: from wood and charcoal to kerosene, liquid propane, gas, and electricity. To cope with this, 
many developing country governments have no option but to immediately organize their agriculture to produce 
large quantities of wood and other plant fuels.  


65. Wood is being collected faster than it can regrow in many developing countries that still rely predominantly 
on biomass wood, charcoal, dung, and crop residues - for cooking, for heating their dwellings, and even for 
lighting. FAO estimates suggest that in 1900, around 1.3 billion people lived in wood-deficit areas./58 If this 
population-driven overharvesting continues at present rates, by the year 2000 some 2.4 billion people may be 
living in areas where wood is 'acutely scarce or has to be obtained elsewhere'. These figures reveal great 
human hardship. Precise data on supplies are unavailable because much of the wood is not commercially 
traded but collected by the users, principally women and children, but there is no doubt that millions are hard 
put to find substitute fuels, and their numbers are growing.  


66. The fuelwood crisis and deforestation - although related are not the same problems. Wood fuels destined 
for urban and industrial consumers do tend to come from forests. But only a small proportion of that used by the 
rural poor comes from forests. Even in these cases, villagers rarely chop down trees; most collect dead 
branches or cut them from trees./59  


67. When fuelwood is in short supply, people normally economize; when it is no longer available, rural people 
are forced to burn such fuels as cow dung, crop stems and husks, and weeds. Often this does no harm, since 
waste products such as cotton stalks are used. But the burning of dung and certain crop residues may in some 
cases rob the soil of needed nutrients. Eventually extreme fuel shortages can reduce the number of cooked 
meals and shorten the cooking time, which increases malnourishment.  


68. Many urban people rely on wood, and most of this is purchased. Recently, as the price of wood fuels has 
been rising, poor families have been obliged to spend increasing proportions of their income on wood. In Addis 
Ababa and Maputo, families may spend a third to half of their incomes this way./60 Much work has been done 
over the past 10 years to develop fuel-efficient stoves, and some of these new models use 30-50 per cent less 
fuel. These, as well as aluminium cooking pots and pressure cookers that also use much less fuel, should be 
made more widely available in urban areas.  


Fuelwood and charcoal are, and will remain, the major sources of energy for the great majority of rural people 
in developing countries. The removal of trees in both semiarid and humid land in African countries is a result to 
a large extent of increasing 


V. Renewable Energy: The Untapped Potential 


73. Renewable energy sources could in theory provide 10-13TW annually - equal to current global energy 
consumption./63 Today they provide about 2TW annually, about 21 per cent of the energy consumed 
worldwide, of which 15 per cent is biomass and 6 per cent hydropower. However, most of the biomass is in the 
form of fuelwood and agricultural and animal wastes. As noted above, fuelwood can no longer be thought of as 
a 'renewable' resource in many areas, because consumption rater have overtaken sustainable yields.  


74. Although worldwide reliance on all these sources has been growing by more than 10 per cent a year since 
the late 1970s, it will be some time before they make up a substantial portion of the world's energy budget. 
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Renewable energy systems are still in a relatively primitive stage of development. But they offer the world 
potentially huge primary energy sources, sustainable in perpetuity and available in one form or another to every 
nation on Earth. But it, will require a substantial and sustained commitment to further research and 
development if their potential is to be realized.  


75. Wood as a renewable energy source is usually thought of as naturally occurring trees and shrubs harvested 
for local domestic use. Wood, however, is becoming an important feedstock, specially grown for advanced 
energy conversion processes in developing as well as industrial countries for the product ion of process heat, 
electricity, and potentially for other fuels, such as combustible gases and liquids.  


76. Hydropower, second to wood among the renewables, has been expanding at nearly 4 per cent annually. 
Although hundreds of thousands of megawatts of hydropower have been harnessed throughout the world, the 
remaining potential is huge./64 In neighbouring developing countries, interstate cooperation in hydropower 
development could revolutionize supply potential especially in Africa.  


In the choice of resources to be utilized we should not stare at renewable resources of energy blindly, we 
should not blow it out of proportion, we should not promote it for the sake of the environment per se. Instead we 
should develop and utilize all resources available, renewable sources of energy included, as a long-term 
endeavour requiring a continuous and sustained effort that will not be subject to short-term economic 
fluctuations, in order that we, in Indonesia, will achieve a successful and orderly transition to a more diversified 
and balanced structure of energy supply and environmentally sound energy supply system, which is the 
ultimate goal of our policy.  


Speaker from the floor 
WCED Public Hearings 
Jakarta, 26 March 1985  


77. Solar energy use is small globally, but it is beginning to assume an important place in the energy 
consumption patterns of some countries. Solar water and household heating is widespread in many parts of 
Australia, Greece, and the Middle East. A number of East European and developing countries have active solar 
energy programmes, and the United States and Japan support solar sales of several hundred million dollars a 
year. With constantly improving solar thermal and solar electric technologies, it is likely that their contribution 
will increase substantially. The cost of photovoltaic equipment has fallen from around $500-600 per peak watt 
to $5 and is approaching the $1-2 level where it can compete with conventional electricity production./65 But 
even at $5 per peak watt, it still provides electricity to remote places more cheaply than building power lines.  


78. Wind power has been used for centuries - mainly for pumping water. Recently its use has been growing 
rapidly in regions such as California and Scandinavia. In these cases the wind turbines are used to generate 
electricity for the local electricity grid. The costs of wind-generated electricity, which benefited initially from 
substantial tax incentives, have fallen dramatically in California in the last five years and may possibly be 
competitive with other power generated there within a decade./66 Many countries have successful but small 
wind programmes, but the untapped potential is still high.  


79. The fuel alcohol programme in Brazil produced about 10 billion litres of ethanol from sugar-cane in 1984 
and replaced about 60 per cent of the gasoline that would have been required./67 The cost has been estimated 
at $50-60 per barrel of gasoline replaced. When subsidies are removed, and a true exchange rate is used, this 
is competitive at 1981 oil prices. With present lower oil prices, the programme has become uneconomical. But it 
saves the nation hard currency, and it provides the additional benefits of rural development, employment 
generation, increased self-reliance, and reduced vulnerability to crises in the world oil markets.  


80. The use of geothermal energy, from natural underground heat sources, has been increasing at more than 
15 per cent per year in both industrial and developing countries. The experience gained during the past 
decades could provide the basis for a major expansion of geothermal-capacity./68 By contrast, technologies for 
low-grade heat via heat pumps or from solar ponds and ocean thermal gradients are promising but still mostly 
at the research and development stage.  


81. These energy sources are not without their health and environment risks. Although they range from rather 
trivial to very serious problems, public reactions to them are not necessarily in proportion to the damage 
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sustained. For instance, some of the commonest difficulties with solar energy are, somewhat surprisingly, the 
injuries from roof falls during solar thermal maintenance and the nuisance of sun-glare off their glass surfaces. 
Or a modern wind turbine can be a significant noise nuisance to people living nearby. Yet, these apparently 
small problems often arouse very strong public reactions.  


82. But these are still minor issues compared with the ecosystem destruction at hydropower sites or the 
uprooting of homesteads in the areas to be flooded, as well as the health risks from toxic gases generated by 
rotting submerged vegetation and soils, or from waterborne diseases such as schistosomiasis (snail fever). 
Hydrodams also act as an important barrier to fish migration and frequently to the movement of land animals. 
Perhaps the worst problem they pose is the danger of catastrophic rupture of the dam-wall and the sweeping 
away or flooding of human settlements downstream - about once a year somewhere in the world. This risk is 
small but not insignificant.  


83. One of the most widespread chronic problems is the eye and lung irritation caused by woodsmoke in 
developing countries. When agricultural wastes are burned, pesticide residues inhaled from the dusts or smoke 
of the crop material can be a health problem. Modern biofuel liquids have their own special hazards. Apart from 
competing with food crops for good agricultural land, their production generates large quantities of organic 
waste effluent, which if not used as a fertilizer can cause serious water pollution. Such fuels, particularly 
methanol, may produce irritant or toxic combustion products. All these and many other problems, both large 
and small, will increase as renewable energy systems are developed.  


84. Most renewable energy systems operate best at small to medium scales, ideally suited for rural and 
suburban applications. They are also generally labour-intensive, which should be an added benefit where there 
if surplus labour. They are less susceptible than fossil fuels to wild price fluctuations and foreign exchange 
costs. Most countries have some renewable resources, and their use can help nations move towards self-
reliance.  


85. The need for a steady transition to a broader and more sustainable mix of energy sources is beginning to 
become accepted. Renewable energy sources could contribute substantially to this, particularly with new and 
improved technologies, but their development will depend in the short run on the reduction or removal of certain 
economic and institutional constraints to their use. These are formidable in many countries. The high level of 
hidden subsidies for conventional fuels built into the legislative and energy programmes of most countries 
distorts choices against renewables in research and development, depletion allowances, tax write-offs, and 
direct support of consumer prices. Countries should undertake a full examination of all subsidies and other 
forms of support to various sources of energy and remove those that are not clearly justified.  


86. Although the situation is changing rapidly in some jurisdictions, electrical utilities in most have a supply 
monopoly on generation that allows them to arrange pricing policies that discriminate against other, usually 
small, suppliers./69 In some countries a relaxation of this control, requiring utilities to accept power generated 
by industry, small systems, and individuals, has created opportunities for the development of renewables. 
Beyond that, requiring utilities to adopt an end-use approach in planning, financing, developing, and marketing 
energy can open the door to a wide range of energy-saving measures as well as renewables.  


87. Renewable energy sources require a much higher priority in national energy programmes. Research, 
development, and demonstration projects should command funding necessary to ensure their rapid 
development and demonstration. With a potential of 10TW or so, even if 3-4TW were realized, it would make a 
crucial difference to future primary supply, especially in developing countries, where the background conditions 
exist for the success of renewables. The technological challenges of renewables are minor compared with the 
challenge of creating the social and institutional frameworks that will ease these sources into energy supply 
systems.  


88. The Commission believes that every effort should be made to develop the potential for renewable energy, 
which should form the foundation of the global energy structure during the 21st Century. A much more 
concerted effort must be mounted if this potential is to be realized. But a major programme of renewable energy 
development will involve large costs and high risks, particularly massive-scale solar and biomass industries. 
Developing countries lack the resources to finance all but a small fraction of this cost although they will be 
important users and possibly even exporters. Large-scale financial and technical assistance will therefore be 
required.  
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VI. Energy Efficiency: Maintaining the Momentum 


89. Given the above analysis, the Commission believes that energy efficiency should be the cutting edge of 
national energy policies for sustainable development. Impressive gains in energy efficiency have been made 
since the first oil price shock in the 1970s. During the past 13 years, many industrial countries saw the energy 
content of growth fall significantly as a result of increases in energy efficiency averaging 1.7 per cent annually 
between 1973 and 1983./70 And this energy efficiency solution costs less, by savings made on the extra 
primary supplies required to run traditional equipment.  


90. The cost-effectiveness of 'efficiency' as the most environmentally benign 'source' of energy is well 
established. The energy consumption per unit of output from the most efficient processes and technologies is 
one-third to less than one-half that of typically available equipment./71  


91. This is true of appliances for cooking, lighting and refrigeration, and space cooling and heating - needs that 
are growing rapidly in most countries and putting severe pressures on the available supply systems. It is also 
true of agricultural cultivation and irrigation systems, of the automobile, and of many industrial processes and 
equipment.  


92. Given the large disproportion in per capita energy consumption between developed and developing 
countries in general, it is clear that the scope and need for energy saving is potentially much higher in industrial 
than in developing countries. Nonetheless, energy efficiency is important everywhere. The cement factory, 
automobile, or irrigation pump in a poor country is fundamentally no different from its equivalent in the rich 
world. In both, there is roughly the same scope for reducing the energy consumption or peak power demand of 
these devices without loss of output or welfare. But poor countries will gain much more from such reductions.  


93. The woman who cooks in an earthen pot over an open fire uses perhaps eight times more energy than an 
affluent neighbour with a gas stove and aluminium pans. The poor who light their homes with a wick dipped in a 
jar of kerosene get one-fiftieth of the illumination of a 100-watt electric bulb, but use just as much energy. 
These examples illustrate the tragic paradox of poverty. For the poor, the shortage of money is a greater 
limitation than the shortage of energy. They are forced to use 'free' fuels and inefficient equipment because 
they do not have the cash or savings to purchase energy-efficient fuels and end-use devices. Consequently, 
collectively they pay much more for a unit of delivered energy services.  


94. In most cases, investments in improved end-use technologies save money over time through lowered 
energy-supply needs The costs of improving the end-use equipment is frequently much less than the cost of 
building more primary supply capacity. In Brazil, for example, it has been shown that for a discounted total 
investment of $4 billion in more efficient end-use technologies (such as more efficient refrigerators, street-
lighting, or motors) it would be feasible to defer construction of 21 gigawatts of new electrical supply capacity, 
corresponding to a discounted capital savings for new supplies of $19 billion in the period 1986 to 2000./72  


We must change our attitude towards consumption goods in developed countries and we must create 
technological advances that will allow us to carry on economic development using less energy. We must ask 
ourselves can we solve the problems of underdevelopment without using or increasing the tremendous amount 
of energy used by these countries.  


The idea that developing countries use very little energy is an incorrect idea. We find that the poorest countries 
of all have a different problem; their problem is inefficient use of energy. Medium countries such as Brazil use 
more efficient and modern sources of fuel. The great hope for these countries is that the future will be built not 
based on technologies of the past, but using advanced technology. This will allow them to leap forward in 
relation to countries that are already developed.  


Jose Goldemberg 
President, Companhia Energetica de Sao Paulo 
WCED Public Hearing 
Brasilia, 30 Oct 1985  


95. There are many examples of successful energy efficiency programmes in industrial countries. The many 
methods used successfully to increase awareness include information campaigns in the media, technical press, 
and schools; demonstrations of successful practices and technologies; free energy audits; energy 'labelling' of 
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appliances; and training in energy-saving techniques. These should be quickly and widely extended. 
Industrialized countries account for such a large proportion of global energy consumption that even small gains 
in efficiency can have a substantial impact on conserving reserves and reducing the pollution load on the 
biosphere. It is particularly important that consumers, especially large commercial and industrial agencies, 
obtain professional audits of their energy use. This kind of energy 'book-keeping' will readily identify those 
places in their consumption patterns where significant savings can be made.  


96. Energy pricing policies play a critical role in stimulating efficiency. At present, they sometimes include 
subsidies and seldom reflect the real costs of producing or importing the energy, particularly when exchange 
rates are undervalued. Very rarely do they reflect the external damage costs to health, property, and the 
environment. Countries should evaluate all hidden and overt subsidies to see how far real energy costs can be 
passed on to the consumer. The true economic pricing of energy - with safeguards for the very poor - needs to 
be extended in all countries. Large numbers of countries both industrial and developing are already adopting 
such policies.  


97. Developing countries face particular constraints in saving energy. Foreign exchange difficulties can make it 
hard to purchase efficient but costly energy conversion and end-use devices. Energy can often be saved cost-
effectively by fine-tuning already functioning systems./73 But governments and aid agencies may find it less 
attractive to fund such measures than to invest in new large-scale energy supply hardware that is perceived as 
a more tangible symbol of progress.  


98. The manufacture, import, or sale of equipment conforming to mandatory minimal energy consumption or 
efficiency standards is one of the most powerful and effective tools in promoting energy efficiency and 
producing predictable savings. International cooperation may be required when such equipment is traded from 
nation to nation. Countries and appropriate regional organizations should introduce and extend increasingly 
strict efficiency standards for equipment and mandatory labelling of appliances.  


99. Many energy efficiency measures cost nothing to implement. But where investments are needed, they are 
frequently a barrier to poor households and small-scale consumers, even when pay-back times are short. In 
these latter cases, special small loan or hire-purchase arrangements are helpful. Where investment costs are 
not insurmountable, there are many possible mechanisms for reducing or spreading the initial investment, such 
as loans with favourable repayment periods and 'invisible' measures such as loans repaid by topping up the 
new, reduced energy bills to the pre-conservation levels.  


100. Transport has a particularly important place in national energy and development planning. It is a major 
consumer of oil, accounting for 50-60 per cent of total petroleum use in most developing countries./74 It is often 
a major source of local air pollution and regional acidification of the environment in industrial and developing 
countries. Vehicle markets will grow much more rapidly in developing countries, adding greatly to urban air 
pollution, which in many cities already exceeds international norms. Unless strong action is taken, air pollution 
could become a major factor limiting industrial development in many Third World cities.  


101. In the absence of higher fuel prices, mandatory standards providing for a steady increase in fuel economy 
may be necessary. Either way, the potential for substantial future gains in fuel economy is enormous. If 
momentum can be maintained, the current average fuel consumption of approximately 10 litres per 100 
kilometres in the fleet of vehicles in use in industrial countries could be cut in half by the turn of the century./75  


102. A key issue is how developing countries can rapidly improve the fuel economy of their vehicles when 
these are, on average, used for twice as long those as in industrial countries, cutting rates of renewal and 
improvement in half. Licensing and import agreements should be reviewed to ensure access to the best 
available fuel efficient designs and production processes. Another important fuel-saving strategy especially in 
the growing cities of developing countries is the organizing of carefully planned public transport systems.  


103. Industry accounts for 40 60 pet cent of all energy consumed in industrial countries and 10-40 per cent in 
developing countries. (See Chapter 6.) There has been significant improvement in the energy efficiency of 
production equipment, processes, and products. In developing countries, energy savings of as much as 20-30 
per cent could be achieved by such skilful management of industrial development.  
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104. Agriculture worldwide is only a modest energy consumer, accounting for about 3.5 per cent of commercial 
energy use in the industrial countries and 4.5 per cent in developing countries as a whole./76 A strategy to 
double food production in the Third World through increases in fertilizers, irrigation, and mechanization would 
add 140 million tons of oil equivalent to their agricultural energy use. This is only some 5 per cent of present 
world energy consumption and almost certainly a small part of the energy that could be saved in other sectors 
in the developing world through appropriate efficiency measures./77  


105. Buildings offer enormous scope for energy savings, and perhaps the most widely understood ways of 
increasing energy efficiency are in the home and workplace. Buildings in the tropics are now commonly 
designed to avoid as much direct solar heating as possible by having very narrow east- and west-facing walls, 
but with long sides facing north and south and protected from the overhead sun by recessed windows or wide 
sills.  


106. An important method of heating buildings is by hot water produced during electricity production and piped 
around whole districts, providing both heat and hot water. This extremely efficient use of fossil fuels demands a 
coordination of energy supply with local physical planning, which few countries are institutionally equipped to 
handle./78 Where it has been successful, there has usually been local authority involvement in or control of 
regional energy-services boards, such as in Scandinavia and the USSR. Given the development of these or 
similar institutional arrangements, the cogeneration of heat and electricity could revolutionize the energy 
efficiency of buildings worldwide.  


VII. Energy Conservation Measures 


107. There is general agreement that the efficiency gains achieved by some industrialized countries over the 
past 13 years were driven largely by higher energy prices, triggered by higher oil prices. Prior to the recent fall 
in oil prices, energy efficiency was growing at a rate of 2.0 per cent annually in some countries, having 
increased gradually year by year./79  


108. It is doubtful whether such steady improvements can be maintained and extended if energy prices are 
held below the level needed to encourage the design and adoption of more energy-efficient homes, industrial 
processes, and transportation vehicles. The level required will vary greatly within and between countries, 
depending on a wide range of factors. But whatever it is, it should be maintained. In volatile energy markets, 
the question is how.  


109. Nations intervene in the 'market price' of energy in a variety of ways. Domestic taxes (or subsidies) on 
electrical power rates, oil, gas and other fuels are most common. They vary greatly between and even within 
countries where different states, provinces, and sometimes even municipalities have the right to add their own 
tax. Although taxes on energy have seldom been levied to encourage the design and adoption of efficiency 
measures, they can have that result if they cause energy prices to rise beyond a certain level - a level that 
varies greatly among jurisdictions.  


110. Some nations also maintain higher than market prices on energy through duties on imported electricity, 
fuel, and fuel products. Others have negotiated bilateral pricing arrangements with oil and gas producers in 
which they stabilize prices for a period of time.  


111. In most countries, the price of oil eventually determines the price of alternative fuels. Extreme fluctuations 
in oil prices, such as the world has experienced recently, endanger programmes to encourage conservation. 
Many positive energy developments worldwide that made sense with oil above $25 per barrel, are harder to 
justify at lower prices. Investments in renewables, energy-efficient industrial processes, transport vehicles, and 
energy-services may be reduced. Most are needed to ease the transition to a safer and more sustainable 
energy future beyond this century. This goal requires a long, uninterrupted effort to succeed.  


112. Given the importance of oil prices on international energy policy, the Commission recommends that new 
mechanisms for encouraging dialogue between consumers and producers be explored.  


113. If the recent momentum behind annual gains in energy efficiency is to be maintained and extended, 
governments need to make it an explicit goal of their policies for energy pricing to consumers. Prices needed to 
encourage the adoption of energy-saving measures may be achieved by any of the above means or by other 
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means. Although the Commission expresses no preference, conservation pricing requires that governments 
take a long-term view in weighing the costs and benefits of the various measures. They need to operate over 
extended periods, dampening wild fluctuations in the price of primary energy, which can impair progress 
towards energy conservation.  


VIII. Conclusion 


114. It is clear that a low energy path is the best way towards a sustainable future. But given efficient and 
productive uses of primary energy, this need not mean a shortage of essential energy services. Within the next 
50 years, nations have the opportunity to produce the same levels of energy services with as little as half the 
primary supply currently consumed. This requires profound structural changes in socio-economic and 
institutional arrangements and is an important challenge to global society.  


115. More importantly, it will buy the time needed to mount major programmes on sustainable forms of 
renewable energy, and so begin the transition to a safer, more sustainable energy era. The development of 
renewable sources will depend in part on a rational approach to energy pricing to secure a stable matrix for 
such progress. Both the routine practice of efficient energy use and the development of renewables will help 
take pressure off traditional fuels, which are most needed to enable developing countries to realize their growth 
potential worldwide.  


116. Energy is not so much a single product as a mix of products and services, a mix upon which the welfare of 
individuals, the sustainable development of nations, and the life-supporting capabilities of the global ecosystem 
depend. In the past, this mix has been allowed to flow together haphazardly, the proportions dictated by short-
term pressures on and short-term goals of governments, institutions, and companies. Energy is too important 
for its development to continue in such a random manner. A safe, environmentally sound, and economically 
viable energy pathway that will sustain human progress into the distant future is clearly imperative. It is also 
possible. But it will require new dimensions of political will and institutional cooperation to achieve it. 
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1. Industry is central to the economies of modern societies and an indispensable motor of growth. It is essential 
to developing countries, to widen their development base and meet growing needs. And though industrialized 
countries are said to be moving into a post industrial, information-based era, this shift must be powered by a 
continuing flow of wealth from industry./1  


2. Many essential human needs can be met only through goods and services provided by industry. The 
production of food requires increasing amounts of agrochemicals and machinery. Beyond this, the products of 
industry form the material basis of contemporary standards of living. Thus all nations require and rightly aspire 
to efficient industrial bases to meet changing needs.  


3. Industry extracts materials from the natural resource base and inserts both products and pollution into the 
human environment. It has the power to enhance or degrade the environment; it invariably does both. (See 
Chapter 2 for a discussion of the concept of sustainable development within the context of industry and 
resource use.)  


I. Industrial Growth and its Impact 


4. As recently as 1950, the world manufactured only one-seventh of the goods it does today, and produced only 
one-third of the minerals. Industrial production grew most rapidly between 1950 and 1973, with a 7 per cent 
annual growth in manufacturing and a 5 per cent growth in mining. Since then growth rates have slowed, to 
about 3 per cent yearly between 1973 and 1985 in manufacturing and virtually zero growth in mining./2  


5. That earlier, rapid growth in production was reflected in the rising importance of manufacturing in the 
economies of virtually all countries. By 1982, the relative share of value added to gross domestic product by 
manufacturing (the 'manufacturing value added', or MVA) ranged from 19 per cent in developing countries as a 
whole to 21 per cent in industrialized market economies and 51 per cent of net material product in centrally 
planned economies. (See Table 8-1.) If the extractive industries are taken into account, the share is even 
higher.  


Table 8-1 


Share of Manufacturing Value Added in GDP,  
by Economic Grouping and Income Group 


   1960  1970  1980  1962  
Group of Countries  per cent  
Developing Countries  14.2  16.6  19.0  19.0  
Low income  11.2  13.8  15.0  15.0  
Lower-middle income  11.0  13.5  16.4  16.6  
Intermediate income  10.6  14.4  17.1  17.6  
Upper-middle income  19.4  21.6  24.1  23.3  
High income  17.2  16.2  17.2  17.9  
Developed Market Economies  25.6  26.3  27.9  27.1  
Centrally Planned Economies*  32.0  42.4  50.5  50.8  
* Figures refer to the share of manufacturing value added (estimated) in net material product. Data are constant 
(1975) prices.  


Source: UNIDO, World Industry: A Statistical Review 1985 (Vienna: 1966).  


 


1. The Changing structure of World Industry 


6. In recent years, the trend of the 1950s and 1960s has been reversed. Manufacturing has declined in 
importance relative to other sectors of the economy. In many countries, this decline has been in progress since 
1973. It is most noticeable in the case of industrial market economies, but the share of MVA in GDP has also 
declined in nearly half the 95 developing countries surveyed by UNIDO./3 This may reflect the growing 
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interaction between industry and all fields of science and technology and the increasing integration of industry 
and services, as well as industry's ability to produce more with less.  


7. The relative importance of industry as an employer has been declining for some time in developed countries. 
But the shift in jobs towards the service sector has accelerated sharply over the past 15 years with the 
increasing adoption of new processes and technologies. Economists continue to argue over whether the advent 
of an information-based economy will further depress employment in industry or will expand job opportunities 
overall./4  


8. Most developing countries started at independence with virtually no modern industry. Then during the 1960s 
and 1970s their industrial production, employment, and trade consistently grow faster than these sectors in 
developed market economies. By 1984, developing countries accounted for 11.6 per cent of world MVA (still 
well short of the 'Lima target' of 25 per cent adopted by UNIDO in 1975). The centrally planned economies of 
Eastern Europe had raised their share of world MVA from 15.2 per cent in 1963 to 24.9 per cent in 1984./5  


9. The international trade in manufactured goods, which has consistently grown fatter than has world 
manufacturing output, is one of the factors underlying the changing geography of industrialization. Many 
developing nations, particularly newly industrialized countries (NICs), have shared in this growth and made 
spectacular progress in industrialization. Taking the Third World as a whole, exports of manufactured goods 
have grown steadily relative to primary exports, rising from 13.3 per cent of their total non-oil exports in 1960 to 
54.7 per cent in 1982. (See Table 8-2.)  


10. In general, developing-country industrial production is diversifying and moving into more capital intensive 
areas such as metal products, chemicals, machinery, and equipment. And heavy industries, traditionally the 
most polluting, have been growing in relation to light industries. At the same time, the share of industries 
involved in food products, and to a lesser extent in textiles and clothing, has fallen significantly.  


2. Environmental Decline and Response 


11. Industry and its products have an impact on the natural resource base of civilization through the entire cycle 
of raw materials exploration and extraction, transformation into products, energy consumption, waste 
generation, and the use and disposal of products by consumers. These impacts may be positive, enhancing the 
quality of a resource or extending its uses. Or they may be negative, as a result of process and product 
pollution and of depletion or degradation of resources.  


12. The negative environmental impacts of industrial activity were initially perceived as localized problems of 
air, water, and land pollution. Industrial expansion following the Second World War took place without much 
awareness of the environment and brought with it a rapid rise in pollution, symbolized by the Lob Angeles 
smog; the proclaimed 'death' of Lake Erie; the progressive pollution of major rivers like the Meuse, Kibe, and 
Rhine; and chemical poisoning by mercury in Minamata. These problems have also been found in many parts 
of the Third World as industrial growth, urbanization, and the use of automobiles spread./6  


13. Public concern grew rapidly and forced a broad debate on environment conservation and economic growth. 
The possibility that the process of industrial growth would run into material resource constraints became an 
important theme in this debate. Although non-renewable resources are by definition exhaustible, recent 
assessments suggest that few minerals are likely to run out in the near future.  


Table 8-2 


Composition of the Merchandise Trade of Developing Countries 


   Exports     Imports  
   1960  1970  1980  1982     1960  1970 1980  1982  
Item  (billions of dollars)  
Primary Commodities  25  45  452  369     11  17  166  166  
Non-oil  17  27  107  93     8  12  79  73  
Petroleum  6  18  345  277     3  5  87  92  
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Manufactures  3  9  101  112     17  39  288  296  
Total  27  55  553  481     28  56  454  462  
Total Non-oil  20  36  208  204     25  51  367  370  
    


(per cent)  
Primary Commodities 
Including Oil  


90.4  82.6  81.8  76.8     38.8  30.1  36.6  35.9  


Non-oil  62.3  49.2  19.4  19.2     28.4  21.7  17.5  15.9  
Petroleum  28.1  33.4  62.4  57.5     10.4  8.4  19.1  20.0  
Manufactures  9.6  17.4  18.1  23.2     61.2  69.9  63.4  64.1  
   Share in Non-oil Exports     Share in Non-oil Imports  
Primary Commodities 
(Non-oil)  


86.7  73.9    51.6  45.3     32.7  23.7  71.6  19.8  


Manufactures  13.3  26.1    48.4  54.7     68.3  76.3  78.4  80.2  
 
Source: UNIDO, Industry in a Changing World (New York 1983); for 1982, WCED estimates based on UN, 
1983 International Trade Statistics Yearbook, Vol. 1 (New York: 1985)  


 


14. By the late 1960s, growing awareness and public concern led to action by governments and industry in both 
industrial and some developing countries. Environmental protection and resource conservation policies and 
programmes were established, along with agencies to administer them. Initially policies focused on regulatory 
measures aimed at reducing emissions. Later a range of economic instruments were considered - taxation, 
pollution charges, and subsidies for pollution control equipment - but only a few countries introduced them. 
Expenditures rose, gradually at first, reaching 1.0 per cent and as high as 2.0 per cent of GNP in some 
industrial countries by the late 1970s.  


15. Industry also responded to these problems by developing new technologies and industrial processes 
designed to reduce pollution and other adverse environmental impacts. Expenditures on pollution control 
measures rose rapidly in some highly polluting industries; and corporations began to set up their own 
environmental policy and control units. Guidelines and codes of conduct were published covering safety of 
products and plant operations, trade practices, technology transfer, and international cooperation./7 National 
and international industry associations have also developed guidelines and voluntary codes of practice./8  


I am one of the patients of air pollution. When Japanese economy grew very rapidly, my asthma deteriorated. I 
am 39 years old. I was hospitalized when I was 18 until I was 23 because of my severe asthma. I had no joy of 
life, no joie de vivre in those five years. I got a job and went to work but I cannot work as long a time as ordinary 
people. For the last 10 years I can hardly work. And when the law was enacted, the law concerning the 
abatement of pollution, it has given me compensation. That is my only income, from the compensation that this 
law provides. And if I should suffer another disease on top of asthma, I really don't know what to do.  


Yoshi Suzuki 
Association of Patients of Pollution and Their Families 
WCED Public Hearing 
Tokyo, 27 Feb 1987  


16. The results were mixed, but during the decade a number of industrial countries experienced a significant 
improvement in environmental quality. There was a considerable roll back in air pollution in many cities and 
water pollution in many lakes and rivers. Certain chemicals were controlled.  


17. But these achievements were limited to some industrial countries. Taking the world as a whole, fertilizer 
run-off and sewage discharges into rivers, lakes, and coastal waters have increased, with resulting impacts on 
fishing, drinking water supply, navigation, and scenic beauty. The water quality of most major rivers has not 
markedly improved over the years. It is, in fact, worsening in many of them, as it is in many smaller rivers. 
Industrialized countries still suffer from 'traditional' forms of air and land pollution. Levels of sulphur and 
nitrogen oxides (NOV), suspended particulates, and hydrocarbons remain high and in some cases have 
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increased. Air pollution in parts of many Third World cities has risen to levels worse than anything witnessed in 
the industrial countries during the 1960s./9  


18. It is becoming increasingly clear that the sources and causes of pollution are far more diffuse, complex, and 
interrelated - and the effects of pollution more widespread, cumulative, and chronic - than hitherto believed. 
Pollution problems that were once local are now regional or even global in scale. Contamination of soils, 
ground-water, and people by agrochemicals is widening and chemical pollution has spread to every corner of 
the planet. The incidence of major accidents involving toxic chemicals has grown. Discoveries of hazardous 
waste disposal sites - at Love Canal in the United States, for example, and at Lekkerkek in the Netherlands, 
Vac in Hungary, and Georgswerder in the Federal Republic of Germany - have drawn attention to another 
serious problem.  


It is absolutely clear now that the present scale and rate of development of the productive forces require a 
different approach to the questions connected with environmental protection and rational utilization of natural 
resources. This is a task of immense economic and social significance. For actually it is a question of people's 
health and a caring approach to the national wealth of each country. Moreover, it is also a question of the 
future. And on the solution depends the conditions in which the coming generations will live.  


A. P. Semyonov 
Central Council of Trade Unions 
WCED Public Hearing 
Moscow, 8 Dec 1986  


19. In the light of this and the growth trends projected through the next century, it is evident that measures to 
reduce, control, and prevent industrial pollution will need to be greatly strengthened. If they are not, pollution 
damage to human health could become intolerable in certain cities and threats to property and ecosystems will 
continue to grow. Fortunately, the past two decades of environmental action have provided governments and 
industry with the policy experience and the technological means to achieve more sustainable patterns of 
industrial development.  


20. At the beginning of the 1970s, both governments and industry were deeply worried about the costs of 
proposed environmental measures. Some felt that they would depress investment, growth, jobs, 
competitiveness, and trade, while driving up inflation. Such fears proved misplaced. A 1984 survey by OECD of 
assessments undertaken in a number of industrial countries concluded that expenditures on environmental 
measures over the past two decades had a positive short term effect on growth and employment as the 
increased demand they generated raised the output of economies operating at less than full capacity. The 
benefits, including health, property, and ecosystem damages avoided, have been significant. More important, 
these benefits have generally exceeded costs./10  


21. Costs and benefits have naturally varied among industries.One method of estimating the cost of pollution 
abatement in industry compares expenditures on new plants and equipment that have pollution control facilities 
to hypothetical expenditures on new plants without such features. Studies using this comparison in the United 
States found that pollution abatement expenditures foe new plant and equipment for all manufacturing 
industries in that country in 1984 amounted to $4.53 billion, or 3.3 per cent of total new expenditures. The 
chemical industry spent $580 million (3.8 per cent) on such equipment./11 Similar studies in the Japanese steel 
industry found that new investment in pollution control equipment reached as high as 21.3 per cent of total 
investment in 1976 and even today remains around 5 per cent./12  


22. Firms involved in food processing, iron and steel, non-ferrous metals, automobiles, pulp and paper, 
chemicals, and electric power generation - all major polluters have borne a high proportion of the total pollution 
control investment by industry. Such costs provided a strong incentive for many of these industries to develop a 
broad range of new processes and cleaner and more efficient products and technologies. In fact, some firms 
that a decade ago established teams to research and develop innovative technologies to meet new 
environmental standards are today among the most competitive in their fields, nationally and internationally.  


23. Waste recycling and reuse have become accepted practices in many industrial sectors. In some 
industrialized countries technologies to scrub sulphur and nitrogen compounds from smokestack gases made 
remarkable advances in a relatively short time. New combustion techniques simultaneously raise combustion 
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efficiency and reduce pollutant emissions./13 Innovative products and process technologies are also currently 
under development that promise energy- and resource-efficient modes of production, reducing pollution and 
minimizing risks of health hazards and accidents.  


24. Pollution control has become a thriving branch of industry in its own right in several industrialized countries. 
High-pollution industries such as iron and steel, other metals, chemicals, and energy production have often led 
in expanding into the fields of pollution control equipment, detoxification and waste disposal technology, 
measurement instruments, and monitoring systems. Not only have these industries become more efficient and 
competitive, but many have also found new opportunities for investment, sales, and exports. Looking to the 
future, a growing market for pollution control systems, equipment, and services is expected in practically all 
industrialized countries, including NICs. 


II. Sustainable Industrial Development in a Global Context 


25. If industrial development is to be sustainable over the long term, it will have to change radically in terms of 
the quality of that development, particularly in industrialized countries. But this is not to suggest that 
industrialization has reached a quantitative limit, particularly in developing countries. Even today, according to 
UNIDO, world industrial output would have to be increased by a factor of 2.6 if consumption of manufactured 
goods in developing countries were to be raised to current industrial country levels./14 Given expected 
population growth, a five- to tenfold increase in world industrial output can be anticipated by the time world 
population stabilizes sometime in the next century. Such growth has serious implications for the future of the 
world's ecosystems and its natural resource base.  


Our ecological movement is not against industry, but we must think of the social function of industries and that 
pollution and progress are not the same thing. Pollution is not the synonym of progress and therefore time has 
come for new development concepts to come up. Pollution should not be a synonym of progress because we 
know that pollution is controlled and when you do not control pollution you are transferring this pollution to the 
community of the whole.  


Fabio Feldman 
Lawyer for Victims of Cubatao 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


26. In general, industries and industrial operations should be encouraged that are more efficient in terms of 
resource use, that generate less pollution and waste, that are based on the use of renewable rather than non 
renewable resources, and that minimize irreversible adverse impacts on human health and the environment.  


1. Industrialization in the Third World 


27. Growing populations and high proportions of young people in the Third World are leading to large increases 
in the labour force. Agriculture cannot absorb them. Industry must provide these expanding societies not only 
with employment but with products and services. They will experience massive increases in the production of 
basic consumer goods and a concomitant build-up of industrial infrastructure - iron and steel, paper, chemicals, 
building materials, and transportation. All this implies considerable increase in energy and raw material use, 
industrial hazards and wastes, accidents, and resource depletion.  


28. The problems and prospects for industrial development vary among the countries of the Third World, which 
differ greatly in size and resources. There are some large countries with abundant natural resources and a 
substantial domestic market that provide a base for wide-ranging industrial development. Smaller, resource-rich 
countries are trying to build up an export-oriented processing industry. Several developing countries have 
based much of their industrial development on export industries in garments, consumer electronics, and light 
engineering. In many countries, however, industrial development is restricted to a few consumer-goods 
industries that cater to relatively small domestic markets.  


29. The developing countries' share in world production of iron and steel rose from 3.6 per cent in 1955 to 17.3 
per cent in 1984, when four countries - Brazil, China, India, and the Republic of Korea - produced more than 10 
million tons of steel each, as much as in many medium-sized industrialized countries./15 At the same time that 
this industry is contracting in many developed countries, it is expected to expand by 38 million tons between 
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1982 and 1990 in the developing world. Latin America is projected to account for 41 per cent of this rise, 
Southeast Asia for 36 per cent, the Middle East for 20 per cent, and Africa for 1.3 per cent./16  


30. Many developing countries still depend heavily on their exports of minerals and other commodities, mostly 
in unprocessed or only intermediately processed forms. In the case of several major minerals such as 
aluminium and nickel, a few transnational corporations control the whole industry, from mining through final 
processing./17 Some countries have been moderately successful in increasing the share of refined products in 
their exports. Yet most of these 'manufactured' goods are processed further in the industrial country that 
imports them. Thus in 1980, only 39 per cent of all Third World exports of manufactured goods were ready for 
final use, while 43 per cent of its total exports were unprocessed./18 This ratio should improve as developing 
nations move into the further stages of processing. These improvements should be speeded up.  


31. The expected growth in basic industries foreshadows rapid increases in pollution and resource degradation 
unless developing countries take great care to control pollution and waste, to increase recycling and reuse, and 
to minimize hazardous wastes. These countries do not have the resources to industrialize now and repair the 
damage later; nor will they have the time, given the rapid pace of technological progress. They can profit from 
the improvements in resource and environmental management being achieved in industrialized countries, and 
so avoid the need for expensive clean-ups. Such technologies can also help them reduce ultimate costs and 
stretch scarce resources. And they can learn from the mistakes of developed countries,  


32. Economies of scale are no longer always the primary consideration. New technologies in communications, 
information, and process control allow the establishment of small-scale, decentralized, widely dispersed 
industries, thus reducing levels of pollution and other impacts on the local environment. There may, however, 
be trade-offs to be made: small-scale raw material processing, for example, is often labour-intensive and widely 
dispersed but intensive in the use of energy. Such dispersed industries could relieve big cities of some of their 
population and pollution pressures. They could provide non-farming jobs in the countryside, produce consumer 
goods that cater to local markets, and help spread environmentally sound technologies.  


2. Use of Energy and Raw Materials 


33. Industrial growth is widely seen as inevitably accompanied by corresponding increases in energy and raw 
material consumption. In the past two decades, however, this pattern appears to have fundamentally changed. 
As growth has continued in the developed market economies, the demand for many basic materials, including 
energy and water, has levelled off; in some cases, it has actually declined in absolute terms.  


34. Energy consumption per unit of GDP in OECD countries has been dropping at a rate of 1-3 per cent every 
year since the late 1960s. Between 1973 and 1983, these nations improved energy efficiency by 1.7 per cent 
annually./19 Industrial water consumption per unit of production has also declined. Older pulp and paper mills 
typically used about 160 cubic metres of water per ton of pulp; those built during the 1970s, however, used only 
70. With advanced techniques that keep water circulating within a closed system, and with proper staff training, 
use rates could be lowered to 20-30 cubic metres per ton of pulp./20  


35. An integrated steel mill uses about 80-200 tons of water for every ton of crude steel. However, since only 
about 3 tons of water per ton of crude steel are lost, mostly by evaporation, recycling can greatly reduce 
consumption./21 Closed water circulation systems are not unique to the steel industry or to developed market 
economies. Between 1975 and 1980, the chemical industry's output in the USSR increased by 76 per cent, but 
the total consumption of fresh water remained at the 1975 level./22 And between 1981 and 1986, Soviet 
industrial output increased by 25 per cent but industrial water consumption remained constant./23  


36. Declines in consumption of other raw materials began much earlier. In fact, the amount of raw materials 
needed for a given unit of economic output has been dropping over this entire century, except in wartime, for 
practically all non-agricultural commodities./24 A recent study of consumption trends of seven basic materials in 
the United States bears this out,/25 as do studies in Japan. Japan used only 60 per cent as much raw materials 
for every unit of industrial production in 1984 as it used in 1973./26 These efficiency trends do not result from a 
decline in manufacturing in favour of service industries, for over these periods the output of the manufacturing 
sector continued to grow The productivity and efficiency of resource use are constantly improving, and 
industrial production is steadily switching away from heavily material intensive products and processes.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


37. The two oil price hikes of the 1970s shocked many countries into saving money by promoting conservation 
measures, switching to other fuels, and raising overall energy efficiency. These events demonstrated the 
importance of energy pricing policies that take into account their current stock, depletion rates, availability of 
substitutes, and any unavoidable environmental damage associated with their extraction or processing. (See 
Chapter 7.) They also indicated the potential of similar pricing policies for other raw materials.  


I think there must be a persistent push, a persistent effort towards establishing some kind of international code 
for areas of technologies having high environmental risks. At the moment not many in Indonesia would be 
considered as very knowledgeable industries. We need also this kind of thing in order to guarantee some kind 
of minimum safety for countries like ours to develop within the context of international economic relations.  


Speaker from the floor 
WCED Public Hearing 
Jakarta, 26 March 1985  


38. Some have referred to these processes as the increasing 'de-materialization' of society and the world 
economy. Yet even the most industrially advanced economies still depend on a continued supply of basic 
manufactured goods. Whether made domestically or imported, their production will continue to require large 
amounts of raw materials and energy, even if developing countries progress rapidly in the adoption of resource-
efficient technologies. To sustain production momentum on a global level, therefore, policies that inject 
resource efficiency considerations into economic, trade, and other related policy domains are urgently needed, 
particularly in industrial countries, along with strict observance of environmental norms, regulations, and 
standards.  


3. Promises and Risks of New Technologies 


39. Technology will continue to change the social, cultural, and economic fabric of nations and the world 
community. With careful management, new and emerging technologies offer enormous opportunities for raising 
productivity and living standards, for improving health, and for conserving the natural resource base. Many will 
also bring new hazards, requiring an improved capacity for risk assessment and risk management. (See 
Chapter 12.)  


40. Information technology based chiefly on advances in micro-electronics and computer science is of particular 
importance. Coupled with rapidly advancing means of communication, it can help improve the productivity, 
energy and resource efficiency, and organizational structure of industry.  


41. New materials such it fine ceramics, rare metals and metal alloys, high-performance plastics, and now 
composites allow more flexible approaches to production. They also contribute to energy and resource 
conservation, as in general they require less energy to manufacture and, being lighter, contain less matter than 
conventional materials.  


42. Biotechnology will have major implications for the environment. The products of genetic engineering could 
dramatically improve human and animal health. Researchers are finding new drugs, new therapies, and new 
ways of controlling disease vectors. Energy derived from plants could increasingly substitute for non-renewable 
fossil fuels. New high-yield crop varieties and those resistant to unfavourable weather conditions and pests 
could revolutionize agriculture. Integrated pest management will become more common. Biotechnology could 
also yield cleaner and more efficient alternatives to many wasteful processes and polluting products. New 
techniques to treat solid and liquid wastes could help solve the pressing problem of hazardous waste 
disposal./27  


43. Advances in space technology, now the almost exclusive domain of industrial countries, also hold promise 
for the Third World, even for agriculture-based economies. Weather forecasting services provided through a 
satellite and communications network can help farmers in deciding when to plant, water, fertilize, and harvest 
crops. Remote sensing and satellite imagery could facilitate optimal use of the Earth's resources, permitting the 
monitoring and assessment of long-term trends in climatic change, marine pollution, soil erosion rates, and 
plant cover. (See Chapter 10.)  


44. These new technologies and the Green Revolution blur the traditional distinctions between agriculture, 
industry, and services. And they make it possible for developments in one sector to more radically affect those 
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in another. Agriculture has become virtually an 'industry' in developed countries. Agriculture-related services - 
especially for regional weather forecasting, storage, and transport - are becoming ever more important. New 
techniques of tissue culture and genetic engineering could soon generate plant strains able to fix nitrogen from 
the air, a development that would drastically affect the fertilizer industry, but that would also reduce the threat of 
pollution by agrochemicals.  


45. The chemical and energy industries are moving increasingly into the seeds business, providing new seeds 
that meet specific local conditions and requirements - but that may also need specific fertilizers and pesticides. 
Here research and development, production, and marketing need to be carefully guided so as not to make the 
world even more dependent on a few crop varieties - or on the products of a few large transnational  


46. Yet new technologies are not all intrinsically benign, nor will they have only positive impacts on the 
environment. The large-scale production and widespread use of new materials, for example, may create 
hitherto unknown health hazards (such as the use of gallium arsenate in the microchip industry.)/28 Risk 
research might be carried out and products manufactured where safeguards are weak or where people are 
unaware of the dangers. The need for caution in introducing a new technology is reinforced by the experience 
of the Green Revolution, which, despite formidable achievements, raises concerns over dependence on 
relatively few crop strains and large doses of agrochemicals. New life forms produced by genetic engineering 
should be carefully tested and assessed for their potential impact on health and on the maintenance of genetic 
diversity and ecological balance before they are introduced to the market, and thus to the environment./29  


III. Strategies for Sustainable Industrial Developm ent 


47. Resource and environmental considerations must be integrated into the industrial planning and decision-
making processes of government and industry. This will allow a steady reduction in the energy and resource 
content of future growth by increasing the efficiency of resource use, reducing waste, and encouraging 
resource recovery and recycling.  


1. Establish Environmental Goals, Regulations, Ince ntives, and Standards 


48. In dealing with industrial pollution and resource degradation, it is essential that industry, government, and 
the public have clear benchmarks. Where the workforce and financial resources permit, national governments 
should establish clear environmental goals and enforce environmental laws, regulations, incentives, and 
standards on industrial enterprises. In formulating such policies, they should give priority to public health 
problems associated with industrial pollution and hazardous wastes. And they must improve their 
environmental statistics and data base relating to industrial activities.  


49. The regulations and standards should govern such matters as air and water pollution, waste management, 
occupational health and safety of workers, energy and resource efficiency of products or processes, and the 
manufacture, marketing, use, transport, and disposal of toxic substances. This should normally be done at the 
national level, with local governments being empowered to exceed, but not to lower, national norms. In 
preparing environmental regulations, it is important that flexible systems are adopted without specifying a 
particular process or technology and recognizing that governments differ greatly in their capacity to formulate 
legal standards and enforce them.  


50. Regulations to control the impacts of industrial activity across national boundaries and on the international 
commons are also needed. Existing or future international conventions dealing with transfrontier pollution or 
management of shared natural resources should enshrine certain key principles:  


• the responsibility of every state not to harm the health and environment of other nations,  


• liability and compensation for any damage caused by transfrontier pollution, and  


• equal right of access to remedial measures by all parties concerned.  
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2. Make More Effective Use of Economic Instruments 


51. Pollution is a form of waste, and a symptom of inefficiency in industrial production. When industries 
recognize pollution as a cost, they are sometimes motivated to make investments in improved products and 
processes to increase efficiency and hence to reduce the pollution and waste they generate, particularly when 
there are economic incentives to do so, it largely depends on whether such investments will increase their 
economic performance.  


52. But there are limits to what society can expert industry operating in competition with other industries to do 
voluntarily. Regulations imposing uniform performance standards are essential to ensure that industry makes 
the investments necessary to reduce pollution and waste and to enable them to compete on an equal footing.  


53. Air and water have traditionally been regarded as 'free' goods, but the enormous costs to society of past 
and present pollution show that they are not free. The environmental costs of economic activity are not 
encountered until the assimilative capacity of the environment has been exceeded. Beyond that point, they 
cannot be avoided. They will be paid. The policy question is how and by whom they will be paid, not whether. 
Basically, there are only two ways. The costs can be 'externalized' - that is, transferred to various segments of 
the community in the form of damage costs to human health, property, and ecosystems. Or they can 
'internalized' - paid by the enterprise. The enterprise may invest in measures to prevent the damages and, if the 
market for its product allows, pass the costs along to the consumer. Or it may invest in measures to restore 
unavoidable damage replanting forests, restocking fish, rehabilitating land after mining. Or it may compensate 
victims of health and property damage. In these cases, too, the costs may be passed on to the consumer.  


54. Enterprises may be encouraged to invest in preventive, restorative, or compensatory measures with 
subsidies of various kinds. Indeed, in most industrialized and many developing countries, subsidies are a 
common way of encouraging companies to invest in measures needed to prevent external damage. But in this 
case, of course, it is the taxpayer who pays, rather than the consumer of the product. Moreover, if the subsidies 
are large and paid to industries operating in an international market, they can lead to trade distortions and 
should be avoided.  


55. In 1972, the member countries of OECD agreed to base their environmental policies on a Polluter Pays 
Principle (PPP)./30 Essentially an economic efficiency measure, PPP is intended to encourage industries to 
internalize environmental costs and reflect them in the prices of products. At the same time, state regulations in 
CMEA countries are carried out through government bodies that allow environmental concerns to be taken into 
account.  


We move towards attacking the sources and not the effects. But we also meet environmental questions in our 
markets, among our own employees and in our local environment. This definitely provides experiences that 
underline the need for a more complete and comprehensive thinking about the systems of which environment 
becomes an integral part. We also, as industry, meet the problems of international relations and environment, 
unfortunately very often in the way of hidden trade barriers or difficulties in cooperation between authorities.  


Rolf Marstrander 
Director, Environment Affairs, Norsk Hydro 
WCED Public Hearing 
Oslo, 24-25 June 1985  


56. In the case of OECD, the guidelines on PPP were intended to discourage subsidies that could lead to 
distortions in trade. Countries agreed to phase out the use of subsidies over varying periods of time. (See 
Chapter 3 for the application of PPP to international trade and investment.)  


57. Incentives to reduce pollution can be enhanced by other measures. Energy and water pricing policies, for 
example, can push industries to consume less. Product redesign and technological innovations leading to safer 
products, more efficient processes, and recycling of raw materials can also be promoted by a more effective, 
integrated use of economic incentives and disincentives, such as investment tax breaks, low-interest loans, 
depreciation allowances, pollution or waste charges, and non-compliance fees.  


58. Sometimes the way in which other policy objectives are promoted unintentionally reduces the effectiveness 
of environmental programmers. For example, subsidies on raw materials or water supply or energy to promote 
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the development of industry in remote areas may well dilute the pressure to conserve resources. Governments 
should examine whether existing economic policies, instruments, or subsidies provided to various industry-
based programmes and projects contribute effectively to the promotion of environmentally sound and resource 
efficient practices.  


3. Broaden Environmental Assessments 


59. An increasing number of countries require that certain major investments be subject to an environmental 
impact assessment. This broader environmental assessment should he applied not only to products and 
projects, but also to policies and programmed, especially major macroeconomic, finance, and sectoral policies 
that induce significant impacts on the environment.  


60. Many developing countries, particularly in Asia and Latin America, have adopted systems for environmental 
impact assessment. But the lack of institutional capacity and skilled personnel mean that these are often 
conducted by outside consultants, without quality checks. In some cases, government authorities would benefit 
from a second opinion on the environmental documentation they receive. Interested governments should create 
an independent international assessment body to help developing countries, upon request, evaluate the 
environmental impact and sustainability of planned development projects.  


4. Encourage Action by Industry 


61. Industry's response to pollution and resource degradation has not been and should not be limited to 
compliance with regulations. It should accept a broad sense of social responsibility and ensure an awareness 
of environmental considerations at a levels. Towards this end, all industrial enterprises, trade associations, and 
labour unions should establish company wide or industry-wide policies concerning resource and environmental 
management, including compliance with the laws and requirements of the country in which they operate.  


62. International trade associations play a major role in Betting standards and disseminating information, which 
must be significantly expanded. They should establish and make widely available sectoral guidelines for 
assessing the sustainability and potential hazards of new facilities, for developing accident contingency plans, 
and for selecting pollution control or waste treatment technologies. Such key industry associations as the 
International Chamber of Commerce and the European Council of Chemical Manufacturers' Federation that 
have taken important and encouraging leadership roles in dealing with environmental issues should now take a 
lead in addressing the broader concerns inherent in sustainable development.  


63. With limited resources at their disposal, small and medium- sized industries often find themselves unable to 
afford the changes necessary to meet environmental regulations and product controls. Small scale businesses 
such as metal working, machine tools, printing, and tanning and dying are frequently among the worst 
offenders of environmental regulations in any country. New technologies, especially micro-electronics, already 
allow small industries inexpensive means to control an entire production process. Energy-saving biological 
systems may be well suited to the needs of small and medium sized industries for pollution control or waste 
disposal.  


64. Small and medium scale enterprises, constituting the largest segment of industry in most nations, need 
information and may in some cases require financial and technical assistance from the public sector. 
Management and worker training can help them incorporate cleaner technologies and environmental planning 
into work patterns. Governments should encourage cooperative efforts smaller firms in joint research and 
development on environmental issues, for example, or joint use of pollution control or waste treatment facilities.  


5. Increase Capacity to Deal with Industrial Hazard s 


65. Chemical products have greatly improved health and life expectancies; increased agricultural production; 
raised comfort, convenience, and the general quality of life; and expanded economic opportunities. The 
chemical industry is also one of the most dynamic sectors in most countries, including many developing ones. 
Yet this industry, together with its products, can have a particularly severe impact on the environment. It has 
given rise to a host of new problems both of product and process pollution. It continues to generate an 
increasingly wider range of products and wastes whose effects, especially long-term ones, on human health 
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and the environment are not precisely known. Major accidents have taken place, and the safety record of the 
industry has been challenged in recent years.  


66. In a world more and more dependent on chemical products and highly complex large-scale technologies, 
accidents with catastrophic consequences are likely to increase. Some of the heavy metals and non-metallic 
minerals, such as asbestos, also pose serious hazards to health and the environment. Various hazardous 
products and processes are already built into current systems of production and the technological structure of 
contemporary society, and it will be a long time before these can be replaced with less dangerous, inherently 
safer technologies and systems. Some highly toxic chemicals that are known to cause cancer and birth defects 
and have long-term genetic effects are already in the environment in significant concentrations, and may take 
decades to be diffused.  


5.1 Chemicals 


67. Chemicals represent about 10 per cent of total world trade in terms of value,/31 some 70,000-80,000 
chemicals are now on the market - and hence in the environment./32 The figure is only an informed estimate 
because no complete inventory has been done. Some 1,000-2,000 new chemicals enter the commercial market 
each year, many without adequate prior testing or evaluation of effects.  


68. According to a U.S. National Research Council sample of 65,725 chemicals in common use, data required 
for complete health hazard evaluations were available for only 10 per cent of pesticides and 18 per cent of 
drugs. No toxicity data existed for nearly 80 per cent of the chemicals used in commercial products and 
processes inventoried under the Toxic Substances Control Act./33 This situation is now beginning to change as 
governments move gradually from a system of post-market testing to one of pre-market testing of all new 
chemicals.  


69. By 1986, more than 500 chemicals and chemical products had been banned altogether or had their uses 
severely restricted in the country of origin./34 In addition, an unknown number of chemicals are withdrawn from 
clearance processes every year in the light of control agency concerns, or are never submitted to national 
control agencies for clearance. Some of these end up on the export market.  


70. In industrial countries, in an increasingly interdependent and effective system, chemical control agencies 
share test results and notify each other of new restrictions on chemicals. A ban or restriction in one country is 
thus often quickly followed by a review and appropriate action in the others.  


71. Importing developing countries do not, as a rule, share in this system. Recently, some industrial countries 
undertook to require their industry to provide a one-time notification to importing countries of chemicals that 
they have formally banned or severely restricted. They agreed to provide prior notification of the proposed 
export/import of such chemicals and they also agreed to provide the importing country with the information that 
led them to ban or restrict the chemical, if it is requested. While the intent behind this system is laudable, it is 
difficult to see how it can work for importing countries that have no control institutions to receive the notification 
or professional capacity to assess the information.  


72. Third World importers have no way to effectively control trade in chemicals that have been banned or 
severely restricted in exporting countries. Thus these countries badly need the infrastructure to assess the risks 
associated with chemical use. In view of the seriousness of this situation, the Commission recommends that all 
governments, particularly those of the major chemical-producing countries, should:  


• undertake that no new chemicals be placed on international markets until the health and environmental 
impacts have been tested and assessed;  


• reinforce on-going efforts to obtain international agreement on the selection of existing chemicals for 
priority testing, on criteria and procedures for their assessment, and on a system for international sharing 
of the tasks and the resources required;  


• strictly regulate the export to developing countries of those chemicals for which authorization for domestic 
sale has not been sought or given, by extending requirements for prior notification and information 
exchange to them; and  
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• support the establishment in existing regional organizations of units qualified to receive such prior 
notification and information, to assess it and to advise governments in the region on the risks associated 
with the use of these chemicals, in order to permit individual governments to weigh these risks against 
benefits they may perceive from importation of the chemicals.  


73. Consumer awareness should be increased. Governments should encourage the establishment of 
information centres on chemical products used by consumers and strengthen the international networks of 
information exchange, assessment, and data banks now evolving in the UN and elsewhere./35 Another 
essential step is the adoption and enforcement of regulations on the packaging and labelling of chemicals 
whose use may be potentially harmful, to ensure that clear directions are provided in common local languages. 
Consumer unions and other non-governmental organizations should take the lead in collecting and distributing 
comparative risk information on ingredients in consumer products such as cleaning agents and pesticides.  


The most explosive development in the establishment of chemical and pollutive industry has come in 
developing countries. This is an outright danger. The last accidents are but a few of those that may come. 
However, we recognize that considerable responsibility tests on the trade union movement in the individual 
countries in pressing for influence on authorities and managements to avoid both such accidents and 
investments from companies that do net follow acceptable standards.  


Technology development has improved environment in the industrial parts of the world. The new production 
and information systems make it more difficult, then, for the developing countries to use cheap labour as a 
means to attract industry to their countries. The future for these countries does not look very bright, unless the 
international society takes it upon itself to affect a sharing of production technology and resources. This is 
politically difficult indeed.  


Juul Bjerke 
International Confederation of Free Trade Unions 
WCED Public Hearing 
Oslo, 24-25 June 1985  


74. The chemical producer and user industries, as the source of the risks associated with chemicals and as the 
greatest beneficiary of their use should bear the responsibility for ensuring (and the liability for not ensuring) 
that their products meet the highest standards of safety, have the fewest adverse side effects on health and the 
environment, and are handled with appropriate care by workers and users. This will require the fullest possible 
disclosure of information about the properties and production processes of chemical substances and on 
comparative risks, not only to the regulatory authorities but also to the workers, consumers, and residents of 
the community in which a chemical industry operates.  


5.2 Hazardous Wastes 


75. Industrialized countries generate about 90 per cent of the world's hazardous wastes. Although all estimates 
have a wide margin of error, given considerable differences in definition of 'hazardous waste', in 1984 some 
325 million to 375 million tons were generated worldwide,/36 around 5 million tons of which were in the newly 
industrialized and developing areas of the world./37  


76. In OECD member countries alone, thousands of waste disposal sites exist, many of which are likely to 
require some form of remedial action. Clean-up is expensive: Estimates include $10 billion for the Federal 
Republic of Germany, more than $1.5 billion for the Netherlands, $20-100 billion for the United States, and at 
least $60 million for Denmark (in 1966 dollars)./38 A large number of potentially hazardous sites may also exist 
in concentrated industrial-urban areas in centrally planned economies as well as in developing countries. Some 
form of government intervention is required through regulatory action or financial support.  


77. Waste management in developing countries suffers from a variety of problems. Frequent and heavy rains in 
the tropics, for instance, leach wastes into the soils under landfills or even cause them to overflow. With little or 
no pretreatment of wastes, this could contaminate water supplies or cause local people to be directly exposed 
to the wastes. Land-filling generally occurs close to industrial states that are surrounded by poor 
neighbourhoods or shanty towns./39 These dangers point up the need for land use planning in developing 
countries, and the mote urgent need to actually implement and enforce such plans.  
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78. The overriding policy objective must be to reduce the amount of waste generated and to transform an 
increasing amount into resources for use and reuse. This will reduce the volume that otherwise must be treated 
or disposed of through incineration, land disposal, or dumping at sea. This is first and foremost a problem of 
industrialized countries. But it is also a problem in NICs and developing countries, where rapid industrialization 
is bringing the same severe problems of hazardous waste management.  


78. The amount of wastes crossing national frontiers is increasing and is likely to continue to do so. Between 
1962 and 1983, wastes transported in Western Europe for disposal in another country virtually doubled, 
reaching some 250,000- 425,000 tons (1-2 per cent of the total hazardous wastes generated)./40 This increase 
may be attributed partly to the availability of relatively low-cost, legal, land-based disposal facilities in some 
countries. For example, about 4,000 shipments of hazardous wastes went from the Netherlands to the German 
Democratic Republic in 1984. And the Federal Republic of Germany sent about 20,000 shipments to the 
German Democratic Republic the preceding year. International transport of wastes meant for disposal at sea, 
either by incineration or dumping, amounted to about 1.8 million tons in 1983./41 Small and poor countries are 
especially vulnerable to offshore dumping, as has occurred in the waters of the Pacific and the Caribbean.  


80. Some countries have recently proposed what amounts to a commodity trade in hazardous (including 
radioactive) wastes. Strengthened international cooperation in this area is vitally important, and several 
international bodies have taken up the matter./42 An international agreement currently being developed by 
OECD is to be based on three important principles: equally strict controls on shipments to non member 
countries; prior notification to and consent from the country of final destination, whether member or non-
member country; and a guarantee of existence of adequate disposal facilities in the recipient country. UNEP 
has drawn up extensive draft guidelines, but as of now there is no effective mechanism either to monitor or to 
control hazardous waste trade and dumping./43 Governments and international organizations must more 
actively support efforts to achieve an effective international regime to control the transfrontier movement of 
hazardous wastes.  


5.3 Industrial Accidents 


81. Accidents involving toxic chemicals and radioactive materials can occur in plants in any region. According 
to a survey carried out by the U.S. Environmental Protection Agency, 6,928 accidents of varying severity 
occurred at U.S. plants between 1980 and 1965 - an average of five a day./44  


82. In 1984, liquid gas storage tanks exploded in Mexico City, killing 1,000 people and leaving thousands more 
homeless. Only months after the Bhopal tragedy in India, which killed over 2,000 people and injured 200,000 
more, an accident at a plant in West Virginia in the United States operated by the parent company of the 
Bhopal facility resulted in emergency evacuation of residents and some health problems. The accidental 
release in 1976 of the highly toxic and mutagenic chemical dioxin at Seveso, Italy, and the ensuing saga of 
drums of contaminated soil being passed around Europe, also showed that in industrial countries regulations 
can be evaded and minimum safety standards breached.  


83. In early November 1986, a fire at a warehouse of a chemicals manufacturer in Basel, Switzerland, sent 
toxic fumes into France and the Federal Republic of Germany and released toxic chemicals into the Rhine, 
causing massive fish kills and affecting the vital water supply in countries downstream, all the way to the 
Netherlands. Scientists investigating the Rhine agreed that it could be years before the damaged riverine 
ecosystems would return to their former statue./45  


84. Thus incidents at Mexico City, Bhopal, Chernobyl, and Basel - all occurring within the short lifetime of this 
Commission raised public concern about industrial disasters. They also demonstrated the likelihood of 
significant increases in the frequency and magnitude of industrial accidents with catastrophic consequences.  


85. These events point to the need to strengthen national capabilities and the framework for bilateral and 
regional cooperation. National and local governments should:  


• survey hazardous industrial operations and adopt, and enforce regulations or guidelines on the safe 
operation of industrial plants and on the transport, handling, and disposal of hazardous materials;  
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• adopt land use policies or regional development plans that would require or provide incentives to 
industries that have a high pollution or accident potential to locate away from population centres, and that 
would discourage people from moving close to plants and waste disposal sites;  


• ensure that plant workers are provided with full information about the products and technologies they 
handle, and are given adequate training in safe operational procedures and emergency preparedness; 
and  


• involve local governments and community residents in major siting decisions and emergency 
preparedness planning.  


In industry, we feel it must now be made mandatory for any firm that is potentially polluting nature through liquid 
gas or particle emissions to enrol their staff in short but instructive courses of environmental education. Too 
often firms pollute not just through accident or design but through gross ignorance by the labour involved of the 
destructive effect on the environment.  


Donald Aubrey 
Society to Overcome Pollution 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


86. Increasingly, the consequences of accidents may seriously affect neighbouring countries. Nations should 
enter into arrangements with other nations that could be seriously affected by an accident in hazardous 
facilities located on its territory, under which they would agree to:  


• notify each other of the location and essential characteristics of existing hazardous installations, an 
accident in which could spill over and affect lives, property, and ecosystems in the other;  


• prepare contingency plans covering potential accidents in these installations;  


• provide prompt alert, full information, and mutual assistance in case of accidents;  


• establish criteria for selection of sites for new hazardous facilities, which would then be subject to the 
above; and  


• establish standards for the liability and compensation for any damage caused by transfrontier pollution.  


87. Industrial accidents and their consequences are to a large extent unpredictable. In order to better identify 
risks, governments, international organizations, and industry itself should promote further development of 
technology/risk assessment methodologies, establish data banks on such assessments conducted, and make 
them easily available to all countries.  


6. Strengthen International Efforts to Help Develop ing Countries 


88. Pollution-intensive, resource-based industries are growing fastest in developing countries. These 
governments will thus have to substantially strengthen their environmental and resource management 
capabilities. Even where policies, laws, and regulations on the environment exist, they may not be consistently 
enforced. Many developing nations have begun to build up their educational and scientific infrastructure, but 
their technical and institutional capacity for making the most of imported or new technologies remains small. 
Some countries thus continue to depend on outside technical and managerial skills for the maintenance of 
industrial operations. For lack of capital, they often find that a new industry can only be started with the support 
of foreign aid, commercial loans, a direct investment, or a joint venture with a transnational corporation.  


89. The importance of private investment and the key role of transnational corporations have already been 
highlighted. (See Chapter 3.) It is inconceivable that a successful transition to sustainable development can be 
achieved unless the policies and practices are reoriented around sustainable development objectives. Those 
external agencies that support and facilitate private investment, particularly export credit and investment 
insurance organizations, should also incorporate sustainable development criteria into their policies and 
practices.  
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90. The problems of developing-country governments are compounded by the vagaries of the international 
economic system, such as high debts, high interest rates, and declining terms nf trade for commodities. These 
do not encourage hard-pressed governments to spend high proportions of their meagre resources on 
environmental protection and resource management. (See Chapter 3.)  


91. The developing countries themselves will eventually have to bear the consequences of inappropriate 
industrialization, and the ultimate responsibility for ensuring the sustainability of their development rests with 
each government. They must define their own environmental goals and development objectives, and establish 
clear priorities among competing demands on their scarce resources. They will also need to search for more 
self-reliant means of industrial and technological development. The choices are theirs, but they will need all the 
assistance - technical, financial, and institutional - that the international community can muster to help them set 
an environmentally sound and sustainable course of development.  


92. Large industrial enterprises, and transnational corporations in particular, have a special responsibility. They 
are repositories of scarce technical skills, and they should adopt the highest safety and health protection 
standards practicable and assume responsibility for safe plant and process design and for staff training. The 
transnational should also institute environmental and safety audits of their plants measured against standards 
at other subsidiaries, not just against those of other local companies, which may have less stringent 
requirements These audits and their follow-up should be made available to governments and other interested 
parties.  


93. Particular care is required in dealing with toxic chemicals and hazardous wastes, and in contingency 
planning for accidents. The views of non-governmental organizations and the local community should be 
sought in planning new industrial facilities. The relevant national and local authorities must be fully informed 
about the properties, potentially harmful effects, and any potential risks to the community of the technology, 
process, or product being introduced. The necessary information should be disclosed to nearby residents in an 
easily understandable manner. The enterprises must cooperate with the local government, and community in 
contingency planning and in devising clearly defined mechanisms for relief and compensation to pollution or 
accident victims.  


94. Many developing countries need information on the nature of industry-based resource and environmental 
problems, on risks associated with certain processes and products, and on standards and other measures to 
protect health and ensure environmental sustainability. They also need trained people to apply such information 
to local circumstances. International trade associations and labour unions should develop special 
environmental training programmes for developing countries and disseminate information on pollution control, 
waste minimization, and emergency preparedness plans through local chapters. 
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1. By the turn of the century, almost half the world will live in urban areas - from small towns to huge 
megacities./1 The world's economic system is increasingly an urban one, with overlapping networks of 
communications, production, and trade./2 This system, with its flows of information, energy, capital, commerce, 
and people, provides the backbone for national development. A city's prospects - or a town's - depend critically 
on its place within the urban system, national and international. So does the fate of the hinterland, with its 
agriculture, forestry, and mining, on which the urban system depends.  


2. In many nations, certain kinds of industries and service enterprises are now being developed in rural areas. 
But they receive high-quality infrastructure and services, with advanced telecommunications systems ensuring 
that their activities are part of the national (and global) urban-industrial system. In effect, the countryside is 
being 'urbanized'.  


Table 9-1  


Proportion of Population Living In Urban Areas, 1950-2000 


   1950  1985  2000  
   (Per cent)  
World Total  29.2  41.0  46.6  
More Developed Regions  53.8  71.5  74.4  
Less Developed Regions  17.0  31.2  39.3  
Africa  15.7  29.7  39.0  
Latin America  41.0  69.0  76.8  
(Temperate South America)  (64.8)  (84.3)  88.6  
(Tropical South America)  (35.9)  (70.4)  (79.4)  
Asia  16.4  28.1  35.0  
(China)   (11.0)  (20.6)  (25.1)  
(India)  (17.3)  (25.5)  (34.2)  
    


(in Millions)  
World Total  734.2  1982.8  2853.6  
More Developed Regions  447.3  838.8  949.9  
Less Developed Regions     1144.0  1903.7  
Africa  35.2  164.5  340.0  
Latin America  67.6  279.3  419.7  
Asia  225.8  791.1  1242.4  
 
Source: 'Urban and Rural Population Projections. 1984 Unofficial Assessment', Population Division. United 
Nations, New York.  
 


I. The Growth of Cities 


3. This is the century of the 'urban revolution'. In the 35 years since 1950, the number of people living in cities 
almost tripled, increasing by 1.25 billion. In the more developed regions, the urban population nearly doubled, 
from 447 million to 838 million. In the less developed world, it quadrupled, growing from 286 million to 1.14 
billion. (See Table 9-1.)  


4. Over only 60 years, the developing world's urban population increased tenfold, from around 100 million in 
1920 to close to 1 billion in 1980. At the same time, its rural population more than doubled.  


• In 1940, only one person in eight lived in an urban centre, while about one in 100 lived in a city with a 
million or more inhabitants (a 'million city').  


• By 1960, more than one in five persons lived in an urban centre, and one in 16 in a 'million city'.  
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• By 1980, nearly one in three persons was an urban dweller and one in 10 a 'million city' resident./3  


5. The population of many of sub-Saharan Africa's larger cities increased more than sevenfold between 1950 
and 1980 Nairobi, Dar es Salaam, Nouakchott, Lusaka, Lagos, and Kinshasa among them./4 (See Table 9-2.) 
During these same 30 years, populations in many Asian and Latin American cities (such as Seoul, Baghdad, 
Dhaka, Amman, Bombay, Jakarta, Mexico City, Manila, Sao Paulo, Bogota, and Managua) tripled or 
quadrupled. In such cities, net immigration has usually been a greater contributor than natural increase to the 
population growth of recent decades.  


6. In many developing countries, cities have thus grown far beyond anything imagined only a few decades ago 
and at speeds without historic precedent. (See Box 9-1.) But some experts doubt that developing nations will 
urbanize as rapidly in the future as in the last 10-40 years, or that megacities will grow as large as UN 
projections suggest. Their argument is that many of the most powerful stimuli to rapid urbanization in the past 
have less influence today, and that changing government policies could reduce the comparative attractiveness 
of cities, especially the largest cities, and slow rates or urbanization.  


7. The urban population growth rate in developing countries as a whole has been slowing down from 5.2 per 
cent per annum in the late 1950s to 3.4 per cent in the 1950s./5 It is expected to decline even further in the 
coming decades. Nevertheless, if current trends hold. Third World cities could add a further three-quarters of a 
billion people by the year 2000. Over the same time, the cities of the industrial world would grow by a further 
111 million./6  


8. These projections put the urban challenge firmly in the developing countries, in the space of just 15 years (or 
about 5,500 days), the developing world will have to increase by 65 per cent its capacity to produce and 
manage its urban infrastructure, services, and shelter - merely to maintain present conditions. And in many 
countries, this must be accomplished under conditions of great economic hardship and uncertainty, with 
resources diminishing relative to needs and rising expectations.  


Table 9-2 


Examples of Rapid Population Growth in Third World Cities 


   1950  Most Recent Figure  UN Projections for 
2000  


Mexico City 3.05  16.0 (1982) 22.3 
Sao Paulo 2.7  12.6 (1980) 24.0 
Bombay 3.0 (1951) 8.2 (1981) 16.0 
Jakarta 1.45  6.2 (1977) 12.8 
Cairo 2.5  8.5 (1979) 13.2 
Delhi 1.4 (1951) 5.8 (1981) 9.6 
Manila 1.78  5.5 (1980) 11.1 
Lagos 0.27 (1952) 4.0 (1980) 8.3 
Bogota 0.61  3.9 (1985) 9.6 
Nairobi 0.14  0.83 (1979) 5.3 
Dar es Salaam 0.15 (1960) 0.9 (1981) 4.6 
Greater Khartoum 0.18  1.05 (1978) 4.3 
Amman 0.03  0.78 (1978) 1.5 
Nouakchott 0.0058  0.25 (1982) 1.1 
Managua 0.11  0.51 (1980) 1.1 
Santa Cruz 0.059  0.26 (1976) 1.0 
 
Source: Recent census data used whenever possible; if none available, an estimate by the city government or 
a local research group has been used. UN projections for the year 2000 from Department of International 
Economic and Social Affairs, Estimates and Projections of Urban. Rural and City Populations 1950-2025 (the 
1982 Assessment). ST/ESA/SER.R/58. New York. 1985 and from UN, Urban, Rural and City Populations 1950-
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2000 (as Assessed in 1978). Population Studies No. 68 (New York, 1980). Other data from Jorge E. Hardoy 
and David Satterthwaite, Shelter: Need and Response (Chichester, UK: John Wiley & Sons, 1981), with some 
figures updated with more recent census data.  


 


1. The Crisis in Third World Cities 


9. Few city governments in the developing world have the power, resources, and trained staff to provide their 
rapidly growing populations with the land, services, and facilities needed for an adequate human life: clean 
water, sanitation, schools, and transport. The result is mushrooming illegal settlements with primitive facilities, 
increased overcrowding, and rampant disease linked to an unhealthy environment.  


Box 9-1  


Dominating Cities 


Nairobi, Kenya: In 1975, Nairobi had 57 per cent of all Kenya's manufacturing employment and two-thirds of its 
industrial plants. In 1979, Nairobi contained around 5 per cent of the national population.  


Manila, Philippines: Metropolitan Manila produces one-third of the nation's gross national product, handles 70 
per cent of all imports, and contains 60 per cent of the manufacturing establishments. In 1981, it contained 
around 13 per cent of the national population.  


Lima, Peru: The metropolitan area of Lima accounts for 43 per cent of gross domestic product, for four-fifths of 
bank credit and consumer goods production, and for more than nine-tenths of capital goods production in Peru. 
In 1981, it was home to around 21 per cent of Peruvians.  


Lagos, Nigeria: In 1978, Lagos' metropolitan area handled over 40 per cent of the nation's external trade, 
accounted for over 57 per cent of total value added in manufacturing, and contained over 40 per cent of 
Nigeria's highly skilled workers. It contains only some 5 per cent of the national population.  


Mexico City, Mexico: In 1970, with some 24 per cent of Mexicans living there, the capital contained 30 per cent 
of the manufacturing jobs, 28 per cent of employment in commerce, 38 per cent of jobs in services, 69 per cent 
of employment in national government, 62 per cent of national investment in higher education, and 80 per cent 
of research activities. In 1965, it contained 44 per cent of national bank deposits and 61 per cent of national 
credits.  


Sao Paulo, Brazil: Greater Sao Paulo, with around one-tenth of Brazil's national population in 1980, contributed 
one-quarter of the net national product and over 40 per cent of Brazil's industrial value-added.  


Source: J.E. Hardoy and D. Satterthwaite, 'Shelter, Infrastructure and Services in Third World Cities', Habitat 
International, Vol. 10, No 4, 1986.  


10. In most Third World cities, the enormous pressure for shelter and services has frayed the urban fabric. 
Much of the housing used by the poor is decrepit. Civic buildings are frequently in a state of disrepair and 
advanced decay. So too is the essential infrastructure of the city; public transport is overcrowded and overused, 
as are roads, buses and trains, transport stations, public latrines, and washing points. Water supply systems 
leak, and the resulting low water pressure allows sewage to seep into drinking water. A large proportion of the 
city's population often has no piped water, storm drainage, or roads./7  


Given the distribution of incomes, given the foreseeable availability of resources national, local, and worldwide 
given present technology, and given the present weakness of local government and the lack of interest of 
national governments in settlement problems, I don't see any solution for the Third World city.  


Third World cities are and they will increasingly become centres of competition for a plot to be invaded where 
you can build a shelter, for a room to rent, for a bed in a hospital, for a seat in a school or in a bus, essentially 
for the fewer stable adequately paid jobs, even for the space in a square or on a sidewalk where you can 
display and sell your merchandise, on which so many households depend.  
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The people themselves organize and help construct most new housing units in Third World cities and they do 
so without the assistance from architects, planners, and engineers, nor from local or national governments. 
Furthermore, in many cases, national and local governments are frequently harassing these groups. The 
people themselves are becoming increasingly the true builders and designers of Third World cities and quite 
often the managers of their own districts.  


Jorge Hardoy 
International Institute for Environment and Development 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


11. A growing number of the urban poor suffer from a high incidence of diseases; most are environmentally 
based and could be prevented or dramatically reduced through relatively small investments. (See Box 9-2.) 
Acute respiratory diseases, tuberculosis, intestinal parasites, and diseases linked to poor sanitation and 
contaminated drinking water (diarrhoea, dysentery, hepatitis, and typhoid) are usually endemic; they are one of 
the major causes of illness and death, especially among children. In parts of many cities, poor people can 
expect to see one in four of their children die of serious malnutrition before the age of five, or one adult in two 
suffering intestinal worms or serious respiratory infections./8  


12. Air and water pollution might be assumed to be less pressing in Third World cities because of lower levels 
of industrial development. But in fact hundreds of such cities have high concentrations of industry. Air, water, 
noise, and solid waste pollution problems have increased rapidly and can have dramatic impacts on the life and 
health of city inhabitants, on their economy, and on jobs. Even in a relatively small city, just one or two factories 
dumping wastes into the only nearby river can contaminate everyone's drinking, washing, and cooking water. 
Many slums and shanties crowd close to hazardous industries, as this is land no one else wants. This proximity 
has magnified the risks for the poor, a fact demonstrated by great loss of life and human suffering in various 
recent industrial accidents.  


Box 9-2  


Environmental Problems in Third World Cities 


Out of India's 3,119 towns and cities, only 209 had partial and only 8 had full sewage and sewage treatment 
facilities. On the river Ganges, 114 cities each with 50,000 or more inhabitants dump untreated sewage into the 
river every day. DDT factories, tanneries, paper and pulp mills, petrochemical and fertilizer complexes, rubber 
factories, and a host of others use the river to get rid of their wastes. The Hoogly estuary (near Calcutta) is 
choked with untreated industrial wastes from more than 150 major factories around Calcutta. Sixty per cent of 
Calcutta's population suffer from pneumonia, bronchitis, and other respiratory diseases related to air pollution.  


Chinese industries, most of which use coal in outdated furnaces and boilers, are concentrated around 20 cities 
and ensure a high level of air pollution. Lung cancer mortality in Chinese cities is four to seven times higher 
than in the nation as a whole, and the difference is largely attributable to heavy air pollution.  


In Malaysia, the highly urbanized Klang Valley (which includes the capital, Kuala Lumpur) has two to three 
times the pollution levels of major cities in the United States, and the Klang river system is heavily 
contaminated with agricultural and industrial effluents and sewage.  


Sources: Centre for science and Environment, State of India's Environment: A Citizens' Report (New Delhi: 
1983); Vaclav Smil, The Bad Earth: Environmental Degradation in China (London: Zed Press, 1986); Sahabat 
Alam Malaysia, The State of Malaysian Environment 1983-84 - Towards Greater Environmental Awareness 
(Penang, Malaysia: 1983).  


13. The uncontrolled physical expansion of cities has also had serious implications for the urban environment 
and economy. Uncontrolled development makes provision of housing, roads, water supply, sewers, and public 
services prohibitively expensive. Cities are often built on the most productive agricultural land, and unguided 
growth results in the unnecessary loss of this land. Such losses are most serious in nations with limited arable 
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land, such as Egypt. Haphazard development also consumes land and natural landscapes needed for urban 
parks and recreation areas. Once an area is built up, it is both difficult and expensive to re-create open space.  


14. In general, urban growth has often preceded the establishment of a solid, diversified economic base to 
support the build-up of housing, infrastructure, and employment. In many places, the problems are linked to 
inappropriate patterns of industrial development and the lack of coherence between strategies for agricultural 
and urban development. The link between national economies and international economic factors has been 
discussed in Part I of this report. The world economic crisis of the 1980s has not only reduced incomes, 
increased unemployment, and eliminated many social programmes, it has also exacerbated the already low 
priority given to urban problems, increasing the chronic shortfall in resources needed to build, maintain, and 
manage urban areas./9  


2. The Situation in Industrial World Cities 


15. The Commission's focus on the urban crisis in developing countries is not meant to imply that what 
transpires in the cities of the industrial world is not of crucial importance to sustainable development globally. It 
is. These cities account for a high share of the world's resource use, energy consumption, and environmental 
pollution. Many have a global reach and draw their resources and energy from distant lands, with enormous 
aggregate impacts on the ecosystems of those lands.  


16. Nor is the emphasis on Third World cities meant to imply that problems within the cities of industrialized 
countries are not serious. They are. Many face problems of deteriorating infrastructure, environmental 
degradation, inner-city decay, and neighbourhood collapse. The unemployed, the elderly, and racial and ethnic 
minorities can remain trapped in a downward spiral of degradation and poverty, as job opportunities and the 
younger and better-educated individuals leave declining neighbourhoods. City or municipal governments often 
face a legacy of poorly designed and maintained public housing estates, mounting costs, and declining tax 
bases.  


17. But most industrial countries have the means and resources to tackle inner-city decay and linked economic 
decline. Indeed, many have succeeded in reversing these trends through enlightened policies, cooperation 
between the public and private sectors, and significant investments in personnel, institutions, and technological 
innovation./10 Local authorities usually have the political power and credibility to take initiatives and to assess 
and deploy resources in innovative ways reflecting unique local conditions. This gives them a capacity to 
manage, control, experiment, and lead urban development. In centrally planned economies, the ability to plan 
and implement plans for urban development has been significant. The priority given to collective goods over 
private consumption may also have increased the resources available for urban development.  


18. The physical environment in many cities of the industrial world has improved substantially over the 
decades. According to the historical records of many major centres - like London, Paris, Chicago, Moscow, and 
Melbourne - it was not too long ago that a major part of their population lived in desperate circumstances amid 
gross pollution. Conditions have improved steadily during the past century, and this trend continues, although 
the pace varies between and within cities.  


Large cities by definition are centralized, manmade environments that depend mainly on food, water, energy, 
and other goods from outside. Smaller cities, by contrast, can be the heart of community-based development 
and provide services to the surrounding countryside.  


Given the importance of cities, special efforts, and safeguards are needed to ensure that the resources they 
demand are produced sustainably and that urban dwellers participate in decisions affecting their lives. 
Residential areas are likely to be more habitable if they are governed as individual neighbourhoods with direct 
local participation. To the extent that energy and other needs can be met on a local basis, both the city and 
surrounding areas will be better off.  


'Sustainable Development and How to Achieve It' 
Global Tomorrow Coalition 
WCED Public Hearing 
Ottawa, 26-27 May 1986  
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19. In most urban areas, almost everyone is served by refuse collection today. Air quality has generally 
improved, with a decline in the emission of particles and sulphur oxides. Efforts to restore water quality have 
met with a mixed record of success because of pollution from outside of cities, notably nitrates and other 
fertilizers and pesticides. Many coastal areas, however, close to major sewage outlets, show considerable 
deterioration. There is rising concern about chemical pollutants in drinking water and about the impacts of toxic 
wastes on groundwater quality. And noise pollution has tended to increase.  


20. Motor vehicles greatly influence environmental conditions in the cities of the industrial world. A recent 
slowdown in the growth rate of vehicle numbers, stricter emission standards for new vehicles, the distribution of 
lead-free gasoline, improvements in fuel efficiency, improved traffic management policies, and landscaping 
have all helped reduce the impacts of urban traffic.  


21. Public opinion has played a critical role in the drive to improve urban conditions. In some cities, public 
pressure has triggered the abandonment of massive urban development projects, fostered residential schemes 
on a more human scale, countered indiscriminate demolition of existing buildings and historic districts, modified 
proposed urban highway construction, and led to transformation of derelict plots into playgrounds.  


22. The problems that remain are serious but they affect relatively limited areas, which makes them much more 
tractable than those of Cairo or Mexico City, for example. Certain aspects of urban decline even provide 
opportunities for environmental enhancement. The exodus of population and economic activities, while creating 
severe economic and social difficulties, reduces urban congestion, allows new uses for abandoned buildings, 
protects historic urban districts from the threat of speculative demolition and reconstruction, and contributes to 
urban renewal. The de-industrialization of these cities is often counterbalanced by the growth of the services 
sector, which brings its own problems. But this trend creates opportunities to remove heavy industrial pollution 
sources from residential and commercial areas.  


23. The combination of advanced technology, stronger national economies, and a developed institutional 
infrastructure give resilience and the potential for continuing recovery to cities in the industrial world. With 
flexibility, space for manoeuvre, and innovation by local leadership, the issue for industrial countries is 
ultimately one of political and social choice. Developing countries are not in the same situation. They have a 
major urban crisis on their hands. 


II. The Urban Challenge in Developing Countries 


24. Settlements - the urban network of cities, towns, and villages - encompass all aspects of the environment 
within which societies' economic and social interactions take place. Internationally, the major cities of the world 
constitute a network for the allocation of investment and for the production and sale of most goods and 
services. These centres are the first to be plugged into this network, through air- and seaports and 
telecommunications. New technologies usually arrive and are first put into practice in large and then smaller 
cities. Only if centres are firmly connected to this network can they hope to attract investment in technologies 
and manufacturing goods for world markets. Nationally, cities are veritable incubators of economic activities. 
Some enterprises are large-scale but the vast majority are small, doing everything from selling snack foods to 
mending shoes and building houses. The growth of these activities is the foundation of the domestic economy.  


1. National Urban Strategies 


25. The natural evolution of this network of settlements, however, has caused apprehension in most developing 
countries. Of particular concern has been the phenomenal growth of often one or two major cities. In some 
countries, the desire to limit this growth has led to spatial policies designed to accelerate the development of 
secondary centres. Underlying this has been a particular concern that unbalanced growth is increasing 
interregional disparities and creating economic and social imbalances that can have serious consequences in 
terms of national unity and political stability.  


26. Although far from conclusive, the available evidence suggests that most attempts by central governments to 
balance spatial development have been both expensive and ineffective. Major macroeconomic, social, and 
sectoral policies have often been directly opposed to the decentralization policy. Investments supported by 
governments and aid agencies have followed the same centralizing logic as private investments, and have built 
transportation facilities, educational and health institutions, and urban infrastructure and services where the 
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demand exists - in the major city. Rural-urban migration has followed the same pattern. A major reason why so 
many migrants in recent decades went to cities such as Nairobi, Manila, Lagos, Mexico City, Sao Paulo, 
Rangoon, or Port au Prince was the dominant role each centre came to play in its national economy.  


We see that the increasing urban drift is inevitable: There are a lot of 'push' factors working in the rural areas. 
Rural pluralization is caused by absence of land reform, by the increase of absentee landownership, by the 
displacement of the Green Revolution.  


Resides the 'push' factors of the rural areas, there are, of course, the 'pull' factors, the glamour of the Big city, 
the higher pay of urban jobs as compared to rural income possibilities. So the informal sector of Jakarta has 
grown; maybe from the 7 million population of Jakarta, 3 or 4 million - at least two-thirds - are the result of the 
urban drift.  


George Adicondro 
Director, Irian Jaya, Rural Community Development Foundation 
WCED Public Hearing 
Jakarta, 26 March 1985  


27. The macroeconomic and pricing policies pursued by governments further reinforced this concentration. The 
major cities, often the capital, usually receive a disproportionately large share of the total national expenditure 
on education and on subsidies to reduce the prices of water, corn, electric power, diesel fuel, and public 
transport. Railroad freight rates sometimes favour routes that pass through the capital. Property taxes in the 
city and surrounding districts may be undervalued. New or expanded industries given a boost by the import 
substitution policies are encouraged to establish in or near the capital./11  


28. Agricultural and food policies have also tended to promote rapid growth of larger cities. Low or even 
negative economic supports for agricultural products have driven smallholders off their land and added to the 
numbers of the rural poor. Urban food prices, held low by subsidies, have served to attract many of them to 
cities. In recent years, however, some developing countries have found it possible to begin to shift more income 
from the major cities to the rural areas and smaller towns. In some cases, policies to promote small 
landholdings and intensive farming have had this effect. Increasing production, a growth in agricultural 
employment, and higher average incomes have stimulated the development of small and intermediate centres 
in the agricultural regions they serve./12  


29. There are some important lessons to be learned about spatial strategies for urban development:  


• Nothing much short of coercion will prevent the growth of the major city in the early stages of 
development.  


• The key to successful intervention is timing, to encourage deconcentration only when the advantages of 
concentration are diminishing.  


• Avoid policy interventions that increase the attractiveness of the major city, particularly subsidies on food 
and energy, overly generous provision of urban infrastructure and other services, and excessive 
concentration of administrative power in the capital.  


• The best way to encourage the growth of secondary centres is to build on the natural economic 
advantages of their regions, especially in resource processing and marketing, and the decentralized 
provision of government services.  


• Rural and urban development strategies and approaches should be complementary rather than 
contradictory: The development of secondary centres is to the direct economic benefit of the resource 
areas they serve.  


30. The job opportunities and housing provided by cities are essential to absorb the population growth that the 
countryside cannot cope with; as long as price controls and subsidies do not interfere, the urban market should 
offer advantages to rural producers. But there are obviously conflicts of interest between developing country 
city-dwellers and farmers. A major thrust of the discussion on food security (see Chapter 5) was to assert the 
importance of decisively turning the 'terms of trade' in favour of farmers, especially small farmers, through 
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pricing and exchange rate policies. Many developing countries are not implementing such policies, partly for 
fear of losing the support of politically powerful urban factions. Thus they fail both to stem urban drift and to 
improve food security.  


31. These considerations can provide the basis for developing an explicit national settlements strategy and 
policies within which innovative and effective local solutions to urban problems can evolve and flourish. Every 
government has such a strategy in effect, but it is most often implicit in a range of macroeconomic, fiscal, 
budget, energy, and agricultural policies. These policies have usually evolved incrementally in response to the 
pressures of the day and, almost invariably, they contradict each other and the stated settlement goals of the 
government. A national urban strategy could provide an explicit set of goals and priorities for the development 
of a nation's urban system and the large, intermediate, and small centres within it. Such a strategy must go 
beyond physical or spatial planning, it requires that governments take a much broader view of urban policy than 
has been traditional.  


32. With an explicit strategy, nations can begin to reorient those central economic and major sectoral policies 
that now reinforce megacity growth, urban decline, and poverty. They can likewise promote more effectively the 
development of small and intermediate urban centres, the strengthening of their local governments, and the 
establishment of services and facilities needed to attract development initiatives and investment. Ministries of 
Planning, Finance, Industry, Agriculture, and so on would have clear goals and criteria against which to assess 
the effects of their policies and expenditures on urban development. Contradictory policies and programmes 
could be changed. At the very least, the spatial biases inherent in macroeconomic and fiscal policies, annual 
budgets, pricing structures, and sectoral investment plans could be exposed and assessed. Within such a 
strategy, the traditional tools of urban policy, including land use planning and control, would stand a better 
chance of being effective.  


33. The formulation of such a strategy is clearly a central government responsibility. Beyond this, however, the 
role of central governments should be primarily to strengthen the capacity of local governments to find and 
carry through effective solutions to local urban problems and stimulate local opportunities.  


2. Strengthening Local Authorities 


34. The institutional and legal structures of local government in most developing nations are inadequate for 
these purposes. In most African and Asian nations the structure of urban government goes hack to the colonial 
period and was designed to deal with predominantly rural and agricultural societies. It was never intended to 
cope with rapid urbanization or to manage cities of several million inhabitants. Newly independent governments 
inherited a framework of laws and procedures totally inappropriate to deal with the urban processes they were 
about to confront. Yet in many nations, this inherited framework remains largely in place.  


35. Where the immediate colonial past is less evident, as in most Latin American nations, the political, 
institutional, and legal frameworks for local government are often just as inappropriate and inadequate. As in 
Asia and Africa, most are based on models imported from Europe or North America. This has made it difficult 
for them to influence the direction of urbanization and to manage the problems of large, rapidly expanding 
urban centres. It has created cities that are energy and material-intensive and dependent on imports, and that 
add to the burden on the national economy, including pressures on trade and balance of payments.  


36. Urban development cannot be based on standardized models, imported or indigenous. Development 
possibilities are particular to each city and must be assessed within the context of its own region. What works in 
one city may be totally inappropriate in another. Although technical help from central agencies may be needed, 
only a strong local government can ensure that the needs, customs, urban forms, social priorities, and 
environmental conditions of the local area are reflected in local plans for urban development. But local 
authorities have not been given the political power, decision making capacity, and access to revenues needed 
to carry out their functions. This leads to frustration, to continuing criticism of local government for insufficient 
and inefficient services, and to a downward spiral of weakness feeding on weakness.  


A lot of youth in the Third World countries and even adults are unemployed. We want simple technologies 
whereby one particular person can do a kind of a job that could have provided job opportunities to several 
hundreds. What are we doing with the surplus potential energy? So again I say that development is people, it is 
not high technology, it is not modernization, it is not westernization. But it should be culturally relevant.  
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Jan Selego 
World Vision International 
WCED Public Hearing 
Nairobi, 23 Sept 1986  


37. The lack of political access is a major weakness of local government in many developing countries. Most 
local governments have difficulties getting enough revenue to cover their operating expenses, let alone to make 
new investments to extend services and facilities. Even richer city governments have access to the equivalent 
of only $10-50 per inhabitant to invest each year. Despite these weaknesses, the trend in recent decades has 
been for national governments to reduce the financial capacity of local governments in real terms.  


38. The result is growing centralization and continuing weaknesses at both the central and local level. Instead 
of doing a few things well, central authorities end up doing too many things, none of them well. Human and 
financial resources get stretched too thin. Local governments do not gain the expertise, authority, and credibility 
needed to deal with local problems.  


39. To become key agents of development, city governments need enhanced political, institutional, and 
financial capacity, notably access to more of the wealth generated in the city. Only in this way can cities adapt 
and deploy some of the vast array of tools available to address urban problems - tools such as land title 
registration, land use control, and tax sharing.  


3. Self-Reliance and Citizen Involvement 


40. In most developing countries between one-fourth and one-half of the economically active urban population 
cannot find adequate, stable livelihoods. With few jobs available in established businesses or government 
services, people have to find or create their own sources of income. These efforts have resulted in the rapid 
growth of what has been termed the 'informal sector', which provides much of the cheap goods and services 
essential to city economies, business, and consumers.  


41. Thus, while many poor people may not be officially employed, most are working - in unregistered factories 
end construction firms, selling goods on street corners, making clothes in their homes, or as servants or guards 
in better-off neighbourhoods. Most of the so-called unemployed are in fact working 10-15 hours a day, six to 
seven days a week. Their problem is not so much underemployment as underpayment.  


42. Most house building, maintenance, or upgrading in the cities of developing countries is done outside official 
plans and usually in illegal settlements. This process mobilizes untapped resources, contributes to capital 
formation, and stimulates employment. These informal sector builders represent an important source of urban 
employment, in particular for low and unskilled labour. They are not capital- or technology-intensive, they are 
not energy-intensive, and as a rule they do not impose a drain on foreign exchange. In their way, they 
contribute their share to attaining some of the nation's major development objectives. Moreover, they are 
flexible in responding to local needs and demands, catering in particular to poorer households, which usually 
have nowhere else to turn. Many governments have begun to see the wisdom of tolerating rather than 
quashing their work. Large-scale bulldozing of squatter communities is now rarer, although it still happens.  


43. Governments should give more support to the informal sector, recognizing its vital functions in urban 
development. Some governments have done so, facilitating loans and credit to small entrepreneurs, building 
cooperatives, and neighbourhood improvement associations. Providing tenure to those living in illegal 
settlements is basic to this process, as is easing some building and housing regulations.  


44. Multilateral and bilateral development assistance agencies should follow suit, and some are beginning to do 
so. Non-governmental and private voluntary organizations are springing up in many countries to provide cost-
effective channels for assistance, ensuring that it gets to those who can use it. A much larger proportion of 
assistance could be channelled directly through these organizations.  


45. The above measures would also reinforce self-reliance and local governance by the poor in their own 
neighbourhood associations. Left to their own devices, the poor in many Third World cities have organized to fill 
gaps in services left by the local government. Among other things, community groups mobilize and organize 
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fund-raising or mutual self-help to deal with security, environmental, and health problems within the immediate 
area.  


46. Governments should move from a position of neutrality or antagonism to active support for such efforts. A 
few have actually institutionalized such programmes so that public ministries or agencies work continuously 
with community organizations. In the Indian city of Hyderabad, for example, an Urban Community Development 
Department set up by the municipal corporation works directly with community groups and non-government 
organizations in poorer neighbourhoods. By 1983, some 223 organizations had been formed by residents in 
low-income areas, plus 135 youth organizations and 99 women's groups./13 In this way governments can 
become partners and sponsors of the people who are the main builders of their cities.  


The shantytowns have found their own technique, their own resources without any assistance from anyone 
else, and they solved their housing problems. The real problem is not that. It is the poverty, the lack of planning, 
the lack of technical assistance, the lack of financing to buy construction materials, the lack of urban 
equipment.  


To change this housing policy for human settlements, they should stimulate self-construction, instead of 
financing these large housing complexes. It would have been much better and would have cost less to help the 
people to carry out the self-construction.  


Generally speaking, it seems clear that without meeting the basic needs of human beings, concern for the 
environment has to be secondary. Man has to survive, answer, and attend first to his basic survival needs - 
food, housing, sanitation - and then to the environment.  


Walter Pinto Costa 
President, Environmental and Sanitation Association 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


4. Housing and Services for the Poor 


47. In most developing-world cities, there is little low-cost housing. Generally those on low incomes either rent 
rooms - whether in tenements or cheap boarding-houses, or in someone else's house or shack - or they build 
or buy a house or shack in an illegal settlement. There are many kinds and degrees of illegality, and these 
influence the extent to which governments tolerate the existence of such settlements, or even provide them 
with public services and facilities.  


48. Whatever form it takes, low-income accommodation generally shares three characteristics. First, it has 
inadequate or no infrastructure and services - including piped water, sewers, or other means of hygienically 
disposing of human wastes. Second, people live in crowded and cramped conditions under which 
communicable diseases can flourish, particularly when malnutrition lowers resistance. Third, poor people 
usually build on land ill-suited for human habitation: floodplains, dusty deserts, hills subject to landslide, or next 
to polluting industries. They choose these sites because the land's low commercial value means they stand a 
better chance of not being evicted.  


49. Landownership structures and the inability or unwillingness of governments to intervene in these structures 
are perhaps the main factors contributing to 'illegal' settlements and chaotic urban sprawl. When half or more of 
a city's workforce has no chance of obtaining a legal plot on which a house can be built, let alone of affording to 
buy or rent a house legally, the balance between private landownership rights and the public good must be 
quickly rethought.  


50. Given urbanization trends in most developing countries, there is no time to wait for slow and uncertain 
programmes. Government intervention must be reoriented so that limited resources are put to maximum effect 
in improving housing conditions for the poor. The options for intervention are many (see Box 9-3), but 
governments should be guided by these seven priorities:  


• provide legal tenure to those living in 'illegal' settlements, with secure titles and basic services provided 
by public authorities;  
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• ensure that the land and other resources people need to build or improve their housing are available;  


• supply existing and new housing areas with infrastructure and services;  


• set up neighbourhood offices to provide advice and technical assistance on how housing can be built 
better and cheaper, and on how health and hygiene can be improved;  


• plan and guide the city's physical expansion to anticipate and encompass needed land for new housing, 
agricultural land, parks, and children's play areas;  


• consider how public intervention could improve conditions for tenants and those living in cheap rooming 
or boarding-houses; and  


• change housing finance systems to make cheap loans available to lower-income and community groups.  


51. Most cities urgently need a large and continuous increase in the availability of cheap housing plots 
convenient to the main centres of employment. Only government intervention can achieve this, but no general 
prescriptions are possible. Societies differ too much in how they view private landownership and land use 
rights, in how they use different instruments such as direct grants, tax write-offs, or deduction of mortgage 
interest, and in how they treat land speculation, corruption, and other undesirable activities that often 
accompany processes of this kind. Although the means are particular to each nation, the end must be the 
same: governments ensuring that there are cheaper, better-serviced, better-located, legal alternatives to illegal 
plots. If this need is not met, the uncontrolled growth of cities - and its accompanying high costs - will not be 
stopped.  


52. Besides land, building materials are another major cost for people putting up their own houses. Government 
support for the production of materials and of certain structural components, fixtures, and fittings could reduce 
housing costs and create many jobs. Small neighbourhood workshops often have cost advantages because of 
the low cost of transport from the workshop to the building site.  


Box 9-3  


Three Ways to Use $20 Million to Improve Conditions in a City of 1 Million 


Option 1:  


Build 2,000 public housing units for poor families (with an average of six family members), each costing 
$10,000. Conditions are improved for 12,000 people, but little cost recovery is possible for poor families. If the 
city's population grows at 5 per cent annually, 630.000 new inhabitants will be added over 10 years, so only a 
tiny fraction of total population will have benefited.  


Option 2:  


Establish a 'site-and-service scheme', whereby poor families are responsible for building their houses on an 
allocated site supplied with piped water, connection to a sewer system, and electricity, roads, and drainage. At 
$2,000 per plot, this means housing for some 60,000 people - about 10 per cent of the city's population growth 
over 10 years.  


Option 3:  


Allocate $100,000 to a neighbourhood organization representing 1,000 poor households (6,000 people) in an 
existing low-income settlement. It chooses to improve drainage and roads, build a health clinic, establish a 
cooperative to produce inexpensive building materials and components, and reblock the settlement to improve 
access roads and provide 50 new plots. With $10 million, 100 such community initiatives are supported, 
reaching 600,000 people and providing 5,000 new housing plots. Many new jobs are stimulated. The remaining 
$10 million is spent on installing piped water; at $100 per household, all 600,000 people reached.  
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53. The majority of building codes and standards are ignored because following them would produce buildings 
too expensive for most people. A more effective approach might be to set up neighbourhood offices to provide 
technical advice on how health and safety can be improved at minimum cost. Good professional advice can 
lower building costs and improve quality, and might be more effective than prescribing what can or cannot be 
built.  


54. Many poor people rent accommodation; half or more of a city's entire population may be tenants. Increasing 
the availability of house sites, materials, and credits does little for those who must rent. One possibility is 
financial support to non-governmental, non-profit organizations to purchase end develop property specifically 
for rental units. A second is support for tenants to buy out landlords and convert tenancy into cooperative 
ownership.  


55. Governments, especially those strapped for resources, may claim that piped water supplies and sewage 
disposal systems are too expensive. As a consequence, poor people may have to pay water vendors far more 
per litre of water than middle- or upper-income groups pay public agencies to pipe water into their homes. 
Western water-borne sewage systems and treatment plants may be prohibitively expensive. But other 
techniques and systems cost between one-tenth and one-twentieth as much per household, and most of these 
use much less water. Moreover, lower-cost technology can be upgraded over time, as money becomes 
available./14  


56. Major improvements can be made relatively cheaply in all these areas. But costs will remain low only if low-
income groups are encouraged to participate fully in defining what they need, in deciding what they will 
contribute to the new services, and in doing the job with their own hands. This cooperation depends on 
establishing the new relationship between citizens and government called for earlier.  


5. Tapping More Resources 


57. The available resources in or close to cities are often underused. Many landowners leave well-located sites 
undeveloped in order to benefit later from their increasing value as the city grows. Many public agencies have 
land that could be put to better use, such as the area next to stations and harbours controlled by railway and 
port authorities. Several countries have introduced special programmes to encourage public and private 
cooperation in the development of such lands, a trend that should be encouraged. There is a general need to 
find innovative and effective ways of pooling land for the common good. Most cities have mechanisms for 
acquiring land either at market rates (which means that schemes are never implemented), or at arbitrarily low 
confiscatory rates (where the alliance of political forces and landlords blocks the acquisition anyway).  


58. Governments should also consider supporting urban agriculture. This may have less relevance in cities 
where land markets are highly commercialized and land for housing is in short supply. But in most cities, 
especially those with less commercialized land markets, considerable potential exists. Many African cities 
already realize this. Urban agriculture, especially on city fringes, is undertaken by people as a way to feed 
themselves, in other instances, the process is more commercialized, with enterprises specializing in vegetable 
production for sale within the city.  


59. Officially sanctioned and promoted urban agriculture could become an important component of urban 
development and make more food available to the urban poor. The primary purposes of such promotion should 
be to improve the nutritional and health standards of the poor, help their family budgets (50-70 per cent of 
which is usually spent on food), enable them to earn some additional income, and provide employment. Urban 
agriculture can also provide fresher and cheaper produce, more green space, the clearing of garbage dumps, 
and recycling of household waste./15  


I'm an expert in slum dwelling. We're establishing a small, tiny organization trying to organize slum dwellers, 
because we see so many slums. Slums in the city, slums in the villages, slums in the forests.  


I have worked for four years to motivate my fellow slum dwellers to become transmigrants, and they finally 
migrated to ten places all over Indonesia. They are still in very good communication with me. They're still 
sending me letters, and they say that life is not better in the transmigration areas. Living in the shadows in the 
urban slums or living in the shadows in the transmigration site is just the same.  
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When I go back to my people, the slum dwellers, tonight they will ask me what I have got from this meeting in 
the big hotel. They won't ask for information, just 'Have you brought some money for us to build new houses?'  


Syamsuddin Nainggolan 
Founder, Yayasan Panca Bakti 
WCED Public Hearing 
Jakarta, 26 March 1986  


60. Another poorly used resource is solid wastes, the disposal of which has become a major problem in many 
cities, with much of it dumped and uncollected. Promoting the reclamation, reuse, or recycling of materials can 
reduce the problem of solid waste, stimulate employment, and result in savings of raw materials. Composting 
can support urban agriculture. If a municipal government lacks the resources to collect household wastes 
regularly, it can support existing community-based schemes. In many cities, literally thousands of people 
already make a living sorting through wastes by hand on municipal tips. Investing in a more capital-intensive, 
automatic recycling plant could be doubly counterproductive if it unnecessarily consumes scarce capital or if a 
plant would destroy many people's livelihoods. But an immediate need here is to give health advice and provide 
health care services to those who are making a living off municipal tips./16  


III. International Cooperation 


61. The future will be predominantly urban, and the most immediate environmental concerns of most people will 
be urban ones. The effectiveness of efforts to improve urban life depends largely on the health of national 
economies. In many developing countries, this is linked closely to the state of the world economy. An 
improvement in international economic relations (see Chapter 3) would perhaps do more than anything else to 
enhance the capacity of developing countries to address their linked urban and environmental problems. But 
beyond that is the need to strengthen cooperation among developing countries and to increase various types of 
direct support from the international community.  


1. Cooperation Among Developing Countries 


62. Developing countries can do a great deal together to develop the policy concepts, programmes, and 
institutions needed to tackle the urban crisis they share. Although the management problems confronting 
Caracas, Dakar, or Delhi have little relevance to those confronting London or Paris, the cities of Latin America, 
West Africa, or South Asia have much in common. As they formulate broad national urban strategies, it is 
important that they share experiences on the management of their growing megacities, on the development of 
small and intermediate centres, on strengthening local government, on upgrading illegal settlements, on crisis-
response measures, and on a range of other problems that are more or less unique to the Third World.  


63. Further research could provide the basis for rethinking the Third World city. It could also feed in-country 
training programmes (or, for smaller nations, regional training programmes) for city and municipal government 
staff. Good policy proposals and good training courses depend on good local information and analysis; far too 
little of all three of these is found within developing countries and cities.  


2. International Support 


64. A greater flow of international resources is required to support the efforts of developing countries to tackle 
the unfolding urban crisis. An agreed definition of 'urban development assistance' does not exist, but the 
Development Assistance Committee recently estimated that total bilateral and multilateral aid for urban 
programmes averaged about $900 million per year over 1980-84./17 It is also estimated that to date fewer than 
5 per cent of the developing world's urban population has been reached by a housing or neighbourhood 
upgrading project sponsored by a development assistance agency. This level of support needs to be increased 
significantly. Moreover, the scope of support should be broadened and its quality and terms improved.  


65. In addition, development assistance agencies should increase aid and technical assistance in three areas:  


• to set up infrastructure funds for local governments;  
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• to undertake tasks such as reorganizing local tax assessments and collection, preparing or updating 
maps of property ownership, and setting up technical teams to advise households and community groups 
on improving housing;  


• for in-country training courses and on-the job training for local officials.  


66. Part of the increased aid should go directly to community groups, using intermediaries such as national or 
international NGOs. Several bilateral aid programmes have already demonstrated the cost-effectiveness of this 
approach; various NGOs have been responsible for many successful community based schemes to improve 
housing and provide basic services. They are generally more successful at reaching the poorest. More aid 
should also go to supporting independent research groups working in housing and urban issues, particularly 
those providing advice to local governments and community groups; many are doing so already, especially in 
Latin America.  


Box 9-4  


Misunderstanding Women's Needs in Housing Projects 


Housing projects often use a gridiron layout that does not allow women to work in their house and at the same 
time keep an eye on their own or their neighbours' children. House designs and plot sizes rarely consider the 
fact that many women will want to use their houses as workshops (to make clothes, for instance) or as shops, 
which in fact are often forbidden in low-income housing projects. Application procedure for low-income housing 
sometimes requires 'husbands' to apply; this excludes women-headed households - between 30 and 50 per 
cent of all households. Women's special needs in different cultures are ignored - in Islamic societies, for 
example, women's need for private open space within the house is rarely considered in house designs, while 
their need for relatively sheltered pathways to get to shops and clinics is not acknowledged in site layouts.  


Source: Based on C.O.N. Moser, 'Housing Policy: Towards a Gender Awareness Approach', Working Paper 
#71, Development Planning Unit, London, 1985.  


67. International cooperation can also contribute to developing low cost technologies for urban needs and 
studying ways of meeting the housing needs of women. (See Box 9-4.)  


68. Many technical agencies within the UN system have the appropriate knowledge bases to play a valuable 
role in advising and supporting governments, notably the UN Centre for Human Settlements (UNCHS, or 
Habitat). They should identify the information and guidelines that city governments need and the form in which 
it can be made accessible and usable by them. This could be patterned, for example, upon the ongoing efforts 
to prepare guidebooks for community workers on identifying disease vectors and mobilizing communities to 
deal with them, and on interventions to promote child survival and health. More generally. Habitat can 
strengthen international cooperation at the global level, as in the UN International Year of Shelter for the 
Homeless. The capacity of the UN system to provide leadership on human settlements issues through Habitat 
needs to be strengthened. 
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1. The traditional forms of national sovereignty are increasingly challenged by the realities of ecological and 
economic interdependence. Nowhere is this more true than in shared ecosystems and in 'the global commons' 
- those parts of the planet that fall outside national jurisdictions. Here, sustainable development can be secured 
only through international cooperation and agreed regimes for surveillance, development, and management in 
the common interest. But at stake is not just the sustainable development of shared ecosystems and the 
commons, but of all nations whose development depends to a greater or lesser extent on their rational 
management.  


2. By the same token, without agreed, equitable, and enforceable rules governing the rights and duties of states 
in respect of the global commons, the pressure of demands on finite resources will destroy their ecological 
integrity over time. Future generations will be impoverished, and the people who suffer most will be those who 
live in poor countries that can least assert their own claims in a free-for-all.  


3. Management of the various commons - the oceans, outer space, and Antarctica - is at different stages of 
evolution, as is the very 'commonality' of these areas. In the Law of the Sea, the international community has 
developed one of the most ambitious and advanced of international conventions ever for the seas and the sea-
bed. But a few countries have so far declined to adhere to the multilateral regime that had been the subject of 
protracted global negotiations, and this is blocking implementation of certain key aspects. Boundaries have 
been drawn on the oceans to separate the common seas from national Exclusive Economic Zones (EEZs), but 
as the common and claimed waters form interlocked ecological and economic systems, and as the health of 
one depends on the health of the other, both are discussed in this chapter. As for outer space, the least tapped 
global commons, discussion of joint management has only just begun. Antarctica has been covered for over a 
quarter of a century by a binding Treaty. Many states that are not party to it feel they should by right have a 
stake in the management of what they see as a part of the global commons.  


I. Oceans: The Balance of Life 


4. In the Earth's wheel of life, the oceans provide the balance./1 Covering over 70 per cent of the planet's 
surface, they play a critical role in maintaining its life-support systems, in moderating its climate, and in 
sustaining animals and plants, including minute, oxygen-producing phytoplankton. They provide protein, 
transportation, energy, employment, recreation, and other economic, social, and cultural activities.  


5. The oceans also provide the ultimate sink for the by-products of human activities. Huge, closed septic tanks, 
they receive wastes from cities, farms, and industries via sewage outfalls, dumping from barges and ships, 
coastal run-off, river discharge, and even atmospheric transport. In the last few decades, the growth of the 
world economy, the burgeoning demand for food and fuel, and accumulating discharges of wastes have begun 
to press against the bountiful limits of the oceans.  


6. The oceans are marked by a fundamental unity from which there is no escape, interconnected cycles of 
energy, climate, marine living resources, and human activities move through coastal waters, regional seas, and 
the closed oceans. The effects of urban, industrial, and agricultural growth are contained within no nation's 
Exclusive Economic Zone; they pass through currents of water and air from nation to nation, and through 
complex food chains from species to species, distributing the burdens of development, if not the benefits, to 
both rich and poor.  


7. Only the high seas outside of national jurisdiction are truly 'commons'; but fish species, pollution, and other 
effects of economic development do not respect these legal boundaries. Sound management of the ocean 
commons will require management of land-based activities as well. Five zones bear on this management: 
inland areas, which affect the oceans mostly via rivers; coastal lands - swamps, marshes, and so on - close to 
the sea, where human activities can directly affect the adjacent waters; coastal waters - estuaries, lagoons, and 
shallow waters generally - where the effects of land-based activities are dominant; offshore waters, out roughly 
to the edge of the continental shelf; and the high seas, largely beyond the 200-mile EEZs of coastal states' 
control.  


8. Major fisheries are found mostly in offshore waters, while pollution affecting them comes mostly from inland 
sources and is concentrated in coastal waters. Formal international management is essential in the areas 
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beyond the EEZs, although greater international cooperation, including improved frameworks to coordinate 
national action, is needed for all areas.  


1. The Balance Under Threat 


9. Today, the living resources of the sea are under threat from overexploitation, pollution, and land-based 
development. Most major familiar fish stocks throughout the waters over the continental shelves, which provide 
95 per cent of the world's fish catch, are now threatened by overfishing.  


10. Other threats are more concentrated. The effects of pollution and land development are most severe in 
coastal waters and semi-enclosed seas along the world's shore-lines. The use of coastal areas for settlement, 
industry, energy facilities, and recreation will accelerate, as will the upstream manipulation of estuarine river 
systems through dams or diversion for agriculture and municipal water supplies. These pressures have 
destroyed estuarine habitats as irrevocably as direct dredging, filling, or paving. Shore-lines and their resources 
will suffer ever increasing damage if current, business-as-usual approaches to policy, management, and 
institutions continue.  


The world's environmental problems are greater than the sum of those in each country. Certainly, they can no 
longer be dealt with purely on a nation-state basis. The World Commission on Environment and Development 
must strike at this fundamental problem by recommending specific ways for countries to cooperate to surmount 
sovereignty, to embrace international instruments in order to deal with global threats. The growing trend 
towards isolationism demonstrates that the current rhythm of history is out of harmony with human aspirations, 
even with its chances for survival.  


The challenge ahead is for us to transcend the self-interests of our respective nation-states so as to embrace a 
broader self-interest -- the survival of the human species in a threatened world.  


Hon. Tom McMillan 
Minister of Environment, Government of Canada 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


11. Certain coastal and offshore waters are especially vulnerable to ecologically insensitive onshore 
development, to competitive overfishing, and to pollution. The trends are of special concern in coastal areas 
where pollution by domestic sewage, industrial wastes, and pesticide and fertilizer run-off may threaten not only 
human health but also the development of fisheries.  


12. Even the high seas are beginning to show some signs of stress from the billions of tons of contaminants 
added each year. Sediments brought to the oceans by great rivers such as the Amazon can be traced for as 
much as 2,000 kilometres out to sea./2 Heavy metals from coal-burning plants and some industrial processes 
also reach the oceans via the atmosphere. The amount of oil spilled annually from tankers now approaches 1.5 
million tons./3 The marine environment, exposed to nuclear radiation from past nuclear weapons tests, is 
receiving more exposure from the continuing disposal of low-level radioactive wastes.  


13. New evidence of a possible rapid depletion of the ozone layer and a consequent increase in ultraviolet 
radiation poses a threat not only to human health but to ocean life. Some scientists believe that this radiation 
could kill sensitive phytoplankton and fish larvae floating near the ocean's surface, damaging ocean food 
chains and possibly disrupting planetary support systems./4  


14. High concentrations of substances such as heavy metals, organochlorines, and petroleum have been found 
on the oceans' surface. With continued accumulation, these could have complex and long lasting effects./5 The 
sea-floor is a region of complex physical, chemical, and biological activity where microbial processes play a 
major role, but as yet serious damage is known to have occurred only in very localized regions. Although these 
findings are encouraging, given accelerating pressures and the inadequacy of present data, they provide no 
grounds for complacency.  
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2. Oceans Management 


15. Looking to the next century, the Commission is convinced that sustainable development, if not survival 
itself, depends on significant advances in the management of the oceans. Considerable changes will be 
required in our institutions and policies and more resources will have to be committed to oceans management.  


16. Three imperatives lie at the heart of the oceans management question:  


• The underlying unity of the oceans requires effective global management regimes.  


• The shared resource characteristics of many regional seas make forms of regional management 
mandatory.  


• The major land-based threats to the oceans require effective national actions based on international 
cooperation.  


17. Mutual dependence has increased in recent years. The Law of the Sea Convention, with the establishment 
of the 200-mile EEZs, has put an additional 35 per cent of the oceans surface under national control with 
regard to management of natural resources. It has also provided an institutional setting that could lead to better 
management of these areas, given that single governments may be expected to manage more rationally 
resources over which they have sole control. However, this expectation ignores the realities of short sighted 
political and economic goals.  


18. An international ecosystem approach is required for the management of these resources for sustained use. 
Significant gains have been made in past decades, nationally and internationally, and many essential 
components have been put in place. But they do not add up to a system that reflects the imperatives mentioned 
above. Where the EEZs of several states come together in semi-enclosed or regional seas, integrated 
management requires varying degrees of international cooperation, such as joint monitoring and research on 
migratory species and measures to combat pollution and regulate actions whose effects reach across 
boundaries.  


19. When it comes to the high seas beyond national jurisdiction, international action is essential. The sum of 
the multiple conventions and programmes now in place do not and cannot represent such a regime. Even the 
separate UN programmes cannot easily be coordinated, given the structure of the United Nations./6  


20. The Commission believes that a number of actions are urgently needed to improve regimes for oceans 
management. Thus the Commission proposes measures to:  


• strengthen capacity for national action, especially in developing countries;  


• improve fisheries management;  


• reinforce cooperation in semi-enclosed and regional seas;  


• strengthen control of ocean disposal of hazardous and nuclear wastes; and  


• advance the Law of the Sea.  


2.1 National Action 


21. Coastal governments should launch an urgent review of the legal and institutional requirements for 
integrated management of their EEZs, and of their roles in arrangements for international cooperation. This 
review should be undertaken within the framework of a clear statement of national goals and priorities. 
Reducing overexploitation of fisheries in coastal and offshore waters might be one such goal. The rapid clean-
up of municipal and industrial pollution discharging into critical marine habitats could be another. Others might 
include strengthening national research and management capacity, and producing an inventory of coastal and 
marine resources.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


22. Given the increased pressures on coastal and marine resources projected through the year 2000, all 
coastal states should have a complete inventory of these assets. Drawing on senior experts from national and 
international agencies, nations could deploy the latest satellite mapping and other techniques to put together an 
inventory of these resources and then monitor changes in them.  


23. Many developing countries will require assistance to strengthen their legal and institutional frameworks 
needed for integrated management of coastal resources. Many small island and maritime developing countries 
lack the economic or military means to prevent the exploitation of their coastal resources or the pollution of their 
waters by powerful countries or companies. This has become a major concern in the Pacific in particular, and 
threatens the political stability of the region. International development banks and development assistance 
agencies should establish programmes to support the development of this Institutional capacity.  


2.2 Fisheries Management 


24. World fisheries have been expanding since the Second World War, with the global catch rising at a steady 
6-7 per cent annually from 20 million to 65 million tons between 1950 and 1969. But after 1970, as more and 
more stocks were depleted, the average annual growth in catches fell to only about 1 per cent. (See Table 10-
1.) With conventional management practices, the growth era in fisheries is over. Even assuming restored 
productivity in now depleted stocks, and an increased harvest from underutilized fisheries, FAO sees only a 
gradual increase in catches, perhaps rising from current levels of over 80 million tons to about 100 million. This 
does not augur well for future food security, especially in low-income countries where fish are a principal source 
of animal protein and where millions secure their livelihoods from fisheries activities./7  


25. Overexploitation threatens many stocks as economic resources. Several of the world's largest fisheries - 
the Peruvian anchoveta, several North Atlantic herring stocks, and the Californian sardine - have collapsed 
following periods of heavy fishing. In some of the areas affected by these collapses, and in other rich fisheries 
such as the Gulf of Thailand and off West Africa, heavy fishing has been followed by marked changes in 
species composition./8 The reasons for these changes are not well understood, and more research is needed 
into the responses of marine resources to exploitation so that managers can receive better scientific advice. 
Greater support for such work is urgently needed, and this support must include additional assistance to 
developing countries in increasing their research capacity and their knowledge of their own resources.  


26. One factor leading to the establishment of extended EEZs was the concern of coastal states, both 
industrialized and developing, over the depletion of fisheries off their coasts. A large number of conventions 
had been established covering most major fisheries, but they proved inadequate in most cases. Participating 
countries were in general unable to overcome the difficulties of allocating shares to limited common resources. 
Improved management was seen as an urgent need, and open access was perceived as the main obstacle to 
it.  


27. The advent of extended EEZs under the Law of the Sea Convention was expected to solve or at least 
alleviate the problem. Coastal states were required to introduce effective conservation and management of the 
living resources in their EEZs. They could also control the activities of foreign fishermen and develop their own 
fisheries.  


28. Industrial countries have been much more successful in doing this than developing countries. In the north-
west Atlantic, the annual catch by long-range fleets has declined from over 2 million tons before 1974 to around 
a quarter of a million tons in 1983, and the share of the catch taken by the United States and Canada has risen 
from under 50 per cent to over 90 per cent.  


Table 10-1  


World Fish Catch in Major Fisheries, 1979-84 


   1979  1980  1981  1982  1983  1984  
Region        (thousand tons)        
North Atlantic  14,667  14,676  14,489  13,597  13,891  13,940  
North Pacific  20,303  20,733  21,908  22,603  23,666  26,416  
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Central Atlantic  6,064  6,867  6,833  7,239  7,210  1,164  
Central Pacific  7,536  7,910  6,478  8,175  7,648  8,531  
Indian Ocean  3,541  3,693  3,728  3,852  4,061  4,362  
South Atlantic  4,420  3,895  4,037  4,340  4,314  3,957  
South Pacific  7,242  6,619  7,240  8,328  6,724  8,684  
Inland  7,240  7,603  8,138  8,455  9,131  9,716  
   
Total*  71,014  71,996  74,850  76,590  76,846  82,770  
Developed  37,143  38,234  38,890  39,265  37,991  42,412  
Developing  33,871  33,758  35,961  37,326  36,655  40,358  
   
Developing countries catch 
as per cent of world total  


47.7  46.9  48.0  48.7  48.0  46.6  


* Columns do not add to totals due to rounding.  


Source: Based on data in FAO, Yearbooks of Fishery Statistics (Rome: 1979-84).  


29. Yet long-range industrial fishing fleets still catch about 5 million tons annually in developing regions. Off 
West Africa, for example, over half the total catch is still taken by such fleets./9 This is due partly to the fact that 
many of the biggest resources lie off thinly populated areas - the western edge of the Sahara and off Namibia. 
But it is also due to the common lack of locally available capital, and to a shortage of local expertise in many 
technical aspects of fisheries, especially processing and marketing.  


30. Coastal developing countries can usually obtain some modest revenue in the form of licence fees, but this 
represents only a fraction of what they could earn from a full national use of the resource. Another 10-15 million 
tons of so far underutilized or unexploited resources could be added to the existing fisheries off their coasts./10 
There is a pressing need for these resources to be managed sustainably, for the benefit of developing countries 
and in ways that help to meet global nutritional needs.  


The opinion of the public is what you see here in this room. You see important leaders from all over Brazil, from 
all over the country that have come here, from the rubberman that was under a palmtree yesterday and was 
here speaking to the U.N. Commission and leaders that are independent. The Brazilian population yearned to 
have someone to speak to. Someone who will listen, who will not sort of mystify things, and someone who will 
not trick them. So there is an enormous expectation with regards to the seriousness of your Commission.  


Randau Marques 
Journalist 
WCED Public Hearing 
Sao Paulo, 28-29 Oct 1985  


31. Whaling offers another example. Recognizing that the history of whaling up to the 1960s was that of 
overexploitation, the International Whaling Commission (IWC), the main international body regulating whaling, 
has taken a series of conservation measures since the early 1970s and now all stocks that are below a certain 
level have been classified as protected from commercial whaling.  


32. In its early days, the IWC was dominated by whaling nations. After 1979, non-whaling nations became an 
increasingly significant majority of the membership. This change was reflected in the IWC's decisions, which 
increasingly opted in cases of scientific doubt for a cautious approach and the reduction of catch levels or the 
cessation of whaling altogether on certain stocks.  


33. This trend culminated in the moratorium decision of 1982. Members have the right to object and continue 
commercial whaling or to catch whales for scientific purposes. There is a strongly held view in conservation 
circles that whaling for scientific purposes can be used as a loophole by whaling nations. Permissions for such 
hunting should be stringently applied by IWC members, or the IWC's credibility will be undermined.  


34. An important political factor in recent developments hat been the ability of the U.S. Government to invoke 
legislation that enables contracts for fishing in U.S. waters to be withheld from nations that undermine marine 
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conservation agreements. The value of such fishery concessions is large and the legislation has significant 
political and economic leverage. Another important factor has been the strength of the NGOs in organizing 
support for anti-whaling actions, lobbying governments and organizing boycotts of fish and other products from 
whaling nations.  


35. By early 1987, whaling was restricted to scientific catches by Iceland and the Republic of Korea and to a 
small catch by Norway, which continued to object to the moratorium, but which planned to halt its commercial 
whaling following the 1967 season. And there were catches by Japan and the Soviet Union. The Soviet Union 
had indicated it would observe the moratorium after the 1987 Antarctic season, and Japan had withdrawn its 
objection to the moratorium with effect from 1988. However, Japan may continue whaling for scientific 
purposes./11 In addition, some whaling was being performed by native peoples in the Soviet Union and Alaska.  


36. If the moratorium is observed and whaling for scientific purposes is not abused, commercial whaling will no 
longer be a major threat to the conservation of whale stocks taken as a whole. The annual rate of increase of 
these stocks, however, is unlikely to exceed a few per cent. Thus substantial whale populations will probably 
not be observed much before the second half of the next century.  


2.3 Cooperation on Regional Seas 


37. A large number of agreements have been entered into on regional seas. The Commission has not 
attempted to evaluate them all, but given the Commission's origin in the UNEP Governing Council and the 
General Assembly resolution, it has given special attention to UNEP's Regional Seas Programme. This 
programme now brings together over 130 states bordering 11 different shared seas around the world, states 
that have an interest in cooperating for their own and mutual benefit.  


38. UNEP provides the initial impetus by bringing governments together to develop a flexible legal framework 
within which further agreements can be negotiated as needs require and politics allow. UNEP also provides 
some initial seed money for programme development, but the governments of the region themselves are meant 
to take over funding and management, drawing on the technical advice of UN and other agencies. The result is 
a gradually evolving action-oriented programme rooted in the needs of the regions as perceived by the 
governments concerned. Fourteen UN agencies and over 40 international and regional organizations 
participate in the worldwide programme.  


39. The political strategy behind the programme' and the requirement that management and financing be 
undertaken by the participating countries have clearly been crucial to its success. But it is one thing to 
contribute a few million dollars for research, and quite another to incorporate the resulting findings into land-
based development plans and to enforce strong pollution control programmes. The massive U.S.-Canadian 
clean up of the Great Lakes over the past 15 years cost $8.85 billion for partial treatment of municipal and 
industrial wastes./12 Huge investments will also be required to roll back land-based pollution along UNEP's 
regional seas. Yet nowhere have the sums been committed under agreed schedules to construct the necessary 
urban and industrial pollution control systems and to underwrite policies to control agricultural run-off. The 
programme now has to confront the regional seas challenge through the year 2000 - moving beyond general 
agreement on goals and research to a solid schedule of investment on a scale that will make a difference.  


2.4 Measures to Control Ocean Disposal of Waste 


40. The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter (London 
Dumping Convention), which has world-wide application, was concluded in November 1972 and entered into 
force on 30 August 1975./13 Its political evolution parallels that of the International Whaling Commission. 
Initially, it consisted largely of dumping states, but non-dumping states are now in the majority. At present it has 
61 contracting parties, and secretariat facilities are provided by the International Maritime Organization. The 
dumping of wastes is regulated by the three annexes to the Convention:/14 on extremely dangerous 
substances including high-level radioactive wastes, the dumping of which is prohibited, (Annex I); on somewhat 
less noxious substances, the dumping or which can be permitted only by 'prior special permit' (Annex II); and all 
other substances, which can be dumped only after a general permit has been obtained from national authorities 
(Annex III). Although the Convention applies to all wastes dumped deliberately at sea, the ocean disposal of 
radioactive wastes has attracted the most attention. It is this question that the Commission considers here.  
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41. Prior to 1963, the United Kingdom, Switzerland, Belgium, and the Netherlands had been dumping low-level 
wastes regularly at the north-east Atlantic dumpsite in international waters off the coast of Spain. Despite 
protests from representatives of these nations at the London Dumping Convention meeting that they would 
ignore a moratorium resolution on low-level wastes and carry out dumping during 1983, a de facto moratorium - 
which all countries honour but to which some have not formally agreed - went into and remains in effect. Under 
it, no disposal should take place until it can be demonstrated that it is environmentally safe.  


42. In 1985, the London Dumping Convention voted to extend indefinitely the moratorium on the ocean 
dumping of low-level radioactive wastes./15 As a result, the burden of proof that such activities are safe was 
effectively reversed, being put on those nations who want to dump. This revolutionary reversal, though not 
binding, reflects the changed composition of the London Dumping Convention.  


43. In 1986, the London Dumping Convention established an intergovernmental panel of experts to examine 
the issue of comparative risks of land- and sea-based options for disposal of radioactive waste. Without 
prejudging this assessment, the Commission would urge all states to continue to refrain from disposing of either 
low or high- level wastes at sea or in the sea-bed. Moreover, it would seem prudent to anticipate continuing 
opposition to sea dumping and to actively pursue the siting and development of environmentally safe, land 
based methods of disposal.  


Why must we gamble with the lives of innocent children in order to generate plutonium for bombs? Even to 
contemplate dumping radioactive waste in waters that belong to all of us as part of our global heritage is an 
outrage. For us to make such important decisions on behalf of future generations without taking into account 
the morality of using international waters as an exclusive rubbish bin is an arrogant act.  


Peter Wilkinson 
Greenpeace 
WCED Public Hearing 
Oslo, 24-25 June 1985  


44. Several other conventions regulate the dumping of wastes in the north-east Atlantic and North Sea, the 
Mediterranean Sea, and the Baltic Sea. Most of the Regional Seas Conventions also include a general 
provision calling on contracting parties to take all appropriate measures to prevent and reduce pollution caused 
by dumping.  


45. Land-based sources of nuclear waste have become significant in the North Sea, where high levels of 
radioactivity have been found in fish, and could threaten other seas./16 The Convention for the Prevention of 
Marine Pollution from Land Based Sources (Paris Convention) was ratified in 1978 by eight states and the 
European Economic Community. While it has achieved some international cooperation, its silence on nuclear 
plants and its acceptance of the 'best available technology' principle in determining permitted levels of 
radioactive discharges clearly needs to be reviewed.  


46. The Law of the Sea Convention requires states to establish national laws and regulations to 'prevent, 
reduce and control pollution of the marine environment from dumping'. It also requires express prior approval 
by the coastal state for dumping in the territorial sea, in the EEZs, and onto the continental shelf. The legislative 
history of this Article indicates that coastal states have not only the right to act but a duty to do so. States also 
have an obligation under the Law of the Sea to ensure that their activities do not injure the health and 
environment of neighbouring states and the commons.  


47. The Commission encourages the London Dumping Convention to reaffirm the rights and responsibilities of 
states to control and regulate dumping within the 200-mile EEZ. It is urgent that they do so, as oceans and food 
chains respect no boundaries.  


48. Moreover, all states should undertake to report releases of toxic and radioactive substances from land-
based sources into any body of water to the appropriate Convention Secretariat so that they may begin to 
report on the aggregate releases into various seas. Competent authorities must be designated to keep records 
of the nature and quantities of wastes dumped. Beyond that, regional institutions should forward this 
information to the London Dumping Convention Secretariat.  
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2.5 The Law of the Sea 


49. The United Nations Conference on the Law of the Sea was the most ambitious attempt ever to provide an 
internationally agreed regime for the management of the oceans. The resulting Convention represents a major 
step towards an integrated management regime for the oceans. It has already encouraged national and 
international action to manage the oceans./17  


50. The Convention reconciled widely divergent interests of states, and established the basis for a new equity 
in the use of the oceans and their resources. It confirmed that coastal states are empowered to exercise 
sovereignty over their territorial sea, sea- bed and subsoil, and the superjacent air space, up to a distance of 12 
nautical miles. It redefined the rights of coastal states concerning the continental shelf. It established Exclusive 
Economic Zones of up to 200 nautical miles within which the coastal state may exercise sovereign rights with 
regard to the management of national resources, living and non-living, in the waters, sea bed, and subsoil.  


51. The Convention removed 35 per cent of the oceans as a source of growing conflict between states. It 
stipulates that coastal states must ensure that the living resources of the EEZs are not endangered by 
overexploitation. Thus, governments now have not only the legal power and the self-interest to apply sound 
principles of resource management within this area, but they have an obligation to do so. The Convention calls 
for regional cooperation in formulating and implementing conservation and management strategies for living 
marine resources, including cooperation in the exchange of scientific information, the conservation and 
development of stocks, and the optimum use of highly migratory species.  


52. Similarly, coastal states now have a clear interest in the sound management of the continental shelf and in 
the prevention of pollution from land- and sea-based activities. Under the Convention, coastal states may adopt 
laws and regulations for their EEZs compatible with international rules and standards to combat pollution from 
vessels.  


53. The Convention also defines the waters, sea bed, and subsoil beyond the limits of national jurisdiction, and 
recognizes this as international. Over 45 per cent of the planet's surface, this sea-bed area and its resources 
are declared to be the 'common heritage of mankind', a concept that represents a milestone in the realm of 
international cooperation. The Convention would bring all mining activities in the sea-bed under the control of 
an International Seabed Authority.  


54. By early 1987, the Convention had been signed by 159 nations, and 32 countries had ratified it. However, a 
small number of significant states had indicated that they were unlikely to ratify it./18 The reasons for this rest 
largely with the regime proposed to manage the common sea bed.  


55. Despite this, many of the Convention's other provisions have been broadly accepted and have already 
entered into international law and practice in various ways. This process should be encouraged, especially as 
regards those provisions that relate to the environment. This Commission believes that the Convention should 
be ratified by the major technological powers and come into force. Indeed, the most significant initial action that 
nations can take in the interests of the oceans' threatened life-support system is to ratify the Law of the Sea 
Convention. 


II. Space: A Key to Planetary Management 


56. Outer space can play a vital role in ensuring the continued habitability of the Earth, largely through space 
technology to monitor the vital signs of the planet and aid humans in protecting its health. According to the 
1967 Outer Space Treaty, outer space, including the moon and other celestial bodies, is not subject to national 
appropriation by claim of sovereignty, by means of use of occupation, or by any other means. The UN 
Committee on the Peaceful Uses of Outer Space has been labouring to see that these ideals remain on the 
agenda. This Commission, in view of these developments, considers space as a global commons and part of 
the common heritage of mankind.  


57. The future of the space as a resource will depend not so much on technology as on the slow and difficult 
struggle to create sound international institutions to manage this resource. It will depend most of all upon 
humanity's ability to prevent an arms race in space.  
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1. Remote Sensing from Space 


58. If humanity is going to respond effectively to the consequences of changes human activity has induced - the 
build-up of atmospheric carbon dioxide, depletion of stratospheric ozone, acid precipitation, and tropical forest 
destruction - better data on the Earth's natural systems will be essential.  


59. Today several dozen satellites contribute to the accumulation of new knowledge about the Earth's systems: 
for example, about the spread of volcanic gases, enabling scientists for the first time to describe the specific 
links between a major natural disturbance of the upper atmosphere and changes in the weather thousands of 
miles away./19  


60. Satellites also played a key scientific role after the 1986 discovery of a 'hole' in the ozone layer over 
Antarctica. When ground-based observers noted this phenomenon, archived satellite data were examined and 
provided a record of seasonal ozone fluctuation extending back nearly a decade./20 And scientists have been 
able to follow closely the unfolding of the drought in the Sahel region of Africa in the 1980s. Satellite-generated 
maps correlating rainfall patterns and biomass have served as a tool in understanding droughts and helped in 
the targeting of relief aid.  


We need a kind of new earth/space monitoring system. I think that it goes farther than simply an earth 
environmental system. It's a combined earth/space monitoring system, a new agency that would have the 
resources to be able to monitor, report, and recommend in a very systematic way on the earth/space interaction 
that is so fundamental to a total ecological view of the biosphere.  


Maxwell Cohen 
University of Ottawa 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


61. Recently, an international and interdisciplinary group of scientists has proposed a major new initiative - the 
International Geosphere-Biosphere Programme (IGBP) to be coordinated through ICSU. It would investigate 
the biosphere using many technologies, including satellites. This proposal seemed in 1987 to be gaining 
momentum; it was already influencing the budget decisions of several nations on allocations for future satellite 
launches and is increasing coordination between existing efforts.  


62. The primary frustration about this wealth of data is that the information is dispersed among governments 
arid institutions, rather than being pooled. UNEP's Global Environment Monitoring System is a modest effort to 
pool space data relevant to the Earth's habitability. It should be strengthened. But most such efforts are 
underfunded, undercoordinated, and inadequate to the tasks.  


63. The primary responsibility for action rests initially with national governments, cooperating to pool, store and 
exchange data. In time, international efforts might be funded through some direct global revenue source or 
through contributions from individual nations. (See Chapter 12.)  


2. The Geosynchronous Orbit 


64. From an economic point of view, the most valuable part of the Earth's orbital space is the geosynchronous 
orbit, a band of space 36,000 kilometres, above the equator./21 Most communication and many weather 
satellites - as well as many military orbits - are in geosynchronous orbit. To prevent signals to and from the 
satellites interfering with one another, satellites must be placed some distance apart, effectively limiting the 
number that can use this valuable band to 180. Thus, the geosynchronous orbit is not only a valuable but also a 
scarce and limited global resource.  


65. The growth in satellite communication traffic during the 1970s led to many predictions that slots would soon 
be saturated. Thus conflict emerged over the use and ownership of the geosynchronous orbit, largely between 
industrial nations that have the capacity to put satellites in this orbit and the equatorial developing nations that 
do not but that lie beneath this band of space.  


66. The first effort to devise a property regime for geosynchronous orbit was the 1976 Bogota Declaration, 
signed by seven equatorial countries./22 These countries declared that the orbits above them were extensions 
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of their territorial airspace. The Bogota Declaration has been challenged by some nations that see it as 
contradicting the 'non-appropriation' principle of the Outer Space Treaty. Another group of developing countries 
proposed a licensing system for the use of geosynchronous orbits./23 Countries would be awarded slots that 
could then be sold, rented, or reserved for future use.  


67. Another way of managing this resource and capturing its rental value for the common interest would be for 
an international body to own and license the slots to bidders at an auction. Such an alternative would be 
analogous to the Seabed Authority in the Law of the Sea Convention.  


66. Industrial countries have opposed the creation of a property rights regime for geosynchronous orbit, 
especially a regime that granted rights to slots to countries that cannot now use them. They argue that a regime 
of prior allocation would drive up costs and reduce the incentive of the private sector to develop and use this 
orbit. Others, who see a rapidly growing role for satellite communications, argue that regulatory regimes should 
be established before competition makes such a step more difficult.  


69. Since satellite communications involve the use of radio waves, a de facto regime for the parcelling out of 
slots in geosynchronous orbit has emerged through the activities of the International Telecommunications 
Union (ITU) in the past several years. The ITU allocates the use of the radio waves (those parts of the 
electromagnetic spectrum used for communication)./24 The highly technical character of the task of parcelling 
out radio waves, combined with the fact that strict compliance is necessary to allow any user to enjoy access to 
this resource, has produced a successful international resource regime, based on three regional conferences, 
for effective management of the resource./25 Whether this approach will endure depends in large part upon the 
perceived justice of the decisions reached by the regional conferences.  


3. The Pollution of Orbital Space 


70. Debris in orbit is a growing threat to human activities in space. In 1981, a panel of experts convened by the 
American Institute of Aeronautics and Astronautics concluded that the growth of space debris could pose 'an 
unacceptable threat' to life in space within a decade./26 This debris consists of spent fuel tanks, rocket shells, 
satellites that no longer function, and shrapnel from explosions in space: it is concentrated in the region 
between 160 and 1,760 kilometres above the Earth.  


71. With greater care in the design and disposal of satellites, much of it could be avoided. However, the 
creation of debris is an integral and unavoidable consequence of the testing and use of space weapons. The 
contribution of military activities to the Earth's 'debris belt' could grow greatly if plans to place large numbers of 
satellite based weapons and weapons-related sensors are realized.  


72. The most important measure to minimize space debris, therefore, is to prevent the further testing and 
deployment of space based weapons or weapons designed tor use against objects in space.  


73. Clean up would be expensive. It has been proposed that the major powers lead an international effort to 
retrieve the larger pieces of space debris from orbit. Such work would involve the design, construction, and 
launch of vehicles that could manoeuvre in space and grapple with large, jagged, tumbling space objects. The 
proposal has elicited little enthusiasm.  


4. Nuclear Power in Orbit 


74. Many spacecraft are nuclear-powered and threaten contamination if they fall to the Earth./27 There are two 
basic approaches to the problem: Ban or regulate. The option of banning all radioactive materials from space is 
the simplest to enact. It would eliminate the problem and would also severely stunt the further development of 
space-based warfare systems. A total ban should exempt scientific uses in deep-space, as small amounts of 
fissionable materials have been essential for the powering of deep-space probes. A ban on reactors in space 
would be easy to monitor, because reactors produce waste heat detectable by infrared sensors at great 
distances. Verifying the absence of small nuclear power systems would be more difficult, but still possible.  


75. A wide variety of methods are available for regulating the use of radioactive materials in space. The most 
important include limiting the size of reactors permitted in orbit, requiring shielding around radioactive material 
sufficient to withstand reentry into the Earth's atmosphere, and requiring deep space disposal of spacecraft that 
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contain radioactive material. All are technologically feasible, but would add cost and complexity to missions. 
Nevertheless, these measures should be implemented, as a minimum step.  


5. Towards a Space Regime 


76. Soon after the aeroplane was invented, it became obvious that collisions would occur unless a general air 
traffic control regime was established. This model offers a useful way to think about the need for and contents 
of a space regime. The creation of 'rules of the road' for orbital space could ensure that the activities of some 
do not degrade the resource for all.  


Utilization of spacecraft for solving the problems of forestry provides a good example of the peaceful use of 
space. Taking into account the interests of the present and future generations, there is no other more 
favourable area of space technology application than environmental protection, to study the natural resources 
of Earth and control their rational utilization and reproduction. We think that in the forthcoming years 
international cooperation in this field will be further expanded.  


L. E. Mikhailov 
USSR State Committee on Forestry 
WCED Public Hearing 
Moscow, 11 Dec 1986  


77. Orbital space cannot be effectively managed by any one country acting alone. The inherently international 
character of orbital space has been recognized by a majority of nations in the Outer Space Treaty. The 
international community should seek to design and implement a space regime to ensure that space remains a 
peaceful environment for the benefit of all.  


78. An essential step towards efficient management of the space resource is to abandon the notion that 
because outer space in general is unlimited, orbital space can absorb all human activity. Because of the 
speeds involved, orbital space is for practical purposes much 'closer' than the atmosphere. A system of space 
traffic control in which some activities were forbidden and others harmonized cuts a middle path between the 
extremes of a sole Space Authority and the present near anarchy.  


79. The electromagnetic spectrum has been effectively regulated by international agreement, and through this 
regulation has begun to emerge the beginnings of a space regime for geosynchronous orbital space. An 
extension of this type of approach to control debris and the use of nuclear materials in orbit is the next logical 
step.  


80. A fine balance must be struck between regulating activities too late and regulating non-existent activities too 
soon. Regulating activities on the Moon, for example, beyond the general principles laid out in the Outer Space 
Treaty is clearly premature. But regulating space debris and nuclear materials in Earth orbit is clearly overdue.  


III. Antarctica: Towards Global Cooperation 


81. The Antarctic continent - larger than the United states and Mexico combined - for over a generation has 
been managed under a regime of multilateral cooperation that has secured environmental protection. Signed 
on 1 December 1959, the Antarctic Treaty has been the vehicle for a number of important initiatives in pursuit 
of its two primary objectives: to maintain Antarctica for peaceful uses only, prohibiting all military activities, 
weapons testing, nuclear explosions, and disposal of radioactive wastes; and to promote freedom of scientific 
investigation in Antarctica and international cooperation to that end./28  


82. The fact that the 'question of Antarctica' is today on the UN agenda/29 indicates the reality that there is a 
debate in the international community over the future management of the continent. Under the combined 
pressures of economic, technological, environmental, and other trends, there are new initiatives to establish a 
regime for minerals exploitation. New questions about equitable management are presenting challenges that 
may reshape the political context of the continent within the next decade./30  


83. During the forthcoming period of change, the challenge is to ensure that Antarctica is managed in the 
interests of all humankind, in a manner that conserves its unique environment, preserves its value for scientific 
research, and retains its character as a demilitarized, non-nuclear zone of peace.  
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84. Responsibility for guiding change at present rests initially with the countries party to the Antarctic Treaty./31 
Eighteen nations now enjoy full decision-making status under the Treaty, with these consultative parties 
exercising their rights and carrying out their obligations in peaceful cooperation despite their divergent views on 
the territorial claims to parts of the continent. An additional 17 nations have observer status at the biennial 
Antarctic Treaty System (ATS) meetings.  


85. The Antarctic Treaty is open to accession by any state that is a member of the United Nations, and by 
others invited to accede. To become a Consultative Party, a state must demonstrate concrete interest in 
Antarctica by conducting substantial scientific research there. The Treaty nations feel that this system is applied 
flexibly and opens the Treaty to all nations with a genuine interest in Antarctica. Many developing nations 
without the resources to conduct research on the continent feel that this condition effectively excludes most of 
the world's nations./32  


86. But the question of participation is not polarized between industrial and developing countries. Not all 
industrialized countries are members of the Treaty, and Argentina, Brazil, Chile, China, India, and Uruguay 
have consultative status under it, while several additional developing countries have acceded to it. However, 
the overwhelming majority of developing countries, including all those of Africa, remain outside the 
arrangements.  


87. There is furthermore no general agreement as to whether Antarctica is part of the international commons. 
For example, seven states maintain territorial claims. Moreover, many developing countries reject the idea that 
what they regard as the common heritage of mankind should be managed by some countries to the exclusion 
of others. Many of them see the Antarctic Treaty System as the exclusive preserve of the rich and 
technologically advanced countries. Some object to what they consider the exclusivity of the Treaty system, 
with countries self-appointed to determine the future of the continent. Although the Consultative Parties assert 
that they have managed Antarctica in the interests of all peoples, several nations maintain that these interests 
should not be defined by the Consultative Parties alone; this view has gained many new sources of expression 
since 1959. Despite the present debate over the continent's future, many nations outside the Treaty have 
recognized the trusteeship role played by the Treaty nations in protecting the environment of Antarctica./33  


88. The Commission does not propose to adjudicate the status of Antarctica. But it sees it as essential that the 
continent be managed and protected in a responsible manner that takes into account the common interests at 
stake, it notes also that the legal and management regimes are in the midst of a process of change leading to 
wider participation.  


89. The Antarctic Treaty Consultative Parties have endeavoured to demonstrate a strong concern for the 
protection of the continent's environment and the conservation of its natural resources. (See Box 10-1.) In 
1964, they adopted the 'Agreed Measures for the Conservation of Antarctic Fauna and Flora',/34 which amount 
to a conservation protocol to the Treaty. At subsequent biennial meetings, they have continued to develop 
environmental principles and measures to guide the planning and execution of their activities. Additional 
measures would improve the scope and effectiveness of environmental protection, and it would be useful to 
consider means to ensure that the record of compliance with these measures is widely known.  


90. The Consultative Parties have also played a leading role in the promulgation of two important international 
conventions relating to conservation of living resources: the 1972 Convention on the Conservation of Antarctic 
Seals and the 1980 Convention on the Conservation of Antarctic Marine Living Resources./35 The second 
arose out of concern that the depletion of Antarctic fish stocks, particularly shrimp like krill, could have severe 
and unpredictable effects on related and dependent species. It adopts an 'ecosystem approach' to resource 
management./36  


91. Taken together, these legal instruments and accompanying protocols and recommendations, along with the 
non governmental body the Scientific Committee on Antarctic Research (SCAR), constitute what is referred to 
as the Antarctic Treaty System. This system demonstrates the evolution that has taken place under the 
Antarctic Treaty since it entered into force.  


92. Several international NGOs have begun to monitor the adequacy of and compliance with environmental 
protection and conservation measures in Antarctica and have frequently been critical of these measures. They 
have also sought observer status at ATS meetings and greater involvement in the formulation and review of 
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Antarctic policies. Some UK agencies are concerned with southern hemisphere meteorology, oceanography, or 
fishing and have become involved in Antarctic science and politics. A concrete result of this interest has been 
invitations extended to WMO, FAO, IOC, IUCN, IWC, SCAR, and the Scientific Committee on Oceanic 
Research to attend as observers meetings of the Commission for the Conservation of Antarctic Marine Living 
Resources (CCAMLR). The European Economic Community is also a CCAMLR member as a result of its 
member states ceding competence to it with respect to fisheries management policies.  


Box 10-1  


Antarctica's Unique Treaty Arrangements 


Under the Antarctic Treaty, the seven states claiming territory there have agreed with non-claimant parties to 
the Treaty to Bet aside the disputed territorial status of Antarctica in order to carry out agreed-upon activities in 
the area.  


While the Treaty is in force, no acts or activities taking place will 'constitute a basis for asserting, supporting or 
denying a claim to territorial sovereignty in Antarctica', nor may any new claim, or enlargement of an existing 
claim, be asserted.  


Decisions are taken by consensus, which guarantees to both claimant and non-claimant states that no activity 
or management practice prejudicial to their position on the territorial status of Antarctica will be approved. The 
Treaty provides for on-site inspection at any time in any or all areas of Antarctica by designated nationals of the 
consultative parties.  


Source: Based on Lee Kimball, 'Testing the Great Experiment' Environment, September 1985.  


93. For the ATS to remain viable into the next century, it will need to continue to evolve and adapt itself to deal 
with new issues and new circumstances. Although the Treaty could run indefinitely, in 1991 any of the 
Consultative Parties may call for a general conference of the signatory nations, to review its operation.  


1. Guard Present Achievements 


94. Although further change in the management status of Antarctica is inevitable, it is essential that such 
change not jeopardize the achievements of the Treaty System in the areas of peace, science, conservation, 
and environment. Antarctica has been an agreed zone of peace for nearly 30 years, free of all military activities, 
nuclear tests, and radioactive wastes. This is a foundation on which humanity must build.  


95. Cooperation in scientific investigation has steadily expanded; it must be further strengthened, especially 
concerning Antarctica's role in global atmospheric and oceanic circulation and world climate. At the same time, 
more efforts should be made to secure full participation in such research. Means must be found to expand 
consultation and participation and to extend the benefits of international cooperation in Antarctic science and 
technology to the international community as a whole.  


The most cruel environmental threat comes from the environmental movement itself as we see the animal 
rights laws systematically destroy our way of life and violate our right as aboriginal peoples to our traditions and 
values. Yet our people, including the Arctic people, need development. The challenge is to find strategies for 
development that meet the needs of the people and the environment.  


Rhoda Inuksu 
Inuit Indian 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


96. Several suggestions along these lines have been made. They include establishing a fund to facilitate the 
participation of interested developing countries in Antarctic science, and inviting more scientists from 
developing nations to join projects and visit scientific stations. Given the costly technologies involved in 
Antarctic science, possibilities should be explored for sharing Antarctic base and logistics capabilities with 
interested non-consultative states. The right to consultative status could be extended to states participating in 
scientific activities on a joint basis.  
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97. As Antarctic activities multiply, sound conservation will also require increased data collection, monitoring, 
and environmental assessment. The interactive and cumulative effects of these projects must be carefully 
reviewed and areas of unique scientific and environmental value protected.  


2. Anticipate Pressures for Mineral Development 


98. Minerals of various kinds are known to exist in Antarctica, but the minerals talks have triggered false 
assumptions about the imminence of their development. Even given the most optimistic growth trends, it seems 
clear that more accessible sources will be developed elsewhere long before Antarctica attracts major 
investment. Only two minerals have been found that might exist in concentrations suitable for exploitation - coal 
in the Transantarctic Mountains and iron in the Prince Charles Mountains. Mining them would be a fool's 
venture./37 The costs would be prohibitive, and sufficient coal and iron can be found closer to the main 
markets.  


99. Circumstantial evidence suggests the existence of offshore oil and gas, but no deposits have yet been 
discovered. The USSR, Japan, France, the United Kingdom, and the Federal Republic of Germany have 
surveyed Antarctica's continental shelves. The surveys were of a scientific nature, but, coinciding as they did 
with the first serious discussions of a minerals regime, were viewed by some observers as signalling 
commercial interests.  


100. The 18 Consultative Parties are conducting negotiations among themselves to complete an agreed legal 
framework for determining the environmental acceptability of possible minerals exploration and development in 
Antarctica and to govern any such activities./38 Treaty members felt that it would be more difficult to agree on 
such a regime after actual finds have been made. The negotiations in many ways are an expression of the idea 
that prevention is better than cure, forethought preferable to afterthought.  


101. Antarctica is an enormous continent where claims to sovereignty are in dispute and where there are no 
agreed legal bases for issuing licences, leasing or selling mineral rights, or receiving royalty payments. These 
delicate questions have now been raised and will not lie silent until they have been answered within an 
internationally agreed framework. Until these matters are resolved, and protection of the Antarctic environment 
is assured, it seems unlikely that any nation or group of nations will be able to invest securely in developing the 
continent's mineral resources./39  


102. Given the absence of technologies tested in the ultimate extremities of Antarctic conditions, the lack of 
agreement on procedures to assess and take account of the impacts of any development, and the sparse data 
base, it could take a generation or more of dedicated research and technological development to ensure that 
minerals exploitation would not destroy the Antarctic's fragile ecosystem and its place in global environmental 
processes. Thus it is important that no minerals activity takes place until these conditions have changed, and 
then only in consonance with a regime that guarantees implementation of the most stringent standards needed 
to protect the continent's environment and share the proceeds equitably.  


3. Promote Evolution of Antarctic Treaty System 


103. In the years ahead, activities in Antarctica will expand in kind and scale, as will the numbers of participants 
in such activities. Further efforts must be made to ensure effective management of those activities and an 
orderly expansion of participation in such management. A variety of options are being discussed by the 
international community. More effective management, including expanded participation, could evolve gradually 
through the existing Treaty System. But given the extent of probable change and the lure of mineral wealth, 
however remote, such an approach could be too slow to retain political support. Another is that the above goals 
might be reached through the negotiation of an entirely new system. However, neither of these approaches 
would be free of difficulty. Yet another alternative would be to intensify efforts to make the Treaty System more 
universal, more open, and responsive to expressions of concrete and legitimate concern and interest in 
Antarctica.  


4. Establish a Means for More Effective Communicati on 


104. As activities under the different treaties increase, so does the importance of coordination among the 
advisory and decision making authorities responsible for various areas. Antarctica may require the 
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establishment of somewhat more formal institutions than have governed the first generation of activities, in 
order to foster better communication and coordination both within and outside the Treaty System.  


Some unique objects like Lake Baikal and Siberia, the Great Lakes in Africa and North America, are part of our 
global patrimony. They are some of the absolute values our planet possesses and their significance transcends 
any national boundaries. We should learn how to foresee their future and how to anticipate the after-effects of 
large-scale engineering projects.  


Since people's interests vary, it cannot be taken for granted that people will accept scholars' recommendations 
and come to agreement on that score. And their agreement is of special importance in situations where global 
problems are involved and where the human race as a whole may be threatened with perils generated by the 
absence of such agreement.  


What is needed today is the moulding of a new ethos and new arrangements for building an understanding 
among people, countries, and regions. And as a first step we should produce new knowledge, concentrate our 
research efforts on maintaining life on earth, and develop a system distributing and disseminating knowledge 
and new moral criteria in a way that makes it available to billions of people who inhabit our planet.  


Academician N.N. Moiseev 
USSR Academy of Sciences 
WCED Public Hearing 
Moscow, 8 Dec 1986  


105. Antarctica is on the agenda of the UN General Assembly and will probably remain so. Nothing will happen, 
however, unless the participants in the debate find terms of reference that can command broad-based support 
and an agreed upon means to explore and give effect to improved management.  


106. To focus on longer-term strategies to preserve and build on the achievements of the existing Treaty 
System, nations must create the means to foster dialogue among politicians, scientists, environmentalists, and 
industries from countries within and outside it. A good place to start would be the development of closer 
working relationships between the parties to Antarctic regimes and the international organizations within and 
outside the UN system that have responsibilities for science and technology, conservation, and environmental 
management.  


107. National policy processes could also be structured to provide for dialogue with concerned industries, 
public interest organizations, and expert advisors, perhaps through an Antarctic advisory committee. The U.S. 
Government has been in the forefront of those countries appointing industry and public interest advisors to its 
delegations to Consultative Parties meetings. Australia, New Zealand, and Denmark have more recently 
followed suit.  


108. Hammering out an internationally supported consensus on Antarctica is a huge task requiting time and 
patience. And the lure of minerals increases with every new rumour of a find. Yet such a consensus is the only 
way to prevent a tragic plundering of the silent continent, and to maintain Antarctica as a symbol of peaceful 
international cooperation and environmental protection. 
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Our Common Future 
Chapter 11: Peace, Security, Development, and the E nvironment  
From A/42/427. Our Common Future: Report of the World Commission on Environment and Development 
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1. Among the dangers facing the environment, the possibility of nuclear war, or military conflict of a lesser scale 
involving weapons of mass destruction, is undoubtedly the gravest. Certain aspects of the issues of peace and 
security bear directly upon the concept of sustainable development. Indeed, they are central to it.  


2. Environmental stress is both a cause and an effect of political tension and military conflict./1 Nations have 
often fought to assert or resist control over raw materials, energy supplies, land, river basins, sea passages, 
and other key environmental resources. Such conflicts are likely to increase as these resources become 
scarcer and competition for them increases.  


3. The environmental consequences of armed conflict would be most devastating in the case of thermo-nuclear 
war. But there are damaging effects too from conventional, biological, and chemical weapons, as well as from 
the disruption of economic production and social organization in the wake of warfare and mass migration of 
refugees. But even where war is prevented, and where conflict is contained, a state of 'peace' might well entail 
the diversion into armament production of vast resources that could, at least in part, be used to promote 
sustainable forms of development.  


4. A number of factors affect the connection between environmental stress, poverty, and security, such as 
inadequate development policies, adverse trends in the international economy, inequities in multi-racial and 
multi-ethnic societies, and pressures of population growth. These linkages among environment, development, 
and conflict are complex and, in many cases, poorly understood. But a comprehensive approach to 
international and national security must transcend the traditional emphasis on military power and armed 
competition The real sources of insecurity also encompass unsustainable development, and its effects can 
become intertwined with traditional forms of conflict in a manner that can extend and deepen the latter.  


I. Environmental Stress as a Source of Conflict 


5. Environmental stress is seldom the only cause of major conflicts within or among nations. Nevertheless, they 
can arise from the marginalization of sectors of the population and from ensuing violence. This occurs when 
political processes are unable to handle the effects of environmental stress resulting, for example, from erosion 
and desertification. Environmental stress can thus be an important part of the web of causality associated with 
any conflict and can in some cases be catalytic.  


6. Poverty, injustice, environmental degradation, and conflict interact in complex and potent ways. One 
manifestation of growing concern to the international community is the phenomenon of 'environmental 
refugees'/2 The immediate cause of any mass movement of refugees may appear to be political upheaval and 
military violence. But the underlying causes often include the deterioration of the natural resource base and its 
capacity to support the population.  


7. Events in the Horn of Africa are a case in point. In the early 1970s, drought and famine struck the nation of 
Ethiopia. Yet it has been found that the hunger and human misery were caused more by years of overuse of 
soils in the Ethiopian highlands and the resulting severe erosion than by drought. A report commissioned by the 
Ethiopian Relief and Rehabilitation Commission found: 'The primary cause of the famine was not drought of 
unprecedented severity, but a combination of long-continued bad land use and steadily increased human and 
stock populations over decades'./3  


8. Wars have always compelled people to leave their homes and their lands, to become refugees. Also, the 
wars in our time have forced large numbers of people to leave their homelands. In addition, we now have the 
phenomenon of environmental refugees. In 1984-85, some 10 million Africans fled their homes, accounting for 
two-thirds of all refugees worldwide. Their flight was not surprising in a region where 35 million suffered from 
famine. Many of them swarmed into cities. But many others moved across national boundaries, heightening 
interstate tensions. Cote d'Ivoire, Ghana, and Nigeria have been generous in welcoming refugees from the 
desertified Sahel. Tanzania, Zambia, and Zimbabwe have also been receiving large numbers of refugees. Yet, 
the Cote d'Ivoire, for instance, which depends for much of its export revenues on timber, is suffering rapid 
deforestation caused in part by land hunger, and one-third of landless people are immigrants. Agriculture 
destroys 4.5 times as much forestland in the Cote d'Ivoire as logging does./4  
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9. Almost 1 million Haitian 'boat people', one-sixth of the entire populace, have fled that island nation, an 
exodus fuelled in large part by environmental degradation. Haiti suffers some of the world's most severe 
erosion, down to bedrock over large parts of some regions, so that even farmers with reasonable amounts of 
land cannot make a living. According to a US Agency for International Development (USAID) report, 'The social 
and economic effects of environmental degradation are great, and contribute to the growing outflow from rural 
areas. Thousands of rural Haitians leave their homes each year for Port au Prince, other Caribbean islands and 
the United States in search of employment and better living conditions./5 El Salvador, one of the most troubled 
nations of Central America, is also one of the most environmentally impoverished, with some of the worst 
erosion rates in the region. The fundamental causes of the present conflict are as much environmental as 
political, stemming from problems of resource distribution in an overcrowded land, according to a draft USAID 
environmental profile of El Salvador./6  


Today we cannot secure security for one state at the expense of the other. Security can only be universal, but 
security cannot only be political or military, it must be as well ecological, economical, and social. It must ensure 
the fulfilment of the aspirations of humanity as a whole.  


A. S. Timoshenko 
Institute of State and Law, USSR Academy of Sciences 
WCED Public Hearing 
Moscow, 11 Dec 1986  


10. South Africa reveals similar problems. The inhuman policy of apartheid is at the core of the state of political 
conflict in Southern Africa. One of the many ways by which apartheid institutionalizes both conflict and 
environmental degradation is by allocating, through the 'homelands' system, 14 per cent of the nation's land to 
72 per cent of the population./7 Young working-age blacks flee the overcultivated and overgrazed 'homelands' 
to seek work in the cities, where, on top of the squalor of overcrowded townships, they encounter extreme 
socio-economic inequality and racial segregation. They fight back. Repression intensifies, and the victims seek 
refuge over the border - whereupon the South African regime widens the conflict into neighbouring states. The 
entire region is becoming caught up in the ensuing violence, which could well ignite wider conflict drawing in 
major powers.  


11. In addition to the interrelated problems of poverty, injustice, and environmental stress, competition for non-
renewable raw materials, land, or energy can create tension. It was the quest for raw materials that underlay 
much of the competition between colonial powers and the subjugation of their holdings. Conflicts in the Middle 
East inevitably contain the seeds of great power intervention and global conflagration, in part because of the 
international interest in oil.  


12. As unsustainable forms of development push individual countries up against environmental limits, major 
differences in environmental endowment among countries, or variations in stocks of usable land and raw 
materials, could precipitate and exacerbate international tension and conflict. And competition for use of the 
global commons, such as ocean fisheries and Antarctica, or for use of more localized common resources in 
fixed supply, such as rivers and coastal waters, could escalate to the level of international conflict and to 
threaten international peace and security.  


13. Global water use doubled between 1940 and 1980, and it is expected to double again by 2000, with two 
thirds of the projected water use going to agriculture. Yet 80 countries, with 40 per cent of the world's 
population, already suffer serious water shortages./8 There will be growing competition for water for irrigation, 
industry, and domestic use. River water disputes have already occurred in North America (the Rio Grande), 
South America (the Rio de la Plata and Parana), South and Southeast Asia (the Mekong and the Ganges), 
Africa (the Nile), and the Middle East (the Jordan, Litani, and Orontes, as well as the Euphrates).  


How can the world of nature and the community of peoples with their national economies be harmonized? 
Posing the question this way suggests that the two are separate. But not so. Humanity, the human species, 
exists and it supported within the world of nature. And I mean that not figuratively but literally.  


We are deep-air animals living inside an ecological system. We draw boundaries, of course, on the ecosphere 
for national and regional purposes. But it is all of one piece.  







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


When, therefore, we optimistically declare that economic development and environmental maintenance can go 
along hand in hand, this qualifier must immediately be added: only if the maintenance of the ecosphere is made 
the first priority. Economic development must be secondary, guided by strict ecological standards. These 
fundamental ideas are far from being universally accepted.  


Stanley Rowe 
Saskatchewan Environmental Society 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


14. Fisheries, whether coastal or oceanic, are fundamental to the diets of many countries. For some countries, 
fishing is a key economic sector, and overfishing poses immediate dangers to several national economies. In 
1974 Iceland, largely dependent on its fishing industry, found itself embroiled with the United Kingdom in a 'cod 
war'. Similar tensions exist in the Japanese and Korean seas and on both sides of the South Atlantic. The 1986 
declaration of an exclusive fishery zone around the Falkland/Malvinas Islands has further unsettled relations 
between Britain and Argentina. Disputes over fishing rights in the South Pacific and the search for tuna by 
distant-water fleets led to increased competition for diplomatic and fisheries advantages by the major powers in 
that region in 1986. Fisheries-related disputes may well become more frequent as nations harvest fish stocks 
beyond the level of sustainable yields.  


15. Environmental threats to security are now beginning to emerge on a global scale. The most worrisome of 
these stem from the possible consequences of global warming caused by the atmospheric build-up of carbon 
dioxide and other gases./9 (See Chapter 7.) Any such climatic change would quite probably be unequal in its 
effects, disrupting agricultural systems in areas that provide a large proportion of the world's cereal harvests 
and perhaps triggering mass population movements in areas where hunger is already endemic. Sea levels may 
rise during the first half of the next century enough to radically change the boundaries between coastal nations 
and to change the shapes and strategic importance of international waterways - effects both likely to increase 
international tensions. The climatic and sea-level changes are also likely to disrupt the breeding grounds of 
economically important fish species. Slowing, or adapting to, global warming is becoming an essential task to 
reduce the risks of conflict.  


II. Conflict as a Cause of Unsustainable Developmen t 


16. Arms competition and armed conflict create major obstacles to sustainable development. They make huge 
claims on scarce material resources. They pre-empt human resources and wealth that could be used to combat 
the collapse of environmental support systems, the poverty, and the underdevelopment that in combination 
contribute so much to contemporary political insecurity. They may stimulate an ethos that is antagonistic 
towards cooperation among nations whose ecological and economic interdependence requires them to 
overcome national or ideological antipathies.  


17. The existence of nuclear weapons and the destructive potential inherent in the velocity and intensity of 
modern conventional warfare have given rise to a new understanding of the requirements for security among 
nations. In the nuclear age nations can no longer obtain security at each other's expense. They must seek 
security through cooperation, agreements, and mutual restraint; they must seek common security./10 Hence 
interdependence, which is so fundamental in the realm of environment and economics, is a fact also in the 
sphere of arms competition and military security. Interdependence has become a compelling fact, forcing 
nations to reconcile their approach to 'security'.  


1. Nuclear War - Threat to Civilization 


18. The likely consequences of nuclear war make other threats, to the environment pale into insignificance. 
Nuclear weapons represent a qualitatively new step in the development of warfare. One thermo-nuclear bomb 
can have an explosive power greater than that of all the explosives Used in wars since the invention of 
gunpowder. In addition to the destructive effects of blast and heat, immensely magnified by these weapons, 
they introduce a new lethal agent - ionizing radiation - that extends lethal effects over both space and tine.  
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19. In recent years, scientists have in addition called our attention to the prospect of 'nuclear winter'. It has 
been most authoritatively explored by some 300 scientists from the United States, the USSR, and more than 30 
other countries - working on a collaborative basis in some cases across ideological divides./11  


All youth organizations believe that environmental issues stand high on the priority list of global problems. 
However, their solution depends on the preservation of peace on our planet. The quest of solutions to 
ecological problems is impossible without the curbing of the arms race, for the arms race absorbs tremendous 
intellectual and material resources of mankind. The solution of ecological problems also depends on the way of 
life of young people and their value orientation.  


Dr. I.I. Russin 
Moscow State University 
WCED Public Hearing 
Moscow, 8 Dec 1986  


20. The theory contends that the smoke and dust ejected into the atmosphere by a nuclear war could absorb 
enough solar radiation to remain aloft for some time, preventing sunlight from reaching the surface of the earth, 
causing a widespread and prolonged cooling of land areas. There would be severe repercussions for plant life 
generally and for agriculture in particular, disrupting the production of food to sustain survivors of the war. Great 
uncertainties remain about the scale and linkages determining environmental effects, but large-scale 
environmental perturbations are considered probable. A nuclear war cannot be won, and must never be fought. 
In the aftermath, there would be no difference between so called victor and vanquished. The nuclear-weapon 
states must spare no effort to conclude a verifiable agreement on banning all nuclear weapon tests.  


21. The findings on nuclear winter are vitally important too for non-aligned nations, predominantly in the South, 
which are not parties to the East West conflict. They cannot expect to avoid the potentially disastrous 
environmental consequences of nuclear war in the northern hemisphere. The aftermath of such a war would 
envelop the world. There is a danger that nuclear weapons will spread to more and more countries and be used 
in what begins as a limited regional conflict. Beyond the five recognized nuclear-weapon states, at least six 
others have a widely acknowledged potential nuclear weapons capability; a dozen others are not far behind. 
The nuclear-weapon states cannot expect the non-nuclear-weapon states to abstain from exercising the 
nuclear option in the absence of real progress on the road to nuclear disarmament. It is imperative, therefore, 
that the probable consequences of nuclear war be recognized universally and that all states become involved in 
efforts to prevent the proliferation - and above all the use of nuclear weapons.  


2. Other Weapons of Mass Destruction 


22. Other forms of war and other weapons of mass destruction have large scale effects or both human 
societies and the human environment. Biological warfare could release new agents of disease that would prove 
difficult to control. Recent advances in biotechnology multiply the potentially lethal applications of such 
weapons. Likewise, the deliberate manipulation of the environment (for example, through artificial earthquakes 
and floods) would have consequences far beyond the borders of those involved in a conflict, were they ever 
used. Chemical agents can seriously damage the environment, as demonstrated by the defoliants used in 
South-east Asia. The dangerous and environmentally unpredictable consequences of biological and chemical 
weapons have led to international agreements banning their use./12 But there is need for further efforts to 
strengthen the regimes to which these agreements contribute. In particular, the Geneva protocol prohibiting the 
use of chemical weapons should be supplemented by agreements prohibiting the production and stockpiling of 
such weapons.  


23. Military applications of new technologies now threaten lo make outer space a focus of international 
competition and conflict. (See Chapter 10.) Most countries in the international community see space as a global 
commons that should benefit humanity as a whole and be preserved from military competition - a feeling 
reflected in the 1967 Outer Space Treaty, under which nations agreed not to deploy weapons of mass 
destruction there. Governments should now agree on measures to prevent an arms race in space and stop it 
on Earth. Failing such agreement, the arms race could expand, with dire consequences for humanity.  


3. The Costs of the 'Arms Culture' 
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24. The absence of war is not peace; nor does it necessarily provide the conditions for sustainable 
development. Competitive arms races breed insecurity among nations through spirals of reciprocal fears. 
Nations need to muster resources to combat environmental degradation and mass poverty. By misdirecting 
scarce resources, arms races contribute further to insecurity.  


25. The coexistence of substantial military spending with unmet human needs has long evoked concern. 
President Eisenhower, for example, observed at the end his term in office that 'every gun that is made, every 
warship launched, every rocket fired represents, in the final analysis, a theft from those who hunger and are not 
fed, who are cold and are not clothed'./13  


26. Global military spending in 1985 was well in excess of $900 billion./14 This was more than the total income 
of the poorest half of humanity. It represented the equivalent of almost $1,000 for every one of the world's 1 
billion poorest. Put another way, military spending surpassed the combined gross national products of China, 
India, and the African countries south of the Sahara. Moreover, global military spending has risen not only 
absolutely but proportionately - from an estimated 4.7 per cent of world output in 1960 to over 6 per cent - 
representing an increase of about 150 per cent in real (constant price) terms. Three-quarters of current 
expenditure is in the industrial world./15  


27. The true cost of the arms race is the loss of what could have been produced instead with scarce capital, 
labour skills, and raw materials. The plants that manufacture weapons, the transport of those weapons, and the 
mining of minerals for their production all place enormous demands on energy and mineral resources and are a 
major contributor to pollution and environmental deterioration.  


28. The distorting effects of the 'arms culture' are most striking in the deployment of scientific personnel. Half a 
million scientists are employed on weapons research world-wide, and they account to: around half of all 
research and development expenditure./16 This exceeds the total combined spending on developing 
technologies for new energy sources, improving human health, raising agricultural productivity, and controlling 
pollution. Military research and development - $70-80 billion world-wide in 1984 - is growing at twice the rate of 
military spending as a whole./17 At the same time, there is a paucity of resources available for monitoring 
global climatic change, for surveying the ecosystems of disappearing rain forests and spreading deserts, and 
for developing agricultural technologies appropriate to rainfed, tropical agriculture.  


29. Nations are seeking a new era of economic growth. The level of spending on arms diminishes the 
prospects for such an era - especially one that emphasizes the more efficient use of raw materials, energy, and 
skilled human resources. It also has a bearing, albeit indirect, on the willingness of rich countries to provide 
development assistance to developing countries. Clearly, there is no simple correspondence between reduced 
defence spending and increased aid. There are other reasons aside from domestic resource constraints for a 
reluctance to expand aid, and nations cannot wait for disarmament before devoting more resources to ensuring 
sustainable development. Nonetheless, increased defence spending puts pressure on other budgetary items, 
and aid is an easy target, despite being a relatively small outlay for most donor countries./18  


30. Although redeployment is clearly possible, resources currently employed in military applications cannot be 
redeployed quickly or easily elsewhere in other sectors or other countries. There are technical problems in 
achieving such a transformation, not least the contribution made by military spending to jobs in economies with 
high unemployment. And beyond the technical problems are questions of political will. Nonetheless, some 
countries - China, Argentina, and Peru, for example - have recently shown that it is both technically and 
politically possible to make substantial shifts from military to civilian spending within a short time./19  


4. World Armaments and the Growth of the 'Arms Cult ure' 


31. Traditionally, nations have adhered to an 'arms culture'. They find themselves locked into arms 
competitions fuelled among other things by powerful vested interests in the 'military-industrial complex' as well 
as in the armed forces themselves. Industrial nations account for most of the military expenditures and the 
production and transfer of arms in international society. However, the influence of this 'arms culture' is not 
confined to these nations. It is present also in the developing world, fostered both by the desire of many 
governments to seek security through acquisition of arms and by a burgeoning world arms trade.  
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I have here listened to people speaking about financial crises, famine, pollution, and social injustice at various 
levels. As an ecologist, I cannot see any of these questions without linking them to the armaments question and 
to the nuclear issue.  


Poverty generates tensions and conflicts, urban and rural violence. The indigenous people are still awaiting 
solutions for their problems. All this depends on money and nevertheless we are spending money on our 
nuclear programmes. They say that this has peaceful objectives. This is not true because precious money is 
being spent on this.  


The greatest crime: the death of hope, the death of all of the rights we all have, especially that of the young of 
believing in a future, the hope for a normal life, a difficult life but something that appears as a challenge to live it 
the best we can. We have a right to this chance.  


Cacilda Lanuza  
Brazilian Ecological Movement 
WCED Public Hearing 
Sao Paulo, 28- 29 Oct 1985  


32. Since the early 1960s, military spending in developing countries as a whole has increased fivefold. Their 
share of total spending increased from under one-tenth to almost a quarter of a far larger total./20 Some 
developing countries, such as the Republic of Korea, have achieved a high level of development in spite of 
military spending. But systematic analysis suggests that increases in military spending have had negative 
effects on economic performance./21  


33. Moreover, defence expenditure is one of the most import-intensive of activities, usually creating a large 
secondary demand for imported spares, ammunition, servicing, training, and fuel. It has been estimated that 20 
per cent of the external debt acquired by non-oil developing countries in the decade to 1982 could be attributed 
to arms imports./22 And high levels of arms spending motivated by a variety of reasons have undoubtedly 
contributed to the severity of the crises of development in Africa, where military spending rose, in real terms, by 
7.8 per cent per annum between 1971 and 1982, and arms imports rose by 18.5 per cent./23 it should be noted 
in this connection that in the case of the Frontline States they have been compelled to expand their armed 
forces because of the threat from South Africa.  


34. The development of an 'arms culture' in many developing countries presents particular dangers in the 
context of environmental and poverty-induced stresses. There are already numerous simmering disputes in the 
Third World - over 40 unresolved - many arising from boundaries defined in colonial times.  


35. Sophisticated weapons can help convert the potential into actual conflict. According to the UN Group of 
Governmental Experts on the Relationship Between Disarmament and Development:  


There can no longer be the slightest doubt that resource scarcities and ecological stresses constitute 
real and imminent threats to the future well-being of all people and nations. These challenges are 
fundamentally non-military and it is imperative that they be addressed accordingly. If this is not 
recognized, ... there is a grave risk that the situation will deteriorate to the point of crisis where, even 
with low probability of success, the use of force could be seen as a way to produce results quickly 
enough. This is far from being a remote possibility. In recent years, there has been a marked tendency 
in international relations to use or to threaten to use military force in response to non-military 
challenges to security./24  


36. The situation in many developing countries presents particular dangers in the context of environmental and 
poverty-induced stresses. Large-scale movements of refugees, competition for scarce water and fertile lands, 
deposits of oil and raw materials, ill-defined boundaries, and so on all add to tensions and increase possibilities 
for conflict. The importation of armaments by developing countries has increased also because of these real or 
potential conflicts. It is sometimes encouraged by the arms manufacturers because of the important profits that 
can themselves sustain the manufacture of arms in the exporting countries. The export of arms have been 
evaluated at more than $35 billion annually. The arms trade is estimated to have absorbed over $300 billion 
over the last two decades, three-quarters in the form of sales to developing countries./25  
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III. Towards Security and Sustainable Development 


1. Principles 


37. The first step in creating a more satisfactory basis for managing the interrelationships between security and 
sustainable development is to broaden our vision. Conflicts may arise not only because of political and military 
threats to national sovereignty; they may derive also from environmental degradation and the pre-emption of 
development options.  


38. There are, of course, no military solutions to 'environmental insecurity'. And modern warfare can itself 
create major internationally shared environmental hazards. Furthermore, the idea of national sovereignty, has 
been fundamentally modified by the fact of interdependence in the realm of economics, environment, and 
security. The global commons cannot be managed from any national centre: The nation state is insufficient to 
deal with threats to shared ecosystems. Threats to environmental security can only be dealt with by joint 
management and multilateral procedures and mechanisms.  


Environment must also be an approach to development. Environment is a social justice issue and environment 
even is a peace and security issue. The barriers to achieving sustainable development are great, as might be 
expected in a major historical transformation, but they are far from insurmountable.  


We approach the millennium in a world in which global interdependence is the central reality, but where 
absolute poverty and environmental degradation cloud our vision of a common future, and where a geopolitical 
climate dominated by nuclear terrorism and increasing militarization saps the idealism of the young and the will 
to dream in us all.  


Ralph Torrie 
On Behalf of Canadian Environment, Development and Peace Organizations 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


2. Cooperative Management 


39. Already, environmental stresses are encouraging cooperation among nations, giving some indication of 
ways to proceed. Antarctica is subject to a far-reaching agreement that provides a collective approach to 
management. (See Chapter 10.) There are now various institutional systems, often of complex and advanced 
form, to foster bilateral and regional cooperation for marine fisheries in order to regulate maximum sustainable 
yields and the distribution of catches. One of the main threats to the oceans the dumping of highly toxic wastes 
has so far been managed by the London Dumping Convention. As for international water bodies, impressive 
progress has been made by the bilateral U.S.-Canadian Commission for the Great Lakes. The Mediterranean 
Convention, only one of the many such treaties concluded within the context of the UNEP Regional Seas 
Programme, brings together coastal nations in an arrangement to monitor and combat pollution at sea.  


40. Some of the most challenging problems require cooperation among nations enjoying different systems of 
government, or even subject to antagonistic relations. The 1986 Chernobyl reactor accident in the Soviet Union 
has resulted in two agreements covering international cooperation in cases of such accidents. In the future, the 
nation concerned will immediately alert neighbouring states; they, in turn, will offer assistance at cost and free 
of liability./26 The 1979 Convention on Transboundary Pollution has provided a framework for monitoring and 
assessing damage from pollutants causing acid rain in Europe./27  


41. Cooperation on environmental issues among developing countries has often been made difficult by poor 
communications. Nonetheless, many now participate in UNEP's Regional Seas Programme. The nations of the 
Sahel have formed a regional organization to deal with desertification, and there ie emerging a body of 
successful case histories with respect to river basin development: Witness the joint management programmes 
in Africa for the Senegal River Basin.  
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Box 11-1  


Spending on Military Versus Environmental Security 


The world spent well over $900 billion on military purposes in 1985, more than $2.5 billion a day. The real cost 
is what the same resources might otherwise be used for:  


• An Action Plan for Tropical Forests would cost $1.3 billion a year over the course of five years. This 
annual sum is the equivalent of half a day of military expenditure worldwide.  


• Implementing the UN Action Plan for Desertification would cost $4.5 billion a year during the last two 
decades of this century - the equivalent of less than two days of military spending.  


• One of the greatest environmental hazards in the Third World is lack of clean water for household use, 
contributing to 80 per cent of disease. The UN Water and Sanitation Decade, although given only a small 
fraction of support needed, would have cost $30 billion a year during the 1980s. This is the approximate 
equivalent of 10 days of military spending.  


• To supply contraceptive materials to all women already motivated to use family planning would cost an 
additional $1 billion per year on top of the $2 billion spent today. This additional $1 billion is the 
equivalent of 10 hours of military spending.  


Sources: International Task Force, Tropical Forests: A Call for Action (Washington, DC: World Resources 
Institute, 1965); Dr M.K. Tolba, 'Desertification and the Economics of Survival', UNEP Information 86/2. 25 
March 1986; A. Agarwal et al., Water, Sanitation and Health for All? (London: IIED/Earthscan, 1981); World 
Bank, World Development Report, 1984 (New York: Oxford University Press, 1984).  


3. The Importance of Early Warning 


42. Since it is often uncertainty and insecurity that prompts international conflict, it is of the utmost importance 
that governments become aware of imminent environmental stress before the damage actually threatens core 
national interests. Governments are usually not well equipped with this kind of foresight.  


43. It would be highly desirable if the appropriate international organizations, including appropriate UN bodies 
and regional organizations, were to pool their resources and draw on the most sophisticated surveillance 
technology available - to establish a reliable early wanting system for environmental risks and conflict. (See 
Chapter 12.) such a system would monitor indicators of risks and potential disputes, such as soil erosion, 
growth in regional migration, and uses of commons that are approaching the thresholds of sustainability. The 
organizations would also offer their services for helping the respective countries to establish principles and 
institutions for joint management.  


4. Disarmament and Security 


44. Action to reduce environmental threats to security requires a redefinition of priorities, nationally and 
globally. Such a redefinition could evolve through the widespread acceptance of broader forms of security 
assessment and embrace military, political, environmental, and other sources of conflict.  


45. A broader approach to security assessment would no doubt find many cases in which national, regional, 
and global security could be enhanced through expenditures quite small in relation to the levels of military 
spending. Four of the most urgent global environmental requirements - relating to tropical forests, water, 
desertification, and population - could be funded with the equivalent of less than one month's global military 
spending. (See Box 11-1.) It is difficult to shift budgetary resources, but individual governments have already 
shown that transformation is possible, given political will. In some of the countries most seriously affected by 
environmental stress and poverty, the sums required to alleviate these conditions are small in relation to what is 
now spent on disaster relief, let alone military activities./28 However, these sums must be spent quickly, before 
deteriorating conditions require much larger expenditures.  
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46. But in terms of the aggregate resources involved in arms spending and the potential throat to the 
environment from war, the greatest need is to improve relations among those major powers capable of 
deploying weapons of mass destruction. This is needed to achieve agreement on tighter control over the 
proliferation and testing of various types of weapons of mass destruction nuclear and non-nuclear including 
those that have environmental implications./29  


47. A substantial number of agreements already show the potential for negotiated, multilateral solutions. 
President Reagan and General Secretary Gorbachev made substantial progress towards strategic arms 
agreement, which must be carried forward to reverse the alarming trends of several decades. Apparently, the 
two major powers came close to agreeing on intermediate range systems in Europe, to be followed by 
agreements banning forward deployment of shorter range systems. It would alleviate significantly the pressures 
exercised by nuclear weapons on the security order in Europe. In addition, they are moving towards, a 50 per 
cent reduction agreement on strategic systems, followed by total elimination agreements. They also need to 
agree on effective measures to prevent an arms race in space. Successful negotiations would contribute 
significantly to stemming the spread of nuclear weapons as the major nuclear-weapon states would deliver on 
their promise to build down their nuclear arsenals. Such progress is consistent with the basic needs of our 
times and the right of humanity to have the spectre of nuclear destruction removed from the face of the Earth.  


48. Nations must turn away from the destructive logic of an 'arms culture' and focus instead or their common 
future. The level of armaments and the destruction they could bring about bear no relation to the political 
conflict that triggered the arms competition in the first place. Nations must not become prisoners of their own 
arms race. They must face the common danger inherent in the weapon of the nuclear age. They must face the 
common challenge of providing for sustainable development and act in concert to remove the growing 
environmental sources of conflict.  
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12/ Outright banning of particularly lethal weapons has its origin in the St. Petersburg Declaration banning the 
use of 'dum-dum bullets' and the Hague war rules outlining the use of shaped charges (1899). Also relevant are 
the Geneva Protocol banning the military use of chemical and bacteriological weapons (1925); the Convention 
on the Prohibition of the Development, Production, and Stockpiling of Bacteriological and Toxin Weapons 
(1975); and the Convention on the Prohibition of Military or Any Other Hostile Use of Environmental 
Modification Techniques (1978).  


13/ The Eisenhower quote is taken from his final, valedictory address (Speech to the American Society of 
Newspaper Editors Washington, DC, April, 1953) which also includes the more famous reference to the 
'military-industrial complex'.  


14/ Estimates from R.L. Sivard, World Military and Social Expenditures (Washington, DC: World Priorities, Inc., 
1986). More details in M. Brzoska et al., 'World Military Expenditure and Arms Production', SIPRI Yearbook, op. 
cit. The figure of total military spending is necessarily approximate because of the enormous problems of 
aggregating spending in different - and often non-convertible - currencies and from countries with different 
statistical conventions. According to Sivard, total military spending in 1983 was $728 billion. On the basis of 
trends and preliminary data, a figure of at least $900 billion and possibly $1,000 billion in current prices and 
exchange rates seems appropriate for 1986.  


15/ Sivard, 1986 edition, op. cit., SIPRI Yearbook, op. cit.  


16/ Sivard, 1986 edition, op. cit., SIPRI Yearbook, op. cit.  


17/ M. Ackland-Hood, 'Military Research and Development Expenditure', SIPRI Yearbook, op. cit.  


18/ According to calculations based on OECD Development Assistance Committee data, which are not 
universally accepted, together with Sivard, total non-military development aid measured in net concessional 
flows from industrial to developing countries represents roughly 5 per cent of the amount spent by all industrial 
countries on armaments. For the United States, foreign aid accounts for 4 per cent of armaments spending, 
and for the USSR, 1.5 per cent. In Austria, Denmark, the Netherlands, Norway, and Sweden, by contrast, the 
proportion is close to 30 per cent, and it is over 10 per cent for Australia, Belgium, Canada, France, FRG, and 
Switzerland,  
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19/ According to L.H. Brown et al., in State of the World 1986 (London: W.W. Norton, 1986), China in 1972 
spent 14 per cent of its gross national product (GNP) on military purposes, one of the highest levels in the 
world. Since 1970 (except for 1979), the government has systematically reduced this until by 1985 it amounted 
to only 7.5 per cent In mid 1985 the government announced it would cut the armed forces to 3.2 million, a drop 
of 24 per cent. In Argentina, by 1984 new President Raul Alfonsin had cut arms outlays to half their peak level 
of 1980 (nearly 4 per cent of GNP) by reordering priorities and shifting resources to social programmes. 
Peruvian President Alan Garcia Perez, on taking office in mid-1985, announced he would reduce military 
outlays, which then totalled 5 per cent of GNP, or one-quarter of the federal budget. First he cancelled half the 
order for 26 French Mirage fighter planes.  


20/ Over 1960-81, Third World military expenditures grew by some 7 per cent per year, as compared with 3.7 
per cent in the industrial world. In 1960, Third World military expenditures accounted for less than one-tenth of 
the global total 1981 for more than one fifth of a far larger total. R.L. Sivard, World Military and Social 
Expenditures (Washington, DC: World Priorities, Inc., 198b).  


21/ L. Taylor, 'Military Economics in the Third World', prepared for The Independent Commission on 
Disarmament and Security Issues, 1981.  


22/ R. Tullberg, 'Military Related Debt in Non-Oil Developing Countries', SIPRI Yearbook, op. cit.  


23/ R. Luckham, 'Militarization in Africa', SIPRI Yearbook, op. cit.  


24/ I. Thorsson et al., Relationship Between Disarmament and Development, Disarmament Study Review No. 5 
(A/36/536) (New York: UN Department of Political and Security Council Affairs, 1982).  


25/ Arms Export from L.R. Brown et al., op. cit, based on U.S. Arms Control and Disarmament Agency; 
estimate of cumulative spending on the arine trade in Sivard, 1985 edition, op. cit.  


26/ 'Negotiations on Agreement Concerning Nuclear Safety Reach Consensus', press release (PR8-86/17), 
IAEA, 15 August 1986.  


27/ 'Convention on Long-Range Transboundary Air Pollution' concluded 13 November 1979 and entered into 
force 16 March 1983, summarized in M.J. Bowman and D.J. Harris (eds.), Multilateral Treaties: Index and 
Current Status (London: Butterworths, 1984).  


28/ The amount that the United Nations has recently budgeted for Ethiopia to cater for anti-erosion, 
reforestation, and related measures under its Anti-Desertification Plan suggests that no more than $50 million a 
year would have been required to counter much of the highlands' problem if the investment had been 
undertaken in due time. By contrast, the amount required to counter Ethiopia's famine during 1985 amounted to 
$500 million for relief measures alone. Between 1976 and 1980 Ethiopia spent an average of $225 million a 
year on military activities.  


29/ Among international treaties specifically designed to protect the global commons from militarization are the 
Antarctic Treaty (1959); the Moscow Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer 
Space and Under Water (1963); the Outer Space Treaty (1967); the Treaty of Tlatelolco (1967); the Treaty on 
the Non Proliferation of Nuclear Weapons (1968); and the Sea Bed Treaty (1971). 
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1. In the middle or the 20th century, we saw our planet from space for the first time. Historians may eventually 
find that this vision had a greater impact on thought than did the Copernican revolution of the 16th century, 
which upset humans' self-image by revealing that the Earth is not the centre of the universe. From space, we 
see a small and fragile ball dominated not by human activity and edifice but by a pattern of clouds, oceans, 
greenery, and soils. Humanity's inability to fit its activities into that pattern is changing planetary systems 
fundamentally. Many such changes are accompanied by life-threatening hazards, from environmental 
degradation to nuclear destruction. These new realities, from which there is no escape, must be recognized - 
and managed.  


2. The issues we have raised in this report are inevitably of far reaching importance to the quality of life on 
earth - indeed to life itself. We have tried to show how human survival and well-being could depend on success 
in elevating sustainable development to a global ethic. In doing so, we have called for such major efforts as 
greater willingness and cooperation to combat international poverty, to maintain peace and enhance security 
world-wide, and to manage the global commons. We have called for national and international action in respect 
of population, food, plant and animal species, energy, industry, and urban settlements. The previous chapters 
have described the policy directions required.  


3. The onus for action lies with no one group of nations. Developing countries face the challenges of 
desertification, deforestation, and pollution, and endure most of the poverty associated with environmental 
degradation. The entire human family of nations would suffer from the disappearance of rain forests in the 
tropics, the loss of plant and animal species, and changes in rainfall patterns. Industrial nations face the 
challenges of toxic chemicals, toxic wastes, and acidification. All nations may suffer from the releases by 
industrialized countries of carbon dioxide and of gases that react with the ozone layer, and from any future war 
fought with the nuclear arsenals controlled by those nations. All nations will also have a role to play in securing 
peace, in changing trends, and in righting an international economic system that increases rather than 
decreases inequality, that increases rather than decreases numbers of poor and hungry.  


In the case of environmental problems, it is obvious that the problems cannot be solved by one group, one 
group working in separation. You cannot say because people are dying of poisoning, it is the Ministry of Health 
that will solve it. Or to say because it comes from factories, it is the Ministry of Industry. That is impossible.  


I think the problems need a more holistic approach. The United Nations Organization, as a professional 
organization, has developed this fragmentation. It started automatically with no bad intention at all. But at the 
same time, the member countries requested and national bodies also requested entry points in recipient 
countries. So WHO corresponds with the Ministry of Health, UNESCO corresponds with the Ministry of 
Education, FAO corresponds with the Ministry of Agriculture the fragmentation is getting worse.  


Speaker from the floor 
Government Agency 
WCED Public Hearing 
Jakarta, 26 March 1985  


4. The time has come to break out of past patterns. Attempts to maintain social and ecological stability through 
old approaches to development and environmental protection will increase instability. Security must be sought 
through change. The Commission has noted a number of actions that must be taken to reduce risks to survival 
and to put future development on paths that are sustainable.  


5. Without such reorientation of attitudes and emphasis, little can be achieved. We have no illusions about 
'quick-fix' solutions. We have tried to point out some pathways to the future. But there is no substitute for the 
journey itself, and there is no alternative to the process by which we retain a capacity to respond to the 
experience it provides. We believe this to hold true in all the areas covered in this report. But the policy 
changes we have suggested have institutional implications, and it is to these we now turn emphasizing that 
they are a complement to, not a substitute for, the wider policy changes for which we call. Nor do they 
represent definitive solutions, but rather first steps in what will be a continuing process.  


6. In what follows we put forward, in the first place, what are essentially conceptual guidelines for institutions at 
the national level. We recognize that there are large differences among countries in respect of population size, 
resources, income level, management capacity, and institutional traditions, only governments themselves can 
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formulate the changes they should make. Moreover, the tools for monitoring and evaluating sustainable 
development are rudimentary and require further refinement.  


7. We also address, in more specific terms, the question of international institutions. The preceding chapters 
have major implications for international cooperation and reforms, both economic and legal. The international 
agencies clearly have an important role in making these changes effective, and we endeavour to set out the 
institutional implications, especially as regards the United Nations system.  


I. The Challenge for Institutional and Legal Change  


1. Shifting the Focus to the Policy Sources 


8. The next few decades are crucial for the future of humanity. Pressures on the planet are now unprecedented 
and are accelerating at rates and scales new to human experience: a doubling of global population in a few 
decades, with most of the growth in cities; a five- to tenfold increase in economic activity in less than half a 
century; and the resulting pressures for growth and changes in agricultural, energy, and industrial systems. 
Opportunities for more sustainable forms of growth and development are also growing. New technologies and 
potentially unlimited access to information offer great promise.  


9. Each area of change represents a formidable challenge in its own right, but the fundamental challenge stems 
from their systemic character. They lock together environment and development, once thought separate; they 
lock together 'sectors' such as industry and agriculture; and they lock countries together as the effects of 
national policies and actions spill over national borders. Separate policies and institutions can no longer cope 
effectively with these interlocked issues. Nor can nations, acting unilaterally.  


10. The integrated and interdependent nature of the new challenges and issues contrasts sharply with the 
nature of the institutions that exist today. These institutions tend to be independent, fragmented, and working to 
relatively narrow mandates with closed decision processes. Those responsible for managing natural resources 
and protecting the environment are institutionally separated from those responsible for managing the economy. 
The real world of interlocked economic and ecological systems will not change; the policies and institutions 
concerned must.  


11. This new awareness requires major shifts in the way governments and individuals approach issues of 
environment, development, and international cooperation. Approaches to environment policy can be broadly 
characterized in two ways. One, characterized as the 'standard agenda', reflects an approach to environmental 
policy, laws, and institutions that focuses on environmental effects. The second reflects an approach 
concentrating on the policies that are the sources of those effects./1 These two approaches represent 
distinctively different ways of looking both at the issues and at the institutions to manage them.  


12. The effects-oriented 'standard agenda' has tended to predominate as a result of growing concerns about 
the dramatic decline in environmental quality that the industrialized world suffered during the 1950s and 1960s. 
New environmental protection and resource management agencies were added on to the existing institutional 
structures, and given mainly scientific staffs./2  


13. These environment agencies have registered some notable successes in improving environmental quality 
during the past two decades./3 They have secured significant gains in monitoring and research and in defining 
and understanding the issues in scientific and technical terms. They have raised public awareness, nationally 
and internationally. Environmental laws have induced innovation and the development of new control 
technologies, processes, and products in most industries, reducing the resource content of growth./4  


14. However, most of these agencies have been confined by their own mandates to focusing almost exclusively 
on the effects. Today, the sources of these effects must be tackled. While these existing environmental 
protection policies and agencies must be maintained and even strengthened, governments now need to take a 
much broader view of environmental problems and policies.  


15. Central agencies and major sectoral ministries play key roles in national decision making. These agencies 
have the greatest influence on the form, character, and distribution of the impacts of economic activity on the 
environmental resource base. It is these agencies, through their policies and budgets, that determine whether 







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


the environmental resource base is enhanced or degraded and whether the planet will be able to support 
human and economic growth and change into the next century.  


16. The mandated goals of these agencies include increasing investment, employment, food, energy, and other 
economic and social goods. Most have no mandate to concern themselves with sustaining the environmental 
resource capital on which these goals depend. Those with such mandates are usually grouped in separate 
environment agencies or, sometimes, in minor units within sectoral agencies. In either case, they usually learn 
of new initiatives in economic and trade policy, or in energy and agricultural policy, or of new tax measures that 
will have a severe impact on resources, long after the effective decisions have been taken. Even if they were to 
learn earlier, most lack the authority to ensure that a given policy is implemented.  


17. Environmental protection and sustainable development must be an integral part of the mandates of all 
agencies of governments, of international organizations, and of major private-sector institutions. These must be 
made responsible and accountable for ensuring that their policies, programmes, and budgets encourage and 
support activities that are economically and ecologically sustainable both in the short and longer terms.They 
must be given a mandate to pursue their traditional goals in such a way that those goals are reinforced by a 
steady enhancement of the environmental resource base of their own national community and of the small 
planet we all share.  


2. New Imperatives for International Cooperation 


18. National boundaries have become so porous that traditional distinctions between local, national, and 
international issues have become blurred. Policies formerly considered to be exclusively matters of 'national 
concern' now have an impact on the ecological bases of other nations' development and survival. Conversely, 
the growing reach of some nations' policies - economic, trade, monetary, and most sectoral policies - into the 
'sovereign' territory of other nations limits the affected nations' options in devising national solutions to their 
'own' problems. This fast-changing context for national action has introduced new imperatives and new 
opportunities for international cooperation.  


19. The international legal framework must also be significantly strengthened in support of sustainable 
development. Although international law related to environment has evolved rapidly since the 1972 Stockholm 
Conference, major gaps and deficiencies must still be overcome as part of the transition to sustainable 
development. Much of the evidence and conclusions presented in earlier chapters of this report calls into 
question not just the desirability but even the feasibility of maintaining an international system that cannot 
prevent one or several states from damaging the ecological basis for development and even the prospects for 
survival of any other or even all other states.  


20. However, just at the time when nations need increased international cooperation, the will to cooperate has 
sharply declined. By the mid-1980s, multilateral institutions were under siege for many, and often contradictory, 
reasons. The UN system has come under increasing attack for either proposing to do too much or, more 
frequently, for apparently doing too little. Conflicting national interests have blocked significant institutional 
reforms and have increased the need for fundamental change./5 By the mid-1980s, funds for many 
international organizations had levelled off or declined in both relative and absolute terms.  


21. Bilateral development assistance has declined as a percentage of GNP in many industrial countries, falling 
even further below the targets proposed in the early 1970s./6 The benefits and effectiveness of aid have come 
under serious question, in part because of criticism based on environmental considerations./7 Yet, sustainable 
development creates the need for even greater international aid and cooperation.  


22. Nations must now confront a growing number, frequency, and scale of crises. A major reorientation is 
needed in many policies and institutional arrangements at the international as well as national level. The time 
has come to break away. Dismal scenarios of mounting destruction of national and global potential for 
development - indeed, of the Earth's capacity to support life - are not inescapable destiny. One of the most 
hopeful characteristics of the changes the world is racing through is that invariably they reflect great 
opportunities for sustainable development, providing that institutional arrangements permit sustainable policy 
options to be elaborated, considered, and implemented.  


II. Proposals for Institutional and Legal Change 
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23. The ability to choose policy paths that are sustainable requires that the ecological dimensions of policy be 
considered at the same time as the economic, trade, energy, agricultural, industrial, and other dimensions - on 
the same agendas and in the same national and international institutions. That is the chief institutional 
challenge of the 1990s.  


24. There are significant proposals for institutional and legal change in previous chapters of our report. The 
Commission's proposals for institutional and legal change at the national, regional, and international levels are 
embodied in six priority areas:  


• getting at the sources,  


• dealing with the effects,  


• assessing global risks,  


• making informed choices,  


• providing the legal means, and  


• investing in our future.  


Together, these priorities represent the main directions for institutional and legal change needed to make the 
transition to sustainable development. Concerted action is needed under all six.  


1. Getting at the Sources 


1.1 National Policies and Institutions 


25. The way countries achieve sustainable development will vary among the many different political and 
economic systems around the world. Governments differ greatly in their capacity to monitor and evaluate 
sustainable development, and many will need assistance. Several features should be common to most 
countries.  


26. Sustainable development objectives should be incorporated in the terms of reference of those cabinet and 
legislative committees dealing with national economic policy and planning as well as those dealing with key 
sectoral and international policies. As an extension of this, the major central economic and sectoral agencies of 
governments should now be made directly responsible and fully accountable for ensuring that their policies, 
programmes, and budgets support development that is ecologically as well as economically sustainable.  


27. Where resources and data permit, an annual report and an audit on changes in environmental quality and 
in the stock of the nation's environmental resource assets are needed to complement the traditional annual 
fiscal budget and economic development plans./8 These are essential to obtain an accurate picture of the true 
health and wealth of the national economy, and to assess progress towards sustainable development./9  


All governments should develop a 'foreign policy for the environment' as one major way of improving the 
international coordination of national environmental policies.  


But in the long-term perspective, and here I think the World Commission could have an important message, I 
think that it will be politically sound and wise to get support from the NGOs to prepare for changes that have to 
take place anyway sooner or later. So I think it would be politically wise to look into that in a much broader way 
than what has been done so far.  


Mats Segnestam 
Swedish Society for the Conservation of Nature 
WCED Public Hearing 
Oslo, 24-25 June 1985  


28. Governments who have not done so should consider developing a 'foreign policy for the environment'./10 A 
nation's foreign policy needs to reflect the fact that its policies have a growing impact on the environmental 
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resource base of other nations and the commons, just as the policies of other nations have an impact on its 
own. This is true of certain energy, agricultural, and other sectoral policies discussed in this report, as well as 
certain foreign investment, trade, and development assistance policies and those concerning the import or 
export of hazardous chemicals, wastes, and technology.  


1.2 Regional and Interregional Action 


29. The existing regional and subregional organisations within and outside the UN system need to be 
strengthened and made responsible and accountable for ensuring that their programmes and budgets 
encourage and support sustainable development policies and practices. In some areas, however, especially 
among developing countries, new regional and subregional arrangements will be needed to deal with 
transboundary environmental resource issues.  


30. Some countries already enjoy comparatively well developed bilateral and regional structures, although 
many of them lack the mandate and support required to carry out the greatly expanded role they must assume 
in the future. These include many specialized bilateral organizations such as the Canada/USA International 
Joint Commission; subregional agencies in Europe such as the different Commissions for the Rhine River, the 
Danube River, and the Baltic Sea; and organizations such as the CMEA, OECD, and EEC. These bodies 
provide member countries with a strong foundation on which to build. Although most of them have effective 
programmes for international cooperation on environmental protection and natural resources management, 
these programmes will need to be strengthened and adapted to new priorities. The regional organizations in 
particular need to do more to integrate environment fully in their macroeconomic, trade, energy, and other 
sectoral programmes.  


31. Similar organizations among developing countries should be strengthened, particularly at bilateral and 
subregional levels. Organizations such as the Organization of African Unity, the Southern Africa Development 
Coordination Conference, the Gulf Cooperation Council, the Arab League, the Organisation of American 
States, the Association of South East Asian Nations, and the South Asian Association for Regional Cooperation 
could work together to develop contingency plans and the capacity to respond quickly to critical situations and 
issues. They need in such bodies to develop comparable economic and environmental statistics, base-line 
quantity and quality surveys of shared resources, and early-warning capabilities to reduce environment and 
development hazards. They could develop and apply in concert basic common principles and guidelines 
concerning environmental protection and resource use, particularly with respect to foreign trade and 
investment. In this respect, developing countries have much to gain through sharing their common experiences 
and taking common action.  


32. A new focus on the sustainable use and management of transboundary ecological zones, systems, and 
resources is also needed. There are, for example, over 200 distinct biogeographic zones in the world. 
Moreover, most non-island countries in the world share at least one international river basin. The entire national 
territories of nearly one-quarter of those countries is part of an international river, basin. Yet over one-third of 
the 200 major international river basins in the world are not covered by any international agreement, and fewer 
than 30 have any cooperative institutional arrangements. These gaps are particularly acute in Africa, Asia, and 
Latin America, which together have 144 international river basins./11  


33. Governments, directly and through UNEP and IUCN, should support the development of regional and 
subregional cooperative arrangements for the protection and sustained use of transboundary ecological 
systems with joint action programmes to combat common problems such as desertification and acidification.  


1.3 Global Institutions and Programmes 


34. At the global level, an extensive institutional capacity exists that could be redirected towards sustainable 
development. The United Nations, as the only intergovernmental organization with universal membership, 
should clearly be the locus for new institutional initiatives of a global character.  


35. Although the funds flowing to developing countries through UN programmes represents a relatively small 
portion of total ODA flows, the UN can and should be a source of significant leadership in the transition to 
sustainable development and in support of developing countries in effecting this transition. Under existing 
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conditions the UN system's influence is often fragmented and less effective than it might be because of the 
independent character of the specialized agencies and endemic weaknesses of coordination. However, recent 
moves towards organizational reform and greater economy and efficiency could improve the capacity of the UN 
to provide this leadership, and should include sustainable development as an important criterion.  


In retrospect, even if the institutional and policy goals of the decade had been achieved, one is left with the 
feeling that most developing countries would be only marginally better off than they are today. The reason for 
this is a striking and humbling one. Although governments, environmentalists, and the aid agencies kept their 
eye on the environmental ball during the 1970s and the early 1980s, recent events have starkly demonstrated 
that they were watching the wrong ball. While the world was worrying about the environmental impacts of 
investments, controlling pollution, and conserving resources, we collectively failed to notice the dramatic 
decline in what had complacently been called 'renewable resources'.  


David Runnals 
International Institute for Environment and Development 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


36. All major international bodies and agencies of the UN system should be made responsible and accountable 
for ensuring that their programmes and budgets encourage and support development policies and practices 
that are sustainable. Governments, through parallel resolutions in the respective governing bodies, should now 
begin to reorient and refocus the mandates, programmes, and budgets of key agencies to support sustainable 
development. They should also insist on much greater coordination and cooperation among them.  


37. Each agency will need to redeploy some staff and financial resources to establish a small but high-level 
centre of leadership and expertise. That centre should be linked to the programme planning and budget 
processes.  


38. Each agency should be directly responsible (or ensuring that the environmental and resource aspects of 
programmes and projects are properly taken into account when they are being planned, and that the financial 
resources needed are provided directly from its own budget. In line with these new responsibilities, the 
following bodies should also assume full financial responsibility within their own budgets for certain 
programmes presently supported by the Environment Fund of UNEP: WHO on 'Environmental Health', FAO on 
'Agricultural Chemicals and Residues', UNDRO on 'Natural Disasters', UNIDO on 'Industry and Transport', ILO 
on 'Working Environment', UNDA on 'Arms Race and the Environment', DIESA on 'Environmental Aspects of 
Development Planning and Cooperation', UNESCO on 'Education', and UNDP on 'Technical Cooperation'. 
UNEP (discussed extensively in the next section) should continue to cooperate closely with these agencies and 
help identify new programme needs and monitor performance.  


39. As in each agency, there is also a need for a high-level centre of leadership for the UN system as a whole 
with the capacity to assess, advise, assist, and report on progress made and needed for sustainable 
development. That leadership should be provided by the Secretary-General of the United Nations Organization.  


40. Governments at the UN General Assembly should therefore take the necessary measures to reinforce the 
system-wide responsibility and authority of the UN Secretary-General concerning interagency coordination and 
cooperation generally, and for achieving sustainable development specifically. This will require that the 
representatives of those same governments in the governing bodies of all major UN organizations and 
specialized agencies take complementary measures. This could be done as an integral part of the parallel 
resolutions just proposed on building sustainable development objectives and criteria into the mandates, 
programmes, and budget of each agency  


41. To help launch and guide the interagency coordination and cooperation that will be needed, the UN 
Secretary-General should constitute under his chairmanship a special UN Board for Sustainable Development. 
The principal function of the Board would be to agree on combined tasks to be undertaken by the agencies to 
deal effectively with the many critical issues of sustainable development that cut across agency and national 
boundaries.  


2. Dealing With the Effects 
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42. Governments should also strengthen the role and capacity of existing environmental protection and 
resource management agencies./12  


2.1 National Environmental Protection and Natural R esources Management Agencies 


43. Strengthening of environmental agencies is needed most urgently in developing countries. Those that have 
not established such agencies should do so as a matter of priority. In both cases, bilateral and multilateral 
organizations must be prepared to provide increased assistance for institutional development. Some of this 
increased financial support should go to community groups and NGOs, which are rapidly emerging as 
important and cost-effective partners in work to protect and improve the environment locally and nationally, and 
in developing and implementing national conservation strategies.  


44. Industrialized countries also need greatly strengthened environmental protection and resource 
management agencies. Most face a continuing backlog of pollution problems and a growing range of 
environment and resource management problems too. In addition, these agencies will be called upon to advise 
and assist central economic and sectoral agencies he they take up their new responsibilities for sustainable 
development. Many now provide institutional support, technical advice, and assistance to their counterpart 
agencies in developing countries, and this need will grow. And, almost inevitably, they will play a larger and 
more direct role in international cooperation, working with other countries and international agencies trying to 
cope with regional and global environmental problems.  


2.2 Strengthen the United Nations Environment Progr amme 


45. When UNEP was established in 1972, the UN General Assembly gave it a broad and challenging mandate 
to stimulate, coordinate, and provide policy guidance for environmental action throughout the UN system./13 
That mandate was to be carried out by a Governing Council of 58 member states, a high-level UN interagency 
Environment Coordination Board (ECB),/14 a relatively small secretariat located in Nairobi, and a voluntary 
fund set initially at a level of $100 million for the first five years. UNEP's principal task was to exercise 
leadership and a catalytic influence on the programmes and projects of other international organizations, 
primarily in but also outside the UN system. Over the past 10 years, the Environment Fund has levelled off at 
around $30 million annually, while its range of tasks and activities have increased substantially.  


46. This Commission has recommended a major reorientation and refocusing of programmes and budgets on 
sustainable development in and among all UN organizations. Within such a new system-wide commitment to 
and priority effort on sustainable development, UNEP should be the principal source on environmental data, 
assessment, reporting, and related support for environmental management as well as be the principal advocate 
and agent for change and cooperation on critical environment and natural resource protection issues. The 
major priorities and functions of UNEP should be:  


• to provide leadership, advice, and guidance in the UN system on restoring, protecting, and improving the 
ecological basis for sustainable development;  


• to monitor, assess, and report regularly on changes in the state of the environment and natural resources 
(through its EarthWatch programme);  


• to support priority scientific and technological research on critical environmental and natural resource 
protection issues;  


• to develop criteria and indicators for environmental quality standards and guidelines for the sustainable 
use and management of natural resources;  


• to support and facilitate the development of action plans for key ecosystems and issues to be 
implemented and financed by the governments directly concerned;  


• to encourage and promote international agreements on critical issues identified by Earthwatch and to 
support and facilitate the development of international law, conventions, and cooperative arrangements 
for environmental and natural resource conservation and protection;  
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• to support the development of the institutional and professional capacity of developing countries in all of 
these areas and help them develop specific programmes to deal with their problems and advise and 
assist development assistance agencies in this respect; and  


• to provide advice and assistance to the United Nations Development Programme, the World Bank, and 
other UN organizations and agencies regarding the environmental dimensions of their programmes and 
technical assistance projects, including training activities.  


The environment has quickly deteriorated in certain areas and we don't know where to put the thresholds for 
nature's tolerance. We must move very fast towards a consensus on the necessity for taking urgent action. 
There is a strong popular support for this in our country. The findings of several opinion polls tell us that 
ecological issues have heightened priority. People feel anxious about the legacy our generation will be passing 
on to the next one. A new environmental awareness has germinated among large sections of the community 
and mainly among young people.  


Dr. Litre V. Nagy 
Environment Protection Committee of the Patriotic People's Front, Hungary 
WCED Public Hearing 
Moscow, 6 Dec 1986  


2.2.1 Focus on Environmental Protection Issues   


47. UNEP has been a key agent in focusing the attention of governments on critical environmental problems 
(such as deforestation and marine pollution), in helping develop many global and regional action plans and 
strategies (as on desertification), in contributing to the negotiation and implementation of international 
conventions (on Protection of the Ozone Layer, for example), and in preparing global guidelines and principles 
for action by governments (such as on marine pollution from land-based sources). UNEP's Regional Seas 
Programme has been particularly successful, and could serve as a model for some other areas of special 
concern, especially international river basins.  


48. UNEP's catalytic and coordinating role in the UN system can and should be reinforced and extended. In its 
future work in critical environmental protection issues, UNEP should focus particularly on:  


• developing, testing, and helping to apply practical and simple methodologies for environmental 
assessment at project and national levels;  


• extending international agreements (such as on chemicals and hazardous wastes) more widely;  


• extending the Regional Seas Programme;  


• developing a similar programme for international river basins; and  


• identifying the need for and advising other UN organizations and agencies in establishing and carrying 
out technical assistance and training courses for environmental protection and management.  


2.2.2 Priority to Global Environmental Assessment a nd Reporting   


49. Although more is known about the state of the global environment now than a decade ago, there are still 
major gaps and a limited international capability for monitoring, collecting, and combining basic and comparable 
data needed for authoritative overviews of key environmental issues and trends. Without such, the information 
needed to help set priorities and develop effective policies will remain limited.  


50. UNEP, as the main UN source for environmental data, assessment, and reporting, should guide the global 
agenda for scientific research and technological development "or environmental protection. To this end, the 
data collection, assessment, and state of the environment reporting sections (Earthwatch) of UNEP need to be 
significantly strengthened as a major priority. The Global Environment Monitoring System should be expanded 
as rapidly as possible, and the development of the Global Resource Information Database should be 
accelerated to bridge the gap between environmental assessment and management. Special priority should be 
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accorded to providing support to developing countries to enable them to participate fully in and derive maximum 
benefits from these programmes.  


2.2.3 Strengthen International Environmental Cooper ation   


51. The UNEP Governing Council cannot fulfil its primary role of providing leadership and policy guidance in the 
UN system nor have a significant influence on national policies unless governments increase their participation 
and the level of representation. National delegations to future meetings should preferably be led by Ministers, 
with their senior policy and scientific advisers. Special provisions should be made for expanded and more 
meaningful participation by major non governmental organizations at future sessions.  


2.2.4. Increase the Revenue and Focus of the Enviro nment Fund   


52. The UNEP voluntary funding base of $30 million annually is too limited and vulnerable for an international 
fund dedicated to serving and protecting the common interests, security, and future of humanity. Six countries 
alone provided over 75 per cent of the 1985 contributions to the Environment Fund (the United States, Japan, 
USSR, Sweden, FRG, and UK)./15 Considering the critical importance of renewed efforts on environmental 
protection and improvement, the Commission appeals to all governments to substantially enlarge the 
Environment Fund both through direct contributions by all members of the UN and through some of the sources 
cited later in this chapter in the section 'Investing in Our Future'.  


53. A substantial enlargement of the Environment Fund seems unlikely in the current climate of financial 
austerity. Any additional funds made available by states for UN development programmes and activities will 
likely be channelled largely through UNDP and the development programmes of other UN agencies. Moreover, 
as recommended earlier, the budgets of all of those agencies should be deployed so that environmental 
considerations are built into the planning and implementation of all programmes and projects.  


54. The Environment Fund can be made more effective by refocusing the programme on fewer activities. As 
other UN agencies assume full responsibility for certain activities now provided through the Environment Fund 
and finance them entirely from their own budgets, some resources will be released for other purposes. These 
should be concentrated on the principal functions and priority areas identified earlier.  


55. Expanding support and cooperation with NGOs capable of carrying out elements of UNEP's programme will 
also increase the effectiveness of the Environment Fund. Over the last decade, non-governmental 
organizations and networks have become increasingly important in work to improve environmental protection 
locally, nationally, and internationally. However, financial support from the Environment Fund for cooperative 
projects with NGOs declined in both absolute and relative terms in the last 10 years, from $4.5 million (23 per 
cent of the Fund) in 1976 to $3.6 million (13 per cent) in 1985./16 The amount and proportion of Environment 
Fund resources for cooperation and projects with NGOs should be significantly increased by using the 
capacities of those NGOs that can contribute to UNEP's programmes on a cost-effective basis.  


3. Assessing Global Risks 


56. The future - even a sustainable future - will be marked by increasing risk./17 The risks associated with new 
technologies are growing./18 The numbers, scale, frequency, and impact of natural and human-caused 
disasters are mounting.19/ The risks of irreversible damage to natural systems regionally (for example through 
acidification, desertification, or deforestation) and globally (through ozone layer depletion or climate change) 
are becoming significant./20  


57. Fortunately, the capacity to monitor and map Earth change and to assess risk is also growing rapidly. Data 
from remote sensing platforms in space can now be merged with data from conventional land-based sources. 
Augmented by digital communications and advanced information analysis, photos, mapping, and other 
techniques, these data can provide up-to-date information on a wide variety of resource, climatic, pollution, and 
other variables./21 High-speed data communications technologies, including the personal computer, enable 
this information to be shared by individuals as well as corporate and governmental users at costs that are 
steadily falling. Concerted efforts should be made to ensure that all nations gain access to them and the 
information they provide either directly or through the UNEP Earthwatch and other special programmes.  
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58. Governments, individually and collectively, have the principal responsibility to collect their information 
systematically and use it to assess risks, but to date only a few have developed a capacity to do so. Some 
intergovernmental agencies have a capacity to collect and assess information required for risk assessment, 
such as FAO on soil and forest cover and on fisheries; WMO on climate; UNEP on deserts, pollutants, and 
regional seas; quasi-governmental organizations like IUCN have a similar capacity. These are only a few 
examples from a long list. But no intergovernmental agency has been recognized as the centre of leadership to 
stimulate work on risk assessment and to provide an authoritative source of reports and advice on evolving 
risks. This gap needs to be filled both within and among governments. Beyond our proposal that the global 
environment assessment and reporting functions of UNEP should be significantly strengthened, the 
Commission would now propose that UNEP's Earthwatch be recognized as the centre of leadership on risk 
assessment in the UN system.  


59. But neither UNEP nor other intergovernmental organizations can be expected to carry out these important 
functions alone. To be effective, given the politically sensitive nature of many of the most critical risks, 
intergovernmental risk assessment needs to be supported by independent capacities outside of government. 
Several national science academies and international scientific groups such as ICSU and its Scientific 
Committee on Problems of the Environment, with special programmes such as the newly inaugurated 
International Geosphere-Biosphere Programme (see Chapter 10); the Man and the Biosphere Programme of 
UNESCO; quasi-governmental bodies such as IUCN; and certain industry groups and NGOs are active in this 
field. But, again, there is no recognized international non-governmental centre of leadership through which the 
efforts of these groups can be focused and coordinated.  


60. During the 1970s, the growing capacity of computers led various governments, institutes, and international 
bodies to develop models for integrated policy analysis. They have provided significant insights and offer great 
promise as a means of anticipating the consequences of interdependent trends and of establishing the policy 
options to address them./22 Without suggesting any relationship between them, early attempts were all limited 
by serious inconsistencies in the methods and assumptions employed by the various sources on which they 
depended for data and information./23 Although significant improvements have been made in the capability of 
models and other techniques, the data base remains weak./24  


61. There is an urgent need to strengthen and focus the capacities of these and other bodies to complement 
and support UNEP's monitoring and assessment functions by providing timely, objective, and authoritative 
assessments and public reports on critical threats and risks to the world community. To meet this need, we 
recommend the establishment of a Global Risks Assessment Programme:  


• to identify critical threats to the survival, security, or well-being of all or a majority of people, globally or 
regionally;  


• to assess the causes and likely human, economic, and ecological consequences of those threats, and to 
report regularly and publicly on their findings;  


• to provide authoritative advice and proposals on what should or must be done to avoid, reduce, or, if 
possible, adapt to those threats; and  


• to provide an additional source of advice and support to governments and intergovernmental 
organizations for the implementation of programmes and policies designed to address such threats.  


62. The Global Risk Assessment Programme would not requite the creation of a new international institution as 
such, as it should function primarily as a mechanism for cooperation among largely non-governmental national 
and international organizations, scientific bodies, and industry groups. To provide intellectual leadership and 
guide the programme, there should be a steering group composed of eminent individuals who together would 
reflect a broad cross-section of the major areas of knowledge, vocations, and regions of the world, as well as 
the major bodies active in the field.  


63. The steering group would serve as the focal point for identifying the risks to be addressed by the 
programme, agreeing on the research needed to assess those risks, and coordinating the work among the 
various participating bodies. It could form special consortia and task forces made up of experts from these 
bodies and it would also establish special expert and advisory groups consisting of world-known authorities in 
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specialized areas of science, economics, and law. The steering group would be responsible for the overall 
evaluation of results, for their wide dissemination, and for follow-up activities.  


64. The steering group would also be charged with helping mobilize funds for implementing the programme 
through contributions by the Environment Fund of UNEP, states, foundations, and other private sources. 
Funding would principally be for the purpose of financing the various activities that would be carried out by 
other organizations as part of the programme, with only a small portion required to meet the costs of the 
steering group.  


4. Making Informed Choices 


65. As is evident from this report, the transition to sustainable development will require a range of public policy 
choices that are inherently complex and politically difficult. Reversing unsustainable development policies at the 
national and international level will require immense efforts to inform the public and secure its support. The 
scientific community, private and community groups, and NGOs can play a central role in this.  


If the NGO community is to translate its commitment to sustainable development into effective action, we will 
need to see a matching level of commitment from the governmental and intergovernmental communities, in 
genuine partnership with NGOs. The success and cost-effectiveness of NGO action is to an important degree a 
function of their spontaneity and freedom of action.  


Both among NGOs and amongst governments, we must find ways to engender a new period of international 
cooperation. The urgency of our tasks no longer permits us to spill our energies in fruitless and destructive 
conflict. Whilst we fight our wars of ideology on the face of this planet, we are losing our productive relationship 
with the planet itself.  


David Bull 
Environmental Liaison Centre 
WCED Public Hearing 
Nairobi, 23 Sept 1986  


4.1 Increase the Role of the Scientific Community a nd Non-Governmental Organizations 


66. Scientific groups and NGOs have played - with the help of young people/25 - a major part in the 
environmental movement from its earliest beginnings. Scientists were the first to point out evidence of 
significant environmental risks and changes resulting from the growing intensity of human activities. Other non-
governmental organizations and citizens' groups pioneered in the creation of public awareness and political 
pressures that stimulated governments to act. Scientific and non-governmental communities played a vital role 
in the United Nations Conference on the Human Environment in Stockholm./26  


67. These groups have also played an indispensable role since the Stockholm Conference in identifying risks, 
in assessing environmental impacts and designing and implementing measures to deal with them, and in 
maintaining the high degree of public and political interest required as a basis for action. Today, major national 
'State of the Environment' reports are being published by some NGOs (in Malaysia, India, and the United 
States, for instance)./27 Several international NGOs have produced significant reports on the status of and 
prospects for the global environment and natural resources./28  


68. The vast majority of these bodies are national or local in nature, and a successful transition to sustainable 
development will require substantial strengthening of their capacities. To an increasing extent, national NGOs 
draw strength from association with their counterparts in other countries and from participation in international 
programmes and consultations. NGOs in developing countries are particularly in need of international support - 
professional and moral as well as financial - to carry out their roles effectively.  


69. Many international bodies and coalitions of NGOs are now in place and active. They play an important part 
in ensuring that national NGOs and scientific bodies have access to the support they require. These include 
regional groups providing networks linking together environment and development NGOs in Asia, Africa, 
Eastern and Western Europe, and North and South America. They also include a number of regional and global 
coalitions on critical issues such as pesticides, chemicals, rain, seeds, genetic resources, and development 
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assistance. A global network for information exchange and joint action is provided through the Environment 
Liaison Centre (ELC) in Nairobi. ELC has over 230 NGO member groups, with the majority from developing 
countries, and is in contact with 7,000 others.  


70. Only a few international NGOs deal on a broad basis with both environment and development issues, but 
this is changing rapidly. One of them, the International Institute for Environment and Development, has long 
specialized in these issues and pioneered the conceptual basis for the environment/development relationship. 
Most of them work with and support related organizations in the developing world. They facilitate their 
participation in international activities and their links with counterparts in the international community. They 
provide instruments for leadership and cooperation among a wide variety of organizations in their respective 
constituencies. These capabilities will be ever more important in the future. An increasing number of 
environment and development issues could not be tackled without them.  


71. NGOs should give a high priority to the continuation of their present networking on development 
cooperation projects and programmes, directed at the improvement of the performance of NGO bilateral and 
multilateral development programmes. They could increase their efforts to share resources, exchange skills, 
and strengthen each other's capacities through greater international cooperation in this area. In setting their 
own house in order, 'environment' NGOs should assist 'development' NGOs in reorienting projects that degrade 
the environment and in formulating projects that contribute to sustainable development. The experience gained 
would provide a useful basis for continuing discussions with bilateral and multilateral agencies as to steps that 
these agencies might take to improve their performance.  


72. In many countries, governments need to recognize and extend NGOs' right to know and have access to 
information on the environment and natural resources; their right to be consulted and to participate in decision 
making on activities likely to have a significant effect on their environment; and their right to legal remedies and 
redress when their health or environment has been or may be seriously affected.  


73. NGOs and private and community groups can often provide an efficient and effective alternative to public 
agencies in the delivery of programmes and projects. Moreover, they can sometimes reach target groups that 
public agencies cannot. Bilateral and multilateral development assistance agencies, especially UNDP and the 
World Bank, should draw upon NGOs in executing programmes and projects. At the national level, 
governments, foundations, and industry should also greatly extend their cooperation with NGOs in planning, 
monitoring, and evaluating as well as in carrying out projects when they can provide the necessary capabilities 
on a cost-effective basis. To this end, governments should establish or strengthen procedures for official 
consultation and more meaningful participation by NGOs in all relevant intergovernmental organizations.  


74. International NGOs need substantially increased financial support to expand their special roles and 
functions on behalf of the world community and in support of national NGOs. In the Commission's view, the 
increased support that will allow these organizations to expand their services represents an indispensable and 
cost-effective investment. The Commission recommends that these organizations be accorded high priority by 
governments, foundations, and other private and public sources of funding.  


4.2 Increase Cooperation with Industry 


75. Industry is on the leading edge of the interface between people and the environment. It is perhaps the main 
instrument of change that affects the environmental resource bases of development, both positively and 
negatively. (See Chapter 8.) Both industry and government, therefore, stand to benefit from working together 
more closely.  


76. World industry has taken some significant steps through voluntary guidelines concerning industry practices 
on environment, natural resources, science, and technology. Although few of these guidelines have been 
extended to or applied regionally in Africa, Asia, or Latin America, industry continues to address these issues 
through various international associations.  


77. These efforts were advanced significantly by the 1984 World Industry Conference on Environmental 
Management (WICEM)./29 Recently, as a follow-up to WICEM, several major corporations from a number of 
developed countries formed the International Environment Bureau to assist developing countries with their 
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environment/development needs. Such initiatives are promising and should be encouraged. Cooperation 
between governments and industry would be further facilitated if they established joint advisory councils for 
sustainable development - for mutual advice, assistance, and cooperation in helping to shape and implement 
policy, laws, and regulations for more sustainable forms of development. Internationally, governments in 
cooperation with industry, and NGOs should work through appropriate regional organizations to develop basic 
codes of conduct for sustainable development, drawing on and extending relevant existing voluntary codes, 
especially in Africa, Asia, and Latin America.  


78. The private sector also has a major impact on development through commercial bank loans from within and 
outside countries. In 1983, for example, the proportion of the total net receipts of developing countries from 
private sources, mostly in the form of commercial bank loans, was greater than all ODA that year. Since 1963, 
as indebtedness worsened, commercial bank lending to developing countries has declined./30  


79. Efforts are being made to stimulate private investment. These efforts should be geared to supporting 
sustainable development. The industrial and financial corporations making such investments, and the export 
credit, investment insurance, and other programmes that facilitate them, should incorporate sustainable 
development criteria into their policies. 


5. Providing the Legal Means 


80. National and international law has traditionally lagged behind events. Today, legal regimes are being rapidly 
outdistanced by the accelerating pace and expanding scale of impacts on the environmental base of 
development. Human laws must be reformulated to keep human activities in harmony with the unchanging and 
universal laws of nature. There is an urgent need;  


• to recognize and respect the reciprocal rights and responsibilities of individuals and states regarding 
sustainable development,  


• to establish and apply new norms for state and interstate behaviour to achieve sustainable development,  


• to strengthen and extend the application of existing laws and international agreements in support of 
sustainable development, and  


• to reinforce existing methods and develop new procedures for avoiding and resolving environmental 
disputes.  


5.1 Recognizing Rights and Responsibilities 


81. Principle 1 of the 1972 Stockholm Declaration said that 'Man has the fundamental right to freedom, equality 
and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being'./31 It 
further proclaimed the solemn responsibility of governments to protect and improve the environment for both 
present and future generations. After the Stockholm Conference, several states recognized in their 
Constitutions or laws the right to an adequate environment and the obligation of the state to protect that 
environment.  


82. Recognition by states of their responsibility to ensure an adequate environment for present as well as future 
generations is an important step towards sustainable development. However, progress will also be facilitated by 
recognition of, for example, the right of individuals to know and have access to current information on the state 
of the environment and natural resources, the right to be consulted and to participate in decision making on 
activities likely to have a significant effect on the environment, and the right to legal remedies and redress for 
those whose health or environment has been or may be seriously affected.  


What are we to do? It is axiomatic that we as individuals or groups of individuals share territory in resources. 
We need to define common norms of behaviour. This is true whether we are speaking of a family, small town, a 
province or country, or the world community. However, the definition of common norms of behaviour is not in 
itself sufficient for the creation of a body of rules and regulation.  
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To operate effectively, certain basic conditions must be fulfilled: the existence of a general will among members 
of the community to accept and adhere to regulations; the existence of a political framework not only for 
defining and quantifying common behaviour or norms, but also for adopting existing rules to change within the 
community; a means of determining compliance with international rules and regulations; and, finally, the means 
for enforcement.  


Fergus Watt 
World Association of World Federalists 
WCED Public Hearing 
Ottawa, 26-27 May 1986  


83. The enjoyment of any right requires respect for the similar rights of others, and recognition of reciprocal and 
even joint responsibilities. States have a responsibility towards their own citizens and other states:  


• to maintain ecosystems and related ecological processes essential for the functioning of the biosphere;  


• to maintain biological diversity by ensuring the survival and promoting the conservation in their natural 
habitats of all species of flora and fauna;  


• to observe the principle of optimum sustainable yield in the exploitation of living natural resources and 
ecosystems;  


• to prevent or abate significant environmental pollution or harm;  


• to establish adequate environmental protection standards;  


• to undertake or require prior assessments to ensure that major new policies, projects, and technologies 
contribute to sustainable development; and  


• to make all relevant information public without delay in all cases of harmful or potentially harmful releases 
of pollutants, especially radioactive releases.  


84. It is recommended that governments take appropriate steps to recognize these reciprocal rights and 
responsibilities./32 However, the wide variation in national legal systems and practices makes it impossible to 
propose an approach that would be valid everywhere. Some countries have amended their basic laws or 
constitution; others are considering the a 'option of a special national law or charter setting out the rights and 
responsibilities of citizens and the state regarding environmental protection and sustainable development 
Others may wish to consider the designation of a national council or public representative or 'ombudsman' to 
represent the interests and rights of present and future generations and act as an environmental watchdog, 
alerting governments and citizens to any emerging threats.  


5.2 A Universal Declaration and a Convention on Env ironmental Protection and Sustainable 
Development 


85. Building on the 1972 Stockholm Declaration, the 1982 Nairobi Declaration, and many existing international 
conventions and General Assembly resolutions, there is now a need to consolidate and extend relevant legal 
principles in a new charter to guide state behaviour in the transition to sustainable development. It would 
provide the basis for, and be subsequently expanded into, a Convention, setting out the sovereign rights and 
reciprocal responsibilities of all states on environmental protection and sustainable development. The charter 
should prescribe new norms for state and interstate behaviour needed to maintain livelihoods and life on our 
shared planet, including basic norms for prior notification, consultation, and assessment of activities likely to 
have an impact on neighbouring states or global commons. These could include the obligation to alert and 
inform neighbouring states in the event of an accident likely to have a harmful impact on their environment. 
Although a few such norms have evolved in some bilateral and regional arrangements, the lack of wider 
agreement on such basic rules for interstate behaviour undermines both the sovereignty and economic 
development potential of each and all states.  
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86. We recommend that the General Assembly commit itself to preparing a universal Declaration and later a 
Convention on environmental protection and sustainable development. A special negotiating group could be 
established to draft a Declaration text for adoption in 1986. Once it is approved, that group could then proceed 
to prepare a Convention, based on and extending the principles in the Declaration, with the aim of having an 
agreed Convention text ready for signature by states within three to five years. To facilitate the early launching 
of that process the Commission has submitted for consideration by the General Assembly, and as a starting 
point for the deliberations of the special negotiating group, a number of proposed legal principles embodied in 
22 Articles which were prepared by its group of international legal experts. These proposed principles are 
submitted to assist the General Assembly in its deliberations and have not been approved or considered in 
detail by the Commission. A summary of the principles and Articles appears as Annexe 1 of this report.  


5.3 Strengthen and Extend Existing International Co nventions and Agreements 


87. In parallel, governments should accelerate their efforts to strengthen and extend existing and more specific 
international conventions and cooperative arrangements by:  


• acceding to or ratifying existing global and regional conventions dealing with environment and 
development, and applying them with more vigour and rigour;  


• reviewing and revising those relevant conventions that need to be brought in line with the latest available 
technical and scientific information; and  


• negotiating new global and regional conventions or arrangements aimed at promoting cooperation and 
coordination in the field of environment and development (including, for example, new conventions and 
agreements on climate change, on hazardous chemicals and wastes, and on preserving biological 
diversity).  


Law does not stand alone. It depends on the functioning of many things. Experience from the past 15 years of 
development has taught us that there is a danger that bureaucracy with all its strength coming from the West, in 
Indonesia's case because of the oil and gas revenues, will strangle the community with so many laws. They 
have, for instance, laws that ask every gathering of five or more people to have permission from the police. 
Sometimes I feel that maybe the best government is the one who governs the least. In this case, I feel that 
sometimes the Asian countries learn from each other.  


Adi Sasono 
Institute for Development Studies 
WCED Public Hearing 
Jakarta, 26 March 1985  


88. It is recommended that the UNEP secretariat, in close cooperation with the IUCN Environmental Law 
Centre, should help in these efforts.  


5.4 Avoiding and Settling Environmental Disputes 


89. Many disputes can be avoided or more readily resolved if the principles, rights, and responsibilities cited 
earlier are built into national and international legal frameworks and are fully respected and implemented by 
many states. Individuals and states are more reluctant to act in a way that might lead to a dispute when, as in 
many national legal systems, there is an established and effective capacity as well as ultimately binding 
procedures for settling disputes. Such a capacity and procedures are largely lacking at the international level, 
particularly environmental and natural resource management issues./33  


90. it is recommended that public and private organizations and NGOs help in this area by establishing special 
panels or rosters of experts with experience in various forms of dispute settlement and special competence on 
the legal and substantive aspects of environmental protection, natural resources management, and sustainable 
development. In addition, a consolidated inventory and referral system or network for responding to requests 
for advice and assistance should be established in avoiding or receiving such disputes.  
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91. To promote the peaceful and early settlement of international disputes on environmental and resource 
management problems, it is recommended that the following procedure be adopted. States should be given up 
to 18 months to reach mutual agreement on a solution or on a common dispute settlement arrangement. If 
agreement is not reached, then the dispute can be submitted to conciliation at the request of any one of the 
concerned states and, if still unresolved, thereafter to arbitration or judicial settlement.  


92. This proposed new procedure raises the possibility of invoking a binding process of dispute settlement at 
the request of any state. Binding settlement is not the preferred method for settling international disputes. But 
such a provision is now needed not only as a last resort to avoid prolonged disputes and possible serious 
environmental damage, but also to encourage and provide an incentive for all parties to reach agreement within 
a reasonable time on either a solution or a mutually agreed means, such as mediation.  


93. The capabilities of the Permanent Court of Arbitration and the International Court of Justice to deal with 
environmental and resource management problems also should be strengthened. States should make greater 
use of the World Court's capacity under Article 26 of its Statute to form special chambers for dealing with 
particular cases or categories of cases, including environmental protection or resource management cases. 
The Court has declared its willingness and readiness to deal with such cases fully and promptly.  


6. Investing in Our Future 


94. We have endeavoured to show that: it makes long-term economic sense to pursue environmentally sound 
policies. But potentially very large financial outlays will be needed in the short term in such fields as renewable 
energy development, pollution control equipment, and integrated rural development. Developing countries will 
need massive assistance for this purpose, and more generally to reduce poverty. Responding to this financial 
need will be a collective investment in the future  


6.1 National Action 


95. Past experience teaches us that these outlays would be good investments. By the late 1960s, when some 
industrial countries began to mount significant environmental protection programmes, they had already incurred 
heavy economic costs in the form of damage to human health, property, natural resources, and the 
environment. After 1970, in order to roll back some of this damage, they saw expenditures on environmental 
pollution measurer, alone rise from about 0.3 per cent of GNP in 1970 to somewhere between 1.5 per cent and, 
in some countries, 2.0 per cent around the end of the decade. Assuming low levels of economic growth in the 
future, these same countries will probably have to increase expenditures on environmental protection 
somewhere between 20 to 100 per cent just to maintain current levels of environmental quality./34  


First, if the problems of environmental degradation and of poverty, particularly in the Third World, are to be 
solved, a continued economic development is essential. Second, we must reconcile environmental protection 
with economic growth. There is a growing consensus that this is perfectly possible and desirable. Third, there is 
also a great consensus that the application of strict environmental standards is good for economic growth, as 
well as for the environment, and that they encourage innovation, promote inventiveness and efficiency, and 
generate employment. Fourth, to achieve the goals of sustainable development, good environment, and decent 
standards of life for all involves very large changes in attitude.  


Stanley Clinton-Davis 
Commissioner for Environment European Economic Community 
WCED Public Hearing 
Oslo, 24-25 June 1985  


96. These figures relate only to expenditures to control environmental pollution. Unfortunately, similar figures 
are not available on the level of expenditures made to rehabilitate lands and natural habitats, re-establish soil 
fertility, reforest areas, and undertake other measures to restore the resource base. But they would be 
substantial.  


97. Nations, industrial and developing, that did not make these investments have paid much more in terms of 
damage costs to human health, property, natural resources, and the environment. And these costs continue to 
rise at an accelerating pace. Indeed, countries that have not yet instituted strong programmes now face the 
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need for very large investments. Not only do they need to roll back the first generation of environmental 
damage, they also need to begin to catch up with the rising incidence of future damage. If they do not, their 
fundamental capital assets, their environmental resources, will continue to decline.  


98. In strictly economic terms, the benefits of these expenditures have been generally greater than the costs in 
those countries that have made them./35 Beyond that, however, many of these countries found that economic, 
regulatory, and other environmental measures could be applied in ways that would result in innovation by 
industry. And those companies that did respond innovatively are today often in the forefront of their industry. 
They have developed new products, new processes, and entire plants that use less water, energy, and other 
resources per unit of output and are hence more economic and competitive.  


99. Nations that begin to reorient major economic and sectoral policies along the lines proposed in this report 
can avoid much higher future levels of spending on environmental restoration and curative measures and also 
enhance their future economic prospects. By making central and sectoral agencies directly responsible for 
maintaining and enhancing environmental and resource stocks, expenditures for environmental protection and 
resource management would gradually be built into the budgets of those agencies for measures to prevent 
damage. The unavoidable costs of environmental and resource management would thus be paid only once.  


We must have a true participation of all of the society in the decision-making and More particularly in the 
allocation of resources. And why so? because all of us are perfectly aware that there will never be sufficient 
resources for everything that we wish, but if the population participates in the decision making it will benefit 
those who need the most and it will express their thought about the allocation of resources and it will give us 
the certainty that that which is bring done is the legitimate aspiration of the people.  


Aristides Marquee 
National Council for Urban Development 
WCED Public Hearing 
Brasilia, 30 Oct 1985  


6.2 International Action 


100. Developing countries, as noted earlier, need a significant increase in financial support from international 
sources for environmental restoration, protection, and improvement and to help them through the necessary 
transition to sustainable development.  


101. At the global level, there is an extensive institutional capacity to channel this support. This consists of the 
United Nations and its specialized agencies: the multilateral development banks, notably the World Bank; other 
multilateral development cooperation organizations, such as those of the European Economic Community; 
national development assistance agencies, most of whom cooperate within the framework of the Development 
Assistance Committee of OECD or of OPEC; and other international groups, such as the Consultative Group 
on International Agricultural Research, that play an important role and influence on the quality and nature of 
development assistance. Together, the development organizations and agencies are responsible for the 
transfer of about $35 billion of ODA annually to developing countries. In addition, they are the source of most 
technical assistance and policy advice and support to developing countries.  


102. These organizations and agencies are the principal instruments through which the development 
partnership between industrial and developing countries operates and, collectively, their influence is substantial 
and pervasive. It is imperative that they play a leading role in helping developing countries make the transition 
to sustainable development. Indeed, it is difficult to envisage developing countries making this transition in an 
effective and timely manner without their full commitment and support.  


6.2.1 Reorienting Multilateral Financial Institutio ns   


103. The World Bank, IMF, and Regional Development Banks warrant special attention because of their major 
influence on economic development throughout the world. As indicated in Chapter 3, there is an urgent need 
for much larger flows of concessional and non-concessional finance through the multilateral agencies. The role 
of the World Bank is especially important in this respect, both as the largest single source of development 
lending and for its policy leadership, which exerts a significant influence on both developing countries and 
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donors. The World Bank has taken a significant lead in reorienting its lending programmes to a much higher 
sensitivity to environmental concerns and to support for sustainable development. This is a promising 
beginning. But it will not be enough unless and until it is accompanied by a fundamental commitment to 
sustainable development by the World Bank and the transformation of its internal structure and processes so 
as to ensure its capacity to carry this out. The same is true of other multilateral development banks and 
agencies.  


104. The IMF also exerts a major influence on the development policies of developing countries and, as 
described in Chapter 3, there is deep concern in many countries that the conditions that accompany its lending 
are undermining sustainable development. It is therefore essential that the IMF, too, incorporate sustainable 
development objectives and criteria into its policies and programmes.  


105. Several countries have already formally instructed their representatives on the Board of the World Bank to 
ensure that the environmental impacts of projects proposed for approval have been assessed and adequately 
taken into account. We recommend that other governments take similar action, not only with regard to the 
World Bank but also in the Regional Banks and the other institutions. In this way they can support the ongoing 
efforts within the Banks and other institutions to reorient and refocus their mandates, programmes, and budgets 
to support sustainable development. The transition to sustainable development by the development assistance 
agencies and the IMF would be facilitated by the establishment of a high-level office in each agency with the 
authority and resources to ensure that all policies, projects, and loan conditions support sustainable 
development, and to prepare and publish annual assessments and reports on progress made and needed. A 
first step is to develop simple methodologies for such assessments, recognizing that they are at present 
experimental and need further work.  


106. In making these changes, the multilateral financial institutions fortunately have some base on which to 
build. In 1980, they endorsed a Declaration of Environmental Policies and Procedures Relating to Economic 
Development. Since then they have been meeting and consulting through the Committee of International 
Development Institutions on the Environment (CIDIE)./36 Some have articulated clear policies and project 
guidelines for incorporating environmental concerns and assessments into their planning and decision making, 
but only a few have assigned staff and resources to implementing them, notably the World Bank, which is now 
considering even further institutional changes to strengthen this work. Overall, as pointed out by the UNEP 
Executive Director in his statement reviewing the first five years of work. CIDIE has not yet truly succeeded in 
getting environmental considerations firmly ingrained in development policies. "There has been a distinct lack 
of action by several multilaterals." CIDIE members have "gone along with the Declaration in principle more than 
in major shifts in action."/37  


107. In order to marshal and support investing its in conservation projects and national conservation strategies 
that enhance the resource base for development, serious consideration should be given to the development of 
a special international banking programme or facility/38 linked to the World Bank. Such a special conservation 
banking programme or facility could provide leans and facilitate joint financing arrangements for the 
development and protection of critical habitats and ecosystems, including those of international significance, 
supplementing efforts by bilateral aid agencies, multilateral financial institutions, and commercial banks.  


106. In the framework of the Council of Mutual Economic Assistance (CMEA), there has been since the early 
1970s a Committee for Environmental Protection with the participation of the heads of appropriate 
organizations in the member states. This Committee coordinates the relevant research and development 
programmes and, in some cases, organizes technical assistance for the interested member states, involving 
the Investment Bank of CMEA.  


6.2.2 Reorienting Bilateral Aid Agencies   


109. Bilateral aid agencies presently provide nearly four times as much total ODA as is provided by 
international organizations. As indicated in Chapter 3, a new priority and focus in bilateral aid agencies is 
needed in three main areas:  


• new measures to ensure that all projects support sustainable development;  
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• special programmes to help restore, protect, and improve the ecological basis for development in many 
developing countries; and  


• special programmes for strengthening the institutional and professional capacities needed for sustainable 
development.  


110. Proposals for special bilateral aid programmes in the areas of agriculture, forestry, energy, industry, 
human settlements, and genetic resources are made in earlier chapters of this report. The first two priority 
areas in this chapter also contain proposals for strengthening the institutional and professional capacities in 
developing countries. The focus here is therefore on the first area: new measures to ensure that all bilateral aid 
projects support sustainable development.  


The problems of today do not come with a tag marked energy or economy or CO2 or demography, nor with a 
label indicating a country or a region. The problems are multi-disciplinary and transnational or global.  


The problems are not primarily scientific and technological. In science we have the knowledge and in 
technology the tools. The problems are basically political, economic, and cultural.  


Per Lindblom 
International Federation of Institutes of Advanced Studies 
WCED Public Hearing 
Oslo, 24-25 June 1985  


111. Over the past decade, bilateral aid agencies have gradually given more attention to the environmental 
dimensions of their programmes and projects. A 1980 survey of the environmental and practices of six major 
bilateral aid agencies indicated that only one, USAID, had systematic and enforceable procedures backed by 
the staff resources necessary to carry them out./39 Since then, others have made some progress on the policy 
level, increased funds for environmental projects, and produced guidelines or checklists to guide their 
programmes. However, a 1983 study of those guidelines concluded that there was little evidence of their 
systematic application./40  


112. An important step towards concerted action was taken in 1986 with the adoption by OECD of a 
recommendation to member governments to include an environmental assessment policy and effective 
procedures for applying it in their bilateral aid programmes./41 It is based on a detailed analysis and studies 
carried out by a joint group of governmental experts from both the Development Assistance Committee and the 
Environmental Committee./42 The recommendation includes proposals for adequate staff and financial 
resources to undertake environmental assessments and a central office in each agency to supervise 
implementation and to assist developing countries wishing to improve their capacities for conducting 
environmental assessments. We urge all bilateral aid agencies to implement this recommendation as quickly as 
possible, it is essential, of course, that this should not reduce aid flows in the aggregate or slow disbursements 
or represent a new form of aid conditionality.  


6.2.3 New Sources of Revenue and Automatic Financin g  


113. We have made a series of proposals for institutional change within and among the organizations and 
specialized agencies of the UN system in the sections on 'Getting at the Sources' and 'Dealing with the Effects'. 
Most of those changes will not require additional financial resources but can be achieved through a 
reorientation of existing mandates, programmes, and budgets and a redeployment of present staff. Once 
implemented, those measures will make a major difference in the effective use of existing resources in making 
the transition to sustainable development.  


114. Nevertheless, there is also a need to increase the financial resources for new multilateral efforts and 
programmes of action for environmental protection and sustainable development. These new funds will not be 
easy to come by if the international organizations through which they flow have to continue to rely solely on 
traditional sources of financing: assessed contributions from governments, voluntary contributions by 
governments, and funds borrowed in capital markets by the World Bank and other international financial 
institutions.  
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115. Assessed contributions from governments have traditionally been used largely for the administrative and 
operating costs of international organizations; they are not intended for multilateral assistance. The total 
assessed contributions from governments are much smaller than the amount provided through voluntary 
contributions and the prospects of raising significant, additional funds through assessed contributions are 
limited.  


116. Voluntary contributions by governments give the overall revenue system some flexibility, but they cannot 
be adjusted readily to meet new or increased requirements. Being voluntary, the flow of these funds is entirely 
discretionary and unpredictable. The commitments are also extremely short-term, as pledges are normally 
made only one or two years in advance. Consequently, they provide little security or basis for effective planning 
and management of international actions requiring sustained, longer-term efforts. Most of the limited funds 
provided so far for international environmental action have come through voluntary contributions, channelled 
principally through UNEP and NGOs.  


117. Given the current constraints on major sources and modes of funding, it is necessary to consider new 
approaches as well as new sources of revenue for financing international action in support of sustainable 
development. The Commission recognizes that such proposals may not appear politically realistic at this point 
in time. It believes, however, that - given the trends discussed in this report - the need to support sustainable 
development will become so imperative that political realism will come to require it.  


118. The search for other, and especially more automatic, sources and means for financing international action 
goes almost as far back as the UN itself. It was not until 1977, however, when the Plan of Action to Combat 
Desertification was approved by the UN General Assembly that governments officially accepted, but never 
implemented, the principle of automatic transfers. That Plan called for the establishment of a special account 
that could draw resources not only from traditional sources but also from additional measures of financing, 
'including fiscal measures entailing automaticity'./43  


119. Since then, a series of studies and reports/44 have identified and examined a growing list of new sources 
of potential revenue, including:  


• revenue from the use of international commons (from ocean fishing and transportation, from sea-bed 
mining, from Antarctic resources, or from parking charges for geostationary communications satellites, for 
example;  


• taxes on international trade (such as a general trade tax; taxes on specific traded commodities, on 
invisible exports, or on surpluses in balance of trade; or a consumption tax on luxury goods); and  


• international financial measures (a link between special drawing rights and development finance, for 
example, or IMF gold reserves and sales).  


120. In its 1980 report, the Brandt Commission called for raising additional funds from more automatic sources 
such as those cited above. In its follow-up report in 1983, the Brandt Commission strongly urged that these 
most 'futuristic' of all the Report's proposals not be lost completely from view./45 Nevertheless, they again rank 
below the short term horizon of the international agenda.  


121. The World Commission on Environment and Development was specifically given the mandate by the UN 
General Assembly to look once again beyond that limited horizon. We have done so and, given the compelling 
nature, pace, and scope of the different transitions affecting our economic and ecological systems as described 
in this report, we consider that at least some of those proposals for additional and more automatic sources of 
revenue are fast becoming less futuristic and more necessary. This Commission particularly considers that the 
proposals regarding revenue from the use of international commons and natural resources now warrant and 
should receive serious consideration by governments and the General Assembly.  


III. A Call for Action 


122. Over the course of this century, the relationship between the human world and the planet that sustains it 
has undergone a profound change. When the century began, neither human numbers nor technology had the 
power to radically alter planetary systems. As the century closes, not only do vastly increased human numbers 
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and their activities have that power, but major, unintended changes are occurring in the atmosphere, in soils, in 
waters, among plants and animals, and in the relationships among all of these. The rate of change is 
outstripping the ability of scientific disciplines and our current capabilities to assess and advise. It is frustrating 
the attempts of political and economic institutions, which evolved in a different, more fragmented world, to 
adapt and cope. It deeply worries many people who are seeking ways to place those concerns on the political 
agendas.  


123. We have been careful to base our recommendations on the realities of present institutions, on what can 
and must be accomplished today. But to keep options open for future generations, the present generation must 
begin now, and begin together, nationally and internationally.  


124. To achieve the needed change in attitudes and reorientation of policies and institutions, the Commission 
believes that an active follow-up of this report is imperative. It is with this in mind that we call for the UN 
General Assembly, upon due consideration, to transform this report into a UN Programme of Action on 
Sustainable Development. Special follow-up conferences could be initiated at the regional level. Within an 
appropriate period after the presentation of the report to the General Assembly, an international Conference 
could be convened to review progress made and promote follow-up arrangements that will be needed over time 
to set benchmarks and to maintain human progress within the guidelines of human needs and natural laws.  


125. The Commissioners came from 21 very different nations. In our discussions, we disagreed often on details 
and priorities. But despite our widely differing backgrounds and varying national and international 
responsibilities, we were able to agree to the lines along which institutional change must be drawn.  


126. We are unanimous in our conviction that the security, well-being, and very survival of the planet depend 
on such changes, now. 
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'Study on Financing the United Nations Plan of Action to Combat Desertification: report of the Secretary-
General', General Assembly document A/35/396, 1980; Dag Hammarskjold Foundation 'The Automatic 
Mobilization of Resources for Development', Development Dialogue, No. 1, 1981; UN, 'Study on Financing the 
Plan of Action to Combat Desertification: Report of the Secretary-General', General Assembly document 
A/36/141, 1981.  


45/ Independent Commission on International Development Issues, North-South: A Programme for Survival 
(London: Pan Books, 1980); Common Crisis, North-South: Cooperation for World Recovery (London: Pan 
Books, 1983). 







United Nations 
 


 


UN Documents: Gathering a Body of Global Agreements has been compiled by the NGO Committee on Education of the Conference of 
NGOs from United Nations web sites with the invaluable help of information & communications technology. 


Our Common Future 


Annexe 1:  


Summary of Proposed Legal Principles for Environmen tal Protection and 
Sustainable Development Adopted by the WCED Experts  Group on 
Environmental Law  


From A/42/427. Our Common Future: Report of the World Commission on Environment and Development  


 


I. General Principles, Rights, and Responsibilities  


Fundamental Human Right 


1. All human beings have the fundamental right to an environment adequate for their health and well being.  


Inter-Generational Equity 


2. States shall conserve and use the environment and natural resources for the benefit of present and future 
generations.  


Conservation and Sustainable Use 


3. States shall maintain ecosystems and ecological processes essential for the functioning of the biosphere, 
shall preserve biological diversity, and shall observe the principle of optimum sustainable yield in the use of 
living natural resources and ecosystems.  


Environmental Standards and Monitoring 


4. States shall establish adequate environmental protection standards and monitor changes in and publish 
relevant data on environmental quality and resource use.  


Prior Environmental Assessments 


5. States shall make or require prior environmental assessments of proposed activities which may significantly 
affect the environment or use of a natural resource.  


Prior Notification, Access, and Due Process 


6. States shall inform in a timely manner all persons likely to be significantly affected by a planned activity and 
to grant them equal access and due process in administrative and judicial proceedings.  


Sustainable Development and Assistance 


7. States shall ensure that conservation is treated as an integral part of the planning and implementation of 
development activities and provide assistance to other States, especially to developing countries, in support of 
environmental protection and sustainable development.  


General Obligation to Cooperate 


8. States shall cooperate in good faith with other States in implementing the preceding rights and obligations.  


II. Principles, Rights and Obligations Concerning T ransboundary Natural Resources and Environmental 
Interferences 
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Reasonable and Equitable Use 


9. States shell use transboundary natural resources in a reasonable and equitable manner.  


Prevention and Abatement 


10. States shall prevent or abate any transboundary environmental interference which could cause or causes 
significant harm (but subject to certain exceptions provided for in #11 and #12 below).  


Strict Liability 


11. States shall take all reasonable precautionary measures to limit the risk when carrying out or permitting 
certain dangerous but beneficial activities and shall ensure that compensation is provided should substantial 
transboundary harm occur even when the activities were not known to be harmful at the time they were 
undertaken.  


Prior Agreements When Prevention Costs Greatly Exce ed Harm 


12. States shall enter into negotiations with the affected State on the equitable conditions under which the 
activity could be carried out when planning to carry out or permit activities causing transboundary harm which is 
substantial but far less than the cost of prevention. (If no agreement can be reached, see Art. 22).  


Non-Discrimination 


13. States shall apply as a minimum at least the same standards for environmental conduct and impacts 
regarding transboundary natural resources and environmental interferences as are applied domestically (i.e., 
do not do to others what you would not do to your own citizens).  


General Obligation to Cooperate on Transboundary En vironmental Problems 


14. States shall cooperate in good faith with other States to achieve optimal use of transboundary natural 
resources and effective prevention or abatement of transboundary environmental interferences.  


Exchange of Information 


15. States of origin shall provide timely and relevant information to the other concerned States regarding 
transboundary natural resources or environmental interferences.  


Prior Assessment and Notification 


16. States shall provide prior and timely notification and relevant information to the other concerned States and 
shall make or require an environmental assessment of planned activities which may have significant 
transboundary effects.  


Prior Consultations 


17. States of origin shall consult at an early stage and in good faith with other concerned States regarding 
existing or potential transboundary interferences with their use of a natural resource or the environment.  


Cooperative Arrangements for Environmental Assessme nt and Protection 


18. States shall cooperate with the concerned States in monitoring, scientific research and standard setting 
regarding transboundary natural resources and environmental interferences.  


Emergency Situations 


19. States shall develop contingency plans regarding emergency situations likely to cause transboundary 
environmental interferences and shall promptly warn, provide relevant information to and co-operate with 
concerned States when emergencies occur.  
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Equal Access and Treatment 


20. States shall grant equal access, due process and equal treatment in administrative and judicial proceedings 
to all persons who are or may be affected by transboundary interferences with their use of a natural resource or 
the environment.  


III. State Responsibility 


21. States shall cease activities which breach an international obligation regarding the environment and provide 
compensation for the harm caused.  


IV. Peaceful Settlement of Disputes 


22. States shall settle environmental disputes by peaceful means. If mutual agreement on a solution or on other 
dispute settlement arrangements is not reached within 18 months, the dispute shall be submitted to conciliation 
and, if unresolved thereafter, to arbitration or judicial settlement at the request of any of the concerned States. 


Footnote 


* This summary is based on the more detailed legal formulations in the report to the Commission by the 
international legal experts group. (See Annexe 2 for a list of group members.) This summary highlights only the 
main thrusts of the principles and Articles and is not a substitute for the full text is published in Legal Principles 
for Environmental Protection and Sustainable Development (Dordrecht, The Netherlands: Martinus Nijhoff 
Publishers, in press).
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Our Common Future 


Annexe 1:  


The Commission and its Work  
 


From A/42/427. Our Common Future: Report of the World Commission on Environment and Development  
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The World Commission on Environment and Development was created as a consequence of General 
Assembly resolution 38/161 adopted at the 38th Session of the United Nations in the fall of 1983. That 
resolution called upon the Secretary General to appoint the Chairman and Vice Chairman of the Commission 
rind in turn directed them to jointly appoint the remaining members, at least half of whom were to be selected 
from the developing world. The Secretary General appointed Mrs. Gro Harlem Brundtland of Norway, then 
leader of the Norwegian Labour Party, as Chairman and Dr. Mansour Khalid, the former Minister of Foreign 
Affairs from Sudan, as Vice-Chairman. They together appointed the remaining members of the Commission.  


The Commission has functioned as an independent body. All its members have served the Commission in their 
individual capacities, not as representatives of their governments. The Commission has thus been able to 
address any issues, to solicit any advice, and to formulate and present any proposals and recommendations 
that it considered pertinent and relevant.  


In pursuing its mandate, the commission has paid careful attention to the Terms of Reference suggested by the 
General Assembly in Resolution 38/161 and has operated in close collaboration with the Intergovernmental 
Inter-sessional Preparatory Committee of the Governing Council of the UN Environment Programme, which has 
itself been preparing an intergovernmental report on environmental perspectives to the year 2000 and beyond.  


After the Commission's report has been discussed by UNEP's Governing Council, it is to be submitted to the 
General Assembly of the United Nations for its consideration during its 42nd Session in the fall of 1987.  


The Commissioners 


Chairman 


Gro Harlem Brundtland, Norway. Prime Minister, Parliamentary Leader of the Labour Party 1981 86, Member of 
Parliament from 1977, Minister of Environment 1974-79. Associate Director Oslo school Health Services 1968-
74.  


Vice-Chairman 


Mansour Khalid, Sudan. Deputy Prime Minister 1976, Minister of Education 1975-76, President, UN Security 
Council 1972, Minister of Foreign Affairs 1971 75, Minister of Youth and Social Affairs 1969-71.  


Members 


Susanna Agnelli, Italy. Italian Senator, writer, Undersecretary of State for Foreign Affairs. Member of the 
Independent Commission on International Humanitarian Issues. Member of the European Parliament 1979-81, 
Mayor of Monte Argentario 1974-84, Member of Chamber of Deputies 1976-83.  


Saleh Abdulrahman Al-Athel, Saudi Arabia. President of King Abdulaziz City for Science and Technology; Vice-
President for Graduate Studies and Research, King Saud University 1976-64; Dean, College of Engineering, 
King Saud University 1975-76.  


Pablo Gonzalez Casanova, Mexico. Professor of Political and social Sciences, National Autonomous University 
of Mexico, President of the Latin American Association of Sociology. [In August 1986, for personal reasons, 
Pablo Gonzalez Casanova ceased to participate in the work of the Commission.]  


Bernard T. G. Chidzero, Zimbabwe. Minister of Finance, Economic Planning and Development; Chairman, 
Development Committee of the World Bank and the International Monetary Fund; Member, UN Committee for 
Development Planning; Member, Board of the World Institute for Development Economics and Research; 
Director, Commodities Division, United Nations Conference on Trade and Development (UNCTAD) 1968-1977; 
Deputy Secretary General, UNCTAD 1977-80.  


Lamine Mohamed Padika, Cote d'Ivoire. Minister of Marine Affairs, Chairman of the National Council for 
Environment, Secretary of State for Marine Affairs 1974-76.  
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Volker Hauff, Federal Republic of Germany. Member of Parliament; Vice Chairman, Social Democratic Party 
Parliamentary Group, Responsible for Environment; Minister for Transportation 1980-82; Minister for Research 
and Technology 1979-80; Parliamentary Secretary of State for Science Research and Technology 1972-78.  


Istvan Lang, Hungary. Secretary General of the Hungarian Academy of Sciences; Deputy Secretary General 
1970-85, and Executive secretary 1963-70, Section of Biology, Hungarian Academy of Sciences; Research 
Institute of Soil Science and Agricultural Chemistry, Hungarian Academy of Sciences 1955-63.  


Ma Shijun, Peoples Republic of China. Director of the Research Center of Ecology, Academia Sinica, Chairman 
of the Commission of Environmental Sciences, President of the Ecological Society of China.  


Margarita Marino do Botero, Colombia. Chairman, Fundacion El Colegio de Villa de Leyva (The Green 
College); Director General, National Institute of Renewable Natural Resources and the Environment 
(INDERENA) 1983-86; Director, Office of International Affairs, INDERENA 1978-83; Regional Consultant, 
United Nations Environment Programme 1973-77.  


Nagendra Singh, India. President of the International Court of Justice, President of IMO Assembly 1969, 
President of ILO Maritime Session 1971, President of the Indian Academy of Environmental Law and 
Research, President of the National Labour Law Association of India, Life Member of the Board of Governors of 
the International Council for Environmental Law, Member of the Permanent Court of Arbitration; Deputy 
Chairman of CEPLA (IUCN); Chancellor of the University of Goa; Fellow of the British Academy.  


Paulo Nogueira-Neto, Brazil. Federal District Secretary of Environment, Science and Technology, National 
Council of Environment; Federal Secretary of the Environment 1974-86; Associate Professor, Department of 
Ecology, University of Sao Paulo; President, Association for the Defence of the Environment 1954-83; 
President, Sao Paulo State Forest Council 1967-74.  


Saburo Okita, Japan. President, International University; Advisor to the Ministry of Foreign Affairs; Advisor to 
the Environment Agency; Executive Committee Member of the Club of Rome; Chairman, World Wildlife Fund 
Japan; Chairman, Advisory Committee for External Economic Issues 1984-85; Government Representative for 
External Economic Relations 1980-81; Foreign Minister 1979-80; Member of the Pearson Commission 1968-
69.  


Shridath S. Ramphal, Guyana. Secretary General of the Commonwealth of Nations, Minister for Foreign Affairs 
1972-75, Minister of Justice 1973-75, Minister of State for Foreign Affairs 1967-72, Attorney General 1966-72.  


William Doyle Ruckelshaus, United States. Attorney, Perkins, Coie; Administrator, U.S. Environmental 
Protection Agency 1970-73, 1983-84; Senior Vice President for Law and Corporate Affairs, Weyerhaeuser 
company 1976-83; Acting Director of the Federal Bureau of Investigation 1973; Deputy Attorney General, US 
Department of Justice 1973.  


Mohamed Sahnoun, Algeria. Algerian Ambassador to the United States; Chief of Algerian Permanent Mission 
to the United Nations 1982-84; Algerian Ambassador, Paris 1979-82; Algerian Ambassador, Bonn 1975-79; 
Deputy Secretary General, Arab League 1973-74; Deputy Secretary General, Organization of African Unity 
1964-73.  


Emil Salim, Indonesia. Minister of State for Population and the Environment; Minister of State for Development 
Supervision and the Environment 1978-83; Member People's Consultative Assembly 1977-32; Minister of 
Communications 1973-78; Minister of State for Administrative Reform; Deputy Chairman, National Planning 
Board 1971-81.  


Bukar Shaib, Nigeria. Minister of Agriculture, Water Resources and Rural Development 1983-86, Special 
Advisor to the President of Nigeria 1980-83, Nigerian Ambassador to Rome 1979, Permanent Secretary, 
Federal Ministry of Agriculture and Water Resources 1968-78.  


Vladimir Sokolov, USSR. Director, Institute of Evolutionary Animal Morphology and Ecology, USSR Academy of 
Sciences; Professor and Head of Department oh Vertebrate Zoology, Faculty of biology, Moscow State 
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University; Deputy Chairman, Section of Chemical and Technological and Biological Sciences, Presidium, 
USSR Academy of Sciences.  


Janez Stanovnik, Yugoslavia. Member, Presidium of the Socialist Republic of Slovenia; Professor, University of 
Ljubljana; Executive Secretary, UN Economic Commission for Europe 1967-83: Member of the Federal Cabinet 
and Federal Executive Council 1966-67.  


Maurice Strong, Canada. President, American Water Development, Inc.: former Under-Secretary General and 
Special Advisor to the Secretary-General of the United Nations; Executive Director of the United Nations Office 
for Emergency Operations in Africa 1985-86; Chairman of the Board, Petro-Canada 1976-78; Executive 
Director, United Nations Environment Programme 1973-75; Secretary-General, United Nations Conference on 
the Human Environment 1970-72.  


Jim MacNeill, Canada. Secretary-General of the Commission and ex officio member; Director of Environment, 
OECD 1978-84; Secretary (Deputy Minister), Canadian Ministry of State for Urban Affaire 1974-76; Canadian 
Commissioner General, UN Conference on Human Settlements 1975-76; Assistant Secretary, Canadian 
Ministry of State for Urban Affairs 1972-74.  


The Commission's Mandate 


The Commission's Mandate, officially adopted at its Inaugural Meeting in Geneva on 1-3 October 1984, states:  


The World Commission on Environment and Development has been established at a time of unprecedented 
growth in pressures on the global environment, with grave predictions about the human future becoming 
commonplace.  


The Commission is confident that it is possible to build a future that is more prosperous, more just, and more 
secure because it rests on policies and practices that serve to expand and sustain the ecological basis of 
development.  


The Commission is convinced, however, that this will no happen without significant changes in current 
approaches: changes in perspectives, attitudes and life styles; changes in certain critical policies and the ways 
in which they are formulated and applied; changes in the nature of cooperation between governments, 
business, science, and people; changes in certain forms of international cooperation which have proved 
incapable of tackling many environment and development issues; changes, above all, in the level of 
understanding and commitment by people, organizations and governments.  


The World Commission on Environment and Development therefore invites suggestions, participation, and 
support in order to assist it urgently:  


1. to re-examine the critical issues of environment and development and to formulate innovative, concrete, 
and realistic action proposals to deal with them;  


2. to strengthen international cooperation on environment and development and to assess and propose new 
forms of cooperation that can break out of existing patterns and influence policies and events in the 
direction of needed change; and  


3. to raise the level of understanding and commitment to action on the part of individuals, voluntary 
organizations, businesses, institutes, and governments.  


The Commission solicits the views of those individuals, scientific institutes, non-governmental organizations, 
specialized agencies, and other bodies of the United Nations, and national governments concerned with 
environment and development issues. It requests their support and it will facilitate their participation in the work 
of the Commission. It wishes especially to hear the views of youth.  


In fulfilling its tasks, the Commission will pay careful attention to the Terms of Reference suggested by the 
General Assembly of the United Nations in resolution 38/161, in which the General Assembly welcomed the 
establishment of the Commission.  
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The Commission's Work 


In May of 1984, an Organizational Meeting of the Commission was held in Geneva to adopt its rules of 
procedure and operation and to appoint a Secretary General to guide its work. In July of 1964, a Secretariat 
was established in Geneva, temporarily at the Centre de Morillon and later at the Palais Wilson.  


Members of the Secretariat 


Members of the Secretariat have included:  


Secretary General: Jim MacNeill  


Senior Professional Staff: 


Nitin Desai, Senior Economic Advisor  


Vitus Fernando, Senior Programme Officer  


Branislav Gosovic, Senior Programme Officer  


Marie-Madeleine Jacquemier, Finance and Administrative Officer  


Kazu Kato, Director of Programmes  


Warren H. Lindner, Secretary of the Commission and Director of Administration  


Elisabeth Monosovski, Senior Programme Officer  


Gustavo Montero, Programme Planning Officer  


Shimwaa'i Muntemba, Senior Programme Officer  


Janos Pasztor, Senior Programme Officer  


Peter Robbs, Senior Public Information Advisor  


Vicente Sanchez, Director of Programmes  


Linda Starke, Editor  


Peter Stone, Director of Information  


Edith Surber, Finance and Administrative Officer  


General Services and Support Staff: 


Brita Baker  


Elisabeth Bohler-Goodship  


Marie-Pierre Destouet  


Marian Doku  


Tamara Dunn  


Teresa Harmand  


Aud Loen  
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Jelka de Marsano  


Chedra Mayhew  


Christel Ollesch  


Ellen Permato  


Guadalupe Quesado  


Mildred Raphoz  


Evelyn Salvador  


Iona D'Souza  


Kay Streit  


Vicky Underhill  


Shane Vanderwert  


Inaugural Meeting & Workplan 


The Commission held its first official meeting in Geneva on 1-3 October 1984. During that meeting, the 
Commission agreed upon its Mandate, the key issues it would address in the course of its deliberations, the 
strategy it would employ to achieve its objectives, and the workplan and timetable that would be used to guide 
its work. Immediately following that meeting, the Commission publicly released its principal working document, 
'Mandate for Change'.  


At its Inaugural Meeting, the Commission selected eight key issues for analysis during the course of its work:  


• Perspectives on Population, Environment, and Sustainable Development;  


• Energy: Environment and Development;  


• Industry: Environment and Development;  


• Food Security, Agriculture, Forestry, Environment, and Development;  


• Human Settlements: Environment and Development;  


• International Economic Relations, Environment, and Development;  


• Decision Support Systems for Environmental Management; and  


• International Cooperation.  


It agreed that it would examine these issues from the perspective of the year 2000 and beyond and from the 
perspective of their common sources in economic, social, and sectoral policies.  


At its Inaugural Meeting, the Commission also decided that its processes would be open, visible, and 
participatory and that in conducting its work, strategies would be employed to ensure it of receiving the 
broadest range of views and advice on the key issues it was addressing.  


Public Hearings 


The Commission therefore decided that it would hold deliberative meetings in all regions of the world and that it 
would take the occasion of those meetings to get a first hand view of environment and development issues in 
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those regions. It also decided to use these visits to hold open Public Hearings where senior government 
representatives, scientists and experts, research institutes, industrialists, representatives of non-governmental 
organizations, and the general public could openly express their concerns to the Commission and submit their 
views and advice on issues of common concern.  


These Public Hearings, which are a unique feature of the Commission, have become its 'trademark', 
demonstrating both to the Commissioners and the participants that the issues addressed by the Commission 
are indeed of global concern and do transcend national boundaries and disparate cultures. Hundreds of 
organizations and individuals gave testimony during the Public Hearings and over 800 written submissions 
constituting more than 10,000 pages of material were received by the Commission in connection with them. 
The Public Hearings have been of immeasurable benefit to the Commissioners and the Secretariat, and the 
gratitude of the Commission is extended to all who contributed to their success.  


Deliberative meetings, site visits, and/or Public Hearings of the Commission were held in Jakarta, Indonesia, 
27-31 March 1985: Oslo, Norway, 21-28 June 1985; Sao Paulo and Brasilia, Brazil, 25 October-4 November 
1985; Vancouver, Edmonton, Toronto, Ottawa, Halifax, and quebec City, Canada, 21-31 May 1986; Harare, 
Zimbabwe, 15-19 September, Nairobi, Kenya, 20-23 September 1986; Moscow, USSR, 6-12 December 1986; 
and Tokyo, Japan, 23-28 February 1987. Special working group meetings of the Commission were also held in 
Geneva, Moscow, and Berlin (West).  


Expert Special Advisors 


To further widen its base of information and advice, the Commission appointed a group of expert Special 
Advisors to assist it and the Secretariat in the analysis of the key issues. These included Edward S. Ayensu on 
Food Security and Forestry, Gamani Corea on International Economic Relations, Gordon T. Goodman on 
Energy. Ashok Khosla on Decision Support Systems for Environmental Management, Robert D. Munro on 
International Cooperation and Legal Regimes, Michael Royston on Industry, Johan Jorgen Hoist on 
Environment and Security, and Guy-Olivier Segond on Youth. The Chairman was also advised by Hans 
Christian Bugge and Morten Wetland. Later in its work, the Commission appointed Lloyd Timberlake as Special 
Editorial Advisor.  


To assist it in its work in three of the key issue areas - Energy, Industry, and Food Security - the Commission 
constituted Advisory Panels of leading experts to advise it on the recommendations and conclusions it should 
consider making. The chairmen and members of the Commission's Advisory Panels were:  


Advisory Panel on Energy 


Chairman:  


Enrique Iglesias, Foreign Minister of Uruguay  


Members:  


Abdlatif Y. Al-Hamad (Kuwait)  


Toyoaki Ikuta (Japan)  


Gu Jian (China)  


Al Noor Kassum (Tanzania)  


Ulf Lantzke (deceased) (Federal Republic of Germany)  


Wangari Maathai (Kenya)  


David J. Rose (deceased) (United States)  


Prero Shankar Jha (India)  


Carl Tham (Sweden)  
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Gyorgy Vajda (Hungary)  


Advisory Panel on Industry 


Chairman: Umberto Colombo (Italy), President of ENfcA  


Members:  


Betsy Ancker-Johnson (United States)  


M.J. Flux (United Kingdom)  


Arnoldo Jose Gabaldon (Venezuela)  


Alexander C. Helfrich (Netherlands)  


Charles Levinson (Canada)  


Finn Lied (Norway)  


George P. Livanos (Greece)  


Mohamed Mazouni (Algeria)  


Thomas McCarthy (United States)  


Jose E. Mind]in (Brazil)  


Keichi Oshima (Japan)  


Roger Strelow (United States)  


Naval Tata (India)  


Erna Witoelar (Indonesia)  


Advisory Panel of Food Security 


Chairman :  


M.S. Swarainathan (India), Director General of the International Rice Research Institute  


Members :  


Nyle Brady (United States)  


Robert Chambers (United Kingdom)  


K. Chowdhry (India)  


Gilberto Gallopin (Argentina)  


Joe Hulse (Canada)  


Kenneth King (Guyana)  


V. Malima (Tanzania)  


Samir Radwan (Egypt)  


Lu Liang Shu (China)  
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Advisory Panel Reports 


The reports of the three Advisory Panels were submitted to the Commission for its consideration during its 
meeting in Canada in May of 1986 and have since been published under the titled Energy 2000, Industry 2000, 
and Food 2000.  


The Commission was also assisted in its review of legal rights and principles by a group of international legal 
experts chaired by Robert Munro (Canada) with Johan G. Lammers (Netherlands) as Rapporteur. The 
members of the group included Andronico Adede (Kenya), Francoise Burhenne (Federal Republic of 
Germany), Alexandre-Charles Kiss (France), Stephen McCaffrey (United States), Akio Morishima (Japan), Zaki 
Mustafa (Sudan), Henri Smets (Belgium), Robert Stein (United States), Alberto Szekely (Mexico), Alexandre 
Timoehenko (USSR), and Amado Tolentino (Philippines) Their report was submitted to and considered by the 
Commission during its meeting in Harare in September 1986. It will be published under the title Legal Principles 
for Environmental Protection and Sustainable Development.  


During the course of its work, the Commission also engaged experts, research institutes, and academic centres 
of excellence from around the globe to prepare more than 75 studies and reports relating to the eight key 
issues for the Commission's review and consideration. These studies and reports provided an invaluable 
resource base for the final reports of the Commission's Advisory Panels and for the final chapters of this report.  


Financia1 Contributions 


Initial funding to permit the Commission to commence its work came from the governments of Canada, 
Denmark, Finland, Japan, the Netherlands, Norway, Sweden, and Switzerland. Each of these 'sponsoring' 
governments had been instrumental in the creation of the Commission and during the course of the 
Commibeion'r work, each of them increased their contribution beyond their original pledge.  


In addition to the 'sponsoring' group of countries, the Commission has also received untied financial 
contributions from the governments of Cameroon, Chile, the Federal Republir of Germany, Hungary, Oman, 
Portugal, and Saudi Arabia. Significant contributions have also been received from the Kord Foundation and 
the John D. and Catherine T. MacArthur Foundation, as well as from NOPAD and SIDA.  


Other Contributions 


The City and Canton of Geneva restored and furnished one wing of the Palais Wilson and provided that to the 
Commission's Secretariat free of rent and utilities. The local costs of the Commission's meetings in Indonesia, 
Brazil, Zimbabwe, and the USSR were covered by the host governments. The costs of the Commission's 
working group meeting in Moscow were also covered by the Soviet Government. The costs of the working 
group meeting in Berlin (West) were covered by the Federal Republic of Germany. The Arab Fund for 
Economic and Social Development hosted and covered all of the costs of a meeting in Kuwait of the Advisory 
Panel on Energy. The accounts of the Commission have been audited by Hunzikei and Associates of Geneva.  


The Commission's sincere appreciation is extended to all the governments, foundations, and institutes that 
provided the financial and other support necessary for it to complete its work, including thoBe that contributed 
funds too late to be acknowledged here.  


Further Activities 


Between the issuance of this report and its consideration by the UN General Assembly during its 42nd Session 
in the fall of 1987, the Commission will be meeting during a series of regional presentational meetings with 
senior governmental representatives, the business and scientific communities, non-governmental 
organizations, and the press to discuss this report and, it is hoped, to build a body of public and governmental 
support for the recommendations and conclusions.  


There are no plans for the Commission to continue after its report has been considered by the General 
Assembly, and it will officially cease its operations on 31 December 1987.  
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INTERNATIONAL CONVENTION FOR THE PREVENTION OF POLLUTION  
OF THE SEA BY OIL, 1954* 
 
* The original text of the Convention, which was done by the  
International Conference on Pollution of the Sea by Oil in London  
on 12 May 1954, entered into force on 26 July 1958. The Convention  
was modified by Amendments adopted by the International Conference  
on Prevention of Pollution of the Sea by Oil, 1962; these  
Amendments entered into force on 18 May and 28 June 1967. The  
Convention was further modified by Amendments adopted by the sixth  
Assembly of the InterGovernmental Maritime Consultative  
Organization on 21 October 1969 (Resolution A. 175 (Vl)); these  
Amendments entered into force on 20 January 1978. 
 
London, 12 May 1954 
 
 
The Governments represented at the International Conference on  
Pollution of the Sea by Oil held in London from 26 April 1954 to  
12 May 1954. 
 
Desiring to take action by common agreement to prevent pollution  
of the sea by oil discharged from ships, and considering that this  
end may best be achieved by the conclusion of a Convention, 
 
Have accordingly appointed the undersigned plenipotentiaries,  
who, having communicated their full powers, found in good and due  
form, have agreed as follows: 
 
 
Article I 
 
1. For the purposes of the present Convention, the following  
expressions shall (unless the context otherwise requires) have the  
meanings hereby respectively assigned to them that is to say: 
'The Bureau' has the meaning assigned to it by Article XXI; 
'Discharge' in relation to oil or to oily mixture means any  
discharge or escape howsoever caused; 
'Heavy diesel oil' means diesel oil, other than those distillates  
of which more than 50 per cent by volume distils at a temperature  
not exceeding 340 deg C when tested by A.S.T.M. Standard Method  
D.86/59; 
'Instantaneous rate of discharge of oil content' means the rate  
of discharge of oil in litres per hour at any instant divided by  
the speed of the ship in knots at the same instant; 
'Mile' means a nautical mile of 6,080 feet or 1,852 metres; 







'Nearest land'. The term 'from the nearest land' means 'from the  
baseline from which the territorial sea of the territory in  
question is established in accordance with the Geneva Convention  
on the Territorial Sea and the Contiguous Zone, 1958'; 
'Oil' means crude oil, fuel oil, heavy diesel oil and lubricating  
oil, and 'oily' shall be construed accordingly; 
'Oily mixture' means a mixture with any oil content; 
'Organization' means the Inter-Governmental Maritime Consultative  
Organization; 
'Ship' means any sea-going vessel of any type whatsoever,  
including floating craft, whether self-propelled or towed by  
another vessel, making a sea voyage; and 'tanker' means a ship in  
which the greater part of the cargo space is constructed or  
adapted for the carriage of liquid cargoes in bulk and which is  
not, for the time being, carrying a 
cargo other than oil in that part of the cargo space.  
2. For the purposes of the present Convention the territories of a  
Contracting Government means the territory of the country of which  
it is the Government and any other territory for the international  
relations of which it is responsible and to which the Convention  
shall have been extended under Article XVIII. 
 
 
Article II 
 
1. The present Convention shall apply to ships registered in any  
of the territories of a Contracting Government and to unregistered  
ships having the nationality of a Contracting Party, except: 
 
a) tankers of under 150 tons gross tonnage and other ships of  
under 500 tons gross tonnage, provided that each Contracting  
Government will take the necessary steps, so far as is reasonable  
and practicable, to apply the requirements of the Convention to  
such ships also, having regard to their size, service and the type  
of fuel used for their propulsion; 
 
b) ships for the time being engaged in the whaling industry when  
actually employed on whaling operations; 
 
c) ships for the time being navigating the Great Lakes of North  
America and their connecting and tributary waters as far east as  
the lower exit of St. Lambert Lock at Montreal in the Province of  
Quebec, Canada; 
 
d) naval ships and ships for the time being used as naval  
auxiliaries. 







 
2. Each Contracting Government undertakes to adopt appropriate  
measures ensuring that requirements equivalent to those of the  
present Convention are, so far as is reasonable and practicable,  
applied to the ships referred to in subparagraph (d) of paragraph  
(1) of this Article. 
 
 
Article III 
 
Subject to the provisions of Articles IV and V: 
 
a) the discharge from a ship to which the present Convention  
applies, other than a tanker, of oil or oily mixture shall be  
prohibited except when the following conditions are all satisfied: 
 
     (i) the ship is proceeding en route; 
 
     (ii) the instantaneous rate of discharge of oil content does  
not exceed 60 litres per mile; 
 
     (iii) the oil content of the discharge is less than 100 parts  
per 1,000,000 parts of the mixture. 
 
     (iv) the discharge is made as far as practicable from land; 
 
b) the discharge from a tanker to which the present Convention  
applies of oil or oily mixture shall be prohibited except when the  
following conditions are all satisfied: 
 
     (i) the tanker is proceeding en route; 
 
     (ii) the instantaneous rate of discharge of oil content does  
not exceed 60 litres per mile; 
 
     (iii) the total quantity of oil discharged on a ballast  
voyage does not exceed 1/15,000 of the total cargo-carrying  
capacity; 
 
     (iv) the tanker is more than 50 miles from the nearest land; 
 
c) the provisions of sub-paragraph (b) of this Article shall not  
apply to: 
 
     (i) the discharge of ballast from a cargo tank which, since  
the cargo was last carried therein, has been so cleaned that any  







effluent therefrom, if it were discharged from a stationary tanker  
into clean calm water on a clear day, would produce no visible  
traces of oil on the surface of the water; or 
 
     (ii) the discharge of oil or oily mixture from machinery  
space bilges, which shall be governed by the provisions of sub- 
paragraph (a) of this Article. 
 
 
Article IV 
 
Article III shall not apply to: 
 
a) the discharge of oil or of oily mixture from a ship for the  
purpose of securing the safety of a ship, preventing damage to a  
ship or cargo, or saving life at sea; 
 
b) the escape of oil or of oily mixture resulting from damage to a  
ship or unavoidable leakage, if all reasonable precautions have  
been taken after the occurrence of the damage or discovery of the  
leakage for the purpose of preventing or minimizing the escape. 
 
 
Article V 
 
Article III shall not apply to the discharge of oily mixture from  
the bilges of a ship during the period of twelve months following  
the date on which the present Convention comes into force for the  
relevant territory in accordance with paragraph (1) of Article II. 
 
 
Article VI 
 
1. Any contravention of Articles III and IX shall be an offence  
punishable under the law of the relevant territory in respect of  
the ship in accordance with paragraph (1) of Article II. 
 
2. The penalties which may be imposed under the law of any of the  
territories of a Contracting Government in respect of the unlawful  
discharge from a ship of oil or oily mixture outside the  
territorial sea of that territory shall be adequate in severity to  
discourage any such unlawful discharge and shall not be less than  
the penalties which may be imposed under the law of that territory  
in respect of the same infringements within the territorial sea. 
 
3. Each Contracting Government shall report to the Organization  







the penalties actually imposed for each infringement. 
 
 
Article VII 
 
1. As from a date twelve months after the present Convention comes  
into force for the relevant territory in respect of a ship in  
accordance with paragraph (1) of Article II, such a ship shall be  
required to be so fitted as to prevent, as far as reasonable and  
practicable, the escape of oil into bilges, unless effective means  
are provided to ensure that the oil in the bilges is not  
discharged in contravention of this Convention. 
 
2. Carrying water ballast in oil fuel tanks shall be avoided if  
possible. 
 
 
Article VIII 
 
1. Each Contracting Government shall take all appropriate steps to  
promote the provision of facilities as follows: 
 
a) according to the needs of ships using them, ports shall be  
provided with facilities adequate for the reception, without  
causing undue delay to ships of such residues and oily mixtures as  
would remain for disposal from ships other than tankers if the  
bulk of the water had been separated from the mixture; 
 
b) oil loading terminals shall be provided with facilities,  
adequate for the reception of such residues and oily mixture as  
would similarly remain for disposal by tankers; 
 
c) ship repair ports shall be provided with facilities adequate  
for the reception of such residues and oily mixtures as would  
similarly remain for disposal by all ships entering for repairs. 
 
2. Each Contracting Government shall determine which are the ports  
and oil loading terminals in its territories suitable for the  
purposes of sub-paragraphs (a), (b) and (c) of paragraph (1) of  
this Article. 
 
3. As regards paragraph (1) of this Article, each Contracting  
Government shall report to the Organization, for transmission to  
the Contracting Government concerned, all cases where the  
facilities are alleged to be inadequate. 
 







 
Article IX 
 
1. Of the ships to which the present Convention applies, every  
ship which uses oil fuel and every tanker shall be provided with  
an oil record book, whether as part of the ship's official log  
book or otherwise, in the form specified in the Annex to this  
Convention. 
 
2. The oil record book shall be completed on each occasion, on a  
tank-to-tank basis, whenever any of the following operations take  
place in the ship: 
 
a) for tankers: 
 
     (i) loading of oil cargo; 
     (ii) transfer of oil cargo during voyage;  
     (iii) discharge of oil cargo;  
     (iv) ballasting of cargo tanks; 
     (v) cleaning of cargo tanks;  
     (vi) discharge of dirty ballast;  
     (vii) discharge of water from slop-tanks;  
     (viii) disposal of residues; 
     (ix) discharge overboard of bilge water containing oil which  
has accumulated in machinery spaces whilst in port, and the  
routine discharge at sea of bilge water containing oil unless the  
latter has been entered in the appropriate log book; 
 
b) for ships other than tankers: 
 
     (i) ballasting or cleaning of bunker fuel tanks;  
     (ii) discharge of dirty ballast or cleaning water from tanks  
referred to under (i) of this subparagraph; 
     (iii) disposal of residues; 
     (iv) discharge overboard of bilge water containing oil which  
has accumulated in machinery spaces whilst in port, and the  
routine discharge at sea of bilge water containing oil unless the  
latter has been entered in the appropriate log book. 
 
In the event of such discharge or escape of oil or oily  
mixture as is referred to in Article IV, a statement shall be made  
in the oil record book of the circumstances of, and the reason  
for, the discharge or escape. 
 
3. Each operation described in paragraph (2) of this Article shall  
be fully recorded without delay in the oil record book so that all  







the entries in the book appropriate to that operation are  
completed. Each page of the book shall be signed by the officer or  
officers in charge of the operations concerned and, when the ship  
is manned, by the master of the ship. The written entries in the  
oil record book shall be in an official language of the relevant  
territory in respect of the ship in accordance with paragraph (1)  
of Article II, or in English or French. 
 
4. Oil record books shall be kept in such a place as to be readily  
available for inspection at all reasonable times, and, except in  
the case of unmanned ships under tow, shall be kept on board the  
ship. They shall be preserved for a period of two years after the  
last entry has been made. 
 
5. The competent authorities of any of the territories of a  
Contracting Government may inspect on board any ship to which the  
present Convention applies, while within a port in that territory,  
the oil record book required to be carried in the ship in  
compliance with the provisions of this Article, and may make a  
true copy of an entry in that book and may require the master of  
the ship to certify that the copy is a true copy of such entry.  
Any copy so made which purports to have been certified by the  
master of the ship as a true copy of an entry in the ship's oil  
record book shall be made admissible in any judicial proceedings  
as evidence of the facts stated in the entry. Any action by the  
competent authorities under this paragraph shall be taken as  
expeditiously as possible and the ship shall not be delayed. 
 
 
Article X 
 
1. Any Contracting Government may furnish to the Government of the  
relevant territory in respect of the ship in accordance with  
paragraph (1) of Article II particulars in writing of evidence  
that any provision of the present Convention has been contravened  
in respect of that ship, wheresoever the alleged contravention may  
have taken place. If it is practicable to do so, the competent  
authorities of the former Government shall notify the master of  
the ship of the alleged contravention. 
 
2. Upon receiving such particulars, the Government so informed  
shall investigate the matter, and may request the other Government  
to furnish further or better particulars of the alleged  
contravention. If the Government so informed is satisfied that  
sufficient evidence is available in the form required by its law  
to enable proceedings against the owner or master of the ship to  







be taken in respect of the alleged contravention, it shall cause  
such proceedings to be taken as soon as possible. The Government  
shall promptly inform the Government whose official has reported  
the alleged contravention, as well as the Organization, of the  
action taken as a consequence of the information communicated. 
 
 
Article XI 
 
Nothing in the present Convention shall be construed as  
derogating from the powers of any Contracting Government to take  
measures within its jurisdiction in respect of any matter to which  
the Convention relates or as extending the jurisdiction of any  
Contracting Government. 
 
 
Article XII 
 
Each Contracting Government shall send to the Bureau and to the  
appropriate organ of the United Nations: 
 
a) the text of laws, decrees, orders and regulations in force in  
its territories which give effect to the present Convention; 
 
b) all official reports or summarises of official reports in so  
far as they show the results of the application of the provisions  
of the Convention, provided always that such reports or summaries  
are not, in the opinion of that Government, of a confidential  
nature. 
 
 
Article XIII 
 
Any dispute between Contracting Governments relating to the  
interpretation or application of the present Convention which  
cannot be settled by negotiation shall be referred at the request  
of either party to the International Court of Justice for decision  
unless the parties in dispute agree to submit it to arbitration. 
 
 
Article XIV 
 
1. The present Convention shall remain open for signature for  
three months from this day's date and shall thereafter remain open  
for acceptance. 
 







2. Subject to Article XV, the Governments of States Members of the  
United Nations or of any of the Specialized Agencies or parties to  
the Statute of the International Court of Justice may become  
parties to the present Convention by: 
 
a) signature without reservation as to acceptance; 
b) signature subject to acceptance followed by acceptance; or  
c) acceptance. 
 
3. Acceptance shall be effected by the deposit of an instrument of  
acceptance with the Bureau, which shall inform all Governments  
that have already signed or accepted the present Convention of  
each signature and deposit of an acceptance and of the date of  
such signature or deposit. 
 
 
Article XV 
 
1. The present Convention shall come into force twelve months  
after the date on which not less than ten Governments have become  
parties to the Convention, including five Governments of countries  
each with not less than 500,000 gross tons of tanker tonnage. 
 
2. a) For each Government which signs the Convention without  
reservation as to acceptance or accepts the Convention before the  
date on which the Convention comes into force in accordance with  
paragraph (1) of this Article it shall come into force on that  
date. For each Government which accepts the Convention on or after  
that date, it shall come into force three months after the date of  
the deposit of that Government's acceptance. 
b) The Bureau shall, as soon as possible, inform all Governments  
which have signed or accepted the Convention of the date on which  
it will come into force. 
 
 
Article XVI 
 
1. a) The present Convention may be amended by unanimous agreement  
between the Contracting Governments. 
b) Upon request of any Contracting Government a proposed amendment  
shall be communicated by the Organization to all Contracting  
Governments for consideration and acceptance under this paragraph. 
 
2. a) An amendment to the present Convention may be proposed to  
the Organization at any time by any Contracting Government, and  
such proposal if adopted by a two-thirds majority of the Assembly  







of the Organization upon recommendation adopted by a two-thirds  
majority of the Maritime Safety Committee of the Organization  
shall be communicated by the Organization to all Contracting  
Governments for their acceptance. 
b) Any such recommendation by the Maritime Safety Committee shall  
be communicated by the Organization to all Contracting Governments  
for their consideration at least six months before it is  
considered by the Assembly. 
 
3. a) A conference of Governments to consider amendments to the  
present Convention proposed by any Contracting Government shall at  
any time be convened by the Organization upon the request of one- 
third of the Contracting Governments. 
b) Every amendment adopted by such conference by a two-thirds  
majority of the Contracting Governments shall be communicated by  
the Organization to all Contracting Governments for their  
acceptance. 
 
4. Any amendment communicated to Contracting Governments for their  
acceptance under paragraph (2) or (3) of this Article shall come  
into force for all Contracting Governments except those which  
before it comes into force make a declaration that they do not  
accept the amendment, twelve months after the date on which the  
amendment is accepted by two-thirds of the Contracting  
Governments. 
 
5. The Assembly, by a two-thirds majority vote including two- 
thirds of the Governments represented on the Maritime Safety  
Committee, and subject to the concurrence of two-thirds of the  
Contracting Governments to the present Convention, or a conference  
convened under paragraph (3) of this Article by a two-thirds  
majority vote, may determine at the time of its adoption that the  
amendment is of such an important nature that any Contracting  
Government which makes a declaration under paragraph (4) of this  
Article and which does not accept the amendment within a period of  
twelve months after the amendment comes into force, shall, upon  
the expiry of this period, cease to be a party to the present  
Convention. 
 
6. The Organization shall inform all Contracting Governments of  
any amendments which come into force under this Article, together  
with the date on which such amendments shall come into force. 
 
7. Any acceptance or declaration under this Article shall be made  
by a notification in writing to the Organization which shall  
notify all Contracting Governments of the receipt of the  







acceptance or declaration. 
 
 
Article XVII 
 
1. The present Convention may be denounced by any Contracting  
Government at any time after the expiration of a period of five  
years from the date on which the Convention comes into force for  
that Government. 
 
2. Denunciation shall be effected by a notification in writing  
addressed to the Bureau which shall notify all the Contracting  
Governments of any denunciation received and of the date of its  
receipt. 
 
3. A denunciation shall take effect twelve months, or such longer  
period as may be specified in the notification, after its receipt  
by the Bureau. 
 
 
Article XVIII 
 
1. a) The United Nations in cases where they are the administering  
authority for a territory or any Contracting Government  
responsible for the international relations of a territory shall  
as soon as possible consult with such territory in an endeavour to  
extend the present Convention to that territory and may at any  
time by notification in writing given to the Bureau declare that  
the Convention shall extend to such territory. 
b) The present Convention shall from the date of the receipt of  
the notification or from such other date as may be specified in  
the notification extend to the territory named therin. 
 
2. a) The United Nations in cases where they are the administering  
authority for a territory or any Contracting Government which has  
made a declaration under paragraph (1) of this Article, at any  
time after the expiry of a period of five years from the date on  
which the present Convention has been so extended to any  
territory, may by a notification in writing given to the Bureau  
after consultation with such territory declare that the Convention  
shall cease to extend to any such territory named in the  
notification. 
b) The present Convention shall cease to extend to any territory  
mentioned in such notification one year, or such longer period as  
may be specified therein, after the date of receipt of the  
notification by the Bureau. 







 
3. The Bureau shall inform all the Contracting Governments of the  
extension of the present Convention to any territory under  
paragraph (1) of this Article, and of the termination of any such  
extension under the provisions of paragraph (2) stating in each  
case the date from which the Convention has been or will cease to  
be so extended. 
 
 
Article XIX 
 
1. In case of war or other hostilities, a Contracting Government  
which considers that it is affected. whether as a belligerent or  
as a neutral, may suspend the operation of the whole or any part  
of the present Convention in respect of all or any of its  
territories. The suspending Government shall immediately give  
notice of any such suspension to the Bureau. 
 
2. The suspending Government may at any time terminate such  
suspension and shall in any event terminate it as soon as it  
ceases to be justified under paragraph (1) of this Article. Notice  
of such termination shall be given immediately to the Bureau by  
the Government concerned. 
 
3. The Bureau shall notify all the Contracting Governments of any  
suspension or termination of suspension under this Article. 
 
 
Article XX 
 
As soon as the present Convention comes into force it shall be  
registered by the Bureau with the Secretary-General of the United  
Nations. 
 
 
Article XXI 
 
The duties of the Bureau shall be carried out by the Government of  
the United Kingdom of Great Britain and Northern Ireland* unless  
and until the Inter-Governmental Maritime Consultative  
Organization comes into being and takes over the duties assigned  
to it under the Convention signed at Geneva on the 6 March 1948,  
and thereafter the duties of the Bureau shall be carried out by  
the said Organization. 
 
* Transferred to IMCO 15 June 1959 in accordance with Assembly  







Resolution A. 8(1). 
 
In Witness Whereof the undersigned plenipotentiaries have signed  
the present Convention** 
 
** Signatures omitted. 
 
Done in London this twelfth day of May, 1954, in English and  
French, both texts being equally authoritative, in a single copy,  
which shall be deposited with the Bureau and of which the Bureau  
shall transmit certified copies to all signatory and Contracting  
Governments. 
 
ANNEX 
 
FORM OF OIL RECORD BOOK 
I.ÑFOR TANKERS 
 
Name of ship .................................................. 
 
Total cargo carrying capacity of ship in cubic metres  
......................................... 
 
 
a) Loading of oil cargo 
 
     1. Date and place of loading 
 
     2. Types of oil loaded 
 
     3. Identity of tank(s) loaded 
 
 
b) Transfer of oil cargo during voyage 
 
     4. Date of transfer 
 
     5. Identity of tank(s)             i     From 
                                       ii     To 
 
     6. Was (were) tank(s) in 5 (i) emptied? 
 
 
c) Discharge of oil cargo 
 
     7. Date and place of discharge 







 
     8. Identity of tank(s) discharged 
 
     9. Was (were) tank(s) emptied? 
 
d) Ballasting of cargo tanks 
 
     10. Identity of tank(s) ballasted 
 
     11. Date and position of ship at start of ballasting 
 
 
e) Cleaning of cargo tanks 
 
     12. Identity of tank(s) cleaned 
 
     13. Date and duration of cleaning  
 
     14. Methods of cleaning* 
 
* Hand hosing, machine washing or chemical cleaning. Where  
chemically cleaned, the chemical concerned and the amount used  
should be stated. 
 
  
f) Discharge of dirty ballast 
 
     15. Identity of tank(s) 
 
     16. Date and position of ship at start of discharge at sea 
 
     17. Date and position of ship at finish of discharge at sea 
 
     18. Ship's speed(s) during discharge 
 
     19. Quantity discharged to sea 
 
     20. Quantity of polluted water transferred to slop tank(s)  
(identify slop tanks(s)) 
 
     21. Date and port of discharge into shore reception  
facilities (if applicable) 
 
 
g) Discharge of water from slop tanks 
 







     22. Identity of slop tank(s) 
 
     23. Time of settling from last entry of residues, or 
 
     24. Time of settling from last discharge 
 
     25. Date, time and position of ship at start of discharge 
 
     26. Sounding of total contents at start of discharge 
 
     27. Sounding of interface at start of discharge 
 
     28. Bulk quantity discharged and rate of discharge 
 
     29. Final quantity discharged and rate of discharge 
 
     30. Date, time and position of ship at end of discharge 
 
     31. Ship's speed(s) during discharge 
 
     32. Sounding of interface at end of discharge 
 
 
h) Disposal of residues 
 
     33. Identity of tank(s) 
 
     34. Quantity disposed from each tank 
 
     35. Method of disposal of residue:  
          (a) Reception facilities  
          (b) Mixed with cargo  
          (c) Transferred to another (other) tank(s) (identify           
tank(s) 
          (d) Other method 
 
     36. Date and port of disposal of residue 
 
 
i) Discharge overboard of bilge water containing oil which has  
accumulated in machinery spaces (including pump rooms) whilst in  
port* 
 
* The routine discharge at sea of bilge water containing oil from  
machinery spaces including pump room bilges need not be entered in  
the oil record book but, if not, it must be entered in the  







appropriate log book, stating whether or not the discharge was  
made through a separator. Where the pump starts automatically and  
discharges through a separator at all times it will be sufficient  
to enter each day, "Automatic discharge from bilges through  
separator." 
 
     37. Port 
 
     38. Duration of stay 
 
     39. Quantity disposed 
 
     40. Date and place of disposal 
 
     41. Method of disposal (state whether a separator was used) 
 
 
j) Accidental or other exceptional discharges of oil 
 
     42. Date and time of occurrence 
 
     43. Place or position of ship at time of occurrence 
 
     44. Approximate quantity and type of oil 
 
     45. Circumstances of discharge or escape and general remarks 
 
 
 
...............................Signature of officer or officers  
                               in charge of operation concerned 
 
................................Signature of Master 
 
 
 
II Ñ FOR SHIPS OTHER THAN TANKERS 
 
 
Name of Ship  .................................................. 
 
 
a) Ballasting or cleaning of bunker fuel tanks 
 
     1. Identity of tank(s) ballasted 
 







     2. Whether cleaned since they last contained oil and, if not,  
type of oil previously carried 
 
     3. Date and position of ship at start of cleaning 
 
     4. Date and position of ship at start of ballasting 
 
 
b) Discharge of dirty ballast or cleaning water from tanks  
referred to under (a) 
 
     5. Identity of tank(s) 
 
     6. Date and position of ships at start of cleaning 
 
     7. Date and position of ship at finish of discharge 
 
     8. Ship's speed(s) during discharge 
 
     9. Method of discharge (state whether separator used) 
 
     10. Quantity discharged 
 
 
c) Disposal of residues 
 
     11. Quantity of residue retained on board 
 
     12. Methods of disposal of residue:  
          (a) reception facilities  
          (b) mixed with next bunkering  
          (c) transferred to another (other) tank 
 
     13. Date and port of disposal of residue 
 
 
d) Discharge overboard of bilge water containing oil which has  
accumulated in machinery spaces whilst in port* 
 
* The routine discharge at sea of bilge water containing oil from  
machinery spaces need not be entered in the oil record book but,  
if not, it must be entered in the appropriate log book, stating  
whether or not the discharge was made through a separator. Where  
the pump starts automatically and discharges through a separator  
at all times it will be sufficient to enter each day, "Automatic  
discharge from bilges through separator." 







 
      14. Port 
 
      15. Duration of stay 
 
     16. Quantity disposed 
 
     17. Date and place of disposal 
 
     18. Method of disposal (state whether separator was used) 
 
 
e) Accidental or other exceptional discharges of oil 
 
     19. Date and time of occurrence 
 
     20. Place or position of ship at time of occurrence 
 
     21. Approximate quantity and type of oil 
 
     22. Circumstances of discharge or escape and general remarks 
 
 
 
............................... Signature of Officer or Officers 
                                in charge of operations concerned 
 
 
................................Signature of Master 
 
 
 
AMENDMENTS TO THE INTERNATIONAL CONVENTION FOR THE  
PREVENTION OF POLLUTION OF THE SEA BY OIL, 1954,  
CONCERNING THE PROTECTION OF THE GREAT BARRIER REEF 
 
 
SUPPLEMENT I 
 
The Seventh IMCO Assembly adopted on 12 October 1971, by  
Resolution A.232 (VII), and on 15 October 1971, by Resolution  
A.246 (VII), the following amendments to the International  
Convention for the Prevention of Pollution of the Sea by Oil,  
1954. In accordance with Article XVI (4) of the Convention, the  
amendments will come into force twelve months after the date on  
which they are accepted by two-thirds of the Contracting  







Governments. 
 
 
(Resolution A.232 (VII) adopted on 12 October 1971) 
 
 
Article I 
 
The existing text of the definition of "Nearest Land" in Article  
I (as amended in 1969) is replaced by the following: 
 
"Nearest land". The term "from the nearest land" means from the  
baseline from which the territorial sea of the territory in  
question is established in accordance with the Geneva Convention  
on the Territorial Sea and the Contiguous Zone, 1958, except that,  
for the purposes of this Convention "from the nearest land" off  
the north-eastern coast of Australia shall mean from a line drawn  
from a point on the coast of Australia in latitude 11 deg south,  
longitude 142 deg 08 min east to a point in latitude 10 deg 35 min  
south, longitude 141 deg 55 min east: 
 
thence to a point latitude 10 deg 00 min south, longitude 142 deg  
00 min east 
 
thence to a point latitude 9 deg 10 min south, longitude 143 deg  
52 min east 
 
thence to a point latitude 9 deg 00 min south, longitude 144 deg  
30 min east 
 
thence to a point latitude 13 deg 00 min south, longitude 144 deg  
00 min east 
 
thence to a point latitude 15 deg 00 min south, longitude 146 deg  
00 min east 
 
thence to a point latitude 18 deg 00 min south, longitude 147 deg  
00 min east 
 
thence to a point latitude 21 deg 00 min south, longitude 153 deg  
00 min east 
 
thence to a point on the coast of Australia in latitude 24 deg 42  
min south, longitude 153 deg 15 min east. 
 
 







Article III 
 
The existing text of sub-paragraph (iv) of paragraph (a) of  
Article Ill (as amended in 1969) is replaced by the following: 
 
(iv) the discharge is made as far as practicable from the nearest  
land. 
 
 
AMENDMENTS TO THE INTERNATIONAL CONVENTION FOR THE  
PREVENTION OF POLLUTION OF THE SEA BY OIL, 1954 CONCERNING  
TANK ARRANGEMENTS AND LIMITATIONS OF TANK SIZE 
 
(Resolution A.246 (Vll) adopted on 15 October 1971) 
 
The Assembly, 
 
Noting Article 16 (i) of the Convention on the Inter-Governmental  
Maritime Consultative Organization concerning the functions of the  
Assembly, 
 
   Being conscious of the responsibility of the Organization for  
taking effective measures for the prevention and control of  
pollution of the marine environment which may arise from maritime  
activities, 
 
Realizing that notwithstanding the adoption by the Organization  
of various measures for preventing collisions and strandings of  
ships, it is not possible to eliminate entirely accidents which  
may lead to release of oil, but desiring to minimize ensuing  
damage to the environment, 
 
Recognizing that construction of oil tankers of large size  
without accompanying control of size or internal arrangement of  
cargo tanks leads to the possibility, in the event of a single  
accident, of serious environmental pollution, 
 
Having examined the Recommendations relating to tank  
arrangements and to the limitation of tank size prepared by the  
Maritime Safety Committee at its twenty-third session. 
 
Considering that the universal implementation of such  
requirements can best be achieved by amending the International  
Convention for the Prevention of Pollution of the Sea by Oil,  
1954, 
 







Noting that Article XVI of the International Convention for the  
Prevention of Pollution of the Sea by Oil 1954 provides for  
procedures of amendment involving participation by the  
Organization, 
 
  Adopts the following amendments to the Articles and Annexes to  
that Convention, the texts of which are attached to this  
Resolution: 
 
a) the addition of a new Article VIbis, and  
 
b) the addition of a new Annex C, 
 
Requests the Secretary-General of the Organization, in conformity  
with sub-paragraph (2) (a) of Article XVI to communicate for  
consideration and acceptance, certified copies of this Resolution  
and its Annexes, to all Contracting Governments to the  
International Convention for the Prevention of Pollution of the  
Sea by Oil, 1954, together with copies to all Members of the  
Organization, 
 
Invites all governments concerned to accept the amendments at the  
earliest possible date, and 
 
  Determines in accordance with paragraph (5) of Article XVI that  
these amendments are of such an important nature that any  
Contracting Government which makes a declaration under paragraph  
(4) of Article XVI and which does not accept the amendments within  
a period of 12 months after the amendments come into force, shall,  
upon the expiry of this period, cease to be a Party to the present  
Convention. 
 
 
ANNEX 1 
 
Add new Article VIbis as follows: 
 
Article VIbis 
 
1. Every tanker to which the present Convention applies and for  
which the building contract is placed on or after the date of  
coming into force of this Article shall be constructed in  
accordance with the provisions of Annex C. In addition, every  
tanker to which the present Convention applies and for which the  
building contract is placed, or in the absence of a building  
contract the keel of which is laid or which is at a similar stage  







of construction, before the date of coming into force of this  
Article shall be required, within two years after that date, to  
comply with the provisions of Annex C, where such a tanker falls  
into either of the following categories: 
 
a) a tanker, the delivery of which is after 1 January 1977; or 
 
b) a tanker to which both the following conditions apply: 
   (i) delivery is not later than 1 January 1977; and 
   (ii) the building contract is placed after 1 January 1972, or  
in cases where no building contract has previously been placed the  
keel is laid, or the tanker is at a similar stage of construction,  
after 30 June 1972. 
 
2. A tanker required under paragraph (1) of this Article to be  
constructed in accordance with Annex C and so constructed shall  
carry on board a certificate issued or authorized by the  
responsible Contracting Government attesting such compliance. A  
tanker which under paragraph (l) of this Article is not required  
to be constructed in accordance with Annex C shall carry on board  
a certificate to that effect issued or authorized by the  
responsible Contracting Government, or if the tanker does comply  
with Annex C although not required to do so, it may carry on board  
a certificate issued or authorized by the responsible Contracting  
Government attesting such compliance. A Contracting Government  
shall not permit such tankers under its flag to trade unless the  
appropriate certificate has been issued. 
 
3. Certificates issued under the authority of a Contracting  
Government shall be accepted by the other Contracting Governments  
for all purposes covered by the present Convention. They shall be  
regarded by the other Contracting Governments as having the same  
force as certificates issued by them. 
 
4. If a Contracting Government has clear grounds for believing  
that a tanker required under paragraph (1) of this Article to be  
constructed in accordance with Annex C entering ports in its  
territory or using off-shore terminals under its control does not  
in fact comply with Annex C, such Contracting Government may  
request consultation with the Government with which the tanker is  
registered. If, after such consultation or otherwise, the  
Contracting Government is satisfied that the tanker does not  
comply with Annex C, such Contracting Government may for this  
reason deny such a tanker access to ports in its territorial  
waters or to off-shore terminals under its control until such time  
as the Contracting Government is satisfied that the tanker does  







comply. 
 
 
Add new Annex C as follows: 
 
 
ANNEX C* 
 
*  where these Amendments enter into force, the Annex (Form of Oil  
Record Book) will become Annex A and this Annex will become Annex  
B 
 
REQUIREMENTS RELATING TO TANK ARRANGEMENTS AND TO THE  
LIMITATION OF TANK SIZE  
 
1. Assumed extent of damage 
 
In the following paragraphs three dimensions of the extent of  
damage of a parallelepiped due to both collision and stranding are  
assumed. In the case of stranding, two conditions are set forth to  
be applied individually to the stated portions of the ship. These  
values represent the maximum assumed damage in such accidents and  
are to be used to determine by trial at all conceivable locations  
the worst combination of compartments which would be breached by  
such an accident. 
 
1.1 Collision 
 
Longitudinal extent (lc)           l/3 x I x 2/3    or 14.5  
metres, whichever is less 
 
 
Transverse extent (tc)              B/5  or 11.5 metres,  
whichever is less 
inboard from the ship's side at  
right angles to the centreline  
at the level of the load line 
 
 
Vertical extent (vc)                from the baseline upwards                            
without limit 
 
 
1.2 Stranding 
 
                   For O.3L from                        Any other 







                   the forward                          part of 
                   perpendicular                        the ship 
                   of the ship 
 
Longitudinal extent (1s)  L/10                  5 metres 
 
 
Transverse extent (ts) B/6  or 10.0 metres,     5 metres 
                       whichever is less 
 
Vertical extent (vs)     B/15 or 6 metres, whichever is less,  
from the base line      for any part of the ship 
 
where: L, B in metres and perpendicular are as defined in  
Regulation 3 of the International Convention on Load Lines, 1966. 
 
2. Hypothetical oil outflow from tanks assumed to be breached as a  
result of the accident 
 
The hypothetical oil outflow in the case of collision (Oc) and  
stranding (Os) shall be calculated by the following formulae with  
respect to compartments breached by each assumed location of  
damage as defined in Section 1. 
 
2.1 Collision 
Oc  = sigmaWi +  
sigmaKiCi.............................................(1) 
 
2.2 Stranding 
Os  =  1/3(sigmaZiWi + sigma ZiCi)   .................(2) 
 
where: 
 
Wi = volume of a wing tank in cubic metres breached by the damage  
assumed in Section l; Wi for a clean ballast tank may be taken  
equal to zero, 
 
C = volume of a centre tank in cubic metres breached by the damage  
assumed in Section l; Ci for a clean ballast tank may be taken  
equal to zero, 
 
Ki = 1- bi/tc;  when bi is equal to or greater than tc Ki shall be  
taken equal to zero, 
 
Zi = 1- hi/vs;  when hi is equal to or greater than vs,  Zi shall  
be taken equal to zero, 







 
bi = width of wing tank in metres under consideration. 
 
hi = minimum depth of the bottom in metres under consideration;  
where no double bottom is fitted, shall be taken equal to zero, 
 
wing tank = any tank adjacent to the side shell plating, 
 
centre tank = any tank inboard a longitudinal bulkhead. 
 
2.3 Special requirements 
 
2.3.1 If a void space or clean water ballast tank of a length less  
than lc as defined in 1.1 is located between wing oil tanks, Oc in  
formula (1) may be calculated on the basis of volume Wi being the  
actual volume of one such tank (where they are of equal capacity)  
or the smaller of the two tanks (if they differ in capacity)  
adjacent to such space, multiplied by Si as defined below and  
taking for all other wing tanks involved in such a collision the  
value of the actual full volume. 
 
Si = 1 - li/lc 
 
where: li = length in metres of void space or clean ballast tank  
under consideration. 
 
2.3.2 a) Credit shall only be given in respect of double bottom  
tanks which are either empty or carrying clean water when cargo is  
carried in the tanks above. 
 
b) Where the double bottom does not extend for the full length and  
width of the tank involved, the double bottom is considered non- 
existent and the volume of the tanks above the area of the  
stranding damage shall be included in formula (2) even if the tank  
is not considered breached because of the installation of such a  
partial double bottom. 
 
c) Suction wells may be neglected in the determination of the  
value hi provided such wells are not excessive in area and extend  
below the tank for a minimum distance and in no case more than  
half the height of the double bottom. If the depth of such a well  
exceeds half the height of the double bottom, hi shall be equal to  
the double bottom height minus the well height. Piping serving  
such wells if installed within the double bottom shall be fitted  
with valves or other closing arrangements located at the point of  
connection to the tank served to prevent oil outflow in the event  







of damage of the piping during stranding. Such piping shall be  
installed as high from the bottom shell as possible. 
 
2.3.3. In the case where stranding damage simultaneously involves  
four centre tanks, the value of Os may be calculated according to  
the formula 
 
Os = 1/4(sigmaZiWi + sigmaZiCi) ........................(3) 
 
2.3.4 An Administration may credit as reducing oil outflow in case  
of stranding, an installed cargo transfer system having an  
emergency high suction in each cargo oil tank, capable of  
transferring from a breaching tank or tanks to segregated ballast  
tanks or to available cargo tankage if it can be assured that such  
tanks will have sufficient ullage. Credit for such a system would  
be governed by ability to transfer in two hours of operation, oil  
equal to one half of the largest of the breached tanks involved  
and by availability of equivalent receiving capacity in ballast or  
cargo tanks. The credit shall be confined to permitting  
calculation of Os according to formula (3). The pipes for such  
suction shall be installed at least at a height not less than the  
vertical extent of the stranding damage vs. 
 
The Administration shall supply the Organization with the  
information concerning the arrangements accepted by it, for  
circulation to other governments. 
 
3. Limitations of size of cargo oil tanks 
 
3.1 Limitation of hypothetical oil outflow 
 
The hypothetical oil outflow Oc or Os calculated in accordance  
with the formulae in Section 2 shall not exceed 30,000 cubic  
metres or 400 square root of DW, whichever is the greater but  
subject to a maximum of 40,000 cubic metres, where DW = deadweight  
of the ship in metric tons. 
 
3.2 Limitation of volume of single rank 
 
The volume of a wing tank shall not exceed seventy-five per cent  
of the limits of hypothetical oil outflow referred to in 3.1. The  
volume of a centre tank shall not exceed 50,000 cubic metres.  
 
3.3 Limitation of tank length 
    The length of each tank shall not exceed 10 metres or one of  
the following values, whichever is the greater:  







a) where no longitudinal bulkhead is provided: 
0. 1L  
b) where a longitudinal bulkhead is provided at the centreline  
only: 
0.15L  
c) where two or more longitudinal bulkheads are provided: 
 
     (i) for wing tanks: 
0.2L  
 
     (ii) for centre tanks: 
(1) if bi/B is equal to or greater than 1/5: 
0.2L 
(2) if bi/B is less than 1/5: 
 
where no centreline longitudinal bulkhead is provided: 
 
(0.5 bi/B + 0.1)L 
 
where a centreline longitudinal bulkhead is provided: 
 
(0.25 bi/B + 0.15) L 
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Brussels Convention on Jurisdiction and the1


Enforcement of Judgments in Civil and Commercial
Matters 1968


Preamble2


The High Contracting Parties to the Treaty establishing the Euro-3


pean Economic Community;


Desiring to implement the provisions of Article 220 of that Treaty4


by virtue of which they undertook to secure the simplification of
formalities governing the reciprocal recognition and enforcement
of judgments of courts or tribunals;


Anxious to strengthen in the Community the legal protection of per-5


sons therein established;


Considering that it is necessary for this purpose to determine the6


international jurisdiction of their courts, to facilitate recognition and
to introduce an expeditious procedure for securing the enforcement
of judgments, authentic instruments and court settlements;


Have decided to conclude this Convention and to this end have7


designated as their Plenipotentiaries:


(Designations of Plenipotentiaries of the original six Contracting8


States )


Who, meeting within the Council, having exchanged their Full Pow-9


ers, found in good and due form;


Have agreed as follows:10


Title I - Scope11


Article 112


This Convention shall apply in civil and commercial matters what-13


ever the nature of the court or tribunal. It shall not extend, in par-
ticular, to revenue, customs or administrative matters.


The Convention shall not apply to: 14


(1) the status or legal capacity of natural persons, rights in prop- 15


erty arising out of a matrimonial relationship, wills and succes-
sion;


(2) bankruptcy, proceedings relating to the winding-up of insolvent 16


companies or other legal persons, judicial arrangements, compo-
sitions and analogous proceedings;


(3) social security; 17


(4) arbitration. 18


Title II - Jurisdiction 19


Section 1 - General provisions 20


Article 2 21


Subject to the provisions of this Convention, persons domiciled in 22


a Contracting State shall, whatever their nationality, be sued in the
courts of that State.


Persons who are not nationals of the State in which they are domi- 23


ciled shall be governed by the rules of jurisdiction applicable to na-
tionals of that State.


Article 3 24


Persons domiciled in a Contracting State may be sued in the courts 25


of another Contracting State only by virtue of the rules set out in
Sections 2 to 6 of this Title.


SiSU lexmercatoria.org 1



http://www.sisudoc.org/

http://lexmercatoria.org





Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 1968


In particular the following provisions shall not be applicable as 26


against them:


- in Belgium: Article 15 of the civil code ( Code civil-Burgerlijk27


Wetboek ) and Article 638 of the Judicial code (Code Judiciaire-
Gerechtelijk Wetboek )


- in Denmark: Article 248(2) of the law on civil procedure ( lov om28


rettens pleje ) and Chapter 3, Article 3 of the Greenland law on civil
procedure (Lov for Grønland om rettens pleje )


- in the Federal Republic of Germany: Article 23 of the code of civil29


procedure ( Zivilprozessordnung )


- in France: Articles 14 and 15 of the civil code ( Code civil )30


- in Ireland: the rules which enable jurisdiction to be founded on31


the document instituting the proceedings having been served on
the defendant during his temporary presence in Ireland:


- in Italy: Article 2 and Article 4, Nos 1 and 2 of the code of civil32


procedure ( Codice di procedura civile )


- in Luxembourg: Articles 14 and 15 of the civil code ( Code civil33


)


- in the Netherlands: Article 126(3) and Article 127 of the code of34


civil procedure (Wetboek van Burgerlijke Rechtsvordering)


- in the United Kingdom: the rules which enable jurisdiction to be35


founded on:


(a) the document instituting the proceedings having been served36


on the defendant dur- ing his temporary presence in the United
Kingdom; or


(b) the presence within the United Kingdom of property belonging37


to the defendant; or


(c) the seizure by the plaintiff of property situated in the United King-38


dom.


Article 4 39


If the defendant is not domiciled in a Contracting State, the jurisdic- 40


tion of the courts of each Contracting State shall, subject to the pro-
visions of Article 16, be determined by the law of that State.


As against such a defendant, any person domiciled in a Contracting 41


State may, whatever his nationality, avail himself in that State of the
rules of jurisdiction there in force, and in particular those specified in
the second paragraph of Article 3, in the same way as the nationals
of that State.


Section 2 - Special jurisdiction 42


Article 5 43


A person domiciled in a Contracting State may, in another Con- 44


tracting State, be sued:


(1) in matters relating to a contract, in the courts for the place of 45


performance of the obligation in question;


(2) in matters relating to maintenance, in the courts for the place 46


where the maintenance creditor is domiciled or habitually resident
or, if the matter is ancillary to proceedings concerning the status
of a person, in the court which, according to its own law, has ju-
risdiction to entertain those proceedings, unless that jurisdiction is
based solely on the nationality of one of the parties;


(3) in matters relating to tort, delict or quasi-delict, in the courts for 47


the place where the harmful event occurred;


(4) as regards a civil claim for damages or restitution which is based 48


on an act giving rise to criminal proceedings, in the court seised
of those proceedings, to the extend that that court has jurisdiction
under its own law to entertain civil proceedings;
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(5) as regards a dispute arising out of the operations of a branch,49


agency or other establishment, in the courts for the place in which
the branch, agency or other establishment is situated;


(6) in his capacity as settlor, trustee or beneficiary of a trust cre-50


ated by the operation of a statue, or by a written instrument, or
created orally and evidenced in writing, in the courts of the Con-
tracting State in which the trust is domiciled;


(7) as regards a dispute concerning the payment of remuneration51


claimed in respect of the salvage of a cargo or freight, in the court
under the authority of which the cargo or freight in question.


(a) has been arrested to secure such payment, or52


(b) could have been so arrested, but bail or other security has been53


given; provided that this provision shall apply only if it claimed that
the defendant has an interest in the cargo or freight or had such an
interest at the time of salvage.


Article 654


A person domiciled in a Contracting State may also be sued:55


(1) where he is one of a number of defendants, in the courts for the56


place where any one of them is domiciled;


(2) as a third party in an action on a warranty or guarantee or in57


any other third party proceedings, in the court seised of the origi-
nal proceedings, unless these were instituted solely with the object
of removing him from the jurisdiction of the court which would be
competent in his case;


(3) on a counterclaim arising from the same contract or facts on58


which the original claim was based, in the court in which the original
claim is pending.


Article 6 A 59


Where by virtue of this Convention a court of a Contracting State 60


has jurisdiction in actions relating to liability arising from the use or
operation of a ship, that court, or any other court substituted for this
purpose by the internal law of that State, shall also have jurisdiction
over claims for limitation of such liability.


Section 3 - Jurisdiction in matters relating to 61


insurance


Article 7 62


In matters relating to insurance, jurisdiction shall be determined by 63


this Section, without prejudice to the provisions of Articles 4 and
5(5).


Article 8 64


An insurer domiciled in a Contracting State may be sued: 65


(1) in the courts of the State where he is domiciled, or 66


(2) in another Contracting State, in the courts for the place where 67


the policy-holder is domiciled, or


(3) if he is a co-insurer, in the courts of a Contracting State in 68


which proceedings are brought against the leading insurer. An in-
surer who is not domiciled in a Contracting State but has a branch,
agency or other establishment in one of the Contracting States
shall, in disputes arising out of the operations of the branch, agency
or establishment, be deemed to be domiciled in that State.
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Article 9 69


In respect of liability insurance or insurance of immovable property,70


the insurer may in addition be sued in the courts for the place where
the harmful event occurred. The same applies if movable and im-
movable property are covered by the same insurance policy and
both are adversely affected by the same contingency.


Article 1071


In respect of liability insurance, the insurer may also, if the law of72


the court permits it, be joined in proceedings which the injured party
has brought against the insured.


The provisions of Articles 7, 8 and 9 shall apply to actions brought73


by the injured party directly against the insurer, where such direct
actions are permitted.


If the law governing such direct actions provides that the policy-74


holder or the insured may be joined as a party to the action, the
same court shall have jurisdiction over them.


Article 1175


Without prejudice to the provisions of the third paragraph of Article76


10, an insurer may bring proceedings only in the courts of the Con-
tracting State in which the defendant is domiciled, irrespective of
whether he is the policy-holder, the insured or a beneficiary.


The provisions of this Section shall not affect the right to bring a77


counterclaim in the court in which, in accordance with this Section,
the original claim is pending.


Article 1278


The provisions of this Section may be departed from only by an 79


agreement on jurisdiction:


(1) which is entered into after the dispute has arisen, or 80


(2) which allows the policy-holder, the insured or a beneficiary to 81


bring proceedings in courts other than those indicated in this Sec-
tion, or


(3) which is concluded between a policy-holder and an insurer, both 82


of whom are at the time of conclusion of the contract domiciled or
habitually resident in the same Contracting State, and which has
the effect of conferring jurisdiction on the courts of that State even
if the harm- ful event were to occur abroad, provided that such an
agreement is not contrary to the law of that State, or


(4) which is concluded with a policy-holder who is not domiciled in a 83


Contracting State, except in so far as the insurance is compulsory
or relates to immovable property in a Contracting State, or


(5) which relates to a contract of insurance in so far as it covers 84


one or more of the risks set out in Article 12 A.


Article 12 A 85


The following are the risks referred to in Article 12(5): 86


(1) Any loss of or damage to 87


(a) sea-going ships, installations situated offshore or on the high 88


seas, or aircraft, arising from perils which relate to their use for
commercial purposes.


(b) goods in transit other than passengers' baggage where the tran- 89


sit consists of or includes carriage by such ships or aircraft;
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(2) Any liability, other than for bodily injury to passengers or loss of 90


or damage to their baggage,


(a) arising out of the use or operation of ships, installations or air-91


craft as referred to in (1)(a) above in so far as the law of the Con-
tracting State in which such aircraft are registered does not prohibit
agreements on jurisdiction regarding insurance of such risks,


(b) for loss or damage caused by goods in transit as described in92


(1)(b) above;


(3) Any financial loss connected with the use or operation of ships,93


installations or aircraft as referred to in (1) (a) above, in particular
loss of freight or charter-hire;


(4) Any risk or interest connected with any of those referred to in94


(1) to (3) above.


Section 4 - Jurisdiction over consumer contracts95


Article 1396


In proceedings concerning a contract concluded by a person for97


a purpose which can be regarded as being outside his trade or
profession, hereinafter called the `consumer', jurisdiction shall be
determined by this Section, without prejudice to the provisions of
Articles 4 and 5(5), if it is:


(1) a contract for the sale of goods on instalment credit terms,98


or


(2) a contract for a loan repayable by instalments, or for any other99


form of credit, made to finance the sale of goods, or


(3) any other contract for the supply of goods or a contract for the100


supply of services and


(a) in the State of the consumer's domicile the conclusion of the101


contract was preceded by a specific invitation addressed to him or
by advertising, and


(b) the consumer took in that State the steps necessary for the con- 102


clusion of the contract. Where a consumer enters into a contract
with a party who is not domiciled in a Contracting State but has a
branch, agency or other establishment in one of the Contracting
States, that party shall, in disputes arising out of the operations of
the branch, agency or establishment, be deemed to be domiciled
in that State.


This Section shall not apply to contracts of transport. 103


Article 14 104


A consumer may bring proceedings against the other party to a 105


contract either in the courts of the Contracting State in which that
party is domiciled or in the courts of the Contracting State in which
he is himself domiciled.


Proceedings may be brought against a consumer by the other party 106


to the contract only in the courts of the Contracting State in which
the consumer is domiciled.


These provisions shall not affect the right to bring a counterclaim 107


in the court in which, in accordance with this Section, the original
claim is pending.


Article 15 108


The provisions of this Section may be departed from only by an 109


agreement:


(1) which is entered into after the dispute has arisen, or 110


(2) which allows the consumer to bring proceedings in courts other 111
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than those indicated in this Section, or


(3) which is entered into by the consumer and the other party to the112


contract, both of whom are at the time of conclusion of the contract
domiciled or habitually resident in the same Contracting State, and
which confers jurisdiction on the courts of that State, provided that
such an agreement is not contrary to the law of that State.


Section 5 - Exclusive jurisdiction113


Article 16114


The following courts shall have exclusive jurisdiction, regardless of115


domicile:


(1) in proceedings which have as their object rights in rem in, or ten-116


ancies of, immovable property, the courts of the Contracting State
in which the property is situated;


(2) in proceedings which have as their object the validity of the con-117


stitution, the nullity or the dissolution of companies or other legal
persons or associations of natural or legal persons, or the decision
of their organs, the courts of the Contracting State in which the
company, legal person or association has its seat;


(3) in proceedings which have as their object the validity of entries118


in public registers, the courts of the Contracting State in which the
register is kept;


(4) in proceedings concerned with the registration or validity of119


patents, trade marks, designs, or other similar rights required to
be deposited or registered, the courts of the Contracting State in
which the deposit or registration has been applied for, has taken
place or is under the terms of an international convention deemed
to have taken place;


(5) in proceedings concerned with the enforcement of judgments,120


the courts of the Contracting State in which the judgment has been
or is to be enforced.


Section 6 - Prorogation of jurisdiction 121


Article 17 122


If the parties, one or more of whom is domiciled in a Contracting 123


State, have agreed that a court or the courts of a Contracting State
are to have jurisdiction to settle any disputes which have arisen
or which may arise in connection with a particular legal relation-
ship, that court or those courts shall have exclusive jurisdiction.
Such an agreement conferring jurisdiction shall be either in writing
or evidenced in writing or, in international trade or commerce, in
a form which accords with practices in that trade or commerce of
which the parties are or ought to have been aware. Where such
an agreement is concluded by parties, none of whom is domiciled
in a Contracting State, the courts of other Contracting States shall
have no jurisdiction over their disputes unless the court or courts
chosen have declined jurisdiction.


The court or courts of a Contracting State on which a trust instru- 124


ment has conferred jurisdiction shall have exclusive jurisdiction in
any proceedings brought against a settlor, trustee or beneficiary, if
relations between these persons or their rights or obligations under
the trust are involved.


Agreements or provisions of a trust instrument conferring jurisdic- 125


tion shall have no legal force if they are contrary to the provisions
of Articles 12 or 15, or if the courts whose jurisdiction they purport
to exclude have exclusive jurisdiction by virtue of Article 16.


If an agreement conferring jurisdiction was concluded for the bene- 126


fit of only one of the parties, that party shall retain the right to bring
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proceed- ings in any other court which has jurisdiction by virtue of
this Convention.


Article 18127


Apart from jurisdiction derived from other provisions of this Con-128


vention, a court of a Contracting State before whom a defendant
enters an appearance shall have jurisdiction. This rule shall not
apply where appearance was entered solely to contest the juris-
diction, or where another court has exclusive jurisdiction by virtue
of Article 16.


Section 7 - Examination as to jurisdiction and129


admissibility


Article 19130


Where a court of a Contracting State is seised of a claim which is131


principally concerned with amatter over which the courts of another
Contracting State have exclusive jurisdiction by virtue of Article 16,
it shall declare of its own motion that it has no jurisdiction.


Article 20132


Where a defendant domiciled in one Contracting State is sued in133


a court of another Contracting State and does not enter an ap-
pearance, the court shall declare of its own motion that it has no
jurisdiction unless its jurisdiction is derived from the provisions of
this Convention.


The court shall stay the proceedings so long as it is not shown that134


the defendant has been able to receive a document instituting the
proceedings or an equivalent document in sufficient time to enable


him to arrange for his defence, or that all necessary steps have
been taken to this end.


The provisions of the foregoing paragraph shall be replaced by 135


those of Article 15 of the Hague Convention of 15 November 1965
on the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters, if the documents instituting the pro-
ceedings or notice thereof had to be transmitted abroad in accor-
dance with that Convention.


Section 8 - Lis Pendens-Related actions 136


Article 21 137


Where proceedings involving the same cause of action and be- 138


tween the same parties are brought in the courts of different Con-
tracting States, any court other than the court first seised shall of
its own motion decline jurisdiction in favour of that court.


A court which would be required to decline jurisdiction may stay its 139


proceedings if the jurisdiction of the other court is contested.


Article 22 140


Where related actions are brought in the courts of different Con- 141


tracting States, any court other than the court first seisedmay, while
the actions are pending at first instance, stay its proceedings.


A court other than the court first seised may also, on the application 142


of one of the parties, decline jurisdiction if the law of that court per-
mits the consolidation of related actions and the court first seised
has jurisdiction over both actions.


For the purposes of this Article, actions are deemed to be related 143


where they are so closely connected that it is expedient to hear and
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determine them together to avoid the risk of irreconcilable judg-
ments resulting from separate proceedings.


Article 23144


Where actions come within the exclusive jurisdiction of several145


courts, any court other than the court first seised shall decline ju-
risdiction in favour of that court.


Section 9 - Provisional, including protective,146


measures


Article 24147


Application may be made to the courts of a Contracting State for148


such provisional, including protective, measures as may be avail-
able under the law of that State, even if, under this Convention,
the courts of another Contracting State have jurisdiction as to the
substance of the matter.


Title III - Recognition and Enforcement149


Article 25150


For the purposes of this Convention, `judgment' means any judg-151


ment given by a court or tribunal of a Contracting State, whatever
the judgment may be called, including a decree, order, decision or
writ of execution, as well as the determination of costs or expenses
by an officer of the court.


Section 1 - Recognition152


Article 26153


A judgment given in a Contracting State shall be recognised in the 154


other Contracting States without any special procedure being re-
quired.


Any interested party who raises the recognition of a judgment as 155


the principal issue in a dispute may, in accordance with the pro-
cedures provided for in Sections 2 and 3 of this Title, apply for a
decision that the judgment be recognised.


If the outcome of proceedings in a court of a Contracting State de- 156


pends on the determination of an incidental question of recognition
that court shall have jurisdiction over that question.


Article 27 157


A judgment shall not be recognised: 158


(1) If such recognition is contrary to public policy in the State in 159


which recognition is sought;


(2) where it was given in default of appearance, if the defendant 160


was not duly served with the document which instituted the pro-
ceedings or with an equivalent document in sufficient time to en-
able him to arrange for his defence;


(3) if the judgment is irreconcilable with a judgment given in a dis- 161


pute between the same parties in the State in which recognition is
sought;


(4) if the court of the State in which the judgment was given, in or- 162


der to arrive at its judgment, has decided a preliminary question
concerning the status or legal capacity of natural persons, rights in
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property arising out of a matrimonial relationship, wills or succes-
sion in a way that conflicts with a rule of the private international
law of the State in which the recognition is sought, unless the same
result would have been reached by the application of the rules of
private international law of that State;


(5) if the judgment is irreconcilable with an earlier judgment given163


in a non-Contracting State involving the same cause of action and
between the same parties, provided that this latter judgment ful-
fils the conditions necessary for its recognition in the State ad-
dressed.


Article 28164


Moreover, a judgment shall not be recognised if it conflicts with the165


provisions of Sections 3, 4 or 5 of Title II, or in a case provided for
in Article 59.


In its examination of the grounds of jurisdiction referred to in the166


foregoing paragraph, the court or authority applied to shall be
bound by the findings of fact on which the court of the State in
which the judgment was given based its jurisdiction.


Subject to the provisions of the first paragraph, the jurisdiction of167


the court of the State in which the judgment was given may not be
reviewed; the test of public policy referred to in Article 27(1) may
not be applied to the rules relating to jurisdiction.


Article 29168


Under no circumstances may a foreign judgment be reviewed as169


to its substance.


Article 30170


A court of a Contracting State in which recognition is sought of 171


a judgment given in another Contracting State may stay the pro-
ceedings if an ordinary appeal against the judgment has been
lodged.


A court of a Contracting State in which recognition is sought of 172


a judgment given in Ireland or the United Kingdom may stay the
proceedings if enforcement is suspended in the State in which the
judgment was given by reason of an appeal.


Section 2 - Enforcement 173


Article 31 174


A judgment given in a Contracting State and enforceable in that 175


State shall be enforced in another Contracting State when, on the
application of any interested party, the order for its enforcement
has been issued there.


However, in the United Kingdom, such a judgment shall be en- 176


forced in England and Wales, in Scotland, or in Northern Ireland
when, on the application of any interested party, it has been regis-
tered for enforcement in that part of the United Kingdom.


Article 32 177


The application shall be submitted: 178


- in Belgium, to the tribunal de première instance or rechtbank van 179


eerste aanleg ;


- in Denmark, to the underret ; 180


- in the Federal Republic of Germany, to the presiding judge of a 181
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chamber of the Landgericht ;


- in France, to the presiding judge of the tribunal de grande instance182


;


- in Ireland, to the High Court;183


- in Italy, to the corte d'appello ;184


- in Luxembourg, to the presiding judge of the tribunal185


d'arrondissement ;


- in the Netherlands, to the presiding judge of the arrondisse-186


mentsrechtbank ;


- in the United Kingdom;187


(1) in England and Wales, to the High Court of Justice, or in the188


case of a maintenance judgment to the Magistrates' Court on trans-
mission by the Secretary of State;


(2) in Scotland, to the Court of Session, or in the case of a mainte-189


nance judgment to the Sheriff Court on transmission by the Secre-
tary of State;


(3) in Northern Ireland, to the High Court of Justice, or in the case190


of a maintenance judgment to the Magistrates' Court on transmis-
sion by the Secretary of State. The jurisdiction of local courts shall
be determined by reference to the place of domicile of the party
against whom enforcement is sought. If he is not domiciled in the
State in which enforcement is sought, it shall be determined by ref-
erence to the place of enforcement.


Article 33191


The procedure for making the application shall be governed by the192


law of the State in which enforcement is sought.


The applicant must give an address for service of process within193


the area of jurisdiction of the court applied to. However, if the law
of the State in which enforcement is sought does not provide for
the furnishing of such an address, the applicant shall appoint a
representative ad litem.


The documents referred to in Articles 46 and 47 shall be attached 194


to the application.


Article 34 195


The court applied to shall give its decision without delay; the party 196


against whom enforcement is sought shall not at this stage of the
proceedings be entitled to make any submissions on the applica-
tion.


The application may be refused only for one of the reasons speci- 197


fied in Articles 27 and 28.


Under no circumstances may the foreign judgment be reviewed as 198


to its substance.


Article 35 199


The appropriate officer of the court shall without delay bring the 200


decision given on the application to the notice of the applicant in
accordance with the procedure laid down by the law of the State in
which enforcement is sought.


Article 36 201


If enforcement is authorised, the party against whom enforcement 202


is sought may appeal against the decision within one month of ser-
vice thereof.


If that party is domiciled in a Contracting State other than that in 203
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which the decision authorising enforcement was give, the time for
appealing shall be two months and shall run from the date of ser-
vice, either on him in person or at his residence. No extension of
time may be granted on account of distance.


Article 37204


An appeal against the decision authorising enforcement shall be205


lodged in accordance with the rules governing procedure in con-
tentious matters:


- in Belgium, with the tribunal de premiére instance or rechtbank206


van eerste aanleg ;


- in Denmark, to the landsret ;207


- in the Federal Republic of Germany, with the Oberlandesgericht208


;


- in France, with the cour d'appel ;209


- in Ireland, with the High Court;210


- in Italy, with the corte d'appello ;211


- in Luxembourg, with the Cour supérieure de Justice sitting as a212


court of civil appeal;


- in the Netherlands, with the arrondissementsrechtbank ;213


- in the United Kingdom;214


(1) in England and Wales, with the High Court of Justice, or in the215


case of a maintenance judgment with the Magistrates' Court;


(2) in Scotland, with the Court of Session, or in the case of a main-216


tenance judgment with the Sheriff Court;


(3) in Northern Ireland, with the High Court of Justice, or in the case217


of a maintenance judgment with the Magistrates' Court.


The judgment given on the appeal may be contested only:218


- in Belgium, France, Italy, Luxembourg and the Netherlands, by 219


an appeal in cassation;


- in Denmark, by an appeal to the højesteret , with the leave of the 220


Minister of Justice;


- in the Federal Republic of Germany, by a Rechtsbeschwerde 221


;


- in Ireland, by an appeal on a point of law to the Supreme 222


Court;


- in the United Kingdom, by a single further appeal on a point of 223


law.


Article 38 224


The court with which the appeal under the first paragraph of Article 225


37 is lodged may, on the application of the appellant, stay the pro-
ceedings if an ordinary appeal has been lodged against the judg-
ment in the State in which that judgment was given or if the time for
such an appeal has not yet expired; in the latter case, the court may
specify the time within which such an appeal is to be lodged.


Where the judgment was given in Ireland or the United Kingdom, 226


any form of appeal available in the State in which it was given shall
be treated as an ordinary appeal for the purposes of the first para-
graph.


The court may also make enforcement conditional on the provision 227


of such security as it shall determine.


Article 39 228


During the time specified for an appeal pursuant to Article 36 and 229
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until any such appeal has been determined, no measures of en-
forcement may be taken other than protective measures taken
against the property of the party against whom enforcement is
sought.


The decision authorising enforcement shall carry with it the power230


to proceed to any such protective measures.


Article 40231


If the application for enforcement is refused, the applicant may ap-232


peal:


- in Belgium, to the cour d'appel or hof van beroep ;233


- in Denmark, to the landsret ;234


- in the Federal Republic of Germany, to the Oberlandesgericht235


;


- in France, to the cour d'appel ;236


- in Ireland, to the High Court;237


- in Italy, to the corte d'appello ;238


- in Luxembourg, to the Cour supérieure de Justice sitting as a court239


of civil appeal;


- in the Netherlands, to the gerechtshof ;240


- in the United Kingdom:241


(1) in England and Wales, to the High Court of Justice, or in the242


case of a maintenance judgment to the Magistrates' court;


(2) in Scotland, to the Court of Session, or in the case of a mainte-243


nance judgment to the Sheriff Court;


(3) in Northern Ireland, to the High Court of Justice, or in the case244


of a maintenance judgment to the Magistrates' Court. The party


against whom enforcement is sought shall be summoned to appear
before the appellate court. If he fails to appear, the provisions of the
second and third paragraphs of Article 20 shall apply even where
he is not domiciled in any of the Contracting States.


Article 41 245


A judgment given on an appeal provided for in Article 40 may be 246


contested only:


- in Belgium, France, Italy, Luxembourg and the Netherlands, by 247


an appeal in cassation;


- in Denmark, by an appeal to the højesteret , with the leave of the 248


Minister of Justice;


- in the Federal Republic of Germany, by a Rechtsbeschwerde 249


;


- in Ireland, by an appeal on a point of law to the Supreme 250


Court;


- in the United Kingdom, by a single further appeal on a point of 251


law.


Article 42 252


Where a foreign judgment has been given in respect of several 253


matters and enforcement cannot be authorised for all of them the
court shall authorise enforcement for one or more of them.


An applicant may request partial enforcement of a judgment. 254


Article 43 255


A foreign judgment which orders a periodic payment by way of 256
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a penalty shall be enforceable in the State in which enforcement
is sought only if the amount of the payment has been finally de-
termined by the courts of the State in which the judgment was
given.


Article 44257


An applicant who, in the State in which the judgment was given,258


has benefited from complete or partial legal aid or exemption from
costs or expenses, shall be entitled, in the procedures provided for
in Articles 32 to 35, to benefit from the most favourable legal aid or
the most extensive exemption from costs or expenses provided for
by the law of the State addressed.


An applicant who requests the enforcement of a decision given by259


an administrative authority in Denmark in respect of a maintenance
order may, in the State addressed, claim the benefits referred to in
the first paragraph if he presents a statement from the Danish Min-
istry of Justice to the effect that he fulfils the economic requirements
to qualify for the grant of complete or partial legal aid or exemption
from costs or expenses.


Article 45260


No security, bond or deposit, however described, shall be required261


of a party who in one Contracting State applies for enforcement of
a judgment given in another Contracting State on the ground that
he is a foreign national or that he is not domiciled or resident in the
State in which enforcement is sought.


Section 3 - Common provisions262


Article 46263


A party seeking recognition or applying for enforcement of a judg- 264


ment shall produce:


(1) a copy of the judgment which satisfies the conditions necessary 265


to establish its authenticity;


(2) in the case of a judgment given in default, the original or a cer- 266


tified true copy of the document which establishes that the party in
default was served with the document instituting the proceedings
or with an equivalent document.


Article 47 267


A party applying for enforcement shall also produce: 268


(1) documents which establish that, according to the law of the 269


State in which it has been given, the judgment is enforceable and
has been served;


(2) where appropriate, a document showing that the applicant 270


is in receipt of legal aid in the State in which the judgment was
given.


Article 48 271


If the documents specified in Article 46(2) and Article 47(2) are not 272


produced, the court may specify a time for their production, accept
equivalent documents or, if it considers that it has sufficient infor-
mation before it, dispense with their production.


If the court so requires, a translation of the documents shall be 273
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produced; the translation shall be certified by a person qualified to
do so in one of the Contracting States.


Article 49274


No legislation or other similar formality shall be required in respect275


of the documents referred to in Articles 46 or 47 or the second
paragraph of Article 48, or in respect of a document appointing a
representative ad litem.


Title IV - Authentic Instruments and Court276


Settlements


Article 50277


A document which has been formally drawn up or registered as an278


authentic instrument and is enforceable in one Contracting State
shall, in another Contracting State, have an order for its enforce-
ment issued there, on application made in accordance with the pro-
cedures provided for in Article 31 et seq. The application may be
refused only if enforcement of the instrument is contrary to public
policy in the State in which enforcement is sought.


The instrument produced must satisfy the conditions necessary to279


establish its authenticity in the State of origin.


The provisions of Section 3 of Title III shall apply as appropri-280


ate.


Article 51281


A settlement which has been approved by a court in the course of282


proceedings and is enforceable in the State in which it was con-
cluded shall be enforceable in the State in which enforcement is
sought under the same conditions as authentic instruments.


Title V - General Provisions 283


Article 52 284


In order to determine whether a party is domiciled in the Contracting 285


State whose courts are seised of the matter, the court shall apply
its internal law.


If a party is not domiciled in the State whose courts are seised of the 286


matter, then, in order to determine whether the party is domiciled
in another Contracting State, the court shall apply the law of that
State.


The domicile of a party shall, however, be determined in accor- 287


dance with his national law if, by that law, his domicile depends on
that of another person or on the seat of an authority.


Article 53 288


For the purposes of this Convention, the seat of a company or 289


other legal person or association of natural or legal persons shall
be treated as its domicile. However in order to determine that seat,
the court shall apply its rules of private international law.


In order to determine whether a trust is domiciled in the Contracting 290


State whose courts are seised of the matter, the court shall apply
its rules of private international law.
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Title VI - Transitional Provisions 291


Article 54 292


The provisions of this Convention shall apply only to legal proceed-293


ings instituted and to documents formally drawn up or registered as
authentic instruments after its entry into force.


However, judgments given after the date of entry into force of294


this Convention in proceedings instituted before that date shall be
recognised and enforced in accordance with the provisions of Title
III if jurisdiction was founded upon rules which accorded with those
provided for either in Title II of this Convention or in a convention
concluded between the State or origin and the State addressed
which was in force when the proceedings were instituted.


Title VII - Relationship to other Conventions295


Article 55296


Subject to the provisions of the second paragraph of Article 54, and297


of Article 56, this Convention shall, for the States which are parties
to it, supersede the following conventions concluded between two
or more of them:


- the Convention between Belgium and France on Jurisdiction and298


the Validity and Enforcement of Judgments, Arbitration Awards and
Authentic Instruments, signed at Paris on 8 July 1899;


- the Convention between Belgium and the Netherlands on Ju-299


risdiction, Bankruptcy, and the Validity and Enforcement of Judg-
ments, Arbitration Awards and Authentic Instruments, signed at
Brussels on 28 March 1925;


- the Convention between France and Italy on the Enforcement of300


Judgments in Civil and Commercial Matters, signed at Rome on 3
June 1930;


- the Convention between the United Kingdom and the French Re- 301


public providing for the Reciprocal Enforcement of Judgments in
Civil and Commercial Matters, with Protocol, signed at Paris on 18
January 1934;


- the Convention between the United Kingdom and the Kingdom of 302


Belgium providing for the Reciprocal Enforcement of Judgments in
Civil and Commercial Matters, with Protocol, signed at Brussels on
2 May 1934;


- the Convention between Germany and Italy on the Recognition 303


and Enforcement of the Judgments in Civil and Commercial mat-
ters, signed at Rome on 9 March 1936;


- the Convention between the Federal Republic of Germany and the 304


Kingdom of Belgium on theMutual Recognition and Enforcement of
Judgments, Arbitration Awards and Authentic Instruments in Civil
and Commercial Matters, signed at Bonn on 30 June 1958;


- the Convention between the Kingdom of the Netherlands and 305


the Italian Republic on the Recognition and Enforcement of Judg-
ments in Civil and Commercial Matters, signed at Rome on 17 April
1959;


- the Convention between the United Kingdom and the Federal Re- 306


public of Germany for the Reciprocal Recognition and Enforcement
of Judgments in Civil and Commercial Matters, signed at Bonn on
14 July 1960;


- the Convention between the Kingdom of Belgium and the Ital- 307


ian Republic on the Recognition and Enforcement of Judgments
and other Enforceable Instruments in Civil and Commercial Mat-
ters, signed at Rome on 6 April 1962;


- the Convention between the Kingdom of the Netherlands and 308
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the Federal Republic of Germany on the Mutual Recognition and
Enforcement of Judgments and other Enforceable Instruments in
Civil and Commercial Matters, signed at The Hague on 30 August
1962;


- the Convention between the United Kingdom and the Republic309


of Italy for the Reciprocal Recognition and Enforcement of Judg-
ments in Civil and Commercial Matters, signed at Rome on 7
February 1864, with amending Protocol signed at Rome on 14
July 1970;


- the Convention between the United Kingdom and the Kingdom310


of the Netherlands providing for the Reciprocal Recognition and
Enforcement of Judgments in Civil Matters, signed at The Hague
on 17 November 1967. and, in so far as it is in force:


- the Treaty between Belgium, the Netherlands and Luxembourg311


on Jurisdiction, Bankruptcy, and the Validity and Enforcement of
Judgments, Arbitration Awards and Authentic Instruments, signed
at Brussels on 24 November 1961.


Article 56312


The Treaty and the conventions referred to in Article 55 shall con-313


tinue to have effect in relation to matters to which this Convention
does not apply.


They shall continue to have effect in respect of judgments given314


and documents formally drawn up or registered as authentic in-
struments before the entry into force of this Convention.


Article 57315


This Convention shall not affect any conventions to which the Con-316


tracting States are or will be parties and which, in relation to partic-
ular matters, govern jurisdiction or the recognition or enforcement
of judgments.


This Convention shall not affect the application of provisions which, 317


in relation to particular matters, govern jurisdiction or the recogni-
tion or enforcement of judgments and which are or will be contained
in acts of the Institutions of the European Communities or in na-
tional laws harmonised in implementation of such acts.


( Article 25(2) of the Accession Convention provides : 318


`With a view of its uniform interpretation, paragraph 1 of Article 57 319


shall be applied in the following manner:


(a) The 1968 Convention as amended shall not prevent a court of 320


a Contracting State which is a party to a convention on a particular
matter from assuming jurisdiction in accordance with that conven-
tion, even where the defendant is domiciled in another Contracting
State which is not a party to that convention. The court shall, in any
event, apply Article 20 of the 1968 Convention as amended.


(b) A judgment given in a Contracting State in the exercise of juris- 321


diction provided for in a convention on a particular matter shall be
recognised and enforced in the other Contracting States in accor-
dance with the 1968 Convention as amended.


Where a convention on a particular matter to which both the State 322


of origin and the State addressed are parties lays down conditions
for the recognition or enforcement of judgments, those conditions
shall apply. In any event, the provisions of the 1968 Convention
as amended which concerned the procedures for recognition and
enforcement of judgments may be applied.')


Article 58 323


This Convention shall not affect the rights granted to Swiss nation- 324
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als by the Convention concluded on 15 June 1869 between France
and the Swiss Confederation on Jurisdiction and the Enforcement
of Judgments in Civil Matters.


Article 59325


This Convention shall not prevent a Contracting State from assum-326


ing, in a convention on the recognition and enforcement of judg-
ments, an obligation towards a third State not to recognise judg-
ments given in other Contracting States against defendants domi-
ciled or habitually resident in the third State where, in cases pro-
vided for in Article 4, the judgment could only be founded on a
ground of jurisdiction specified in the second paragraph of Article
3.


However, a Contracting State may not assume an obligation to-327


wards a third State not to recognise a judgment given in another
Contracting State by a court basing its jurisdiction on the pres-
ence within that State of property belonging to the defendant, or
the seizure by the plaintiff of property situated there:


(1) if the action is brought to assert or declare proprietary or posses-328


sory rights in that property, seeks to obtain authority to dispose of
it, or arises from another issue relating to such property, or,


(2) if the property constitutes the security for a debt which is the329


subject-matter of the action.


Title VIII - Final Provisions330


Article 60331


This Convention shall apply to the European territories of the Con-332


tracting States, including Greenland, to the French overseas de-
partments and territories, and to Mayotte.


The Kingdom of the Netherlands may declare at the time of sign- 333


ing or ratifying this Convention or at any later time, by notifying the
Secretary- General of the Council of the European Communities,
that this Convention shall be applicable to the Netherlands Antilles.
In the absence of such declaration, proceedings taking place in the
European territory of the Kingdom as a result of an appeal in cas-
sation from the judgment of a court in the Netherlands Antilles shall
be deemed to be proceedings taking place in the latter court.


Notwithstanding the first paragraph, this Convention shall not apply 334


to:


(1) the Faroe Islands, unless the Kingdom of Denmark makes a 335


declaration to the contrary,


(2) any European territory situated outside the United Kingdom for 336


the international relations of which the United Kingdom is responsi-
ble, unless the United Kingdommakes a declaration to the contrary
in respect of any such territory.


Such declarations may be made at any time by notifying the 337


Secretary-General of the Council of the European Communi-
ties.


Proceedings brought in the United Kingdom on appeal from courts 338


in one of the territories referred to in subparagraph (2) of the third
paragraph shall be deemed to be proceedings taking place in those
courts.


Proceedings which in the Kingdom of Denmark are dealt with under 339


the law on civil procedure for the Faroe Islands ( lov for Faerøerne
om rettens pleje ) shall be deemed to be proceedings taking place
in the courts of the Faroe Islands.


Article 61 340


This Convention shall be ratified by the signatory States. The 341
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instruments of ratification shall be deposited with the Secretary-
General of the Council of the European Communities.


Article 62342


This Convention shall enter into force on the first day of the third343


month following the deposit of the instrument of ratification by the
last signatory State to take this step.


Article 63344


The Contracting States recognise that any State which becomes a345


member of the European Economic Community shall be required
to accept this Convention as a basis for the negotiations between
the Contracting States and that State necessary to ensure the im-
plementation of the last paragraph of Article 220 of the Treaty es-
tablishing the European Economic Community.


The necessary adjustments may be the subject of a special con-346


vention between the Contracting States of the one part and the new
Member State of the other part.


Article 64347


The Secretary-General of the Council of the European Communi-348


ties shall notify the signatory States of:


(a) the deposit of each instrument of ratification;349


(b) the date of entry into force of this Convention;350


(c) any declaration received pursuant to Article 60;351


(d) any declaration received pursuant to Article IV of the Proto-352


col;


(e) any communication made pursuant to Article VI of the Proto-353


col.


Article 65 354


The Protocol annexed to this Convention by common accord of the 355


Contracting States shall form an integral part thereof.


Article 66 356


This Convention is concluded for a unlimited period. 357


Article 67 358


Any Contracting State may request the revision of this Convention. 359


In this event, a revision conference shall be convened by the Pres-
ident of the Council of the European Communities.


Article 68 360


This Convention, drawn up in a single original in the Dutch, French, 361


German and Italian languages, all four texts being equally authen-
tic, shall be deposited in the archives of the Secretariat of the
Council of the European Communities. The Secretary-General
shall transmit a certified copy to the Government of each signatory
State.


[Signatures of the original six Contracting States] 362
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Annexed Protocol 363


Article I 364


Any person domiciled in Luxembourg who is sued in a court of an-365


other Contracting State pursuant to Article 5 (1) may refuse to sub-
mit to the jurisdiction of that court. If the defendant does not enter
an appearance the court shall declare of its own motion that it has
no jurisdiction.


An agreement conferring jurisdiction, within the meaning of Article366


17, shall be valid with respect to a person domiciled in Luxembourg
only if that person has expressly and specifically so agreed.


Article II367


Without prejudice to any more favourable provisions of national368


laws, persons domiciled in a Contracting State who are being pros-
ecuted in the criminal courts of another Contracting State of which
they are not nationals for an offence which was not intentionally
committed may be defended by persons qualified to do so, even if
they do not appear in person.


However, the court seised of the matter may order appearance in369


person; in the case of failure to appear, a judgment given in the civil
action without the person concerned having had the opportunity to
arrange for his defence need not be recognised or enforced in the
other Contracting States.


Article III370


In proceedings for the issue of an order for enforcement, no371


charge, duty or fee calculated by reference to the value of the


matter in issue may be levied in the State in which enforcement is
sought.


Article IV 372


Judicial and extrajudicial documents drawn up in one Contracting 373


State which have to be served on persons in another Contracting
State shall be transmitted in accordance with the procedures laid
down in the conventions and agreements concluded between the
Contracting States.


Unless the State in which service is to take place objects by dec- 374


laration to the Secretary-General of the Council of the European
Communities, such documents may also be sent by the appropri-
ate public officers of the State in which the document has been
drawn up directly to the appropriate public officers of the State in
which the addressee is to be found. In this case the officer of the
State of origin shall send a copy of the document to the officer of the
State addressed who is competent to forward it to the addressee.
The document shall be forwarded in the manner specified by the
law of the State addressed. The forwarding shall be recorded by a
certificate sent directly to the officer of the State of origin.


Article V 375


The jurisdiction specified in Article 6(2) and Article 10 in actions 376


on a warranty or guarantee or in any other third party proceedings
may not be resorted to in the Federal Republic of Germany. In
that State, any person domiciled in another Contracting State may
be sued in the courts in pursuance of Articles 68, 72, 73 and 74
of the code of civil procedure ( Zivilprozessordnung ) concerning
third-party notices.


Judgments given in the other Contracting States by virtue of Article 377
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6(2) or Article 10 shall be recognised and enforced in the Federal
Republic of Germany in accordance with Title III. Any effects which
judgments given in that State may have on third parties by appli-
cation of Articles 68, 72, 73 and 74 of the code of civil procedure
(Zivilprozessordnung ) shall also be recognised in the other Con-
tracting States.


Article V A378


In matters relating to maintenance, the expression `court' includes379


the Danish administrative authorities.


Article V B380


In proceedings involving a dispute between the master and a mem-381


ber of the crew of a sea-going ship registered in Denmark or in
Ireland, concerning remuneration or other conditions of service, a
court in a Contracting State shall establish whether the diplomatic
or consular officer responsible for the ship has been notified of the
dispute. It shall stay the proceedings so long as he has not been
notified. It shall of its own motion decline jurisdiction if the officer,
having been duly notified, has exercised the powers accorded to
him in the matter by a consular convention, or in the absence of
such a convention has, within the time allowed, raised any objec-
tion to the exercise of such jurisdiction.


Article V C382


Articles 52 and 53 of this Convention shall, when applied by Article383


69(5) of the Convention for the European Patent for the Common
Market, signed at Luxembourg on 15 December 1975, to the provi-
sions relating to `residence' in the English text of that Convention,


operate as if `residence' in that text were the same as `domicile' in
Articles 52 and 53.


Article V D 384


Without prejudice of the European Patent Office under the Conven- 385


tion on the Grant of European Patents, signed at Munich on 5 Octo-
ber 1973, the courts of each Contracting State shall have exclusive
jurisdiction, regardless of domicile, in proceedings concerned with
the registration or validity of any European patent granted for that
State which is not a Community patent by virtue of the provisions of
Article 86 of the Convention for the European Patent for the Com-
mon Market, signed at Luxembourg on 15 December 1975.


Article VI 386


The Contracting States shall communicate to the Secretary- 387


General of the Council of the European Communities the text of
any provisions of their laws which amend either those Articles
of their laws mentioned in the Convention or the lists of courts
specified in Section 2 of Title III of the Convention.
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DIRECTIVE 2004/35/CE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL


of 21 April 2004


on environmental liability with regard to the prevention and remedying of environmental damage


THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 175(1) thereof,


Having regard to the proposal from the Commission (1),


Having regard to the Opinion of the European Economic and
Social Committee (2),


After consulting the Committee of the Regions ,


Acting in accordance with the procedure laid down in Article
251 of the Treaty (3), in the light of the joint text approved by
the Conciliation Committee on 10 March 2004,


Whereas:


(1) There are currently many contaminated sites in the
Community, posing significant health risks, and the loss
of biodiversity has dramatically accelerated over the last
decades. Failure to act could result in increased site
contamination and greater loss of biodiversity in the
future. Preventing and remedying, insofar as is possible,
environmental damage contributes to implementing the
objectives and principles of the Community's
environment policy as set out in the Treaty. Local
conditions should be taken into account when deciding
how to remedy damage.


(2) The prevention and remedying of environmental
damage should be implemented through the furtherance
of the ‘polluter pays' principle, as indicated in the Treaty


and in line with the principle of sustainable
development. The fundamental principle of this
Directive should therefore be that an operator whose
activity has caused the environmental damage or the
imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures
and develop practices to minimise the risks of
environmental damage so that their exposure to
financial liabilities is reduced.


(3) Since the objective of this Directive, namely to establish
a common framework for the prevention and
remedying of environmental damage at a reasonable
cost to society, cannot be sufficiently achieved by the
Member States and can therefore be better achieved at
Community level by reason of the scale of this Directive
and its implications in respect of other Community
legislation, namely Council Directive 79/409/EEC of 2
April 1979 on the conservation of wild birds (4),
Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and
flora (5), and Directive 2000/60/EC of the European
Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the
field of water policy (6), the Community may adopt
measures in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective.


(4) Environmental damage also includes damage caused by
airborne elements as far as they cause damage to water,
land or protected species or natural habitats.


(5) Concepts instrumental for the correct interpretation and
application of the scheme provided for by this Directive
should be defined especially as regards the definition of
environmental damage. When the concept in question
derives from other relevant Community legislation, the
same definition should be used so that common criteria
can be used and uniform application promoted.


(1) OJ C 151 E, 25.6.2002, p. 132.
(2) OJ C 241, 7.10.2002, p. 162.
(3) Opinion of the European Parliament of 14 May 2003 (not yet


published in the Official Journal), Council Common Position of 18
September 2003 (OJ C 277 E, 18.11.2003, p.10) and Position of the
European Parliament of 17 December 2003 (not yet published in
the Official Journal). Legislative resolution of the European
Parliament of 31 March 2004 and Council Decision of 30 March
2004.


(4) OJ L 103, 25.4.1979, p. 1. Directive as last amended by Regulation
(EC) No 807/2003 (OJ L 122, 16.5.2003, p. 36).


(5) OJ L 206, 22.7.1992, p. 7. Directive as last amended by Regulation
(EC) No 1882/2003 of the European Parliament and of the Council
(OJ L 284, 31.10.2003, p. 1).


(6) OJ L 327, 22.12.2000, p. 1. Directive as amended by Decision No
2455/2001/EC (OJ L 331, 15.12.2001, p. 1).
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(6) Protected species and natural habitats might also be
defined by reference to species and habitats protected in
pursuance of national legislation on nature
conservation. Account should nevertheless be taken of
specific situations where Community, or equivalent
national, legislation allows for certain derogations from
the level of protection afforded to the environment.


(7) For the purposes of assessing damage to land as defined
in this Directive the use of risk assessment procedures
to determine to what extent human health is likely to be
adversely affected is desirable.


(8) This Directive should apply, as far as environmental
damage is concerned, to occupational activities which
present a risk for human health or the environment.
Those activities should be identified, in principle, by
reference to the relevant Community legislation which
provides for regulatory requirements in relation to
certain activities or practices considered as posing a
potential or actual risk for human health or the
environment.


(9) This Directive should also apply, as regards damage to
protected species and natural habitats, to any
occupational activities other than those already directly
or indirectly identified by reference to Community
legislation as posing an actual or potential risk for
human health or the environment. In such cases the
operator should only be liable under this Directive
whenever he is at fault or negligent.


(10) Express account should be taken of the Euratom Treaty
and relevant international conventions and of
Community legislation regulating more comprehensively
and more stringently the operation of any of the
activities falling under the scope of this Directive. This
Directive, which does not provide for additional rules of
conflict of laws when it specifies the powers of the
competent authorities, is without prejudice to the rules
on international jurisdiction of courts as provided, inter
alia, in Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial
matters (1). This Directive should not apply to activities
the main purpose of which is to serve national defence
or international security.


(11) This Directive aims at preventing and remedying
environmental damage, and does not affect rights of


compensation for traditional damage granted under any
relevant international agreement regulating civil liability.


(12) Many Member States are party to international
agreements dealing with civil liability in relation to
specific fields. These Member States should be able to
remain so after the entry into force of this Directive,
whereas other Member States should not lose their
freedom to become parties to these agreements.


(13) Not all forms of environmental damage can be remedied
by means of the liability mechanism. For the latter to be
effective, there need to be one or more identifiable
polluters, the damage should be concrete and
quantifiable, and a causal link should be established
between the damage and the identified polluter(s).
Liability is therefore not a suitable instrument for
dealing with pollution of a widespread, diffuse character,
where it is impossible to link the negative
environmental effects with acts or failure to act of
certain individual actors.


(14) This Directive does not apply to cases of personal
injury, to damage to private property or to any
economic loss and does not affect any right regarding
these types of damages.


(15) Since the prevention and remedying of environmental
damage is a task directly contributing to the pursuit of
the Community's environment policy, public authorities
should ensure the proper implementation and
enforcement of the scheme provided for by this
Directive.


(16) Restoration of the environment should take place in an
effective manner ensuring that the relevant restoration
objectives are achieved. A common framework should
be defined to that end, the proper application of which
should be supervised by the competent authority.


(17) Appropriate provision should be made for those
situations where several instances of environmental
damage have occurred in such a manner that the
competent authority cannot ensure that all the necessary
remedial measures are taken at the same time. In such a
case, the competent authority should be entitled to
decide which instance of environmental damage is to be
remedied first.


(18) According to the ‘polluter-pays' principle, an operator
causing environmental damage or creating an imminent
threat of such damage should, in principle, bear the cost
of the necessary preventive or remedial measures. In
cases where a competent authority acts, itself or
through a third party, in the place of an operator, that


(1) OJ L 12, 16.1.2001, p. 1. Regulation as amended by Commission
Regulation (EC) No 1496/2002 (OJ L 225, 22.8.2002, p. 13).
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authority should ensure that the cost incurred by it is
recovered from the operator. It is also appropriate that
the operators should ultimately bear the cost of
assessing environmental damage and, as the case may
be, assessing an imminent threat of such damage
occurring.


(19) Member States may provide for flat-rate calculation of
administrative, legal, enforcement and other general
costs to be recovered.


(20) An operator should not be required to bear the costs of
preventive or remedial actions taken pursuant to this
Directive in situations where the damage in question or
imminent threat thereof is the result of certain events
beyond the operator's control. Member States may allow
that operators who are not at fault or negligent shall not
bear the cost of remedial measures, in situations where
the damage in question is the result of emissions or
events explicitly authorised or where the potential for
damage could not have been known when the event or
emission took place.


(21) Operators should bear the costs relating to preventive
measures when those measures should have been taken
as a matter of course in order to comply with the
legislative, regulatory and administrative provisions
regulating their activities or the terms of any permit or
authorisation.


(22) Member States may establish national rules covering
cost allocation in cases of multiple party causation.
Member States may take into account, in particular, the
specific situation of users of products who might not be
held responsible for environmental damage in the same
conditions as those producing such products. In this
case, apportionment of liability should be determined in
accordance with national law.


(23) Competent authorities should be entitled to recover the
cost of preventive or remedial measures from an
operator within a reasonable period of time from the
date on which those measures were completed.


(24) It is necessary to ensure that effective means of
implementation and enforcement are available, while
ensuring that the legitimate interests of the relevant
operators and other interested parties are adequately
safeguarded. Competent authorities should be in charge
of specific tasks entailing appropriate administrative
discretion, namely the duty to assess the significance of
the damage and to determine which remedial measures
should be taken.


(25) Persons adversely affected or likely to be adversely
affected by environmental damage should be entitled to
ask the competent authority to take action.
Environmental protection is, however, a diffuse interest
on behalf of which individuals will not always act or
will not be in a position to act. Non-governmental
organisations promoting environmental protection
should therefore also be given the opportunity to
properly contribute to the effective implementation of
this Directive.


(26) The relevant natural or legal persons concerned should
have access to procedures for the review of the
competent authority's decisions, acts or failure to act.


(27) Member States should take measures to encourage the
use by operators of any appropriate insurance or other
forms of financial security and the development of
financial security instruments and markets in order to
provide effective cover for financial obligations under
this Directive.


(28) Where environmental damage affects or is likely to
affect several Member States, those Member States
should cooperate with a view to ensuring proper and
effective preventive or remedial action in respect of any
environmental damage. Member States may seek to
recover the costs for preventive or remedial actions.


(29) This Directive should not prevent Member States from
maintaining or enacting more stringent provisions in
relation to the prevention and remedying of
environmental damage; nor should it prevent the
adoption by Member States of appropriate measures in
relation to situations where double recovery of costs
could occur as a result of concurrent action by a
competent authority under this Directive and by a
person whose property is affected by the environmental
damage.


(30) Damage caused before the expiry of the deadline for
implementation of this Directive should not be covered
by its provisions.


(31) Member States should report to the Commission on the
experience gained in the application of this Directive so
as to enable the Commission to consider, taking into
account the impact on sustainable development and
future risks to the environment, whether any review of
this Directive is appropriate,
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HAVE ADOPTED THIS DIRECTIVE:


Article 1


Subject matter


The purpose of this Directive is to establish a framework of
environmental liability based on the ‘polluter-pays' principle, to
prevent and remedy environmental damage.


Article 2


Definitions


For the purpose of this Directive the following definitions shall
apply:


1. ‘environmental damage' means:


(a) damage to protected species and natural habitats,
which is any damage that has significant adverse effects
on reaching or maintaining the favourable
conservation status of such habitats or species. The
significance of such effects is to be assessed with
reference to the baseline condition, taking account of
the criteria set out in Annex I;


Damage to protected species and natural habitats does
not include previously identified adverse effects which
result from an act by an operator which was expressly
authorised by the relevant authorities in accordance
with provisions implementing Article 6(3) and (4) or
Article 16 of Directive 92/43/EEC or Article 9 of
Directive 79/409/EEC or, in the case of habitats and
species not covered by Community law, in accordance
with equivalent provisions of national law on nature
conservation.


(b) water damage, which is any damage that significantly
adversely affects the ecological, chemical and/or
quantitative status and/or ecological potential, as
defined in Directive 2000/60/EC, of the waters
concerned, with the exception of adverse effects where
Article 4(7) of that Directive applies;


(c) land damage, which is any land contamination that
creates a significant risk of human health being
adversely affected as a result of the direct or indirect
introduction, in, on or under land, of substances,
preparations, organisms or micro-organisms;


2. ‘damage' means a measurable adverse change in a natural
resource or measurable impairment of a natural resource
service which may occur directly or indirectly;


3. ‘ protected species and natural habitats' means:


(a) the species mentioned in Article 4(2) of Directive
79/409/EEC or listed in Annex I thereto or listed in
Annexes II and IV to Directive 92/43/EEC;


(b) the habitats of species mentioned in Article 4(2) of
Directive 79/409/EEC or listed in Annex I thereto or
listed in Annex II to Directive 92/43/EEC, and the
natural habitats listed in Annex I to Directive
92/43/EEC and the breeding sites or resting places of
the species listed in Annex IV to Directive 92/43/EEC;
and


(c) where a Member State so determines, any habitat or
species, not listed in those Annexes which the Member
State designates for equivalent purposes as those laid
down in these two Directives;


4. ‘conservation status' means:


(a) in respect of a natural habitat, the sum of the
influences acting on a natural habitat and its typical
species that may affect its long-term natural
distribution, structure and functions as well as the
long-term survival of its typical species within, as the
case may be, the European territory of the Member
States to which the Treaty applies or the territory of a
Member State or the natural range of that habitat;


The conservation status of a natural habitat will be
taken as ‘favourable' when:


— its natural range and areas it covers within that
range are stable or increasing,


— the specific structure and functions which are
necessary for its long-term maintenance exist and
are likely to continue to exist for the foreseeable
future, and


— the conservation status of its typical species is
favourable, as defined in (b);


(b) in respect of a species, the sum of the influences acting
on the species concerned that may affect the long-term
distribution and abundance of its populations within,
as the case may be, the European territory of the
Member States to which the Treaty applies or the
territory of a Member State or the natural range of that
species;
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The conservation status of a species will be taken as
‘favourable' when:


— population dynamics data on the species concerned
indicate that it is maintaining itself on a long-term
basis as a viable component of its natural habitats,


— the natural range of the species is neither being
reduced nor is likely to be reduced for the
foreseeable future, and


— there is, and will probably continue to be, a
sufficiently large habitat to maintain its populations
on a long-term basis;


5. ‘waters' mean all waters covered by Directive 2000/60/EC;


6. ‘operator' means any natural or legal, private or public
person who operates or controls the occupational activity
or, where this is provided for in national legislation, to
whom decisive economic power over the technical
functioning of such an activity has been delegated,
including the holder of a permit or authorisation for such
an activity or the person registering or notifying such an
activity;


7. ‘occupational activity' means any activity carried out in the
course of an economic activity, a business or an
undertaking, irrespectively of its private or public, profit or
non-profit character;


8. ‘emission' means the release in the environment, as a result
of human activities, of substances, preparations, organisms
or micro-organisms;


9. ‘imminent threat of damage' means a sufficient likelihood
that environmental damage will occur in the near future;


10. ‘preventive measures' means any measures taken in
response to an event, act or omission that has created an
imminent threat of environmental damage, with a view to
preventing or minimising that damage;


11. ‘remedial measures' means any action, or combination of
actions, including mitigating or interim measures to
restore, rehabilitate or replace damaged natural resources
and/or impaired services, or to provide an equivalent
alternative to those resources or services as foreseen in
Annex II;


12. ‘natural resource' means protected species and natural
habitats, water and land;


13. ‘services' and ‘natural resources services' mean the
functions performed by a natural resource for the benefit
of another natural resource or the public;


14. ‘baseline condition' means the condition at the time of the
damage of the natural resources and services that would
have existed had the environmental damage not occurred,
estimated on the basis of the best information available;


15. ‘recovery', including ‘natural recovery', means, in the case
of water, protected species and natural habitats the return
of damaged natural resources and/or impaired services to
baseline condition and in the case of land damage, the
elimination of any significant risk of adversely affecting
human health;


16. ‘costs' means costs which are justified by the need to
ensure the proper and effective implementation of this
Directive including the costs of assessing environmental
damage, an imminent threat of such damage, alternatives
for action as well as the administrative, legal, and
enforcement costs, the costs of data collection and other
general costs, monitoring and supervision costs.


Article 3


Scope


1. This Directive shall apply to:


(a) environmental damage caused by any of the occupational
activities listed in Annex III, and to any imminent threat of
such damage occurring by reason of any of those activities;


(b) damage to protected species and natural habitats caused by
any occupational activities other than those listed in Annex
III, and to any imminent threat of such damage occurring
by reason of any of those activities, whenever the operator
has been at fault or negligent.


2. This Directive shall apply without prejudice to more
stringent Community legislation regulating the operation of
any of the activities falling within the scope of this Directive
and without prejudice to Community legislation containing
rules on conflicts of jurisdiction.
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3. Without prejudice to relevant national legislation, this
Directive shall not give private parties a right of compensation
as a consequence of environmental damage or of an imminent
threat of such damage.


Article 4


Exceptions


1. This Directive shall not cover environmental damage or
an imminent threat of such damage caused by:


(a) an act of armed conflict, hostilities, civil war or
insurrection;


(b) a natural phenomenon of exceptional, inevitable and
irresistible character.


2. This Directive shall not apply to environmental damage
or to any imminent threat of such damage arising from an
incident in respect of which liability or compensation falls
within the scope of any of the International Conventions listed
in Annex IV, including any future amendments thereof, which
is in force in the Member State concerned.


3. This Directive shall be without prejudice to the right of
the operator to limit his liability in accordance with national
legislation implementing the Convention on Limitation of
Liability for Maritime Claims (LLMC), 1976, including any
future amendment to the Convention, or the Strasbourg
Convention on Limitation of Liability in Inland Navigation
(CLNI), 1988, including any future amendment to the
Convention.


4. This Directive shall not apply to such nuclear risks or
environmental damage or imminent threat of such damage as
may be caused by the activities covered by the Treaty
establishing the European Atomic Energy Community or
caused by an incident or activity in respect of which liability or
compensation falls within the scope of any of the international
instruments listed in Annex V, including any future
amendments thereof.


5. This Directive shall only apply to environmental damage
or to an imminent threat of such damage caused by pollution
of a diffuse character, where it is possible to establish a causal
link between the damage and the activities of individual
operators.


6. This Directive shall not apply to activities the main
purpose of which is to serve national defence or international
security nor to activities the sole purpose of which is to
protect from natural disasters.


Article 5


Preventive action


1. Where environmental damage has not yet occurred but
there is an imminent threat of such damage occurring, the
operator shall, without delay, take the necessary preventive
measures.


2. Member States shall provide that, where appropriate, and
in any case whenever an imminent threat of environmental
damage is not dispelled despite the preventive measures taken
by the operator, operators are to inform the competent
authority of all relevant aspects of the situation, as soon as
possible.


3. The competent authority may, at any time:


(a) require the operator to provide information on any
imminent threat of environmental damage or in suspected
cases of such an imminent threat;


(b) require the operator to take the necessary preventive
measures;


(c) give instructions to the operator to be followed on the
necessary preventive measures to be taken; or


(d) itself take the necessary preventive measures.


4. The competent authority shall require that the preventive
measures are taken by the operator. If the operator fails to
comply with the obligations laid down in paragraph 1 or 3(b)
or (c), cannot be identified or is not required to bear the costs
under this Directive, the competent authority may take these
measures itself.


Article 6


Remedial action


1. Where environmental damage has occurred the operator
shall, without delay, inform the competent authority of all
relevant aspects of the situation and take:


(a) all practicable steps to immediately control, contain,
remove or otherwise manage the relevant contaminants
and/or any other damage factors in order to limit or to
prevent further environmental damage and adverse effects
on human health or further impairment of services and


(b) the necessary remedial measures, in accordance with
Article 7.
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2. The competent authority may, at any time:


(a) require the operator to provide supplementary information
on any damage that has occurred;


(b) take, require the operator to take or give instructions to
the operator concerning, all practicable steps to
immediately control, contain, remove or otherwise manage
the relevant contaminants and/or any other damage factors
in order to limit or to prevent further environmental
damage and adverse effect on human health, or further
impairment of services;


(c) require the operator to take the necessary remedial
measures;


(d) give instructions to the operator to be followed on the
necessary remedial measures to be taken; or


(e) itself take the necessary remedial measures.


3. The competent authority shall require that the remedial
measures are taken by the operator. If the operator fails to
comply with the obligations laid down in paragraph 1 or 2(b),
(c) or (d), cannot be identified or is not required to bear the
costs under this Directive, the competent authority may take
these measures itself, as a means of last resort.


Article 7


Determination of remedial measures


1. Operators shall identify, in accordance with Annex II,
potential remedial measures and submit them to the
competent authority for its approval, unless the competent
authority has taken action under Article 6(2)(e) and (3).


2. The competent authority shall decide which remedial
measures shall be implemented in accordance with Annex II,
and with the cooperation of the relevant operator, as required.


3. Where several instances of environmental damage have
occurred in such a manner that the competent authority
cannot ensure that the necessary remedial measures are taken
at the same time, the competent authority shall be entitled to
decide which instance of environmental damage must be
remedied first.


In making that decision, the competent authority shall have
regard, inter alia, to the nature, extent and gravity of the
various instances of environmental damage concerned, and to
the possibility of natural recovery. Risks to human health shall
also be taken into account.


4. The competent authority shall invite the persons referred
to in Article 12(1) and in any case the persons on whose land
remedial measures would be carried out to submit their
observations and shall take them into account.


Article 8


Prevention and remediation costs


1. The operator shall bear the costs for the preventive and
remedial actions taken pursuant to this Directive.


2. Subject to paragraphs 3 and 4, the competent authority
shall recover, inter alia, via security over property or other
appropriate guarantees from the operator who has caused the
damage or the imminent threat of damage, the costs it has
incurred in relation to the preventive or remedial actions taken
under this Directive.


However, the competent authority may decide not to recover
the full costs where the expenditure required to do so would
be greater than the recoverable sum or where the operator
cannot be identified.


3. An operator shall not be required to bear the cost of
preventive or remedial actions taken pursuant to this Directive
when he can prove that the environmental damage or
imminent threat of such damage:


(a) was caused by a third party and occured despite the fact
that appropriate safety measures were in place; or


(b) resulted from compliance with a compulsory order or
instruction emanating from a public authority other than
an order or instruction consequent upon an emission or
incident caused by the operator's own activities.


In such cases Member States shall take the appropriate
measures to enable the operator to recover the costs incurred.


4. The Member States may allow the operator not to bear
the cost of remedial actions taken pursuant to this Directive
where he demonstrates that he was not at fault or negligent
and that the environmental damage was caused by:


(a) an emission or event expressly authorised by, and fully in
accordance with the conditions of, an authorisation
conferred by or given under applicable national laws and
regulations which implement those legislative measures
adopted by the Community specified in Annex III, as
applied at the date of the emission or event;
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(b) an emission or activity or any manner of using a product
in the course of an activity which the operator
demonstrates was not considered likely to cause
environmental damage according to the state of scientific
and technical knowledge at the time when the emission
was released or the activity took place.


5. Measures taken by the competent authority in pursuance
of Article 5(3) and (4) and Article 6(2) and (3) shall be without
prejudice to the liability of the relevant operator under this
Directive and without prejudice to Articles 87 and 88 of the
Treaty.


Article 9


Cost allocation in cases of multiple party causation


This Directive is without prejudice to any provisions of
national regulations concerning cost allocation in cases of
multiple party causation especially concerning the
apportionment of liability between the producer and the user
of a product.


Article 10


Limitation period for recovery of costs


The competent authority shall be entitled to initiate cost
recovery proceedings against the operator, or if appropriate, a
third party who has caused the damage or the imminent threat
of damage in relation to any measures taken in pursuance of
this Directive within five years from the date on which those
measures have been completed or the liable operator, or third
party, has been identified, whichever is the later.


Article 11


Competent authority


1. Member States shall designate the competent
authority(ies) responsible for fulfilling the duties provided for
in this Directive.


2. The duty to establish which operator has caused the
damage or the imminent threat of damage, to assess the
significance of the damage and to determine which remedial
measures should be taken with reference to Annex II shall rest
with the competent authority. To that effect, the competent
authority shall be entitled to require the relevant operator to
carry out his own assessment and to supply any information
and data necessary.


3. Member States shall ensure that the competent authority
may empower or require third parties to carry out the
necessary preventive or remedial measures.


4. Any decision taken pursuant to this Directive which
imposes preventive or remedial measures shall state the exact
grounds on which it is based. Such decision shall be notified
forthwith to the operator concerned, who shall at the same
time be informed of the legal remedies available to him under
the laws in force in the Member State concerned and of the
time-limits to which such remedies are subject.


Article 12


Request for action


1. Natural or legal persons:


(a) affected or likely to be affected by environmental damage
or


(b) having a sufficient interest in environmental decision
making relating to the damage or, alternatively,


(c) alleging the impairment of a right, where administrative
procedural law of a Member State requires this as a
precondition,


shall be entitled to submit to the competent authority any
observations relating to instances of environmental damage or
an imminent threat of such damage of which they are aware
and shall be entitled to request the competent authority to take
action under this Directive.


What constitutes a ‘sufficient interest' and ‘impairment of a
right' shall be determined by the Member States.


To this end, the interest of any non-governmental organisation
promoting environmental protection and meeting any
requirements under national law shall be deemed sufficient for
the purpose of subparagraph (b). Such organisations shall also
be deemed to have rights capable of being impaired for the
purpose of subparagraph (c).


2. The request for action shall be accompanied by the
relevant information and data supporting the observations
submitted in relation to the environmental damage in question.


3. Where the request for action and the accompanying
observations show in a plausible manner that environmental
damage exists, the competent authority shall consider any such
observations and requests for action. In such circumstances the
competent authority shall give the relevant operator an
opportunity to make his views known with respect to the
request for action and the accompanying observations.


4. The competent authority shall, as soon as possible and in
any case in accordance with the relevant provisions of national
law, inform the persons referred to in paragraph 1, which
submitted observations to the authority, of its decision to
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accede to or refuse the request for action and shall provide the
reasons for it.


5. Member States may decide not to apply paragraphs 1
and 4 to cases of imminent threat of damage.


Article 13


Review procedures


1. The persons referred to in Article 12(1) shall have access
to a court or other independent and impartial public body
competent to review the procedural and substantive legality of
the decisions, acts or failure to act of the competent authority
under this Directive.


2. This Directive shall be without prejudice to any
provisions of national law which regulate access to justice and
those which require that administrative review procedures be
exhausted prior to recourse to judicial proceedings.


Article 14


Financial security


1. Member States shall take measures to encourage the
development of financial security instruments and markets by
the appropriate economic and financial operators, including
financial mechanisms in case of insolvency, with the aim of
enabling operators to use financial guarantees to cover their
responsibilities under this Directive.


2. The Commission, before 30 April 2010 shall present a
report on the effectiveness of the Directive in terms of actual
remediation of environmental damages, on the availability at
reasonable costs and on conditions of insurance and other
types of financial security for the activities covered by Annex
III. The report shall also consider in relation to financial
security the following aspects: a gradual approach, a ceiling for
the financial guarantee and the exclusion of low-risk activities.
In the light of that report, and of an extended impact
assessment, including a cost-benefit analysis, the Commission
shall, if appropriate, submit proposals for a system of
harmonised mandatory financial security.


Article 15


Cooperation between Member States


1. Where environmental damage affects or is likely to affect
several Member States, those Member States shall cooperate,
including through the appropriate exchange of information,
with a view to ensuring that preventive action and, where
necessary, remedial action is taken in respect of any such
environmental damage.


2. Where environmental damage has occurred, the Member
State in whose territory the damage originates shall provide
sufficient information to the potentially affected Member
States.


3. Where a Member State identifies damage within its
borders which has not been caused within them it may report
the issue to the Commission and any other Member State
concerned; it may make recommendations for the adoption of
preventive or remedial measures and it may seek, in
accordance with this Directive, to recover the costs it has
incurred in relation to the adoption of preventive or remedial
measures.


Article 16


Relationship with national law


1. This Directive shall not prevent Member States from
maintaining or adopting more stringent provisions in relation
to the prevention and remedying of environmental damage,
including the identification of additional activities to be subject
to the prevention and remediation requirements of this
Directive and the identification of additional responsible
parties.


2. This Directive shall not prevent Member States from
adopting appropriate measures, such as the prohibition of
double recovery of costs, in relation to situations where double
recovery could occur as a result of concurrent action by a
competent authority under this Directive and by a person
whose property is affected by environmental damage.


Article 17


Temporal application


This Directive shall not apply to:


— damage caused by an emission, event or incident that took
place before the date referred to in Article 19(1),


— damage caused by an emission, event or incident which
takes place subsequent to the date referred to in Article
19(1) when it derives from a specific activity that took
place and finished before the said date,


— damage, if more than 30 years have passed since the
emission, event or incident, resulting in the damage,
occurred.


Article 18


Reports and review


1. Member States shall report to the Commission on the
experience gained in the application of this Directive by 30
April 2013 at the latest. The reports shall include the
information and data set out in Annex VI.
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2. On that basis, the Commission shall submit a report to
the European Parliament and to the Council before 30 April
2014, which shall include any appropriate proposals for
amendment.


3. The report, referred to in paragraph 2, shall include a
review of:


(a) the application of:


— Article 4(2) and (4) in relation to the exclusion of
pollution covered by the international instruments
listed in Annexes IV and V from the scope of this
Directive, and


— Article 4(3) in relation to the right of an operator to
limit his liability in accordance with the international
conventions referred to in Article 4(3).


The Commission shall take into accountexperience gained
within the relevant international fora, such as the IMO and
Euratom and the relevant international agreements, as well
as the extent to which these instruments have entered into
force and/or have been implemented by Member States
and/or have been modified, taking account of all relevant
instances of environmental damage resulting from such
activities and the remedial action taken and the differences
between the liability levels in Member States, and
considering the relationship between shipowners' liability
and oil receivers' contributions, having due regard to any
relevant study undertaken by the International Oil
Pollution Compensation Funds.


b) the application of this Directive to environmental damage
caused by genetically modified organisms (GMOs),
particularly in the light of experience gained within
relevant international fora and Conventions, such as the
Convention on Biological Diversity and the Cartagena
Protocol on Biosafety, as well as the results of any
incidents of environmental damage caused by GMOs;


c) the application of this Directive in relation to protected
species and natural habitats;


d) the instruments that may be eligible for incorporation into
Annexes III, IV and V.


Article 19


Implementation


1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 30 April 2007. They shall forthwith inform the
Commission thereof.


When Member States adopt those measures, they shall contain
a reference to this Directive or shall be accompanied by such a
reference on the occasion of their official publication. The
methods of making such reference shall be laid down by
Member States.


2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt
in the field covered by this Directive together with a table
showing how the provisions of this Directive correspond to
the national provisions adopted.


Article 20


Entry into force


This Directive shall enter into force on the day of its
publication in the Official Journal of the European Union.


Article 21


Addressees


This Directive is addressed to the Member States.


Done at Strasbourg, 21 April 2004.


For the European Parliament


The President
P. COX


For the Council


The President
D. ROCHE
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ANNEX I


CRITERIA REFERRED TO IN ARTICLE 2(1)(A)


The significance of any damage that has adverse effects on reaching or maintaining the favourable conservation status
of habitats or species has to be assessed by reference to the conservation status at the time of the damage, the services
provided by the amenities they produce and their capacity for natural regeneration. Significant adverse changes to the
baseline condition should be determined by means of measurable data such as:


— the number of individuals, their density or the area covered,


— the role of the particular individuals or of the damaged area in relation to the species or to the habitat
conservation, the rarity of the species or habitat (assessed at local, regional and higher level including at
Community level),


— the species' capacity for propagation (according to the dynamics specific to that species or to that population), its
viability or the habitat's capacity for natural regeneration (according to the dynamics specific to its characteristic
species or to their populations),


— the species' or habitat's capacity, after damage has occurred, to recover within a short time, without any
intervention other than increased protection measures, to a condition which leads, solely by virtue of the dynamics
of the species or habitat, to a condition deemed equivalent or superior to the baseline condition.


Damage with a proven effect on human health must be classified as significant damage.


The following does not have to be classified as significant damage:


— negative variations that are smaller than natural fluctuations regarded as normal for the species or habitat in
question,


— negative variations due to natural causes or resulting from intervention relating to the normal management of sites,
as defined in habitat records or target documents or as carried on previously by owners or operators,


— damage to species or habitats for which it is established that they will recover, within a short time and without
intervention, either to the baseline condition or to a condition which leads, solely by virtue of the dynamics of the
species or habitat, to a condition deemed equivalent or superior to the baseline condition.
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ANNEX II


REMEDYING OF ENVIRONMENTAL DAMAGE


This Annex sets out a common framework to be followed in order to choose the most appropriate measures to ensure
the remedying of environmental damage.


1. Remediation of damage to water or protected species or natural habitats


Remedying of environmental damage, in relation to water or protected species or natural habitats, is achieved
through the restoration of the environment to its baseline condition by way of primary, complementary and
compensatory remediation, where:


(a) ‘Primary' remediation is any remedial measure which returns the damaged natural resources and/or
impaired services to, or towards, baseline condition;


(b) ‘Complementary' remediation is any remedial measure taken in relation to natural resources and/or services
to compensate for the fact that primary remediation does not result in fully restoring the damaged natural
resources and/or services;


(c) ‘Compensatory' remediation is any action taken to compensate for interim losses of natural resources
and/or services that occur from the date of damage occurring until primary remediation has achieved its
full effect;


(d) ‘interim losses' means losses which result from the fact that the damaged natural resources and/or services
are not able to perform their ecological functions or provide services to other natural resources or to the
public until the primary or complementary measures have taken effect. It does not consist of financial
compensation to members of the public.


Where primary remediation does not result in the restoration of the environment to its baseline condition, then
complementary remediation will be undertaken. In addition, compensatory remediation will be undertaken to
compensate for the interim losses.


Remedying of environmental damage, in terms of damage to water or protected species or natural habitats, also
implies that any significant risk of human health being adversely affected be removed.


1.1. Remediation objectives


Purpose of primary remediation


1.1.1. The purpose of primary remediation is to restore the damaged natural resources and/or services to, or towards,
baseline condition.


Purpose of complementary remediation


1.1.2. Where the damaged natural resources and/or services do not return to their baseline condition, then
complementary remediation will be undertaken. The purpose of complementary remediation is to provide a
similar level of natural resources and/or services, including, as appropriate, at an alternative site, as would have
been provided if the damaged site had been returned to its baseline condition. Where possible and appropriate
the alternative site should be geographically linked to the damaged site, taking into account the interests of the
affected population.


Purpose of compensatory remediation


1.1.3. Compensatory remediation shall be undertaken to compensate for the interim loss of natural resources and
services pending recovery. This compensation consists of additional improvements to protected natural habitats
and species or water at either the damaged site or at an alternative site. It does not consist of financial
compensation to members of the public.
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1.2. Identification of remedial measures


Identification of primary remedial measures


1.2.1. Options comprised of actions to directly restore the natural resources and services towards baseline condition
on an accelerated time frame, or through natural recovery, shall be considered.


Identification of complementary and compensatory remedial measures


1.2.2. When determining the scale of complementary and compensatory remedial measures, the use of
resource-to-resource or service-to-service equivalence approaches shall be considered first. Under these
approaches, actions that provide natural resources and/or services of the same type, quality and quantity as
those damaged shall be considered first. Where this is not possible, then alternative natural resources and/or
services shall be provided. For example, a reduction in quality could be offset by an increase in the quantity of
remedial measures.


1.2.3. If it is not possible to use the first choice resource-to-resource or service-to-service equivalence approaches,
then alternative valuation techniques shall be used. The competent authority may prescribe the method, for
example monetary valuation, to determine the extent of the necessary complementary and compensatory
remedial measures. If valuation of the lost resources and/or services is practicable, but valuation of the
replacement natural resources and/or services cannot be performed within a reasonable time-frame or at a
reasonable cost, then the competent authority may choose remedial measures whose cost is equivalent to the
estimated monetary value of the lost natural resources and/or services.


The complementary and compensatory remedial measures should be so designed that they provide for
additional natural resources and/or services to reflect time preferences and the time profile of the remedial
measures. For example, the longer the period of time before the baseline condition is reached, the greater the
amount of compensatory remedial measures that will be undertaken (other things being equal).


1.3. Choice of the remedial options


1.3.1. The reasonable remedial options should be evaluated, using best available technologies, based on the following
criteria:


— The effect of each option on public health and safety,


— The cost of implementing the option,


— The likelihood of success of each option,


— The extent to which each option will prevent future damage, and avoid collateral damage as a result of
implementing the option,


— The extent to which each option benefits to each component of the natural resource and/or service,


— The extent to which each option takes account of relevant social, economic and cultural concerns and
other relevant factors specific to the locality,


— The length of time it will take for the restoration of the environmental damage to be effective,


— The extent to which each option achieves the restoration of site of the environmental damage,


— The geographical linkage to the damaged site.
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1.3.2. When evaluating the different identified remedial options, primary remedial measures that do not fully restore
the damaged water or protected species or natural habitat to baseline or that restore it more slowly can be
chosen. This decision can be taken only if the natural resources and/or services foregone at the primary site as
a result of the decision are compensated for by increasing complementary or compensatory actions to provide
a similar level of natural resources and/or services as were foregone. This will be the case, for example, when
the equivalent natural resources and/or services could be provided elsewhere at a lower cost. These additional
remedial measures shall be determined in accordance with the rules set out in section 1.2.2.


1.3.3. Notwithstanding the rules set out in section 1.3.2. and in accordance with Article 7(3), the competent authority
is entitled to decide that no further remedial measures should be taken if:


(a) the remedial measures already taken secure that there is no longer any significant risk of adversely affecting
human health, water or protected species and natural habitats, and


(b) the cost of the remedial measures that should be taken to reach baseline condition or similar level would
be disproportionate to the environmental benefits to be obtained.


2. Remediation of land damage


The necessary measures shall be taken to ensure, as a minimum, that the relevant contaminants are removed,
controlled, contained or diminished so that the contaminated land, taking account of its current use or
approved future use at the time of the damage, no longer poses any significant risk of adversely affecting
human health. The presence of such risks shall be assessed through risk-assessment procedures taking into
account the characteristic and function of the soil, the type and concentration of the harmful substances,
preparations, organisms or micro-organisms, their risk and the possibility of their dispersion. Use shall be
ascertained on the basis of the land use regulations, or other relevant regulations, in force, if any, when the
damage occurred.


If the use of the land is changed, all necessary measures shall be taken to prevent any adverse effects on human
health.


If land use regulations, or other relevant regulations, are lacking, the nature of the relevant area where the
damage occurred, taking into account its expected development, shall determine the use of the specific area.


A natural recovery option, that is to say an option in which no direct human intervention in the recovery
process would be taken, shall be considered.
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ANNEX III


ACTIVITIES REFERRED TO IN ARTICLE 3(1)


1. The operation of installations subject to permit in pursuance of Council Directive 96/61/EC of 24 September 1996
concerning integrated pollution prevention and control (1). That means all activities listed in Annex I of Directive
96/61/EC with the exception of installations or parts of installations used for research, development and testing of
new products and processes.


2. Waste management operations, including the collection, transport, recovery and disposal of waste and hazardous
waste, including the supervision of such operations and after-care of disposal sites, subject to permit or registration
in pursuance of Council Directive 75/442/EEC of 15 July 1975 on waste (2) and Council Directive 91/689/EEC of
12 December 1991 on hazardous waste (3).


Those operations include, inter alia, the operation of landfill sites under Council Directive 1999/31/EC of 26 April
1999 on the landfill of waste (4) and the operation of incineration plants under Directive 2000/76/EC of the
European Parliament and of the Council of 4 December 2000 on the incineration of waste (5).


For the purpose of this Directive, Member States may decide that those operations shall not include the spreading
of sewage sludge from urban waste water treatment plants, treated to an approved standard, for agricultural
purposes.


3. All discharges into the inland surface water, which require prior authorisation in pursuance of Council Directive
76/464/EEC of 4 May 1976 on pollution caused by certain dangerous substances, discharged into the aquatic
environment of the Community (6).


4. All discharges of substances into groundwater which require prior authorisation in pursuance of Council Directive
80/68/EEC of 17 December 1979 on the protection of groundwater against pollution caused by certain dangerous
substances (7).


5. The discharge or injection of pollutants into surface water or groundwater which require a permit, authorisation or
registration in pursuance of Directive 2000/60/EC.


6. Water abstraction and impoundment of water subject to prior authorisation in pursuance of Directive 2000/60/EC.


7. Manufacture, use, storage, processing, filling, release into the environment and onsite transport of


(a) dangerous substances as defined in Article 2(2) of Council Directive 67/548/EEC of 27 June 1967 on the
approximation of the laws, regulations and administrative provisions of the Member States relating to the
classification, packaging and labelling of dangerous substances (8);


(b) dangerous preparations as defined in Article 2(2) of Directive 1999/45/EC of the European Parliament and of
the Council of 31 May 1999 concerning the approximation of the laws, regulations and administrative
provisions of the Member States relating to the classification, packaging and labelling of dangerous
preparations (9);


(c) plant protection products as defined in Article2(1) of Council Directive 91/414/EEC of 15 July 1991
concerning the placing of plant protection products on the market (10);


(d) biocidal products as defined in Article 2(1)(a) of Directive 98/8/EC of the European Parliament and of the
Council of 16 February 1998 concerning the placing of biocidal products on the market (11).


(1) OJ L 257, 10.10.1996, p. 26. Directive as last amended by Regulation (EC) No 1882/2003.
(2) OJ L 194, 25.7.1975, p. 39. Directive as last amended by Regulation (EC) No 1882/2003.
(3) OJ L 377, 31.12.1991, p. 20. Directive as amended by Directive 94/31/EC (OJ L 168, 2.7.1994, p. 28).
(4) OJ L 182, 16.7.1999, p. 1 Directive as amended by Regulation (EC) No 1882/2003.
(5) OJ L 332, 28.12.2000, p. 91.
(6) OJ L 129, 18.5.1976, p. 23. Directive as last amended by Directive 2000/60/EC.
(7) OJ L 20, 26.1.1980, p. 43. Directive as amended by Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).
(8) OJ 196, 16.8.1967, p. 1. Directive as last amended by Regulation (EC) No 807/2003.
(9) OJ L 200, 30.7.1999, p. 1. Directive as last amended by Regulation (EC) No 1882/2003.
(10) OJ L 230, 19.8.1991, p. 1. Directive as last amended by Regulation (EC) No 806/2003 (OJ L 122, 16.5.2003, p. 1).
(11) OJ L 123, 24.4.1998, p. 1. Directive as amended by Regulation (EC) No 1882/2003.
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8. Transport by road, rail, inland waterways, sea or air of dangerous goods or polluting goods as defined either in
Annex A to Council Directive 94/55/EC of 21 November 1994 on the approximation of the laws of the Member
States with regard to the transport of dangerous goods by road (1) or in the Annex to Council Directive 96/49/EC
of 23 July 1996 on the approximation of the laws of the Member States with regard to the transport of dangerous
goods by rail (2) or as defined in Council Directive 93/75/EEC of 13 September 1993 concerning minimum
requirements for vessels bound for or leaving Community ports and carrying dangerous or polluting goods (3).


9. The operation of installations subject to authorisation in pursuance of Council Directive 84/360/EEC of 28 June
1984 on the combating of air pollution from industrial plants (4) in relation to the release into air of any of the
polluting substances covered by the aforementioned Directive.


10. Any contained use, including transport, involving genetically modified micro-organisms as defined by Council
Directive 90/219/EEC of 23 April 1990 on the contained use of genetically modified micro-organisms (5).


11. Any deliberate release into the environment, transport and placing on the market of genetically modified organisms
as defined by Directive 2001/18/EC of the European Parliament and of the Council (6).


12. Transboundary shipment of waste within, into or out of the European Union, requiring an authorisation or
prohibited in the meaning of Council Regulation (EEC) No 259/93 of 1 February 1993 on the supervision and
control of shipments of waste within, into and out of the European Community (7).


(1) OJ L 319, 12.12.1994, p. 7. Directive as last amended by Commission Directive 2003/28/EC (OJ L 90, 8.4.2003, p. 45).
(2) OJ L 235, 17.9.1996, p. 25. Directive as last amended by Commission Directive 2003/29/EC (OJ L 90, 8.4.2003, p. 47).
(3) OJ L 247, 5.10.1993, p. 19. Directive as last amended by Directive 2002/84/EC of the European Parliament and of the Council (OJ L


324, 29.11.2002, p. 53).
(4) OJ L 188, 16.7.1984, p. 20. Directive as amended by Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).
(5) OJ L 117, 8.5.1990, p. 1. Directive as last amended by Regulation (EC) No 1882/2003.
(6) OJ L 106, 17.4.2001, p. 1. Directive as last amended by Regulation (EC) No 1830/2003 (OJ L 268, 18.10.2003, p. 24).
(7) OJ L 30, 6.2.1993, p. 1. Regulation as last amended by Commission Regulation (EC) No 2557/2001 (OJ L 349, 31.12.2001, p. 1).
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ANNEX IV


INTERNATIONAL CONVENTIONS REFERRED TO IN ARTICLE 4(2)


(a) the International Convention of 27 November 1992 on Civil Liability for Oil Pollution Damage;


(b) the International Convention of 27 November 1992 on the Establishment of an International Fund for
Compensation for Oil Pollution Damage;


(c) the International Convention of 23 March 2001 on Civil Liability for Bunker Oil Pollution Damage;


(d) the International Convention of 3 May 1996 on Liability and Compensation for Damage in Connection with the
Carriage of Hazardous and Noxious Substances by Sea;


(e) the Convention of 10 October 1989 on Civil Liability for Damage Caused during Carriage of Dangerous Goods by
Road, Rail and Inland Navigation Vessels.
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ANNEX V


INTERNATIONAL INSTRUMENTS REFERRED TO IN ARTICLE 4(4)


(a) the Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear Energy and the Brussels
Supplementary Convention of 31 January 1963;


(b) the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage;


(c) the Convention of 12 September 1997 on Supplementary Compensation for Nuclear Damage;


(d) the Joint Protocol of 21 September 1988 relating to the Application of the Vienna Convention and the Paris
Convention;


(e) the Brussels Convention of 17 December 1971 relating to Civil Liability in the Field of Maritime Carriage of
Nuclear Material.
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ANNEX VI


INFORMATION AND DATA REFERRED TO IN ARTICLE 18(1)


The reports referred to in Article 18(1) shall include a list of instances of environmental damage and instances of
liability under this Directive, with the following information and data for each instance:


1. Type of environmental damage, date of occurrence and/or discovery of the damage and date on which proceedings
were initiated under this Directive.


2. Activity classification code of the liable legal person(s) (1).


3. Whether there has been resort to judicial review proceedings either by liable parties or qualified entities. (The type
of claimants and the outcome of proceedings shall be specified.)


4. Outcome of the remediation process.


5. Date of closure of proceedings.


Member States may include in their reports any other information and data they deem useful to allow a proper
assessment of the functioning of this Directive, for example:


1. Costs incurred with remediation and prevention measures, as defined in this Directive:


— paid for directly by liable parties, when this information is available;


— recovered ex post facto from liable parties;


— unrecovered from liable parties. (Reasons for non-recovery should be specified.)


2. Results of the actions to promote and the implementation of the financial security instruments used in accordance
with this Directive.


3. An assessment of the additional administrative costs incurred annually by the public administration in setting up
and operating the administrative structures needed to implement and enforce this Directive.


(1) The NACE code can be used (Council Regulation (EEC) No 3037/90 of 9 October 1990 on the statistical classification of economic
activities in the European Community (OJ L 293, 24.10.1990, p. 1).
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Commission declaration on Article 14(2) — Environmental liability Directive


The Commission takes note of article 14(2). In accordance with this article, the Commission will present a
report, six years after the entry into force of the Directive, covering, inter alia, the availability at reasonable
costs and conditions of insurance and other types of financial security. The report will in particular take
into account the development by the market forces of appropriate financial security products in relation
to the aspects referred to. It will also consider a gradual approach according to the type of damage and
the nature of the risks. In the light of the report, the Commission will, if appropriate, submit as soon as
possible proposals. The Commission will carry out an impact assessment, extended to the economic,
social and environmental aspects, in accordance with the relevant existing rules and in particular the
inter-institutional agreement on Better Law-Making and its Communication on Impact Assessment
[COM(2002) 276 final].
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Introduction 


Among the topics included in the agenda of the work program of the Hague Conference 
on Private International Law, appears “the question of the conflict of jurisdictions, 
applicable law and international judicial and administrative co-operation in respect of 
civil liability for environmental damage.”1 During the Special Commission meeting of 
May 2000 on general affairs and the policy of the Conference, the experts of the 
Member States will have to decide on the future activity of the Organisation and in 
particular on the topic (or topics) to be retained for the Conference’s Twentieth Session. 
The experts will then have to take a position on the question of whether the Conference 
should draw up a Convention on civil liability resulting from transfrontier environmental 
damage. The principal purpose of this Note is to help the experts in assessing the 
current interest in and importance of this topic, as well as the nature of the principal 
problems that it raises. 


I. History of the project and prior work 


It was the Permanent Bureau which, in 1992, proposed to include in the Conference’s 
agenda the topic of civil liability for environmental damage. It then drew up a first 
important document, Note on the law applicable to civil liability for environmental 
damage.2 This Note set out an inventory of the different legal problems raised by this 
topic and took into account the developments which were emerging from within the 
international organisations or which were being raised by legal writers. The Note 
concluded that the principles of the conflict of laws were relatively undeveloped and that 
this was an area that the Conference should study. 


At the Conference’s Seventeenth Session (1993), the delegations were divided on the 
question of the priority which ought to be given to this topic. To be sure, the entirety of 
the delegations were of the opinion that this matter was very important and that the 
Conference should retain it as a subject for study; several delegations even wanted high 
priority to be given to it. But the majority finally thought that priority should not be 
given to this topic, considering on one hand that the matter was extremely complex and 
raised delicate political questions, and that, on the other hand, numerous international 
texts already existed in this area.3 


A second Note on the question of civil liability for environmental damage was drawn up 
by the Permanent Bureau in 1995.4 The purpose of this second Note was to report on 
two activities carried out by the Permanent Bureau in the field of civil liability for 
environmental damage since the 1992 Note. The first of these activities concerned the 
colloquium held at Osnabrück in 1994 the subject of which had been: “Towards a 
Convention on the Private International Law of Environmental Damage”.5 The principal 


                                                        
1 Final Act of the Eighteenth Session, Part B, para. 3, in Proceedings of the Eighteenth Session (1996), Tome I, 


Miscellaneous Matters, The Hague 1999, p. 47. 
2 Prel. Doc. No. 9 of May 1992, for the attention of the Special Commission of June 1992 on general affairs and policy 


of the Conference (cited hereafter as “1992 Note”), in Proceedings of the Seventeenth Session (1993), Tome I, 
Miscellaneous Matters, The Hague 1995, pp. 187-211. This first Note itself took as its point of departure the “Dutoit 
Memorandum”, in which Bernard Dutoit, then Secretary at the Permanent Bureau, recommended against preparing 
a Convention on the law applicable to torts in general, but rather favoured drawing up several instruments each 
bearing on a different type of tort (Proceedings of the Eleventh Session (1968), Tome III, Traffic Accidents, The 
Hague 1970, pp. 9-27, in French only). This differentiated approach led, in an earlier period, to the preparation of 
the Convention of 4 May 1971 on the law applicable to traffic accidents, then to the Convention of 2 October 1973 
on the law applicable to products liability. 


3 The discussion on the priority to give to the topic had brought to light a cleavage between the delegations, and the 
Chair had decided to submit the question to a vote: 10 delegations wanted to give priority to this topic, 12 were 
against and 9 abstained. See Minutes No. 2 of Commission I of the Seventeenth Session, in Proceedings of the 
Seventeenth Session (op. cit. note 2), pp. 324-325. 


4  Prel. Doc. No. 3 of April 1995, for the attention of the Special Commission of June 1995 on general affairs and 
policy of the Conference (hereafter “1995 Note”), in Proceedings of the Eighteenth Session (op. cit. note 1), pp. 73-
89. 


5 This colloquium had been organised by Professor Christian von Bar and his Institute of Private International Law 
and Comparative Law at the University of Osnabruck, in co-operation with the Hague Conference. It was the 
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purpose of this colloquium had been to bring together specialists in private international 
law and specialists in the environment so that they could jointly assess the desirability 
of drawing up a private international law Convention on civil liability for environmental 
damage. The 1995 Note summarised the conclusions in the following way: 


«Generally speaking, and although certain participants did not fail to stress 
the difficulties which the project will inevitably encounter, the vast majority 
of those who expressed their views at the Colloquium considered it sensible 
for a convention to be drafted dealing with problems of private international 
law in respect of environmental damage and welcomed the initiative taken 
by the Hague Conference. There are a great many grounds for this positive 
attitude: on the one hand, it was universally pointed out that for the time 
being there was no specific solution, either at domestic state level or at 
international level by means of a treaty, capable of satisfactorily settling the 
conflict of laws in regard to transboundary pollution. Moreover, recourse to 
general conflict rules in connection with tortious civil liability, primarily 
recourse to the lex loci delicti, did not seem sufficient, or at any rate it 
would not be adequate to provide both overall and detailed solutions to the 
specific problems arising out of liability for environmental damage. »6 


Another conclusion which emerged from this colloquium was that the negotiators of a 
possible Hague Convention should have a broad view and encompass in the attempt at 
unification not only the conflict of laws and of jurisdictions, but also certain aspects of 
procedural law, as well as relations with other conventions providing for indemnification 
from compensation funds and the important problem of insurance.  


The second activity on which the 1995 Note focused had to do with the assistance lent 
by the Permanent Bureau, at the request of the Secretariat of the Basel Convention on 
the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, in 
the negotiation of a protocol on liability and indemnification in case of damage resulting 
from transboundary movements and from the disposal of hazardous waste.7 


The Special Commission of June 1995 on general affairs invited “the Permanent Bureau 
to continue research into the feasibility and practicality of a convention on this topic as 
well as to take such measures as it considered necessary to carry the work forward.”8 At 
the Conference’s Eighteenth Session (1996), the same cleavage appeared as in 1993: 
Though several delegations stressed the breadth of the problems, particularly those of a 
political nature, linked to this topic, others responded by emphasising once again the 
importance they attached to it.9 In view of the Permanent Bureau’s workload and the 
budgetary restrictions of the Conference, the topics included in the agenda with priority 
were in the end limited to two (Convention on jurisdiction and the effects of foreign 
judgments, Convention on the protection of adults). It was none the less emphasised 
that the Permanent Bureau was to continue to “monitor/study/encourage” work in the 
area of environmental law.10 


                                                                                                                                                                   
subject of a publication containing all the reports and a summary of the discussions: CHRISTIAN VON BAR (ed.), 
Internationales Umwelthaftungsrecht I – Auf dem Wege zu einer Konvention über Fragen des Internationalen 
Umwelthaftungsrechts, Osnabrücker Rechtswissenschaftliche Abhandlungen, vol. 48, Cologne 1995. 


6 1995 Note, op. cit. (footnote 4), p. 75. 
7 This Protocol was finally adopted in December 1999; for a brief overview of the system that it provides, see infra 


p. 10. 
8 Proceedings of the Eighteenth Session (1996), Tome I, Miscellaneous Matters, The Hague 1999, p. 109. 
9  Ibid., pp. 241-243. 
10  Ibid., p. 243. 
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II. Nature and structure of the present note 


Given that the topic of civil liability resulting from transfrontier environmental damage 
has appeared now for a number of years in the agenda for the Conference, it seemed to 
us that it was necessary to draw up a somewhat more complete Note than is 
customarily prepared at this stage of the discussions. The purpose of the present Note, 
once again, is to give the experts some of the elements of information that are essential 
for deciding whether or not the Conference should prepare a Convention in this area. 
This involves in particular presenting the principal international instruments which have 
already been drawn up in this field and sketching, so far as can be done, the different 
subjects that might be dealt with in a possible Hague Convention.11 Conjoined around 
this principal purpose, this Note is divided into three parts.  


In the first part, we shall try to examine the extent to which it is conceivable to draw 
up unified rules dealing with conflicts of law in the area of environmental liability. The 
response to this question will depend in particular on the three following factors: the 
number and scope of the international instruments providing unified rules of substantive 
law in this field, the degree of the divergences that can be identified among the 
different national systems for dealing with civil liability resulting from environmental 
damage, and, finally, the possibility of finding connecting factors that are broadly 
acceptable.  


The second part will take up the questions of a procedural nature which are linked to 
an action claiming civil liability resulting from transfrontier environmental damage. It 
will examine in turn international judicial jurisdiction, some specific features of collective 
actions (class actions, citizen suits and actions brought by professional associations), 
the necessity for the plaintiff to have access to information in order to sustain his 
action, as well as the recognition and enforcement of foreign decisions.  


In the third part, we shall present the principal conventions establishing a framework 
of international co-operation in environmental matters. We shall also try to determine 
the specific areas in which a possible Hague Convention might provide rules on co-
operation. 


                                                        
11 During the Conference’s Eighteenth Session, a delegation had suggested that with a view to the next meeting of the 


Special Commission on general affairs and policy of the Conference, “a document be prepared in order to 
recapitulate what exists and what might yet be done in this area, in such a way that a decision might possibly be 
taken to make it a first priority for the following Session” (ibid., p. 242 – in French only). It is somewhat with this 
perspective that the present Note is submitted. 
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Part I: 
Civil liability resulting from environmental damage: 


an international and comparative law overview 


The principal purpose of this first part is to examine three essential factors which set the 
conditions for the drawing up of any Hague Convention. The preparation of a new 
private international law Convention only makes sense, to begin with, if international 
society has not succeeded in reaching agreement on a set of rules of unified substantive 
law, governing in a (more or less) exhaustive way the main legal issues raised by the 
topic which is to be dealt with. Indeed, if such a set of rules is in place, has been 
adopted on a broad scale and there is general satisfaction as to its functioning, the 
preparation of a private international law Convention no longer has any point. 
Consequently it is essential to commence our study by examining the number, the 
reach and the success of whatever international Conventions there are which establish 
unified rules of substantive liability, applicable in the event of transfrontier 
environmental damage (Chapter 1). Our attention will turn thereafter towards national 
comparative law. Attention will at first be drawn towards substantive law. Indeed, it 
would only be justified to draw up an international Convention if the national 
substantive laws differ as among each other. We shall enquire more particularly as to 
what are the main judicial means allowing for recovery, in the common law systems and 
in civil law systems, of reparations for loss resulting from environmental pollution. 
(Chapter 2). Finally, there will be the question of conflicts of laws. With a view to 
examining the different possibilities that might open up in this field to the Hague 
Conference, we shall present the principal solutions adopted by the legislators or 
national courts in order to determine the law applicable to a case of transfrontier 
pollution – this being an unfortunately too frequent example of torts committed from a 
distance (Chapter 3). 


Chapter 1  — Unified substantive law: the rules for civil liability set out in 
several international instruments 


I. Introduction: the approach followed 


The purpose of this first chapter is to present briefly the principal international 
instruments that establish a unified set of rules for civil liability in the event of 
environmental damage. Certain of these instruments set up rules of liability for 
negligence, others for objective liability (strict, absolute). Several instruments provide 
in addition sets of rules based on the civil liability of the operator, the State being able, 
in certain cases, to be subjected to a subsidiary form of liability.12 


Our presentation will not be geared however towards the various sets of rules 
established for liability, but rather towards the different types of activities or accidents 
covered by the Conventions. This choice is to be explained by the concern to identify 
the areas for which a unified set of rules for substantive liability has been put in place at 
the international level. What are, in other terms, the types of environmental 
catastrophies, for which unified rules for liability already exist? – this is the principal 
question of this first chapter (II). Starting from the assessment that will have been 
made, it will then be possible to better evaluate the real need for a Convention with a 


                                                        
12  It should however be pointed out that the provisions which deal explicitly with the international responsibility of the 


State are scarce (see none the less Art. 235, para. 1 of the United Nations Convention on the Law of the Sea). The 
lack of explicit provisions does not however preclude recourse to the general rules of international law, even though 
the cases bringing into question the responsibility of the State for damage caused to the environment by persons 
not acting on behalf of the State are exceptional. The case of the Trail Smelters has remained a unique case (in this 
case, Canada had been considered to be responsible in regard to the United States for damage caused by toxic 
fumes emanating from industrial plants situated on Canadian territory: arbitral award of 11 March 1941, in Recueil 
des sentences arbitrales, Vol. III, p. 1905). On the international responsibility of States in general, see BRIGITTE 


STERN, Responsabilite internationale, Dalloz, Répertoire de Droit international, Tome III, Paris 1998. 
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more general scope of application, such as the Lugano Convention of 21 June 1993 
which establishes rules of civil liability for damage resulting “from activities dangerous 
to the environment”. The analysis of this latter instrument (III) should then allow for 
more accurate weighing of the need for a worldwide private international law 
Convention that the Hague Conference might possibly draw up. 


Our first comments will bear therefore on the international instruments which have a 
very specific scope of application. These instruments deal with nuclear energy, 
petroleum and the carriage of dangerous goods. 


II. The instruments dealing with a specific area 


A. Nuclear energy 


At the beginning of the 1960’s, two international instruments dealing with the question 
of civil liability in the field of nuclear energy were negotiated. The first of these 
instruments is the Convention on Third Party Liability in the Field of Nuclear Energy 
(Paris Convention) 13 adopted 29 July 1960 under the auspices of the European Nuclear 
Energy Agency, a semi-autonomous body within the Organisation for Economic Co-
operation and Development (OECD).14 This Convention applies when a nuclear incident 
has occurred on the territory of a Contracting State, in so far as the damage caused has 
been suffered on the territory of another Contracting State.15 It has been supplemented 
by a Brussels Convention, signed on 31 January 1963, which institutes a 
complementary system of indemnifications drawn from public funds in the event of 
particularly costly damages.16 The second international instrument is the Convention on 
Civil Liability for Nuclear Damage (Vienna Convention), which was adopted on 21 May 
1963 under the auspices of the International Atomic Energy Agency (IAEA).17 Unlike the 
Paris Convention, the principal characteristics of which it takes on, the Vienna 
Convention’s mission is to be worldwide.18 


The Paris and Vienna Conventions existed for a long time independently from one 
another. It was only on 21 September 1988 that a linkage was established between 
them through a Joint Protocol.19 This Protocol entered into force on 27 April 1992. Its 
principal effect is to treat the parties that join it as if they were parties to both 


                                                        
13 The text of the Convention is reproduced, in English and in French, in W.E. BURHENNE (ed.), Droit international de 


l’environnement, Traités internationaux, Tome II, Kluwer Law International, under No. 960:57/011. 
14 In the 1970’s, with the accession of Australia and Japan, then the United States and Canada, the organisation 


changed its name and was transformed into the Nuclear Energy Agency. 
15 The Convention is now in force in most of the countries of Western Europe: Germany, Belgium, Denmark, Spain, 


Finland, France, Greece, Italy, Norway, Netherlands, Portugal, Sweden, Turkey and the United Kingdom. 
16 The text of the Convention is reproduced, in English and in French, in BURHENNE, op. cit. (note 13), under 


No. 963:10/01. 
17 The text of the Convention is reproduced, in English and in French, in BURHENNE, op. cit. (note 13), under 


No. 963:40/11. We should note that the IAEA adopted, in September 1997, a Protocol to Amend the 1963 Vienna 
Convention on Civil Liability for Nuclear Damage as well as a Convention on Supplementary Compensation for 
Nuclear Damage which puts in place a system of supplementary intergovernmental financing for the Vienna 
Convention. For the texts of these instruments (in English and in French), see BURHENNE, op. cit. (note 13), under 
Nos 963:40/A/001 and 997:92/001. These two latter instruments have not yet entered into force. The amending 
Protocol to the 1997 Vienna Convention significantly extends the geographical scope of application of the latter, 
since the Convention becomes applicable to nuclear damage, wherever suffered (Art. 3 of the Protocol modifying 
Art. IA of the Convention); however, it should be stressed that the legislation of the place of the nuclear installation 
may exclude from the scope of application all damage suffered in the territory of a non-contracting State. 


18  As of 13 April 1999, the Convention had 32 Parties; see the information given on the Website of the IAEA 
(http://www.iaea.org/worldatom/Documents/Legal/liability.html). It is however to be noted that the United States, 
Russia and Japan are not yet Parties to this Convention. 


19  Joint Protocol Relating to the Application of the Vienna Convention and the Paris Convention. The text of this 
Protocol is reproduced, in English and in French, in BURHENNE, op. cit. (note 13), under No. 988:78/001. 
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Conventions.20 Thus, the operator of a nuclear installation situated on the territory of a 
State Party to the Vienna Convention may be held liable for damage occurring on the 
territory of a State which is a Party to the Paris Convention and to the Joint Protocol; 
conversely, the operator of a nuclear installation situated on the territory of a State 
Party to the Paris Convention may be held liable for damage occurring on the territory 
of a State which is a Party to the Vienna Convention and to the Joint Protocol (Art. II of 
the Protocol). The Protocol contains in addition a rule of conflict of Conventions; it 
specifies that if a nuclear incident occurs in a nuclear installation, the applicable 
Convention is that to which the State on whose territory this installation is located is a 
Party (Art. III). 


The Paris and Vienna Conventions both apply to any death, any damage to persons, any 
loss of goods or any damage to goods caused by a civil nuclear incident occurring in a 
nuclear installation or in the course of carriage of nuclear substances to or from a 
nuclear installation.21 


Under both Conventions, civil liability is channelled to the operator of the nuclear 
installation.22 This is the person designated or recognised in advance by the national 
authorities as being the operator of the nuclear installation in question. The rules for 
liability established being objective in nature, the injured party does not have to prove 
that the operator was negligent. The injured person must on the other hand prove that 
the damage was due to a nuclear incident.23 The right to reparation for damage caused 
by the nuclear incident can also be exercised against the insurer or against any other 
person who has granted a financial guarantee to the operator, in accordance with 
Article 10 of the Paris Convention, if a right to direct action against the insurer or any 
person who has granted a financial guarantee is provided by the national law of the 
forum. An action for reparation must be commenced, under penalty of lapse of the 
right, within ten years from the time of the nuclear incident. 


During the negotiations for the Paris and Vienna Conventions, it quickly became 
apparent that the establishment of a set of rules for objective liability had necessarily to 
be accompanied by a limit on the amount of the compensation payable by the operator. 
In the official commentary on the Paris Convention, this principle of limited liability is 
justified by the fact that in the absence of such a limitation, it would have been 
impossible for the operators of nuclear installations to obtain the necessary insurance 
policies.24 


Although these rules can not really be referred to as worldwide, it must be pointed out 
that the international instruments establishing unified rules of civil liability for nuclear 
damages have been widely ratified.25 It is therefore permissible to doubt that a possible 


                                                        
20  Twenty States are now Parties to the Protocol; see information given on the IAEA Website 


(http://www.iaea.org/worldatom/Documents/Legal/liability.html). 
21  Arts. 3 and 4 of the Paris Convention; Arts. I and II of the Vienna Convention. The Protocol to Amend the Vienna 


Convention (see note 17) introduces in addition the concept of impairment of the environment in the definition of 
nuclear damage (Art. 2, para. 2 of the Protocol); thus, nuclear damage includes the costs of measures of 
reinstatement of an impaired environment, unless the impairment is insignificant. 


22  It should be noted that the channelling of responsibility provided for in Art. 6 of the Paris Convention is of a legal 
nature, and not economic. Therefore, liability can only apply against the operator of the installation, to the 
exclusion in particular of the suppliers and the manufacturers of bars of nuclear fuel. 


23  For a definition of the term nuclear incident, see Art. 1, para. a), sub-para. I, of the Paris Convention; it should be 
noted that under this definition the Convention applies not only in case of a sudden and unforeseen occurrence, but 
also where the damage is due to nuclear emissions resulting from the normal operation of the installation. 
Moreover, it is not necessary for the damage and the occurrence to be of a nuclear character; the system of liability 
provided for in the Paris Convention applies equally where, for example, an airplane crashes into a nuclear 
installation, causing nuclear contamination. 


24  Under Art. 7 of the Paris Convention, the maximum amount of the operator’s liability for the damage caused by a 
nuclear incident is set at 15 Million Special Drawing Rights (SDR). A higher or lower amount may be set by the 
legislation of a Contracting State; the amount may not however be less than 5 Million SDR. Under Art. V of the 
Vienna Convention, the State where the nuclear installation is located may limit the operator’s liability to 5 Million 
Dollars per nuclear incident. 


25  Two more international instruments dealing with nuclear incidents should be mentioned. One of these is the 
Convention of 17 December 1971 relating to Civil Liability in the Field of Maritime Carriage of Nuclear Material. This 
Convention had, at 30 June 1999, 14 States Parties (see the Internet site of the IMO at the following address: 
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Hague Convention on civil liability resulting from transfrontier environmental damage 
would be considered to be very useful in the context of nuclear incidents, especially 
since the instruments mentioned also contain rules on direct jurisdiction and the effects 
of judgments handed down abroad.26 


B. Petroleum 


1. The pollution risks created by international maritime transport of petroleum 


These past thirty years have been marked by an incredible number of devastating 
wrecks of big oil tankers – we mention here only the names “Amoco Cadiz”, “Braer”, 
“Maersk Navigator”, “Exxon Valdez” or, most recently, “Erika”. The first great 
catastrophe of this type had involved the “Torrey Canyon” which, on 18 March 1967, 
sank along the British coast of Cornwall. The disastrous consequences of this shipwreck 
had prompted the international community to establish a new set of rules for liability. 
The effort led to the adoption of the International Convention on Civil Liability for Oil 
Pollution Damage concluded at Brussels in 1969 under the auspices of the International 
Maritime Organisation (IMO).27 Since its entry into force on 19 June 1975, the 
Convention has been modified by additional protocols adopted in 1976, 1984 and 
1992.28  


The Brussels Convention sets up a system of objective liability channelled to the owners 
of ships (Art. III). It applies exclusively to “pollution damage” suffered in the territory, 
in the territorial sea, or in the exclusive economic zone of a Contracting State, as well 
as to preventive measures intended to avoid or to reduce such damages (Art. II). In 
return for the elimination of the requirement of negligence, the amounts of the 
indemnities payable are limited.29 The actual implementation of the 1969 Convention is 
ensured by means of the requirement of obligatory insurance (Art. VII, paragraph 1) as 
well as by the possibility of a direct action against the insurer (Art. VIII, para. 8). With a 
view to allowing for a supplementary indemnification of pollution victims who might not 
be able to obtain the payment of compensation by the persons who are liable – whether 
they be insolvent or impossible to identify – and to assuming in part the financial 
burden falling on the shipowners, it was decided in addition to set up an international 
fund, subscribed to by the oil companies (International Convention on the Establishment 
of an International Fund for Compensation for Oil Pollution Damage, Brussels 1971), 
with additional protocols of 1976, 1984, 1992).30 The private agreements entered into  


                                                                                                                                                                   
http://www.imo.org/convent/summary.htm). The other is the Brussels Convention of 25 May 1962 on the Liability 
of the Operators of Nuclear Ships. So far as we are aware, this Convention, which provides for strict liability of the 
operator (Art. II), has not entered into force; see BURHENNE, op. cit. (note 13), under No. 962:40/1. 


26 See infra, p. 47 et seq., and p. 67 et seq. 
27  The text of the Convention is reproduced, in English and in French, in BURHENNE, op. cit. (note 13), under 


No. 969:88/01. 
28  In its 1969 version, the Convention is in force in 75 States. The 1984 Protocol has not entered into force (see below 


note 34). The 1992 Protocol, laying down less strict conditions than did that of 1984, entered into force pn 30 May 
1996. As of 30 June 1999, it was applicable to 46 States (information drawn from the IMO website at the following 
address: http://www.imo.org). 


29  The liability limits were increased in the 1992 Protocol. In its new text, Art. V of the Convention allows an owner to 
limit his liability to 3 Million SDR (about 4.1 Million US Dollars) for a ship whose gross tonnage does not exceed 
5000 units; for a ship whose gross tonnage exceeds this number of units, the limit is 420 SDR (about 567 US 
Dollars) for each additional unit of gross tonnage. In no case can the total amount exceed 59.7 Million SDR (about 
80 million US Dollars). The shipowner however has no right to invoke these limits “if it is proved that the damage 
results from his own personal act or omission, committed with the intent to cause such damage, or recklessly and 
with knowledge that such damage would probably result” (Art. V, para. 2). 


30 As of 30 June 1999, the 1992 Protocol was in force in 44 States. 
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among shipowners (TOVALP31) and among oil companies (CRISTAL32) institute a 
“voluntary” system intended to indemnify the victims of pollution, in particular the 
governments which carry out actions for prevention or for rescue. These agreements 
constitute an inseparable element of the system of indemnification.33 


The shipwreck of the Amoco Cadiz, which occurred in 1978, brought to light the 
weakness of the system instituted by the 1969 and 1971 Conventions, in particular the 
vagueness surrounding the concept of “pollution damage” and the unduly low limits of 
liability. These problems were resolved, at least partially, by the adoption of the 1984 
protocol, modifying both Conventions. But the refusal of the United States to join this 
protocol prevented its entry into force. In 1992, a new revision was undertaken, 
involving this time less strict conditions for entry into force and an increase in the limits 
of liability.34 


Under Article I, paragraph 6, of the Convention, in the version of the 1992 protocol, 
pollution damage means: 


“a) the loss or damage caused outside of the ship by contamination 
following a leak or a discharge of petroleum from the ship, wherever 
this leak or discharge may occur, it being understood that the 
compensation paid on grounds of alteration of the environment other 
than profit lost as a result of this alteration will be limited to the cost 
of reasonable measures of restoration which have been or will be 
taken. 


b) the costs of the protective measures and the other losses or damage 
caused by these measures.” 


Originally, the Convention did not provide explicitly for indemnification of the lost profits 
due to the alteration of the environment. That had brought on divergent solutions in the 
application of the Convention by the different national jurisdictions.35, 36 


As with nuclear energy, it would seem, at least at first view, that the broad ratification 
of these specific instruments, which not only establish unified rules for liability, but also 
contain rules on jurisdiction and the effects of foreign judgments,37 reduce the 
usefulness that a possible Hague Convention might have for ecological disasters arising 
from the transport of petroleum by sea.  


2. The pollution risks arising from the exploitation of mineral resources from 
the seabed 


Following the explosion of a wildcat well off the coast of California in 1972 and the 
increasing exploitation of oil reserves in the North Sea, the international community  


                                                        
31 Tanker Owners Voluntary Agreement Concerning Liability for Oil Pollution 
32 Contract Regarding an Interim Supplement To Tanker Liability for Oil Pollution 
33 BOISSON DE CHAZOURNES/DESGAGNÉ/ROMANO, Protection Internationale de l’Environnement, Recueil d’instruments 


juridiques, Paris 1998, p. 947-948. 
34  The entry into force of the 1984 Protocol required ratification by six States each having oil tankers of gross tonnage 


of at least one million; in the 1992 Protocol, this number went to four. See also the explanations in footnote 92. 
35  BOISSON DE CHAZOURNES/DESGAGNÉ/ROMANO, op. cit. (footnote 33), p. 948. 
36  It should also be pointed out that on 30 November 1990, the International Convention on Oil Pollution 


Preparedness, Response and Co-operation was adopted at London under the auspices of the IMO. This Convention 
establishes preventive measures to avoid oil pollution and organises an effective preparation to combat oil spills. As 
of 31 December 1999, it was in force in 51 States (see the IMO website at the following address: 
http://www.imo.org/imo/convent/summary.htm). 


37  See infra, p. 47 et seq., and p. 67 et seq. 
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began to pay increasing attention to the danger resulting from offshore operations.38 At 
the initiative of the Government of the United Kingdom, the coastal States of the North 
Sea met at London in order to negotiate a Convention on liability for damage resulting 
from the search for and exploitation of mineral resources from the seabed. The text 
provides for objective liability of the operator of the installation involved (Art. 3, 
para. 1). The operator however has the right to limit its liability to 30 million Special 
Drawing Rights (Art. 6, para.1).39 


To date, this Convention has registered not a single ratification. There is a specific 
reason for this lack of enthusiasm. In fact, while the negotiations were going forward, 
the oil companies, in parallel, negotiated among themselves a liability agreement, the 
Offshore Pollution Liability Agreement (OPOL), which is comparable to the TOVALOP and 
CRISTAL arrangements mentioned above. In the event of an incident, the operator is 
liable for the entirety of the damage caused. If it is insolvent, OPOL assumes the liability 
up to the amount of 100 million Dollars, sharing the amount to be paid among the 
different partners. 


C. Carriage of dangerous goods 


The increase in transportation of dangerous goods, whether it be carried out by trucks 
or lorries, by boats, or by aircraft, creates an ever-mounting risk of physical and 
environmental damage. Growing awareness of this risk on the part of the international 
community finally led to the adoption, in 1989, of the Geneva Convention on Civil 
Liability for Damage Caused during Carriage of Dangerous Goods by Road, Rail, and 
Inland Navigation Vessels (CRTD).40 Though it was adopted under the auspices of the 
Economic Commission for Europe of the United Nations, the principal work of 
preparation of the Convention had previously been carried out within the International 
Institute for the Unification of Private Law (UNIDROIT). 


The basic rules for liability set out in Article 5 of the Convention may be described as 
objective liability, even though there are attenuations to this principle, particularly in 
the exculpatory clause in Article 5, paragraph 4, sub-paragraph c.41 The liability is 
channelled towards the transporter as being the one who controls the movement of the 
goods, the one that the victims can most easily identify and who can obtain insurance. 
The transporter has the right to commence a third-party action against any other 
person who might be held liable for the damage under the applicable national law. In 
addition, the principle of joint and several liability was adopted for damage caused in 
the course of operations for the loading and unloading of the goods. Under Article 9 of 
the Convention, the liability of the transporter is limited, but a Contracting State may 
avail itself of a reservation for the purpose of applying higher limits of liability or no limit 
on liability for damage arising from accidents taking place on its territory (Art. 24). 
Finally, the system of objective liability is accompanied by the obligation to cover this 
liability by insurance or by another financial guarantee (Art. 13). 


The geographical scope of the Convention is at once broad and restricted (Art. 2). It is 
broad in that the Convention applies both to internal and international carriage. On the 
other hand, it is somewhat restrictive since the damage must not only be caused by an 


                                                        
38  GABY BORNHEIM, Haftung für grenzüberschreitende Umweltbeeinträchtigungen im Völkerrecht und im Internationalen 


Privatrecht, Publications Universitaires Européennes, Série II, Vol. 1803, Frankfurt 1995, p. 98. 
39  Every action asserting liability must be brought before the courts of the State Party or Parties in which damage by 


pollution resulting from the occurrence has been suffered or before the courts of the State of control, i.e. the State 
Party to the Convention which exercises sovereign rights for the research and exploitation of the resources of the 
seabed and below in the region where the installation is located. 


40  See the Uniform Law Review 1989-1, p. 280/281 et seq.; the explanatory report by Malcolm Evans was published 
in the Uniform Law Review 1991-1, p. 76/77 et seq. 


41  This sub-paragraph provides that the transporter is exonerated from liability if he proves that “the consignor or any 
other person failed to meet his obligation to inform him of the dangerous nature of the goods, and that neither he 
nor his servants or agents knew or ought to have known of their nature”. 
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event occurring in a State Party to the Convention, but it must have been suffered on 
the territory of such a State. The result of this is that, in case of an accident causing 
damage in two different States, only the victims in State A will have a right to 
reparation under the Convention. 


Contrary to the instruments dealing with damage caused by nuclear energy or 
petroleum, mentioned above, the CRTD has not met with success since, more than ten 
years after its adoption, only two States have signed it (Germany and Morocco). No 
instrument of ratification has yet been deposited. The future of this instrument is 
consequently uncertain. In this field, a possible private international law Convention 
might therefore very usefully remedy a legal void.  


III. The Basel Protocol of 1999 on Liability and Compensation for Damage 
resulting from Transboundary Movements of Hazardous Wastes and their 
Disposal 


A. Introduction 


The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes 
and Their Disposal was adopted in 1989. It provides very strict regulation of the 
transboundary movements of hazardous wastes by establishing stringent procedures 
between Contracting States, and by organising co-operation in carrying out meticulous 
controls, so as to limit transboundary movements to the greatest possible extent and 
ultimately to contrive to eliminate hazardous wastes. A non-exhaustive list of these 
wastes is appended to the Convention. In March 2000, 133 States were Parties to this 
Convention.42 


It is a well known fact that the elaboration of rules on the questions of liability and 
compensation resulting from damage caused by transboundary movement of hazardous 
wastes had been envisaged by a number of countries during the negotiation of the 
Convention. As no agreement could be reached at that time, the compromise consisted 
of approving an article stating that the parties shall co-operate with a view to adopting, 
as soon as possible, a protocol setting out such rules (Art. 12 of the Convention). Ten 
years later, in December 1999, this Protocol was adopted by the Fifth Conference of the 
Parties to the Basel Convention.43  


B. Brief presentation of the regime set up 


A detailed presentation of the Protocol would go beyond the limits of this Note. Hence, 
we will restrain ourselves to a sketch of its most characteristic principles. 


Firstly, one has to underline that the Protocol establishes a regime of strict liability. 
Depending on when the damageable incident actually occurs, this strict liability is 
channelled to a different person: during an initial phase, the person who is notifying the 
transport in accordance with the Convention (the exporter) is liable for damage. This 
responsibility lasts until the disposer has taken possession of the hazardous wastes. 
Thereafter, the disposer is liable for any damage which may occur (Art. 4, para. 1).44 
According to Annex B of the Protocol, the financial limits for the liability shall be 
determined by the domestic law of the States Parties to the Protocol.  However, these 
limits may not be inferieur to the minimum requirements set by the same Annex. 


                                                        
42 28 States in Africa, 32 in Asia and the Pacific region, 27 in Western Europe and other parts, 19 in Central and 


Eastern Europe, 27 in Latin America and the Caribbean; lastly, the European Community is Party in its own right. 
Furthermore, the Convention has been signed by Afghanistan, the United States of America and Haiti. 


43 The full text of the Protocol is available on UNEP’s web-site (at the following address: 
http://www.unep.ch/basel/COP5/docs/prot-e.pdf). 


44 Art. 4 also provides for specific rules in particular situations, such as cases of re-import of wastes. 
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The designation of the person liable was one of the most debated questions during the 
negotiations. The solution embodied in the Protocol does indeed have the advantage of 
clarity, because it adopts a formalistic criterion which is probably easier to prove 
compared to the other solution advocated during the negotiations, i.e. the channelling 
of the liability to the person who is in operational control of the wastes. One has to 
admit though that the latter would probably have been a better reflection of the 
polluter-pays principle. 


The Protocol contains a rather broad definition of damage for which compensation may 
be sought. According to Article 2, paragraph 2, lit. c) of the Protocol, damage means 
“(i) loss of life or personal injury; (ii) loss of or damage to property other than property 
held by the person liable in accordance with the present Protocol; (iii) loss of income 
directly deriving from an economic interest in any use of the environment, incurred as a 
result of impairment of the environment, taking into account savings and costs; (iv) the 
costs of measures of reinstatement of the impaired environment, limited to the costs of 
measures actually taken or to be undertaken; and (v) the costs of preventive measures, 
including any loss or damage caused by such measures, to the extent that the damage 
arises out of or results from hazardous properties of the wastes involved in the 
transboundary movement and disposal of hazardous wastes and other wastes subject to 
the Convention”. 


The two first types of damage do not give rise to particular comments, save that they 
are also embraced by other conventions dealing with the protection of the environment. 
In the same way, it is more and more accepted that loss of income resulting from an 
impairment of the environment should be taken into consideration.45 The fact that costs 
for the reinstatement of the impaired environment are only to be compensated if 
measures are actually taken, or to be undertaken, is also common. As far as preventive 
measures (in the sense of Art. 6 of the Protocol) are concerned, they will in principle 
have been taken in the course of the incident and hence it will not be possible to dispute 
their existence. Compensation for both measures of reinstatement and preventive 
measures is subject in principle to the same limitation: only reasonable measures will 
be compensated (see Art. 2, para. 2, litt. d) and e)). This principle is designed to 
prevent any abuse that may take place. One may regret the absence of a provision 
defining what constitutes an impairment of the environment.46 


The scope of application of the Protocol is defined in Article 3. The structure of this 
provision is very complex, having no less than nine paragraphs and additionally various 
sub-paragraphs. The general rule is that the Protocol applies “to damage due to an 
incident occurring during a transboundary movement of hazardous wastes and other 
wastes and their disposal, including illegal traffic, from the point where the wastes are 
loaded on the means of transport in an area under the national jurisdiction of a State of 
export” (para. 1, first sent.). Only damage suffered in a State Party to the Protocol falls 
within its scope (para. 3, lit. a). However, according to the second sentence of the first 
paragraph, any State Party to the Protocol may, by way of notification to the 
Depositary, “exclude the application of the Protocol, in respect of all transboundary 
movements for which it is the State of export, for such incidents which occur in an area 
under its national jurisdiction, as regards damage in its area of national jurisdiction.” 
The effect of such a notification seems to be that if an incident occurs in the State of 
export, causing damage not only within the borders of that State but also in another 
Contracting State, the Protocol shall apply only to the victims of the latter State. The 
regime set up by the Protocol would, however, not apply to the victims of the exporting 
State. 


                                                        
45 See Art. I, para. 6 of the Brussels Convention on Civil Liability for Oil Pollution Damage, supra, p. 7. 
46 See the comments of THIERRY VAISSIERE, Le projet de protocole à la Convention de Bâle sur la responsabilité et 


l’indemnisation des dommages résultant des mouvements transfrontières de déchets dangereux et de leur 
élimination, Actualité et Droit international – Revue d’analyse juridique de l’actualité internationale, June 1999, 
(http://www.ridi.org/adi). 
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One may note that the transboundary movement of wastes is covered by the Protocol 
“until the time at which the notification of completion of disposal pursuant [to the Basel 
Convention] has occurred, or, where such notification has not been made, completion of 
disposal has occurred” (Art. 3, para. 2). 


IV. The Council of Europe’s Convention of 21 June 1993 on Civil Liability for 
Damage resulting from Activities Dangerous to the Environment (Lugano 
Convention)  


The Council of Europe’s Convention on Civil Liability for Damage resulting from Activities 
Dangerous to the Environment, signed at Lugano on 21 June 1993, “aims at ensuring 
adequate compensation for damage resulting from activities dangerous to the 
environment” (Art. 1).47 The three key terms of this description are damage, dangerous 
activities and environment. Now, it must be admitted that these three terms are given 
very broad definitions, thus endowing the Convention with a considerable substantive 
scope of application.  


A. The substantive scope of application 


1. The definitions 


Under Article 2, paragraph 1, the term “dangerous activity” means: 


«a) the production, handling, storage, use or discharge of one or more 
dangerous substances or any operation of a similar nature dealing 
with such substances;  


b) the production, culturing, handling, storage, use, destruction, 
disposal, release or any other operation dealing with one or more:  


- genetically modified organisms which as a result of the properties 
of the organism, the genetic modification and the conditions under 
which the operation is exercised, pose a significant risk for man, 
the environment or property;  


- micro-organisms which as a result of their properties and the 
conditions under which the operation is exercised pose a significant 
risk for man, the environment or property, such as those micro-
organisms which are pathogenic or which produce toxins;  


c) the operation of an installation or site for the incineration, treatment, 
handling or recycling of waste, such as those installations or sites 
specified in Annex II, provided that the quantities involved pose a 
significant risk for man, the environment or property;  


d) the operation of a site for the permanent deposit of waste.» 


The Convention applies on the other hand neither to damage arising from carriage nor 
to damage caused by a nuclear substance (Art. 4); also excluded from the scope of 
application are certain genetically modified organisms (Art. 2, para. 3). We note,


                                                        
47  The Convention also provides for preventive measures and measures of reinstatement. – The text of the 


Convention appears on the Council of Europe’s website (http://www.coe.fr/eng/legaltxt/150e.htm). For a 
description of the Convention, see in particular ALAIN PIPERS, The Lugano Convention on Civil Liability for Damage 
resulting from Activities Dangerous to the Environment and the Intents of the European Union with Regard to 
Reinstatement of the Environment, in VON BAR (ed.), op. cit. (note 5), pp. 199-201. 
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moreover, that Article 2, paragraph 2, contains a detailed definition of dangerous 
substances.48  


Several elements of the list set out above seem to us not to be free of all ambiguity. 
What is, for example, this significant risk for man, the environment or property to which 
reference is made several times? How can a uniform interpretation of these rather 
vague terms be ensured, etc.? 


The term “environment” likewise receives a definition which is very broad, since it 
includes not only “natural resources both abiotic and biotic, such as air, water, soil, 
fauna and flora and the interaction between the same factors”, but also “property which 
forms part of the cultural heritage” and “the characteristic aspects of the landscape” 
(Art. 2, para. 10). Here again, what is the property that forms part of the cultural 
heritage? How can we take into account the variety of these heritages? What is a 
characteristic aspect of a landscape in an international context? 


Finally, under Article 2, paragraph 7, damage means: 


« a) Loss of life or personal injury;  


b) loss of or damage to property other than to the installation itself or 
property held under the control of the operator, at the site of the 
dangerous activity;  


c) loss or damage by impairment of the environment in so far as this is 
not considered to be damage within the meaning of sub-paragraphs a 
or b above provided that compensation for impairment of the 
environment, other than for loss of profit from such impairment, shall 
be limited to the costs of measures of reinstatement actually 
undertaken or to be undertaken;  


d) the costs of preventive measures and any loss or damage caused by 
preventive measures, to the extent that the loss or damage referred 
to in sub-paragraphs a to c of this paragraph arises out of or results 
from the hazardous properties of the dangerous substances, 
genetically modified organisms or micro-organisms or arises or results 
from waste.” 


2. The system of liability 


The Convention establishes a system of objective liability chargeable to the operator 
(Art. 6). In order to guarantee concrete implementation of this principle, the Convention 
imposes on every State Party the obligation to ensure that “where appropriate, taking 
due account of the risks of the activity, operators conducting a dangerous activity on its 
territory be required to participate in a financial security scheme or to have and 
maintain a financial guarantee up to a certain limit, of such type and term as specified 
by internal law, to cover the liability under this Convention” (Art. 12). The victim does 
not have to bring any proof of fault, nor to establish the cause or the origin of the 
occurrence. On the other hand he or she must prove that there is a causative link 
between the occurrence and the damage suffered. The Convention does not provide any 
presumption of causation in this respect. It simply sets it out that when considering 
evidence of the causal link between the incident and the damage, the court shall take 
due account of the increased danger of causing such damage inherent in the dangerous 
activity (Art. 10). It goes without saying that this provision is less favorable to the 
victim than a presumption of causation. The reasoning behind this provision (ratio legis) 
is moreover difficult to understand. In fact, the question of taking into account an 


                                                        
48  This provision refers in its turn to Annex I of the Convention, which makes explicit reference to the Council Directive 


of the European Communities 67/548/EEC of 27 June 1967 (OJEC No. L196/1) on the approximation of the laws, 
regulations and administrative provisions relating to the classification, packaging and labelling of dangerous 
substances, as well as the Council Directive of the European Communities 88/379/EEC of 7 June 1988 (OJEC No. 
L187/14) on the approximation of the laws, regulations and administrative provisions of the Member States relating 
to the classification, packaging and labelling of dangerous preparations as adapted to technical progress by the 
Directive of the Commission of the European Communities 90/492/EEC of 5 October 1990 (OJEC No. L275/35). 







- 14 - 


increased risk inherent in a specific activity arises mainly in the context of a system 
based upon fault or negligence, since, by definition, these systems necessitate an 
enquiry into the conduct of the person whose liability may be engaged; the need for 
such an enquiry seems on the other hand to be less obvious in the context of a system 
of objective liability.49 


By virtue of the grounds for exemption set out in Article 8, the operator is not liable if it 
proves, for example, that the damage resulted from a “natural phenomenon of an 
exceptional, inevitable and irresistible character” (sub-para. a), from pollution “at 
tolerable levels under local relevant circumstances” (sub-para. d), or yet from “a 
dangerous activity taken lawfully in the interests of the person who suffered the 
damage, whereby it was reasonable towards this person to expose him to the risks of 
the dangerous activity” (sub-para. e). 


B. The geographical scope 


The geographical scope of the Convention is defined in Article 3. Under sub-paragraph a 
of this provision, the Convention applies to incidents50 occurring in the territory of a 
State Party, “regardless of where the damage is suffered”. In other terms, the 
Convention applies whether or not there is reciprocity: an injured person residing in a 
non-Contracting State may bring, before the courts of a Contracting State, an action for 
damages against the operator of a dangerous activity, while in the reverse situation, an 
injured person who resides in the Contracting State can not invoke the Convention 
before the courts of the non-Contracting State.51 Overall, the Convention seeks to 
establish a scope of application which is as broad as possible. This solution undoubtedly 
reflects greater and greater awareness of the issues of environmental damage. 


Praiseworthy though it may be, such an approach gives rise, however, to an obvious 
difficulty. One may doubt that all the States have the political will to adopt a text that 
imposes such a broad range of liabilities on its citizens and its industry.52 The possibility 
for a reservation contained in Article 35, which allows a State to apply the Convention 
only on the basis of reciprocity, apparently did not allay these fears, since at the time of 
the adoption of the treaty in 1993, several States, among them Germany, the United 
Kingdom, the Czech Republic and Ireland, already made known their refusal to sign the 
Convention. As of the first of August 1999, this treaty which is certainly a precursor, but 
possibly too ambitious, had received only nine signatures without any ratification.53 
Finally, let us note that the Convention may also be applicable under the mechanism of 
the conflict of laws extension set out in Article 3, sub-paragraph b: if the incident in 
question occurs in the territory of a non-Contracting State and the conflict of laws rules 
lead to the application of the law of a Contracting State, the Convention applies. No 
possibility for a reservation is provided in this situation. 


We shall come back later to two important provisions contained in the Lugano 
Convention, one bearing on the possibility of bringing a collective action (requests by 


                                                        
49  BOISSON DE CHAZOURNES/DESGAGNÉ/ROMANO, op. cit. (footnote 33), p. 949. 
50  For the purpose of the Convention, “incident” means “any sudden occurrence or continuous occurrence or any 


series of occurrences having the same origin, which causes damage or creates a grave and imminent threat of 
causing damage” (Art. 2, para. 11). 


51  It should be noted that the Lugano Convention also contains provisions dealing with judicial jurisdiction and the 
effects of foreign judgments; see infra, p. 49, and p. 67. 


52  For the same idea see CHRISTIAN VON BAR, Environmental Damage in Private International Law, Collected Courses of 
the Hague Academy of International Law, Vol. 268, p. 324. 


53  The countries which had signed the Lugano Convention are: Cyprus, Finland, Greece, Iceland, Italy, Liechtenstein, 
Luxembourg, the Netherlands and Portugal. Under its Art. 32, the Convention will enter into force three months 
after three States, including at least two Member States of the Council of Europe, have expressed their consent to 
be bound by the Convention. The status of signatures and ratifications of the Convention appears on the Council of 
Europe’s website (http://www.coe.fr/tablconv/150t.htm). 
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organisations)54 the other setting the conditions for access to information held by the 
public authorities and the operators.55 


V. The White Paper on Environmental Liability adopted by the Commission of 
the European Communities 


It should be pointed out here that on 9 February 2000, the European Commission 
adopted a White Paper on Environmental Liability.56 This document explores how a 
Community regime on environmental liability can best be shaped; it examines in 
particular how the polluter pays principle can best be applied to serve the aims of 
Community environmental policy. 


Having considered various solutions for a Community action (among them a Community 
Accession to the Council’s of Europe Lugano Convention or the elaboration of a regime 
for transboundary damage only), the Commission concludes that the most appropriate 
option is a Community framework directive on Environmental Liability. This directive 
should first provide for strict liability for damage caused by EC-regulated dangerous 
activities; this regime would cover both traditional damage (harm to health and 
property) and environmental damage (site contamination and damage to biodiversity). 
Secondly, the directive should provide for fault-based liability for damage to biodiversity 
caused by non-dangerous activities. More precise details regarding such a directive shall 
be defined after consultations. 


VI. A first assessment 


This initial survey allows one to draw the following two conclusions. First of all, a set of 
rules for civil liability which is unified, widely ratified and functioning satisfactorily, is in 
place only for two types of ecological catastrophes (nuclear energy and petroleum). It 
should be pointed out here that the Geneva Convention of 13 November 1979 on Long-
Range Transboundary Air Pollution – which is perhaps one of the most important 
instruments addressing the protection of the environment – does not deal with the 
question of liability for damages resulting from such pollution.57  


The second conclusion bears on the influence of a Convention of a general character, 
setting in place unified rules of civil liability for the other types of natural catastrophes. 
Such an instrument exists, to be sure, under the form of the Lugano Convention, drawn 
up by the Council of Europe, but it is doubtful whether this instrument will ever be 
widely ratified. From this point of view, a worldwide private international law Convention 
would come to fill a yawning gap. But before concluding that work aimed at the 


                                                        
54  See infra p. 62  et seq. 
55  See infra p. 66 et seq. 
56 The full text of this document is available on the Commission’s web-site (at the following address: 


http://europa.eu.int/comm/environment/liability/el_full.pdf). 
57  The text of this Convention, drawn up under the auspices of the United Nations’ Economic Commission for Europe 


(ECE), is reproduced, in English and in French, in BURHENNE, op. cit. (note 13), under No. 979:84. As of 25 October 
1999, this Convention had 45 States Parties, among them being Canada, the European Community, the Russian 
Federation and the United States. The basis for this Convention had been laid in the 1960’s, when scientists had 
found a link between sulphur emissions in Continental Europe and the acidification of lakes in Scandinavia. The 
Convention was the first international agreement to recognise both the environmental and health problems caused 
by the transborder movement of atmospheric pollutants and the pressing need for a solution on a broader scale. 
More recently, the appearance of problems of thinning-out of the ozone layer and of global warming have given to 
the question of long-range transborder atmospheric pollution priority ranking in the field of environmental 
protection. See also infra p. 71. 
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preparation of a Hague Convention on civil liability resulting from transfrontier 
environmental damage is justified, it seems necessary to study the different rights and 
remedies available, in the national laws, to persons who have suffered damages 
resulting from environmental pollution. Indeed, it is only if these means differ that a 
private international law approach is justified. Obviously, it is not possible to present 
here a complete comparative law study. We therefore simply focus on the possible 
differences which may exist between the common law and the civil law systems. This 
will be the thrust of the next chapter. 


Chapter 2  — National substantive law: overview of the principal judicial 
means for obtaining reparation for damage resulting from 
environmental pollution in common law and in civil law 


I. Overview of the judicial means provided in common law for obtaining 
reparation for environmental damage 


The classic means grounded in common law for obtaining reparation of damage are 
multiple. We shall limit ourselves to a brief presentation of the most important means 
and those which are most frequently invoked in the context of transfrontier 
environmental damage. In a first part, we shall examine liability under private law; this 
involves the theories of nuisance, trespass and negligence, as well as the celebrated 
rule of Rylands v. Fletcher which inaugurated a system of objective liability, the doctrine 
of the public trust and that of riparian rights (A). We shall then describe the liability 
provided for in a law, giving an overview of the situation in the United States (B). 


A. Private Liability 


1. Actions for private and public nuisance 


The actions for private and public nuisance are very often invoked in pollution cases. 
The tort of private nuisance designates an excessive and unreasonable hindrance to the 
private utilisation and enjoyment of real property.58  The action is based upon the 
interest that the plaintiff has in the property itself. The interests protected are multiple. 
These include the effective use of the property for residential, agricultural, commercial 
or industrial purposes, as well as the pleasure, comfort and enjoyment linked to the 
occupation of the immovable property.59 The most current causes of this environmental 
tort are air and water pollution, but noise pollution and visual pollution may likewise 
form the basis for a claim.60 


Standing to sue belongs to the person who has a property right or a legally-protected 
interest in the use and enjoyment of the property (in particular the occupant, the 
possessor, the lessee or the beneficiary of a servitude).61  


                                                        
58  Restatement, Second Torts, § 821D: «A private Nuisance is a non-trespassory invasion of another’s interest in the 


private use and enjoyment of land.» 
59  ISABELLE ROMY, Mise en œuvre de la protection de l’environnement – Des citizen suits aux solutions suisses, Fribourg 


1997, p. 31. 
60  Background paper drawn up by the Secretariat of the Commission for Environmental Cooperation, Access to Courts 


and Administrative Agencies in Transboundary Pollution Matters, Montreal, May 1999, p. 12. 
61  ROMY, op. cit. (footnote 59), p. 32; see also MARKESINIS/DEAKIN, Tort Law, 5th ed., Oxford 1999, pp. 435-438. 
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The question of knowing whether the tort of private nuisance is tied to the requirement 
or not of fault is among the most difficult and controverted. In a recent case 
(Cambridge Water), Lord Goff summarised the situation as follows: 


“[I]t is still the law that the fact that the defendant has taken all reasonable 
care will not of itself exonerate him from liability, the relevant control 
mechanism being found within the principle of reasonable user. But it by no 
means follows that the defendant should be held liable for damage of a type 
which he could not reasonably foresee. The development of the law of 
negligence in the past 60 years points strongly towards a requirement that 
such foreseeability should be a prerequisite of liability in damages for 
nuisance, as it is of liability in negligence.”62 


The system of strict or objective liability seems therefore to be losing ground in the field 
of nuisance. In general, the outcome of a case will depend on the reasonableness of the 
pollution and on the fact that damage has or has not been caused, as well as on its 
extent.63 


In order to constitute nuisance the encroachment must be excessive and unreasonable. 
The excessiveness is not found in the activities of the defendant, but in their 
consequences for the plaintiff. The assessment of these consequences is made from the 
point of view of an impartial and reasonable observer who weighs the different interests 
that are involved.64 


A public nuisance arises when there is excessive interference with a right or an interest 
which is common to the public in general. It does not necessarily presuppose that there 
is a hindrance to the use or enjoyment of a piece of real property.65 In order to be 
public, the nuisance must affect the interest shared by the public in general or by a 
community. Given the nature of these actions, only a governmental authority has, in 
general, standing to sue. A private person has standing to sue only if (s)he establishes a 
particular prejudice, distinct in nature and degree from that suffered by the members of 
the public in general (such as bodily injury or damage to that person’s property).66 


2. Trespass  


The tort of trespass may be defined as an encroachment on the interest in exclusive 
possession of an immovable property. Contrary to a private nuisance which requires 
only an interference in the utilisation or enjoyment and which may apply to the indirect 
effects of pollution (in particular through the atmosphere), the tort of trespass may be 
invoked only in response to a direct and immediate physical intrusion into possession. 
Consequently, the tort of trespass does not look to the damage caused by pollutants 
deposited on another parcel of land by the action of the air or water, or infringements 
caused by noise or vibrations.67 We note though that the courts often combine the torts 
of nuisance and trespass.  


                                                        
62  Cambridge Water Co. v. Eastern County’s Leather [1994] 1 All E.R. 53 (C.A. et H.L.). 
63  However, it should be pointed out here that the tort of nuisance is not dependent on the occurrence of actual 


damage: it suffices that the plaintiff has undergone significant discomfort or inconvenience; see Secretariat of the 
Commission on Environmental Co-operation, op. cit. (footnote 60), p. 12. 


64  ROMY, op. cit. (footnote 59), p. 33. 
65  Ibid., p. 35, with other references. 
66  If nuisance, in addition to encroaching on the public’s rights, impedes the use and enjoyment of the plaintiff’s real 


property, it is both public and private. The plaintiff may then bring her suit on both theories. 
67  Secretariat of the Commission on Environmental Co-operation, op. cit. (footnote 60), p. 13. 







- 18 - 


3. Negligence  


Among all the aspects of liability law in the common-law systems, the doctrine of 
negligence is undoubtedly one of those which is evolving the most rapidly.68 This 
doctrine allows for recourse against a defendant who has not acted with the degree of 
diligence that a reasonable person would have exercised in similar circumstances.69 The 
negligence looks to unpremeditated acts which none the less breach the obligation of 
prudence. It is for the plaintiff to prove that the defendant had a duty of diligence 
towards the plaintiff and that the conduct of the defendant was the immediate cause of 
the damage suffered. Thus, if the plaintiff proves, for example, that the defendant 
caused damage to the plaintiff while handling or disposing of toxic substances in a 
negligent or inadequate manner, reparation may be sought on the basis of negligence.70  


4. The rule of Rylands v. Fletcher (objective or strict liability) 


Under the famous decision in Rylands v. Fletcher, handed down by the House of Lords in 
1868,71 any person who, in the context of a non-natural utilisation of his real property, 
accumulates anything that may cause harm to his neighbour in case it flows out, is 
liable for all of the damage that is the direct consequence of this outflow.72  


The rule of Rylands v. Fletcher has, in general, been applied only to activities which are 
very dangerous, or of broad scope, or carry a risk of catastrophy (damming up large 
quantities of water, burning fields or disposing of toxic waste).73 It should also be 
emphasised that the courts have not developed a clear and precise definition of what 
constitutes a “non-natural” utilisation of a piece of real property.74 Over the years, the 
tendency of the courts has rather been to consider a utilisation as being “natural”, 
particularly where it represents a general interest for the public.75 This tendency of the 
courts has not failed to restrict the scope of the rule in Rylands v. Fletcher, at least in 
the environmental field. Recently, another restriction on the rule seems to have been 
introduced by the case law. In the Cambridge Water case, the House of Lords 
recognised that the defendant can only be held liable for the damage caused if it was 
foreseeable.76 Finally, the number of defenses that are available to the defendant has 
likewise contributed to limiting the scope of the rule in Rylands v. Fletcher (statutory 
authority, consent of the plaintiff, act of third party, act of God).77  


                                                        
68  MARKESINIS/DEAKIN, op. cit. (footnote 61), p. 67. 
69  See the decision of the House of Lords in the case of Donoghue v. Stevenson, 1932 A.C. 562. 
70  Secretariat of the Commission on Environmental Co-operation, op. cit. (footnote 60), p. 13. 
71  [1868] L.R. 3 H.L. 330. 
72  For a detailed analysis of this famous decision, see in particular MARKESINIS/DEAKIN, op. cit. (footnote 61), pp. 493-


508. 
73  Secretariat of the Commission on Environmental Co-operation, op. cit. (footnote 60), pp. 13-14. 
74  A specific utilisation can be “non-natural” in one case and “natural” in another, in function of the characteristics of 


the case in question. That explains why the operation of an explosives factory was considered to be a “non-natural” 
utilisation of a piece of property in 1921 (Rainbam Chemical Works v. Belvedere Fish Guano Co. [1921] 2 A.C. 
465), but “natural” in 1946 (Read v. J. Lyons & Co. Ltd. [1947] A.C. 156). According to Lord Porter’s opinion, what 
constitutes a “non-natural” or a “natural” utilisation is a question of fact “subject to a ruling of the judge as to 
whether the particular object can be dangerous or the particular use can be non-natural, and in deciding this 
question I think that all the circumstances of the time and place and practice of mankind must be taken into 
consideration so that what might be regarded as dangerous or non-natural may vary according to those 
circumstances”: Read v. J. Lyons & Co. Ltd. [1947] A.C. 156, 176. 


75  As for example with the storage of gas as a source of energy; see Dunne v. North Western Gas Board [1964] 2 Q.B. 
806. 


76  See MARKESINIS/DEAKIN, op. cit. (footnote 61), p. 500. 
77  Ibid., pp. 500-503. 
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In conclusion, it seems justified to affirm that strict or objective liability is, in general, 
less widespread in the common law than it is in many legal systems based on civil law.78 
The exception which confirms the rule comes to us from the United States, where the 
rule of Rylands v. Fletcher has not only been taken up and developed by the courts, but 
the federal Congress has also inserted a system of strict liability into several laws, of 
which CERCLA will be mentioned further on.79 


5. The public trust 


According to the doctrine of the public trust, the State is the trustee of certain natural 
resources, which it is to preserve and manage in the service of the public in general. 


The origin of this doctrine goes back to English common law. Taken up by American law 
in the 19th century, it fell into disuse after the Second World War, only to be 
resuscitated by an article published at the beginning of the 1970’s.80 Since then it has 
developed in all of the sister states of the United States of America, although 
unevenly.81 The theory is not accepted in Canada82 and seems no longer to be applied in 
the United Kingdom.  


According to the sister states, the theory of the public trust is based upon the common 
law, or upon legislation, or even upon the constitution (in particular in California). Even 
though several federal laws have taken up this concept,83 the theory of the public trust 
is above all a tool of the sister states. 


According to the classic conception of the theory of the public trust, the lands 
submerged by navigable waters are held in trust by the State in the interest of its 
citizens. In its capacity as trustee, the State has a duty to preserve and protect the 
public’s right to utilise these waters and lands for trade, navigation and fishing. Over the 
years, this classic triad has been enlarged to other forms of utilisation, in particular 
swimming and recreation.84 In addition, the theory of the public trust applies likewise 
nowadays to lakes, to the navigable watercourses themselves, and to other natural 
terrain such as swamps and prairies.85 


The fundamental point of the doctrine resides in the authority of the State to exercise, 
in its capacity as sovereign, surveillance and continuous control over the natural 
features which are subject to the trust.86 It should be noted that this principle does not 
prohibit transfer of the trust property to individuals. Indeed, such a transfer remains 
authorised to the extent that it is compatible with the goals and purposes of the public 
trust. In such a hypothesis, the property remains burdened by the obligations flowing 
from the trust. 


                                                        
78  Ibid., p. 500, note 50; see also pp. 504-508. 
79  See infra, p. 22 et seq. See also Section 19 of the Restatement 2nd on Torts: “(1) One who carries on an abnormally 


dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the 
activity, although he has exercised the utmost care to prevent the harm. (2) This strict liability is limited to the kind 
of harm, the possibility of which makes the activity abnormally dangerous.” This principle is however modulated by 
several exceptions provided at Section 520-4A. 


80  JOSEPH SAX, The Public Trust Doctrine in Natural Resource Law : Effective Judicial Intervention, 68 Mich.L.Rev. 471. 
81  ROMY, op. cit. (footnote 59), p. 44. 
82  Secretariat of the Commission on Environmental Co-operation, op. cit. (footnote 60). p. 14. This document however 


indicates that a similar concept has been created by the Law on the Environment of the Yukon and the Law on 
Environmental Rights of the Northwest Territories. 


83  See in particular Section 101 (16) of the CERCLA, 42 U.S.C. Sec. 9601 (160) 
84  ROMY, op. cit. (footnote 59), p. 46, with other references. 
85  Ibid., pp. 46-47. 
86  Ibid., p. 48. The scope of the State’s duties has in particular been defined by the Supreme Court in the case of 


Illinois Central Railroad v. Illinois, 146 U.S. 387, 453, 13 S.Ct. 110 (1892). In this case the Court decided that the 
Illinois Legislature did not have the power to transfer title to the shore and lakebed of Lake Michigan and that the 
State had the obligation to preserve the resources subject to the trust for use by the public. 
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The State may go to court in order to have the public trust respected; it may ask for an 
injunction or for monetary reparation for the damage caused to the environment if the 
law so permits.87 In practice, numerous actions are brought by the government itself, 
the defendant then being an individual person or enterprise, a local government or a 
public agency. On the other hand, the question of whether the members of the public 
are also authorised to go to court in order to defend the public trust is not clearly 
resolved in all the States. Let us simply note that several courts in the sister states have 
in fact accepted that a citizen may act as a private attorney general against the State, 
administrative agencies of the State or individual persons and enterprises in order to 
protect the public trust.88  


The doctrine of the public trust incontestably has the merit of emphasising the 
importance to humankind of certain natural resources, and ensuring special protection 
for them. It recognises in addition that the protection of the environment interests and 
concerns directly the members of the community on whom it confers the capacity to go 
to court. On the other hand, the doctrine has the disadvantage of protecting only 
specified property and not the entirety of the natural heritage. The principal attraction 
of the doctrine, that is: its flexibility and its capability to be adapted rapidly to new 
conditions or to different social values and priorities, is qualified by the fact that the 
duties which it imposes on the State are very vague. The range of discretion left to the 
courts also brings on uncertainties as to the reach of the protection that the doctrine 
grants.89 


6. Riparian rights 


The owner of a piece of real property bordering a watercourse has a series of riparian 
rights, which confer upon him or her the right for the watercourse to be maintained in 
its natural state, as well as the right of access and the right to utilise the water for 
domestic purposes. The owner may go to court and request an injunction or ask for 
money damages as against anyone who modifies in an unreasonable manner the 
watercourse, its flow or its quality.90 


B. Statutory Liability – overview of the situation in the United States 


In the United States, the birth of environmental law in its modern form dates back to 
the promulgation, in 1969, of the National Environmental Policy Act (NEPA) by the 
federal Congress. This law requires in particular that environmental impact studies be 
carried out before any federal action is taken which may have a significant impact on 
the quality of the environment. More generally, this law seeks to encourage harmony 
between humankind and its environment, and to prevent or eliminate damage to the 
environment and to the biosphere as well as to stimulate the health and well-being of 
human beings.91 The promulgation of the NEPA has been followed by intense legislative 
activity, both at the federal level and in the sister states.  


The first activity consisted of revising, in 1970, the Clean Air Act and reinforcing the 
powers of the federal authorities. The principal purpose of this law, which was revised 
again in 1990, is to protect and improve the quality of the air. While charging the sister 
states with the principal responsibility to apply the law and to reduce air pollution, this 
legislation imposes uniform minimal federal requirements. Under the law, it is the duty 
of the Environmental Protection Agency (EPA), an independent federal agency, to 


                                                        
87  ROMY, op. cit. (footnote 59), p. 52. 
88  For more details, see ROMY, op. cit. (footnote 59), pp. 52-53. 
89  For a more precise evaluation of the public trust doctrine, see ROMY, op. cit. (footnote 59), pp. 54-55. 
90  Secretariat of the Commission on Environmental Co-operation, op. cit. (footnote 60), pp. 14-15. This document also 


indicates that, in Canada, the provinces of Alberta, British Columbia, Manitoba, Newfoundland and Saskatchewan 
have eliminated these rights or have limited them to domestic use of the waters. 


91  For more information on the NEPA, see GROSSMAN/FINDLEY/REYNOLDS/WEINBERG, USA, in International Encyclopaedia of 
Laws, R. Blanpain (ed.), Vol. IV Environmental Law, Deventer 1999, pp. 41-46. 
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inventory the atmospheric pollutants which may put the public health and well-being in 
danger.  For each of them, the EPA must set down criteria for air quality that reflect the 
most recent scientific knowledge. The sister states have the duty to apply the standards 
imposed by the Clean Air Act by limiting the emissions coming from individual sources 
located on their territory. Each state of the federation must adopt a State 
Implementation Plan (SIP) which details the measures to be taken in order to reach as 
quickly as possible the air quality objectives set by the law. 


The Clean Air Act provides several mechanisms in order to ensure respect for the legal 
decisions it contains. Where a source violates the law or an SIP, the EPA administrator 
may in particular impose administrative penalties of a maximum amount of 25,000 US 
Dollars per day of violation, or yet bring a civil action seeking an injunction as well as 
the payment of civil penalties which likewise go up to 25,000 US Dollars per day. 


A system similar to that which we have just described was instituted by the Clean Water 
Act of 1977, through which the federal Congress affirmed its intent to clean up the 
waters, whatever might be the economic impact. This legislation provides for various 
sanctions against the person contravening the law itself or an authorisation to discharge 
water. The EPA administrator may, here again, institute a civil action in order to obtain 
an injunction, impose administrative fines in an amount ranging from a minimum of 
10,000 US Dollars to a maximum of 125,000 US Dollars, or yet bring a civil action in 
order to obtain the payment of civil penalties which may not however exceed 25,000 US 
Dollars per day of violation. 


Another important area in the framework of protection of the environment is the 
treatment of dangerous waste. In 1976, the Congress determined that the treatment of 
waste had become a problem of national importance and that federal action was 
indispensable in order to resolve it. It then promulgated the Resource Conservation and 
Recovery Act (RCRA). 


The RCRA regulates in detailed fashion the whole process, from generation to 
elimination, of the waste that the law defines as being dangerous. Under this law any 
official of the EPA or of one of the sister states who has an authorised program for 
dangerous waste has the power to inspect at any time the operation of an installation 
for the treatment, storage or elimination of dangerous waste. In case of violation of this 
law’s provisions or of authorisations for the handling of waste, the EPA administrator 
may in particular impose civil penalties in a maximum amount of 25,000 US Dollars per 
day of violation, bring a civil action for an injunction or yet bring a civil action against 
any person who contributes or has contributed to the creation of an imminent and 
substantial danger to health or to the environment resulting from the handling, 
treatment, storage, carriage or disposal of any solid or dangerous waste. We should 
note that the concept of creating an imminent and substantial danger is not defined in 
the RCRA, but that proof of actual damage is not required. 


The laws just mentioned do not include any provision on the civil liability of a polluter 
for the damage that may have been caused to the person or property of an individual. 
On the other hand, the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA) of 1980 and the Oil Pollution Act (OPA)92 of 1990 broadly


                                                        
92  Following the Exxon Valdez accident, which occurred in 1989 along the coast of Alaska, the United States finally 


decided to go its way alone and to leave off the efforts undertaken at the international level seeking to establish an 
unified system of civil liability for oil pollution (see supra p. 7 et seq). The Oil Pollution Act of 1990 (OPA) imposes 
strict liability on whoever has the control of the ship. It introduced no less than forty-one new regulations governing 
oil transport. To comply with them, the oil industry in the United States had to spend 17 Billion (U.S.) Dollars. In 
addition, the liability limits provided for in the OPA are considerably higher than those provided in the international 
instruments. Finally, the list of losses which may have to be indemnified under the Oil Pollution Act is very long. In 
spite – or perhaps because –of these Draconian measures imposed on the oil industry, transport costs went down, 
for the considerable expenses incurred in order to clean up oil spills were broadly attenuated, according to 
information which appeared in the French daily newspaper La Tribune of 18 January 2000, p. 28. 
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extended the civil liability of persons who are responsible for the disposal of toxic or 
dangerous substances, or for an accidental oil spill. 


Unlike the laws mentioned above, the CERCLA, also called the “Superfund Act”, does not 
seek to limit the pollution deriving from industrial installations. This law has for its 
principal purpose the remedying of damage caused to public health and the 
environment by the inadequate storage of toxic waste, as well as the clean-up of sites 
contaminated by dangerous substances.93 It should be noted that the CERCLA also 
contains a provision on citizen suits.94 The CERCLA imposes on the EPA administrator 
the duty to identify the sites contaminated by dangerous substances and to classify 
them in terms of the risks that they pose for health and the environment (in 1991, 
35,000 sites had been identified by the EPA; on 600 of them, clean-up measures had 
been commenced). The CERCLA also confers on the President of the United States the 
authority to take the necessary safety measures in case of a threat to public health or 
the environment, as well as to clean up sites already contaminated, whether abandoned 
or still in use. The government may either carry out itself the necessary actions and 
recover the costs for this from the person who is potentially liable, or yet it may order 
the latter to undertake the clean-up. The governmental activities are financed by the 
Superfund, which is fed in particular by the taxes levied on petroleum products and on 
dangerous waste, as well as by the actions brought with a view to recovering the costs 
of clean-up. The CERCLA provides for four categories of persons who may be liable: 


1) current owners and operators of the sites in issue; 


2) owners or operators of the sites at the time of disposition of the 
dangerous substances;  


3) any person who by contract or in any other way has organised the 
treatment and elimination of dangerous substances by any installation 
operated by a third party;  


4) any person who has transported these substances. 


Apart from the obligation either of reimbursing the costs of the actions undertaken by 
the government or by an individual, or of carrying out himself the clean-up measures 
ordered, the person liable is also bound to pay damages for the harm caused to the 
natural resources, their destruction or their loss.95 The CERCLA institutes a system of 
objective and joint liability. This liability is engaged under the following conditions: 


1) the site in question is an installation within the meaning of this law; 


2) in which there is produced an emission or threat of emission of a 
dangerous substance; 


3) the plaintiff has incurred clean-up costs in accordance with the National 
Contingency Plan; and 


4) the defendant falls within one of the four categories of liable persons 
provided for in this law. 


It should be noted that the plaintiff does not have to prove that the liable person 
actually caused the contamination. The defendant condemned to the payment of the 
costs incurred in remedying the pollution has the possibility of bringing suit against the 
other persons who may be liable in order to obtain recovery of the costs as between 
them. 


The CERCLA has been subject of serious criticism because of the costs engendered by 
the cascade of liabilities for which it provides.96 The clean-up of sites is not progressing 
at the desired rhythm, the costs of the measures undertaken by the EPA are enormous 
and exceed by far the funds that may be recovered from the liable persons and the 


                                                        
93  ROMY, op. cit. (footnote 59), p. 80. 
94  On citizen suits, see infra p. 61 et seq. 
95  ROMY, op. cit. (footnote 59), p. 82. 
96  Ibid., p.83 with other references. 
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funds which constitute the Superfund. A figure of 100 billion US Dollars has been 
mentioned.97 


II. Overview of the judicial means provided in a civil law system in order to 
obtain reparation for environmental damage 


In a civil law system, the obligation to repair environmental damage may above all flow 
from neighbourhood law, from a special rule on environmental liability or yet from the 
general principles governing civil liability.  


A. Neighbourhood law 


The principal attraction of a system based on the law of neighbours is that the person 
injured does not have to produce proof of fault. It suffices for him or her to demonstrate 
the causal link between the neighbour’s conduct and the damage suffered. An example 
of such a system for liability is to be found in Articles 679 to 684 of the Swiss Civil 
Code.98  


Under Article 684, first paragraph, “the owner is bound, in the exercise of his rights, 
especially in carrying out his industrial activities, to abstain from any excesses which 
may be detrimental to the neighbour’s property.” The second paragraph specifies that 
“there are prohibited in particular emissions of smoke or soot, unpleasant emanations, 
noise, vibrations which have a harmful effect and which exceed the limits of the 
tolerance that neighbours owe each other in view of the local usages, the location and 
the nature of the real property.”99 In order to decide on the existence of excess, the 
court should adopt an objective point of view and take into account the impressions of a 
reasonable person of average sensitivity, ignoring the griefs of the hypersensitive and 
the lack of reactions of those deprived of all sensitivity, and taking into consideration 
the totality of the circumstances of the concrete case in order to appreciate the different 
interests involved. The concept of neighbour is broad and is not limited to parcels of 
land which are contiguous or located within a precisely delimited perimeter. It includes 
the owner, holder of another interest in the land, farmer and tenant, as a general rule 
each possessor of a piece of real property who suffers harm from the fact that the 
owner, farmer, tenant or holder of another interest in a different immovable property 
goes beyond his or her property rights. 


We should recall that the liability provided for in Article 684 is based only upon 
objectively exceeding the property rights, but does not require at the same time that 
there be fault on the part of the owner of the real property which originates the 
damage. Moreover, in the framework of Article 684, it makes little difference whether 
the utilisation of the real property originating the damage is legal or not.100 


It should also be noted that in the majority of systems, actions based on neighbours’ 
rights concur with those founded upon the general rules governing civil liability for torts. 


                                                        
97  Ibid. 
98  In France, actions in tort for damage caused to the environment may also be based on the doctrine of troubles de 


voisinage. Liability for troubles de voisinage is based upon Art. 544 of the Civil Code, which defines ownership as 
“the right to enjoy and dispose of things in the most absolute way, provided that a use of them prohibited by the 
laws or by the regulations is not made.” Liability may be brought into play from the time when the vexations or 
emissions exceed an acceptable threshold, in view of the circumstances of time and place. For an overview of the 
different cases of application of Art. 544, see Megacode, Code civil, Dalloz 1995.1996, p. 423 et seq.; see also M. 
PRIEUR, Droit de l’environnement, 3rd ed., Paris 1996, no. 952. 


99  Art. 684 is a case of application of Art. 679, under which “[s]he who is harmed or threatened with harm because an 
owner exceeds his rights, may bring suit against this owner seeking that he restore things to their previous state or 
take measures with a view to eliminating the danger, without prejudice to any money damages.” For a recent 
application of these provisions, see in particular the decision of the Swiss Federal Tribunal 121 II 317. 


100  ATF 119 II 411. This question of the lawfulness of the utilisation of the real property at the origin of the damage is 
linked with that of the effects given to an administrative authorisation (operating permit) previously given to the 
landowner. Now the effects of such an authorisation on liability are not the same in the different systems; see, for 
example, FURRER/BÖLSCHER, Die Einbindung der Wirtschaft in umweltrechtliche Massnahmen, Bern 1999, pp. 119 and 
125-126. See infra, p. 40 et seq. 
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B. The special rules on environmental liability 


In recent decades, numerous States have adopted laws dealing with the protection of 
the environment. In the majority of the cases, these laws contain provisions dealing 
with liability for damage caused to the environment. Now the principles governing this 
liability vary from one country to the other. A detailed comparative analysis of these 
principles would exceed the scope of this Note. However several notable differences can 
be pointed out. 


The first concerns the nature of the liability which may be objective in nature (causal, 
strict) in certain States, or grounded in fault in others.101 Thus, environmental liability is 
tied to the existence of fault in the law of the Russian Federation of 19 December 1991 
on the protection of the environment (Art. 86 together with Art. 81), while such liability 
is of an objective nature in most of the other systems, such as the German and Swiss 
laws which provide for strict liability of the holder of an enterprise or an installation 
presenting a particular danger for the environment.102 But even within the framework of 
two legal orders as close as German law103 and Swiss law,104 the differences may be 
important. Thus, in Swiss law the liability is (to be sure) objective, but none the less 
conditioned by the illicit character of the activity causing damage, which is not the case 
in German law.105 In addition, while in German law the holder may be held liable, at 
least partially, for damage caused by normal use of its installation, the majority of the 
Swiss legal writers seem to accept that in these cases there will be complete 
exoneration of the defendant (Rechtfertigungsgrund).106 


Significant differences may also exist in respect of the definition and scope of the 
damage to be paid for. It should be pointed out first that the creation of a system of 
objective liability is often accompanied by a limitation of the amount to be paid,107 which 
has the effect in particular of allowing a “potential” polluter to buy insurance against the 
risk that it faces. The purely economic damages, such as the financial losses of a hotel 
due to a reduction in its clientele after an ecological disaster, are often excluded from 
the system of environmental liability.108 On the other hand, in Sweden and in Finland, 
these damages must be paid for when they are “considerable”.109 Finally, significant 
differences appear also as regards the damages to what is, properly speaking, the 
environment (ecological damages). These damages are often excluded from the 
provisions for environmental liability.110 In Greece, on the other hand, these damages 
are considered as being an infringement on the rights of personality. The damage 
caused to the environment is thus individualised, at least in relation to persons who are 
particularly affected by the infringement (as for example riparian landowners) and who 


                                                        
101  See the developments in VON BAR, op. cit. (footnote 52), pp. 307-313. For the evolution of the laws of the Nordic 


countries in particular, see MARIE-LOUISE LARSSON, The Law of Environmental Damage, Liability and Reparation, 
Studies in Law, Stockholm 1999, pp. 247-339. 


102  The difference is however modulated, since under Russian law, fault is presumed and it is up to the polluter to 
exonerate himself. Likewise, where dangerous activities are at issue, art. 1079 of the Russian Civil Code, which 
provides for strict liability, applies. For more details, see ALEXANDER NEUMÜLLER, Umwelthaftung in Russland, Berlin 
1997, p. 56 et seq. 


103  Law on Environmental Liability [Gesetz über die Umwelthaftung] of 10 December 1990, Bundesgesetzblatt, 1990, 
I 2643. 


104  Federal Law of 7 October 1983 on the Protection of the Environment (Art. 59a), Recueil systématique 814.01. 
105  FURRER/BÖLSCHER, op. cit. (footnote 100), pp. 119 and 126-127. 
106 Ibid. 
107 To give an example, the German Law on Environmental Liability sets a limit of 150 Million Deutschmarks (§ 15). 
108 This subject by itself would deserve an in-depth comparative law study. Work should undoubtedly be carried out in 


this area in the event that a Hague Convention on civil liability resulting from transfrontier environmental damage is 
to be drawn up. For a recent study, see JAN M. VAN DUNNE, Liability for Pure Economic Loss: Rule or Exception? A 
Comparatist’s View of the Civil Law – Common Law Split on Compensation of Non-Physical Damage in Tort Law, 
Revue européenne de droit privé 1999, pp. 397-428. 


109 Section 1, para. 2 of the 1986 Swedish Environmental Damage Act; 1994 Finnish Act on Compensation for 
Environmental Damage. See LARSSON, op. cit. (footnote 101), pp. 302 and 336. 


110 See for example Art. 59a, para. 1, second sentence, of the Swiss Federal Law of 7 October 1983 on the Protection 
of the Environment. 
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can therefore seek reparation of the damage.111 Under paragraph 5, second paragraph, 
of the Finnish law of 1994 on compensation for damage caused to the environment, 
ecological damage is to be compensated by payment of a “reasonable amount”, in 
function of the persistence of the troubles and of the damage.112 Moreover, other 
systems provide for the recovery of ecological damages through the interposition of the 
State, acting as a trustee of the environmental heritage.113 Thus in Italy he who 
nonchalantly violates environmental law must compensate the State for the damage 
caused. This compensation may in particular take the form of restoration of the affected 
environment to its previous state.114 Finally, the solution provided in the law of 19 
December 1991 of the Russian Federation on the protection of the environment 
deserves also to be mentioned.115 In case of harm to the “natural environment” 
(Art. 87), no evaluation is made of the damage caused. Instead, fixed rates of 
indemnities are applied. These rates are set in numerous legislative acts which thus 
attribute an abstract and normative value to a multitude of “natural items”, taking into 
account their ecological and commercial importance. This liability is said to be 
“substantive” (material’naja otvetstvennost). It is only in the absence of fixed 
indemnities that the actual costs of restoring the state of the affected environment 
ought to be taken into consideration in order to determine the money damages. In this 
second situation, it will be a case of application of what is referred to as “civil” liability 
(graž dansko-pravovaja otvetstvennost’). 


C. General rules dealing with civil liability 


In environmental matters, the general rules for civil liability may take on several 
different roles. They may first of all serve to complement the rules provided in a law on 
the protection of the environment (governing, for example, questions of the burden of 
proof or yet the availability of information to the injured party). 


The general rules of civil liability may in addition apply where the environmental liability 
is not dealt with in a specific law. This is in particular the case for Spain116 and for 
France, where Article 1384 of the Civil Code continues to play an essential role even in 
environmental matters.117 The French Civil Code originally provided only for exceptional 
cases of liability for damage caused by things: liability for damage caused by animals or 
by buildings. But, with industrial development, to require that victims prove fault on the 
part of the person whose liability they seek to engage would amount to depriving many 
among them of reparation. The French court decisions then isolated a phrase out of 
Article 1384 of the Civil Code, which was in reality a simple transition announcing 
subsequent provisions, and drew from it a general principle of liability without fault 
being proven: “a person is liable […] for the damage […] factually caused by […] the 
things that he has under his custody.”118 This text applies nowadays to anything which 
has caused damage, without distinction as to whether it was or was not activated by a 
human hand and without distinction as to whether it was dangerous or not. Thus there 
remain outside of the sphere of Article 1384 only those things for which special rules of 


                                                        
111 VON BAR, op. cit. (footnote 52), p. 314, with other references. 
112 MARKUS MÜLLER-CHEN, Entwicklungen im europäischen Umwelthaftungsrecht, Revue Suisse de droit international et de 


droit européen 1999, p. 231, with other references; LARSSON, op. cit. (footnote 101), p. 337. 
113 This solution is reminiscent of the doctrine of the public trust; see supra, p. 19 et seq. 
114 VON BAR, op. cit. (footnote 52), p. 315, with other references. 
115 The developments which follow are based on the explanations by NEUMÜLLER, op. cit. (footnote 102), p. 100 et seq., 


with numerous Russian references. 
116 For a presentation of the situation in Spain, see in particular KATJA FACH GÓMES, Acciones preventivas en supuestos de 


contaminación transfrontieriza y aplicabilidad del artículo 5.3 Convenio de Bruselas, Zeitschrift für Europarechtliche 
Studien 1999, pp. 583-607, esp. pp. 588-595. 


117 Art. 1384, para. 1 of the French Civil Code reads as follows: “A person is liable not only for the damage he causes 
by his own acts, but also for that which is factually caused by the persons for whom he must answer, or by the 
things that he has under his custody” (translation by the Permanent Bureau). 


118 See in particular the Jand’heur decision of the French Cour de cassation (Ch. Réun. 13 February 1930, D.P. 
1930.1.57). 
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liability exist, such as exist for radioactive matter. On the other hand, Article 1384, 
paragraph 1, continues to be applicable for determining, for example, the liability of a 
manufacturer of chemical products in case of damage caused by gas which escapes 
from its factory. In order to be held liable, the defendant must be the custodian of the 
thing which originates the damage. That person is the custodian who has “the use, the 
direction and the control of the thing.”119 The custodian may not exonerate himself or 
herself by proving that he or she has committed no fault, in other words has conducted 
himself or herself as a reasonable and prudent person. She may discharge herself of 
liability only by establishing that the damage is due to an independent cause (accident 
or force majeure). 


The Italian Civil Code contains a similar rule in its Article 2051. However, contrary to the 
French Civil Code, it also provides a particular basis of liability for anyone engaging in a 
dangerous activity: if, in the context of such an attività pericolosa some damage is 
caused, the entrepreneur is held liable, unless he or she proves that he took all the 
measures that would be adequate to prevent the damage. 


III. Preliminary conclusions from the overview of different national systems 
dealing with liability for damage resulting from environmental pollution 


This review of various national systems of environmental liability has brought out 
important disparities, not only between States having distinct legal cultures, but also 
between States of similar legal culture. This result is not truly surprising, taking into 
account the difficulty and the technical nature of the subject. It seems clear that these 
differences as to the principles of liability and their manner of application engender the 
need for conflict of laws rules.120 The next chapter will examine the different solutions 
which may be envisaged in this field. 


Chapter 3  — The conflict of laws in the field of environmental liability 


The purpose of this chapter is to examine the problems linked with the conflict of laws 
in the area of civil liability resulting from transfrontier environmental damage. At first, 
we shall try to examine the extent to which these questions have already been the 
subject of international regulation (I). The different approaches taken by the legislators 
or by national courts will be examined in a second part (II). 


I. The international instruments 


In this first section, we shall mention to begin with the international instruments bearing 
more particularly on the protection of the environment (A), before turning towards the 
instruments of a general character (B). 


A. The instruments bearing on the protection of the environment 


We shall distinguish once again between the instruments that deal with a field or a 
specific activity (1) and those that deal with the environment in general (2). 


                                                        
119 Uniform case law culminating in the Franck decision (Ch. réun. 2 December 1941, D.C. 1942.25). 
120 See this point already in the 1992 Note, op. cit. (footnote 2), p. 19. 
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1. The instruments dealing with a specific activity 


The international instruments dealing with environmental liability in a specific field 
rarely contain rules of conflict of laws. These treaties have as their principal purpose the 
creation of unified rules of substantive law, with the result that conflict of laws rules 
become pointless.121 There are however some exceptions which moreover adopt 
divergent solutions. 


The Paris Convention of 1960 on Third Party Liability in the Field of Nuclear Energy lays 
down first of all the principle that the court which has jurisdiction is to apply the 
Convention’s provisions without any discrimination founded upon nationality, domicile or 
residence (Art. 14).122 For any question with which the Convention does not deal, the 
court applies its national law, including the rules of private international law that are not 
affected by the Convention. The nature, form and extent of reparation, as well as the 
equitable sharing out of indemnities, are governed, within the limits set out in the 
Convention, by the national law (Art. 11). 


Mention may also be made in this context of the London Convention for the Prevention 
of Pollution from Ships, adopted on 2 November 1973 within the framework of the IMO. 
The structure of this instrument – commonly called the MARPOL [Marine Pollution] 
Convention – is complex, since it consists, in addition to the main treaty, of three 
Protocols, five annexes and nine appendices, all accompanied by twenty-six resolutions 
adopted by the London Conference that had drawn up all the texts. Amendments were 
made in 1978 by a Protocol and its appendices.123 We simply mention here that under 
Article 4, paragraph 1, of the main Convention, “any violation of the requirements of the 
present Convention shall be prohibited and sanctions shall be established therefor under 
the law of the Administration of the ship concerned wherever the violation occurs.” 
However, where the violation is committed “within the jurisdiction of any Party to the 
Convention”, it “shall be prohibited and sanctions established therefor under the law of 
that Party” (Art. 4, para. 2). 


Conflict of laws rules for nuclear matters are also found in the Agreement of 22 October 
1986 between the Swiss Confederation and the Federal Republic of Germany on the 
subject of civil liability in nuclear matters. Under Article 4 of this Agreement, the courts 
of the State on the territory of which the harmful event occurred, apply their own law 
(lex fori). 


A different route was taken by the Bilateral Agreement of 19 December 1967 between 
Germany and Austria on the effects of the establishment and operation of the Salzburg 
Airport on the territory of Germany. Under this Agreement, the German courts have 
exclusive jurisdiction to decide upon actions concerning harmful effects linked to the 
operation of the Salzburg Airport on German territory; but under Article 4, paragraph 3, 
of this Agreement, the German courts will apply the law that is the most favorable to 
the injured party (Günstigkeitsprinzip).124 


2. The instruments that do not deal with a specific area 


The Nordic Convention of 1974 on the Protection of the Environment sets out, in 
Article 3, provisions on international judicial jurisdiction.125 Under this Article, an action 
for damages must be brought before the courts of the State from which the pollution 
emanates. Now Article 3 also contains a rule dealing with the applicable law. Under its 
paragraph 2, the request for damages “shall not be judged by rules which are less 


                                                        
121 VON BAR, op. cit. (footnote 52), p. 360; MANFRED WANDT, Deliktsstatut und internationales Umwelthaftungsrecht, 


Revue suisse de droit international et de droit européen 1997, pp. 151-152. 
122 See supra p. 5 et seq. 
123 As of 30 June 1999, the Convention (in its 1978 version) was in force in 108 States with Annexes I/II, in 91 States 


with Annex III and in 94 States with Annex V. Annex IV has not yet entered into force. 
124 For a more general presentation of the Günstigkeitsprinzip, see infra pp. 30 and 32. 
125 See infra, p. 49. 
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favourable to the injured party than the rules of compensation of the State in which the 
activities are being carried out”. This is not a conflict of laws rule in the classic sense. 
The court seised must, initially, determine the law applicable by virtue of its own private 
international law. The result reached by application of this law must, in a second stage, 
be compared with the result that would be obtained through application of the 
substantive rules of the State where the activity in question was exercised. The principle 
underlying this provision is, once again, the application of the rule which is the more 
favorable for the injured party (Günstigkeitsprinzip). Thanks to this reservation, the 
injured party does suffer no major disadvantage linked to the designation of the judicial 
jurisdiction of the State from which the pollution emanates. 


B. Towards a Community instrument on the law applicable to torts (Rome II) 


This section has for its purpose to present the principal developments concerning the 
drafting, within the European Community, of a Community instrument on the law 
applicable to torts. This instrument, called in the Community jargon “Rome II”, is 
intended to complement the Rome Convention of 19 June 1980 on the Law Applicable to 
Contractual Obligations. 


1. A new context 


A brief reminder should be made of the fact that the legislative jurisdictions of the 
European Community in the area of private international law have recently been 
redefined by the Treaty of Amsterdam, which modifies the Treaty on the European 
Union and the Treaty establishing the European Community.126 The Treaty of Amsterdam 
in particular transferred “judicial co-operation in civil matters” from the third pillar of 
the European Union’s treaty – an intergovernmental pillar – to a new heading of the 
European Community’s Treaty, entitled “visas, asylum, immigration and other policies 
linked with the free circulation of persons”, which confers on the Council of the 
European Union the power to adopt measures also for private international law matters. 
In accordance with Article 61 of the European Community treaty, these new 
jurisdictional powers look towards “establishing progressively an area of freedom, 
security and justice”. The same provision sets it out that, from this viewpoint, the 
Council is to draw up “measures in the field of judicial co-operation in civil matters as 
provided for in Article 65” (sub-para. c). In its turn, Article 65 sets it out that these 
measures are intended inter alia to promote “the compatibility of the rules applicable in 
the Member States concerning the conflict of laws and of jurisdiction” (sub-para. b). 


With a view to better defining the objectives having priority and a calendar of the 
measures necessary for the achievement of the space of liberty, security and justice 
envisaged by the Treaty of Amsterdam, a plan of action was adopted by the Council at 
the beginning of December 1998, then presented to the European Council meeting in 
Vienna several days later.127 Now this plan provides expressly that a legal instrument on 
the law applicable to torts is to be drawn up in a period of two years after the entry into 
force of the Treaty of Amsterdam.128  


A first draft of a Convention was presented in an internal working document prepared 
by the Austrian presidency of the Union in November 1998. This draft did not provide 
any explicit provision for injury caused to property or persons by environmental 


                                                        
126 The Treaty of Amsterdam entered into force the 1st of May 1999. 
127 Council and Commission Action Plan of 3 December 1998 on how best to implement the provisions of the Treaty of 


Amsterdam on the creation of an area of freedom, security and justice, OJ C 19 of 23 January 1999. 
128 No. 40 of the Plan. 
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damage. Since then, a working group has been formed and negotiations begun,129 but at 
the time of writing, it is still too early to evaluate the content of this future instrument, 
which ought to take the form of a Community regulation.130 


2. The proposal of the European group on private international law 


In the context of the same initiative, it should be noted that the European Group on 
Private International Law has drawn up a Proposal for a European Convention on the 
Law Applicable to Torts.131  


For torts (as for quasi-contractual obligations) the linkage as a matter of principle is 
with the law of the country with which the situation has the closest connection. This 
principle is filled out and made more concrete by general presumptions which vary 
according to the various hypotheses of torts. These presumptions are moreover subject 
to an exception where the situation shows closer connections with another country.132 
But the proposal also contains some special presumptions, among these being one that 
bears expressly on injury to the environment (Art. 4, sub-para. c). This presumption 
reads as follows: 


“in case of damage or injury to persons or goods, resulting from harm to the 
environment, [it shall be presumed that a non-contractual obligation is most 
closely connected] with the country in which the damage or injury occurred 
or is likely to occur. ” 


Apart from of the linkage to the law of the place of the damage, it can be noted that this 
proposal also envisages situations in which the damage has not yet occured, but 
threatens to occur; this is, in our opinion, a welcome clarification to the benefit of those 
referred to as potential victims. 


II. The national rules 


A. The special conflicts rules concerning environmental damage 


The instances of national legislation providing a special conflicts rule for environmental 
damage can still be counted on the fingers of one hand. Among the laws in force, Swiss 
private international law as yet constitutes the sole exception to our knowledge; but a 
proposal for an express rule in this matter has also been formulated in Japan. These two 
rules, which choose different approaches, are explained below.  


                                                        
129 It should be pointed out that the Hague Conference does not participate in these negotiations. 
130 See, for a very recent presentation of the status of the discussions, ROLF WAGNER, Ein neuer Anlauf zur 


Vereinheitlichung des IPR fur ausservertragliche Schuldverhältnisse auf EU-Ebene, EuZW 1999, pp. 709-714, where 
it is indicated that the working group might favour as a general rule for torts committed from a distance the 
application of the law of the place of the damage (p. 711). 


131 The text in French, adopted at the Eighth Annual Meeting of the Group held at Luxembourg 25-28 September 1998, 
is reproduced in RCDIP 1998, pp. 802-807, and in IPRax 1999, pp. 286-288. The English translation is reproduced 
in NILR 1998, p. 465. 


132 See art. 3 of the proposal, which reads as follows: 


“1 A non-contractual obligation arising out of a harmful event shall be governed by the law of the 
country with which it is most closely connected. 


2 When the author of the damage or injury and the person who suffers damage or injury are 
habitually resident in the same country at the time of the event, it shall be presumed that the 
obligation is most closely connected with that country. 


3 When the author of the damage or injury and the person who suffers the damage or injury are 
habitually resident in different countries at the time of the harmful event, and the event which 
caused or is likely to cause the damage or injury and the damage or injury occurred or are likely to 
occur in the same country ,it shall be presumed that the obligation is most closely connected with 
the latter country. 


4 The presumptions in paragraphs 2 and 3 shall be disregarded if it appears from the circumstances 
as a whole that the obligation is more closely connected with another country. 


5 In determining the country which has the closest connection, regard shall be had to any pre-
existing or contemplated relationship between the parties.” 
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1. Switzerland – the Günstigkeitsprinzip  


The law applicable to torts is governed by Articles 132 to 139 of the Federal Law on 
Private International Law (LPIL). The provisions are divided into two sections. The first 
consists of Articles 132 and 133. Article 132 provides the possibility for a choice of the 
applicable law which, however, is limited to the law of the forum, in other words Swiss 
law; moreover, this choice can only be made after the event causing the damage has 
occurred. As for Article 133, it provides for a general connecting factor which applies 
whenever the parties have not reached agreement on the applicable law. The second 
section consists of Articles 134 to 139. This second section consists of particular rules, 
one of which is devoted to harmful emissions coming from an immovable property 
(Art. 138).133 It should be noted that in Swiss internal law these claims derive from real 
property rights (neighbours’ rights).134 The legislator therefore has adopted a different 
characterisation in private international law, since this provision is found in the chapter 
(of the LPIL) devoted to the law of obligations (section on torts).135 Article 138 reads as 
follows: 


“Claims resulting from harmful emissions coming from an immovable 
property are governed, at the choice of the injured party, by the law of the 
State in which the real property is located or by the law of the State in 
which the result was produced.” 


This provision envisages situations such as emissions from an industrial installation 
(examples being emissions of smoke or gas), the noise of air traffic coming from 
airports located close to a frontier, pollution of watercourses, air, etc. 


The Swiss legislator did not want to decide in favour of one or the other of the two laws 
which enter into consideration in such a transfrontier situation, either the law of the 
State in which the real property is located or the law of the State in which the result 
was produced. Article 138 LPIL makes the interest of the injured party prevail, that 
party being able to choose between these two laws. Contrary to a choice of the 
applicable law (Art. 132), this option is exercised unilaterally. The injured party thus 
profits from the application of the law which is more favorable to him or her 
(Gunstigkeitsprinzip); as for the party who has caused the emissions, he or she will 
have to submit to the law that is more restrictive from the point of view of the exercise 
of his or her rights as owner.136 


Article 138 does not set out the manner in which the injured party is to choose. It 
seems obvious however that the injured party must subject his or her claims, to the 
extent that they flow from a specific occurrence, to a single law. Indeed, it would 
scarcely be in line with the purpose of this provision to permit the injured party to vary 
his or her choice as a function of the claim invoked or according to the legal issue in 
question. That would obviously bring on very complex and unforeseeable legal 
situations for the defendant.137 It should also be noted that the question as to what law 


                                                        
133 The relationship between Art. 132 (possibility to choose the applicable law) and Arts. 134-139 (devoted to 


particular types of torts) is controverted. The question which is posed is whether the parties to the litigation may 
also choose the applicable law for the cases enumerated in Arts. 134-139, or whether this possibility is limited to 
the general hypothesis set out in Art. 133. The response to this question is not easy and the legal writers are 
divided. Drawing support from a systematic interpretation of the law, certain authors would exclude Art. 132 from 
the scope of application of Arts. 134-139; indeed, Art. 132 is placed under the marginal notation “in general” and 
ought not therefore apply to number 2 which bears the title “in particular” (along these lines is ANDREAS BUCHER, Les 
actes illicites dans le nouveau droit international privé suisse in Le Nouveau Droit International Privé Suisse, 
Publication CEDIDAC, vol. 9, Lausanne 1988, pp. 107-141, at 116). On the other hand, literal and historic 
interpretations tend to give Art. 132 a broader role which would allow, at least for certain of the hypotheses 
envisaged in Arts. 134-139, the possibility to be given to the parties to choose the applicable law. 


134 See supra p. 23 et seq. 
135 BERNARD DUTOIT, Commentaire de la Loi fédérale du 18 décembre 1987, 2nd ed., Basel 1997, at Art. 138, no. 2; see 


also VON BAR, op. cit. (footnote 52), pp. 361-363, with other references. 
136 Arts. 135 (products liability) and 139 (harm to the personality) of the LPIL also confer on the injured party a choice 


between several alternative connected laws. 
137 BUCHER, op. cit. (footnote 133), pp. 107-141, at 136. 
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should be applied when the injured party makes no choice is still subject to very much 
controversy in Swiss law.138 


The term “claim” in the sense of Article 138 includes not only suits for damages, but 
also actions for the elimination, cessation, or (physical) repair of the damage, as well as 
requests for protective or preventive measures. Let us note that Article 138 concerns 
only claims brought against private persons, to the exclusion of States.139 


The other damages to the environment which do not constitute emissions in the sense 
of Article 138 (for example, damage caused by the toxic vapours resulting from the 
explosion of a tanker truck or lorry), fall under Article 133, by virtue of which the law of 
the State where the result was produced is applicable, if the person causing it should 
have foreseen that the result would be produced there. 


2. Japan – the lex damni (law of the place of the damage) 


The principal source of private international law in Japan is the Horei, adopted in 
1898.140 The Horei did, to be sure, undergo an important revision in 1989, but this 
reform dealt essentially with the conflict rules of marriage and of parental relations. The 
other parts of the Horei, in particular those dealing with contracts and torts, have not 
undergone a major revision since 1898. A study group was formed in 1990 with the task 
of revising the provisions on the law which is applicable in contractual matters and in 
torts. The group presented the results of its work at the 91st meeting of the Private 
International Law Association of Japan, which was held at Hitotsubashi University, on 
10 October 1994. Taking into consideration the comments made during this meeting, 
the group reexamined its proposal and presented a new draft of articles.141 


Article 12 of the reworked draft contains a specific rule for environmental pollution, 
which reads as follows: “Liabilities for damage arising from environmental pollution shall 
be governed by the law of the place where the injury occurs”.142 The proposal is followed 
by a brief commentary. It is specified there that with a view to protecting the interests 
of the injured persons, it is “considered necessary and sufficient to apply the law of the 
place of injury”.143 The commentary states in addition that the application of the law of 
the place of the damage is required where this law confers broader protection to the 
victims than does the law of the place of the wrongful conduct. On the other hand, the 
application of the victim’s law is considered to be sufficient even if the law of the place 
of the wrongful conduct grants broader protection to the victims.144 The commentary 
points out, moreover, that application of the law of the place of the wrongful conduct 
seems unjustified in cases of environmental pollution, since this place may be entirely 
fortuitous as regards the persons injured.145 Finally, the commentary sets it out that the 
law of the place of the damage should apply even if the person causing the damage “did 
not predict the occurrence of the damage in that place”. Indeed, according to the 
commentary, “it is not unreasonable to expect the tortfeasor to foresee the place of 
injury in the case of environmental pollution, while the degree of expectation should be 


                                                        
138 On the question of the implementation of the injured party’s choice in general, see JAN VON HEIN, Das 


Günstigkeitsprinzip im Internationalen Deliktsrecht, Tübingen 1999, pp. 222-268; on the specific question of finding 
the applicable law where the injured party does not make a choice, ibid., pp. 239-242, with other references. It 
should be pointed out however that the latter question posed seems to us to be largely theoretical in so far as the 
court has an obligation to inform the injured party of the possibility to make a choice which is offered to him (at 
least according to the majority opinion of the writers). 


139 On the subject of Art. 138, see DUTOIT, op. cit. (footnote 135), pp. 399-400. 
140 Law No. 10 of 21 June 1898, as amended by Law No. 27 of 1989. 
141 See Draft Articles on the Law Applicable to Contractual and non-Contractual Obligations (1), The Japanese Annual 


of International Law No. 39 (1996), and Draft Articles on the Law Applicable to Contractual and non-Contractual 
Obligations (2), Japanese Annual of International Law No. 40 (1997). The draft includes a total of 17 articles. 


142 See Japanese Annual of International Law No. 40 (1997), p. 67. 
143 Ibid., p. 68. 
144 Ibid., pp. 68-69. 
145 Ibid, p. 69. 
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low in the case of product liability in which the products could cause injury wherever 
they appear”.146 


B. The tort caused from a distance – an overview of several conflicts rules 


Where the private international law of a State does not have a specific rule for 
transfrontier pollution, the connection follows the general rules applicable for civil 
liability.147 The solutions adopted by the national legislators or judges in this respect are 
however multifarious. In the account that follows, we shall try to give a brief overview 
of this variety. 


1. The principle of the law that is more favourable for the injured party 
(Gunstigkeitsprinzip) 


We have already seen that by virtue of the Gunstigkeitsprinzip, the victim of 
transfrontier pollution has the choice between the application of the law in force at the 
place of the damage suffered (State where the emission causes its effects, Erfolgsort) 
and that where the wrongful act was committed (State of the emission, 
Handlungsort).148 The roots of this principle are found in German private international 
law. Brought out by the case decisions of the Reichsgericht,149 this principle was taken 
up in the recent codification of private international law on torts,150 even if it is not 
unanimously supported by German legal writers.151 


Outside Germany (and Switzerland, but there it holds only in the context of certain 
torts152), the principle of the application of the law which is more favourable to the 
interests of the injured party has been adopted in several other national codifications of 
private international law. To our knowledge, this principle is still found – in different 
forms – in the private international laws of Greece,153 Hungary,154 Slovakia and the 
Czech Republic,155 the former Yugoslavia,156 and, more recently, in the new codifications 


                                                        
146 See Japanese Annual of International Law No. 40 (1997), p. 69. 
147 See in particular VON BAR, op. cit. (footnote 52), pp. 361-363, with other references. 
148 See supra, p. 30. We shall not deal here with the question of whether the choice must actually be made by the 


victim or if it should be made ex officio by the court; see on this question in particular VON BAR, op. cit. 
(footnote 52), pp. 373-375. 


149 Decision of 20 November 1888, RGZ 23, 305; see subsequently in particular OLG Saarbrücken NJW 1958, p. 752; 
OLG Saarbrücken IPRspr. 1962-1963 Nr. 38; BGH NJW 1974, p. 410; BGH NJW 1987, p. 1323. 


150 Art. 40, para. 1 of the EGBGB, as adopted by the “Gesetz vom 21. Mai 1999 zum Internationalen Privatrecht für 
ausservertragliche Schuldverhältnisse und für Sachen”, which entered into force on 1 June 1999. More precisely, 
Art. 40, para. 1 provides in principle for the application of the law of the place of the dangerous activity (lex loci 
actus), but gives the injured party the possibility to opt for the application of the law of the State where the 
damage was produced. For a presentation of the new provisions, see ROLF WAGNER, Zum Inkrafttreten des Gesetzes 
zum Internationalen Privatrecht für ausservertragliche Schuldverhältnisse und für Sachen, IPRax 1999, pp. 210-
212; the law is reproduced at pp. 285-286. 


151 On the Günstigkeitsprinzip in general, see HEIN, op. cit. (footnote 138), 473 p., with many other references. – It 
should also be pointed out that a significant part of the German legal writings characterises the claims which, in 
internal law, arise from the law of neighbours in the category of tort law for the purposes of private international 
law. 


152 See supra p. 30. 
153 See the references in VON BAR, op. cit. (footnote 52), p. 369, note 231, and PAUL R. BEAUMONT, Private International 


Law of the Environment, Judicial Law Review 1995, pp. 28-39, p. 33, note 25, which indicate that in spite of the 
way that Art. 26 of the Civil Code of 15 March 1940 reads, the injured party has an option in the case of a tort 
committed from a distance. 


154 §32, paras. 1 and 2 of Decree-Law No. 13/1979 of 31 May 1979; the reading of para. 2 seems however to indicate 
that it is not for the injured party to choose the applicable law, but rather for the court to determine ex officio the 
law which is most favourable to the injured party’s interests. 


155 § 15 of the Law of Private International Law and International Procedure of 4 December 1963 (former law of 
Czechoslovakia, in force in Slovakia by virtue of Art. 152(1) of the Constitution of 1 September 1992 and in the 
Czech Republic by virtue of Art. 1(1) of the Constitution of 16 December 1992. 


156 Art. 28, para. 1 of the Law of 15 July 1982 Concerning Conflicts with Foreign Laws. 
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of private international law of Estonia,157 Tunisia,158 Venezuela159 and Italy (law of 31 May 
1995, no. 218), Article 62 of which reads as follows: 


“1 Liability for a wrongful act is governed by the law of the State in which 
the consequences occur. However the victim may request the 
application of the law of the State in which the causative conduct took 
place. 


2 Where the wrongful act involves only persons having the nationality of 
the single State in which they are all resident, the law of this State 
applies.”160, 161 


Finally, mention can also be made of a very interesting decision handed down by the 
Supreme Court of China. On 26 January 1988, this Court decided, in plenary session, 
that “the law of the place of the tort encompasses the law of the place of commission of 
the wrongful act and the law of the place where the damage occurs. In case these two 
places are different, the court has the right to choose one of them.”162 


It is not intended here to proceed to a complete analysis of the validity of the 
Gunstigkeitsprinzip for connecting up international torts in general. But it should be 
recognised that this principle is particularly useful in matters of transfrontier pollution163 
and that even authors who are hostile to this principle as a general rule for finding 
connecting factors favour its application in transfrontier pollution matters.164 Indeed, if 
account is only taken of the law of the place of dangerous activity, there is a risk that 
polluting countries will unduly limit the liability of their industries to the detriment of the 
potential victims located in neighbouring States.165 In other words, a mandatory 
reference to the law of the polluter would bring a risk of opening a breach in the 
principle that the “polluter pays”. On the other hand, the possibility of the polluting 
country having adopted severe and strict provisions, which might be found to be 
advantageous for the victims, should not, in our opinion, be completely excluded.166 If 


                                                        
157 § 164, para. 3 of the Law Of 28 June 1994 on the General Principles of the Civil Code, English translation in IPRax 


1996, pp. 439-442. 
158 Art. 70, paras. 1 and 2 of Law No. 98-97 of 27 November 1998, bearing promulgation of the “Code of Private 


International Law”, French text in RCDIP 1999, pp. 382-391; IPRax 1999, pp. 292-296. For a presentation of this 
law, see MOHAMED EL ARBI HACHEM, Le code tunisien de droit international privé, RCDIP 1999, pp. 227-244. 


159 Art. 32 of the Act of 6 August 1998 on Private International Law, which entered into force on 6 February 1999. For 
a presentation of this law, see GONZALO PARRA-ARANGUREN, La loi vénézuélienne de 1998 sur le droit international 
privé, RCDIP 1999, pp. 209-226; by the same author, The Venezuelan 1998 Act on Private International Law, 
Netherlands International Law Review 1999, pp. 383-396, esp. p. 391; E. HERNÁNDEZ-BRETÓN, Neues venezolanisches 
Gesetz über das Internationale Privatrecht, IPRax 1999, pp. 194-200, esp. p. 195, where he emphasizes the 
influence of the German court decisions concerning the Günstigkeitsprinzip (with other references). 


160 French text taken from the translation that appeared in RCDIP 1996, pp. 174-189, which formed the basis for the 
English translation by the Permanent Bureau. 


161 It should also be pointed out that the private international laws of Portugal (Art. 45, para. 2 of the Civil Code) and 
of Peru (Art. 2097 of the Civil Code of 1984, reproduced in RabelsZ 1985, at p. 522 et seq.) provide for a similar 
solution: in the cases of torts committed from a distance, it is in principle the lex loci actus that applies; on the 
other hand, if in application of this law the tortfeasor will not be held liable, while the tortfeasor would be held liable 
under the law of the State where the damage was produced (lex damni) and should foresee that the result would 
be produced there, the law of that State applies. 


162 Decision reported by XU DONGGEN, Chronique de jurisprudence chinoise, Journal de droit international 1994, p. 191. 
163 GEORGES DROZ, Regards sur le droit international privé compare, Recueil des cours de l’Académie de droit 


international, Tome 229 (1991-IV), no. 300; H.U. JESSERUN D’OLIVEIRA, Le Bassin du Rhin, sa pollution et le droit 
international privé, in La reparation des dommages catastrophiques – Les risques technologiques majeurs en droit 
international et en droit communitaire, Travaux des XIIIes Journées d’études juridiques Jean Dabin, Brussels 1990, 
pp. 165-166, as well as pp. 167-168; HEIN, op. cit. (footnote 138), pp. 121-126. 


164 See in particular VON BAR, Internationales Privatrecht, Tome II (1991), No. 668 et seq.; VON BAR, op. cit. 
(footnote 52), pp. 371-375; KROPHOLLER, Internationales Privatrecht, 3rd ed., Tübingen 1997, p. 460. For further 
references, see HEIN, op. cit. (footnote 138), p. 121, note 159. It should also be pointed out that the option 
conferred on the injured party is also the solution favoured by BEAUMONT, op. cit. (footnote 153), pp. 35-36. 


165 This cynicism is pushed even farther if a State looks first for the applicable law to the place of the damage (lex 
damni), but provides an exception for torts committed in the territory of the forum; the residents of the forum who 
are injured by the activity of a foreign polluter could benefit from the application of their own law, while in 
counterpart, national polluters would be protected from the application of a foreign law less favourable to them (see 
on this subject the remarks of BEAUMONT, op. cit. (footnote 153), p. 32. 


166 G. DROZ, op. cit. (footnote 163), no. 300. 







- 34 - 


this were the case, why should the victims in another State not benefit from these same 
advantageous provisions? Finally, it should not be forgotten that the advantage 
conferred on the victims by the Gunstigkeitsprinzip is doubled by a beneficial effect of 
prevention of injuries to the environment. The fact that the victim may choose the law 
which ensures him or her maximum recovery should in fact dissuade the operator of a 
polluting enterprise situated near a frontier from preferring profitability to good 
maintenance of his or her installations.167 Under these circumstances, the principle 
favoring the injured party (favor laesi) has thus a completely desirable and welcome 
corollary: favoring nature (favor naturae). 


On the other hand, it should be emphasised that efficient implementation of the 
Gunstigkeitsprinzip presupposes that the injured party has a good knowledge not only 
of the competing substantive provisions, but also of the interpretations given to them 
by the courts. Thus the notion of damage may cover very different realities from one 
jurisdiction to another. Moreover, it is not unusual for a law to be more favourable on 
one point, but less on another. One law might, for example, provide for liability based 
simply on causation, while the other would impose on the injured party the burden of 
proving fault on the part of the polluter; yet this latter law might provide on the other 
hand for unlimited liability, contrary to the former which, in this case, would have set a 
(monetary) ceiling on liability. In the framework of a worldwide Convention, the 
adoption of a system leading to the application of the law that is the most favourable to 
the injured party would perhaps necessitate the installation of a system of efficient co-
operation between States, guaranteeing a rapid and precise exchange of information on 
the content and application of the different laws. 


2. The law of the place of the damage (lex damni) 


The law of the place of the damage (lex damni) can also be protective of the plaintiff’s 
interests in that it often will correspond to the place of his or her residence and to the 
place where her property is located. It is also justified by the fact that the principal 
function of liability law is the reparation of an injury and not the punishment of a fault, 
all the more so since strict liability plays an important role when the environment is 
harmed.168 


The principle of the law of the place of the damage had in particular been expounded by 
the French Cour de cassation (Supreme Court) in a first decision of 1983: “In French 
private international law […] the territorial law that is competent to govern civil liability 
in tort is the law of the place where the damage occurred”.169 But the true reach of this 
judgment had remained uncertain, since in the particular case, the fault and the 
damage were both localized in France. Consequently doubts persisted for the cases 
involving a real split between the elements comprising the tort. Now recently, another 
decision of the Cour de cassation has come along to dissipate these uncertainties.170 The 
Cour de cassation approved, at least in its broad lines, the reasoning of the lower court 
(the Court of Appeals of Paris).171 This latter court had taken as its point of departure 
the principle of the lex loci delicti and had affirmed that in case of a split, it was 
necessary to apply “the law that has the closest connection with the situation in 
question”; emphasizing that the law of civil liability was “aligned principally on the 
reparation of damage”, the Court of Appeals concluded that it is “in principle and in the 


                                                        
167 PIERRE BOUREL, Un nouveau champ d’exploration pour le droit international privé conventionnel: les dommages 


causes à l’environnement, in L’Internationalisation du droit, Mélanges en l’honneur de Yvon Loussouarn, Paris 1994, 
pp. 93-108, at p. 103. 


168 See in particular VON BAR, op. cit. (footnote 52), pp. 370-371. 
169 Decision of 8 February 1983, handed down in the case of Horn v. Prado, Journal de droit international 1984, p. 123, 


note by G. Légier. 
170 Decision of 11 May 1999, handed down in the context of the collapse in the North Sea (British sector of the 


Continental shelf) of an offshore oil platform belonging to Mobil North Sea Limited, Journal de droit international 
1999, p. 1048, note by G. Légier (this incident had already given rise to a first decision by the Cour de cassation in 
1997; see ibid., p. 1050). 


171 Decision of 16 January 1997, Journal de droit international 1997, p. 986, note by G. Légier. 
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absence of exceptional circumstances, quite naturally with the country where the 
damage occurred and where the equilibrium of everyone’s interests was found to be 
broken, that the situation giving rise to the action in tort presents a determinative 
connection”. In summary, the Court of Appeals affirmed that in case of a split, it is the 
law of the place of the damage that applies, but only if it shows sufficiently close 
connections with the situation. In approving this decision, the Cour de cassation brought 
about a welcome clarification in French law.172 It had, moreover, itself contributed to the 
confusion by declaring in 1997 “that the law applicable to tort liability is that of the 
State of the place in which the wrongful act occurred [and] that this place means just as 
well that of the conduct generating the damage as the place where the damage 
occurred”.173 There was, at least a priori, nothing against interpreting this formula as a 
sign of greater receptivity to the Gunstigkeitsprinzip. And it was this greater receptivity 
precisely that the plaintiffs in the Mobil North Sea Limited case seized upon, claiming 
that the formula quoted above henceforth granted to the injured party a choice between 
the law of the place of the conduct and that of the place where the damage occurred. 
But the theory of the Gunstigkeitsprinzip was firmly rejected by the Cour de cassation, 
since it absolutely did not take into consideration any choice whatsoever made by the 
victim. 


The principle of the law of the place of the damage now also applies in the United 
Kingdom, following the entry into force of the Private International Law (Miscellaneous 
Provisions) Act of 1995.174 This latter Act broadly abolished the celebrated rule of 
“double actionability”. Contrary to the Gunstigkeitsprinzip, this rule of double 
actionability provided, not for alternatives, but rather for cumulative conditions; a right 
of action existed only if the requirements of the law of the forum and the law of the 
place of the wrongful conduct were met.175 Section 11, paragraph 1 of the Private 
International Law (Miscellaneous Provisions) Act of 1995 begins by posing as a general 
rule that the applicable law is that of the country in which the events constituting the 
tort in question occurred. Paragraph 2 specifies then that where parts of these events 
occurred in different countries, the applicable law is “for an action dealing with bodily 
damage caused to a person or to death resulting from the bodily damage, the law of the 
place where the person was when he suffered the damage” (sub-para. a) and “for an 
action dealing with property damage, the law of the country where the property was 
located at the time of the damage” (sub-para. b).176 This latter rule is of particular 
interest in a case of a transfrontier nuisance.177 Paragraph 2 of Section 11 also contains 
a rule (sub-para. c) which specifies that in the other cases, the law of the country where 
the most significant facts took place will apply. 


                                                        
172 For an analysis of this decision and the several divergences from the decision of the Court of Appeal, see the 


commentaries of Légier, Journal de droit international 1999, p. 1050 et seq., more particularly pp. 1054-1055. – It 
should be pointed out here that the solution of the lex damni seems also to subsist in French legal writings; see in 
particular BATIFFOL/LAGARDE, Droit international privé, Tome II, 7th ed., Paris 1983, no. 561; P. MAYER, Droit 
international privé, 5th ed., Paris 1994, p. 448 et seq.; Audit favours “an analysis case by case, taking into account 
the effective allocation of connections and of goals pursued by the laws in presence”, see B. AUDIT, Droit 
international privé, 2nd ed., Paris 1997, p. 641- 642. 


173 Decision of 14 January 1997, handed down in the case of Société Gordon Breach Science Publishers et autres c. 
Association The American Institute of Physics et autres, D. 1997 jur. 177, note by Santa-Croce; RCDIP 1997, 
p. 504. note by Bischoff. About this case, which bore on an allegation of denigration arising from the distribution in 
France of several copies of a foreign periodical, see AUDIT, op. cit. (footnote 172), pp. 641-642. 


174 See on this subject DICEY/MORRIS, The Conflict of Laws, 13th ed., London 2000, Vol. 2, Rules 201-204. This law 
entered into force on 1 May 1996. A French translation of this law was published in RCDIP 1996, pp. 377-382. It 
should be pointed out that defamation torts were excluded from the scope of the 1995 Law and that therefore they 
remain subject to the traditional rules developed by the Common Law. 


175 Phillips v. Eyre [1870] L.R., 6 Q.B. 1; see also the decisions in Boys v. Chaplin [1971] A.C. 356 and Red Sea 
Insurance Co. Ltd. V. Bouygues S.A. [1995] 1 A.C. 190 (P.C.) which had introduced exceptions to the rule. It 
should also be pointed out that the rule of double actionability has been abandoned in Canada; see in particular 
Tolofson v. Jensen [1994] 3 S.C.R. 1022; Journal de droit international 1999, p. 815, note by J.-G. Castel. In 
Australia, the rule has undergone significant refashionings; see PETER NYGH, Conflict of Laws in Australia, 6th ed., 
Sydney 1995, p. 340 et seq. 


176 RCDIP 1996, p. 380; see DICEY/MORRIS, op. cit. (footnote 174), Vol. 2, Rule 202, nos. 035-081 to 035-84. 
177 Ibid., no. 035-84. 
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Finally, we should note that, as concerns torts committed at a distance, the principle of 
the lex damni is also applied in particular in Spain,178 Switzerland (subject to Articles 
135, 138 and 139 of the LPIL),179 Romania,180 Turkey181 and Quebec.182  


3. The law of the place of the dangerous activity (lex loci actus)  


The rule of the law of the place of the dangerous activity (State of the emission) is, at 
least in principle, accepted in particular in Austria,183 the Netherlands,184 Denmark,185 
Finland 186 and Sweden.187, 188 It should however be emphasized that these systems 
permit in general the application of the law of another State, with which the litigation 
(or the parties) have closer connections. 


4. The law of the place which has the “most significant relationship” 


This principle found its expression in particular in the United States, in the Restatement 
2nd Conflict of Laws issued in 1971. The Restatement 2nd does not contain a special rule 
for the law applicable to environmental torts. This category of torts consequently falls 
under the general framework of Rule 145 which refers to the law of the place that has 
“the most significant relationship with the event and the parties”. Under paragraph 2 of 
this Rule, the “contacts” to be taken into consideration are a) the place of the damage, 
b) the place where the act that gave rise to the damage was committed, the domicile, 
the residence, the nationality, the place of incorporation or of the principal place of 
business of the parties, and d) the place where any relationship between the parties is 
centred. 


It should be recalled here that in the United States, each sister state of the federation 
defines its own rules of conflict of laws.189 Now it must be said that as concerns torts, 


                                                        
178 Art. 10, para. 9 of the Civil Code of 24 July 1889, in its version of 13 May 1981. 
179 Art. 133, para. 2, second sentence, of the LPIL. However, the law of the State where the result was produced can 


only be applied if the tortfeasor should have foreseen that the result would be produced in that State. 
180 Art. 108 of Law No. 105 of 22 September 1992 regulating relations of private international law, French text in 


RCDIP 1994, pp. 172-195; see O. CAPATÎNA, Das neue rumänische International Privatrecht, RabelsZ 1994, pp. 465-
522, at p. 505 where it is specified that the unlawful character of the injurious act, as well as capacity to commit a 
tort, remain subject to the law of the place of the dangerous activity. 


181 Art. 25, para. 2 of Law No. 2675 on Private International Law and International Civil Procedure. It should be 
pointed out however that if the injurious act is more closely linked with the law of another State, this latter law may 
be applied (para. 3). 


182 Art. 3126, para. 1 of the Civil Code. As does the Swiss law, the Civil Code of Quebec provides that the law of the 
State where the result was produced can be applied only if the tortfeasor should have foreseen that the damage 
would appear in that State. 


183 § 48, para. 1, first sentence of the Law on Private International Law of 15 June 1978. It is true that the second 
sentence of this provision provides for an exception allowing the general rule to be set aside in favour of the law of 
another State with which the parties have closer ties. According to the majority of the legal writers, this exception 
does not apply however in cases of environmental liability (see WANDT, op. cit. (footnote 121), pp. 155-156, with 
other references; MANFRED SCHWIMANN, Internationales Privatrecht, 2nd ed., Vienna 1999, p. 105). It should be 
pointed out that, contrary to the Swiss law and to the majority of the German legal writers, Austrian law 
characterises the claims which, in internal law, arise from the law of neighbours in the category of real property 
rights for the purposes of private international law (and not in the category of torts). Now, real property claims are 
subject to the law of the place of the immovable, with the result that the law of the place of the damage may apply 
by reason of this approach. 


184 L. STRIKWERDA, Inleiding tot het Nederlandse Internationaal Privaatrecht, 5th ed., Groningen 1997, p. 205, but see 
also pp. 212-214. 


185 VON BAR, op. cit. (footnote 52), p. 367 in fine, with a reference to A. PHILIP, Dansk international privat- og procesret, 
Copenhagen 1981, p. 341 et seq. 


186 Ibid., with other references. 
187 See ULRICH MAGNUS, Kollisionsrechtliche Fragen grenzüberschreitender Schäden, in KOCH/WILLINGMANN (eds.), 


Grossschäden – Complex Damages, Rechtliche und alternative Regulierungsstrategien im In- und Ausland, 
Rostocker Arbeiten zum Internationalen Recht, Vol. 1, Baden-Baden 1998, p. 140, with one other reference. 


188 For Germany, see in addition the explanations in footnote 150. 
189 Moreover, in terms of certain jurisdictional considerations, a lawsuit claiming civil liability may be brought either 


before a court of a sister state, or before a federal court. The federal courts apply in principle the conflict of laws 
rules of the state in which they sit: Klaxon v. Stentor Manufacturing Co., 313 U.S. 487 (1941). This principle does 
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there is great diversity among the approaches chosen. In a recent study, Professor 
Symeonides identified no less than seven different categories: 21 states apply the 
above-quoted rule of the Restatement 2nd (among these being Florida, Texas, Delaware, 
Vermont and Washington), 11 states follow the traditional rule of the lex loci delicti 
(among these being the two Carolinas), 3 states apply a test of “significant contacts” 
(among these being Indiana), 3 other states have adopted the theory of interest 
analysis (this theory is applied in particular in California and New Jersey), 3 states apply 
the lex fori (Kentucky, Michigan, Nevada),190 5 states apply the theory of the “better 
law” (this theory is applied in particular in New Hampshire and Wisconsin), and, finally, 
6 states proceed to a combination of the different approaches mentioned above (among 
these being New York and Massachusetts).191 


This diversity however seems greater than it is in reality. It is in fact striking to realise 
that, despite the different theoretical approaches, the courts end up most of the time 
applying their own law (lex fori). This realisation was discussed expressly by the 
Supreme Court of Michigan in the case of Sutherland v. Kennington Truck Segice Ltd, 
decided in 1997. The Court explains that: 


“each of the modern approaches tend to favor significantly the application of 
forum law […] between approximately fifty-five and seventy-seven percent 
of the time” and that “courts employing the new theories have a very strong 
preference for forum law that frequently causes them to manipulate the 
theories so that they end up applying forum law.” And the Court adds: “This 
preference for forum law is hardly surprising. The tendency toward forum 
law promotes judicial economy: judges and attorneys are experts in their 
State’s law, but have to expend considerable time and resources to learn 
another State’s law.”192 


5. Party autonomy 


The question of whether the parties (tortfeasors and victims of the damage) should be 
given the possibility to choose the applicable law through an agreement subsequent to 
the occurrence giving rise to the claim was discussed at the Osnabrück colloquium. Such 
a possibility was accepted in principle. The participants in the colloquium did not fail 
however to stress the importance which should be given to the protection of third 
parties.193 These concerns retain, in our opinion, all of their relevance. 


We should further point out that the possibility for the parties to choose, after the 
occurrence giving rise to the claim, the law applicable to the litigation is expressly 
provided in Swiss law (but limited only to the law of the forum)194 and in Austrian law;195 
it is also accepted in several other laws.196 Such a rule might be inserted into an 
                                                                                                                                                                   


not apply however in admiralty cases, which are under the exclusive jurisdiction of the federal courts. Thus, a 
federal court sitting in New York would apply the conflicts rules of the State of New York to an act damaging the 
environment committed on land or above the land, but it would apply the federal conflicts rules to an analogous act 
committed on the high seas. The situation becomes more complicated when, for example, oil is spilled on the high 
seas and the damage occurs on land or in the territorial waters; see the 1992 Note, op. cit. (footnote 2), p. 197 and 
199. 


190 The application of the lex fori is also provided for by art. 4 of the Uniform Transboundary Pollution Reciprocal 
Access Act of 1982 (see infra, p. 52 et seq.). 


191 SYMEON C. SYMEONIDES, Choice of Law in the American Courts in 1997, 46 Am J. Comp. L. 223-285 (1998); see in 
particular the table at p. 266. The figures indicated in the text take into account, in addition to the 50 states, also 
the District of Columbia and Puerto Rico. For an overview of the subsequent developments, see, by the same 
author, Choice of Law in the American Courts in 1998: Twelfth Annual Survey, 47 Am. J. Comp. L. 327-392 (1999) 
[the table reproduced at p. 330 contains a small error; as the author himself says, Florida no longer applies the lex 
loci delicti.] 


192 562 N.W. 2d 466, 467-470 (Mich. 1997), quoted as in SIMEONIDES (footnote 191, study published in 1998), p. 240. 
The Court adds however that the lex fori approach may be set aside if there is a “rational reason” (p. 471). On this 
point, see in particular the study by SIMEONIDES that was published in 1999, pp. 375 in fine –377. 


193 See the 1995 Note, op. cit. (footnote 4), p. 77, No 13; see also VON BAR, op. cit. (footnote 52), pp. 376-377, with 
other references. 


194 But see the discussion in footnote 133. The possibility of a choice subsequent to the injurious act and limited to the 
law of the forum is also the solution favoured by VON BAR, op. cit. (footnote 52), p. 377. 


195 § 35 of the Austrian Law on Private International Law of 15 June 1978, which is very liberal. 
196 For French law, see in particular the decision of the Cour de cassation handed down in Rohon v. Caron, RCDIP 


1989, p. 68, note by H. Batiffol. For Dutch law, see in particular the decision of 8 January 1979 handed down by the 
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international convention.197 The parties’ agreement should be subject to the classic rules 
of validity having to do with defects of consent (mistake, duress, fraud) in order to 
protect the victim in particular where he or she has made a mistake in the 
understanding of the rights offered to her by the law which has been set aside. 


C. Conclusions for the work of The Hague 


We have seen that, as to civil liability for damage resulting from injury to the 
environment, the national systems differ in several respects: nature (e.g. application of 
the rules of neighbours’ rights for some, application of specific rules on environmental 
liability for others, etc.), content (strict liability for some, liability based on fault for 
others, etc.) and effects (for example as to reparation for purely economic damages or 
environmental damage, etc.). These divergences foster and accentuate the need for 
conflicts rules. Now it must be pointed out that in this respect the approaches are also 
multifarious. Unification of these rules at the worldwide level might therefore prove to 
be useful, since that would increase the foreseeability of the substantive rules that will 
be applicable in cases of transfrontier pollution. This foreseeability would benefit not 
only the injured persons, but also the industrial enterprises. Without wishing to favour 
here a specific solution, it is interesting to record that the Gunstigkeitsprinzip is more 
widespread than might have been thought at first sight and that, as to transfrontier 
pollution, this principle is favoured even by those who otherwise reject it as a general 
rule for connecting torts to an applicable law.198 The choice of the Gunstigkeitsprinzip in 
an eventual Hague Convention would possibly entail the need to provide explicit rules 
on the precise conditions and modes tied to the option offered (deadlines for the injured 
party to effect his or her choice, the role of the judge, consequences in case of failure to 
make a choice, etc.). 


Another delicate problem that would inevitably arise for the negotiators of an eventual 
Hague Convention would be to evaluate the need to develop a particular connection for 
applicable law for the cases in which the injurious effects of environmental pollution are 
felt in several States. If there were no specific rule in this respect, the different groups 
of victims would be subject to different laws; although victims of the same incident, 
their legal protection would vary one from the other. It is true that this “mosaic” 
solution was approved at the Osnabrück colloquium,199 but the problem would 
undoubtedly deserve examination one more time.200 


Finally, it is quite obvious that this Note cannot provide a complete survey of the 
problems linked to conflicts of law in the area of civil liability resulting from 
environmental damage. Among the other questions linked to conflicts of law that ought 
also to be given detailed study, those that particularly stand out are those of renvoi 
(especially in relation to States that are not Parties to the Convention),201 those linked to 
a situation which implies multiple parties who are liable,202 and, more particularly, the 


                                                                                                                                                                   
Rotterdam Court in the case of the French potash mines, in which the subsequent choice in favour of Dutch law was 
honoured: Ned. Jur., 1979, No. 113, note by J.C. Schultsz; Ars Aequi 1980, pp. 788-794, note by H.U. Jesserun 
d’Oliveira. 


197 See for example art. 8 of the Proposal of the European Group for Private International Law for a European 
Convention on the law applicable to non-contractual obligations (supra p. 29). 


198 It should be recalled here that the Günstigkeitsprinzip has already been adopted in at least two international 
instruments (Bilateral Accord between Germany and Austria; Nordic Convention; see supra p. 27). 


199 1995 Note, op. cit. (footnote 4), p. 77, No. 13 in fine. 
200 See on this subject WAGNER, op. cit. (footnote 130), p. 711. 
201 It should be recalled here that renvoi is traditionally excluded from the Hague Conventions. For an analysis of 


renvoi in the framework of national laws, see HEIN, op. cit. (footnote 138), pp. 164-179; VON BAR, op. cit. 
(footnote 52), pp. 377-380; WANDT, op. cit. (footnote 121), p. 154. 


202 In this respect, mention may be made of Art. 11 of the Council of Europe’s Lugano Convention, which provides as 
follows: “When damage results from incidents which have occurred in several installations or on several sites where 
dangerous activities are conducted or from dangerous activities under Article 2, paragraph 1, sub-paragraph d, the 
operators of the installations or sites concerned shall be jointly and severally liable for all such damage. However 
the operator who proves that only part of the damage was caused by an incident in the installation or on the site 
where he conducts the dangerous activity or by a dangerous activity under Article 2, paragraph 1, sub-paragraph d, 
shall be liable for that part of the damage only.” 
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question of rights to contribution as among joint tortfeasors,203 the effects of insurance 
policies, the liability of a parent company for the acts committed by one of its branches 
or subsidiaries abroad, etc. 


III. The scope of the applicable law 


A. In general 


Regardless of the rule which is chosen for connecting with the applicable law, once the 
latter is designated, its scope must yet be defined. What are, in other words, the 
questions that must be examined when the law designated is being applied? Among the 
instruments already mentioned, at least two contain express rules on this subject. 
These are, on one hand, Article 5 of the proposal of the European private international 
law group, and, on the other hand, Article 142 of the Swiss LPIL.  


Article 5 of the European group’s proposal contains a catalogue of the issues submitted 
to the lex delicti. Under this provision, the lex delicti governs in particular: 


“1 the basis and extent of liability including the determination of whether 
persons are liable for acts which they commit; 


2 the grounds for exemption from liability, any limitation of liability and 
any division of liability; 


3 the existence and kinds of damage or injury for which compensation 
may be due; 


4 within the limits of the powers conferred on the court by its procedural 
law, the measures which the court can take to ensure the prevention 
or termination of damage or injury, or compensation for damage or 
injury; 


5 the assessment of damages in so far as it is governed by rules of law; 


6 the extent to which the heirs of the victim may exercise the victim’s 
rights; 


7 the persons who have a right to compensation for damage or injury 
which they personally have suffered; 


8 liability for the acts of others; 


9 rules of prescription or limitation, including rules relating to the 
commencement of a period of prescription or limitation and the 
interruption and suspension of this period; 


10 rules which determine the burden of proof or which raise 
presumptions of law.” 


Similar lists are also found in Article 8 of each of the Hague Conventions on the law 
applicable to traffic accidents of 1971 and on the law applicable to products liability of 
1973. 


The corresponding provision of the Swiss LPIL is more succinct, since it is limited to 
declaring the “[t]he applicable law determines in particular the capacity to commit a 
tort, the conditions and the extent of liability, as well as the person who is liable” 
(Art. 142, para. 1). It is not for us here to make a complete analysis of these 
provisions, whose enumeration is in no way exhaustive. Two points deserve to be 
mentioned. The first bears on the tort liability of a legal entity for its organs. At least in 
Swiss law, it is disputed whether this liability – of great interest in matters of 
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environmental damage – is subject to the lex delicti or to the lex societatis.204 This 
question would have to be clarified in the context of an eventual Hague Convention. The 
second point bears upon the effect to be given to the rules of security and of conduct in 
force in the place of the activity. Under Article 142, paragraph 2 of the LPIL, these rules 
would have to be “taken into consideration” by the court;205 similar provisions are found 
in the Hague Conventions on the law applicable to traffic accidents (Art. 7) and products 
liability (Art. 9). The rules in question here are rules which are intended to establish a 
minimum standard of security through mandatory prescripts in a particular area (a good 
example is offered by the vehicle traffic rules or, in our field, by limits on emissions set 
for factories). Now these rules may be of great importance in the context of establishing 
the constitutive elements of civil liability, in particular fault and illegality. The principal 
problem is knowing which of these rules ought to be taken into consideration if the lex 
delicti itself also contains such rules, but these impose different standards (take the 
example of a factory located near a frontier which stays within the levels for emissions 
of the State on the territory of which it is situated, but its emissions none the less cause 
damage in the neighbouring State which has more restrictive levels). What may be 
deduced from the drafting of the provisions quoted above is that the rules of security 
and of conduct of the place of the activity cannot be imposed in an absolute and 
systematic way; that would obviously lead to the transfer of activities that are probably 
injurious into countries where the standards of security are the lowest.206 For this reason 
the balanced drafting of the provisions quoted above seems to us to be preferable to 
the sort of rigid connection provided in other laws.207 


B. The effects of an administrative authorisation abroad 


A problem linked with the difficulties that we have just mentioned is the impact, on a 
judicial action involving transfrontier pollution, that may arise from an administrative 
authorisation abroad which might have the effect of eliminating certain claims based on 
the civil laws. Take the example of an injured German who brings his action in Germany 
against a person who pollutes abroad and chooses German law; may the polluter defend 
on the grounds that, under the administrative authorisation (concession) issued by the 
authorities of his or her own country, the polluting activity is permitted and cannot be 
made the object of a request for an injunction prohibiting it? This question is among the 
most controversial in the area of civil liability resulting from transfrontier environmental 
damage. There is hardly any doubt that it would have to be the subject of a study in 
depth if a Hague Convention were to be drawn up in this field.208 We shall limit ourselves 
here to a few points for preliminary consideration. 


1. Introduction: the effects of an administrative authorisation in national law 


We should note first of all that the effects of an administrative decision granting a 
permit for the operation of a factory, nuclear installation or other potentially polluting 
enterprise vary greatly from one State to another. Thus, in German law, for example, 
an administrative authorisation granted to a factory within the framework of the 
Wasserhaushaltsgesetz – the law on the supplying of water – excludes any action 
against the permit holder based on private law; it does not matter whether the 
complaint bears on the recovery of damages, the cessation of the polluting activity, or 
yet the establishment of measures of protection – the permit holder may always raise a 
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205 Ibid., ad Art. 142, No. 3-7. 
206 Ibid., No. 7. 
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BAR, op. cit. (footnote 52), pp. 381-384. 
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defense based on the authorisation delivered by the administrative authorities.209 To be 
sure, a brief comparative law analysis shows that this type of authorisation excluding 
any action based upon private law is unusual.210 But there are other administrative 
authorisations, much more numerous, which, while not excluding them, none the less 
limit the claims based on the civil laws that a person injured by the activities of a 
factory which has a permit to operate may bring against it. The most frequent case is 
that the permit delivered excludes any suit for an injunction against operation, but 
leaves intact the possibility of seeking money damages.  


2. The court faced with administrative authorisations granted abroad 


What impact can such administrative authorisations have within the framework of a 
judicial proceeding carried on in the State where the activity giving rise to the litigation 
causes damage? What is at stake can be described in the following manner: if the 
affirmative defense based on the permit granted abroad were to be accepted, then the 
injured person would be deprived of legal protection which his national law (the law of 
the place where the damage was suffered) might otherwise provide. On the other hand, 
if the court cold-shoulders the permit granted by the authorities abroad, the injured 
person might recover damages that the persons injured in the country of the permit 
would have no possibility of obtaining from their own courts; in other words, the person 
injured abroad would be in a better situation than would the injured persons of the 
State that had granted the authorisation. 


The legal writers seem to be in agreement on two points. Firstly, the validity of such an 
authorisation is governed by the law of the State that has issued it. Secondly, in an 
international proceeding, the question of the effect of such an authorisation is only 
posed if the law applied to the substance of the case (the lex causae) is not that of the 
State that granted the authorisation.211 As to the rest, on the other hand, the views of 
the legal writers are very divided.212 Several approaches have been proposed. 


a) The principle of territoriality? 


In the past, several jurisdictions have refused to give on their own territory any effect 
whatsoever to an administrative authorisation granted abroad: since an administrative 
act is an expression of sovereignty, its reach is limited to the territory of the State that 
issued it.213 This position is increasingly questioned, rightly so in our view. In fact, such 
a strict application of the principle of territoriality might endanger the very existence of 
any factory with potentially dangerous activities which is situated near an international 
frontier. Indeed, if the neighbouring State completely ignores the permit issued by the 
authorities of the location of the factory in question, this factory may lose all legal 
protection against, for example, suits seeking an injunction against its activities. It is 
true that a decision ordering cessation of the activity would most likely be very difficult 
to enforce in the State where the factory is located. None the less, resort to the 
principle of territoriality seems to us to be misplaced in this context. To be sure, the 
principle of territoriality, at least in its classic conception, forbids a State to extend its 
sovereign power beyond its territory and to impose the effects of its own acts on 
another State. On the other hand, this same principle does not in any way prevent a 


                                                        
209 WANDT, op. cit. (footnote 121), p. 160. It must be added however that by virtue of a legislative modification which 


occurred in 1976, it is no longer possible to deliver an administrative authorisation for the pouring and the putting 
back of substances into the water. 


210 Ibid., with other references. 
211 VON BAR, op. cit. (footnote 52), p. 384. 
212 To be sure, difficulties only arise if the damage is in fact due to the activity for which the authorisation was granted; 


if, for example, it is bad operation of the factory that is at the origin of the damage, the authorisation could not 
limit the claims of the injured party. 


213 See, for example, the decision of the Bundesverwaltungsgericht (Federal Administrative Court) of Germany dated 
10 March 1978, Deutsches Verwaltungsblatt, 1979, 226 at p. 227, note by K. Küppers. The decision dealt with an 
action brought by neigbouring Germans who complained of the noise caused by air traffic at the airport of Salzburg 
in Austria. 
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State taking into account, at least partially, the effects flowing from a foreign 
administrative act.214 This emerges clearly from two well-known judicial decisions. In the 
famous case of the Mines de Potasse d’Alsace, the Rotterdam Court stated the law as 
follows: “in examining the acts of the defendants, the fact that they had the benefit of 
French permits is not in itself without importance”.215 It is true that the Court in the end 
did not accept the defense based on the French permits, but this was for the sole reason 
that the permits themselves expressly preserved the rights of third parties (as do all 
administrative authorisations issued under French law). The second decision bears on 
an action brought by an Austrian resident against the putting into service of the 
Wackersdorf treatment plant located on German territory. In its decision of 15 January 
1987, the Superior Court (Oberlandesgericht) of Linz explicitly took into account the 
operating permit delivered by the German authorities.216 But if there is approval of this 
initial step, the question remains as to what law governs the exclusion of civil law claims 
which is linked to an administrative authorisation. 


b) The law governing the exclusion of civil law claims which is linked to an 
administrative authorisation 


Two tendencies can be distinguished in this respect. The first favors the application of 
the law of the State that issued the authorisation,217 while the other favors that of the 
place where the injury occurred (lex causae).218  


(1) The law of the State that issued the authorisation 


(a) A law of immediate application? 


A first opinion tends to justify the application of the law of the State that issued the 
administrative application, relying on the theory of special linkage with foreign 
mandatory rules (laws of immediate application).219 According to the principal author 
who favours this approach, the conditions of the mandatory character of the foreign rule 
and of the link between the situation and the foreign law are met. The author adds that 
the foreign authorisation should in addition meet minimum substantive requirements, 
comparable to those provided in the forum State. Thus, the State originating the 
authorisation should grant to persons residing abroad the same possibilities to be heard 
in the administrative proceedings as its own citizens. The authorisation should in 
addition respect the principles of the protection of the environment established by public 
international law. 


Firstly, it should be emphasized that the mechanism of laws of immediate application 
does not (yet) constitute a principle recognised worldwide, even if a tendency in this 
direction is emerging gradually, particularly in the Hague Conventions.220 In spite of this 
tendency, the utilisation of the theory of laws of immediate application might turn out to 
be too fragile as a basis to justify, before the court having jurisdiction, the exclusion of 


                                                        
214 See, for example, BORNHEIM, op. cit. (footnote 38), p. 235, with further references. 
215 Judgment of 16 December 1983: see Ned. Jur. 1984, No. 341, under point 8.7 (see footnote 196); for an English 


translation of the decision, see Netherlands Yearbook on International Law 1984, 471 et seq.; for a German 
translation, see RabelsZ 1985, p. 741 et seq. 


216 öJBl. 1987, p. 577, decision confirmed by the Austrian Supreme Court on 20 December 1988: see öJBl. 1989, 
p. 239. The court set out three conditions for such a taking into consideration: firstly, the emissions coming from 
the plant should not be contrary to public international law; secondly, the obtaining of the foreign (German) 
authorisation should be subject to conditions similar to those imposed by the (Austrian) law of the forum; thirdly, 
the foreign authorisation should not have been delivered without the Austrian landowners concerned by the 
incoming emissions having had the possibility to be heard. 


217 Solution defended in particular by WANDT, op. cit. (footnote 121), pp. 168-169, and, with different reasoning, by 
GÜNTER HAGER, Zur Berücksichtigung öffentlich-rechtlicher Genehmigungen bei Streitigkeiten wegen 
grenzüberschreitender Immissionen, RabelsZ 1989, pp. 293-319. 


218 Position defended in particular by VON BAR, op. cit. (footnote 52), pp. 390-393. 
219 See in particular HAGER, op. cit. (footnote 217), pp. 293-319. 
220 DUTOIT, op. cit. (footnote 135), ad Art. 19, No. 2. See Art. 16 of the 1978 Convention on the Law Applicable to 


Agency, Art. 26 of the 1985 Convention on the Law Applicable to Trusts and on their Recognition, etc. 
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a civil judicial claim provided by a foreign law. Secondly, to establish as a requirement 
the respect for the principles of protection of the environment established by public 
international law seems perilous. Since these principles do not meet with a consensus – 
far from it – this requirement blemishes the theory with an obvious lack of predictability 
and legal security. 


(b) Another construct 


To accept the competence of the law of the State that issued the authorisation may 
seem doubtful, to the extent that persons injured in another State are subject to the 
mercy of that law. To this, the authors who none the less support linkage to this law 
reply with three observations. First of all, they say, if the lex causae were also to govern 
the question of the quantity of emissions that a foreign plant is allowed to produce, a 
decision handed down by the court of the place of injury and imposing a reduction of 
these emissions would not, in all probability, be enforced in the State that had issued 
the permit. Moreover, they add, if the law of the State that issued the permit excluded 
any action for money damages, the public policy exception might intervene.221 In other 
words, the foreign permit might have effects in the forum’s proceedings, if it provided 
effects comparable to those provided in the permits issued by the forum’s 
administrative authorities.222 Finally, they conclude, if the injured persons have not had 
the possibility to be heard during the administrative proceeding, any authorisation that 
might none the less be granted would be deprived of effects and could not even be 
applied by the courts of the State of origin of the permit. In this respect, the authors 
make reference to the decision of the administrative tribunal of Strasbourg, rendered in 
1983, which annulled the authorisation granted to the Mines de Potasse d’Alsace to pour 
salty waters into the Rhine, for the reason that the initial authorisation had not taken 
into account the repercussions that this activity could have downstream.223 


(2) The lex causae  


This solution was in particular adopted by the Superior Court of Linz in the decision 
mentioned above; it is also favoured by some of the legal writers in Germany, at least 
where the lex causae corresponds to the law of the State in which the harmful effects 
occurred (the law of the injured party).224 The principal argument consists of saying that 
the producer of emissions is not to be protected if these emissions cause harmful effects 
abroad; therefore, the competence of the law of the State where the damage occurred 
could not be questioned. But these authors also emphasize that a foreign permit cannot 
simply be ignored. They seek therefore to co-ordinate the two laws in question, if 
necessary by substitution: it is for the lex causae to establish the framework, into which 
the effects of the foreign permit are to be inserted. There again, it can be seen that the 
foreign authorisation can only deploy its effects if these are comparable to those of an 
authorisation granted in the forum. 


3. Conclusions 


Once more, no position is to be taken here in favour of one or the other of the theories 
mentioned. It should however be emphasized that the problem examined is a further 
proof, if need there be, of the gaps that a possible Hague Convention might fill in a very 


                                                        
221 WANDT, op. cit (footnote 121), p. 168. 
222 See in particular KURT SIEHR, Deutsches Haftpflichtrecht für grenzüberschreitende Immissionen – 


Reaktionsmöglichkeiten auf die Unglücke von Tschernobyl und Schweizerhalle, in DUTOIT/KNOEPFLER/SCHWEIZER/SIEHR, 
Pollution transfrontière / Grenzüberschreitende Verschmutzung: Tschernobyl/Schweizerhalle, Beihefte zur 
Zeitschrift für Schweizerisches Recht, livret 9, Basel 1989, p. 83. 


223 Decision of 27 July 1983 (Ref. 227/81 bis 232/81, 700/81 and 1197/81), cited here after WANDT, op. cit. 
(footnote 121), p. 169, note 68, with other references. 


224 See the references in WANDT, op. cit. (footnote 121), p. 164, note 57. 
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useful way.225 The key is to be found, it seems to us, in the principles of equivalence of 
the authorisations and of equality. This latter principle requires that persons who reside 
abroad have been able to avail themselves of the right to be heard in the administrative 
proceeding that led to the grant of the authorisation. If this fundamental condition is 
fulfilled, the problem, it seems, loses much of its importance. Now, the implementation 
of such a possibility can only be carried out on the basis of close intergovernmental co-
operation between the States concerned – co-operation that could be dealt with in a 
specific chapter of a future Hague Convention.226 It is in the light of problems such as 
the exclusion of civil claims linked with an administrative authorisation that the chapter 
on co-operation takes on all of its practical importance.  


                                                        
225 This is expressly confirmed by WANDT, op. cit. (footnote 121), p. 169. 
226 The Nordic Convention serves as a model in this respect, since it guarantees an equal right of access not only in 


civil, but also in administrative proceedings (Art. 3, para. 1). 
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Part II: 
Specific aspects of judicial proceedings relating to civil liability  


resulting from transfrontier environmental damage 


Judicial proceedings relating to the question of civil liability resulting from transfrontier 
environmental damage can raise a host of problems. The question of the applicable law 
that we have just considered in the first part of this Note is compounded by various 
procedural problems. There are, of course, the traditional questions of the jurisdiction of 
the courts and of the recognition and enforcement of foreign decisions. These aspects 
will be covered in Chapters 1 and 4 respectively of this Second Part. Yet legal 
proceedings relating to environmental liability can also raise more specific problems. To 
begin with, it should be stressed that an ecological disaster often causes damage to a 
very large group of people and thus leads to a mass tort litigation. In Chapter 2, we will 
consider some of the legal characteristics of such an action. Another sensitive issue 
raised by judicial proceedings relating to environmental pollution concerns access to 
information. This problem will form the substance of Chapter 3. 


Chapter 1  — International jurisdiction 


I. Introduction - The preliminary draft of a Hague Convention on Jurisdiction 
and Foreign Judgments in Civil and Commercial Matters 


The purpose of this first chapter is to consider some rules of international jurisdiction 
from which a possible Hague Convention on Civil Liability resulting from Transfrontier 
Environmental Damage might draw inspiration. We will first review the international 
instruments on the protection of the environment (I), before moving on to the national 
level in order to consider more particularly an old rule of common law jurisdiction, which 
continues to be applied in a number of courts and which has a certain interest where 
environmental questions are concerned (II). 


Yet before turning our attention to the international instruments relating to 
environmental protection, the importance should be stressed of the ongoing 
negotiations in the Hague Conference on the elaboration of a worldwide Convention on 
International Jurisdiction and the Effects of Foreign Judgments in Civil and Commercial 
Matters. It should be noted at the outset that the preliminary draft Convention adopted 
in October 1999 does not exclude environmental damage from its substantive scope.227 
If the Conference were to devote its attention to civil liability resulting from transfrontier 
environmental damage and if the terms of reference were to include the elaboration of 
rules on jurisdiction, it goes without saying that the text of the general Convention 
currently being negotiated would serve as a yardstick for the discussions. The task 
would be, above all, to consider what additional rules, if any, could be drawn up in order 
to perfectly satisfy the peculiarities of a procedure whose object is compensation for 
environmental damage. In this connection, what might be considered is rules relating to 
collective actions and access to information. These matters will be dealt with in Chapter 
2 and Chapter 3. For the time being, we will confine ourselves to a brief presentation of 
the principal grounds of jurisdiction laid down in the preliminary draft General 
Convention, which are of particular interest for our purposes. 


                                                        
227 The text of the Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial 


Matters, as well as a number of preliminary documents, are available on the Website of the Hague Conference 
(http://www.hcch.net), under the heading Work in Progress. In view of this, we will not embark here on a 
comparative law study of the various regimes of international jurisdiction in tort matters in national legal systems 
and in other international conventions of a general nature. 







- 46 - 


The preliminary draft lays down to begin with a general forum for the defendant’s 
habitual residence (actor sequitur forum rei, Art. 3), in this following a well-established 
trend in international conventions relating to jurisdiction. It also lays down a number of 
special jurisdictions which are added as alternatives to the defendant’s forum. One of 
these special jurisdictions concerns torts or delicts. Article 10 reads as follows: 


“1. A plaintiff may bring an action in tort or delict in the courts of the 
State:  


a) in which the act or omission that caused injury occurred, or 


b) in which the injury arose, unless the defendant establishes that the 
person claimed to be responsible could not reasonably have 
foreseen that the act or omission could result in an injury of the 
same nature in that State. 


2. […]228  


3. A plaintiff may also bring an action in accordance with paragraph 1 
when the act of omission, or injury may occur. 


4. If an action is brought in the courts of a State only on the basis that 
the injury arose or may occur there, those courts shall have 
jurisdiction only in respect of the injury that occurred or may occur in 
that State. Unless the injured person has his or her habitual residence 
in that State.” 


This provision therefore gives the injured person a choice between the forum of the 
place where the act resulting in damage occurred and the forum of the place of its 
effects. The former of the two alternatives takes account above all of the proximity of 
the court to the cause of the damage. This proximity may facilitate the establishment of 
a causal link between the conduct or the omission and the injury. The link to the place 
where the damage took place will, moreover, often correspond to the place of the 
habitual residence of the party whose conduct or omission is at issue. The second 
alternative on the other hand focuses on the situation of the party having suffered 
harm, as the place of the damage will very often coincide with that party’s domicile. The 
reference to the place where the injury “arose” indicates that it is solely the place where 
the direct effects of the act at issue occurred. So the indirect harm does not constitute a 
satisfactory link. The preliminary draft lays down a second limitation, since the ground 
of jurisdiction at the place of the damage will only exist if the person whose liability is 
invoked could reasonably foresee that his or her act or omission was likely to produce 
injury of the same kind as in that State.229 In the area of environmental pollution, it is 
hard to see how the person claimed to be responsible could not reasonably foresee that 
his or her act or omission was likely to produce injury in another State.230  


                                                        
228 The second paragraph is irrelevant for our purposes. 
229 Also, under para. 4, the courts of the place where the damage has occurred or is likely to occur only have 


jurisdiction for the damage which has occurred or may occur in that State. However, this limitation does not apply 
when the injured party has its habitual residence in that State. 


230 See the comments relating to the draft Japanese law mentioned above, on p. 31. On the other hand, the question 
as to whether this person could reasonably foresee that an injury of the same kind might occur, will perhaps be 
more awkward to deal with (one has only to think of the injury caused by a chemical product whose toxic effects 
were not yet fully known at the time of the accident). 
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How does this system of jurisdiction231 compare with the ones in the special Conventions 
on environmental protection? What are the lessons which can be learned from such a 
comparison for a possible Convention on Civil Liability resulting from Transfrontier 
Environmental Damage? It is this that we shall consider in the following section. 


II. International instruments dealing with environmental protection 


As in the first part of this Note, we will first consider the instruments dealing with a 
specific area (A), then the instruments of a general character (B). 


A. Instruments dealing with a specific area 


1. Nuclear energy 


Under the 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy 
(Art. 13) and the 1963 Vienna Convention on Civil Liability for Nuclear Damage 
(Art. XI),232 only the courts of the contracting State on whose territory the accident 
occurred have jurisdiction.233 There is therefore no possibility for a person injured 
abroad to bring an action in the courts of his or her State of residence. Although this 
system has the drawback of forcing the injured person to appear in the courts of a State 
whose language he or she most probably does not master and whose legal system he or 
she is unfamiliar with, it nevertheless seemed indispensable to the negotiators to fix 
international jurisdiction in favour of one single court, which they did in order to 
guarantee respect for the limitation of liability and to ensure that equitable 
apportionment of compensation was not made impossible in a case where the courts of 
several countries rule on disputes relating to the same accident. 


As it stands, this system of jurisdiction does not seem to lend itself easily to 
transposition into a convention of a general kind. The possibility of bringing an action in 
the courts of the State where the injury occurred is commonplace in other instruments 
and ought certainly to be included in any Hague Convention on Civil Liability resulting 
from Transfrontier Environmental Damage. On the other hand, if this Convention also 
had to deal with problems associated with the apportionment of a compensation fund in 
the event of there being several sets of proceedings, either the model mentioned above 
could be used as basis or a system of international co-operation could be envisaged 
which would ensure that the various different interests involved were respected. 


2. Petroleum 


The 1969 Brussels Convention on Civil Liability for Oil Pollution Damage 234 regulates the 
question of international jurisdiction as well as the question of the effects of foreign 
judgments. Jurisdiction forms the object of Article IX, paragraph 1, which, in the version 
of the 1992 Protocol, reads as follows: 


                                                        
231 Let us also note that “[i]n exceptional circumstances, when the jurisdiction of the court seised is not founded on an 


exclusive choice of court agreement valid under Art. 4, or on Art.  7, 8 or 12, the court may, on application by a 
party, suspend its proceedings if in that case it is clearly inappropriate for that court to exercise jurisdiction and if a 
court of another State has jurisdiction and is clearly more appropriate to resolve the dispute” (Art. 22 of the 
Preliminary Draft). 


232 See supra, pp. 5 et seq. 
233 The same solution is envisaged in Art. 3, para. 1, of the Agreement between the Swiss Confederation and the 


Federal Republic of Germany on Civil Liability in Nuclear Matters, see supra p. 27. 
234 See supra, p. 7. 
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“Where an incident has caused pollution damage in the territory […] of one 
or more Contracting States or preventive measures have been taken to 
prevent or minimise pollution damage in such territory […] actions for 
compensation may only be brought in the Courts of any such Contracting 
State or States.” 


The system of jurisdiction laid down by the Brussels Convention therefore excludes 
bringing an action in the courts of the State of the habitual residence of the owner of 
the vessel. The negotiators of the Convention were afraid that, when the vessel having 
caused the damage is flying a flag of convenience and the residence of the ship’s owner 
coincides with that flag, the courts of that State should be called upon to rule in an 
action for civil liability.235 Here too, the existing system would scarcely seem to lend 
itself to transposition into a possible Hague Convention on Civil Liability resulting from 
Transfrontier Environmental Damage. Many other international instruments lay down a 
general forum at the plaintiff’s habitual residence, so that it is hard to see how a 
possible Hague Convention could decide not to  include this basis of jurisdiction. It 
would certainly be indispensable to lay down a forum at the place where the damage 
arose, but this forum should not be exclusive as in the Brussels Convention. Any 
possible doubts there might be about the impartiality or independence of courts should 
be considered in connection with the recognition or enforcement of the judgment, 
through the public policy reservation. 


3. Carriage of dangerous goods 


The Convention of Civil Liability for Damage caused during Carriage of Dangerous Goods 
by Road, Rail and Inland Navigation Vessels (CRTD) also sets out rules of direct 
jurisdiction.236 Under Article 19, a claim for compensation may be brought in the courts 
of the place where a) the damage was sustained as a result of the incident, b) the 
incident occurred, c) preventive measures were taken to prevent or minimise damage, 
or d) the carrier has his habitual residence. The plaintiff’s choice will depend not only on 
the facts of the case but also on the State chosen by the carrier in order to constitute a 
limitation fund (Art. 11).237 In fact, a fund of this kind can be constituted even before 
any action is brought. The choice of the carrier is crucial since, after such a fund has 
been constituted, the courts of the State in which the fund is constituted are exclusively 
competent to determine all matters relating to the apportionment and distribution of the 
fund (Art. 19, para. 4). The victim – wishing to obtain compensation as soon as possible 
– will thus have every interest in bringing his action in the State in which the fund is 
constituted. The choice of courts offered to the plaintiff is thus not a genuine one, since 
it largely depends on a strategic decision by the defendant who, as it were, remains 
“master of the game”. However, it should be pointed out that if the carrier elects to set 
up a fund in the State party of his habitual residence, the validity of such a choice will 
depend on all the victims having their habitual residence in the same State Party 
(Art. 11, para. 1). 


                                                        
235 See ROLF HERBER, Haftung für Schäden durch Ölverschmutzung, RabelsZ 1970, pp. 223-252, p. 249, according to 


which the negotiators had doubts about the impartiality and independence of the courts of these States. 
236 See supra, pp. 9 et seq. However, this Convention has not yet entered into force. 
237 Such a fund must be constituted within the limitations of liability laid down in the Convention (Art. 9). In 


constituting such a fund, the carrier protects his other personal assets from claims for compensation. The fund may 
also be constituted by an insurer or by any person who provides the carrier with a financial guarantee. The 
provisions of Art. 11 are essentially procedural and technical and are intended to ensure the effective application of 
the principle of the limitation of liability and the prompt distribution of the moneys laid down for compensating the 
victims. The rules relating to the constitution and distribution of the limitation fund and all the rules of procedure 
relating thereto are governed by the law of the State Party in which the fund is constituted. 
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In a somewhat curious provision, Article 19, paragraph 1, of the CRTD also lays down 
that “notice of the commencement [of such an action for compensation] shall be given 
to the defendant”. According to the explanatory report, this provision aims to give the 
insurers the necessary time to take the requisite measures for setting up a limitation 
fund.238 


B. Conventions not relating to a specific area 


1. The Nordic Environmental Protection Convention of 19 February 1974 


Establishing a system of individual protection against all categories of harmful 
transfrontier emissions, the Nordic Environmental Protection Convention, which binds 
Denmark, Finland, Norway and Sweden, is of a very special kind. To our knowledge, the 
Nordic Convention was in fact the first multilateral treaty concluded in the field of 
environmental protection, whose substantive scope is not limited to a specific category 
of emissions (such as nuclear emissions), but which concerns all activities harmful to 
the environment.239 


Article 3 of the Convention deals with international jurisdiction. Under paragraph 1, any 
person who is affected or may be affected by a nuisance caused by environmentally 
harmful activities in another Contracting State shall have the right to bring before the 
appropriate Court or Administrative Authority of that State the question of the 
permissibility of such activities, including the question of measures to prevent damage. 
Under paragraph 2, the same principle applies to actions for damages. It is true, under 
this Article, the injured party should, where appropriate, bring his or her action in 
foreign courts. However, this drawback seems to us to be largely offset by the fact that 
the legal systems of the States parties to the Convention are similar. Further, thanks to 
the reservation in favour of the law which is most favourable to him or her, the injured 
party does not suffer any major disadvantage related to designating the jurisdiction of 
the State from which the pollution originates.240 


2. The Council of Europe’s Lugano Convention 


The Lugano Convention of 21 June 1993 on Civil Liability for Damage resulting from 
Activities Dangerous to the Environment also contains rules on international jurisdiction. 
Article 19, paragraph 1, reads as follows: 


“1. Actions for compensation under this Convention may only be brought 
within a Party at the court of the place: 


a) where the damage was suffered; 


b) where the dangerous activity was conducted; or 
c) where the defendant has his habitual residence.” 


The principles underlying this provision are comparable to those which form the basis of 
the preliminary draft Hague Convention on Jurisdiction and Foreign Judgments in Civil 
and Commercial Matters. Both instruments make it possible to bring an action in the 
courts of the place of the conduct, of the place of the damage and of the place of the 
defendant’s habitual residence. In this respect, the two instruments are comparable


                                                        
238 United Nations doc. ECE/TRANS/84, p. 45. This provision is actually taken from Art. IX of the 1969 Brussels 


Convention on Civil Liability for Oil Pollution Damage. 
239 These activities are defined in the first Article of the Convention; see also the Protocol annexed to the Convention, 


which slightly limits the definition.  
240 See supra, p. 27. 
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therefore. Yet there are still major differences: the preliminary Hague draft expressly 
treats the omission on a par with the act, explicitly excludes as a basis of jurisdiction 
places where only indirect harm has been suffered, permits an action to be brought 
even if the act (or the omission) or the damage have not yet arisen but simply may 
arise and, lastly, limits - in principle at least - the jurisdiction of the courts of the place 
of the damage only to damage which has occurred or may occur in that State. The first 
three pointers are essential and should probably be taken up in a special convention on 
environmental damage. The fourth pointer, on the other hand, perhaps deserves fresh 
consideration. Indeed, such consideration would even prove indispensable if an attempt 
were to be made to introduce into the special Convention machinery for grouping 
together the actions of victims from different States and concentrating them in one 
court. This would probably represent one of the most complex challenges to solve in 
such a convention - yet also one of the most useful perhaps. However, before 
examining this question in further detail, the presentation of the rules of jurisdiction 
needs to be rounded off with a reminder of a common law principle which is not without 
importance for our subject. 


III. Outline of the common law principles governing jurisdiction with respect to 
disputes relating to immovable property situated abroad (the so-called 
Moçambique Rule) 


A. The problem 


The main question considered in this Chapter may be illustrated by the following 
example: emissions from a factory situated in State A – a common law State – cause 
damage to an agricultural concern situated in a neighbouring State. The owner of the 
concern brings an action for damages in the courts of State A. Are the courts of State A 
competent to hear a dispute under their common law? 


It should be pointed out straight away that the problem raised is not a uniform one for 
all common law systems. For a better understanding of this diversity, the development 
of the common law rules determining jurisdiction in disputes relating to immovable 
property situated abroad needs to be retraced. 


B. The two facets of the Moçambique Rule 


According to a well-established rule of common law, any action relating to a right in 
immovable property must be brought in the courts of the State where the immovable 
property concerned is situated.241 Hence, even before the United Kingdom became party 
to the Brussels and Lugano Conventions, English courts were not competent to hear a 
dispute concerning the ownership of an immovable property situated abroad. Similarly, 
a foreign judgment relating to a right in immovable property was not recognised in 
England when the property concerned was situated in a State other than the original 
court.242  


In the celebrated decision British South Africa Co. v. Copanhia de Moçambique delivered 
in 1893, the House of Lords extended the principle referred to above and determined 
that it was not applicable just to an action in rem, but also to an action in personam 
relating to damages for trespass.243 In this case, a Portuguese company was claiming 
damages in the English courts against an English company for trespass on land, mines 
and dwelling houses situated in South Africa. The House of Lords declared that the 
English courts were not competent to rule on an action in personam relating to damage 


                                                        
241 Skinner v. East India Co. (1666), 6. St. Tr. 710. 
242 Duke v. Andler [1932] 4 D.L.R. 529. 
243 [1983] A.C. 602 (H.L.). The decision is also reproduced in MORRIS/NORTH, Cases and Materials on Private 


International Law, London 1984, pp. 535-540. For a brief description of action for trespass, see supra p. 17. 
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done to immovable property situated abroad.244 Since that time, there have been two 
facets to the Moçambique Rule - or local action rule - each of them excluding the 
jurisdiction of the English courts to rule in an action concerning immovable property 
situated abroad: the former excluded any action in rem, while the latter excluded an 
action in personam by which the plaintiff was seeking to obtain damages for trespass or 
any other offence (such as nuisance or negligence).245 Though criticised,246 the rule has 
been followed by a number of English,247 Australian248 and Canadian249 courts. In the 
United States, the principle has also been adopted by a number of courts.250 


C. Analysis and development of the Moçambique Rule 


Our purpose here is not to undertake a complete examination of the two facets of the 
Moçambique Rule. We would merely emphasise that one facet of the rule amounts in 
fact to conferring on the courts where an immovable property is situated exclusive 
jurisdiction to hear an action in property in rem. There seems to be no doubt about the 
merit of this universally applicable rule.251 Only the authorities of the place where the 
immovable property is situated can effectively rule in an action in property in rem. The 
other facet however, which excludes all jurisdiction of a court to rule in an action in 
personam for compensation for damage caused to an immovable property situated 
abroad, seems more difficult to justify. In fact, in such a case, it is not the registration 
or validity of the title to the property in the State where the immovable property is 
situated which is at issue. So the link between the place where the immovable property 


                                                        
244 The origins of the Moçambique Rule date back to the old common law of the juries, according to which the juries 


determined questions of fact not on the basis of the testimonies heard, but on the basis of their own knowledge of 
the facts. This means that, in the bulk of cases, the action had to be brought in the courts of the place where the 
facts had occurred. It also meant that the courts did not have jurisdiction to rule on an action whose facts had 
occurred abroad. This inevitably created practical drawbacks and increased the cost of the proceedings, since many 
actions had to be brought abroad. To rectify this, the English courts began to allow the fiction of videlicet as it was 
called, which made it possible to imagine, in certain cases, that the foreign place where the facts had occurred was 
situated in England. This practice eventually led to a distinction being made between local actions and transitory 
actions. When a dispute concerned facts which could have occurred anywhere, the fiction applied and the English 
courts were competent (transitory action). When, on the other hand, the facts were inescapably linked to the place 
where they really occurred - as in the case of an action concerning immovable property - the defendant could 
overturn the fiction; then the English courts did not have jurisdiction and the action had to be brought abroad (local 
action). The next stage in the development of the rules of jurisdiction was marked by the Judicature Act of 1873. As 
this Act abolished local venues, the question arose as to whether the English courts were now competent to rule on 
an action in personam concerning damage to immovable property situated abroad. The Lords decided otherwise in 
the Moçambique case. For further details on the origins of the Moçambique Rule, see DICEY/MORRIS, op. cit. 
(footnote 174), vol. 2, Rule 114, Nos. 23-034 to 23-039. For the three accepted exceptions to the Moçambique 
Rule, see JAMES G. MCLEOD, The Conflict of Laws, Calgary 1983, pp. 322-327 (the rule did not apply when the dispute 
concerned a contractual obligation associated with the immovable property (a lease, for example), when a maritime 
law action in rem was involved or an action in personam between two parties subject to the jurisdiction of a court of 
equity). 


245 It is generally recognised that the second facet of the rule was not limited only to actions for trespass, but also 
applied to other torts, see the decision of the Supreme Court of Ontario in the case Brereton v. Canadian Pacific 
Railway, [1898], 29 O.R. 57. On the same problem area in English law, see The Tolten, [1946], p. 135 (C.A.). See 
also DICEY/MORRIS, op. cit. (footnote 174), vol. 2, Rule 114, No. 23-038, footnote 89. 


246 See WELLING/HEAKES, Torts and Foreign Immovables Jurisdiction in Conflict of Laws, (1979-80), 18 W.O.L.Rev. 295, 
with other references. 


247 See, for example, Hesperides Hotels v. Aegean Turkish Holidays, [1979] A.C. 508. 
248 Commonwealth v. Woodhill, (1917) 23 C.L.R. 482, see NYGH, op. cit. (footnote 175), p. 114. See also Dagi v. The 


Broken Hill Proprietary Company and Ok Tedi Mining Ltd. (1997) 1 Victorian Reports 428, and the critique by 
STEPHEN LEE, The Ok Tedi River: Papua New Guinea or the Parish of St Mary Le Bow in the Ward of Cheap? (1997) 71 
Australian Law Journal 602. See also Corvisy v. Corvisy, (1982) 2 N.S.W.L.R. 557, but refer to footnote 254 below. 


249 See, for example, Albert v. Fraser Companies [1937] 1 D.L.R. 39. 
250 Livingston v. Jefferson, 15 Fed. Cas. 660, No. 8411 (C.C.D.Va. 1811). 
251 See, for example, Art. 16 (1a), of the Lugano and Brussels Conventions or Art. 13, para. 1, of the Preliminary Draft 


Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters. See also, for example, 
Art. 97 of the (Swiss) Federal Act on Private International Law, Art. 3097 of the Civil Code of Quebec, Art. 51 of the 
new Italian Act on Private International Law, Art. 49 of the Romanian Act on Private International Law, etc. 
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is situated and the courts of the State of that place seems to us less obviously to 
require compliance.252  


In the United Kingdom, the second facet of the Moçambique Rule was supplanted by the 
Civil Jurisdiction and Judgments Act of 1982, adopted with a view to accession to the 
Brussels Convention. Section 30 of the 1982 Act now assigns to an English court 
jurisdiction to rule on an action for trespass or any other tort affecting an immovable 
property situated outside England.253 On the other hand, the second facet of the 
Moçambique Rule continues to be applied in a large part of Australia,254 in several states 
of the United States,255 as well as in the common law provinces of Canada.256 Hence, 
when an immovable property situated in Seattle has sustained damage as a result of an 
incident occurring in an installation in British Columbia and the action is brought in the 
Canadian courts, those courts would not have jurisdiction to rule under their common 
law. However, it should be pointed out that, where transfrontier environmental pollution 
is concerned, four Canadian provinces – Manitoba, Nova Scotia, Ontario and Prince 
Edward Island257 – have set aside the second facet of the Moçambique Rule by adopting 
the Uniform Transboundary Pollution Reciprocal Access Act of 1982.258 This Act grants 
the victims of transboundary pollution access to the courts of the place from where the 
pollution originates. Section 3 of this Uniform Act reads as follows: 


“A person who suffers, or is threatened with, injury to his person or 
property in a reciprocating jurisdiction caused by pollution originating, or 
that may originate, in this jurisdiction has the same rights to relief with 
respect to the injury or threatened injury, and may enforce those rights in 
this jurisdiction.”259 


In other words, access to the courts is only granted on the basis of reciprocity. The 
expression “reciprocating jurisdiction”260 is defined as a State, a district, a territory or 
possession of the United States of America or a province or territory of Canada, which


                                                        
252 For a critique of the second facet of the Moçambique Rule, see MCLEOD, op. cit. (footnote 244), pp. 327-329; see 


also RUSSELL J. WEINTRAUB, Commentary on the Conflict of Laws, 3rd ed., Mineola 1986, p. 228, who refers to a 
“senseless” rule. 


253 “Jurisdiction of any court […] to entertain proceedings for trespass to, or any other tort affecting immovable 
property shall extend to cases in which the property in question is situated outside [England] unless the 
proceedings are principally concerned with a question of title to, or the right to possession of that property.” For the 
two exceptions to this principle, see DICEY/MORRIS, op. cit. (footnote 174), vol. 2, Rule 114, Nos. 23-040 to 23-050. 


254 The only exception is the State of New South Wales. In fact, this State has completely done away with the 
Moçambique Rule by adopting the Jurisdiction of Courts (Foreign Land) Act of 1989. Section 3 of this Act reads as 
follows: “The jurisdiction of any court is not excluded or limited merely because the proceedings relate to, or may 
otherwise concern, land or immovable property situated outside New South Wales.” For further details see NYGH, op. 
cit. (footnote 175), pp. 113-117. 


255 In fact a number of States have introduced the Moçambique Rule into their venue statute (laws defining the 
jurisdiction of the courts rationae loci). However, in cases of transfrontier pollution (whether international or inter-
State), the action brought by a foreign plaintiff in the American courts will, in principle, fall within the jurisdiction of 
the federal courts and not the courts of a State (concurrent jurisdiction). The federal courts are subject to their own 
venue rules and the rules of the State venue statutes are not applicable to them. In two important decisions, the 
federal courts have refused to apply the local action rule in an action relating to damage caused to immovable 
property: In re School Asbestos Litigation, 921 F.2d 1310, 1319 (3d Cir. 1990), cert. denied 111 S.Ct. 1623 (1991) 
Central Wesleyan College v. W.R. Grace & Co., 143 F.R.D. 628 (D.S.C. 1992). The local action rule has been the 
butt of much criticism in the United States, see Restatement of the Law Second, Conflict of Laws, § 87; see also 
Secretariat of the Commission for Environmental Cooperation, op. cit. (footnote 60), pp. 22-25. 


256 See J.-G. CASTEL, Canadian Conflict of Laws, 3rd ed., Toronto 1993, p. 434. 
257 S.M. 1985-86, c.11; S.N.S. 1994-95, c.1, part. XVI; R.S.O. 1990, c.T.18; R.S.P.E.I. 1988, c.T-5. 
258 This uniform law has been drawn up jointly by the National Conference of Commissioners on Uniform State Laws of 


the United States and the Uniform Law Conference of Canada. A French version of this text is reproduced in The 
Transboundary Pollution Reciprocal Access Act of Manitoba (lois du Manitoba 1985-86, c. 11 - Cap.T145). 


259 For French translation, see Act of Manitoba cited above in footnote 258. 
260 “Instance intéressée” in the French text, denoting a jurisdiction which grants reciprocity. 
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has enacted this Act or provides “substantially equivalent access to its courts and 
administrative agencies.”261 According to the Explanatory Report, the purpose of the 
latter reference is to cover cases where the law of a State, of a province or territory 
already provides for jurisdiction in favour of a person who does not reside within the 
jurisdiction of the court seised but who is the victim of pollution from that jurisdiction. 
The Report also explains that the Act applies neither to transboundary pollution between 
the United States and Mexico nor to pollution from any other State.262 Further, the 
substantive scope of the Act is limited solely to laws of States or Provinces, to the 
exclusion of all federal legislation. Thus the principle of equal access to the courts does 
not apply to a very large part of environmental legislation. Let us also note that the 
Uniform Transboundary Pollution Reciprocal Access Act of 1982 lays down that the court 
seised will apply its own law (lex fori) in order to hear the dispute. Lastly, it should be 
emphasised that, hitherto, no decision has been rendered in application of that Act.263 


D. Conclusions 


Bearing in mind the relatively modest number of States and Provinces having adopted 
the 1982 Uniform Transboundary Pollution Reciprocal Access Act, its impact must be 
described as limited, especially as it only applies in cases of reciprocity. The second 
facet of the Moçambique Rule is therefore still in force not only in a large part of 
Australia, but also in most States and Provinces in North America. The courts of these 
States and Provinces would not, therefore, have jurisdiction to hear the dispute 
mentioned by way of introduction. Considering the strong criticism attracted by the 
second facet of the Moçambique Rule,264 this result seems unsatisfactory. An effective 
remedy might well be found in an international treaty, for example the future Hague 
Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters. 
Indeed, under Article 10 of the preliminary draft of this Convention, the plaintiff can 
bring an action in tort or delict in the courts of the State “in which the act or omission 
that caused injury occurred” (para. 1 (a)). To date, the common law States which 
continue to apply this second facet of the Moçambique Rule have raised no objection to 
this basis of jurisdiction laid down in the Preliminary Draft Convention. When the 
Convention enters into force for one of these States, that State will have an 
international obligation to make this basis of jurisdiction effective. In other words, when 
the dispute falls within the scope of the Convention, that State will no longer be able to 
apply the second facet of the Moçambique Rule. If it contained a similar basis of 
jurisdiction, a future Hague Convention on Civil Responsibility resulting from 
Transfrontier Environmental Damage would naturally have the same corrective effect. 


Chapter 2 – The environmental disaster: a mass tort litigation 


While it is true that an environmental accident can have different forms and degrees, 
there is no denying that, in the most spectacular cases, an ecological disaster can cause


                                                        
261 In the United States, three States bordering on Canada have enacted this Act: Michigan (Mich. Comp. Laws 


§§ 324.1801 to 324.1807), Montana (Mont. Code §§ 75-16-101 to 75-16-109) and Wisconsin 
(Wisc. Stat. §144.995). Others which have enacted the Act are Colorado (Col. Rev. Stat. §§ 13-1.5-101 to 13.1.5-
109), Connecticut (Conn. Gen. Stat. § 51-351b), New Jersey (N.J. Stat. §§ 2A:58A-1 to 2A:58A-8), and Oregon 
(Ore. Rev. Stat. §§ 468.076 to 468.089). 


262 See Secretariat of the Commission for Environmental Cooperation, op. cit. (footnote 60), pp. 82-84. 
263 Ibid. 
264 See the references in footnotes 246, 252 and 255. 
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serious (immediate or long-term) harm to a great number of people.265 It then leads to 
mass tort litigation: the same defendant or defendants confront a very large number of 
victims, who make multiple financial claims. In a traditional civil legal system, the 
injured parties act separately and make their own claims individually. Yet this has 
undeniable drawbacks: increased legal costs owing to the repetition of common 
questions, the risk of incompatible judgments, etc. There are a number of legal 
mechanisms – which nevertheless need to be clearly distinguished from one another – 
which seek to get round these difficulties. 


I. Outline of some legal mechanisms for dealing with litigants as a group 


To begin with, there are mechanisms grouping together litigants who assert their own 
rights and all of whom are parties to the proceedings. Among these mechanisms we 
might cite the joinder of proceedings (“consorité” or “jonction d’instances”),266 a 
mechanism widely known in civil law systems, or the Joinder of Persons laid down by 
Rules 19 and 20 of the Federal Rules of Civil Procedure (FRCP) in the United States.267 In 
each of these cases, a plaintiff puts his own claim. For each right claimed there is a 
corresponding injured person who is a party to the proceedings. Actions are joined for 
reasons of pure expediency. Furthermore, they remain legally independent of one 
another, apart from the fact that they must all be brought in the same competent 
court.268 Ultimately, these mechanisms serve only to group together a relatively small 
number of plaintiffs. 


The second type of mechanism groups together collective or representative actions. A 
collective action is a legal action brought by a group of people who are all victims of the 
same harmful event or by an organisation dedicated to the promotion or defence of a 
general interest. These actions are common in the United States where, for example, 
they may take the form of a class action or citizen suit. In the following discussion, we 
shall try to set out the conditions and effects of these two types of actions, whose 
importance was already emphasised by the 1992 and 1995 Notes.269 


                                                        
265 It will be remembered that, in the Bhopal disaster in December 1984, hundreds of thousands of victims suffered 


physical injury; over two thousand others died in the week following the toxic gas escape. 
266 Joinder of proceedings (“consorité”) makes it possible to amalgamate into one a number of actions brought by 


different plaintiffs independently (active joinder of proceedings) or against different defendants (passive joinder of 
proceedings). It depends on the existence of a common legal relationship or identical or similar situations (e.g. the 
same injurious event). Joinder of proceedings may be peremptory (compulsory) when the interested parties are 
bound by a relationship of substantive law requiring that they should act in unison (e.g. a community of inheritors). 


267 The Joinder of Persons may be compulsory (Rule 19) or permissive (Rule 20). In both cases it is subject to the 
condition that it should not deprive the court of its jurisdiction on account of the matter or the place. When 
jurisdiction is based on the diversity of citizenship of the parties, it must be complete and therefore exist between 
all the parties and the defendant. For further details, see the excellent work by ISABELLE ROMY, Litige de masse - Des 
class actions aux solutions suisses dans les cas de pollutions et de toxiques, Fribourg 1997, pp. 54 et seq. which 
will frequently be referred to in this Note. It should be emphasised that the permissive joinder is often used to 
group together the victims of the same pollution incident, see the references in ROMY, op. cit., p. 55, footnote 81; in 
such a case the court can later certify a class action proprio motu. Since each plaintiff must not only meet the 
conditions of jurisdiction, but also appear in person, the Joinder of Persons is, in reality, limited to a small number 
of persons (the grouping together of only 40 plaintiffs has already been deemed impracticable). 


268 See, for example, WALTER A. STOFFEL, L’image du plaideur: du demandeur individuel aux intérêts de groupe, in 
L’image de l’homme en droit – Das Menschenbild im Recht, Mélanges publiés par la faculté de droit à l’occasion du 
centenaire de l’Université de Fribourg, Fribourg 1990, pp. 502-503. 


269 1992 Note, op. cit. (footnote 2), pp. 199-203; 1995 Note, op. cit. (footnote 4), pp. 77-79, with a reference to 
H.U. JESSURUN D’OLIVEIRA, Class Actions in relation to Cross-Border Pollution, EUI Working Paper LAW No. 91/19, 
European University Institute, Florence 1991. Further to the 1992 Note, it should perhaps be said that no Hague 
Convention expressly covers the right to bring a collective action. What is more, Art. 2 (e) of the 1978 Convention 
on the Law Applicable to Agency excludes from the scope of the Convention “representation in connection with 
proceedings of a judicial character” and Art. 2 (d) excludes “agency by virtue of a decision of a judicial or quasi-
judicial authority or subject to the direct control of such an authority.” The Preliminary Draft Convention on 
Jurisdiction and Foreign Judgments in Civil and Commercial Matters does not contain any provision on collective 
actions. 
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II. Class actions and citizen suits in the law of the United States of America - an 
outline 


A. Class actions 


1. Concept and nature of the class action 


The class action is a representative action. One or more litigants assert their rights in 
court and the rights of a group of people in a situation similar to their own: the class or 
group.270 Formally, the representatives (who are also called named plaintiffs), are the 
only parties to the proceedings. They represent and defend their interests and those of 
the members of the class (unnamed or absent plaintiffs), who are fictitiously in the 
court and who will be bound by the judgment to be delivered. The representatives 
therefore gather behind them all the individual claims similar to theirs, whether or not 
they are already the subject of legal action, whether or not they lie in the present or the 
future. In this way, the class action groups together claims rather than parties.271 


By its very nature, the class action constitutes an exception to two important procedural 
principles, according to which: 1) each person is free to determine whether, when and 
how to have his or her substantive rights respected, and 2) each person has the right to 
be heard before his or her rights are affected by a judgment.272 


In general, the class action serves two fundamental purposes. Firstly, it saves on legal 
expenses and on the resources of the parties, since it makes it possible to rule in one 
set of proceedings and in one single judgment on questions of fact and of law common 
to all the members of a group. In so doing, it avoids a rash of actions thereby lessening 
the risk of contradictory decisions. Let us take the example of a chemical concern, 
suspected of being the source of the contamination of water having caused physical 
injury or damage to tangible property involving many people. In the light of the cases of 
a few representatives, the court will rule, among other things, on the liability of the 
polluter with respect to the whole group. The class action thus saves on the proceedings 
and ensures equality of treatment of persons having related claims originating from one 
single incident.273 Secondly, the class action makes it possible to bring to justice claims 
which could otherwise not be because the damage sustained by the person concerned is 
too small or because the costs of the trial would be disproportionate in relation to the 
damage which has arisen. On the other hand, grouping together a number of similar 
claims in a class action enables persons having sustained the same damage to have 
access to justice and to defend their interests. In reality, as regards the type of conflicts 
which concern us in this Note, this second aspect of class actions seems to us to have 
relatively little practical importance, since where civil liability for environmental damage 
is concerned, the injured parties usually sustain quite substantial and sufficiently serious 
damage to bring individual actions. In mass tort litigation involving civil liability, the 
prime object of the class action is not to permit access to justice, but rather to ensure 
that justice functions efficiently and economically.274 


                                                        
270 For the discussion which follows, see ROMY, op. cit. (footnote 267), pp. 87 et seq. 
271 Ibid., p. 88. 
272 Ibid., with additional references. 
273 Ibid., p. 89. 
274 Ibid., pp. 89-90. 
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2. Rule 23 of the Federal Rules of Civil Procedure 


a) Introduction 


The origins of the class action go back to the Chancery Procedure in England, the first 
accounts of which appear in the 18th century.275 The United States Supreme Court drew 
inspiration from it in the 19th century in order to define the circumstances justifying the 
use of the class action in federal courts. This procedure was finally codified in Federal 
Equity Rule 48, adopted in 1842. It was later revised and renumbered as Rule 38 in 
1912, then Rule 23 of the Federal Rules of Civil Procedure adopted in 1938. On the 
occasion of a fresh revision in 1966, Rule 23 acquired its present-day form. It is this 
modern form of class actions which forms the basis of the discussion which follows. Yet 
before looking more closely at the Rule 23 system, it should be stressed that the 
principle of class actions is not universally accepted in the United States and that it 
continues to generate heated debate in the American legal profession. The advocates of 
the class action regard it as one of the most socially useful remedies, whereas its 
opponents denounce the abuse of Rule 23 by greedy lawyers, describing it as a form of 
legalised blackmail.276 In fact, it is hard to deny that problems of conflicts of interests 
can arise between the lawyers and the various members of the group concerned. These 
conflicts can arise, among other things, from the fact that, in principle, it is the lawyers 
who finance the litigation; they therefore have a major financial stake in the conflict – a 
stake which could quickly dwarf the stakes of the individual members of the group. 
Another source of disagreement is the fact that a class action can be brought solely to 
put pressure on the defendants and induce them to settle. One of the most worrying 
examples of this is the case of the Heart Disease Research Foundation v. General 
Motors Corp.,277 in which a class action was brought on behalf of the population of the 
United States “residing in the metropolises”, in other words, on behalf of some 125 
million people, against certain car manufacturers, accused of conspiring to slow down, if 
not wreck the development of anti-air pollution devices. The plaintiffs were claiming no 
less than 125 trillion dollars in damages and 3 million dollars in costs. The action was 
eventually rejected on technicalities.278 


b) Jurisdiction 


In the United states, substantial mass tort litigations are generally dealt with by federal 
courts.279 Their jurisdiction may be based either on the diversity of citizenship of the 
parties280 or on the federal question jurisdiction.281 When the jurisdiction of the federal 
courts is based on the diversity of citizenship of the parties, only the citizenship of the 
representatives of the group is considered, to the exclusion of that of the other 
members of the group.282 It is important to stress that each of the representatives must 


                                                        
275 Since the Chancery Courts had a personal effect only (contrary to the decisions of the Common Law courts), they 


sought to broaden the scope of their decisions by naming all persons who might be affected by them, see STOFFEL, 
op. cit. (footnote 268), p. 506, with additional references. 


276 ROMY, op. cit. (footnote 267), p. 91, with additional references. 
277 463 F. 2d 98 (2d Cir.1972). 
278 ROMY, op. cit. (footnote 267), p. 91, footnote 19. 
279 However, when the injured party and the defendant are citizens of the same state and the actions are not based on 


a federal law, they must be brought in a state court. 
280 28 U.S.C. § 1332. Under this provision, the federal courts have jurisdiction to rule on conflicts between nationals of 


different States provided the amount involved in the case is at least $US 75,000. 
281 28 U.S.C. § 1331. Under these provisions the federal courts have jurisdiction if, in support of their claim, the 


plaintiffs rely on a cause of action resulting from a breach of the Constitution, of a federal law or of an international 
treaty to which the United States is party. This jurisdiction is independent of the amount in dispute. 


282 ROMY, op. cit. (footnote 267), p. 92, which quotes, in particular, the judgment Ben Hur v. Cauble 255 U.S. 356 
(1921). 
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have a claim exceeding $US 50,000.283 This requirement is considerably weakened by 
the very elastic way in which it is assessed. For example, the allegations made by the 
plaintiffs on the harm sustained will be accepted if they appear to be in good faith; the 
court can only reject such claims if it can assert with “legal certainty” that they do not 
attain the requisite amount for a claim.284 Also, claims for punitive damages are added 
to claims for compensation in order to calculate the value of the case.285 


c) Application of class actions to mass tort litigation 


While it has long been accepted that Rule 23 applies to antitrust disputes and to other 
fields, its application to mass tort litigation relating to civil liability has been the subject 
of great controversy and still remains so.286 A number of courts, supported by a body of 
scholarly opinion, have actually refused to apply Rule 23 to this type of dispute. They 
have argued that the conditions for bringing into play the civil liability of the common 
defendant differ in the case of every injured party and that the size of the harm 
sustained, as well as the available defence, must be considered individually, in other 
words on a case by case basis, and not collectively. The opponents of class actions for 
mass tort litigation also hold that when the action involves damages, each plaintiff 
should have a choice of forum. Lastly, they consider that it is for the legislator to play 
his part and lay down fresh procedures for this type of dispute; pending that, they 
refuse to place a liberal interpretation on the conditions of Rule 23.287 


However, since the end of the 1970s a broad trend has emerged in favour of the use of 
class actions in the area of mass tort litigation relating to civil liability. Indeed, a 
number of courts of first instance have started to apply this procedure to conflicts 
involving pollution and toxic substances, considering that the class action could 
substantially accelerate the resolution of common questions, in particular the general 
liability of the defendant. As the resistance of a number of appeal courts has gradually 
become less pronounced, mass tort litigation is nowadays more and more frequently 
brought in the form of a class action.288 In the view of the advocates of this mechanism, 
it helps to appreciably reduce the cost of proceedings, makes it possible to unify the 
discovery and to more equitably distribute the compensation moneys obtained. 
However, it should be emphasised that, in practice, the class action very often gives rise 
to a settlement or is only used to rule on certain aspects of the dispute. Conflicts having 
resulted in a ruling on all the questions raised are quite rare.289 


 


                                                        
283 ROMY, op. cit. (footnote 267), which also states that the claims of the injured parties are not totalled unless they 


claim “a single title or right in which they have a common and undivided interest”, Snyder v. Harris, 394 U.S. 332, 
89 S.Ct. 1053 (1969). The latter condition is not met when the injured parties unite in order to claim the same 
remedy or only to defend themselves against the same opponent. 


284 Sterling v. Velsicol Chemical Corp.; 855 F. 2d 1188, 1195 s. (6th CIR 1988). 
285 Watson v. Shell Oil Co; 979 F. 2d 1014, 1021 (5th CIR 1992). 
286 ROMY, op. cit. (footnote 267), pp. 94-98. 
287 See ROMY, op. cit. (footnote 267), p. 95, with a number of references. 
288 Ibid., which refers, in particular, to the Judgment in In re A.H. Robins Co., Inc., 880 F. 2d 709 (IVth CIR. 1989) for 


a detailed outline of the history of class actions in mass tort litigation and of the principal judgments delivered up to 
1989. See also the case concerning Watson v. Shell Oil Co. 979 F. 2d 1014 (Vth CIR. 1992), in which a federal court 
of appeal confirmed the certification of a class action grouping together some 18,000 persons claiming 32 billion 
$US in damages as compensation for physical injury and damage to tangible property sustained by the members of 
the group after an explosion in a refinery. 


289 On these questions, see ROMY, op. cit. (footnote 267), pp. 143 et seq. 
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d) The different stages of the procedure 


(1) Bringing the class action 


A party wishing to bring a class action does so in his or her name and in the names of 
all those in a similar situation to his or hers. The description of the group may, for 
example, use the following wording: “All persons who happened to be or who were the 
owners of real property in the townships of A, B, and C, on 1 September 1995 and who 
sustained injuries to their person or whose property was affected following an explosion 
at plant Y on 1 September 1995”. The description may be relatively vague since the 
litigant does not have to allege the exact number or identity of the members of the 
group. 


(2) Certification 


The court seised with the action decides as quickly as possible, either proprio motu or at 
the request of a party, whether the class action is sustainable in this form. This crucial 
phase is commonly called certification of the class action or the class. At the time of this 
certification, the court considers whether the conditions laid down in Rule 23 are met 
and whether the action can continue as such; in a second stage, the court then defines 
the ‘class’ (the group). At this stage, the court must not prejudge the validity of the 
action on the merits. 


(a) The general conditions 


The basic condition for obtaining certification is the existence of an identifiable group or 
class. There are a number of possible scenarios. If the pollution is purely local, the 
number of members is fairly easy to establish (for example, persons residing within a 
radius of X kilometres round an installation). On the other hand, if there was large-scale 
exposure to a toxic substance, the class may also group together unidentified injured 
parties, the number of persons forming the group thus being at best approximate. 
Lastly, the group may include future plaintiffs who suffer latent harm and who, for this 
reason, are not yet known. Furthermore, certification of the class action will only be 
granted if the joinder of cases is impracticable or difficult. The elements for 
consideration in this respect may be the number of potential members or the 
geographical dispersion of the injured parties. A community of interests must also exist 
between the members of the group. This condition is satisfied when there is at least one 
condition of fact or of law common to the members of the group. Complete coincidence 
of the rights is not a requisite. For example, it is enough for the members to have 
suffered harm from the same pollution. Another condition to which the certification of 
the class action is subject concerns the representative’s claims. These claims must be 
typical, in other words, they must be based on an event, on conduct or on 
circumstances identical for all the members of the group. In other words, there must be 
a relationship between the representative’s personal claims and those which he is 
making on behalf of the group. This condition ties up with that of the community of 
interests.290 Lastly, it is the representative’s duty to defend the interests of the group 
equitably and adequately. If this condition is not satisfied throughout the proceedings, 
the absent members will not be bound by the eventual judgment (due process). 


(b) Special conditions 


The conditions for certification so far mentioned have all been of a general kind. But in 
order to be certified, the class action must also meet other, special conditions. An 
exhaustive presentation of these special conditions would exceed the bounds of this 
Note. We will therefore merely sketch in the broad outlines. To be certified, a federal 
class action must fall within one of the categories listed in Rule 23 (b). The distinction 
between the different types of class action is crucial, since their conditions differ and 


                                                        
290 Ibid., pp. 104 to 105. 
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since certain class actions are obligatory.291 The most often used class action in mass 
tort litigation is that laid down in Rule 23 (b)(3) entitled common question class action. 
This class action may be brought when two cumulative conditions have been met: 
1) questions of law or of fact common to the members of the group prevail over 
questions affecting individual members, and 2) the class action is preferable to any 
other available method for resolving the dispute equitably and effectively. This class 
action is optional, the members of the group being free to opt out of the proceedings 
and to bring their own action separately (opt-out). Members who decide to opt out of 
the proceedings will not be bound by the eventual judgment. 


The criteria which the court must take into consideration for certification of the class 
action are listed in Rule 23 (b) (3). This list, which is not exhaustive, includes the 
following elements: the interest individual members may have in bringing separate 
actions and the opportunities for them to do so; the existence of actions pending in the 
same dispute involving members of the group; the advantages or drawbacks of 
concentrating the dispute in one single court; the probable difficulties of organising the 
class action. The latter criterion is important since it also encompasses the problems 
which can arise in applying the substantive law of a number of federal States. This is 
particularly apparent when a national class action is involved. 


As regards certification, the court is obliged to compare the class action with the other 
existing procedures for solving the conflict, be they separate individual proceedings, the 
joinder of cases, intervention or consolidation. The class action will not be certified 
unless it seems clearly preferable to the other instruments referred to, not just better 
than them.292 By contrast with the separate action, the class action has the following 
advantages: it avoids the repetition of procedures connected with the investigation and 
determination of common questions and reduces the associated costs; it ensures 
uniformity of decisions as well as equality of treatment of the injured parties; it allows 
the defendant to defend himself or herself in one single court;293 it allows the members 
of the group to pool their efforts and, lastly, it saves time and legal resources. 
Compared with joinder and intervention, the class action has the advantage of being 
able to group together a greater number of parties, since it also permits the claims of 
future plaintiffs to be considered. The grouping together process can be on a much 
larger scale, since only the representatives have to meet the conditions of the court (in 
particular as regards jurisdiction), not the absent members. Consolidation has a 
narrower scope than the class action since it supposes that the actions are already 
pending. Also, it does not make it possible to reach potential litigants who have not yet 
started proceedings. Lastly, in cases of consolidation, the plaintiffs are all formally 
parties, which is not so in a class action.294 On the other hand, a number of courts have 
considered consolidation preferable when personal matters predominated and when, for 
this reason, individual actions were inevitable. Thus, in the case concerning Three Mile 
Island Litigation, the court refused to certify a class action for compensation for the 


                                                        
291 The class actions laid down in Rules 23 (b) (1) (A) [Incompatible standards class action], 23 (b) (1) (B) [Limited 


fund class action] and 23 (b) (2) [Declaratory relief class action] are obligatory. Let us take the example of the 
class action relating to limited compensation funds. This is the case for instance when the compensation funds are 
inadequate to compensate all the injured parties. This limitation may result from insurance cover, from a legal 
ceiling imposed on the defendant’s liability or from the latter’s insolvency. In these cases, the plaintiffs who are the 
quickest off the mark and who receive compensation could deplete the capital intended for compensation to the 
detriment of the other injured parties. Equality of treatment then justifies a compulsory class action in which the 
claims of all the members are dealt with at the same time and the compensation moneys apportioned equitably 
among them. 


292 Commonwealth of Puerto Rico v. M/V Emily’s, 158 F.R.D. 9, 15 s. (D.P.R., 1994). 
293 In the case concerning Asbestos School Litigation (789 F. 2d 996, 998 s. (3d Cir. 1986)), the three defendants 


accepted a national class action, preferring to be faced with one all-embracing action rather than thousands of 
scattered separate cases. 


294 It should be explained here that, in American law, there are two separate provisions through which consolidation is 
brought into play, namely, Rule 42 of the Federal Rules of Civil Procedure or the Multidistrict Litigation Statute. 
While the former applies to all the proceedings pending in the same court, the purpose of the latter is to gather 
together the actions scattered over several courts. If consolidation is based on Rule 42, each applicant must meet 
the conditions regarding jurisdiction, in particular with respect to diversity. 
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emotional distress caused by the Three Mile Island nuclear accident, ruling that the 
varied personal claims of the members called for multiple individual actions.295 


e) The effects of a class action 


A judgment delivered in a class action is binding on all the members who have not 
opted out of the proceedings. However, this binding effect only comes into play if the 
absent members have been adequately represented, if the members have been notified 
of the existence of the class action instituted on their behalf and if they have had the 
right to be heard. This stems from the constitutional principle of due process as well as 
from Rule 23 itself.296 


f) Conclusions 


What conclusions can be drawn at the end of this brief presentation of the system of 
class actions in the law of the United States of America? 


We have already emphasised the advantages of the system of class actions. But the 
system of class actions nevertheless raises a number of problems.297 To begin with, it 
should be underlined that the class action does not always prevent a repetition of the 
proceedings. This is because the members of class actions are able to opt out of them 
and bring actions individually in other courts. This inevitably increases the risk of 
incompatible judgments as well as of the depletion of the compensation fund by the 
victims who are the first to win their cases. It is for these reasons precisely that the 
American Law Institute, supported in this by a number of authors, is proposing to make 
all class actions compulsory and to prohibit the members from bringing separate 
actions, at least until certain collective aspects of the dispute have been resolved.298 
Also, the class action cannot necessarily be considered a neutral procedure. This is 
especially true in relation to the role of the court. For the court actually ends up being 
assigned the task of looking after the interests of absent members and of administrator 
of the dispute. This role enables the court to develop its own strategy for bringing, not 
to say forcing, the parties to reach a settlement.299 Furthermore, when the class action 
involves the future injured parties, there is a clear risk that not all the future injured 
parties will be notified of the class action. This is particularly serious since the class 
action determines their procedural and substantive rights. The class action therefore 
introduces a new definition of due process for mass tort litigations.300 In addition to 
these repercussions on procedural law, the class actions system can also have 
consequences for substantive law, to begin with for civil liability systems. Once the 
defendant’s liability has been established with respect to the representatives, the other 
members of the group no longer have to establish the conditions of the liability 
individually. The collectivisation of the liability is even taken a little further when the 
damages are assessed comprehensively and not for each of the injured parties 
individually. 


Overall, and despite the dangers referred to, it may legitimately be concluded that the 
class actions system has shown its true worth in mass tort litigations and that its use is 
on the increase. 


                                                        
295 87 F.R.D. 433 (M.D.P.a. 1980). 
296 For further details on this question, see ROMY, op. cit. (footnote 267), pp. 129 to 132 and 169 to 171. 
297 Ibid., pp. 172-175. 
298 See the references in ROMY, op. cit. (footnote 267), p. 173, footnote 372. 
299 Ibid., pp. 173-174, with a reference to the Agent Orange case, in which the uncertainties which Weinstein 


insinuated regarding the validity of the action on the merits finally pushed the defendants to reach a settlement. 
300 ROMY, op. cit. (footnote 267), p. 174. 
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B. Citizen suits 


In the United States, the application of numerous federal laws is ensured by the 
possibility of bringing citizen suits. The citizen suit, which is an action brought by a 
citizen, gives an individual private right of action to defend the public interest in court. 
An individual may act against any person violating certain legal norms in order to oblige 
that person to comply with them and may also act against the administration in order to 
oblige it to perform a task which is not discretionary. Citizen suits must be brought in 
federal district courts which have jurisdiction regardless of the amount in dispute and 
the citizenship of the parties. It should be noted that not only can the basis of such an 
action be a law in the formal sense, it can also be the theory of the public trust or the 
doctrine of nuisance. 


The first law having conferred upon members of the public the right to bring an action 
was the Michigan Environmental Protection Act promulgated in 1970. The Michigan Act 
served as model for the provision on citizen suits inserted into the Air Pollution Control 
Act or Clean Air Act when it was revised in 1970. Section 304 of the Clean Air Act thus 
became the first federal provision to authorise any person to bring a civil action in the 
federal courts, either against the Government to force it to perform its obligations laid 
down in law, or against any person having violated the laws.301 However, it should be 
noted that the right granted by Section 304 of the Clean Air Act is more limited than 
that granted by the Michigan legislator, in that it only permits an action to be brought 
against certain violations of the law and qualified omissions of the administration.302 
These restrictions were the result of the controversy which split members of Congress 
during the debates on the introduction of the federal citizen suits, a controversy which 
finally resulted in a number of special agreements which it is not our task to go into 
here. On the other hand, it is important to stress that the provisions of the Clean Air Act 
do not envisage payment of damages as such, so that a citizen suit can only relate to an 
injunction or a notice to comply. Despite these restrictions, Section 304 of the Clean Air 
Act reflects a deliberate choice by Congress to broaden access by citizens to the federal 
courts to ensure that the law is upheld. In adopting the federal citizen suits, Congress 
aimed to confer on the citizens the status of private public prosecutor, recognising that 
they would thus be performing a true public service in bringing an action for 
enforcement.303 


Section 304 of the Clean Air Act has served as a model for the provisions subsequently 
promulgated in federal law. Admittedly, these provisions sometimes deviate from 
federal law for reasons linked to the structure and peculiarities of the laws concerned. 
They may even be subordinated to different conditions.304 Despite these differences, all 
of them are aimed at enabling citizens to verify that laws are applied, whether by 
inducing the administration to perform a mandatory duty or by appealing against the 
latter’s inaction.305,306 


                                                        
301 ROMY, op. cit. (footnote 59), p. 87. 
302 Ibid. 
303 Ibid., p. 88. 
304 See, for example, Section 505 of the Federal Water Pollution Control Act, or Clean Water Act, which expressly 


draws on Section 304 of the Clean Air Act, but with two important modifications: firstly, the Clean Water Act 
stipulates that an action can be brought by any citizen defined as “a person or persons having an interest which is 
or may be adversely affected”, while the Clean Air Act authorises everyone to act, without any other limitation. 
Also, the Clean Water Act lays down the possibility, for the plaintiff to claim payment of civil penalties, which was 
not included in the original version of Section 304 of the Clean Air Act. 


305 ROMY, op. cit. (footnote 59), p. 89. 
306 What is the relation between citizen suits and the means provided by common law? This question is an important 


one, since the scope of application of the citizen suits and the means provided by common law differ. The standing 
to sue is, in principle, broader in the provisions on citizen suits than in the common law actions for nuisance which 
require not only that the applicant should suffer harm, but that this harm should distinguish him or her from the 
public in general. Subject to this one reservation, common law actions nevertheless have a broader scope than 
citizen suits because they are not limited to specific breaches of the law. For example, a citizen suit is excluded if 
the holder of a tipping permit respects the terms of his permit, even in the case of imminent danger. The same 
applies when the citizen suit is aimed at a pollution not regulated by federal law (for the references, see ROMY, op. 
cit. (footnote 59), p. 99, footnotes 359 and 360). On the other hand, it still remains possible to bring an action for 
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III. Actions brought by professional associations 


A professional association may be qualified to act as a representative or substitute.307 In 
the former, the capacity is derived, in that the association cannot bring an action which 
could not be brought directly by its members. On the other hand, in the latter case, the 
association’s capacity to bring an action does not depend on the rights held by its 
members; it can act without its interests being prejudiced or directly threatened. 


Article 18 of the Council of Europe’s Convention of 21 June 1993 on Civil Liability for 
Damages resulting from Activities Dangerous to the Environment (Lugano Convention) 
deals with claims by organisations. It reads as follows: 


“1. Any association or foundation which according to its statutes aims at 
the protection of the environment and which complies with any further 
conditions of internal law of the Party where the request is submitted 
may, at any time, request: 


a) the prohibition of a dangerous activity which is unlawful and poses 
a grave threat of damage to the environment; 


b) that the operator be ordered to take measures to prevent an 
incident or damage; 


c) that the operator be ordered to take measures, after an incident, to 
prevent damage; or 


d) that the operator be ordered to take measures of reinstatement. 


2. Internal law may stipulate cases where the request is inadmissible. 


3. Internal law may specify the body, whether administrative or judicial, 
before which the request referred to it paragraph 1 above should be 
made. In all cases provision shall be made for a right of review. 


4. Before deciding upon a request mentioned under paragraph 1 above 
the requested body may, in view of the general interests involved, 
hear the competent public authorities. 


5. When the internal law of a Party requires that the association or 
foundation has its registered seat or the effective centre of its 
activities in its territory, the Party may declare at any time, by means 
of a notification addressed to the Secretary General of the Council of 
Europe, that, on the basis of reciprocity, an association or foundation 
having its seat or centre of activities in the territory of another Party 
and complying in that other Party with the other conditions mentioned 
in paragraph 1 above shall have the right to submit requests in 
accordance with paragraphs 1 to 3 above. The declaration will become 
effective on the first day of the month following the expiration of a 
period of three months after the date of its reception by the Secretary 
General.” 


Like a number of citizen suits, this provision concerns only applications seeking an 
injunction from a court or competent administrative authority, addressed to the polluter 
or the potential polluter. On the other hand, it does not provide for the payment of


                                                                                                                                                                   
nuisance. In view of this divergence, the question arises as to whether the plaintiff has a choice of actions, whether 
they compete with one another or whether they are mutually exclusive (ibid., pp. 100-104). The situation may be 
summarised as follows: When people have sustained harm caused by activities regulated by a law which includes 
provision for citizen suits, these are the only means provided by federal law. The injured parties do not in particular 
have any action for damages or an injunction under federal common law. 


307 See, in particular, STOFFEL, op. cit. (footnote 268), pp. 509 et seq. 
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damages or even the reimbursement of costs to the organisation bringing the action.308 
An association wishing to file such an application must meet quite different conditions 
laid down by the law of the court, with the exception of the possibility envisaged in sub-
paragraph 5. 


Furthermore, it should be pointed out that according to the White Paper on 
Environmental Liability adopted by the Commission of the European Communities,309 for 
cases concerning environmental damage, public interest groups promoting 
environmental protection should have a right to act in substitution for public authorities, 
where these are responsible for dealing with environmental damage, but have not 
acted. This approach should apply to administrative and judicial review, as well as to 
claims against the polluter. In urgent cases, such groups may also be allowed to take 
action if there is need to prevent damage.310 


IV. Conclusions – assessment of collective actions in the context of a possible 
Hague Convention on Civil Responsibility resulting from Transfrontier 
Environmental Damage 


The system of collective actions, and class actions in particular, undoubtedly has a 
number of advantages for dealing with a mass tort litigation. Is it both possible and 
conceivable to transpose these advantages to the international level and to include rules 
relating to collective actions in a possible Hague Convention on Civil Liability resulting 
from Transfrontier Environmental Damage? Let us note straight away that there would 
certainly be a great many questions and major difficulties. But would they be such as to 
condemn all efforts to achieve this from the outset? 


If the Conference were called upon to draw up such a Convention, further studies would 
no doubt be necessary in order better to understand the mechanics of other collective or 
representative actions. Such an appraisal should include a systematic and comparative 
analysis of these various types of actions: the precise conditions of their application 
(personal, substantive and procedural conditions), the penalties they lay down 
(injunctions, damages, civil penalties and costs), as well as the effects (substantive and 
procedural) of a decision made on the basis of such an action. A questionnaire ought 
perhaps to be drawn up in this connection. An additional study of this kind would make 
it possible to identify the true difficulties of private international law associated with this 
type of action. 


Yet even failing such a study a number of specific problems can still be identified now. 
One initial fundamental question would be to ascertain whether the Convention should 
lay down substantive rules on collective actions (unified substantive regime), provisions 
dealing solely with matters of private international law or a mixture of the two. Were 
the Convention to be limited solely to the conflictual law aspects, the catalogue of 
questions for consideration would include, among other things, that of ascertaining 
whether the courts of a Contracting State, whose law provides for collective actions – 
and class actions in particular – should agree to hear an action brought on behalf of a 
group by a representative designated under a foreign law. In fact this question has 
already been raised by the Bhopal case. In that dispute, the Indian Government was 
first designated the representative of the group of victims of the disaster under Indian 
law; then it brought an action in the American courts on behalf of the group. Since the 
American courts declared that they had no jurisdiction under the doctrine of forum non 
conveniens, the question raised did not have to be decided. Yet there are good reasons 
for thinking that the constitution of a group under a foreign law would not have been 


                                                        
308 The 1992 Note, op. cit. (footnote 2), p. 201, already emphasised that this raised the question as to whether, once 


in force, the Convention was going to have priority and, therefore, would eliminate the rights of this kind which 
national legislation might recognise. 


309 See supra, p. 15. 
310 See White Paper, section 4.7., Access to justice. 
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accepted. In fact, the possibility of bringing a collective action and the conditions which 
govern it are essentially procedural matters which in principle must fall under lex fori.311 


The same reasoning applies to a question already raised in the 1992 Note312 and which 
concerns the scope of the designation of lex causae in a convention on the law 
applicable to civil liability: did the right recognised by national law to bring an action in 
the interests of a whole group fall within the context of the applicable law designated by 
such a convention? In our view this question must be answered in the negative. In 
other words, the court seised could not apply the regime on collective actions laid down 
by the foreign law. 


Another awkward question to be solved in connection with a future Hague Convention 
would concern the effects abroad of a decision made on the basis of a collective action. 
Can such a decision be recognised and enforced in another State in the same conditions 
as an individual decision? Should a distinction be drawn between the representatives 
and the absentees in a class action (bearing in mind that, under United States law, only 
the representatives of the class are considered for determining the direct jurisdiction of 
a court seised with a collective action, to the exclusion of the absent members)? Is the 
enforcement of such a decision possible in a State which does not make provision for 
collective actions?313 What would be the impact, in the State addressed, of the negative 
effect of the admission of a mandatory class action, namely the loss, for each individual 
victim, of his or her right of personal action? Can this loss be considered as contrary to 
human rights?314 


In the light of the foregoing, it seems to us that what might be termed a mixed 
approach could serve as guide for drawing up a rule on collective actions in the context 
of a future Hague Convention on Civil Liability resulting from Transfrontier 
Environmental Damage. This rule could, in fact, contain both elements of substance and 
elements of conflicts of laws. The basic elements would lay down the material conditions 
for the admission of a collective action. Let us consider the example of a chemical 
accident in a plant situated in State A, close to the frontier with States B and C. 
Residents of all three countries sustain serious bodily injury, all of the same kind. Let us 
also suppose that the Convention (to which all three States are Parties) permits the 
victims to bring an action both in the courts of the State where the injurious act 
occurred (State A) and also in the courts of the States where the harm was sustained 
(States A, B and C). Under these rules on international jurisdiction, the plant in question 
must therefore expect to face proceedings in the courts of the three States. In such a 
case, the possibility of bringing a collective action in one single court would no doubt 
have a number of advantages. It would lead to a single decision, on all the claims, thus 
obviating the danger of ending up with conflicting decisions. The injured parties – all of 
them victims of the same incident and having sustained the same bodily injury – would 
be indemnified under the same system. The process of reviewing the evidence would 
also take place under one system, etc. In short, in such circumstances, a collective 
action could help to improve the efficiency of the legal system. Admittedly, the system 
of such an international collective action would not be entirely problem-free. To start 
with, it presupposes that the victims are agreed on the forum in which the action would 
be brought. It is clear that this choice would largely depend on the substantive rules 
applicable to the merits and the system of liability they provide for. There is no doubt 
that the victims would seek to choose the court most advantageous to them. The 
possibility of such a choice would not really be unjust as regards the enterprise at issue, 
since, by locating close to the three frontiers, it might reasonably expect to be subject
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312 1992 Note, op. cit. (footnote 2), p. 203. 
313 See DAVID MCLEAN, Procedural Matters, in VON BAR, op. cit. (footnote 5), pp. 199-201. 
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to each of these three systems.315 Furthermore, if the future convention also included 
the applicable law, the argument based on unforeseeability would lose even more 
weight, since the substantive rules applicable to a civil liability action for environmental 
damage would be easy to determine, even before the harmful event occurred. 


If such a mixed system were to prove over-ambitious, the system of collective actions 
could be limited solely to cases grouping together victims from one single State. 


Lastly, where actions brought by an association are concerned, Professor von Bar 
recently proposed an interesting distinction in his course of lectures at the Hague 
Academy of International Law.316 In his view, if the rights asserted by the association 
can in reality be attributed to individual persons, its action could be likened to a class 
action; like the class action, it must meet the conditions laid down by lex fori. On the 
other hand, if the association asserts rights which cannot, in general, be attributed to 
individual persons, such as a claim for compensation for ecological damage, the 
situation would be different; in that case, the association would assert its own rights, so 
that the admissibility of the action would have to be subject to lex causae.317 Under this 
rule, a Dutch environmental association, whose national law entitles it to bring an 
action,318 could request, in a German court, measures of reinstatement against a 
German polluter, even though German law does not confer this right on associations in 
this field. It is the application of Dutch law as lex causae which would make this 
possible. 


Lastly, another question is whether a possible Hague Convention should include a rule 
on the possibility of challenging in court an environmental protection organisation which 
has not performed its preventive role of protection and where damage has resulted 
therefrom.319 


Chapter 3  – Access to information 


The 1992 and 1995 Notes rightly stressed the fact that, in legal proceedings concerning 
liability for damage to the environment, it was particularly important to have access to 
information, even if only to establish the causal link.320 Two international instruments 
include explicit provisions on this: the Council of Europe’s Lugano Convention and the 
recent Aarhus Convention drawn up by the United Nations Economic Commission for 
Europe. 


                                                        
315 The possibility of such international collective action also supposes that the rule of the kind laid down in Art. 10, 


para. 4, of the Preliminary Draft Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial 
Matters (see supra, p. 50) should be set aside. The idea of an international collective action would, on the contrary, 
be that even the court competent solely by virtue of the place where the damage arose could rule on all the 
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316 VON BAR, op. cit. (footnote 52), pp. 356-359. 
317 In this connection Professor VON BAR quotes a decision of the Dutch Hoge Raad: “[I]n the event these interests [of 


environmental protection] are harmed by violations of norms which protect them, this constitutes unlawfulness 
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translation taken from G. BETLEM, Cross-Border Water Pollution: Two Paradigmatic Dutch Cases, European Review of 
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I. The Council of Europe’s Lugano Convention 


Chapter 3 of the Council of Europe’s Convention on Civil Liability for Damage resulting 
from Activities Dangerous to the Environment (Lugano Convention)321 contains very 
detailed rules on access to information (Arts. 13-16). These rules draw a distinction 
between whether the information is held by the public authorities (Art. 14), bodies with 
public responsibilities for the environment (Art. 15) or by operators (Art. 16). 


Under Article 16, paragraph 1, “[t]he person who suffered the damage may, at any 
time, request the court to order an operator to provide him with specific information, in 
so far as this is necessary to establish the existence of a claim for compensation under 
this Convention.” Under paragraph 2, the operator concerned “may request the court to 
order another operator to provide him with specific information, in so far as this is 
necessary to establish the extent of his possible obligation to compensate the person 
who has suffered the damage, or of his own right to compensation from the other 
operator.” Paragraph 3 stipulates the type of information that an operator must provide 
under the Convention. This is “elements which are available to him and dealing 
essentially with the particulars of the equipment, the machinery used, the kind and 
concentration of the dangerous substances or waste as well as the nature of genetically 
modified organisms or micro-organisms”.322 But it is important to stress the fact that the 
scope of these provisions is limited by Article 19, paragraph 2, according to which 
requests for access to information may only be submitted at the court of the place 
where the dangerous activity is conducted or where the operator who may be required 
to provide the information has his habitual residence. Access to information is therefore 
not guaranteed if the action is brought at the place where the damage was suffered.323 


II. The Aarhus Convention drawn up by the United Nations Economic 
Commission for Europe 


The Aarhus Convention of 25 June 1998 on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters 324 was adopted under 
the auspices of the United Nations Economic Commission for Europe (ECE), which 
embraces the countries of North America, Western, Central and Eastern Europe as well 
as Central Asia. The Convention has not yet entered into force, but has already collected 
39 signatures, those of the European Community among them.325 Article 3, paragraph 9, 
would appear to be the key provision of this Convention. It states that: 


“Within the scope of the relevant provisions of this Convention, the public 
shall have access to environmental information, have the possibility to 
participate in decision-making and have access to justice in environmental 
matters without discrimination as to citizenship, nationality or domicile and, 
in the case of a legal person, without discrimination as to where it has its 
registered seat or an effective centre of its activities.” [Emphasis added]. 


 


                                                        
321 See supra, p. 12 et seq. 
322 It should be noted that, under Art. 14, para. 2, the internal law of a State Party to the Convention may restrict the 


right of access when the request affects public security, commercial and industrial confidentiality, including 
intellectual property, matters which are or have been sub judice, or under enquiry (including disciplinary enquiries), 
or which are the subject of preliminary investigation proceedings, etc. The operator may also refuse to provide 
information when it would incriminate him (Art. 16, para 6). 


323 This had already been raised by the 1992 Note, op. cit. (footnote 2), p. 205. 
324 The text can be found on the ECE Internet site at the following address: 


http://www.unece.org/env/europe/ppconven.htm. 
325 Pursuant to its Art. 20, the Convention will enter into force on the ninetieth day after the date of deposit of the 


sixteenth instrument of ratification, acceptance, approval or accession. 
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Each Party to the Convention must ensure that “public authorities, in response to a 
request for environmental information, make such information available to the public, 
within the framework of national legislation”, and should do so “without an interest 
having to be stated” (Art. 4, para. 1).326 Compared with the Lugano Convention, the 
Aarhus Convention is therefore less ambitious, exclusively relating as it does to 
information held by the public authorities, thus excluding the operators. The scope of 
the Aarhus Convention is further limited by Article 3, paragraph 6, which states that 
“[t]his Convention shall not require any derogation from existing rights of access to 
environmental information, public participation in environmental decision-making and 
access to justice.” Lastly, the provision which comes under the heading Access to 
Justice (Art. 9), lays down that “[e]ach Party shall, within the framework of its national 
legislation, ensure that any person who considers that his/her request for information 
under article 4 has been ignored, wrongfully refused, whether in part or in full, 
inadequately answered, or otherwise not dealt with in accordance with the provisions of 
that article, has access to a review procedure before a court of law or another 
independent and impartial body established by law.” 


III. Conclusions 


If the Hague Conference were to decide to prepare a Convention on Civil Liability 
resulting from Transfrontier Environmental Damage, careful consideration would need to 
be given to whether it is appropriate to include specific provisions on access to 
information. Rules of this kind could well prove very useful, but a proper assessment 
would need to be made against whom the right of access to information may be 
asserted (public authorities and/or operators) and what relationship these rules would 
have with other systems, in particular with the 1970 Hague Convention on the Taking of 
Evidence Abroad. This point was raised by the 1992 Note.327 Particularly in relation to 
the Lugano Convention, the 1970 Hague Convention seems more restrictive in scope, in 
that it expressly stipulates that a “[l]etter shall not be used to obtain evidence which is 
not intended for use in judicial proceedings, commenced or contemplated” (Art. 1, 
para. 2). Further, under Article 23 of the Hague Convention, a Contracting State may 
“declare that it will not execute Letters of Request issued for the purpose of obtaining 
pre-trial discovery of documents in Common Law countries.” 


Chapter 4  – Recognition and enforcement of foreign decisions 


Our consideration of matters relating to the recognition and enforcement of foreign 
decisions can be very brief. For these matters do not seem to raise any particular 
problems for judgments concerning environmental damage,328 which means that we can 
refer the to Chapter 3 of the Preliminary Draft Hague Convention on Jurisdiction and 
Foreign Judgments in Civil and Commercial Matters. There is all the more justification 
for doing so as the Preliminary Draft contains not only a definition of the term 
“judgment” (Art. 23), rules relating to procedure (in particular, Arts. 27, 29 and 30), as 
well as a catalogue of the grounds for refusal of recognition or enforcement (Art. 28), 
but also provisions expressly relating to punitive damages (Art. 33, paras. 1 and 3), as 
well as to grossly excessive damages (Art. 33, paras. 2 and 3). In a world-wide 
convention on the effects of foreign judgments, the latter two questions are certainly 
among the trickiest to resolve. The system envisaged in the Preliminary Draft thus 
seems very complete and perfectly adapted for application to judgments on 
environmental damage. 


                                                        
326 The grounds for refusal listed in Art. 4, para. 3, are similar to those set out in the Lugano Convention. 
327 1992 Note, op. cit. (footnote 2), p. 205. 
328 See for example the 1995 Note, op. cit. (footnote 4), p. 77, No 19. 
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Simple reference to the Convention currently being prepared at the Hague Conference is 
also justified in the light of the rules on the recognition and enforcement of foreign 
judgments set out in the special conventions on the protection of the environment. In 
general, there is fundamentally nothing to distinguish these rules from the system laid 
down in other international instruments.329 However, one major exception should be 
indicated. At least two international instruments relating to the protection of the 
environment decline to make the violation of public policy a ground for refusal of 
recognition and enforcement. These are the 1969 Brussels Convention on Civil Liability 
for Oil Pollution Damage (see Art. X) and the 1989 Geneva Convention on Civil Liability 
for Damage caused during Carriage of Dangerous Goods by Road, Rail and Inland 
Navigation Vessels (see Art. 20).330 Such a liberal approach seems scarcely conceivable 
in the case of a possible Hague Convention. The Preliminary Draft Convention on 
Jurisdiction and Foreign Judgments in Civil and Commercial matters continues, 
moreover, to include manifest incompatibility with public policy among the grounds for 
refusal of recognition and enforcement. The same formula ought probably to be 
included in a future Convention on Civil Liability resulting from Transfrontier 
Environmental Damage. 


                                                        
329 See, for example, Art XII of the 1963 Vienna Convention on Civil Liability for Nuclear Damage or Art. 23 of the 1993 


Lugano Convention on Civil Liability for Damage resulting from Activities Dangerous to the Environment. 
330 NB: The CRTD has not entered into force. 
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Part III: 
International co-operation in the environmental field 


There is no doubt that the problems raised by transfrontier damage to the environment 
can in the end only be solved effectively by international co-operation. Anchored in the 
United Nations Charter, this principle underpins the whole of international law on the 
environment. Also, it has already been stated in many international instruments.331 The 
aim of this, the third and last part of this Note, is briefly to present the principal 
international instruments laying down a framework for international co-operation in the 
environmental protection field. For the purposes of this presentation, we will draw a 
distinction between, on the one hand, the agreements essentially relating to the 
technical and scientific assistance required in disasters for instance (Chapter 1) and, on 
the other hand, the agreements which expressly invite States to co-operate with a view 
to adopting rules on liability for damage resulting from environmental pollution (Chapter 
2). The conclusions will summarise the aspects in relation to which it would be 
particularly useful to include cooperation machinery in a possible Hague Convention of 
Civil Liability resulting from Transfrontier Environmental Damage (Chapter 3). 


Chapter  1– Technical and scientific co-operation 


I. Introduction 


International customary law makes it an obligation on States to urgently inform any 
other State likely to be affected by an event which can suddenly cause harmful effects 
to its environment. This principle is a common feature of treaties relating to 
watercourses332 or co-operation between neighbouring States in connection with 
disasters. This obligation also entails the duty to assist States which are victims of 
accidents affecting their environment. The procedure for translating this duty to assist 
into practice in general has to be laid down by means of specific arrangements between 
States. The Vienna Convention of 26 September 1986 on Assistance in the Case of a 
Nuclear Accident or Radiological Emergency is an important example in this field (but 
which it is not our task to go into here). Comparable rules are found in a number of 
instruments adopted by the United Nations Economic Commission for Europe. We will 
refer to these instruments in turn, as well as the main objectives of the North American 
Agreement on Environmental Cooperation, an instrument which forms a parallel to the 
North American Free Trade Agreement (NAFTA). 


                                                        
331 See, for example, A.-C. KISS, Environnement, Répertoire de droit international, Dalloz, Vol. II, Paris 1998. 
332 The Convention of 12 April 1999 on the Protection of the Rhine is the most recent example of this. Under Art. 5, 


para. 1, the Contracting Parties undertake “to strengthen their cooperation and to inform one another, in particular, 
of the measures taken in their territory to protect the Rhine”. Also, in case of events or accidents whose effects 
might pose a threat to the quality of the waters of the Rhine, the Contracting Parties undertake to notify the 
International Commission for the Protection of the Rhine without delay, as well as the Contracting Party/Parties 
which may be affected thereby. This notification is to be made according to plans established and coordinated by 
the Commission. Note also that, under Art. 14 of the Convention, the Commission “shall cooperate with other 
intergovernmental organisations” and may make recommendations to them. Also, the Commission may recognise 
as observers “intergovernmental organisations whose work is related to the Convention” (Art. 14, 
para. 2(b)).[Unofficial translation]. 
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II. The work of the United Nations Economic Commission for Europe (ECE) 


A. The Helsinki Convention of 17 March 1992 on the Transboundary Effects of 
Industrial Accidents 


This instrument is very broad in scope and places obligations on both operators and 
States.333 It applies to undertakings which carry on “dangerous activities”, in other 
words, to installations in which hazardous substances are present in quantities in excess 
of the threshold quantities indicated in Annex I to the Convention; furthermore, the 
activity in question must be capable of causing transboundary effects in the event of an 
industrial accident.334 Like a number of other instruments, the Helsinki Convention is 
based on a twofold approach: on the one hand the prevention of accidents and, on the 
other, the creation of mechanisms which make it possible to offset as far as possible the 
effects of an accident once it has occurred. 


Where the pre-accident phase is concerned, the Convention envisages a number of 
measures. For example, it obliges the States Parties to identify the hazardous activities 
in their territory, if need be in co-operation with the other States (Art. 4 and Annexes II 
and III). The Convention also urges States to induce action by operators to reduce the 
risk of industrial accidents (Art. 6 and Annex IV). The latter point expressly extends to 
decisions relating to the siting of new hazardous activities and to significant 
modifications to existing hazardous activities (Art. 7 and Annex VI). States must also 
draw up contingency plans for use in the event of such accidents (Art. 8 and Annexes V 
and VII). Lastly, the Contracting States must ensure that adequate information is given 
to the public in the areas capable of being affected by an industrial accident arising out 
of a hazardous activity (Art. 9 and Annex VIII). Where the post-accident phase is 
concerned, the Convention lays down a procedure for speedy and efficient notification 
(Art. 10 and Annex IX), the obligation to take adequate response measures to deal with 
the effects of the accident (Art. 11), particularly by means of mutual assistance 
(Art. 12, Annex X).335 The Convention further provides that States Parties should co-
operate on research into methods and technologies for the prevention of, preparedness 
for and response to industrial accidents (Art. 14) and facilitate the exchange of 
technology in this field (Art. 16). This aspect explains why the Helsinki Convention is of 
particular interest to the States of Central and Eastern Europe; in becoming Parties to 
the Convention, these States gain direct access to the most recent know-how in the 
field of the security of installations. 


B. The Espoo Convention of 25 February 1991 on Environmental Impact 
Assessment in a Transboundary Context 


The significance of the duty of exchanging information and of international consultation 
has also been pinpointed in the Espoo Convention of 25 February 1991 on 


                                                        
333 This Convention will probably enter into force in the near future. Under Art. 30 of the Convention, entry into force 


requires the deposit of sixteen instruments of ratification, acceptance, approval or accession. To date, fifteen States 
have deposited their instruments: Albania, Armenia, Austria, Bulgaria, Finland, Germany, Greece, Hungary, 
Luxembourg, Norway, Republic of Moldova, Russian Federation, Spain, Sweden and Switzerland. The Convention 
has also been signed by the following States: Belgium, Canada, Denmark, Estonia, France, Italy, Latvia, Lithuania, 
Netherlands, Poland, Portugal, United Kingdom and the United States of America. As the European Community also 
approved the instrument (on 24 April 1998), it is anticipated that the ceiling of sixteen instruments will soon be 
reached. 


334 On the other hand, the Convention does not apply to accidents during land-based transport of hazardous goods off 
the site of the hazardous activities. 


335 KISS, op. cit. (footnote 331), § 80. 







- 71 - 


Environmental Impact Assessment in a Transboundary Context.336 The fundamental 
principle of the Convention is that States must see to it that the potentially harmful 
impact on a foreign territory of any project must be assessed before the decision to 
authorise or implement it is taken. The activities which must form the subject of 
environmental impact studies are listed in Appendix I of the Convention. The 
documentation drawn up must be notified to the State potentially affected and 
distributed to the authorities and the public in the areas likely to be affected. Any 
comments must be transmitted to the State of origin and consultations may be entered 
into between the two States. An important innovation of the Espoo Convention is the 
introduction of a post-project analysis procedure (Art. 7), which is actually akin to an 
environmental audit. This analysis procedure may be requested by any Party to the 
Convention. In particular, it includes monitoring to ensure that the conditions set out in 
the texts authorising the activity are met and determining any adverse transboundary 
impact. 


C. The Geneva Convention of 13 November 1979 on long-range transboundary 
air pollution 


This Convention337 lays down a vast framework of co-operation, the principal aim of 
which is the limitation and, as far as possible, gradual reduction and prevention of long-
range transboundary air pollution (Art. 2). The States Parties must exchange 
information on and review their policies, scientific activities and technical measures 
aimed at combating the discharge of air pollutants (Art. 4). A Contracting Party affected 
by or exposed to a significant risk of long-range transboundary air pollution may 
request another Contracting Party which is the originator of the pollution or danger of 
pollution that consultations “be held at an early stage” (Art. 5). Lastly, the Contracting 
Parties undertake to consider measures aimed at the reduction of certain pollutants. The 
Convention does not set any quantitative objective but lays down a general framework 
of co-operation aimed, on the one hand, at reducing scientific uncertainty relating to the 
quantities, fluxes and effects on human health and the environment of certain pollutants 
and, on the other hand, at promoting the development and implementation of 
techniques for controlling air pollution. Originally, these activities focused above all on 
reducing the effects of acid rain by controlling sulphur emissions; later on, their scope 
was widened to take account of the formation of smog (tropospheric ozone) and, more 
recently, persistent organic pollutants (POPs) and heavy metals. To date, 7 Additional 
Protocols have been adopted in the framework of these activities.338 But it should be 
recalled at this point that none of these instruments regulates the question of liability 
for damage resulting from long-range transboundary air pollution.339 Furthermore, the 


                                                        
336 On 31 August 1999, this Convention numbered 27 States Parties, including some States from Central Europe, 


Eastern Europe, as well as Canada. On the other hand, it should be noted that neither Germany, the United States 
nor France have yet ratified the Espoo Convention. For comments, see KISS, op. cit. (footnote 331), § 24-25. 


337 See supra footnote 57 and accompanying text. 
338 Protocol of 28.09.1984 on Long-term Financing of the Cooperative Programme for Monitoring and Evaluation of the 


Long-range Transmission of Air Pollutants in Europe (on 25 October 1999, this Protocol was in force in 38 States); 
Protocol of 08.07.1985 on the Reduction of Sulphur Emissions or their Transboundary Fluxes by at least 30 per cent 
(21 States); Protocol of 31.10.1988 concerning the Control of Emissions of Nitrogen Oxides or their Transboundary 
Fluxes (26 States); Protocol of 18.11.1991 concerning the Control of Emissions of Volatile Organic Compounds or 
their Transboundary Fluxes (17 States); Protocol of 14.06.1994 on Further Reductions of Sulphur Emissions (22 
States); Protocol of 24.06.1998 on Heavy Metals (not yet in force); Protocol of 24.06.1998 on Persistent Organic 
Pollutants (not yet in force). For a brief presentation of these instruments, see BOISSON DE 


CHAZOURNES/DESGAGNÉ/ROMANO, op. cit. (footnote 33), pp. 534-536. 
339 The same conclusion also applies to another very important instrument in the environmental field, namely the 


Vienna Convention of 22 September 1998 on the Protection of the Ozone Layer, in force in no less than 164 States. 
This framework Convention lays down the general objectives and establishes a framework for cooperation in the 
scientific, technical and legal fields, whereas the protocols subsequently negotiated lay down precise quantitative 
objectives (Montreal Protocol of 1987 and Kyoto Protocol of 1997). The cooperation envisaged by the Vienna 
Convention in the legal field concerns the means “relevant to the protection of the ozone layer.” (Annex II, 
para. 6). 
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co-operation measures envisaged by these various instruments relate essentially to 
scientific information aimed at subsequently finding the most rational political solutions. 


III. North American Agreement on Environmental Cooperation 


The North American Agreement on Environmental Cooperation (NAAEC) has a number 
of general objectives listed in Article 1.340 It aims, among other things, to “foster the 
protection and improvement of the environment in the territories of the Parties” (sub-
paragraph a), to “promote sustainable development based on cooperation and mutually 
supportive environmental and economic policies” (sub-paragraph b), to “increase 
cooperation between the Parties to better conserve, protect, and enhance the 
environment, including wild flora and fauna” (sub-paragraph c) and to “strengthen 
cooperation on the development and improvement of environmental laws, regulations, 
procedures, policies and practices” (sub-paragraph f). The NAAEC also sets out a 
number of “general obligations”, such as the periodic publication of reports on the state 
of the environment or the promotion of education in environmental matters, including 
environmental law (Art. 2). 


Under Article 3, “each Party [shall] ensure that its laws and regulations provide for high 
levels of environmental protection and […] strive to continue to improve those laws and 
regulations”. A Party must also “effectively enforce its environmental laws and 
regulations through appropriate governmental action” (Art. 5)341 and ensure that 
“interested persons” are able to request the competent authorities to “investigate 
alleged violations of […] environmental laws and regulations” (Art. 6).342 Article 6 also 
sets out the rights to which a private Party must have access under the domestic law of 
a Party. Among other things, these include “the right to sue another person under that 
Party’s jurisdiction for damages”, “the right to seek sanctions or remedies such as 
monetary penalties, emergency closures or orders to mitigate the consequences of 
violations of its environmental laws and regulations” and “to seek injunctions where a 
person suffers, or may suffer, loss, damage or injury as a result of conduct by another 


                                                        
340 For a fuller presentation of this Agreement, see TREBILCOCK/HOUSE, The Regulation of International Trade, London 


1995, pp. 354-357. It should be noted that an agreement similar to the one presented here has been drawn up 
between Canada and Chile (Agreement on Environmental Cooperation between Canada and Chile (AECCC); see on 
this subject the information on the Internet site of the National Canadian Secretariat (at the following address: 
http://can-chil.gc.ca/English/Resource/Agreements/AECCC/Default.cfm). 


341 The duty to ensure the effective enforcement of its environmental rules is a heavier one than might seem at first 
sight. Indeed, this duty is seen as “’hard’ trade law” (TREBILCOCK/HOUSE, op. cit. (footnote 340), p. 354 in fine), since 
it is accompanied by machinery for sanctions in the even of violation. If “there has been a persistent pattern of 
failure by that other Party to effectively enforce its environmental law” (Art. 22, para. 1), dispute settlement 
machinery similar to that laid down in Chapter 20 of the North American Free Exchange Agreement (NAFTA) applies 
(Arts. 22-36). This machinery envisages, among other things, the setting up of a panel which could, as a final 
resort, impose the payment of monetary compensation (a “monetary enforcement assessment”) to the Party having 
failed to effectively enforce its environmental law (Art. 34, para. 5(b)). Furthermore, if the Party fails to pay a 
monetary enforcement assessment within 180 days after it is imposed, “any complaining Party or Parties may 
suspend […] the application to the Party complained against of NAFTA benefits in an amount no greater than that 
sufficient to collect the monetary enforcement assessment” (Art. 36, para.  1 (b)). The enforcement of monetary 
compensation imposed on Canada needs a little more explanation (see Annex 36A of the Agreement). The fact is 
that, if Canada does not pay a monetary enforcement assessment imposed upon it, the panel’s determination is 
filed “in a [Canadian] court of competent jurisdiction” (Annex 36A, para. 2(a)), which will then have to issue an 
order “for purposes of enforcement” (para. 2(c)). The panel’s decision is thus treated on a par with a decision made 
by a foreign court in a civil or commercial matter which Canada is asked to enforce (TREBILCOCK/HOUSE, op. cit. 
(footnote 340), pp. 355-356, whose authors underline the fact that this artifice enabled the Canadian Government 
in power when this treaty was negotiated to assert that it had been successful in its attempt to dissociate 
commercial penalties from a breach of environmental obligations). 


342 The NAAEC does not give any definition of the term “interested person”. The question whether, for example, a non-
governmental organisation can make such a request therefore depends on the internal law of each of the Parties 
(but see also the comments below, in footnote 344). 
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person under that Party’s jurisdiction contrary to that Party’s environmental laws and 
regulations or from tortious conduct” (para. 3). The administrative, judicial or quasi-
judicial proceedings referred to in Articles 5 and 6 must also be “fair, open and 
equitable” and comply with a number of other procedural guarantees listed in Article 7. 


However, the NAAEC envisages above all the establishment of an important 
environmental cooperation system between the Parties. The cornerstone of this system 
is the Commission for Environmental Cooperation (Art. 8), consisting of a Council,343 a 
Secretariat344 and a Joint Public Advisory Committee345 (Arts. 9-19). The Council is the 
Commission’s governing body (Art. 10 (1)). It may make recommendations on a wide 
range of topics related to the environment (Art. 10 (2 a-s). Among the topics which the 
Council may study, there are two which are of particular interest to our study, 
concerning as they do “transboundary and border environmental issues” (g) and, 
especially, access to courts and administrative agencies regarding transboundary 
pollution. Indeed, Article 10 (9) of the NAAEC states that the Council shall consider  


“the provision by a Party, on a reciprocal basis, of access to and rights and 
remedies before its courts and administrative agencies for persons in 
another Party’s territory who have suffered or are likely to suffer damage or 
injury caused by pollution originating in its territory as if the damage injury 
were suffered in its territory”. 


It is precisely on the basis of this provision that the Secretariat of the Commission 
recently published an excellent information report entitled “Access to Courts and 
Administrative Agencies in Transboundary Pollution Matters”.346 This report concluded 
that 


“existing barriers do indeed diminish or eliminate transboundary access to 
courts or administrative recourses, particularly in Canada and the United 
States. Some of these barriers arise from common law jurisprudence, such 
as the “local access rule” [Moçambique Rule]. The interpretation of federal, 
state and provincial statutes that address a range of environmental issues


                                                        
343 The Council consists of cabinet-level or equivalent representatives of the Parties; it must convene at least once a 


year (Art. 9). 
344 The Secretariat has a permanent staff who provide technical and administrative support to the Council. It is headed 


by an Executive Director chosen by the Council for a three-year term, which may be renewed for one additional 
three-year term. The position of Executive Director rotates consecutively between nationals of each Party (Art. 11). 
The Secretariat prepares an annual report, a draft of which is reviewed by the Council; the report covers, among 
other things, the actions taken by each Party in connection with its obligations under the Agreement, including data 
on the Party’s environmental enforcement activities (Art. 12). Lastly, Arts. 14 and 15 lay down a procedure for a 
non-governmental organisation or private person to contact the Secretariat asserting that a Party is failing to 
effectively enforce its environmental law. The Secretariat prepares a factual record if the Council, by a two-thirds 
vote, instructs it to do so. (Art. 15, para. 2). The Secretariat considers any information furnished by a Party; it will 
also consider any relevant technical, scientific or other information (Art. 15, para. 4). The final factual record is 
submitted to the Council (Art. 15, para. 6). The latter, may, by a two-thirds vote, make the final factual record 
publicly available, normally within 60 days following its submission (Art. 15, para. 7). There is no provision for any 
other penalty or dispute settlement procedure in the event of a factual record unfavourable to the Party concerned. 
On the other hand, it goes without saying that such a report or record would constitute a solid basis for a complaint 
against the Party concerned under Arts. 22-36 of the Agreement (for a brief description of this dispute settlement 
machinery, see supra footnote 341). 


345 The Joint Public Advisory Committee is, in principle, composed of 15 members, each Party appointing an equal 
number of members (Art. 16, para. 1). The Joint Public Advisory Committee may provide advice to the Council on 
any matter within the scope of the Agreement, including on any documents provided to it, and also on the 
implementation and further elaboration of the Agreement. The Joint Public Advisory Committee may also perform 
such other functions as the Council may direct (Art. 16, para. 4). 


346 Montreal, May 1999, 86 p. This document has already been quoted a number of times in this Note. 
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also raises concerns for transboundary access of citizens in the other 
country to domestic legal and administrative processes.”347 


This conclusion once again highlights - if there were any need - the necessity to lay 
down clear and precise rules of international jurisdiction to make it possible to bring an 
action for compensation for transfrontier environmental damage. 


Chapter 2  – Legislative cooperation 


I. Introduction - Numerous invitations to draw up civil liability rules 


A number of international instruments expressly invite the Contracting States to 
cooperate either directly or through competent international organisations with a view 
to drawing up rules on liability for environmental damage. In general, it is not specified 
whether the aim is to develop a system of unified substantive law, rules of private 
international law or a mixed regime. Yet there is quite clearly no reason to automatically 
exclude the development of rules of private international law from these invitations. 


Let us take the example of the two 1992 Helsinki Conventions, adopted under the 
auspices of the United Nations Economic Commission for Europe. The former 
Convention relates to the transboundary effects of industrial accidents,348 the latter to 
the protection and use of transboundary watercourses and international lakes.349 These 
two instruments contain an identical provision (Art. 13 of the Convention on Industrial 
Accidents, Art. 7 of the Convention on Watercourses), which states that: 


“The Parties shall support appropriate international efforts to elaborate 
rules, criteria and procedures in the field of responsibility and liability.” 


It should be stressed here that the Permanent Bureau has been given confirmation that 
this provision (also) related to civil liability. This means that the Parties to these 
Conventions could, at least partially, give concrete form to their commitment by 
approving and supporting an initiative of the Hague Conference aiming at the drawing 
up of rules of private international law on civil liability resulting from transfrontier 
environmental damage. 


The conclusion is the same for a number of other conventions. In fact, provisions similar 
to the one just quoted are found in the Convention for the Protection and Development 
of the Marine Environment of the Wider Caribbean Region,350 the Convention on the 
Protection of the Marine Environment of the Baltic Sea Area 351 or in the Convention on


                                                        
347 Secretariat of the Commission for Environmental Cooperation, op. cit. (footnote 60), p. 7. However, it must be 


stressed that the Commission’s report also concludes that “[t]he situation in Mexico is, in some ways, different. 
Mexico has few legal obstacles to equal access” (ibid.). 


348 See supra pp. 70 et seq.  
349 This Convention, which has not yet been referred to in this Note, entered into force on 6 October 1996. On 


2 August 1999, it numbered 24 States Parties (see the ECE Internet site at the following address: 
http://www.unece.org/env/water/welcome.html). 


350 Under Art. 14 of the Convention, the Contracting Parties must cooperate with a view to adopting appropriate rules 
and procedures, which are in conformity with international law, in the field of liability and compensation for damage 
resulting from pollution of the Convention area. 


351 A first Convention on the Protection of the Marine Environment of the Baltic Sea Area was adopted in 1974. It was 
replaced by a new instrument in 1992, which entered into force on 17 January 2000. Art. 25 of the Convention lays 
down that the Contracting Parties undertake to accept rules concerning responsibility for damage resulting from 
acts or omissions in contravention of the Convention. 
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the Protection of the Mediterranean Sea against Pollution.352 And there is a similar 
invitation in the United Nations Convention on the Law of the Sea. 


II. The United Nations Convention on the Law of the Sea 


The Convention on the Law of the Sea (Montego Bay Convention),353 adopted on 
10 December 1982 by the Third United Nations Conference on the Law of the Sea, 
entered into force on 16 November 1994. It is almost universal in character, since over 
130 States are parties to it. The new Convention on the Law of the Sea constitutes as it 
were a general and complete code of all the provisions relating to maritime spaces; it 
consists of 320 articles and 9 annexes and deals with questions as varied as the regime 
of the territorial sea, the contiguous zone, the exclusive economic zone, the continental 
shelf and the high seas, the protection and preservation of the marine environment, the 
conservation and management of the biological resources of the sea, right of access of 
land-locked States to and from the sea, global and regional cooperation, etc. 


For the purposes of this Note, Article 235 is of particular interest. Under the first 
paragraph of this provision, States are responsible for the fulfilment of their 
international obligations concerning the protection and preservation of the marine 
environment (Part XII of the Convention); it reminds States that they may be liable in 
accordance with international law. Paragraph 2, reads as follows: 


“States shall ensure that recourse is available in accordance with their legal 
systems for prompt and adequate compensation or other relief in respect of 
damage caused by pollution of the marine environment by natural or 
juridical persons under their jurisdiction.” 


While these words may not be free from ambiguities,354 this provision can legitimately 
be seen as applying also to relations between private persons.355 The advantage of such 
an approach seems clear, in that the pollution of the marine environment by a natural 
juridical person “under the jurisdiction”356 of State A can cause serious harm to persons 
having their habitual residence or their seat in State B. In the former case, one might 
imagine a group of fishermen who, as a result of the pollution, are prevented from 
exercising their profession and find themselves deprived of an income; in the latter 
case, one might imagine a hotel complex the bulk of whose clientele stop coming and 
whose commercial viability is greatly affected by the marine pollution. In the courts of 
which State are these injured parties going to bring their actions? Which law would be 
applicable to such an action, etc.? The “prompt and adequate” recourse that State A 
should implement to allow for compensation for damage caused by persons “under its 


                                                        
352 Under Art. 4 of this Convention, signed in 1976, the Contracting Parties shall individually or jointly take all 


appropriate measures to prevent, abate and combat pollution of the Mediterranean Sea area and to protect and 
enhance the marine environment in that area. Under Art. 12, the Contracting Parties undertake to adopt rules on 
liability for the pollution of the marine environment deriving from violations of the provisions of the Convention and 
Protocol. More than twenty years after its adoption, this undertaking has still not yet been given concrete form 
although discussions are ongoing. In September 1997, the plan of action for the Mediterranean held its first 
meeting of technical and legal experts entrusted with the task of drawing up rules and procedures for determining 
liability and compensation for damage resulting from the pollution of the marine environment in the Mediterranean. 
However, the participants considered that it was still too soon to adopt a protocol in this field. The meeting 
therefore requested the Secretariat to continue to gather information on international practice in this sphere so that 
it may study it at a subsequent meeting. 


353 See UN Doc. A/CONF.62/122 of 7 October 1982; the French and English texts of this Convention are found, inter 
alia, in BURHENNE, op. cit. (footnote 13), under No. 982:92/001. 


354 It should be noted that, for the purposes of the Convention, pollution of the maritime environment means “the 
introduction by man, directly or indirectly, of substances or energy into the marine environment, including 
estuaries, which results or is likely to result in such deleterious effects as harm to living resources and marine life, 
hazards to human health, hindrance to marine activities, including fishing and other legitimate uses of the sea, 
impairment of quality for use of sea water and reduction of amenities” (Part I, Art. 1, para. 1(4)). 


355 See, for example, ANTONIO FILIPO PANZERA, The Montego Bay Convention and the Procedural Means for Enforcing 
International Rules on the Protection of the Marine Environment, in: Essays on the New Law of the Sea, B. Vukas 
(ed.), Zagreb 1985, p. 390, for whom Art. 235 constitutes one of the exceptions where the Convention touches on 
the civil aspects of the damage caused by pollution of the marine environment. 


356 On the subject of this expression, see infra, p. 76. 
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jurisdiction” will only be available if the applicable rules of private international law 
confer jurisdiction on that State and if, in addition, its own law is applicable.357 If the 
courts of State B were to be seised, the recourse provided for by State A could not be 
brought into play unless the conflict rules of State B make them applicable. 
Furthermore, why would the harm caused by pollution always be judged under the law 
of the polluter? The comparative study in Part I of this Note has shown that the 
application of lex loci actus is only one of a number of solutions. There is no reason to 
adhere solely to the link in favour of the law of the polluter and to automatically exclude 
the application of any other law. 


Also, Article 235, paragraph 2, can thus legitimately be considered as relating to private 
law and the terms of reference laid down as only being satisfied if the substantive rules 
adopted by a State are accompanied by unified rules of conflict. These rules should 
relate not only to questions of jurisdiction and effects of foreign judgments, but also to 
the question of the applicable law. The necessity to extend the terms of reference to the 
rules of private international law seems to us all the more essential as the Montego Bay 
Convention is of virtually universal application, yet without imposing a unified civil 
liability regime. Over 130 States are invited to adopt provisions for “prompt and 
adequate” compensation or other relief in respect of damage caused by pollution of the 
marine environment. The various regimes adopted will necessarily vary one from 
another, whence the necessity of laying down rules which will determine which will 
apply in a case of international pollution. Relatively speaking, it is no exaggeration to 
say that a possible Hague Convention on Civil Liability for Environmental Damage could 
have the same relationship to the Convention on the Law of the Sea as the Hague 
Conventions on the adoption or abduction of children have to the United Nations 
Convention on the Rights of the Child. This complementarity between different 
international instruments seems to us all the more desirable in that Article 235, 
paragraph 3, of the Convention on the Law of the Sea expressly states that with the 
objective of assuring prompt and adequate compensation in respect of all damage 
caused by pollution of the marine environment, “States shall cooperate in the 
implementation of existing international law and the further development of 
international law relating to responsibility and liability for the assessment of and 
compensation for damage and the settlement of related disputes”. This is an expression 
of clear and manifest political will which cannot be ignored by the international 
community of States. 


Lastly, let us also note that, if one accepts the idea that Article 235 of the Convention 
also applies to private law claims, the expression “under their jurisdiction” should 
perhaps be clarified, not to say amended. One has only to think of the problem of a 
company incorporated or formed under the law of State A, but all of whose activities are 
conducted from State B, or the situation in which the damage is imputable to a branch 
of a multinational. Which jurisdiction do these entities come under? There can be no 
doubt that, here too, a possible Hague Convention could provide a good many 
clarifications and offer solutions to the problems which the Montego Bay Convention 
declined to resolve. 


                                                        
357 The question whether the injured parties may claim economic damage will, for example, come under the law 


applicable to the merits (lex causae). 







- 77 - 


Chapter 3  – Conclusions 


In the light of the foregoing, what conclusions can be drawn regarding the content of a 
chapter on international cooperation in a future Hague Convention on Civil Liability 
resulting from Transfrontier Environmental Damage? 


Let us note to begin with that major structures already exist for promoting the 
exchange of technical and scientific information relating to ecological accidents. This 
aspect of the matter ought therefore not to constitute the principal focus of a possible 
Hague Convention in this field.358 The focus, in our view, should rather be on the 
following elements. One first crucial point concerns administrative authorisations. We 
have already noted that in order to tackle the problems which a court seised with an 
action for civil liability resulting from transfrontier environmental damage may 
experience with an administrative authorisation issued by a foreign authority 
“immunising”, partly at least, the beneficiary of the authorisation against claims for 
compensation, a system of cooperation between the two States should be developed.359 
This cooperation would have a dual purpose. For one thing, it would seek to ensure the 
equitable participation of persons residing in another State in the procedure leading to 
administrative authorisation (right to be heard); also, for the effects linked to the 
authorisation issued by the foreign authority to be recognised in the forum State, they 
should be similar to those which the forum State attaches to its own authorisations. This 
international cooperation would therefore seek to give concrete form to the principles of 
the equivalence of the authorisations and of the equality of the potential victims. 


A system of international cooperation would also be beneficial as regards questions 
relating to access to information. The principal objective would be to ensure that a 
victim of an ecological accident has access to specific information he or she needs in 
order to establish a right to compensation, notably to prove the causal link between the 
accident and the damage sustained. We have already emphasised that such a system 
should be very carefully considered, bearing in mind the various interests at stake. One 
of the things that would have to be done would be to carefully weigh up against whom 
such a right of access to information could be exercised and what the procedure would 
be.360 


A third point which would deserve consideration concerns collective actions. The chief 
advantage of this type of action is that it groups together claims, thus avoiding a 
proliferation of proceedings. We have seen that, in the United States, the class actions 
system makes it possible not only to group together the victims from one single State, 
but the victims of two or more States also.361 Consideration should be given to whether 
the advantages of such a system can be transposed to the international plane and, if so, 
whether rules relating to collective actions should be inserted into a Hague Convention 
on Civil Liability resulting from Transfrontier Environmental Damage. One of the first 
questions for consideration would be the nature of these rules: should the Convention 
lay down substantive rules on collective actions, provisions dealing solely with matters 
of private international law, or a mixed system? If it were to be decided to draw up 
substantive rules, one of the things which would have to be evaluated is the necessity 
for regulating how the grouping together of the victims is organised. Is it, for instance, 
conceivable to establish a system of cooperation with, in each State, an authority which, 
in the event of an incident abroad, would be instructed to invite, in the press for 


                                                        
358 While it cannot be excluded that the future Hague Convention may make it an obligation for every Contracting 


State in whose territory an industrial accident occurs to warn and inform all the other States in danger of being 
affected by the effects of the accident, it must be acknowledged that, to be really effective, such a system should 
operate round the clock, seven days per week. 


359 See supra, pp. 40 et seq.  
360 See supra, pp. 65 et seq. 
361 Let us recall that, when the jurisdiction of the federal courts is based on the diversity of citizenship of the parties, 


only the citizenship of the representatives of the group is considered, to the exclusion of that of the other members 
of the group, see supra p. 56. 
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example, all persons considering themselves to have been the victims of damage 
resulting from this incident to make themselves known within a certain time-limit and to 
inform them of the possible procedure for collective action? Furthermore, if the damage 
were to occur in several States, collaboration between the authorities of these different 
States might well be envisaged.362 


Another task which might be entrusted to such national authorities would be to inform 
the other authorities of the content and the application of substantive law on 
environmental liability in their country. An exchange of information of this kind would be 
especially welcome if the Convention, in one form or another, were to envisage a link to 
the law most favourable to the injured party (Günstigkeitsprinzip). 


Lastly, if the Hague Conference were to be given the task of preparing a Convention on 
Civil Liability resulting from Transfrontier Environmental Damage, it might perhaps be 
appropriate to look at the possibility of laying down, in an additional protocol for 
instance, an alternative dispute settlement procedure. Indeed, it cannot be ignored that 
ecological accidents do not always give rise to judicial proceedings and that the party 
responsible for the accident, in order to preserve his image, often makes the first move 
and “voluntarily” indemnifies the victims. It might be appropriate to provide a formal 
framework for such action and make it more predictable by adopting rules relating 
essentially to organisation and cooperation between the various parties involved (those 
responsible, the victim(s), legal and technical expert(s), etc.). 


It goes without saying that the few elements mentioned here are no more than a first 
outline and that further, more detailed studies of them would be required were the 
Hague Conference to be given the task of preparing a Convention on Civil Liability 
resulting from Transfrontier Environmental Damage. 


                                                        
362 See supra, pp. 54 et seq. 
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Résumé and conclusions 


I. Résumé 


The main aim of this Note was to give the experts who will attend the forthcoming 
Special Commission on General Affairs and Policy of the Hague Conference on Private 
International Law (May 2000) certain information indispensable to the task of deciding 
whether or not the Conference should prepare a Convention on Civil Liability resulting 
from Transfrontier Environmental Damage. The aim was, in particular, to present the 
main international instruments already drawn up in this field and to outline – where 
possible – the different subjects which might be discussed in a possible Hague 
Convention. The results of our study may be summarised as follows:363 


As regards the first part of the Note (applicable law): 


1) A regime of unified substantive law on civil liability for damage caused to 
the environment, broadly ratified and operating satisfactorily, is only in 
place for two types of ecological disasters: incidents associated with the 
use of nuclear energy and petroleum. These two fields would not, at first 
sight, appear to require the preparation of a Hague Convention. 


2) For the other types of natural disasters, while a regime of unified 
substantive law may have been developed in the context of the Lugano 
Convention of 21 June 1993 on Civil Liability for Damages resulting from 
Activities Dangerous to the Environment, there is no escaping the fact 
that this Convention has not yet entered into force and that its future 
looks uncertain. Also, it is not an instrument intended for global 
application. 


3) A brief survey of a number of national regimes on environmental liability 
or responsibility has brought to light some major disparities, not only 
between States with a distinct legal culture, but also between States with 
a similar one. These regimes differ in several respects: nature, content 
and effects. 


4) These differences between national systems foster and enhance the need 
for rules on conflicts of laws. From this standpoint, there can scarcely be 
any doubt that the drawing up of unified rules on conflicts of laws in the 
area of civil liability resulting from transfrontier environmental damage 
would be justified. As to the content of such rules, we will simply say that 
the principle of the application of the law most favourable to the interests 
of the injured party (Günstigkeitsprinzip) is more widespread than would 
appear at first. Also widespread is the link to the law of the place where 
the damage occurred (lex damni). Lastly, there is another trend in favour 
of the law of the forum (lex fori). In the context of a possible Hague 
Convention, the role to be assigned to party autonomy should also be 
studied carefully. 


5) Another problem for which a possible Hague Convention might provide a 
solution concerns the effects of a foreign administrative authorisation (a 
plant operating permit for example) relied on by the defendant in legal 
proceedings. Can such an authorisation limit (or even exclude) the 
plaintiff’s claims? The solution outlined in this Note is to promote


                                                        
363 The reader is asked to refer to the table of contents to identify the pages where the subjects mentioned are 


discussed in greater detail. 
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international cooperation with a view to guaranteeing the equitable 
participation of foreign residents in the procedure leading to the granting 
of the authorisation (right to be heard) and to ensure that there is a 
certain equivalence in the effects of the administrative authorisations. 


6) Among the other problems which should also be dealt with in a future 
Hague Convention, we will only mention here the consideration by the 
court of the forum of the rules of security and conduct in force at the 
place where the harmful act occurred, the plurality of persons liable, the 
right of recourse as between persons jointly liable, the effects of an 
insurance contract concluded by the polluter and the liability of a parent 
company for acts perpetrated by one of its branches abroad. 


As regards the second part of the Note (procedural questions): 


1) The chief bases of jurisdiction a possible Hague Convention might 
envisage are the place of the harmful act, the place where the harm 
occurred and the place of the defendant’s habitual residence. The 
omission should be treated on a par with the act. Places where only 
indirect harm has been sustained ought probably to be excluded as bases 
of jurisdiction. Also, it should be permissible to bring an action even if the 
act (or omission) or the harm have not yet occurred, but are merely 
likely to occur. 


2) The question whether the jurisdiction of the courts of the place where the 
harm occurred should be limited solely to harm which has actually 
occurred (or could occur) in that State deserves detailed consideration. 
In fact, ecological disasters often claim victims in several States. What is 
more, they often give rise to mass tort litigation involving a large (or 
even enormous) number of victims. It may therefore be wondered 
whether the principle of the effective administration of justice does not 
require one single court to be able to rule on all the damages. Such 
comprehensive jurisdiction might perhaps be conferred on the court of 
the place of the defendant’s habitual residence, but perhaps also on the 
courts of one of the places where harm has occurred. 


3) In view of the fact that ecological accidents often give rise to mass tort 
litigation, a possible Hague Convention should also deal with the question 
of collective actions. In this connection, the first question to resolve 
would probably be whether the Convention should lay down substantive 
rules (unified substantive regime), provisions dealing only with questions 
of private international law, or a mixture of the two. 


4) Another question requiring careful consideration concerns access to 
information. In a civil liability action, it can be crucial for the plaintiff to 
have access to specific information, for example in order to establish the 
causal link between emissions from an installation and the damage 
sustained. Were such rules to be prepared, careful consideration would 
have to be given to the issue of against whom the right of access to 
information could be asserted (public authorities and/or operators), as 
well as to the relationship between these rules and other regimes, 
notably the 1970 Hague Convention on the Taking of Evidence Abroad. 


5) The recognition and enforcement of foreign judgments should not pose 
any further difficulties over and above those tackled in the Preliminary 
Draft Hague Convention on Jurisdiction and Foreign Judgments in Civil 
and Commercial Matters. 
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As regards the third part of the Note (international cooperation): 


1) International environmental law grants great importance to transfrontier 
cooperation. This principle has already been given concrete expression in 
many international instruments. A possible Hague Convention might draw 
inspiration from them in several respects. For instance, there would 
appear to be a need for international cooperation to ensure that the 
authorities of a State take account of the interests of persons residing in 
another State before authorising a potentially dangerous activity. 


2) A system of international cooperation could also be set up to ensure that 
the different interests at stake are respected when a party wishes to 
have access to information abroad. 


3) International cooperation could also form part of a system for collective 
actions (each State might, for example, designate an authority 
responsible for organising on its territory a call for victims to come 
forward after an ecological accident on the territory of another State). 


4) Consideration should also be given to the possibility of laying down rules 
promoting the non-contentious settlement of disputes. 


5) Lastly, it has been noted that a number of international instruments 
already drawn up in the environmental protection field invite the States 
Parties to support the appropriate international initiatives aimed at 
drawing up rules on liability. Although these invitations do not always 
make it clear what type of liability is entailed (international or civil), there 
is nothing which automatically excludes the drawing up of private 
international law rules. 


II. Conclusions 


For several years now the subject of civil liability for environmental damage has 
featured on the Hague Conference agenda. It must be acknowledged that the principal 
issues to be dealt with in a possible Hague Convention have not basically changed or 
developed over the past few years. Although the difficulties associated with such a 
project should not be underestimated, it also needs to be emphasised that the nature of 
the principal problems is known and that, technically speaking, it seems perfectly 
feasible to develop solutions. 


Let us remind ourselves again that Principle 22 of the Stockholm Declaration of 16 June 
1972 and Principle 13 of the Rio Declaration of 13 June 1992 call upon States to 
cooperate to develop further the international law regarding liability and compensation 
for the victims of pollution. Principle 22 of the Stockholm Declaration states that: 


“States shall cooperate to develop further the international law regarding 
liability and compensation for the victims of pollution and other 
environmental damage caused by activities within the jurisdiction or control 
of such States to areas beyond their jurisdiction.” 


And Principle 13 of the Rio Declaration on Environment and Development, adopted by 
the United Nations Conference on Environment and Development states that: 


“States shall develop national law regarding liability and compensation for 
the victims of pollution and other environmental damage. States shall also 
cooperate in an expeditious and more determined manner to develop further 
international law regarding liability and compensation for adverse effects of 
environmental damage caused by activities within their jurisdiction or 
control to areas beyond their jurisdiction.” 







- 82 - 


The preparation of a possible Hague Convention on Civil Liability resulting from 
Transfrontier Environmental Damage would not only give concrete form to these 
undertakings, but would also provide a very useful complement to the network of 
international instruments which already exist in the field of environmental protection. 
Indeed, if environmental law has long remained the exclusive preserve of public 
international law, it is because private international law did not offer a sufficiently 
relevant regime. The Conference could change all this and thereby contribute to the 
rapprochement which is increasingly desired between public international law and 
private international law. At the same time, it would help to fashion the image of the 
new century, for, as the Worldwatch Institute states in its recent report on the State of 
the World in 2000: “[I]t is environmental trends that will ultimately shape the new 
century.” 
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1. POLITICAL CONTEXT 


The world today is very different to that of 2002 when the ten-year 6th Environment Action 
Programme1 (EAP) was adopted. It is recovering from a deep financial and economic crisis, 
which clearly demonstrates the systemic risks of uncritically maintaining business-as-usual. 
This points once again to the importance of the concepts of green growth and a resource-
efficient, low-carbon economy which can be seen as offering good policy guidance for global 
economic transformation in the long-term. 


The current EU agenda offers many opportunities for environment policy to evolve in this 
direction. The Europe 2020 Strategy2, with the importance it attributes to resource efficiency, 
and economic governance in the form of the European semester, are effective frameworks to 
ensure that environmental objectives are integrated into the EU's overall socio-economic 
agenda. The Commission has recently adopted an ambitious new strategy3 to halt the loss of 
biodiversity and ecosystem services in the EU by 2020 as well as a Communication on the 
preparations for the Rio+20 Conference4. It has also recently adopted a Roadmap for moving 
to a low-carbon economy in 20505, a White Paper on Transport6, and Communications on 
Energy 20207 and an Energy Efficiency Plan 20118. The Commission also plans in 2011 to 
adopt a Roadmap to a resource-efficient Europe. The agenda for 2012 includes a blueprint for 
water policy and review of the Sustainable Consumption and Production and Sustainable 
Industrial Policy Action Plan9. Air quality policy is to be reviewed in 2013. The Commission 
has presented proposals on the next multi-annual financial framework and is preparing 
proposals to reform the Common Agricultural Policy (CAP), Common Fisheries Policy (CFP) 
and Cohesion Policy (CP).  


All these new initiatives will complement existing environmental legislation, which has been 
consolidated over the past few years and covers almost all areas of environment, with the 
exception of soil. Once properly implemented – and the Commission's Communication on 
implementation of EU environmental legislation for adoption in 2011 should help - this 
legislation will help to protect the environment and limit negative consequences on health.  


Environment Action Programmes have guided the development of EU environment policy 
since the early seventies and the 6th EAP should be seen as part of a continuous process 
spanning almost 40 years. The 6th EAP was the first Environment Action Programme to be 
adopted by the Council and the European Parliament via the co-decision procedure. Its 
lifespan encompassed two enlargements which saw the Community grow from fifteen 
Member States to a Union of twenty-seven and through which an increased level of 
environmental protection has been driven by the uptake of EU environmental legislation. 


                                                 
1 OJ L242/1 10.9.2002 
2 COM(2010)2020, 3.3.2010 
3 COM(2011)244, 3.5.2011 
4 COM(2011) 363, 20.6.2011 
5 COM(2011) 112, 8.3.2011 
6 COM(2011) 144, 28.3.2011 
7 COM(2010) 639 
8 COM(2011) 109, 8.3.2011 
9 COM(2008)397, 16.7.2008 
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This Communication presents a final assessment of the Programme, which gives some clear 
insights into environmental policy-making today and in the future.  


2. GENERAL FINDINGS 


This final assessment is based on an external assessment, the results of a public consultation10, 
and the EEA report "The European Environment - State and Outlook 2010" (SOER 2010)11.  


From the outset, it should be recognised that the 6th EAP has been one of a number of 
environment policy drivers, the respective contributions of which are not easy to disentangle. 
The approach to this assessment has therefore been a pragmatic one, consisting of an 
assessment of the various sources mentioned above, to arrive at the more salient achievements 
and shortfalls for the various aims and objectives defined in the 6th EAP.  


Notwithstanding these caveats, the overall conclusion of this final assessment is that on 
balance the 6th EAP was helpful in that it provided an overarching framework for environment 
policy. The large majority of actions set out in the Programme have been or are in the process 
of being completed. 


Preparation of the programme gave actors an opportunity for a comprehensive stock-taking 
and better understanding of EU environment policy as a whole. As it was adopted by co-
decision, stakeholders see it as having more legitimacy than previous programmes. This has 
helped to create a wider sense of ownership for subsequent policy proposals. Many 
stakeholders see the 6th EAP as a reference point, not only at national level but, in some 
Member States, at regional and local levels, from which to defend environment policy against 
competing policy demands, to secure appropriate funding and to provide predictability for 
business regarding certain future policy developments. 


The seven thematic strategies12 of the 6th EAP – air, pesticides, waste prevention and 
recycling, natural resources, soil, marine environment, urban environment – were developed 
in order to strengthen policy integration and to improve the knowledge base. Although 
progress varied across the areas covered by the thematic strategies, in some cases their 
preparation helped to build political will for the adoption of effective targets and timetables, 
and their subsequent implementation. This encouraged a more holistic approach to 
environmental policy-making and established a consensus on how best to proceed in view of 
concerns over competence or insufficiently robust data. Marine, soil, urban and resources 
strategies are seen by stakeholders as having provided most impetus. Some of these even 
spawned specific legislative instruments. Those on air, pesticides, and waste prevention and 
recycling focused to a greater degree on revising existing measures to improve coherence and 
to address specific gaps.  


However, evidence of the 6th EAP's capacity to leverage the adoption of specific 
environmental instruments is not compelling. Part of the varying progress towards the 


                                                 
10 http://ec.europa.eu/environment/newprg/final.htm 
11 http://www.eea.europa.eu/soer/ 
12 COM(2005)446 (Air Pollution); COM(2006)372 (Sustainable Use of Pesticides); COM(2005)666 


(Prevention and Recycling of Waste); COM(2005)670 (Sustainable Use of Natural Resources); 
COM(2006)231 (Soil Protection); COM(2005)504 (Protection and Conservation of the Marine 
Environment); and COM(2005)718 (Urban Environment). 
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objectives set out in the 6th EAP can be explained by the design of the Programme, especially 
in light of the respective levels of ambition in the different thematic areas. For example, the 
objectives set for climate change were subsequently overtaken by the dynamic policy 
developments in that field which were not driven by the 6th EAP. In contrast, the 2010 
biodiversity target was not achieved, as strong initial commitment from MS was not matched 
by adequate means. 


While the intent of the Treaty is that general environment action programmes should focus on 
priority objectives, the co-decision process resulted in a 6th EAP with a large number of 
actions, varying both in scope and effect. This, coupled with the absence of a longer-term 
vision, compromised the Programme's capacity to deliver a clear message, which would have 
helped to maintain its profile more effectively throughout its lifespan. The thematic strategies 
were developed at significant costs in terms of time and human resources: the last strategy 
was adopted as late as 2006. Inadequate implementation and enforcement of EU 
environmental legislation has also been a limiting factor. 


The ten-year timeframe of the 6th EAP was not always appropriate. It proved long enough to 
cover policy formulation, adoption and the early stages of implementation in some areas (e.g. 
waste). In others (e.g. resources, biodiversity) it proved to be too short because of the need for 
more information or because of other obstacles. Lastly, in terms of financing, while the 6th 
EAP influenced the 2007-201313 multi-annual financial framework, the timing of its adoption 
in 2002 was too late for the period 2000-200714.  


3. PRIORITY AREAS  


This section provides a more detailed assessment of the priority areas of the 6th EAP – nature 
and biodiversity, environment and health, natural resources and waste, climate change, and 
international issues – in terms of their contribution, the achievements and shortfalls of 
environment policy during the period, and lessons learned.  


3.1. Nature and biodiversity 


Contribution: For nature and biodiversity, the 6th EAP instigated the development of the 
thematic strategies on soil protection and on the protection and conservation of the marine 
environment. It pointed to the need to build a stronger knowledge base, to improve financing, 
and to step up current activities. It sought to raise political awareness of nature and 
biodiversity to a level similar to other environmental issues, in particular climate change, and 
highlighted the need to increase recognition of the economic value of biodiversity and 
ecosystem services in the policy process.  


Achievements: The Natura 2000 network of protected sites has been extended to cover some 
17% of the EU's total land area, while the Thematic Strategy on Soil Protection12 has 
highlighted the importance of soil as a key resource and in biodiversity protection. The 
Thematic Strategy on the Protection and Conservation of the Marine Environment12 laid the 
foundations for the protection of marine biodiversity, while nitrate and phosphorus pollution 
of rivers and lakes has declined. Moreover, building the knowledge base has been a key 
driving force, e.g. the TEEB initiative (The Economics of Ecosystems and Biodiversity)15 has 
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15 http://www.teebweb.org/ 
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boosted the ongoing process of putting a monetary value on natural capital and ecosystem 
services. The EU 2010 Biodiversity baseline will serve as a benchmark and the updated SEBI 
2010 (Streamlining European 2010 Biodiversity Indicators)16 will be key to measuring future 
progress. Finally, a new ten-year strategy to protect biodiversity has recently been adopted3.  


Shortfalls: The overall target of the 6th EAP to halt biodiversity decline by 2010 was not 
reached and the general trend of most indicators relevant to biodiversity has been negative, 
albeit with significant regional variations, e.g. land abandonment, habitat fragmentation 
resulting from developments in transport infrastructures, urban sprawl, and inappropriate 
agricultural practices. A substantial proportion of Europe's freshwaters are at risk of not 
achieving a good status by 201511. Out of more than 10,000 non-native species in the EU, it is 
estimated that 10-15% have negative impacts on nature and biodiversity. Detailed bio-
geographical evaluations of the species and European habitat types listed in the EU Habitats 
Directive17 indicate that only 17% of habitat types and species have a "favourable 
conservation status"18. Development of a network of marine protected areas has been slow, 
designated sites accounting for approximately 6% of species and 10% of habitats to date. 
Despite having highlighted the sustainable use of soil as a priority in the 6th EAP, the Council 
has not been able to make progress on this issue, in particular by adopting the proposed Soil 
Framework Directive19. This has to date limited the ability to reach the 6th EAP objective on 
soil management practices in the EU.  


Lessons learned: More progress could have been made towards the goal of halting the decline 
of biodiversity by 2010 had it been matched by the necessary political attention and financial 
commitments from both EU and Member States.  


3.2. Environment and health  


Contribution: The 6th EAP prompted a useful stock-taking exercise of existing commitments 
and planned actions and brought greater focus to the linkages between environmental factors 
and human health. It helped to push forward action which otherwise might not have 
happened, e.g. on the urban environment, or which may have taken longer or been less 
comprehensive without the impetus of the Programme, e.g. in relation to pesticides. The 2005 
Thematic Strategy on Air Pollution12 set up a comprehensive and holistic methodological 
framework built on a solid knowledge base which continues to provide the basis for integrated 
policy on air quality.  


Achievements: While protecting human health has been an objective of many environment 
policies, e.g. on air, water and chemicals, the 2004-2010 Environment and Health Action 
Plan20 helped to increase awareness and information on the linkages between environment 
and health. Comprehensive legislation was adopted in the areas of chemicals, pesticides and 
water, although long implementation times mean it may take time to have an impact. Levels 
of SO2, NOx and lead in air have declined over the last nine years. In addition, new measures 
have been taken which were not in the 6th EAP, reflecting changes in policy priorities due to 
increased risks of water scarcity and forest fires. 


                                                 
16 http://biodiversity.europa.eu/topics/sebi-indicators 
17 Council Directive 92/43/EEC, OJ L 206 , 22.07.1992  
18 http://www.eea.europa.eu/publications/eu-2010-biodiversity-baseline/ 
19 COM(2006)232 
20 COM(2004)416 
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Shortfalls: The 6th EAP target that, within one generation, chemicals would be produced and 
used only in ways that did not lead to a significant negative impact on health and the 
environment is unlikely to be fully met. In addition, data is still scarce on the concentrations 
of chemicals in the environment and in humans, and on the effects of exposure to complex 
cocktails of chemicals. The Thematic Strategy on the Urban Environment12 does not appear to 
have had a significant impact with respect to the 6th EAP objective of improving the quality of 
the urban environment. Particulate matter and ozone remain major concerns, in particular, 
PM10 concentrations in many EU urban areas continue to make a significant contribution to 
earlier deaths and disability from respiratory diseases, cardiovascular diseases and cancer. An 
estimated 40% of the EU's population live in urban areas with levels of noise at night above 
the recommended WHO levels. Access to water of satisfactory quality is insufficient and 
represents a risk to health in a number of rural areas.  


There are also a number of gaps in legislation - not exclusively environmental - for example 
in relation to indoor air (given that European citizens spend an estimated 90% of their time 
indoors), and on emissions from domestic and commercial appliances. In addition, national 
emission ceilings have yet to be revised and excess atmospheric nitrogen deposition is still an 
issue across the EU.  


Lessons learned: More attention is needed to support implementation at both national and 
regional levels. Research findings and information on the impacts of environmental quality on 
health should be better integrated into the broader policy objective of improving public health. 
The urban environment needs to be better reflected in policy development, given that nearly 
75% of the EU population reside in urban areas. 


3.3. Natural resources and waste  


Contribution: The 6th EAP strengthened the link between waste policy and resource policy, 
and helped to reinforce waste management and move towards policy based on sustainable 
consumption and production. The Thematic Strategy on the Sustainable Use of Natural 
Resources12 inspired further research, led to the creation of new forums21 and formed the 
nucleus of the current work on resource efficiency. The Thematic Strategy on Waste 
Prevention and Recycling12 provided a common strategic framework for EU legislation on 
waste.  


Achievements: Resource use is no longer increasing at the same rate as economic growth. The 
SCP-SIP Action Plan9 set out an integrated series of measures to green European 
manufactured products, among them the creation of a multi-stakeholder platform - the Retail 
Forum - designed to influence more sustainable consumption. Recently adopted measures 
such as the Eco-design Directive22, the revised Ecolabel Regulation and the Green Public 
Procurement initiative are designed to have positive impacts on resource use in the future.  


Waste legislation has also been significantly modernised and simplified in order to better meet 
the overarching objectives set in the 6th EAP. Waste management legislation has been made 
more comprehensive by incorporating life-cycle analysis, by establishing re-use, recycling, 
and recovery targets and by reducing the hazardousness of certain wastes. The amount of 
potentially harmful substances in electronics placed on the EU market has already been 


                                                 
21 The ESTAT Data Centre on Natural Resources and the UNEP International Resource Panel 
22 Directive 2009/125/EC, OJ L285/10, 31.10.2009 
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substantially reduced as a result of the Directive on Restrictions on the Hazardous Use of 
Substances23.  


Shortfalls: In absolute terms resource use is still increasing which is not compatible with the 
goal of respecting the carrying capacity of the environment in the longer term. Substantial 
differences in resource productivity among Member States persist. There is also an increasing 
reliance on imports which now account for 20% of all resources consumed and for which the 
impact is largely unknown.  


In contrast to the 6th EAP objective of reducing the overall volume of waste generated in the 
EU, it appears that waste generation has at best stabilised, and is perhaps increasing. Although 
the Waste Framework Directive places greater emphasis on waste prevention than previously, 
the absence of a sufficiently robust knowledge base and different circumstances at national 
level did not permit more tangible measures or target-setting.  


Lessons learned: Food and drink, private transport and housing are considered to account for 
70% to 80% of the EU environmental impact on consumption24. Moreover, it is estimated that 
over 80% of all product-related environmental impacts are determined during the design 
phase of a product11. More focus is needed on these sectors and on eco-design in order to 
tackle the environmental impacts of human activities and behaviour. The implementation of 
waste legislation continues to present a challenge, especially as trade in waste is increasing. 


3.4. Climate change 


Contribution: Although the 6th EAP helped in the climate change area, mostly through 
priority-setting and by mobilising broader institutional support, other external drivers were 
more forceful, e.g. international developments, public awareness, the Stern review on the 
economics of climate change and the costs of inaction, the IPCC Fourth Assessment Report 
which provided a sound scientific basis for climate action, geopolitical concerns regarding 
fossil fuel dependency, energy prices and energy security, and increasing evidence of the 
effects of climate change across the globe and their associated costs, due notably to more 
numerous extreme weather events in many parts of the world.  


Achievements: Although ambitions in relation to action by the international community were 
not achieved, the objectives and ambitions of the 6th EAP in relation to targets and progress at 
EU level were exceeded. The 2007 Climate and Energy Package set 2020 targets for 
greenhouse gas emissions reduction, share of renewable energy and energy efficiency. The 
2005 EU Emissions Trading Scheme 25 put a price on carbon, and the Nitrates and Landfill 
Directives26 succeeded in reducing greenhouse gas (GHG) emissions. Adaptation emerged as 
a new area of policy-making. The Carbon Capture and Storage Directive27 was adopted, 
although not included in the 6th EAP. Overall, binding quantifiable targets, such as the Kyoto 
Protocol target of reducing emissions by 8% by 2012, will be exceeded.  


                                                 
23 Directive 2002/95/EC, OJ L37/19, 13.2.2003 
24 http://ec.europa.eu/environment/ipp/pdf/eipro_report.pdf 
25 Directive 2004/101/EC amending Directive 2003/87/EC, OJ L 338, 13.11.2004, p. 18–23 
26 Council Directive 91/676/EEC, OJ L 375 , 31/12/1991 and Council Directive 1999/31/EEC, OJ L 182 , 
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27 Directive 2009/31/EC, OJ L140/114, 5.6.2009 
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Shortfalls: Quantifiable targets, such as the renewable energy target of 12% of total energy 
use by 201028, were more aspirational in nature and were more difficult to achieve. In 
addition, the increases in GHG emissions in the transport sector continue to be closely linked 
to economic growth11. Emissions from hydro-fluorocarbons also increased between 1990 and 
200811 but remain unregulated internationally.  


Lessons learned: The 6EAP contributed to increased public interest in the issue. However, 
what proved to be more important was the ability to make a clear cost and benefits case for 
action, as well as political commitment at EU Heads of State level to key policy objectives.  


3.5. International issues 


Contribution: The 6th EAP reiterated EU commitments (a) to integrate environmental 
considerations into all EU external relations and (b) to the external dimension of the EU 
Sustainable Development Strategy. 


Achievements: The EU’s international commitments under the Convention on Biological 
Diversity and the 2010 Nagoya agreement on biodiversity targets recently helped to push 
forward action on biodiversity at the international level, and some other Multilateral 
Environmental Agreements, such as the PIC Rotterdam Convention29 and the POPs 
Stockholm Convention30, have had notable success. The EU has also actively promoted 
coordination between climate change and biodiversity at international level. Sustainable 
development chapters have been included in free trade agreements and lower barriers to trade 
in environmental goods and services have been pursued. Last but not least, the EU has had a 
strong global impact via its environmental legislation, as countries exporting to the EU have 
had to adopt EU product standards.  


Shortfalls: Despite the EU's efforts to strengthen multi-lateral cooperation and demonstrate 
its commitment to international conventions and agreements, little progress was made towards 
improved global environmental governance. Although environmental concerns were 
promoted in the EU's trade relations policies, they could have been better integrated into core 
issues such as access to markets in trade agreements. Integrating the environmental dimension 
into development aid was too dependent on the priority attributed to it by beneficiary 
countries.  


Lessons learned: Environmental challenges, which are increasingly global, require a more 
cohesive and focused effort within the EU so that it can play its role more effectively in 
shaping international policy and continuing to strive for better global environmental 
governance. An agreed vision setting out key objectives should be the starting point for future 
EU action to tackle global and regional environmental problems. This would help to mobilise 
limited financial resources in the optimum way. The EU's growing external footprint31 must 
be considered along with the effectiveness of the environmental dimension in aid policies. 
More could and should be done to raise awareness of the economic costs and benefits of 
environmental issues, and the costs of inaction. The EU should also promote the "green 


                                                 
28 Directive 2001/77EC OJ L 283, 27.10.2001 
29 Convention on the Prior Informed Consent (PIC) Procedure for Certain Hazardous Chamicals and 


Pesticides in International Trade, Council Decision on conclusion OJ L 063, 6.3.2003 
30 Convention on Persistent Organic Pollutants (POPs), Council Decision on conclusion, 14.10.2004 
31 A comparison between human demand and the Earth's ecological capacity to regenerate, e.g. the water 
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economy" at global level, integrating environmental, social and economic aspects such as 
poverty alleviation. 


4. THE EFFECTIVENESS OF THE STRATEGIC APPROACHES AND INSTRUMENTS  


In addition to the priority areas above, the 6th EAP refers to a range of policy-making 
approaches and instruments including coherence and integration, finance and implementation 
and enforcement. These are assessed below.  


Contribution: The 6th EAP complemented the Lisbon Strategy32 and the Sustainable 
Development Strategy33 and focused in particular on integrating environmental concerns in all 
policy areas, notably through the Thematic Strategies. It highlighted the need for 
mainstreaming environmental expenditure and financing the Natura 2000 network. Sixteen 
percent of the Union's multi-annual budget for 2007–201334, which covers the second half of 
the 6th EAP, is nominally allocated to supporting environmental objectives including the 
dedicated LIFE programme35.  


The 6th EAP strongly encouraged and promoted principles and instruments for better policy-
making, in particular integrated impact assessments and increased use of market-based 
instruments. It also highlighted the importance of solid scientific foundations for policy 
making. 


Achievements: The 6th EAP aimed for coherence throughout the EU environment policy cycle 
itself, addressing objectives, instruments, implementation and - though difficult to measure - 
outcomes. The Thematic Strategies in particular contributed significantly to coherence within 
the Programme's priority areas, either by closing important gaps such as for the marine and 
urban environments, soil and resources, or by addressing smaller, more specific lacunae in 
existing measures, e.g. air, pesticides, waste prevention and recycling.  


With regard to integration, the 6th EAP helped to guide the ongoing process of environmental 
integration in reforms of the CAP, CFP and CP. Forestry actions were also pursued, 
culminating in the 2010 Green Paper on forest protection and information.  


To improve the implementation of environmental legislation the Commission deployed efforts 
ranging from greater emphasis on prevention of breaches to more strategic enforcement 
activities, such as focusing on fundamental or systemic infringements. The Environmental 
Liability Directive encourages the provision of financial security to remedy environmental 
damage.  


More substantial funding was made available from Cohesion Policy funds36 for various 
investments into the environment such as sustainable energy, biodiversity and nature 
protection or waste and water infrastructure, and from agricultural funds for better 
environmental performance. The 6th and 7th RTD Framework Programmes37 also increasingly 
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addressed sustainable development and the environment. The LIFE programme, despite its 
limited size, has had a visible impact on supporting implementation of the 6th EAP and has 
enabled targeted efforts in support of environment policy. The Environmental Compliance 
Assistance Programme (ECAP) offers specific help to small and medium-sized enterprises. 
Internationally, the Commission dedicated funds from a development aid instrument38 for the 
2007–2013 period, and from geographic cooperation programmes. Some progress, albeit 
limited, was also made on removing Environmentally Harmful Subsidies during reviews of 
the CFP and in the transport sector and more recently in the coal sector.  


Different sets of indicators have been developed over time to strengthen the knowledge base. 
The five-yearly SOER Reports from the EEA have provided essential stock-taking while the 
Commission’s Annual Environment Policy Reviews39 also give regular information. In 
addition, the implementation of INSPIRE40 and the further development of SEIS will improve 
environment information systems in coming years.  


Shortfalls: Although it was also flagged at the end of the 5th EAP, and despite some progress, 
more needs to be done to improve coherence between the different strands of EU policy. 
Over-exploitation of the marine environment and in particular fisheries remains a problem. 
Transport continues to impose a significant environmental burden and environmental 
pressures from unsustainable consumption and production continue to grow. 


Member States could still considerably improve their implementation record. The 6th EAP 
provided predictability on forthcoming initiatives in order for Member States and those 
involved in implementing legislation to be better prepared. However, this did not seem to 
happen: environmental infringement procedures still account for approximately one fifth of all 
open cases for non-communication, non-conformity or bad application of EU legislation. 
Implementation has been particularly problematic in the nature conservation, waste and water 
areas which accounted for approximately two-thirds of EU environmental infringement cases 
in 2010.  


The political debate on the 6th EAP in co-decision took place in the aftermath of the financial 
framework debate. This had already established the broad lines of the mainstream budget for 
the first half of the programme until 2006, which was not optimal. The effective translation of 
development aid and geographic cooperation programme funds into environmental 
programmes/projects in beneficiary countries has yet to be assessed. 


Despite recent positive developments, environmental information, in particular official data 
and statistics, is still incomplete and not always available on time. Measures to phase out 
environmentally harmful subsidies did not proceed as far as had been initially hoped for and 
the potential to orient taxation to promote better sustainability has not been exploited. While 
market-based instruments have been exploited in some sectors, notably through the 
greenhouse gas emission trading system, their full potential remains to be tapped. 


Lessons learned: The changing nature of environmental challenges requires better coherence 
from policy formulation to delivery, including at Member State level, both between priority 
areas, e.g. climate change and air policy, and in other environmentally important sectors. 


                                                 
38 CEC (2007) Thematic Strategy for the Environment and Sustainable Management of Natural Resources 


(ENRTP) 
39 COM (2009) 304 
40 OJ L 108 25.4.2007 







 


EN 11   EN 


Trade-offs implicit in policy development could have been made more visible, e.g. the effects 
of bio-energy production, or the negative impacts of renewable hydropower on many water 
bodies. 


Poor implementation of environmental legislation undermines the achievement of objectives 
and the credibility of environment policy, and does not help to secure the commitment of 
other sectors to better performance. Commission experience points to weaknesses in the EU-
wide environmental governance structure, and inadequacies in the information-related 
provisions of environmental legislation and other EU legislation, in monitoring and in 
inspections.  


Maximising the effectiveness of financing from programmes whose primary objective is not 
environmental protection requires constant scrutiny. Given the pressure on public budgets, the 
possibility to mobilise private sector capital needs to be addressed adequately and sufficiently 
early in EU environment policy development. Moreover, those policies with a clear added 
value in creating a green economy and that can be delivered in the short/medium term should 
be prioritised, e.g. Green Public Procurement. Further steps towards reform of environmental 
harmful subsidies are also needed.  


A more extensive environmental knowledge base is required together with a better 
understanding of the drivers and barriers to improvements and implementation of legislation.  


Efforts to support eco-innovation in Europe should be reinforced to address barriers to market 
uptake of promising research results. 


5. CHALLENGES FOR THE FUTURE 


The principal pillars of environment policy and legislation, with the exception of soil, are now 
in place, although their full potential to deliver improvements has yet to materialise due to 
shortfalls in implementation.  


During the lifespan of the 6th EAP, the global economic order has been reshaped. New 
economic actors are emerging, and as the global population grows, increasing demand for 
resources is putting more pressure on the environment. The EU has expanded through its 
enlargements during this period, and so is increasingly dependent on imported resources41.  


Traditional environment policy still has a very important role to play in protecting the 
environment. But changing circumstances and the increasingly interlinked nature of 
environmental challenges imply a need to be flexible and to adapt.  


The underlying key challenge for future environment policy is to evolve from remediation to 
prevention of degradation, and to help further integrate the environment in all relevant 
policies. In this context a longer term vision would provide a sense of assurance for policy 
direction while not compromising the need to reflect changing circumstances in the interim.  


The Europe 2020 strategy envisages transformation to a green, resource-efficient, 
competitive and low-carbon economy as a potential new paradigm for sustainable economic 
growth. Achieving similar gains for resource productivity in future decades, as in past decades 
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for labour productivity, will reduce EU dependency on raw materials and natural resources. 
Using land more sustainably will reduce pressures on ecosystems and the services they 
provide. Equally, technological developments and innovation, and in particular eco-design, 
will help respond to these challenges and lead to more sustainable growth than in the past.  


Internationally, the EU should also leverage its potential as a marketplace of some 500 
million people with strict environmental standards and related skills and products. It can thus 
promote sustainable green growth beyond its borders, including among the beneficiaries of 
EU aid, while continuing to strive for better global environmental governance. This is likely 
to require paradigm shifts in international environmental governance based on sound science-
based policy decisions. Integrating environmental and low-carbon considerations into 
business models in other sectors, and ensuring coherence from policy formulation through to 
implementation are essential. Obstacles to proper implementation of existing legislation need 
to be addressed, in particular governance issues at all levels in Member States, in order to 
protect the environment and limit negative consequences on public health. 


Environmental pressures are increasingly global and systemic in nature. Because of the 
complex inter-linkages, we require a more extensive knowledge base to understand better the 
drivers and barriers, to justify the cost of action and inaction, and to develop reliable 
indicators to measure progress toward a sustainable future for the EU.  


The potential to change the behaviour of consumers, both as individuals and as groups, and 
particularly in urban communities, in order to ease pressures on the environment, must also be 
fully examined42. The use of market-based instruments to mobilise more sustainable 
consumption patterns should be expanded. In addition, efforts to remove environmentally 
harmful subsidies should continue.  


In the future, given the pressures on public budgets, environmental improvements will 
increasingly depend on a mix of public and private sector financing. Setting environmental 
objectives and deciding in parallel on the extent to which they can be publicly and privately 
funded would provide a greater degree of certainty that they would be achieved. This implies 
that environment policy planning should be better aligned with the multi-annual financing 
frameworks, since these set the publicly funded financial envelopes at EU level and determine 
the needs for co-financing in other policy domains on whose actions environmental outcomes 
increasingly depend.  


6. CONCLUSIONS 


The results of this assessment show that on balance the 6th EAP helped to provide 
environment policy an overarching framework for a decade during which environmental 
legislation was consolidated and completed to cover almost all areas of environment, with the 
exception of soil. Adoption by co-decision has been seen by stakeholders as giving it more 
legitimacy and helped to create a wider sense of ownership for subsequent policy proposals. 
But it also shows shortcomings and limitations: in particular, inclusion in the EAP is no 
guarantee that Member States are actually committed to these objectives.  


Although the 6th EAP is in its final year, the Commission continues to pursue an ambitious 
environment policy that is now an integral part of the Europe 2020 Strategy for smart, 
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sustainable and inclusive growth. Policy orientations have been adopted on climate, transport 
and biodiversity. Others are expected later this year on resource efficiency and initiatives in 
the areas of water, air pollution, waste legislation and sustainable consumption and production 
are foreseen for the next one to two years. Against this background, the Commission will 
consider how a new environment action programme could best provide added value in the 
rapidly evolving context for environment policy. 
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Convention on the Protection of the Marine 
Environment of the Baltic Sea Area, 1992 


 
 
 
THE CONTRACTING PARTIES, 
 
CONSCIOUS of the indispensable values of the marine environment of the Baltic Sea Area, 
its exceptional hydrographic and ecological characteristics and the sensitivity of its living 
resources to changes in the environment; 
 
BEARING in mind the historical and present economic, social and cultural values of the 
Baltic Sea Area for the well-being and development of the peoples of that region; 
 
NOTING with deep concern the still ongoing pollution of the Baltic Sea Area; 
 
DECLARING their firm determination to assure the ecological restoration of the Baltic Sea, 
ensuring the possibility of self-regeneration of the marine environment and preservation of its 
ecological balance; 
 
RECOGNIZING that the protection and enhancement of the marine environment of the Baltic 
Sea Area are tasks that cannot effectively be accomplished by national efforts alone but by 
close regional co-operation and other appropriate international measures; 
 
APPRECIATING the achievements in environmental protection within the framework of the 
1974 Convention on the Protection of the Marine Environment of the Baltic Sea Area, and 
the role of the Baltic Marine Environment Protection Commission therein; 
 
RECALLING the pertinent provisions and principles of the 1972 Declaration of the 
Stockholm Conference on the Human Environment and the 1975 Final Act of the Conference 
on Security and Co-operation in Europe (CSCE); 
 
DESIRING to enhance co-operation with competent regional organizations such as the 
International Baltic Sea Fishery Commission established by the 1973 Gdansk Convention on 
Fishing and Conservation of the Living Resources in the Baltic Sea and the Belts; 
 
WELCOMING the Baltic Sea Declaration by the Baltic and other interested States, the 
European Economic Community and co-operating international financial institutions 
assembled at Ronneby in 1990, and the Joint Comprehensive Programme aimed at a joint 
action plan in order to restore the Baltic Sea Area to a sound ecological balance; 
 
CONSCIOUS of the importance of transparency and public awareness as well as the work 
by non-governmental organizations for successful protection of the Baltic Sea Area; 
 
WELCOMING the improved opportunities for closer co-operation which have been opened 
by the recent political developments in Europe on the basis of peaceful co-operation and 
mutual understanding; 
 
DETERMINED to embody developments in international environmental policy and 
environmental law into a new Convention to extend, strengthen and modernize the legal 
regime for the protection of the Marine Environment of the Baltic Sea Area; 
 
HAVE AGREED as follows: 
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Article 1 
Convention Area 


 
This Convention shall apply to the Baltic Sea Area. For the purposes of this Convention the 
"Baltic Sea Area" shall be the Baltic Sea and the entrance to the Baltic Sea bounded by the 
parallel of the Skaw in the Skagerrak at 57° 44.43'N. It includes the internal waters, i.e., for 
the purpose of this Convention waters on the landward side of the base lines from which the 
breadth of the territorial sea is measured up to the landward limit according to the 
designation by the Contracting Parties. 
 
A Contracting Party shall, at the time of the deposit of the instrument of ratification, approval 
or accession inform the Depositary of the designation of its internal waters for the purposes 
of this Convention. 
 


Article 2 
Definitions 


 
For the purposes of this Convention: 
 
1. "Pollution" means introduction by man, directly or indirectly, of substances or energy 
into the sea, including estuaries, which are liable to create hazards to human health, to harm 
living resources and marine ecosystems, to cause hindrance to legitimate uses of the sea 
including fishing, to impair the quality for use of sea water, and to lead to a reduction of 
amenities; 
 
2. "Pollution from land-based sources" means pollution of the sea by point or diffuse 
inputs from all sources on land reaching the sea waterborne, airborne or directly from the 
coast. It includes pollution from any deliberate disposal under the seabed with access from 
land by tunnel, pipeline or other means; 
 
3. "Ship" means a vessel of any type whatsoever operating in the marine environment 
and includes hydrofoil boats, air-cushion vehicles, submersibles, floating craft and fixed or 
floating platforms; 
 
4. a) "Dumping" means: 
 


i) any deliberate disposal at sea or into the seabed of wastes or other matter f
  rom ships, other man-made structures at sea or aircraft; 


 
ii) any deliberate disposal at sea of ships, other man-made structures at sea 


or aircraft; 
 
 b) "Dumping" does not include: 
 


i) the disposal at sea of wastes or other matter incidental to, or derived from 
the normal operations of ships, other man-made structures at sea or aircraft 
and their equipment, other than wastes or other matter transported by or to 
ships, other man-made structures at sea or aircraft, operating for the 
purpose of disposal of such matter or derived from the treatment of such 
wastes or other matter on such ships, structures or aircraft; 


 
ii) placement of matter for a purpose other than the mere disposal thereof, 


provided that such placement is not contrary to the aims of the present 
Convention; 
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5. "Incineration" means the deliberate combustion of wastes or other matter at sea for the 
purpose of their thermal destruction. Activities incidental to the normal operation of ships or 
other man-made structures are excluded from the scope of this definition; 
 
6. "Oil" means petroleum in any form including crude oil, fuel oil, sludge, oil refuse and 
refined products; 
 
7. "Harmful substance" means any substance, which, if introduced into the sea, is liable to 
cause pollution; 
 
8. "Hazardous substance" means any harmful substance which due to its intrinsic 
properties is persistent, toxic or liable to bio-accumulate; 
 
9. "Pollution incident" means an occurrence or series of occurrences having the same 
origin, which results or may result in a discharge of oil or other harmful substances and which 
poses or may pose a threat to the marine environment of the Baltic Sea or to the coastline or 
related interests of one or more Contracting Parties, and which requires emergency actions 
or other immediate response; 
 
10. "Regional economic integration organization" means any organization constituted by 
sovereign states, to which their member states have transferred competence in respect of 
matters governed by this Convention, including the competence to enter into international 
agreements in respect of these matters; 
 
11. The "Commission" means the Baltic Marine Environment Protection Commission 
referred to in Article 19. 
 


Article 3 
Fundamental principles and obligations 


 
1. The Contracting Parties shall individually or jointly take all appropriate legislative, 
administrative or other relevant measures to prevent and eliminate pollution in order to 
promote the ecological restoration of the Baltic Sea Area and the preservation of its 
ecological balance. 
 
2. The Contracting Parties shall apply the precautionary principle, i.e., to take preventive 
measures when there is reason to assume that substances or energy introduced, directly or 
indirectly, into the marine environment may create hazards to human health, harm living 
resources and marine ecosystems, damage amenities or interfere with other legitimate uses 
of the sea even when there is no conclusive evidence of a causal relationship between inputs 
and their alleged effects. 
 
3. In order to prevent and eliminate pollution of the Baltic Sea Area the Contracting 
Parties shall promote the use of Best Environmental Practice and Best Available Technology. 
If the reduction of inputs, resulting from the use of Best Environmental Practice and Best 
Available Technology, as described in Annex II, does not lead to environmentally acceptable 
results, additional measures shall be applied. 
 
4. The Contracting Parties shall apply the polluter-pays principle. 
 
5. The Contracting Parties shall ensure that measurements and calculations of emissions 
from point sources to water and air and of inputs from diffuse sources to water and air are 
carried out in a scientifically appropriate manner in order to assess the state of the marine 
environment of the Baltic Sea Area and ascertain the implementation of this Convention. 
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6. The Contracting Parties shall use their best endeavours to ensure that the 
implementation of this Convention does not cause transboundary pollution in areas outside 
the Baltic Sea Area. Furthermore, the relevant measures shall not lead either to 
unacceptable environmental strains on air quality and the atmosphere or on waters, soil and 
ground water, to unacceptably harmful or increasing waste disposal, or to increased risks to 
human health. 
 


Article 4 
Application 


 
1. This Convention shall apply to the protection of the marine environment of the Baltic 
Sea Area which comprises the water-body and the seabed including their living resources 
and other forms of marine life. 
 
2. Without prejudice to its sovereignty each Contracting Party shall implement the 
provisions of this Convention within its territorial sea and its internal waters through its 
national authorities. 
 
3. This Convention shall not apply to any warship, naval auxiliary, military aircraft or other 
ship and aircraft owned or operated by a state and used, for the time being, only on 
government non-commercial service. 
 
However, each Contracting Party shall ensure, by the adoption of appropriate measures not 
impairing the operations or operational capabilities of such ships and aircraft owned or 
operated by it, that such ships and aircraft act in a manner consistent, so far as is reasonable 
and practicable, with this Convention. 
 


Article 5 
Harmful substances 


 
The Contracting Parties undertake to prevent and eliminate pollution of the marine 
environment of the Baltic Sea Area caused by harmful substances from all sources, 
according to the provisions of this Convention and, to this end, to implement the procedures 
and measures of Annex I. 
 


Article 6 
Principles and obligations concerning 


pollution from land-based sources 
 
1. The Contracting Parties undertake to prevent and eliminate pollution of the Baltic Sea 
Area from land-based sources by using, inter alia, Best Environmental Practice for all 
sources and Best Available Technology for point sources. The relevant measures to this end 
shall be taken by each Contracting Party in the catchment area of the Baltic Sea without 
prejudice to its sovereignty. 
 
2. The Contracting Parties shall implement the procedures and measures set out in 
Annex III. To this end they shall, inter alia, as appropriate co-operate in the development and 
adoption of specific programmes, guidelines, standards or regulations concerning emissions 
and inputs to water and air, environmental quality, and products containing harmful 
substances and materials and the use thereof. 
 
3. Harmful substances from point sources shall not, except in negligible quantities, be 
introduced directly or indirectly into the marine environment of the Baltic Sea Area, without a 
prior special permit, which may be periodically reviewed, issued by the appropriate national 
authority in accordance with the principles contained in Annex III, Regulation 3. The 
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Contracting Parties shall ensure that authorized emissions to water and air are monitored 
and controlled. 
 
4. If the input from a watercourse, flowing through the territories of two or more 
Contracting Parties or forming a boundary between them, is liable to cause pollution of the 
marine environment of the Baltic Sea Area, the Contracting Parties concerned shall jointly 
and, if possible, in co-operation with a third state interested or concerned, take appropriate 
measures in order to prevent and eliminate such pollution. 
 


Article 7 
Environmental impact assessment 


 
1. Whenever an environmental impact assessment of a proposed activity that is likely to 
cause a significant adverse impact on the marine environment of the  Baltic Sea Area is 
required by international law or supra-national regulations applicable to the Contracting Party 
of origin, that Contracting Party shall notify the Commission and any Contracting Party which 
may be affected by a transboundary impact on the Baltic Sea Area. 
 
2. The Contracting Party of origin shall enter into consultations with any Contracting Party 
which is likely to be affected by such transboundary impact, whenever consultations are 
required by international law or supra-national regulations applicable to the Contracting Party 
of origin. 
 
3. Where two or more Contracting Parties share transboundary waters within the 
catchment area of the Baltic Sea, these Parties shall cooperate to ensure that potential 
impacts on the marine environment of the Baltic Sea Area are fully investigated within the 
environmental impact assessment referred to in paragraph 1 of this Article. The Contracting 
Parties concerned shall jointly take appropriate measures in order to prevent and eliminate 
pollution including cumulative deleterious effects. 
 


Article 8 
Prevention of pollution from ships 


 
1. In order to protect the Baltic Sea Area from pollution from ships, the Contracting Parties 
shall take measures as set out in Annex IV. 
 
2. The Contracting Parties shall develop and apply uniform requirements for the provision 
of reception facilities for ship-generated wastes, taking into account, inter alia, the special 
needs of passenger ships operating in the Baltic Sea Area.  
 


Article 9 
Pleasure craft 


 
The Contracting Parties shall, in addition to implementing those provisions of this Convention 
which can appropriately be applied to pleasure craft, take special measures in order to abate 
harmful effects on the marine environment of the Baltic Sea Area caused by pleasure craft 
activities. The measures shall, inter alia, deal with air pollution, noise and hydrodynamic 
effects as well as with adequate reception facilities for wastes from pleasure craft. 
 


Article 10 
Prohibition of incineration 


 
1. The Contracting Parties shall prohibit incineration in the Baltic Sea Area. 
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2. Each Contracting Party undertakes to ensure compliance with the provisions of this 
Article by ships: 
 
 a) registered in its territory or flying its flag; 
 
 b) loading, within its territory or territorial sea, matter which is to be incinerated; or 
 
 c) believed to be engaged in incineration within its internal waters and territorial sea. 
 
3. In case of suspected incineration the Contracting Parties shall co-operate in 
investigating the matter in accordance with Regulation 2 of Annex IV. 
 


Article 11 
Prevention of dumping 


 
1. The Contracting Parties shall, subject to exemptions set forth in paragraphs 2 and 4 of 
this Article, prohibit dumping in the Baltic Sea Area.  
 
2. Dumping of dredged material shall be subject to a prior special permit issued by the 
appropriate national authority in accordance with the provisions of Annex V. 
 
3. Each Contracting Party undertakes to ensure compliance with the provisions of this 
Article by ships and aircraft: 
 
 a) registered in its territory or flying its flag; 
 
 b) loading, within its territory or territorial sea, matter which is to be dumped; or 
 
 c) believed to be engaged in dumping within its internal waters and territorial sea. 
 
4. The provisions of this Article shall not apply when the safety of human life or of a ship 
or aircraft at sea is threatened by the complete destruction or total loss of the ship or aircraft, 
or in any case which constitutes a danger to human life, if dumping appears to be the only 
way of averting the threat and if there is every probability that the damage consequent upon 
such dumping will be less than would otherwise occur. Such dumping shall be so conducted 
as to minimize the likelihood of damage to human or marine life. 
 
5. Dumping made under the provisions of paragraph 4 of this Article shall be reported and 
dealt with in accordance with Annex VII and shall be reported forthwith to the Commission in 
accordance with the provisions of Regulation 4 of Annex V. 
 
6. In case of dumping suspected to be in contravention of the provisions of this Article the 
Contracting Parties shall co-operate in investigating the matter in accordance with Regulation 
2 of Annex IV. 
 


Article 12 
Exploration and exploitation of the seabed and its subsoil 


 
1. Each Contracting Party shall take all measures in order to prevent pollution of the 
marine environment of the Baltic Sea Area resulting from exploration or exploitation of its part 
of the seabed and the subsoil thereof or from any associated activities thereon as well as to 
ensure that adequate preparedness is maintained for immediate response actions against 
pollution incidents caused by such activities. 
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2. In order to prevent and eliminate pollution from such activities the Contracting Parties 
undertake to implement the procedures and measures set out in Annex VI, as far as they are 
applicable. 
 


Article 13 
Notification and consultation on pollution incidents 


 
1. Whenever a pollution incident in the territory of a Contracting Party is likely to cause 
pollution to the marine environment of the Baltic Sea Area outside its territory and adjacent 
maritime area in which it exercises sovereign rights and jurisdiction according to international 
law, this Contracting Party shall notify without delay such Contracting Parties whose interests 
are affected or likely to be affected. 
 
2. Whenever deemed necessary by the Contracting Parties referred to in paragraph 1, 
consultations should take place with a view to preventing, reducing and controlling such 
pollution. 
 
3. Paragraphs 1 and 2 shall also apply in cases where a Contracting Party has sustained 
such pollution from the territory of a third state. 
 


Article 14 
Co-operation in combatting marine pollution 


 
The Contracting Parties shall individually and jointly take, as set out in Annex VII, all 
appropriate measures to maintain adequate ability and to respond to pollution incidents in 
order to eliminate or minimize the consequences of these incidents to the marine 
environment of the Baltic Sea Area. 
 


Article 15 
Nature conservation and biodiversity 


 
The Contracting Parties shall individually and jointly take all appropriate measures with 
respect to the Baltic Sea Area and its coastal ecosystems influenced by the Baltic Sea to 
conserve natural habitats and biological diversity and to protect ecological processes. Such 
measures shall also be taken in order to ensure the sustainable use of natural resources 
within the Baltic Sea Area. To this end, the Contracting Parties shall aim at adopting 
subsequent instruments containing appropriate guidelines and criteria. 
 


Article 16 
Reporting and exchange of information 


 
1. The Contracting Parties shall report to the Commission at regular intervals on: 
 


a) the legal, regulatory, or other measures taken for the implementation of the 
provisions of this Convention, of its Annexes and of recommendations adopted 
thereunder; 


 
b) the effectiveness of the measures taken to implement the provisions referred to in 


sub-paragraph a) of this paragraph; and 
 
c) problems encountered in the implementation of the provisions referred to in sub-


paragraph a) of this paragraph.  
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2. On the request of a Contracting Party or of the Commission, the Contracting Parties 
shall provide information on discharge permits, emission data or data on environmental 
quality, as far as available. 
 


Article 17 
Information to the public 


 
1. The Contracting Parties shall ensure that information is made available to the public on 
the condition of the Baltic Sea and the waters in its catchment area, measures taken or 
planned to be taken to prevent and eliminate pollution and the effectiveness of those 
measures. For this purpose, the Contracting Parties shall ensure that the following 
information is made available to the public: 
 
 a) permits issued and the conditions required to be met; 
 


b) results of water and effluent sampling carried out for the purposes of monitoring 
and assessment, as well as results of checking compliance with water-quality 
objectives or permit conditions; and 


 
c) water-quality objectives. 


 
2. Each Contracting Party shall ensure that this information shall be available to the public 
at all reasonable times and shall provide members of the public with reasonable facilities for 
obtaining, on payment of reasonable charges, copies of entries in its registers. 
 


Article 18 
Protection of information 


 
1. The provisions of this Convention shall not affect the right or obligation of any 
Contracting Party under its national law and applicable supra-national regulation to protect 
information related to intellectual property including industrial and commercial secrecy or 
national security and the confidentiality of personal data. 
 
2. If a Contracting Party nevertheless decides to supply such protected information to 
another Contracting Party, the Party receiving such protected information shall respect the 
confidentiality of the information received and the conditions under which it is supplied, and 
shall use that information only for the purposes for which it was supplied. 
 


Article 19 
Commission 


 
1. The Baltic Marine Environment Protection Commission, referred to as "the 
Commission", is established for the purposes of this Convention.  
 
2. The Baltic Marine Environment Protection Commission, established pursuant to the 
Convention on the Protection of the Marine Environment of the Baltic Sea Area of 1974, shall 
be the Commission. 
 
3. The chairmanship of the Commission shall be given to each Contracting Party in turn in 
alphabetical order of the names of the Contracting Parties in the English language. The 
Chairman shall serve for a period of two years, and cannot during the period of chairmanship 
serve as a representative of the Contracting Party holding the chairmanship. 
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Should the chairman fail to complete his term, the Contracting Party holding the 
chairmanship shall nominate a successor to remain in office until the term of that Contracting 
Party expires. 
 
4. Meetings of the Commission shall be held at least once a year upon convocation by the 
Chairman. Extraordinary meetings shall, upon the request of any Contracting Party endorsed 
by another Contracting Party, be convened by the Chairman to be held as soon as possible, 
however, not later than ninety days after the date of submission of the request. 
 
5. Unless otherwise provided under this Convention, the Commission shall take its 
decisions unanimously. 
 


Article 20 
The duties of the Commission 


 
1. The duties of the Commission shall be: 
 


a) to keep the implementation of this Convention under continuous observation; 
 
b) to make recommendations on measures relating to the purposes of this 


Convention; 
 


c) to keep under review the contents of this Convention including its Annexes and to 
recommend to the Contracting Parties such amendments to this Convention 
including its Annexes as may be required including changes in the lists of 
substances and materials as well as the adoption of new Annexes; 


 
d) to define pollution control criteria, objectives for the reduction of pollution, and 


objectives concerning measures, particularly those described in Annex III; 
 


e) to promote in close co-operation with appropriate governmental bodies, taking 
into consideration sub-paragraph f) of this Article, additional measures to protect 
the marine environment of the Baltic Sea Area and for this purpose: 


 
i) to receive, process, summarize and disseminate relevant scientific, 


technological and statistical information from available sources; and 
 
  ii) to promote scientific and technological research; and  
 


f) to seek, when appropriate, the services of competent regional and other 
international organizations to collaborate in scientific and technological research 
as well as other relevant activities pertinent to the objectives of this Convention. 


 
2. The Commission may assume such other functions as it deems appropriate to further 
the purposes of this Convention. 
 


Article 21 
Administrative provisions for the Commission 


 
1. The working language of the Commission shall be English. 
 
2. The Commission shall adopt its Rules of Procedure. 
 
3. The office of the Commission, known as "the Secretariat", shall be in Helsinki. 
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4. The Commission shall appoint an Executive Secretary and make provisions for the 
appointment of such other personnel as may be necessary, and determine the duties, terms 
and conditions of service of the Executive Secretary. 
 
5. The Executive Secretary shall be the chief administrative official of the Commission 
and shall perform the functions that are necessary for the administration of this Convention, 
the work of the Commission and other tasks entrusted to the Executive Secretary by the 
Commission and its Rules of Procedure. 
 


Article 22 
Financial provisions for the Commission 


 
1. The Commission shall adopt its Financial Rules. 
 
2. The Commission shall adopt an annual or biennial budget of proposed expenditures 
and consider budget estimates for the fiscal period following thereafter. 
 
3. The total amount of the budget, including any supplementary budget adopted by the 
Commission shall be contributed by the Contracting Parties other than the European 
Economic Community, in equal parts, unless unanimously decided otherwise by the 
Commission. 
 
4. The European Economic Community shall contribute no more than 2.5% of the 
administrative costs to the budget. 
 
5. Each Contracting Party shall pay the expenses related to the participation in the 
Commission of its representatives, experts and advisers. 
 


Article 23 
Right to vote 


 
1. Except as provided for in Paragraph 2 of this Article, each Contracting Party shall have 
one vote in the Commission. 
 
2. The European Economic Community and any other regional economic integration 
organization, in matters within their competence, shall exercise their right to vote with a 
number of votes equal to the number of their member states which are Contracting Parties to 
this Convention. Such organizations shall not exercise their right to vote if their member 
states exercise theirs, and vice versa. 
 


Article 24 
Scientific and technological co-operation 


 
1. The Contracting Parties undertake directly, or when appropriate through competent 
regional or other international organizations, to co-operate in the fields of science, technology 
and other research, and to exchange data and other scientific information for the purposes of 
this Convention. In order to facilitate research and monitoring activities in the Baltic Sea Area 
the Contracting Parties undertake to harmonize their policies with respect to permission 
procedures for conducting such activities. 
 
2. Without prejudice to Article 4, paragraph 2 of this Convention the Contracting Parties 
undertake directly, or when appropriate, through competent regional or other international 
organizations, to promote studies and to undertake, support or contribute to programmes 
aimed at developing methods assessing the nature and extent of pollution, pathways, 
exposures, risks and remedies in the Baltic Sea Area. In particular, the Contracting Parties 
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undertake to develop alternative methods of treatment, disposal and elimination of such 
matter and substances that are likely to cause pollution of the marine environment of the 
Baltic Sea Area.  
 
3. Without prejudice to Article 4, Paragraph 2 of this Convention the Contracting Parties 
undertake directly, or when appropriate through competent regional or other international 
organizations, and, on the basis of the information and data acquired pursuant to paragraphs 
1 and 2 of this Article, to co-operate in developing inter-comparable observation methods, in 
performing baseline studies and in establishing complementary or joint programmes for 
monitoring.  
 
4. The organization and scope of work connected with the implementation of tasks 
referred to in the preceding paragraphs should primarily be outlined by the Commission. 
 


Article 25 
Responsibility for damage 


 
The Contracting Parties undertake jointly to develop and accept rules concerning 
responsibility for damage resulting from acts or omissions in contravention of this 
Convention, including, inter alia, limits of responsibility, criteria and procedures for the 
determination of liability and available remedies. 
 


Article 26 
Settlement of disputes 


 
1. In case of a dispute between Contracting Parties as to the interpretation or application 
of this Convention, they should seek a solution by negotiation. If the Parties concerned 
cannot reach agreement they should seek the good offices of or jointly request mediation by 
a third Contracting Party, a qualified international organization or a qualified person. 
 
2. If the Parties concerned have not been able to resolve their dispute through negotiation 
or have been unable to agree on measures as described above, such disputes shall be, 
upon common agreement, submitted to an ad hoc arbitration tribunal, to a permanent 
arbitration tribunal, or to the International Court of Justice. 
 


Article 27 
Safeguard of certain freedoms 


 
Nothing in this Convention shall be construed as infringing upon the freedom of navigation, 
fishing, marine scientific research and other legitimate uses of the high seas, as well as upon 
the right of innocent passage through the territorial sea. 
 


Article 28 
Status of Annexes 


 
The Annexes attached to this Convention form an integral part of this Convention. 
 


Article 29 
Relation to other Conventions 


 
The provisions of this Convention shall be without prejudice to the rights and obligations of 
the Contracting Parties under existing and future treaties which further and develop the 
general principles of the Law of the Sea underlying this Convention and, in particular, 
provisions concerning the prevention of pollution of the marine environment. 
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Article 30 
Conference for the revision or amendment of the Convention 


 
A conference for the purpose of a general revision of or an amendment to this Convention 
may be convened with the consent of the Contracting Parties or at the request of the 
Commission. 
 


Article 31 
Amendments to the Articles of the Convention 


 
1. Each Contracting Party may propose amendments to the Articles of this Convention. 
Any such proposed amendment shall be submitted to the Depositary and communicated by it 
to all Contracting Parties, which shall inform the Depositary of either their acceptance or 
rejection of the amendment as soon as possible after receipt of the communication. 
 
A proposed amendment shall, at the request of a Contracting Party, be considered in the 
Commission. In such a case Article 19 paragraph 4 shall apply. If an amendment is adopted 
by the Commission, the procedure in  paragraph 2 of this Article shall apply. 
 
2. The Commission may recommend amendments to the Articles of this Convention. Any 
such recommended amendment shall be submitted to the Depositary and communicated by 
it to all Contracting Parties, which shall notify the Depositary of either their acceptance or 
rejection of the amendment as soon as possible after receipt of the communication. 
 
3. The amendment shall enter into force ninety days after the Depositary has received 
notifications of acceptance of that amendment from all Contracting Parties. 
 


Article 32 
Amendments to the Annexes and the adoption of Annexes 


 
1. Any amendment  to the Annexes proposed by a Contracting Party shall be 
communicated to the other Contracting Parties by the Depositary and considered in the 
Commission. If adopted by the Commission, the amendment shall be communicated to the 
Contracting Parties and recommended for acceptance. 
 
2. Any amendment to the Annexes recommended by the Commission shall be 
communicated to the Contracting Parties by the Depositary and recommended for 
acceptance. 
 
3. Such amendment shall be deemed to have been accepted at the end of a period 
determined by the Commission unless within that period any one of the Contracting Parties 
has, by written notification to the Depositary, objected to the amendment. The accepted 
amendment shall enter into force on a date determined by the Commission. 
 
The period determined by the Commission shall be prolonged for an additional period of six 
months and the date of entry into force of the amendment postponed accordingly, if, in 
exceptional cases, any Contracting Party informs the Depositary before the expiration of the  
period determined by the Commission that, although it intends to accept the amendment, the 
constitutional requirements for such an acceptance are not yet fulfilled. 
 
4. An Annex to this Convention may be adopted in accordance with the provisions of this 
Article. 
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Article 33 
Reservations 


 
1. The provisions of this Convention shall not be subject to reservations. 
 
2. The provision of paragraph 1 of this Article does not prevent a Contracting Party from 
suspending for a period not exceeding one year the application of an Annex of this 
Convention or part thereof or an amendment thereto after the Annex in question or the 
amendment thereto has entered into force. Any Contracting Party to the 1974 Convention on 
the Protection of the Marine Environment of the Baltic Sea Area, which upon the entry into 
force of this Convention, suspends the application of an Annex or part thereof, shall apply the 
corresponding Annex or part thereof to the 1974 Convention for the period of suspension. 
 
3. If after the entry into force of this Convention a Contracting Party invokes the provisions 
of paragraph 2 of this Article it shall inform the other Contracting Parties, at the time of the 
adoption by the Commission of an amendment to an Annex, or a new Annex, of those 
provisions which will be suspended in accordance with paragraph 2 of this Article. 
 


Article 34 
Signature 


 
This Convention shall be open for signature in Helsinki from 9 April 1992 until 9 October 
1992 by States and by the European Economic Community participating in the Diplomatic 
Conference on the Protection of the Marine Environment of the Baltic Sea Area held in 
Helsinki on 9 April 1992. 
 


Article 35 
Ratification, approval and accession 


 
1. This Convention shall be subject to ratification or approval. 
 
2. This Convention shall, after its entry into force, be open for accession by any other 
State or regional economic integration organization interested in fulfilling the aims and 
purposes of this Convention, provided that this State or organization is invited by all the 
Contracting Parties. In the case of limited competence of a regional economic integration 
organization, the terms and conditions of its participation may be agreed upon between the 
Commission and the interested organization. 
 
3. The instruments of ratification, approval or accession shall be deposited with the 
Depositary. 
 
4. The European Economic Community and any other regional economic integration 
organization which becomes a Contracting Party to this Convention shall in matters within 
their competence, on their own behalf, exercise the rights and fulfill the responsibilities which 
this Convention attributes to their member states. In such cases, the member states of these 
organizations shall not be entitled to exercise such rights individually. 
 


Article 36 
Entry into force 


 
1. This Convention shall enter into force two months after the deposit of the instruments 
of ratification or approval by all signatory States bordering the Baltic Sea and by the 
European Economic Community.  
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2. For each State which ratifies or approves this Convention before or after the deposit of 
the last instrument of ratification or approval referred to in paragraph 1 of this Article, this 
Convention shall enter into force two months after the date of deposit by such State of its 
instrument of ratification or approval or on the date of the entry into force of this Convention, 
whichever is the latest date. 
 
3. For each acceding State or regional economic integration organization this Convention 
shall enter into force two months after the date of deposit by such State or regional economic 
integration organization of its instrument of accession. 
 
4. Upon entry into force of this Convention the Convention on the Protection of the Marine 
Environment of the Baltic Sea Area, signed in Helsinki on 22 March 1974 as amended, shall 
cease to apply. 
 
5. Notwithstanding paragraph 4 of this Article, amendments to the annexes of the said 
Convention adopted by the Contracting Parties to the said Convention between the signing 
of this Convention and its entry into force, shall continue to apply until the corresponding 
annexes of this Convention have been amended accordingly. 
 
6. Notwithstanding paragraph 4 of this Article, recommendations and decisions adopted 
under the said Convention shall continue to be applicable to the extent that they are 
compatible with, or not explicitly terminated by this Convention or any decision adopted 
thereunder. 
 


Article 37 
Withdrawal 


 
1. At any time after the expiry of five years from the date of entry into force of this 
Convention any Contracting Party may, by giving written notification to the Depositary,  
withdraw from this Convention.  The withdrawal shall take effect for such Contracting Party 
on the thirtieth day of June of the year which follows the year in which the Depositary was 
notified of the withdrawal. 
 
2. In case of notification of withdrawal by a Contracting Party the Depositary shall 
convene a meeting of the Contracting Parties for the purpose of considering the effect of the 
withdrawal. 
 


Article 38 
Depositary 


 
The Government of Finland, acting as Depositary, shall:  
 
 a) notify all Contracting Parties and the Executive Secretary of: 
 


i) the signatures; 
 


ii) the deposit of any instrument of ratification, approval or accession; 
 


iii) any date of entry into force of this Convention; 
 


iv) any proposed or recommended amendment to any Article or Annex or the 
adoption of a new Annex as well as the date on which such amendment or 
new Annex enters into force; 


 
v) any notification, and the date of its receipt, under Articles 31 and 32; 
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vi) any notification of withdrawal and the date on which such withdrawal takes 


effect; 
 


vii) any other act or notification relating to this Convention; 
 


b) transmit certified copies of this Convention to acceding States and regional 
economic integration organizations. 


 
IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have signed this 
Convention.  
 
DONE at Helsinki, this ninth day of April one thousand nine hundred and ninety two in a 
single authentic copy in the English language which shall be deposited with the Government 
of Finland. The Government of Finland shall transmit certified copies to all Signatories. 
 
 
 
 
For the Czech and Slovak Federal Republic 
 
 
 
 
For the Kingdom of Denmark 
(signed 9 April 1992 
deposited instrument of ratification 18 April 1996) 
 
 
 
For the Republic of Estonia 
(signed 9 April 1992 
deposited instrument of ratification 8 June 1995) 
 
 
 
For the Republic of Finland 
(signed 9 April 1992 
deposited instrument of ratification 16 June 1995) 
 
 
 
For the Federal Republic of Germany 
(signed 9 April 1992 
deposited instrument of ratification 11 November 1994) 
 
 
 
For the Republic of Latvia 
(signed 9 April 1992 
deposited instrument of ratification 17 June 1994) 
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For the Republic of Lithuania 
(signed 9 April 1992 
deposited instrument of ratification 30 April 1997) 
 
 
 
For the Kingdom of Norway 
 
 
 
 
For the Republic of Poland 
(signed 9 April 1992 
deposited instrument of ratification 15 November 1999) 
 
 
 
For the Russian Federation 
(signed 9 April 1992 
deposited instrument of ratification 17 November 1999) 
 
 
 
For the Kingdom of Sweden 
(signed 9 April 1992 
deposited instrument of ratification 9 March 1994) 
 
 
 
For the European Economic Community 
(signed 24 September 1992 
deposited instrument of ratification 20 September 1994) 
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Annex I 
 
 


Harmful substances 
 
 
 


PART 1 GENERAL PRINCIPLES 
 


1.0  Introduction 
 
In order to fulfil the requirements of relevant parts of this Convention the following procedure 
shall be used by the Contracting Parties in identifying and evaluating harmful substances, as 
defined in Article 2, paragraph 7. 
 
 


1.1  Criteria on the allocation of substances 
 
The identification and evaluation of substances shall be based on the intrinsic properties of 
substances, namely: 
 
- persistency; 
- toxicity or other noxious properties; 
- tendency to bio-accumulation, 
 
as well as on characteristics liable to cause pollution, such as 
 
- the ratio between observed concentrations and concentrations having no observed 


effect; 
- anthropogenically caused risk of eutrophication; 
- transboundary or long-range significance; 
- risk of undesirable changes in the marine ecosystem and irreversibility or durability of 


effects; 
- radioactivity; 
- serious interference with harvesting of sea-foods or with other legitimate uses of the 


sea; 
- distribution pattern (i.e. quantities involved, use pattern and liability to reach the marine 


environment); 
- proven carcinogenic, teratogenic or mutagenic properties in or through the marine 


environment. 
 
These characteristics are not necessarily of equal importance for the identification and 
evaluation of a particular substance or group of substances. 
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1.2  Priority groups of harmful substances 
 
The Contracting Parties shall, in their preventive measures, give priority to the following 
groups of substances which are generally recognized as harmful substances: 
 
a) heavy metals and their compounds; 
b) organohalogen compounds; 
c) organic compounds of phosphorus and tin; 
d) pesticides, such as fungicides, herbicides, insecticides, slimicides and chemicals used 


for the preservation of wood, timber, wood pulp, cellulose, paper, hides and textiles;  
e) oils and hydrocarbons of petroleum origin; 
f) other organic compounds especially harmful to the marine environment; 
g) nitrogen and phosphorus compounds; 
h) radioactive substances, including wastes; 
i) persistent materials which may float, remain in suspension or sink; 
j) substances which cause serious effects on taste and/or smell of products for human 


consumption from the sea, or effects on taste, smell, colour, transparency or other 
characteristics of the water. 


 
 


PART 2 BANNED SUBSTANCES 
 
In order to protect the Baltic Sea Area from hazardous substances, the Contracting Parties 
shall prohibit, totally or partially, the use of the following substances or groups of substances 
in the Baltic Sea Area and its catchment area: 
 
 


2.1  Substances banned for all final uses, except for drugs 
 


DDT (1,1,1-trichloro-2,2-bis-(chlorophenyl)-ethane) and its derivatives DDE and DDD; 
 
 


2.2 Substances banned for all uses, except in existing closed system 
equipment until the end of service life or for research, development and 
analytical purposes 


 
a) PCB's (polychlorinated biphenyls); 
b) PCT's (polychlorinated terphenyls). 
 
 


2.3  Substances banned for certain applications 
 
Organotin compounds for antifouling paints for pleasure craft under 25 m and fish net cages. 
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PART 3 PESTICIDES 
 
In order to protect the Baltic Sea Area from hazardous substances, the Contracting Parties 
shall endeavour to minimize and, whenever possible, to ban the use of the following 
substances as pesticides in the Baltic Sea Area and its catchment area:  
 
 


 CAS-number 
Acrylonitrile 107131 
Aldrin 309002 
Aramite 140578 
Cadmium-compounds    -  
Chlordane   57749 
Chlordecone  143500 
Chlordimeform 6164983 
Chloroform   67663 
1,2-Dibromoethane  106934 
Dieldrin   60571 
Endrin   72208 
Fluoroacetic acid and derivatives 7664393, 144490 
Heptachlor   76448 
Isobenzane  297789 
Isodrin  465736 
Kelevan 4234791 
Lead-compounds    - 
Mercury-compounds    - 
Morfamquat 4636833 
Nitrophen 1836755 
Pentachlorophenol   87865 
Polychlorinated terpenes 8001501 
Quintozene   82688 
Selenium-compounds        - 
2,4,5-T   93765 
Toxaphene 8001352 
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Annex II 
 
 


Criteria for the use of Best Environmental Practice 
and Best Available Technology 


 
 
 


Regulation 1; General provisions 
 
1. In accordance with the relevant parts of this Convention the Contracting Parties shall 
apply the criteria for Best Environmental Practice and Best Available Technology described 
below. 
 
2. In order to prevent and eliminate pollution the Contracting Parties shall use Best 
Environmental Practice for all sources and Best Available Technology for point sources, 
minimizing or eliminating inputs to water and air from all sources by providing control 
strategies. 
 
 


Regulation 2; Best Environmental Practice 
 
1. The term "Best Environmental Practice" is taken to mean the application of the most 
appropriate combination of measures. In selecting for individual cases, at least the following 
graduated range of measures should be considered: 
 
- provision of information and education to the public and to users about the 


environmental consequences of choosing particular activities and products, their use 
and final disposal; 


- the development and application of Codes of Good Environmental Practice covering all 
aspects of activity in the product's life; 


- mandatory labels informing the public and users of environmental risks related to a 
product, its use and final disposal; 


- availability of collection and disposal systems; 
- saving of resources, including energy; 
- recycling, recovery and re-use; 
- avoiding the use of hazardous substances and products and the generation of 


hazardous waste; 
- application of economic instruments to activities, products or groups of products and 


emissions; 
- a system of licencing involving a range of restrictions or a ban. 
 
2. In determining in general or individual cases what combination of measures constitute 
Best Environmental Practice, particular consideration should be given to: 
 
- the precautionary principle; 
- the ecological risk associated with the product, its production, use and final disposal; 
- avoidance or substitution by less polluting activities or substances; 
- scale of use; 
- potential environmental benefit or penalty of substitute materials or activities; 
- advances and changes in scientific knowledge and understanding; 
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- time limits for implementation; 
- social and economic implications. 
 
 


Regulation 3; Best Available Technology 
 
1. The term "Best Available Technology" is taken to mean the latest stage of development 
(state of the art) of processes, of facilities or of methods of operation which indicate the 
practical suitability of a particular measure for limiting discharges. 
 
2. In determining whether a set of processes, facilities and methods of operation 
constitute the Best Available Technology in general or individual cases, special consideration 
should be given to: 
 
- comparable processes, facilities or methods of operation which have recently been 


successfully tried out; 
- technological advances and changes in scientific knowledge and understanding; 
- the economic feasibility of such technology; 
- time limits for application; 
- the nature and volume of the emissions concerned; 
- non-waste/low-waste technology; 
- the precautionary principle. 
 
 


Regulation 4; Future developments 
 
It therefore follows that "Best Environmental Practice" and "Best Available Technology" will 
change with time in the light of technological advances and economic and social factors, as 
well as changes in scientific knowledge and understanding. 
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Annex III 
 
 


Criteria and measures concerning the 
prevention of pollution from land-based sources 


 
 


PART I  PREVENTION OF POLLUTION FROM INDUSTRY AND MUNICIPALITIES 
 


Regulation 1: General provisions 
In accordance with the relevant parts of this Convention the Contracting Parties shall apply 
the criteria and measures in this Annex in the whole catchment area and take into account 
Best Environmental Practice (BEP) and Best Available Technology (BAT) as described in 
Annex II. 
 


Regulation 2: Specific requirements 
1. Municipal sewage water shall be treated at least by biological or other methods equally 
effective with regard to reduction of significant parameters. Substantial reduction shall be 
introduced for nutrients.  
 
2. Water management in industrial plants should aim at closed water systems or at a high 
rate of circulation in order to avoid waste water wherever possible. 
 
3. Industrial waste waters should be separately treated before mixing with diluting waters. 
 
4. Waste waters containing hazardous substances or other relevant substances shall not 
be jointly treated with other waste waters unless an equal reduction of the pollutant load is 
achieved compared to the separate purification of each waste water stream. The 
improvement of waste water quality shall not lead to a significant increase in the amount of 
harmful sludge. 
 
5. Limit values for emissions containing harmful substances to water and air shall be 
stated in special permits. 
 
6. Industrial plants and other point sources connected to municipal treatment plants shall 
use Best Available Technology in order to avoid hazardous substances which cannot be 
made harmless in the municipal sewage treatment plant or which may disturb the processes 
in the plant. In addition, measures according to Best Environmental Practice shall be taken. 
 
7. Pollution from fish-farming shall be prevented and eliminated by promoting and 
implementing Best Environmental Practice and Best Available Technology. 
 
8. Pollution from diffuse sources, including agriculture, shall be eliminated by promoting 
and implementing Best Environmental Practice. 
 
9. Pesticides used shall comply with the criteria established by the Commission. 
 


Regulation 3: Principles for issuing permits for industrial plants 
The Contracting Parties undertake to apply the following principles and procedures when 
issuing the permits referred to in Article 6, paragraph 3 of this Convention: 
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1. The operator of the industrial plant shall submit data and information to the appropriate 
national authority using a form of application. It is recommended that the operator negotiates 
with the appropriate national authority concerning the data required for the application before 
submitting the application to the authority (agreement on the scope of required information 
and surveys). 
 
At least the following data and information shall be included in the application: 
 
General information 
 
- name, branch, location and number of employees.  
 
Actual situation and/or planned activities 
 
- site of discharge and/or emission; 
- type of production, amount of production and/or processing; 
- production processes; 
- type and amount of raw materials, agents and/or intermediate products; 
- amount and quality of untreated wastewater and raw gas from all relevant sources (e.g. 


process water, cooling water); 
- treatment of wastewater and raw gas with respect to type, process and efficiency of 


pretreatment and/or final treatment; 
- treated wastewater and raw gas with respect to amount and quality at the outlet of the 


pretreatment and/or final treatment facilities; 
- amount and quality of solid and liquid wastes generated during the process and the 


treatment of wastewater and raw gas; 
- treatment of solid and liquid wastes; 
- information about measures to prevent process failures and accidental spills; 
- present status and possible impact on the environment. 
 
Alternatives and their various impacts concerning, e.g., ecological, economic and safety 
aspects, if necessary 
 
- other possible production processes; 
- other possible raw materials, agents and/or intermediate products; 
- other possible treatment technologies. 
 
2. The appropriate national authority shall evaluate the present status and potential 
impact of the planned activities on the environment. 
 
3. The appropriate national authority issues the permit after comprehensive assessment 
with special consideration of the above mentioned aspects. At least the following shall be laid 
down in the permit: 
 
- characterizations of all components (e.g. production capacity) which influence the 


amount and quality of discharge and/or emissions; 
- limit values for amount and quality (load and/or concentration) of direct and indirect 


discharges and emissions; 
- instructions concerning: 
- construction and safety; 
- production processes and/or agents; 
- operation and maintenance of treatment facilities; 
- recovery of materials and substances and waste disposal; 
- type and extent of control to be performed by the operator (self-control); 
- measures to be taken in case of process failures and accidental spills; 
- analytical methods to be used; 
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- schedule for modernization, retrofitting and investigations done by the operator; 
- schedule for reports of the operator on monitoring and/or selfcontrol, retrofitting and 


investigation measures. 
 
4. The appropriate national authority or an independent institution authorized by the 
appropriate national authority shall: 
 
- inspect the amount and quality of discharges and/or emissions by sampling and 


analysing; 
- control the attainment of the permit requirements; 
- arrange monitoring of the various impacts of wastewater discharges and emissions into 


the atmosphere; 
- review the permit when necessary. 
 
 


PART II PREVENTION OF POLLUTION FROM AGRICULTURE 
 


Regulation 1: General provisions 
In accordance with the relevant parts of this Convention, the Contracting Parties shall apply 
the measures described below and take into account Best Environment Practice (BEP) and 
Best Available Technology (BAT) to reduce the pollution from agricultural activities. The 
Contracting Parties shall elaborate Guidelines containing elements specified below and 
report to the Commission. 
 


Regulation 2: Plant nutrients  
The Contracting Parties shall integrate the following basic principles into national legislation 
or guidelines and adapt them to the prevailing conditions within the country to reduce the 
adverse environmental effects of agriculture. Specified requirement levels shall be 
considered to be a minimum basis for national legislation. 


1. Animal density 


To ensure that manure is not produced in excess in comparison to the amount of arable land, 
there must be a balance between the number of animals on the farm and the amount of land 
available for spreading manure, expressed as animal density. The maximum number of 
animals should be determined with consideration taken of the need to balance between the 
amount of phosphorus and nitrogen in manure and the crops’ requirements for plant 
nutrients. 
 


2. Location and design of farm animal houses 


Farm animal houses and similar enclosures for animals should be located and designed in 
such a way that ground and surface water will not be polluted. 
 


3. Construction of manure storage 


Manure storage must be of such a quality that prevents losses. The storage capacity shall be 
sufficiently large to ensure that manure only will be spread when the plants can utilize 
nutrients. The minimum level to be required should be 6 months’ storage capacity. 


 
Manure storage should be constructed to safeguard against unintentional spillages and be of 
such a quality that prevents losses. With regard to different types of manure, the following 
principles should be considered: 


- solid manure should be stored in dung yards with watertight floor and side walls  
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- liquid manure and farm waste should be stored in containers that are made of strong 
material impermeable to moisture and resistant to impacts of manure handling 
operations. 


 
Animal manure should be used in such a way that as high a utilisation efficiency as possible 
is promoted. 


 
Co-operation between farmers in the use of manure has to be encouraged 
 


5. Agricultural wastewater and silage effluents 


Waste water from animal housing should either be stored in urine or slurry stores or else be 
treated in some suitable manner to prevent pollution. Effluents from manure or from 
preparation and storage of silage should be collected and directed to storage units for urine 
or liquid manure. 
 


6. Application of organic manures 


Organic manures (slurry, solid manure, urine, sewage sludge, composts, etc) should be used 
in such a way that a high utilisation efficiency can be achieved. Organic manures shall be 
spread in a way that minimises the risk of loss of plant nutrients and should not be spread on 
soils that are frozen, water saturated or covered with snow. Organic manures should be 
incorporated as soon as possible after application on bare soils. Periods shall be defined 
when no application is accepted. 
 


7. Application rates for nutrients  


The application of nutrients in agricultural land shall be limited, based on a balance between 
the foreseeable nutrient requirements of the crops and the nutrient supply to the crops from 
the soil and the nutrients with a view to minimise eutrophication. 
 
National guidelines should be developed with fertilising recommendations and they should 
make reference to: 


- soil conditions, soil nutrient content, soil type and slope; 
- climatic conditions and irrigation; 
- land use and agricultural practices, including crop rotation systems; 
- all external potential nutrient sources. 


 
The amount of livestock manure applied to the land each year including by the animals 
themselves should not exceed the amount of manure containing:  


- 170 kg/ha nitrogen  
- 25 kg/ha phosphorus 


 
with a view to avoiding nutrient surplus, taking soil characteristics, agricultural practices and 
crop types into account. 
 


8. Winter crop cover 


In relevant regions the cultivated area should be sufficiently covered by crops in winter and 
autumn to effectively reduce the loss of plant nutrients. 
 


9. Water protection measures and nutrient reduction areas 


Protection measures should be established to prevent nutrient losses to water particularly as 
regards 


- Surface water: buffer zones, riparian zones or sedimentation ponds should be 
established, if necessary. 
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- Groundwater: Groundwater protection zones should be established if necessary. 
Appropriate measures such as reduced fertilisation rates, zones where manure 
spreading is prohibited and permanent grassland areas should be established. 


- Nutrient reduction areas: Wetland areas should be retained and where possible 
restored, to be able to reduce plant nutrient losses and to retain biological diversity. 


 


10. Ammonia emissions 


In order to reduce ammonia emissions from animal husbandry, a surplus of nitrogen in the 
manure should be avoided by adjusting the composition of the diet to the requirements of the 
individual animal. In poultry production, emissions should be brought down by reducing the 
moisture content of the manure or by removal of manure to storage outside the housing 
system as soon as possible. 


 
Programmes including strategies and measures for reducing ammonia volatilisation from 
animal husbandry should be developed. 


 
Urine and slurry stores should be covered or handled by a method that efficiently reduces 
ammonia emissions. 
 


Regulation 3: Plant protection products 
Plant protection products shall only be handled and used according to a national risk 
reduction strategy which shall be based on BEP. The strategy should be based on an 
inventory of the existing problems and define suitable goals. It shall include measures such 
as: 


1.  Registration and approval 


Plant protection products shall not be sold, imported or applied until registration and approval 
for such purposes has been granted by the national authorities. 
 


2.  Storage and handling  


Storage and handling of plant protection products shall be carried out so that the risks of 
spillage or leakage are prevented. Some crucial areas are transportation and filling and 
cleaning of equipment. Other dispersal of plant protection products outside the treated 
agricultural land area shall be prevented. Waste of plant protection products shall be 
disposed of according to national legislation. 
 


3.  Licence 


A licence shall be required for commercial use of plant protection products. To obtain a 
licence, suitable education and training on how to handle plant protection products with a 
minimum of impact on health and the environment shall be required. The users' knowledge 
regarding the handling and usage of plant protection products shall be updated regularly.  
 


4.  Application technology 


Application technology and practice should be designed to prevent unintentional drift or 
runoff of plant protection products. Establishment of protection zones along surface waters 
should be encouraged. Application by aircraft shall be forbidden; exceptional cases require 
authorisation. 
 


5.  Testing of spraying equipment 


Testing of spraying equipment at regular intervals shall be promoted to ensure a reliable 
result when spraying with plant protection products. 
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6.  Alternative methods of control 


Development of alternative methods for plant protection control should be encouraged. 
 


Regulation 4: Environmental permits 
Farms with livestock production above a specified size should require approval with regard to 
environmental aspects and impacts of the farms. 
 
Installations for the intensive rearing of poultry, pigs and cattle with more than 40,000 places 
for poultry, 2,000 places for production pigs (over 30 kg), 750 places for sows or 400 animal 
units cattle shall have a permit fully co-ordinated by the relevant authorities. 
 
The permits must take into account the whole environmental performance of the enterprise, 
covering e.g. emissions to air, water and land, generation of waste and prevention of 
environmental accidents. The permit conditions must be based on BAT. 
 
The competent authorities, in determining permit conditions, can take into account the 
technical characteristics of the enterprise, its geographical location and the local 
environmental conditions. 
 
These large animal enterprises shall be considered as point sources and shall have 
adequate measures. 
 
For installations with more than 100 AU the Contracting Parties shall put in practice general 
rules or a system corresponding to a simplified permit system to ensure the implementation 
of the requirements in this Annex. 
 
Both of these permit systems shall be applied to existing installations and new installations 
and existing installations which are subject to substantial changes by 2012. 
 


Regulation 5: Monitoring and evaluation 
The Contracting Parties shall describe the implementation and monitoring of measures in this 
Annex in their national programmes. 
 
To evaluate the effectiveness of the measures, the Contracting Parties shall develop projects 
to assess the effects of measures and the impacts of the agricultural sector on the 
environment. 
 


Regulation 6: Education, information and extension service 
The Contracting Parties shall promote systems for education, information and extension 
(advisory service) on environmental issues in the agricultural sector. 
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Annex IV 
 
 


Prevention of pollution from ships 
 
 
 


Regulation 1; Co-operation 
 
The Contracting Parties shall, in matters concerning the protection of the Baltic Sea Area 
from pollution by ships, co-operate: 
 


a) within the International Maritime Organization, in particular in promoting the 
development of international rules, based, inter alia, on the fundamental 
principles and obligations of this Convention which also includes the promotion of 
the use of Best Available Technology and Best Environmental Practice as 
defined in Annex II; 


 
b) in the effective and harmonized implementation of rules adopted by the 


International Maritime Organization. 
 


Regulation 2; Assistance in investigations 
 
The Contracting Parties shall, without prejudice to Article 4, paragraph 3 of this Convention, 
assist each other as appropriate in investigating violations of the existing legislation on anti-
pollution measures, which have occurred or are suspected to have occurred within the Baltic 
Sea Area. This assistance may include but is not limited to inspection by the competent 
authorities of oil record books, cargo record books, log books and engine log books and 
taking oil samples for analytical identification purposes. 
 


Regulation 3; Definitions 
 
For the purposes of this Annex: 
 
1. "Administration" means the Government of the Contracting Party under whose 


authority the ship is operating. With respect to a ship entitled to fly a flag of any State, 
the Administration is the Government of that State. With respect to fixed or floating 
platforms engaged in exploration and exploitation of the sea-bed and subsoil thereof 
adjacent to the coast over which the coastal State exercises sovereign rights for the 
purposes of exploration and exploitation of their natural resources, the Administration is 
the Government of the coastal State concerned. 


 
2. a) "Discharge", in relation to harmful substances or effluents containing such 


substances, means any release howsoever caused from a ship and includes any 
escape, disposal, spilling, leaking, pumping, emitting or emptying; 


 
b) "Discharge" does not include: 


 
i) dumping within the meaning of the Convention on the Prevention of Marine 


Pollution by Dumping of Wastes and Other Matter done at London on 29 
December 1972; or 
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ii) release of harmful substances directly arising from the exploration, 


exploitation and associated off-shore processing of sea-bed mineral 
resources; or 


 
iii) release of harmful substances for purposes of legitimate scientific research 


into pollution abatement or control. 
 
3. The term "from the nearest land" means from the baseline from which the territorial sea 


of the territory in question is established in accordance with international law. 
 
4. The term "jurisdiction" shall be interpreted in accordance with international law in force 


at the time of application or interpretation of this Annex. 
 
5. The term "MARPOL 73/78" means the International Convention for the Prevention of 


Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto. 
 


Regulation 4; Application of the Annexes of MARPOL 73/78 
 
1. The Contracting Parties shall apply the provisions of Annexes I-V of MARPOL 73/78. 


2. At the entry into force of the revised Regulation 13G of Annex I to MARPOL 73/78 the 
Contracting Parties: 


a) shall amend the conditions under which ships are permitted to fly their flags so as 
not to allow the operation of ships which may not comply with the requirements of 
Regulation 13F in accordance with Regulation 13G(4); 


 
b) shall refrain from making use of the provisions of either paragraph (5)(a) or 


paragraph (5)(b) of Regulation 13G and thus will not allow ships entitled to fly 
their flag to which paragraph (5)(a) and (5)(b) may be applied to continue 
operating beyond the date specified in Regulation 13G(4); and 


 
c) shall make use, as from 1 January 2015, of the provisions of paragraph 8(b) of 


Regulation 13G for the purpose of denying entry into their ports or offshore 
terminals of ships which have been permitted, on the basis of the provisions of 
paragraph (5)(a) or (5)(b) of Regulation 13G, to continue operating beyond the 
anniversary of the date of their delivery in 2015; 


 
d) may under exceptional circumstances allow an individual ship not complying with 


Regulation 13F in accordance with Regulation 13G(4), to enter their ports or off-
shore terminals, when: 


 
- an oil tanker is in difficulty and in search of a safe haven or of a place of 


refuge, 
- an unloaded oil tanker is proceeding to a port of repair.  
 


3. As from 1 January 2004 the Contracting Parties shall: 


a) Apply the provisions for discharge of sewage as stated in Regulation 11, 
Paragraphs 1 and 3 of the revised Annex IV of MARPOL 73/78; and 


 
b) Ensure the provision of facilities at ports and terminals for the reception of 


sewage as stated in Regulation 12, Paragraph 1 of the revised Annex IV of 
MARPOL 73/78.” 
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Regulation 5; Discharge of sewage by other ships  
 
A. Compliance 


All other ships including pleasure craft not referred to in Regulation 2 of the revised Annex IV 
of MARPOL 73/78 fitted with toilets shall comply with Regulation 1, Paragraph 3 and 4, 
Regulation 11, Paragraphs 1 and 3 and Regulation 3 of the revised Annex IV of MARPOL 
73/78 as follows, cf. paragraph  D below: 


a) on 1 January 2005 for ships built before 1 January 2000, and 
b) upon the entry into force of this Regulation for ships built on or after 


1 January 2000. 
 
B. Toilet retention systems 


Ships referred to in paragraph A shall be fitted with toilet retention systems for sewage in 
accordance with guidelines approved by the Helsinki Commission. 


 
C. Reception facilities 


1. Regulation 12, Paragraph 1 of the revised Annex IV of MARPOL 73/78 shall apply, as 
appropriate, to ships referred to in Paragraph A. 


2. To enable pipes of reception facilities to be connected with the discharge pipeline of 
ships referred to in Paragraph A, both lines shall be fitted with a standard discharge 
connection in accordance with guidelines approved by the Helsinki Commission. 


 
D. Exceptions 


a) Provisions of paragraph A and B of this regulation may not apply to certain types of 
pleasure craft and other ships fitted with toilets not referred to in Regulation 2 of the 
revised Annex IV of MARPOL 73/78 if  


i) according to guidelines approved by the Helsinki Commission the installation of 
toilet retention systems in these pleasure craft and other ships is technically difficult 
or the costs of installation is high compared to the value of the ship, and  


 
ii) these pleasure craft and other ships are built before 1 January 2000. 


 


b) A Contracting Party making use of the exceptions stated above shall inform the 
Helsinki Commission of the concrete wording of the exception, who shall then inform 
the other Contracting Parties. 


c) This paragraph is only valid for waters under the jurisdiction of the said Contracting 
Party. 


 


Regulation 6; Mandatory discharge of all wastes to a port reception facility 
 
A. Definitions 
 
For the purpose of this Regulation: 
 
1. “Ship-generated wastes” means all residues generated during the service of the ship, 


including oily residues from engine room spaces, sewage, and garbage as defined in 
Annex V of MARPOL 73/78, cargo associated waste including but not limited to 
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loading/unloading excess and spillage, dunnage, shoring, pallets, lining and packing 
materials, plywood, paper, cardboard, wire and steel strapping; 


 
2. “Cargo residues” means the remnants of any cargo material on board in cargo holds 


which remain for disposal after unloading procedures are completed. 
 
B. Discharge of wastes to a port reception facility 
 
Before leaving port ships shall discharge all ship-generated wastes, which are not allowed to 
be discharged into the sea in the Baltic Sea Area in accordance with MARPOL 73/78 and 
this Convention, to a port reception facility. Before leaving port all cargo residues shall be 
discharged to a port reception facility in accordance with the requirements of MARPOL 
73/78. 
 
C. Exemptions 
 
1. Exemptions may be granted by the Administration from mandatory discharge of all 


wastes to a port reception facility taking into account the need for special arrangements 
for, e.g., passenger ferries engaged in short voyages. The Administration shall inform 
the Helsinki Commission on the issued exemptions. 


 
2. In case of inadequate reception facilities ships shall have the right to properly stow and 


keep wastes on board for delivery to next adequate port reception facility. The Port 
Authority or the Operator shall provide a ship with a document informing on inadequacy 
of reception facilities. 


 
3. A ship should be allowed to keep on board minor amounts of wastes which are 


unreasonable to discharge to port reception facilities. 
 


Regulation 7; Incineration of ship-generated wastes on board ships 
 
A. Definition


 
For the purpose of this Regulation "incineration of ship-generated wastes on board 
ships" means the deliberate combustion of ship-generated wastes, incidental to the 
normal operation of ships, for the purpose of thermal destruction of such wastes. 


 
B. Prohibition
 


The Contracting Parties shall prohibit any incineration of ship-generated wastes on 
board ships, irrespective of their nationality, operating in their territorial seas.  


 
 


Regulation 8; Improved hydrographic services and promotion of the use of 
Electronic Navigational Charts (ENC) 


 
1. The Contracting Parties: 
 


a) shall develop a scheme for systematic re-surveying of major shipping routes and 
ports in order to ensure that safety of navigation is not endangered by inadequate 
source information. The survey shall be carried out to a standard not inferior to 
the latest edition of IHO S-44. The scheme shall be elaborated jointly by the 
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hydrographic services responsible for the areas in question not later than by the 
end of 2002 with the aim to begin implementation by 2003. 


 
b) shall develop Electronic Navigational Charts (ENC): 


 
i) for major shipping routes and ports by the end of 2002. Major shipping 


routes and ports shall be selected on the basis of volumes of dangerous 
goods and number of passengers; and 


 
ii) for secondary shipping routes and ports by the end of 2004. 


 
2. The Contracting Parties: 
 


a) shall accept Electronic Chart Display and Information Systems (ECDIS) as 
equivalent to paper charts in accordance with Chapter V of SOLAS;   


 
b) undertake to enter into negotiations with shippers and recipients in their States, 


who are involved in transport of goods  to and from ports in the Baltic Sea Area, 
with the aim that the commercial parties (e.g. national shippers and receivers) 
make arrangements to the effect that: 


 
- ships with a draft of 11 metres or more, oil tankers with a draft of 7 metres 


or more, chemical tankers and gas carriers irrespective of size and ships 
carrying a shipment of INF cargo carry ECDIS;  


 
c) shall by the end of the year 2002 as a matter of particular interest ensure that 


port State control of paper charts is intensified on board ships with a draught of 
11 metres or more, oil tankers with a draft of 7 metres or more, chemical tankers 
and gas carriers irrespective of size and ships carrying a shipment of INF cargo. 


 


Regulation 9; Use of Automatic Identification Systems (AIS)  
 
The Contracting Parties: 
 


a) shall establish national, land-based monitoring systems for ships, based on AIS 
signals. A full monitoring of the Baltic Sea Area within A1 sea area shall take 
place not later than 1 July 2005; 


 
b) shall establish a common Baltic Sea monitoring system based on - and with 


access to - all national Baltic AIS monitoring systems; and 
 
c) shall elaborate reliable statistics on ships’ traffic in the Baltic Sea Area to assess 


the need for further additional measures to improve the safety of navigation and the 
emergency capacity. These statistics shall be elaborated on the basis of specified 
and conformed national AIS data. 


 


Regulation 10; Port State control  
 
The Contracting Parties shall carry out port State control on the basis of either the 1982 Paris 
Memorandum of Understanding on Port State Control or the Council Directive 95/21/EC of 
19 June 1995, as amended, concerning the enforcement, in respect of shipping using 
Community ports and sailing in the waters under the jurisdiction of the Member States, of 
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international standards for ship safety, pollution prevention and shipboard living and working 
conditions (port State control). 
 


Regulation 11; Promotion of a safety and environmental culture through the 
establishment of a common procedure for the investigations into 
marine casualties 


 
The Contracting Parties: 
 
a) shall identify major non conformities under the ISM Code when investigating any safety 


or environment related occurrences on board a ship and marine casualties, distribute 
the findings to the maritime industry via IMO with the aim to improve safety 
management systems applied and act accordingly with respect to the possible 
withdrawal of the Document of Compliance or the Safety Management Certificate; and  


 
b) shall make use of the IMO Code for the Investigation of Marine Casualties and 


Incidents with a view to co-operating if involved as flag State or other substantially 
interested State and to exchange, within the legal framework of data protection, the 
data of the voyage data recorders of involved ships under their flag. 


 


Regulation 12; Places of refuge 
 
The Contracting Parties:  
 
a) shall, following-up the work of EC and IMO, draw up plans to accommodate, in the 


waters under their jurisdiction, ships in distress in order to ensure that ships in distress 
may immediately go to a place of refuge subject to authorisation by the competent 
authority; and 


 
b) shall exchange details on plans for accommodating ships in distress. 
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Annex V 
 
 


Exemptions from the general prohibition of dumping of 
waste and other matter in the Baltic Sea Area 


 
 
 


Regulation 1 
 
In accordance with Article 11, paragraph 2 of this Convention the prohibition of dumping shall 
not apply to the disposal at sea of dredged materials provided that: 
 


a) the dumping of dredged material containing harmful substances indicated in 
Annex I is only permitted according to the guidelines adopted by the Commission; 
and 


 
b) the dumping is carried out under a prior special permit issued by the appropriate 


national authority, either 
 


i) within the area of internal waters and the territorial sea of the Contracting 
Party; or 


 
ii) outside the area of internal waters and the territorial sea, whenever 


necessary, after prior consultations in the Commission. 
 
When issuing such permits the Contracting Party shall comply with the provisions in 
Regulation 3 of this Annex. 
 


Regulation 2 
 
1. The appropriate national authority referred to in Article 11, paragraph 2 of of this 


Convention shall: 
 
a) issue the special permits provided for in Regulation 1 of this Annex; 
 
b) keep records of the nature and quantities of matter permitted to be dumped and 


the location, time and method of dumping; 
 
c) collect available information concerning the nature and quantities of matter that 


has been dumped in the Baltic Sea Area recently and up to the coming into force 
of this Convention, provided that the dumped matter in question could be liable to 
contaminate water or organisms in the Baltic Sea Area, to be caught by fishing 
equipment, or otherwise to give rise to harm, and information concerning the 
location, time and method of such dumping. 


 
2. The appropriate national authority shall issue special permits in accordance with 


Regulation 1 of this Annex in respect of matter intended for dumping in the Baltic Sea 
Area: 
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a) loaded in its territory; 
 
b) loaded by a ship or aircraft registered in its territory or flying its flag, when the 


loading occurs in the territory of a State which is not a Contracting Party to this 
Convention. 


 
3. Each Contracting Party shall report to the Commission, and where appropriate to other 


Contracting Parties, the information specified in sub-paragraph 1 c) of Regulation 2 of 
this Annex. The procedure to be followed and the nature of such reports shall be 
determined by the Commission. 


 


Regulation 3 
 
When issuing special permits according to Regulation 1 of this Annex the appropriate 
national authority shall take into account: 
 


a) the quantity of dredged material to be dumped; 
 
b) the content of harmful substances as referred to in Annex I; 
 
c) the location (e.g. co-ordinates of the dumping area, depth and distance from the 


coast) and its relation to areas of special interest (e.g. amenity areas, spawning, 
nursery and fishing areas, etc.); 


 
d) the water characteristics, if dumping is carried out outside the territorial sea, 


consisting of: 
 


i) hydrographic properties (e.g. temperature, salinity, density, profile); 
 
ii) chemical properties (e.g. pH, dissolved oxygen, nutrients); 
 
iii) biological properties (e.g. primary production and benthic animals); 
 
the data should include sufficient information on the annual mean levels and 


seasonal variation of the properties mentioned in this paragraph; and 
 


e) the existence and effects of other dumping which may have been carried out in 
the dumping area. 


 


Regulation 4 
 
Reports made in accordance with Article 11, paragraph 5 of this Convention shall include the 
information to be provided in the Reporting Form to be determined by the Commission. 
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Annex VI 
 
 


Prevention of pollution from offshore activities 
 
 
 


Regulation 1; Definitions 
 
For the purposes of this Annex: 
 
1. "Offshore activity" means any exploration and exploitation of oil and gas by a fixed or 
floating offshore installation or structure including all associated activities thereon;  
 
2. "Offshore unit" means any fixed or floating offshore installation or structure engaged in 
gas or oil exploration, exploitation or production activities, or loading or unloading of oil; 
 
3. "Exploration" includes any drilling activity but not seismic investigations; 
 
4. "Exploitation" includes any production, well testing or stimulation activity. 
 
 


Regulation 2; Use of Best Available Technology and Best Environmental Practice 
 
The Contracting Parties undertake to prevent and eliminate pollution from offshore activities 
by using the principles of Best Available Technology and Best Environmental Practice as 
defined in Annex II. 
 
 


Regulation 3; Environmental impact assessment and monitoring 
 
1. An environmental impact assessment shall be made before an offshore activity is 
permitted to start. In case of exploitation referred to in Regulation 5 the outcome of this 
assessment shall be notified to the Commission before the offshore activity is permitted to 
start. 
 
2. In connection with the environmental impact assessment the environmental sensitivity 
of the sea area around a proposed offshore unit should be assessed with respect to the 
following: 
 


a) the importance of the area for birds and marine mammals; 
 
b) the importance of the area as fishing or spawning grounds for fish and shellfish, 


and for aquaculture; 
 
c) the recreational importance of the area; 
 
d) the composition of the sediment measured as: grain size distribution, dry matter, 


ignition loss, total hydrocarbon content, and Ba, Cr, Pb, Cu, Hg and Cd content; 
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e) the abundance and diversity of benthic fauna and the content of selected 
aliphatic and aromatic hydrocarbons. 


 
3. In order to monitor the consequent effects of the exploration phase of the offshore 
activity studies, at least those referred to in sub-paragraph d) above, shall be carried out 
before and after the operation. 
 
4. In order to monitor the consequent effects of the exploitation phase of the offshore 
activity studies, at least those referred to in sub-paragraphs d) and e) above, shall be carried 
out before the operation, at annual intervals during the operation, and after the operation has 
been concluded. 
 
 


Regulation 4; Discharges on the exploration phase 
 
1. The use of oil-based drilling mud or muds containing other harmful substances shall be 
restricted to cases where it is necessary for geological, technical or safety reasons and only 
after prior authorization by the appropriate national authority. In such cases appropriate 
measures shall be taken and appropriate installations provided in order to prevent the 
discharge of such muds into the marine environment. 
 
2. Oil-based drilling muds and cuttings arising from the use of oil-based drilling muds 
should not be discharged in the Baltic Sea Area but taken ashore for final treatment or 
disposal in an environmentally acceptable manner. 
 
3. The discharge of water-based mud and cuttings shall be subject to authorization by the 
appropriate national authority. Before authorization the content of the water-based mud must 
be proven to be of low toxicity. 
 
4. The discharge of cuttings arising from the use of water based drilling mud shall not be 
permitted in specifically sensitive parts of the Baltic Sea Area such as confined or shallow 
areas with limited water exchange and areas characterized by rare, valuable or particularly 
fragile ecosystems. 
 
 


Regulation 5; Discharges on the exploitation phase 
 
In addition to the provisions of Annex IV the following provisions shall apply to discharges: 
 


a) all chemicals and materials shall be taken ashore and may be discharged only 
exceptionally after obtaining permission from the appropriate national authority in 
each individual operation; 


 
b) the discharge of production water and displacement water is prohibited unless its 


oil content is proven to be less than 15 mg/l measured by the methods of analysis 
and sampling to be adopted by the Commission; 


 
c) if compliance with this limit value cannot be achieved by the use of Best 


Environmental Practice and Best Available Technology the appropriate national 
authority may require adequate additional measures to prevent possible pollution 
of the marine environment of the Baltic Sea Area and allow, if necessary, a 
higher limit value which shall, however, be as low as possible and in no case 
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exceed 40 mg/l; the oil content shall be measured as provided in sub-paragraph 
b) above. 


 
d) the permitted discharge shall not, in any case, create any unacceptable effects 


on the marine environment; 
 
e) in order to benefit from the future development in cleaning and production 


technology, discharge permits shall be regularly reviewed by the appropriate 
national authority and the discharge limits shall be revised accordingly. 


 
 


Regulation 6; Reporting procedure 
 
Each Contracting Party shall require that the operator or any other person having charge of 
the offshore unit shall report in accordance with the provisions of Regulation 5.1 of Annex VII 
of this Convention. 
 
 


Regulation 7; Contingency planning 
 
Each offshore unit shall have a pollution emergency plan approved in accordance with the 
procedure established by the appropriate national authority. The plan shall contain 
information on alarm and communication systems, organization of response measures, a list 
of prepositioned equipment and a description of the measures to be taken in different types 
of pollution incidents. 
 
 


Regulation 8; Disused offshore units 
 
The Contracting Parties shall ensure that abandoned, disused offshore units and accidentally 
wrecked offshore units are entirely removed and brought ashore under the responsibility of 
the owner and that disused drilling wells are plugged. 
 
 


Regulation 9; Exchange of information 
 
The Contracting Parties shall continuously exchange information through the Commission on 
the location and nature of all planned or accomplished offshore activities and on the nature 
and amounts of discharges as well as on contingency measures that are undertaken. 
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ANNEX VII 
 
 


Response to pollution incidents 
 
 
 


Regulation 1; General Provisions 
 
1. The Contracting Parties undertake to maintain the ability to respond to pollution 
incidents threatening the marine environment of the Baltic Sea Area. This ability shall include 
adequate equipment, ships and manpower prepared for operations in coastal waters as well 
as on the high sea. 
 
2. a) In addition to the incidents referred to in Article 13 the Contracting Party shall  


also notify without delay those pollution incidents occuring within its response 
region, which affect or are likely to affect the interests of other Contracting 
Parties. 


 
b) In the event of a significant pollution incident other Contracting Parties and the 


Commission shall also be informed as soon as possible. 
 
3. The Contracting Parties agree that subject to their capabilities and the availability of 
relevant resources, they shall co-operate in responding to pollution incidents when the 
severity of such incidents so justify. 
 
4. In addition the Contracting Parties shall take other measures to: 
 


a) conduct regular surveillance outside their coastlines; and 
 


b) otherwise co-operate and exchange information with other Contracting Parties in 
order to improve the ability to respond to pollution incidents. 


 
 


Regulation 2; Contingency Planning 
 
Each Contracting Party shall draw up a national contingency plan and in co-operation with 
other Contracting Parties, as appropriate, bilateral or multilateral plans for a joint response to 
pollution incidents. 
 
 


Regulation 3; Surveillance 
 
1. In order to prevent violations of the existing regulations on prevention of pollution from 
ships the Contracting Parties shall develop and apply individually or in co-operation, 
surveillance activities covering the Baltic Sea Area in order to spot and monitor oil and other 
substances released into the sea. 
 
2. The Contracting Parties shall undertake appropriate measures to conduct the 
surveillance referred to in Paragraph 1. by using, inter alia, airborne surveillance equipped 
with remote sensing systems. 
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Regulation 4; Response Regions 
 
The Contracting Parties shall as soon as possible agree bilaterally or multilaterally on those 
regions of the Baltic Sea Area in which they shall conduct surveillance activities and take 
action to respond whenever a significant pollution incident has occurred or is likely to occur. 
Such agreements shall not prejudice any other agreements concluded between Contracting 
Parties concerning the same subject. Neighboring States shall ensure the harmonization of 
different agreements. Contracting Parties shall inform other Contracting Parties and the 
Commission about such agreements. 
 
 


Regulation 5; Reporting Procedure  
 
1. a) Each Contracting Party shall require masters or other persons having 


charge of ships flying its flag to report without delay any event on their ship 
involving a discharge or probable discharge of oil or other harmful substances. 


 
b) The report shall be made to the nearest coastal state and in accordance with the 


provisions of Article 8 and Protocol I of the International Convention for the 
Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 
related thereto (MARPOL 73/78). 


 
c) The Contracting Parties shall request masters or other persons having charge of 


ships and pilots of aircraft to report without delay and in accordance with this 
system on significant spillages of oil or other harmful substances observed at 
sea. Such reports should as far as possible contain the following data: time, 
position, wind and sea conditions, and kind, extent and probable source of the 
spill observed. 


 
2. The provisions of paragraph 1. b) shall also be applied with regard to dumping made 
under the provisions of Article 11, paragraph 4 of this Convention. 
 
 


Regulation 6; Emergency Measures on Board Ships 
 
1. Each Contracting Party shall require that ships entitled to fly its flag have on board a 
shipboard oil pollution emergency plan as required by and in accordance with the provisions 
of MARPOL 73/78. 
 
2. Each Contracting Party shall request masters of ships flying its flag  or, in case of fixed 
or floating platforms operating under its jurisdiction, the persons having charge of platforms 
to provide, in case of a pollution incident and on request by the proper authorities, such 
detailed information about the ship and its cargo or in case of platform its production which is 
relevant to actions for preventing or responding to pollution of the sea, and to co-operate with 
these authorities. 
 
 


Regulation 7; Response Measures 
 
1. The Contracting Party shall, when a pollution incident occurs in its response region, 
make the necessary assessments of the situation and take adequate response action in 
order to avoid or minimize subsequent pollution effects. 
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2. a) The Contracting Parties shall, subject to sub-paragraph b), use mechanical 
means to respond to pollution incidents. 


 
b) Chemical agents may be used only in exceptional cases and after authorization, 


in each individual case, by the appropriate national authority. 
 
3. When such a spillage is drifting or is likely to drift into a response region of another 
Contracting Party, that Party shall without delay be informed of the situation and the actions 
that have been taken.  
 
 


Regulation 8; Assistance  
 
1. According to the provisions of paragraph 3 of Regulation 1: 
 


a) a Contracting Party is entitled to call for assistance by other Contracting Parties 
when responding to a pollution incident at sea; and 


 
b) Contracting Parties shall use their best endeavours to bring such assistance. 


 
2. Contracting Parties shall take necessary legal or administrative measures to facilitate: 
 


a) the arrival and utilization in and departure from its territory of ships, aircraft and 
other modes of transport engaged in responding to a pollution incident or 
transporting personnel, cargoes, materials and equipment required to deal with 
such an incident; and 


 
b) the expeditious movement into, through, and out of its territory of personnel, 


cargoes, materials and equipment referred to in sub-paragraph a). 
 
 


Regulation 9; Reimbursement of Cost of Assistance 
 
1. The Contracting Parties shall bear the costs of assistance referred to in Regulation 8 in 
accordance with this Regulation. 
 
2. a) If the action was taken by one Contracting Party at the express request of  


another Contracting Party, the requesting Party shall reimburse to the assisting 
Party the costs of the action of the assisting Party. If the request is cancelled the 
requesting Party shall bear the costs already incurred or committed by the 
assisting Party. 


 
b) If the action was taken by a Contracting Party on its own initiative, this Party shall 


bear the costs of its action. 
 
c) The principles laid down above in sub-paragraphs a) and b) shall apply unless 


the Parties concerned otherwise agree in any individual case. 
 
3. Unless otherwise agreed, the costs of the action taken by a Contracting Party at the 
request of another Party shall be fairly calculated according to the law and current practice of 
the assisting Party concerning the reimbursement of such costs. 
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4. The provisions of this regulation shall not be interpreted as in any way prejudicing the 
rights of Contracting Parties to recover from third parties the costs of actions taken to deal 
with pollution incidents under other applicable provisions and rules of international law and 
national or supra-national regulations. 
 
 


Regulation 10; Regular Co-operation 
 
1. Each Contracting Party shall provide information to the other Contracting Parties and 
the Commission about: 
 


a) its organization for dealing with spillages at sea of oil and other harmful 
substances; 


 
b) its regulations and other matters which have a direct bearing on preparedness 


and response to pollution at sea by oil and other harmful substances; 
 
c) the competent authority responsible for receiving and dispatching reports of 


pollution at sea by oil and other harmful substances; 
 
d) the competent authorities for dealing with questions concerning measures for 


mutual assistance, information and co-operation between the Contracting Parties 
according to this Annex; and 


 
e) actions taken in accordance with Regulations 7 and 8 of this Annex. 


 
2. The Contracting Parties shall exchange information on research and development 
programs, results concerning ways in which pollution by oil and other harmful substances at 
sea may be dealt with and experiences in surveillance activities and in responding to such 
pollution. 
 
3. The Contracting Parties shall on a regular basis arrange joint operational combatting 
exercises as well as alarm exercises. 
 
4. The Contracting Parties shall co-operate within the International Maritime Organization 
in matters concerning the implementation and further development of the International 
Convention on Oil Pollution Preparedness, Response and Co-operation. 
 
 


Regulation 11; HELCOM Combatting Manual 
 
The Contracting Parties agree to apply, as far as practicable, the principles and rules 
included in the Manual on Co-operation in Combatting Marine Pollution, detailing this Annex 
and adopted by the Commission or by the Committee designated by the Commission for this 
purpose. 
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LIST OF AMENDMENTS 
 
 
Annex III 
After the general title of Annex III the words "Part I; Prevention of Pollution from Industry and 
Municipalities" are inserted and after Part I new “Part II; Prevention of Pollution from 
Agriculture” is inserted in accordance with HELCOM Recommendation 21/1, which 
supersedes HELCOM Recommendation 19/6. These amendments entered into force on 
31 December 2000. 
 


Annex IV; Regulations 4, 6-8 
In accordance with HELCOM Recommendation 21/2: Regulation 4 is amended and new 
“Regulation 6; Discharge of sewage by other ships”, “Regulation 7; Mandatory discharge of 
all wastes to a port reception facility” and “ Regulation 8; Incineration of ship-generated 
wastes on board ships” are inserted. These amendments entered into force on 31 December 
2000. 
 


Annex IV; Regulations 4 and 9-12 
In accordance with HELCOM Recommendation 22E/5: Regulation 4 is replaced and new 
“Regulation 9: Improved hydrographic services and promotion of the use of Electronic 
Navigational Charts (ENC)”, “Regulation 10: Use of Automatic Identification Systems (AIS)”, 
“Regulation 11: Port State control”, “Regulation 12: Promotion of a safety and environmental 
culture through the establishment of a common procedure for the investigations into marine 
casualties” and “Regulation 13: Places of refuge” are inserted. These amendments entered 
into force on 1 December 2002. 
 


Annex IV; Regulations 4-13 
In accordance with HELCOM Recommendation 24/8: Regulation 4 is amended, Regulation 5 
is deleted, and consequently the remaining Regulations 6-13 are renumbered as 5-12; the 
renumbered Regulation 5 (former 6) is replaced. 
These amendments entered into force on 1 July 2004. 
 


Annex III; Part II 
In accordance with HELCOM Recommendation 28E/4 in “Part II, Prevention of Pollution from 
Agriculture” both “Regulation 2, Plant nutrients” and “Regulation 4, Environmental permits” 
are amended; Regulation 5 is amended and renamed to “Monitoring and evaluation”. These 
amendments entered into force on 15 November 2008. 
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1981 United Nations — Treaty Series • Nations Unies — Recueil des Traités 355


No. 14097. INTERNATIONAL CON 
VENTION ON CIVIL LIABILITY FOR 
O L POLLUTION DAMAGE. CON 
CLUDED AT BRUSSELS ON 29 NO 
VEMBER 1969'


N  14097. CONVENTION INTERNA 
TIONALE SUR LA RESPONSABILIT  
CIVILE POUR LES DOMMAGES DUS 
  LA POLLUTION PAR LES HYDRO 
CARBURES. CONCLUE   BRUXEL 
LES LE 29 NOVEMBRE 1969'


ACCESSIONS
Instruments deposited with the Secretary- 


General of the Inter-Governmental Mari 
time Consultative Organization on:


16 March 1981 
MALDIVES 


(With effect from 14 June 1981.)


ADH SIONS
Instruments déposés auprès du Secrétaire 


général de l'Organisation intergouverne 
mentale consultative de la navigation mari 
time le :
16 mars 1981


MALDIVES 
(Avec effet au 14 juin 1981.)


2 April 1981 
KUWAIT 


(With effect from 1 July 1981.)
Certified statements were registered by 


the Inter-Governmental Maritime Consulta 
tive Organization on 26 May 1981.


2 avril 1981
KOWE T 


(Avec effet au 1 er juillet 1981.)
Les déclarations certifiées ont été enre 


gistrées par l'Organisation intergouverne 
mentale consultative de la navigation mari 
time le 26 mai 1981.


1 United Nations, Treaty Series, vol. 973, p. 3, and 
annex A in volumes 974, 982, 991, 994, 1000, 1003, 1006, 
1010,1015,1019,1031,1037,1057,1110,1126,1140,1175, 
11%, 1198 and 1208.


' Nations Unies, Recueil des Traitiez, vol. 973, p. 3, 
et annexe A des volumes 974, 982, 991, 994, 1000, 1003, 
1006, 1010, 1015, 1019, 1031, 1037, 1057, 1110, 1126, 
1140, 1175, 1196, 1198 et 1208.
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PROTOCOL' TO THE INTERNATIONAL CONVENTION ON CIVIL LIABILITY FOR OIL POL 
LUTION DAMAGE OF 29 NOVEMBER 19692 (WITH OFFICIAL RUSSIAN AND SPANISH 
TRANSLATIONS AND FINAL ACT OF THE CONFERENCE TO REVISE THE UNIT OF 
ACCOUNT PROVISIONS OF THE CONVENTION). CONCLUDED AT LONDON ON 19 NO 
VEMBER 1976


Authentic texts of the Protocol: English and French.
Authentic texts of the final act: English, French, Russian and Spanish.
Registered by the Inter-Governmental Maritime Consultative Organization on 26 May 


1981.
The Parties to the present Protocol,
Being parties to the International Convention on Civil Liability for Oil Pollution 


Damage, done at Brussels on 29 November 1969, 2
Have agreed as follows:
Article I. For the purpose of the present Protocol:
1. "Convention" means the International Convention on Civil Liability for Oil 


Pollution Damage, 1969.
2. "Organization" has the same meaning as in the Convention.
3. "Secretary-General" means the Secretary-General of the Organization. 
Article II. Article V of the Convention is amended as follows: 
(1) Paragraph 1 is replaced by the following text:


"The owner of a ship shall be entitled to limit his liability under this Convention 
in respect of any one incident to an aggregate amount of 133 units of account for 
each ton of the ship's tonnage. However, this aggregate amount shall not in any 
event exceed 14 million units of account."


1 Came into force on 8 April 1981 in respect of the following States, i.e., the ninetieth day that followed the 
date on which Governments of eight States, including five States each with not less than 1,000,000 gross tons of 
tanker tonnage (denoted hereafter by *), had deposited their instrument of ratification, acceptance, approval or 
accession with the Secretary-General of the Inter-Governmental Maritime Consultative Organization, in accordance 
with article V (1). Ratifications, acceptances, approvals and accessions were effected as follows:


Date of deposit 
of instrumenta 
of ratification, 


acceptance (A), 
approval (AA)


State or accession (a) 
Sweden* ........................................................ 7 July 1978


(Signature affixed on 14 December 1977.) 
Norway* ........................................................ 17 July 1978 a
Yemen .......................................................... 4 June 1979 a
United Kingdom of Great Britain and Northern Ireland* +............ 31 January 1980


(Signature affixed on 20 May 1977. In respect of the Bailiwick of 
Guernsey, the Bailiwick of Jersey, the Isle of Man, Belize, 
Bermuda, the British Indian Ocean Territory, the British Virgin 
Islands, the Cayman Islands, the Falkland Islands, Gibraltar, Hong 
Kong, Montserrat, Pitcairn, St. Helena and Dependencies, the 
Turks and Caicos Islands, the United Kingdom Sovereign Base 
Areas of Akrotiri and Dhekelia in the Island of Cyprus.) 


Bahamas ........................................................ 3 March 1980 A
Germany, Federal Republic of* .................................... 28 August 1980


(With a declaration of application to Berlin West. Signature affixed 
on 16 December 1977.) 


France* ......................................................... 7 November 1980 AA
(Signature affixed on 21 December 1977.) 


Finland .......................................................... 8 January 1981 a
Liberia .......................................................... 17 February 1981 a
t For the text of the notification under article II (2), see p. 363 of this volume.


2 United Nations, Treaty Series, vol. 973, p. 3.
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(2) Paragraph 9 is replaced by the following text:
"9. (a) The unit of account referred to in paragraph 1 of this article is the 


Special Drawing Right as defined by the International Monetary Fund. The amounts 
mentioned in paragraph 1 shall be converted into the national currency of the State 
in which the fund is being constituted on the basis of the value of that currency by 
reference to the Special Drawing Right on the date of the constitution of the fund. 
The value of the national currency, in terms of the Special Drawing Right, of a 
Contracting State which is a member of the International Monetary Fund, shall be 
calculated in accordance with the method of valuation applied by the International 
Monetary Fund in effect at the date in question for its operations and transactions. 
The value of the national currency, in terms of the Special Drawing Right, of a Con 
tracting State which is not a member of the International Monetary Fund, shall be 
calculated in a manner determined by that State.


"9. (b) Nevertheless, a Contracting State which is not a member of the Inter 
national Monetary Fund and whose law does not permit the application of the provi 
sions of paragraph 9(a) of this article may, at the time of ratification, acceptance, 
approval of or accession to the present Convention, or at any time thereafter, declare 
that the limits of liability provided for in paragraph 1 to be applied in its territory 
shall, in respect of any one incident, be an aggregate of 2,000 monetary units for 
each ton of the ship's tonnage, provided that this aggregate amount shall not in any 
event exceed 210 million monetary units. The monetary unit referred to in this para 
graph corresponds to sixty-five and a half milligrammes of gold of millesimal fineness 
nine hundred. The conversion of these amounts into the national currency shall be 
made according to the law of the State concerned.


"9. (c) The calculation mentioned in the last sentence of paragraph 9(a) and the 
conversion mentioned in paragraph 9(b) shall be made in such a manner as to express 
in the national currency of the Contracting State as far as possible the same real 
value for the amounts in paragraph 1 as is expressed there in units of account. 
Contracting States shall communicate to the depositary the manner of calculation 
pursuant to paragraph 9(a), or the result of the conversion in paragraph 9(b) as 
the case may be, when depositing an instrument referred to in article IV and whenever 
there is a change in either."


Article HI. 1. The present Protocol shall be open for signature by any State which 
has signed the Convention or acceded thereto and by any State invited to attend the Con 
ference to Revise the Unit of Account Provisions of the Convention on Civil Liability 
for Oil Pollution Damage, 1969, held in London from 17 to 19 November 1976. The Protocol 
shall be open for signature from 1 February 1977 to 31 December 1977 at the Head 
quarters of the Organization.


2. Subject to paragraph 4 of this article, the present Protocol shall be subject to 
ratification, acceptance or approval by the States which have signed it.


3. Subject to paragraph 4 of this article, this Protocol shall be open for accession 
by States which did not sign it.


4. The present Protocol may be ratified, accepted, approved or acceded to by States 
Parties to the Convention.


Article IV. 1. Ratification, acceptance, approval or accession shall be effected by 
the deposit of a formal instrument to that effect with the Secretary-General.


2. Any instrument of ratification, acceptance, approval or accession deposited after 
the entry into force of an amendment to the present Protocol with respect to all existing 
Parties, or after the completion of all measures required for the entry into force of the 
amendment with respect to all existing Parties, shall be deemed to apply to the Protocol 
as modified by the amendment.
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Article V. 1. The present Protocol shall enter into force for the States which have 
ratified, accepted, approved or acceded to it on the ninetieth day following the date on 
which eight States, including five States each with not less than 1,000,000 gross tons of 
tanker tonnage, have deposited instruments of ratification, acceptance, approval or acces 
sion with the Secretary-General.


2. For each State which subsequently ratifies, accepts, approves or accedes to it, the 
present Protocol shall enter into force on the ninetieth day after the deposit by such State 
of the appropriate instrument.


Article VI. 1. The present Protocol may be denounced by any Party at any time 
after the date on which the Protocol enters into force for that Party.


2. Denunciation shall be effected by the deposit of an instrument to that effect with 
the Secretary-General.


3. Denunciation shall take effect one year, or such longer period as may be specified 
in the instrument of denunciation, after its deposit with the Secretary-General.


Article VII. 1. A Conference for the purpose of revising or amending the present 
Protocol may be convened by the Organization.


2. The Organization shall convene a Conference of Parties to the present Protocol 
for the purpose of revising or amending it at the request of not less than one third of 
the Parties.


Article VIII. 1. The present Protocol shall be deposited with the Secretary-General. 
2. The Secretary-General shall:


(a) Inform all States which have signed the present Protocol or acceded thereto of: 
(i) Each new signature or deposit of an instrument together with the date thereof; 


(ii) The date of entry into force of the present Protocol;
(iii) The deposit of any instrument of denunciation of the present Protocol together 


with the date on which the denunciation takes effect;
(iv) Any amendments to the present Protocol;


(b) Transmit certified true copies of the present Protocol to all States which have signed 
the present Protocol or acceded thereto.
Article IX. As soon as the present Protocol enters into force, a certified true copy 


thereof shall be transmitted by the Secretary-General to the Secretariat of the United 
Nations for registration and publication in accordance with Article 102 of the Charter of the 
United Nations.


Article X. The present Protocol is established in a single original in the English and 
French languages, both texts being equally authentic. Official translations in the Russian 
and Spanish languages shall be prepared and deposited with the signed original.


DONE at London this nineteenth day of November one thousand nine hundred and 
seventy-six.


IN WITNESS WHEREOF the undersigned being duly authorized for that purpose have 
signed the present Protocol.
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For Algeria: 
Pour l'Algérie :


For Denmark: 
Pour le Danemark :


For France: 
Pour la France :


[M. JACQUIER]
Sous réserve d'approbation 1 .


For the Federal Republic of Germany: 
Pour la République fédérale d'Allemagne :


[H. RUETE]


For Greece: 
Pour la Grèce :


For Japan: 
Pour le Japon :


For Libéria: 
Pour le Libéria


For the Netherlands: 
Pour les Pays-Bas :


For New Zealand:
Pour la Nouvelle-Zélande


For Norway: 
Pour la Norvège


For Panama: 
Pour le Panama


1 Subject to approval.
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[OLOF RYDBECK]


For Poland: 
Pour la Pologne :


For Spain: 
Pour l'Espagne :


For Sweden: 
Pour la Suède :


For Tunisia: 
Pour la Tunisie :


For thé Union of Soviet Socialist Republics:
Pour l'Union des Républiques socialistes soviétiques


For thé United Kingdom of Great Britain and Northern Ireland: 
Pour le Royaume-Uni de Grande-Bretagne et d'Irlande du Nord


[A. D. HOWLETT]


For Yugoslavia: 
Pour la Yougoslavie :


NOTIFICATION UNDER ARTICLE II (2) 
MADE UPON RATIFICATION


"In accordance with article V(9)(c) of the 
Convention, as amended by article 11(2) of 
the Protocol, the manner of calculation 
employed by the United Kingdom pursuant 
to article V(9)(a) of the Convention, as 
amended, shall be the method of valuation 
applied by the International Monetary 
Fund."


NOTIFICATION EN VERTU DU PARA 
GRAPHE 2 DE L'ARTICLE II FAITE 
LORS DE LA RATIFICATION
« Conformément à l'alinéa c du paragra 


phe 9 de l'article V de la Convention, mo 
difié par le paragraphe 2 de l'article II du 
Protocole, la méthode de calcul utilisée par 
le Royaume-Uni, ainsi qu'il est prévu à l'ali 
néa a du paragraphe 9 de l'article V de la 
Convention, tel qu'il a été modifié, sera la 
méthode d'évaluation appliquée par le 
Fonds monétaire international, »
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FINAL ACT OF THE CONFERENCE TO REVISE THE UNIT OF ACCOUNT PRO 
VISIONS OF THE INTERNATIONAL CONVENTION ON CIVIL LIABILITY 
FOR OIL POLLUTION DAMAGE, 1969


1. In accordance with the provisions of article XVIII of the Convention, a Con 
ference of Contracting Parties was held in London from 17 to 19 November 1976, upon 
the invitation of the Inter-Governmental Maritime Consultative Organization, for the 
purpose of giving consideration to a proposal to revise the "unit of account" provisions 
in the International Convention on Civil Liability for Oil Pollution Damage, 1969.


2. The Governments of the following States Parties to the Convention were 
represented at the Conference by delegations:


Algeria
Denmark
France
Germany, Federal Republic of
Greece
Japan
Liberia
Netherlands
New Zealand
Norway


Panama 
Poland 
Spain 
Sweden 
Tunisia
Union of Soviet Socialist Republics 
United Kingdom of Great Britain and North 


ern Ireland 
Yugoslavia


3. The following States were represented at the Conference by Observers:


Argentina
Australia
Belgium
Brazil
Canada
Chile
Cyprus
Egypt
Finland
German Democratic Republic
Ghana


India
Indonesia
Iran
Italy
Jordan
Singapore
South Africa
Sri Lanka
Switzerland
United States of America


4. At the invitation of the Organization, the following organization in the United 
Nations system sent a Representative to the Conference: 


Universal Postal Union
5. Observers from the following inter-governmental organizations participated in the 


Conference:
International Institute for the Unification of Private Law 
Central Office for International Railway Transport
6. Observers from the following non-governmental organizations participated in the 


Conference:
International Chamber of Shipping 
International Union of Marine Insurance 
International Association of Ports and Harbors 
Baltic and International Maritime Conference
7. The Conference elected Professor H. Tanikawa of the delegation of Japan, as 


President of the Conference. The following were elected Vice-Présidents:
First Vice-Président: Mr. S. Azouz of Tunisia 
Second Vice-Président: Mr. H. Toncic of Yugoslavia
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8. The Secretary-General of the Conference was Mr. C. P. Srivastava, Secretary- 
General of the Inter-Governmental Maritime Consultative Organization, and the Executive 
Secretary of the Conference was Mr. T. A. Mensah, Director of Legal Affairs and External 
Relations of the Organization.


9. At the request of the Conference, the credentials of representatives were examined 
by the Secretary-General who reported that the credentials of all delegates were in order.


10. The Conference considered the matters before it in its Plenary Session. It had 
before it and used as a basis for discussion the text of a new provision on "unit of 
account" which had been adopted for inclusion in the International Convention on 
Limitation of Liability for Maritime Claims, 1976.


11. As a result of its deliberations, the Conference adopted the Protocol to the 
International Convention on Civil Liability for Oil Pollution Damage, 1969.


12. The Conference also adopted a resolution, which is attached to this final act.
13. The text of this final act, being a single original in the English, French, Russian 


and Spanish languages, together with the text of the Protocol in English and French, shall 
be deposited with the Inter-Governmental Maritime Consultative Organization. Official 
translations of the Protocol shall be prepared in the Russian and Spanish languages and 
shall be deposited with this final act. The Secretary-General shall forthwith circulate to 
Contracting States and all Governments entitled to become party to the Convention 
certified copies of this final act and certified copies of the Protocol. Certified copies 
of the official translations of the Protocol shall be made available to Governments in 
accordance with their wishes.


IN WITNESS WHEREOF the undersigned have affixed their signatures to this final act.
DONE at London this nineteenth day of November, one thousand nine hundred and 


seventy-six.


Attachment 


RESOLUTION


The Conference to revise the unit of account provisions in the 1969 International 
Convention on Civil Liability for Oil Pollution Damage,


Considering that a decline in the value of money may affect, to a serious extent, the 
amounts established in the Convention,


Recommends that the Participating Governments consider the problem with a view to 
establishing a specific and efficient procedure for the expeditious revision of such amounts 
in order to maintain their real value.
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Président 
Président


Présidente 


[H. TANIKAWA]


Secretary-General of the Inter-Governmental 
Maritime Consultative Organization


Secrétaire général de l'Organisation intergouvernementale consultative 
de la navigation maritime


ceKpexapt MoKnpaBHTejibCTBeHHoft MopcKoft 
opraHH3au,HH


Secretario General de la Organizaciôn Consultiva 
Maritima Intergubernamental


[C. P. SRIVASTAVA]


Executive Secretary
Secrétaire exécutif


HcnonHHTejibHbiH ceKperapb
Secretario Ejecutivo


[T. A. MENSAH]


For Algeria: 
Pour l'Algérie : 
3 a AjDKHp: 
Por Argelia:


For Denmark: 
Pour le Danemark 
3a flaHHio: 
Por Dinamarca:


For France: 
Pour la France 
3a OpanuHio: 
Por Francia:


[Illegible — Illisible]


[Illegible — Illisible]


[Illegible — Illisible]


For the Federal Republic of Germany: 
Pour la République fédérale d'Allemagne : 
3a 4>enepaTHBHyK> PecnyôJiHKy FepMaHHH: 
Por la Republica Federal de Alemania:


[Illegible — Illisible]
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For Greece: 
Pour la Grèce : 
3a Fpeijmo: 
Por Grecia:


For Japan: 
Pour le Japon : 
3a SfaoHHio: 
Por el Japon:


For Libéria: 
Pour le Libéria :


[Illegible — Illisible]


[Illegible — Illisible]


Por Libéria:


For the Netherlands: 
Pour les Pays-Bas : 
3a HHnepjiaHAbi: 
Por los Paises Bajos:


For New Zealand: 
Pour la Nouvelle-Zélande 
3a HoByro SejiaHnmo: 
Por Nueva Zelandia:


For Norway: 
Pour la Norvège 
3a Hopseraio: 
Por Noruega:


[Illegible — Illisible]


[Illegible — Illisible]


[Illegible — Illisible]


[Illegible — Illisible]


For Panama: 
Pour le Panama : 
3a OanaMy: 
Por Panama:
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For Poland: 
Pour la Pologne : 
3a Flojibiiiy: 
Por Polonia:


[Illegible — Illisible]


For Spain: 
Pour l'Espagne : 
3 a HcnaHHK): 
Por Espana:


[Illegible — Illisible]


For Sweden: 
Pour la Suède : 
3a IIlBeujHKX 
Por Suecia:


[Illegible — Illisible]


For Tunisia: 
Pour la Tunisie : 
3a TyHHc: 
Por Tûnez:


[S. Azouz]


For thé Union of Soviet Socialist Republics: 
Pour l'Union des Républiques socialistes soviétiques 


, 3a Com3 COBCTCKHX Cou;HajiHCTHHecKHX PecnyÔJiHK: 
Por la Union de Repûblicas Socialistas Soviéticas:


[Illegible — Illisible]


For thé United Kingdom of Great Britain and Northern Ireland: 
Pour le Royaume-Uni de Grande-Bretagne et d'Irlande du Nord : 
3a CoeflHHCHHoe KopoJieacTBO BejiHKoSpHxaHHH H CeeepHOH HpjiaHAHn: 
Por el Reino Unido de Gran Bretana e Manda del Norte:


[E. H. WHITAKER]


For Yugoslavia: 
Pour la Yougoslavie : 
3a K)rocjiaBHK>: 
Por Yugoslavia:


[H. TONÈIC]
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TREATY OF LISBON


AMENDING THE TREATY ON EUROPEAN UNION AND
THE TREATY ESTABLISHING THE EUROPEAN


COMMUNITY


(2007/C 306/01)
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PREAMBLE


HIS MAJESTY THE KING OF THE BELGIANS,


THE PRESIDENT OF THE REPUBLIC OF BULGARIA,


THE PRESIDENT OF THE CZECH REPUBLIC,


HER MAJESTY THE QUEEN OF DENMARK,


THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY,


THE PRESIDENT OF THE REPUBLIC OF ESTONIA,


THE PRESIDENT OF IRELAND,


THE PRESIDENT OF THE HELLENIC REPUBLIC,


HIS MAJESTY THE KING OF SPAIN,


THE PRESIDENT OF THE FRENCH REPUBLIC,


THE PRESIDENT OF THE ITALIAN REPUBLIC,


THE PRESIDENT OF THE REPUBLIC OF CYPRUS,


THE PRESIDENT OF THE REPUBLIC OF LATVIA,


THE PRESIDENT OF THE REPUBLIC OF LITHUANIA,


HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG,


THE PRESIDENT OF THE REPUBLIC OF HUNGARY,


THE PRESIDENT OF MALTA,
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HER MAJESTY THE QUEEN OF THE NETHERLANDS,


THE FEDERAL PRESIDENT OF THE REPUBLIC OF AUSTRIA,


THE PRESIDENT OF THE REPUBLIC OF POLAND,


THE PRESIDENT OF THE PORTUGUESE REPUBLIC,


THE PRESIDENT OF ROMANIA,


THE PRESIDENT OF THE REPUBLIC OF SLOVENIA,


THE PRESIDENT OF THE SLOVAK REPUBLIC,


THE PRESIDENT OF THE REPUBLIC OF FINLAND,


THE GOVERNMENT OF THE KINGDOM OF SWEDEN,


HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN
IRELAND,


DESIRING to complete the process started by the Treaty of Amsterdam and by the Treaty of Nice with a
view to enhancing the efficiency and democratic legitimacy of the Union and to improving the
coherence of its action,


HAVE RESOLVED to amend the Treaty on European Union, the Treaty establishing the European Com-
munity and the Treaty establishing the European Atomic Energy Community,


and to this end have designated as their Plenipotentiaries:


HIS MAJESTY THE KING OF THE BELGIANS


Guy VERHOFSTADT


Prime Minister


Karel DE GUCHT


Minister for Foreign Affairs
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THE PRESIDENT OF THE REPUBLIC OF BULGARIA


Sergei STANISHEV


Prime Minister


Ivailo KALFINE


Deputy Prime Minister and Minister for Foreign Affairs


THE PRESIDENT OF THE CZECH REPUBLIC


Mirek TOPOLÁNEK


Prime Minister


Karel SCHWARZENBERG


Minister for Foreign Affairs


HER MAJESTY THE QUEEN OF DENMARK


Anders Fogh RASMUSSEN


Prime Minister


Per Stig MØLLER


Minister for Foreign Affairs


THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY


Dr Angela MERKEL


Federal Chancellor


Dr Frank-Walter STEINMEIER


Deputy Federal Chancellor and Federal Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF ESTONIA


Andrus ANSIP


Prime Minister


Urmas PAET


Minister for Foreign Affairs
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THE PRESIDENT OF IRELAND


Bertie AHERN


Taoiseach (Prime Minister)


Dermot AHERN


Minister for Foreign Affairs


THE PRESIDENT OF THE HELLENIC REPUBLIC


Konstantinos KARAMANLIS


Prime Minister


Dora BAKOYANNIS


Minister for Foreign Affairs


HIS MAJESTY THE KING OF SPAIN


José Luis RODRÍGUEZ ZAPATERO


President of the Government


Miguel Ángel MORATINOS CUYAUBÉ


Minister for Foreign Affairs and Cooperation


THE PRESIDENT OF THE FRENCH REPUBLIC


Nicolas SARKOZY


President


François FILLON


Prime Minister


Bernard KOUCHNER


Minister for Foreign and European Affairs
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THE PRESIDENT OF THE ITALIAN REPUBLIC


Romano PRODI


President of the Council of Ministers


Massimo D'ALEMA


Vice-President of the Council of Ministers and Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF CYPRUS


Tassos PAPADOPOULOS


President


Erato KOZAKOU-MARCOULLIS


Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF LATVIA


Valdis ZATLERS


President


Aigars KALVĪTIS


Prime Minister


Māris RIEKSTIŅŠ


Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF LITHUANIA


Valdas ADAMKUS


President


Gediminas KIRKILAS


Prime Minister


Petras VAITIEKŪNAS


Minister for Foreign Affairs
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HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG


Jean-Claude JUNCKER


Prime Minister, Minister of State


Jean ASSELBORN


Minister for Foreign Affairs and Immigration


THE PRESIDENT OF THE REPUBLIC OF HUNGARY


Ferenc GYURCSÁNY


Prime Minister


Dr Kinga GÖNCZ


Minister for Foreign Affairs


THE PRESIDENT OF MALTA


The Hon. Lawrence GONZI


Prime Minister


The Hon. Michael FRENDO


Minister for Foreign Affairs


HER MAJESTY THE QUEEN OF THE NETHERLANDS


Dr J. P. BALKENENDE


Prime Minister


M. J. M. VERHAGEN


Minister for Foreign Affairs


THE FEDERAL PRESIDENT OF THE REPUBLIC OF AUSTRIA


Dr Alfred GUSENBAUER


Federal Chancellor


Dr Ursula PLASSNIK


Federal Minister for European and International Affairs
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THE PRESIDENT OF THE REPUBLIC OF POLAND


Donald TUSK


Prime Minister


Radosław SIKORSKI


Minister for Foreign Affairs


THE PRESIDENT OF THE PORTUGUESE REPUBLIC


José SÓCRATES CARVALHO PINTO DE SOUSA


Prime Minister


Luís Filipe MARQUES AMADO


Minister of State; Minister for Foreign Affairs


THE PRESIDENT OF ROMANIA,


Traian BÃSESCU


President


Cãlin POPESCU TÃRICEANU


Prime Minister


Adrian CIOROIANU


Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF SLOVENIA


Janez JANŠA


President of the Government


Dr Dimitrij RUPEL


Minister for Foreign Affairs
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THE PRESIDENT OF THE SLOVAK REPUBLIC


Robert FICO


Prime Minister


Ján KUBIŠ


Minister for Foreign Affairs


THE PRESIDENT OF THE REPUBLIC OF FINLAND


Matti VANHANEN


Prime Minister


Ilkka KANERVA


Minister for Foreign Affairs


THE GOVERNMENT OF THE KINGDOM OF SWEDEN


Fredrik REINFELDT


Prime Minister


Cecilia MALMSTRÖM


Minister for European Affairs


HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN
IRELAND


The Rt Hon. Gordon BROWN


Prime Minister


The Rt Hon. David MILIBAND


Secretary of State for Foreign and Commonwealth Affairs


WHO, having exchanged their full powers, found in good and due form,
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HAVE AGREED AS FOLLOWS:


AMENDMENTS TO THE TREATY ON EUROPEAN UNION AND TO THE TREATY
ESTABLISHING THE EUROPEAN COMMUNITY


Article 1


The Treaty on European Union shall be amended in accordance with the provisions of this Article.


PREAMBLE


1) The preamble shall be amended as follows:


(a) the following text shall be inserted as the second recital:


‘DRAWING INSPIRATION from the cultural, religious and humanist inheritance of
Europe, from which have developed the universal values of the inviolable and inalienable
rights of the human person, freedom, democracy, equality and the rule of law,’;


(b) In the seventh, which shall become the eighth, recital, the words ‘of this Treaty’ shall be
replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’;


(c) In the eleventh, which shall become the twelfth, recital, the words ‘of this Treaty’ shall be
replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’.


GENERAL PROVISIONS


2) Article 1 shall be amended as follows:


(a) the following words shall be inserted at the end of the first paragraph:


‘on which the Member States confer competences to attain objectives they have in
common.’;


(b) the third paragraph shall be replaced by the following:


‘The Union shall be founded on the present Treaty and on the Treaty on the Functioning
of the European Union (hereinafter referred to as “the Treaties”). Those two Treaties shall
have the same legal value. The Union shall replace and succeed the European
Community.’.
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3) The following Article 1a shall be inserted:


‘Article 1a


The Union is founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons belonging
to minorities. These values are common to the Member States in a society in which pluralism,
non-discrimination, tolerance, justice, solidarity and equality between women and men
prevail.’.


4) Article 2 shall be replaced by the following:


‘Article 2


1. The Union's aim is to promote peace, its values and the well-being of its peoples.


2. The Union shall offer its citizens an area of freedom, security and justice without
internal frontiers, in which the free movement of persons is ensured in conjunction with
appropriate measures with respect to external border controls, asylum, immigration and the
prevention and combating of crime.


3. The Union shall establish an internal market. It shall work for the sustainable
development of Europe based on balanced economic growth and price stability, a highly
competitive social market economy, aiming at full employment and social progress, and a high
level of protection and improvement of the quality of the environment. It shall promote
scientific and technological advance.


It shall combat social exclusion and discrimination, and shall promote social justice and
protection, equality between women and men, solidarity between generations and protection
of the rights of the child.


It shall promote economic, social and territorial cohesion, and solidarity among
Member States.


It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's cultural
heritage is safeguarded and enhanced.


4. The Union shall establish an economic and monetary union whose currency is the euro.


5. In its relations with the wider world, the Union shall uphold and promote its values and
interests and contribute to the protection of its citizens. It shall contribute to peace, security,
the sustainable development of the Earth, solidarity and mutual respect among peoples, free
and fair trade, eradication of poverty and the protection of human rights, in particular the
rights of the child, as well as to the strict observance and the development of international law,
including respect for the principles of the United Nations Charter.


6. The Union shall pursue its objectives by appropriate means commensurate with the
competences which are conferred upon it in the Treaties.’.
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5) Article 3 shall be repealed, and the following Article 3a shall be inserted:


‘Article 3a


1. In accordance with Article 3b, competences not conferred upon the Union in the
Treaties remain with the Member States.


2. The Union shall respect the equality of Member States before the Treaties as well as their
national identities, inherent in their fundamental structures, political and constitutional,
inclusive of regional and local self-government. It shall respect their essential State functions,
including ensuring the territorial integrity of the State, maintaining law and order and
safeguarding national security. In particular, national security remains the sole responsibility of
each Member State.


3. Pursuant to the principle of sincere cooperation, the Union and the Member States shall,
in full mutual respect, assist each other in carrying out tasks which flow from the Treaties.


The Member States shall take any appropriate measure, general or particular, to ensure
fulfilment of the obligations arising out of the Treaties or resulting from the acts of the
institutions of the Union.


The Member States shall facilitate the achievement of the Union's tasks and refrain from any
measure which could jeopardise the attainment of the Union's objectives.’.


6) The following Article 3b shall be inserted, replacing Article 5 of the Treaty establishing the
European Community:


‘Article 3b


1. The limits of Union competences are governed by the principle of conferral. The use of
Union competences is governed by the principles of subsidiarity and proportionality.


2. Under the principle of conferral, the Union shall act only within the limits of the
competences conferred upon it by the Member States in the Treaties to attain the objectives set
out therein. Competences not conferred upon the Union in the Treaties remain with the
Member States.


3. Under the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only if and insofar as the objectives of the proposed action
cannot be sufficiently achieved by the Member States, either at central level or at regional and
local level, but can rather, by reason of the scale or effects of the proposed action, be better
achieved at Union level.


The institutions of the Union shall apply the principle of subsidiarity as laid down in the
Protocol on the application of the principles of subsidiarity and proportionality. National
Parliaments ensure compliance with the principle of subsidiarity in accordance with the
procedure set out in that Protocol.


4. Under the principle of proportionality, the content and form of Union action shall not
exceed what is necessary to achieve the objectives of the Treaties.
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The institutions of the Union shall apply the principle of proportionality as laid down in the
Protocol on the application of the principles of subsidiarity and proportionality.’.


7) Articles 4 and 5 shall be repealed.


8) Article 6 shall be replaced by the following:


‘Article 6


1. The Union recognises the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on
12 December 2007, which shall have the same legal value as the Treaties.


The provisions of the Charter shall not extend in any way the competences of the Union as
defined in the Treaties.


The rights, freedoms and principles in the Charter shall be interpreted in accordance with the
general provisions in Title VII of the Charter governing its interpretation and application and
with due regard to the explanations referred to in the Charter, that set out the sources of those
provisions.


2. The Union shall accede to the European Convention for the Protection of Human Rights
and Fundamental Freedoms. Such accession shall not affect the Union's competences as defined
in the Treaties.


3. Fundamental rights, as guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms and as they result from the constitutional traditions
common to the Member States, shall constitute general principles of the Union's law.’


9) Article 7 shall be amended as follows:


(a) throughout the Article, the word ‘assent’ shall be replaced by ‘consent’, the reference to
breach ‘of principles mentioned in Article 6(1)’ shall be replaced by a reference to breach
‘of the values referred to in Article 1a’, the words ‘of this Treaty’ shall be replaced by ‘of
the Treaties’ and the word ‘Commission’ shall be replaced by ‘European Commission’;


(b) at the end of the first sentence of the first subparagraph of paragraph 1, the words ‘and
address appropriate recommendations to that State’ shall be deleted; at the end of the last
sentence, the words ‘and, acting in accordance with the same procedure, may call on
independent persons to submit within a reasonable time limit a report on the situation in
the Member State in question’ shall be replaced by ‘and may address recommendations to
it, acting in accordance with the same procedure.’;


(c) in paragraph 2, the words ‘The Council, meeting in the composition of the Heads of State
or Government and acting by unanimity’ shall be replaced by ‘The European Council,
acting by unanimity’ and the words ‘the government of the Member State in question’
shall be replaced by ‘the Member State in question’;
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(d) paragraphs 5 and 6 shall be replaced by the following:


‘5. The voting arrangements applying to the European Parliament, the European
Council and the Council for the purposes of this Article are laid down in Article 309 of
the Treaty on the Functioning of the European Union.’


10) The following new Article 7a shall be inserted:


‘Article 7a


1. The Union shall develop a special relationship with neighbouring countries, aiming to
establish an area of prosperity and good neighbourliness, founded on the values of the Union
and characterised by close and peaceful relations based on cooperation.


2. For the purposes of paragraph 1, the Union may conclude specific agreements with the
countries concerned. These agreements may contain reciprocal rights and obligations as well as
the possibility of undertaking activities jointly. Their implementation shall be the subject of
periodic consultation.’.


11) The provisions of Title II shall be incorporated into the Treaty establishing the European
Community, as amended elsewhere, which shall become the Treaty on the Functioning of the
European Union.


DEMOCRATIC PRINCIPLES


12) Title II and Article 8 shall be replaced by the following new heading and new Articles 8 to 8 C:


‘TITLE II


PROVISIONS ON DEMOCRATIC PRINCIPLES


Article 8


In all its activities, the Union shall observe the principle of the equality of its citizens, who shall
receive equal attention from its institutions, bodies, offices and agencies. Every national of a
Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to
national citizenship and shall not replace it.


Article 8 A


1. The functioning of the Union shall be founded on representative democracy.


2. Citizens are directly represented at Union level in the European Parliament.


Member States are represented in the European Council by their Heads of State or Government
and in the Council by their governments, themselves democratically accountable either to their
national Parliaments, or to their citizens.
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3. Every citizen shall have the right to participate in the democratic life of the Union.
Decisions shall be taken as openly and as closely as possible to the citizen.


4. Political parties at European level contribute to forming European political awareness
and to expressing the will of citizens of the Union.


Article 8 B


1. The institutions shall, by appropriate means, give citizens and representative
associations the opportunity to make known and publicly exchange their views in all areas
of Union action.


2. The institutions shall maintain an open, transparent and regular dialogue with
representative associations and civil society.


3. The European Commission shall carry out broad consultations with parties concerned
in order to ensure that the Union's actions are coherent and transparent.


4. Not less than one million citizens who are nationals of a significant number of
Member States may take the initiative of inviting the European Commission, within the
framework of its powers, to submit any appropriate proposal on matters where citizens
consider that a legal act of the Union is required for the purpose of implementing the Treaties.


The procedures and conditions required for such a citizens' initiative shall be determined in
accordance with the first paragraph of Article 21 of the Treaty on the Functioning of the
European Union.


Article 8 C


National Parliaments contribute actively to the good functioning of the Union:


(a) through being informed by the institutions of the Union and having draft legislative acts of
the Union forwarded to them in accordance with the Protocol on the role of national
Parliaments in the European Union;


(b) by seeing to it that the principle of subsidiarity is respected in accordance with the
procedures provided for in the Protocol on the application of the principles of subsidiarity
and proportionality;


(c) by taking part, within the framework of the area of freedom, security and justice, in the
evaluation mechanisms for the implementation of the Union policies in that area, in
accordance with Article 61 C of the Treaty on the Functioning of the European Union, and
through being involved in the political monitoring of Europol and the evaluation of
Eurojust's activities in accordance with Articles 69 G and 69 D of that Treaty;


(d) by taking part in the revision procedures of the Treaties, in accordance with Article 48 of
this Treaty;
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(e) by being notified of applications for accession to the Union, in accordance with Article 49
of this Treaty;


(f) by taking part in the inter-parliamentary cooperation between national Parliaments and
with the European Parliament, in accordance with the Protocol on the role of national
Parliaments in the European Union.’


INSTITUTIONS


13) The provisions of Title III shall be repealed. Title III shall be replaced by the following heading:


‘TITLE III


PROVISIONS ON THE INSTITUTIONS’.


14) Article 9 shall be replaced by the following:


‘Article 9


1. The Union shall have an institutional framework which shall aim to promote its values,
advance its objectives, serve its interests, those of its citizens and those of the Member States,
and ensure the consistency, effectiveness and continuity of its policies and actions.


The Union's institutions shall be:


— the European Parliament,


— the European Council,


— the Council,


— the European Commission (hereinafter referred to as “the Commission”),


— the Court of Justice of the European Union,


— the European Central Bank,


— the Court of Auditors.


2. Each institution shall act within the limits of the powers conferred on it in the Treaties,
and in conformity with the procedures, conditions and objectives set out in them. The
institutions shall practice mutual sincere cooperation.


3. The provisions relating to the European Central Bank and the Court of Auditors and
detailed provisions on the other institutions are set out in the Treaty on the Functioning of the
European Union.


4. The European Parliament, the Council and the Commission shall be assisted by an
Economic and Social Committee and a Committee of the Regions acting in an advisory
capacity.’.
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15) An Article 9 A shall be inserted:


‘Article 9 A


1. The European Parliament shall, jointly with the Council, exercise legislative and
budgetary functions. It shall exercise functions of political control and consultation as laid
down in the Treaties. It shall elect the President of the Commission.


2. The European Parliament shall be composed of representatives of the Union's citizens.
They shall not exceed seven hundred and fifty in number, plus the President. Representation of
citizens shall be degressively proportional, with a minimum threshold of six members per
Member State. No Member State shall be allocated more than ninety-six seats.


The European Council shall adopt by unanimity, on the initiative of the European Parliament
and with its consent, a decision establishing the composition of the European Parliament,
respecting the principles referred to in the first subparagraph.


3. The members of the European Parliament shall be elected for a term of five years by
direct universal suffrage in a free and secret ballot.


4. The European Parliament shall elect its President and its officers from among its
members.’.


16) An Article 9 B shall be inserted:


‘Article 9 B


1. The European Council shall provide the Union with the necessary impetus for its
development and shall define the general political directions and priorities thereof. It shall not
exercise legislative functions.


2. The European Council shall consist of the Heads of State or Government of the Member
States, together with its President and the President of the Commission. The High Representa-
tive of the Union for Foreign Affairs and Security Policy shall take part in its work.


3. The European Council shall meet twice every six months, convened by its President.
When the agenda so requires, the members of the European Council may decide each to be
assisted by a minister and, in the case of the President of the Commission, by a member of the
Commission. When the situation so requires, the President shall convene a special meeting of
the European Council.


4. Except where the Treaties provide otherwise, decisions of the European Council shall be
taken by consensus.


5. The European Council shall elect its President, by a qualified majority, for a term of
two and a half years, renewable once. In the event of an impediment or serious misconduct, the
European Council can end the President's term of office in accordance with the same
procedure.
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6. The President of the European Council:


(a) shall chair it and drive forward its work;


(b) shall ensure the preparation and continuity of the work of the European Council in
cooperation with the President of the Commission, and on the basis of the work of the
General Affairs Council;


(c) shall endeavour to facilitate cohesion and consensus within the European Council;


(d) shall present a report to the European Parliament after each of the meetings of the
European Council.


The President of the European Council shall, at his level and in that capacity, ensure the
external representation of the Union on issues concerning its common foreign and security
policy, without prejudice to the powers of the High Representative of the Union for Foreign
Affairs and Security Policy.


The President of the European Council shall not hold a national office.’.


17) An Article 9 C shall be inserted:


‘Article 9 C


1. The Council shall, jointly with the European Parliament, exercise legislative and
budgetary functions. It shall carry out policy-making and coordinating functions as laid down
in the Treaties.


2. The Council shall consist of a representative of each Member State at ministerial level,
who may commit the government of the Member State in question and cast its vote.


3. The Council shall act by a qualified majority except where the Treaties provide
otherwise.


4. As from 1 November 2014, a qualified majority shall be defined as at least 55 % of the
members of the Council, comprising at least fifteen of them and representing Member States
comprising at least 65 % of the population of the Union.


A blocking minority must include at least four Council members, failing which the qualified
majority shall be deemed attained.


The other arrangements governing the qualified majority are laid down in Article 205(2) of the
Treaty on the Functioning of the European Union.


5. The transitional provisions relating to the definition of the qualified majority which
shall be applicable until 31 October 2014 and those which shall be applicable from
1 November 2014 to 31 March 2017 are laid down in the Protocol on transitional provisions.
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6. The Council shall meet in different configurations, the list of which shall be adopted in
accordance with Article 201b of the Treaty on the Functioning of the European Union.


The General Affairs Council shall ensure consistency in the work of the different Council
configurations. It shall prepare and ensure the follow-up to meetings of the European Council,
in liaison with the President of the European Council and the Commission.


The Foreign Affairs Council shall elaborate the Union's external action on the basis of strategic
guidelines laid down by the European Council and ensure that the Union's action is consistent.


7. A Committee of Permanent Representatives of the Governments of the Member States
shall be responsible for preparing the work of the Council.


8. The Council shall meet in public when it deliberates and votes on a draft legislative act.
To this end, each Council meeting shall be divided into two parts, dealing respectively with
deliberations on Union legislative acts and non-legislative activities.


9. The Presidency of Council configurations, other than that of Foreign Affairs, shall be
held by Member State representatives in the Council on the basis of equal rotation, in
accordance with the conditions established in accordance with Article 201b of the Treaty on
the Functioning of the European Union.’


18) An Article 9 D shall be inserted:


‘Article 9 D


1. The Commission shall promote the general interest of the Union and take appropriate
initiatives to that end. It shall ensure the application of the Treaties, and of measures adopted by
the institutions pursuant to them. It shall oversee the application of Union law under the
control of the Court of Justice of the European Union. It shall execute the budget and manage
programmes. It shall exercise coordinating, executive and management functions, as laid down
in the Treaties. With the exception of the common foreign and security policy, and other cases
provided for in the Treaties, it shall ensure the Union's external representation. It shall initiate
the Union's annual and multiannual programming with a view to achieving interinstitutional
agreements.


2. Union legislative acts may only be adopted on the basis of a Commission proposal,
except where the Treaties provide otherwise. Other acts shall be adopted on the basis of a
Commission proposal where the Treaties so provide.


3. The Commission's term of office shall be five years.


The members of the Commission shall be chosen on the ground of their general competence
and European commitment from persons whose independence is beyond doubt.


In carrying out its responsibilities, the Commission shall be completely independent. Without
prejudice to Article 9 E(2), the members of the Commission shall neither seek nor take
instructions from any Government or other institution, body, office or entity. They shall refrain
from any action incompatible with their duties or the performance of their tasks.
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4. The Commission appointed between the date of entry into force of the Treaty of Lisbon
and 31 October 2014 shall consist of one national of each Member State, including its
President and the High Representative of the Union for Foreign Affairs and Security Policy who
shall be one of its Vice-Presidents.


5. As from 1 November 2014, the Commission shall consist of a number of members,
including its President and the High Representative of the Union for Foreign Affairs and
Security Policy, corresponding to two thirds of the number of Member States, unless the
European Council, acting unanimously, decides to alter this number.


The members of the Commission shall be chosen from among the nationals of the Member
States on the basis of a system of strictly equal rotation between the Member States, reflecting
the demographic and geographical range of all the Member States. This system shall be
established unanimously by the European Council in accordance with Article 211a of the
Treaty on the Functioning of the European Union.


6. The President of the Commission shall:


(a) lay down guidelines within which the Commission is to work;


(b) decide on the internal organisation of the Commission, ensuring that it acts consistently,
efficiently and as a collegiate body;


(c) appoint Vice-Presidents, other than the High Representative of the Union for Foreign
Affairs and Security Policy, from among the members of the Commission.


A member of the Commission shall resign if the President so requests. The High Representative
of the Union for Foreign Affairs and Security Policy shall resign, in accordance with the
procedure set out in Article 9 E(1), if the President so requests.


7. Taking into account the elections to the European Parliament and after having held the
appropriate consultations, the European Council, acting by a qualified majority, shall propose
to the European Parliament a candidate for President of the Commission. This candidate shall
be elected by the European Parliament by a majority of its component members. If he does not
obtain the required majority, the European Council, acting by a qualified majority, shall within
one month propose a new candidate who shall be elected by the European Parliament
following the same procedure.


The Council, by common accord with the President-elect, shall adopt the list of the other
persons whom it proposes for appointment as members of the Commission. They shall be
selected, on the basis of the suggestions made by Member States, in accordance with the criteria
set out in paragraph 3, second subparagraph, and paragraph 5, second subparagraph.


The President, the High Representative of the Union for Foreign Affairs and Security Policy and
the other members of the Commission shall be subject as a body to a vote of consent by the
European Parliament. On the basis of this consent the Commission shall be appointed by the
European Council, acting by a qualified majority.
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8. The Commission, as a body, shall be responsible to the European Parliament. In
accordance with Article 201 of the Treaty on the Functioning of the European Union, the
European Parliament may vote on a motion of censure of the Commission. If such a motion is
carried, the members of the Commission shall resign as a body and the High Representative of
the Union for Foreign Affairs and Security Policy shall resign from the duties that he carries out
in the Commission.’


19) The following new Article 9 E shall be inserted:


‘Article 9 E


1. The European Council, acting by a qualified majority, with the agreement of the
President of the Commission, shall appoint the High Representative of the Union for Foreign
Affairs and Security Policy. The European Council may end his term of office by the same
procedure.


2. The High Representative shall conduct the Union's common foreign and security policy.
He shall contribute by his proposals to the development of that policy, which he shall carry out
as mandated by the Council. The same shall apply to the common security and defence policy.


3. The High Representative shall preside over the Foreign Affairs Council.


4. The High Representative shall be one of the Vice-Presidents of the Commission. He shall
ensure the consistency of the Union's external action. He shall be responsible within the
Commission for responsibilities incumbent on it in external relations and for coordinating
other aspects of the Union's external action. In exercising these responsibilities within the
Commission, and only for these responsibilities, the High Representative shall be bound by
Commission procedures to the extent that this is consistent with paragraphs 2 and 3.’.


20) An Article 9 F shall be inserted:


‘Article 9 F


1. The Court of Justice of the European Union shall include the Court of Justice, the
General Court and specialised courts. It shall ensure that in the interpretation and application
of the Treaties the law is observed.


Member States shall provide remedies sufficient to ensure effective legal protection in the fields
covered by Union law.


2. The Court of Justice shall consist of one judge from each Member State. It shall be
assisted by Advocates-General.


The General Court shall include at least one judge per Member State.
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The judges and the Advocates-General of the Court of Justice and the judges of the General
Court shall be chosen from persons whose independence is beyond doubt and who satisfy the
conditions set out in Articles 223 and 224 of the Treaty on the Functioning of the European
Union. They shall be appointed by common accord of the governments of the Member States
for six years. Retiring judges and Advocates-General may be reappointed.


3. The Court of Justice of the European Union shall, in accordance with the Treaties:


(a) rule on actions brought by a Member State, an institution or a natural or legal person;


(b) give preliminary rulings, at the request of courts or tribunals of the Member States, on the
interpretation of Union law or the validity of acts adopted by the institutions;


(c) rule in other cases provided for in the Treaties.’.


21) The provisions of Title IV shall be incorporated into the Treaty establishing the European
Atomic Energy Community, as amended elsewhere.


ENHANCED COOPERATION


22) Title IV shall take over the heading of Title VII, ‘PROVISIONS ON ENHANCED
COOPERATION’ and Articles 27 A to 27 E, Articles 40 to 40b and Articles 43 to 45 shall
be replaced by the following Article 10, which shall also replace Articles 11 and 11a of the
Treaty establishing the European Community. These same articles shall also be replaced by
Articles 280 A to 280 I of the Treaty on the Functioning of the European Union, as set out
below in point 278 of Article 2 of this Treaty:


‘Article 10


1. Member States which wish to establish enhanced cooperation between themselves
within the framework of the Union's non-exclusive competences may make use of its
institutions and exercise those competences by applying the relevant provisions of the Treaties,
subject to the limits and in accordance with the detailed arrangements laid down in this
Article and in Articles 280 A to 280 I of the Treaty on the Functioning of the European Union.


Enhanced cooperation shall aim to further the objectives of the Union, protect its interests and
reinforce its integration process. Such cooperation shall be open at any time to all
Member States, in accordance with Article 280 C of the Treaty on the Functioning of the
European Union.


2. The decision authorising enhanced cooperation shall be adopted by the Council as a last
resort, when it has established that the objectives of such cooperation cannot be attained
within a reasonable period by the Union as a whole, and provided that at least
nine Member States participate in it. The Council shall act in accordance with the procedure
laid down in Article 280 D of the Treaty on the Functioning of the European Union.
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3. All members of the Council may participate in its deliberations, but only members of
the Council representing the Member States participating in enhanced cooperation shall take
part in the vote. The voting rules are set out in Article 280 E of the Treaty on the Functioning
of the European Union.


4. Acts adopted in the framework of enhanced cooperation shall bind only participating
Member States. They shall not be regarded as part of the acquis which has to be accepted by
candidate States for accession to the Union.’


23) Title V shall be renamed as follows: ‘GENERAL PROVISIONS ON THE UNION'S EXTERNAL
ACTION AND SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY
POLICY’.


GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION


24) The following new Chapter 1 and Articles 10 A and 10 B shall be inserted:


‘CHAPTER 1


GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION


Article 10 A


1. The Union's action on the international scene shall be guided by the principles which
have inspired its own creation, development and enlargement, and which it seeks to advance in
the wider world: democracy, the rule of law, the universality and indivisibility of human rights
and fundamental freedoms, respect for human dignity, the principles of equality and solidarity,
and respect for the principles of the United Nations Charter and international law.


The Union shall seek to develop relations and build partnerships with third countries, and
international, regional or global organisations which share the principles referred to in the first
subparagraph. It shall promote multilateral solutions to common problems, in particular in the
framework of the United Nations.


2. The Union shall define and pursue common policies and actions, and shall work for a
high degree of cooperation in all fields of international relations, in order to:


(a) safeguard its values, fundamental interests, security, independence and integrity;


(b) consolidate and support democracy, the rule of law, human rights and the principles of
international law;


(c) preserve peace, prevent conflicts and strengthen international security, in accordance with
the purposes and principles of the United Nations Charter, with the principles of the
Helsinki Final Act and with the aims of the Charter of Paris, including those relating to
external borders;
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(d) foster the sustainable economic, social and environmental development of developing
countries, with the primary aim of eradicating poverty;


(e) encourage the integration of all countries into the world economy, including through the
progressive abolition of restrictions on international trade;


(f) help develop international measures to preserve and improve the quality of the
environment and the sustainable management of global natural resources, in order to
ensure sustainable development;


(g) assist populations, countries and regions confronting natural or man-made disasters; and


(h) promote an international system based on stronger multilateral cooperation and good
global governance.


3. The Union shall respect the principles and pursue the objectives set out in paragraphs 1
and 2 in the development and implementation of the different areas of the Union's external
action covered by this Title and by Part Five of the Treaty on the Functioning of the European
Union, and of the external aspects of its other policies.


The Union shall ensure consistency between the different areas of its external action and
between these and its other policies. The Council and the Commission, assisted by the
High Representative of the Union for Foreign Affairs and Security Policy, shall ensure that
consistency and shall cooperate to that effect.


Article 10 B


1. On the basis of the principles and objectives set out in Article 10 A, the
European Council shall identify the strategic interests and objectives of the Union.


Decisions of the European Council on the strategic interests and objectives of the Union shall
relate to the common foreign and security policy and to other areas of the external action of
the Union. Such decisions may concern the relations of the Union with a specific country or
region or may be thematic in approach. They shall define their duration, and the means to be
made available by the Union and the Member States.


The European Council shall act unanimously on a recommendation from the Council, adopted
by the latter under the arrangements laid down for each area. Decisions of the
European Council shall be implemented in accordance with the procedures provided for in
the Treaties.


2. The High Representative of the Union for Foreign Affairs and Security Policy, for the
area of common foreign and security policy, and the Commission, for other areas of external
action, may submit joint proposals to the Council.’.
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THE COMMON FOREIGN AND SECURITY POLICY


25) The following headings shall be inserted:


‘CHAPTER 2


SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY POLICY


SECTION 1


COMMON PROVISIONS’.


26) The following new Article 10 C shall be inserted:


‘Article 10 C


The Union's action on the international scene, pursuant to this Chapter, shall be guided by the
principles, shall pursue the objectives of, and be conducted in accordance with, the general
provisions laid down in Chapter 1.’.


27) Article 11 shall be amended as follows:


(a) paragraph 1 shall be replaced by the following two paragraphs:


‘1. The Union's competence in matters of common foreign and security policy shall
cover all areas of foreign policy and all questions relating to the Union's security, including
the progressive framing of a common defence policy that might lead to a common
defence.


The common foreign and security policy is subject to specific rules and procedures. It
shall be defined and implemented by the European Council and the Council acting
unanimously, except where the Treaties provide otherwise. The adoption of legislative acts
shall be excluded. The common foreign and security policy shall be put into effect by the
High Representative of the Union for Foreign Affairs and Security Policy and by Member
States, in accordance with the Treaties. The specific role of the European Parliament and
of the Commission in this area is defined by the Treaties. The Court of Justice of the
European Union shall not have jurisdiction with respect to these provisions, with the
exception of its jurisdiction to monitor compliance with Article 25b of this Treaty and to
review the legality of certain decisions as provided for by the second paragraph of
Article 240a of the Treaty on the Functioning of the European Union.


2. Within the framework of the principles and objectives of its external action, the
Union shall conduct, define and implement a common foreign and security policy, based
on the development of mutual political solidarity among Member States, the
identification of questions of general interest and the achievement of an ever-increasing
degree of convergence of Member States' actions.’;
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(b) paragraph 2, renumbered 3, shall be amended as follows:


(i) The following words shall be added at the end of the first subparagraph:


‘and shall comply with the Union's action in this area.’;


(ii) the third subparagraph shall be replaced by ‘The Council and the High Representative
shall ensure compliance with these principles.’.


28) Article 12 shall be replaced by the following:


‘Article 12


The Union shall conduct the common foreign and security policy by:


(a) defining the general guidelines;


(b) adopting decisions defining:


(i) actions to be undertaken by the Union;


(ii) positions to be taken by the Union;


(iii) arrangements for the implementation of the decisions referred to in points (i) and (ii);


and by


(c) strengthening systematic cooperation between Member States in the conduct of policy.’.


29) Article 13 shall be amended as follows:


(a) in paragraph 1, the words ‘define the principles of and general guidelines for ’ shall be
replaced by ‘identify the Union's strategic interests, determine the objectives of and define
general guidelines for’ and the following sentence shall be added: ‘It shall adopt the
necessary decisions.’. The following subparagraph shall be inserted:


‘If international developments so require, the President of the European Council shall
convene an extraordinary meeting of the European Council in order to define the strategic
lines of the Union's policy in the face of such developments.’;


(b) paragraph 2 shall be deleted and paragraph 3 shall be renumbered 2. The
first subparagraph shall be replaced by the following: ‘The Council shall frame the
common foreign and security policy and take the decisions necessary for defining and
implementing it on the basis of the general guidelines and strategic lines defined by the
European Council.’ The second subparagraph shall be deleted. In the third subparagraph,
which shall become the second, the words ‘shall ensure’ shall be replaced by ‘and the High
Representative of the Union for Foreign Affairs and Security Policy shall ensure’;
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(c) the following new paragraph shall be inserted:


‘3. The common foreign and security policy shall be put into effect by the
High Representative and by the Member States, using national and Union resources.’.


30) The following new Article 13a shall be inserted:


‘Article 13a


1. The High Representative of the Union for Foreign Affairs and Security Policy, who shall
chair the Foreign Affairs Council, shall contribute through his proposals towards the
preparation of the common foreign and security policy and shall ensure implementation of the
decisions adopted by the European Council and the Council.


2. The High Representative shall represent the Union for matters relating to the common
foreign and security policy. He shall conduct political dialogue with third parties on the Union's
behalf and shall express the Union's position in international organisations and at international
conferences.


3. In fulfilling his mandate, the High Representative shall be assisted by a European
External Action Service. This service shall work in cooperation with the diplomatic services of
the Member States and shall comprise officials from relevant departments of the General
Secretariat of the Council and of the Commission as well as staff seconded from national
diplomatic services of the Member States. The organisation and functioning of the European
External Action Service shall be established by a decision of the Council. The Council shall act
on a proposal from the High Representative after consulting the European Parliament and after
obtaining the consent of the Commission.’.


31) Article 14 shall be amended as follows:


(a) in paragraph 1, the first two sentences shall be replaced by the following sentence: ‘Where
the international situation requires operational action by the Union, the Council shall
adopt the necessary decisions.’;


(b) paragraph 2 shall become the second subparagraph of paragraph 1, and the other
paragraphs shall be renumbered accordingly. In the first sentence, the words ‘to joint
action,’ shall be replaced by ‘to such a decision,’ and the words ‘that action’ shall be
replaced by ‘that decision’. The last sentence shall be deleted;


(c) in paragraph 3, renumbered 2, the words ‘Joint actions’ shall be replaced by ‘Decisions
referred to in paragraph 1’;


(d) the current paragraph 4 shall be deleted and the remaining paragraphs shall be
renumbered accordingly;
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(e) in the first sentence of paragraph 5, renumbered 3, the words ‘pursuant to a joint action,
information shall be provided in time to allow,’ shall be replaced by ‘pursuant to a
decision as referred to in paragraph 1, information shall be provided by the Member State
concerned in time to allow,’;


(f) in the first sentence of paragraph 6, renumbered 4, the words ‘failing a Council decision,’
shall be replaced by ‘failing a review of the Council decision as referred to in paragraph 1,’
and the words ‘of the joint action’ shall be replaced by ‘of that decision’;


(g) in paragraph 7, renumbered 5, the words ‘joint action’ in the first sentence shall be
replaced by ‘decision as referred to in this Article’ and in the second sentence by ‘decision
referred to in paragraph 1’.


32) At the beginning of Article 15, the words ‘The Council shall adopt common positions.
Common positions shall define’ shall be replaced by ‘The Council shall adopt decisions which
shall define’ and at the end of the Article the words ‘common positions’ shall be replaced by
‘Union positions’.


33) An Article 15a shall be inserted, with the text of Article 22, with the following amendments:


(a) in paragraph 1, the words ‘Any Member State or the Commission may refer to the Council
any question relating to the common foreign and security policy’ shall be replaced by ‘Any
Member State, the High Representative of the Union for Foreign Affairs and Security
Policy, or the High Representative with the Commission's support, may refer any question
relating to the common foreign and security policy to the Council’ and the words ‘submit
proposals to the Council’ shall be replaced by ‘submit to it initiatives or proposals as
appropriate’;


(b) in paragraph 2, the words ‘the Presidency, of its own motion,’ shall be replaced by ‘the
High Representative, of his own motion’ and the words ‘, or at the request of the
Commission or a Member State,’ shall be replaced by ‘, or at the request of a Member
State,’.


34) An Article 15b shall be inserted, with the text of Article 23, with the following amendments:


(a) in paragraph 1, the first subparagraph shall be replaced by the following: ‘Decisions under
this Chapter shall be taken by the European Council and the Council acting unanimously,
except where this Chapter provides otherwise. The adoption of legislative acts shall be
excluded.’ and the last sentence in the second subparagraph shall be replaced by the
following: ‘If the members of the Council qualifying their abstention in this way represent
at least one third of the Member States comprising at least one third of the population of
the Union, the decision shall not be adopted.’;


(b) paragraph 2 shall be amended as follows:


(i) the first indent shall be replaced by the following two indents:


‘— when adopting a decision defining a Union action or position on the basis of a
decision of the European Council relating to the Union's strategic interests and
objectives, as referred to in Article 10 B(1),
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— when adopting a decision defining a Union action or position, on a proposal
which the High Representative of the Union for Foreign Affairs and Security
Policy has presented following a specific request from the European Council,
made on its own initiative or that of the High Representative,’;


(ii) in the second indent, which shall become the third indent, the words ‘a joint action
or a common position,’ shall be replaced by ‘a decision defining a Union action or
position,’;


(iii) in the second subparagraph, first sentence, the word ‘important’ shall be replaced by
‘vital’; the last sentence shall be replaced by the following: ‘The High Representative
will, in close consultation with the Member State involved, search for a solution
acceptable to it. If he does not succeed, the Council may, acting by a qualified
majority, request that the matter be referred to the European Council for a decision
by unanimity.’;


(iv) the third subparagraph shall be replaced by the following new paragraph 3, the last
subparagraph shall become paragraph 4 and paragraph 3 shall be renumbered 5:


‘3. The European Council may unanimously adopt a decision stipulating that
the Council shall act by a qualified majority in cases other than those referred to in
paragraph 2.’;


(c) in the paragraph now numbered 4, the words ‘This paragraph shall not apply’ shall be
replaced by ‘Paragraphs 2 and 3 shall not apply’.


35) Article 16 shall be amended as follows:


(a) the words ‘inform and’ shall be deleted, the words ‘within the Council’ shall be replaced by
‘within the European Council and the Council’ and the words ‘in order to ensure that the
Union's influence is exerted as effectively as possible by means of concerted and
convergent action’ shall be replaced by ‘in order to determine a common approach’;


(b) the following sentences shall be added after the first sentence: ‘Before undertaking any
action on the international scene or entering into any commitment which could affect the
Union's interests, each Member State shall consult the others within the European Council
or the Council. Member States shall ensure, through the convergence of their actions, that
the Union is able to assert its interests and values on the international scene. Member
States shall show mutual solidarity.’;


(c) the following two paragraphs shall be added:


‘When the European Council or the Council has defined a common approach of the
Union within the meaning of the first paragraph, the High Representative of the Union for
Foreign Affairs and Security Policy and the Ministers for Foreign Affairs of the
Member States shall coordinate their activities within the Council.
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The diplomatic missions of the Member States and the Union delegations in
third countries and at international organisations shall cooperate and shall contribute
to formulating and implementing the common approach.’.


36) The text of Article 17 shall become Article 28 A, it shall be amended as set out below in
point 49.


37) Article 18 shall be amended as follows:


(a) paragraphs 1 to 4 shall be deleted;


(b) in paragraph 5, which shall not be numbered, the words ‘whenever it deems it necessary,’
shall be replaced by ‘on a proposal from the High Representative of the Union for Foreign
Affairs and Security Policy’ and the following sentence shall be added at the end: ‘The
special representative shall carry out his mandate under the authority of the High
Representative.’.


38) Article 19 shall be amended as follows:


(a) in paragraph 1, the words ‘the common positions’ shall be replaced by ‘the Union's
positions’ in the first and second subparagraphs and the following sentence shall be added
at the end of the first subparagraph: ‘The High Representative of the Union for Foreign
Affairs and Security Policy shall organise this coordination.’;


(b) paragraph 2 shall be amended as follows:


(i) in the first subparagraph, the words ‘Without prejudice to paragraph 1 and
Article 14(3),’ shall be replaced by ‘In accordance with Article 11(3),’ and the words
‘the latter’ shall be replaced by ‘the other Member States and the High
Representative’;


(ii) in the second subparagraph, first sentence, the words ‘and the High Representative’
shall be inserted after ‘the other Member States’; in the second sentence, the word
‘permanent’ shall be deleted and the words ‘ensure the defence of the positions’ shall
be replaced by ‘defend the positions’;


(iii) the following new third subparagraph shall be added:


‘When the Union has defined a position on a subject which is on the United Nations
Security Council agenda, those Member States which sit on the Security Council
shall request that the High Representative be invited to present the Union's position.’
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39) Article 20 shall be amended as follows:


(a) in the first paragraph, the words ‘Commission delegations’ shall be replaced by ‘Union
delegations’ and the words ‘the common positions and joint actions adopted by the
Council’ shall be replaced by ‘decisions defining Union positions and actions adopted
pursuant to this Chapter’;


(b) in the second paragraph, the words ‘information, carrying out joint assessments’ shall be
replaced by ‘information and carrying out joint assessments’ and the words ‘and
contributing to the implementation of the provisions referred to in Article 20 of the
Treaty establishing the European Community’ shall be deleted;


(c) the following new paragraph shall be added:


‘They shall contribute to the implementation of the right of citizens of the Union to
protection in the territory of third countries as referred to in Article 17(2)(c) of the Treaty
on the Functioning of the European Union and of the measures adopted pursuant to
Article 20 of that Treaty.’.


40) Article 21 shall be amended as follows:


(a) the first paragraph shall be replaced by the following:


‘The High Representative of the Union for Foreign Affairs and Security Policy shall
regularly consult the European Parliament on the main aspects and the basic choices of
the common foreign and security policy and the common security and defence policy and
inform it of how those policies evolve. He shall ensure that the views of the
European Parliament are duly taken into consideration. Special representatives may be
involved in briefing the European Parliament.’;


(b) in the second paragraph, first sentence, the words ‘and to the High Representative’ shall be
inserted at the end; in the second sentence, the words ‘It shall hold an annual debate’ shall
be replaced by ‘Twice a year it shall hold a debate’ and the words ‘, including the common
security and defence policy’ shall be inserted at the end.


41) The text of Article 22 shall become Article 15a; it shall be amended as set out above in
point 33.


42) The text of Article 23 shall become Article 15b; it shall be amended as set out above in
point 34.


43) Article 24 shall be replaced by the following:


‘Article 24


The Union may conclude agreements with one or more States or international organisations in
areas covered by this Chapter.’.
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44) Article 25 shall be amended as follows:


(a) in the first paragraph, first sentence, the reference to the Treaty establishing the European
Community shall be replaced by a reference to the Treaty on the functioning of the
European Union and the words ‘or of the High Representative of the Union for Foreign
Affairs and Security Policy’ shall be inserted after ‘at the request of the Council’; in the
second sentence, the words ‘without prejudice to the responsibility of the Presidency and
the Commission’ shall be replaced by ‘without prejudice to the powers of the High
Representative’;


(b) the text of the second paragraph shall be replaced by the following: ‘Within the scope of
this Chapter, the Political and Security Committee shall exercise, under the responsibility
of the Council and of the High Representative, the political control and strategic direction
of the crisis management operations referred to in Article 28 B.’;


(c) in the third paragraph, the words ‘, without prejudice to Article 47’ shall be deleted.


45) Articles 26 and 27 shall be repealed. The following Articles 25a and 25b shall be inserted, with
Article 25b replacing Article 47:


‘Article 25a


In accordance with Article 16 B of the Treaty on the Functioning of the European Union and
by way of derogation from paragraph 2 thereof, the Council shall adopt a decision laying down
the rules relating to the protection of individuals with regard to the processing of personal data
by the Member States when carrying out activities which fall within the scope of this Chapter,
and the rules relating to the free movement of such data. Compliance with these rules shall be
subject to the control of independent authorities.


Article 25b


The implementation of the common foreign and security policy shall not affect the application
of the procedures and the extent of the powers of the institutions laid down by the Treaties for
the exercise of the Union competences referred to in Articles 2 B to 2 E of the Treaty on the
Functioning of the European Union.


Similarly, the implementation of the policies listed in those Articles shall not affect the
application of the procedures and the extent of the powers of the institutions laid down by the
Treaties for the exercise of the Union competences under this Chapter.’.


46) Articles 27 A to 27 E, on enhanced cooperation, shall be replaced by Article 10 in accordance
with point 22 above.
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47) Article 28 shall be amended as follows:


(a) paragraph 1 shall be deleted and the remaining paragraphs shall be renumbered
accordingly; throughout the Article the words ‘budget of the European Communities’
shall be replaced by ‘Union budget’;


(b) in paragraph 2, renumbered 1, the words ‘which the provisions relating to the areas
referred to in this Title entail’ shall be replaced by ‘to which the implementation of this
Chapter gives rise’;


(c) in paragraph 3, renumbered 2, the words ‘the implementation of those provisions’ in the
first subparagraph shall be replaced by ‘the implementation of this Chapter’;


(d) the following new paragraph 3 shall be added and paragraph 4 deleted:


‘3. The Council shall adopt a decision establishing the specific procedures for
guaranteeing rapid access to appropriations in the Union budget for urgent financing of
initiatives in the framework of the common foreign and security policy, and in particular
for preparatory activities for the tasks referred to in Article 28 A(1) and Article 28 B. It
shall act after consulting the European Parliament.


Preparatory activities for the tasks referred to in Article 28 A(1) and Article 28 B which
are not charged to the Union budget shall be financed by a start-up fund made up of
Member States' contributions.


The Council shall adopt by a qualified majority, on a proposal from the
High Representative of the Union for Foreign Affairs and Security Policy, decisions
establishing:


(a) the procedures for setting up and financing the start-up fund, in particular the
amounts allocated to the fund;


(b) the procedures for administering the start-up fund;


(c) the financial control procedures.


When the task planned in accordance with Article 28 A(1) and Article 28 B cannot be
charged to the Union budget, the Council shall authorise the High Representative to use
the fund. The High Representative shall report to the Council on the implementation of
this remit.’.
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THE COMMON SECURITY AND DEFENCE POLICY


48) The following new section 2 shall be inserted:


‘SECTION 2


PROVISIONS ON THE COMMON SECURITY AND DEFENCE POLICY’


49) An Article 28 A shall be inserted, taking over the wording of Article 17, with the following
amendments:


(a) the following new paragraph 1 shall be inserted and the next paragraph shall be
renumbered 2:


‘1. The common security and defence policy shall be an integral part of the common
foreign and security policy. It shall provide the Union with an operational capacity
drawing on civilian and military assets. The Union may use them on missions outside the
Union for peace-keeping, conflict prevention and strengthening international security in
accordance with the principles of the United Nations Charter. The performance of these
tasks shall be undertaken using capabilities provided by the Member States.’;


(b) paragraph 1, renumbered 2, shall be amended as follows:


(i) the first subparagraph shall be replaced by the following:


‘2. The common security and defence policy shall include the progressive
framing of a common Union defence policy. This will lead to a common defence,
when the European Council, acting unanimously, so decides. It shall in that case
recommend to the Member States the adoption of such a decision in accordance
with their respective constitutional requirements.’;


(ii) in the second subparagraph, the words ‘in accordance with this Article’ shall be
replaced by ‘in accordance with this Section’;


(iii) the third subparagraph shall be deleted.


(c) the present paragraphs 2, 3, 4 and 5 shall be replaced by the following paragraphs 3 to 7:


‘3. Member States shall make civilian and military capabilities available to the Union
for the implementation of the common security and defence policy, to contribute to the
objectives defined by the Council. Those Member States which together establish
multinational forces may also make them available to the common security and defence
policy.


Member States shall undertake progressively to improve their military capabilities. The
Agency in the field of defence capabilities development, research, acquisition and
armaments (hereinafter referred to as “the European Defence Agency”) shall identify
operational requirements, shall promote measures to satisfy those requirements, shall
contribute to identifying and, where appropriate, implementing any measure needed to
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strengthen the industrial and technological base of the defence sector, shall participate in
defining a European capabilities and armaments policy, and shall assist the Council in
evaluating the improvement of military capabilities.


4. Decisions relating to the common security and defence policy, including those
initiating a mission as referred to in this Article, shall be adopted by the Council acting
unanimously on a proposal from the High Representative of the Union for Foreign Affairs
and Security Policy or an initiative from a Member State. The High Representative may
propose the use of both national resources and Union instruments, together with the
Commission where appropriate.


5. The Council may entrust the execution of a task, within the Union framework, to a
group of Member States in order to protect the Union's values and serve its interests. The
execution of such a task shall be governed by Article 28 C.


6. Those Member States whose military capabilities fulfil higher criteria and which
have made more binding commitments to one another in this area with a view to the
most demanding missions shall establish permanent structured cooperation within the
Union framework. Such cooperation shall be governed by Article 28 E. It shall not affect
the provisions of Article 28 B.


7. If a Member State is the victim of armed aggression on its territory, the other
Member States shall have towards it an obligation of aid and assistance by all the means in
their power, in accordance with Article 51 of the United Nations Charter. This shall not
prejudice the specific character of the security and defence policy of certain Member
States.


Commitments and cooperation in this area shall be consistent with commitments under
the North Atlantic Treaty Organisation, which, for those States which are members of it,
remains the foundation of their collective defence and the forum for its implementation.’.


50) The following new Articles 28 B to 28 E shall be inserted:


‘Article 28 B


1. The tasks referred to in Article 28 A(1), in the course of which the Union may use
civilian and military means, shall include joint disarmament operations, humanitarian and
rescue tasks, military advice and assistance tasks, conflict prevention and peace-keeping tasks,
tasks of combat forces in crisis management, including peace-making and post-conflict
stabilisation. All these tasks may contribute to the fight against terrorism, including by
supporting third countries in combating terrorism in their territories.
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2. The Council shall adopt decisions relating to the tasks referred to in paragraph 1,
defining their objectives and scope and the general conditions for their implementation. The
High Representative of the Union for Foreign Affairs and Security Policy, acting under the
authority of the Council and in close and constant contact with the Political and Security
Committee, shall ensure coordination of the civilian and military aspects of such tasks.


Article 28 C


1. Within the framework of the decisions adopted in accordance with Article 28 B, the
Council may entrust the implementation of a task to a group of Member States which are
willing and have the necessary capability for such a task. Those Member States, in association
with the High Representative of the Union for Foreign Affairs and Security Policy, shall agree
among themselves on the management of the task.


2. Member States participating in the task shall keep the Council regularly informed of its
progress on their own initiative or at the request of another Member State. Those States shall
inform the Council immediately should the completion of the task entail major consequences
or require amendment of the objective, scope and conditions determined for the task in the
decisions referred to in paragraph 1. In such cases, the Council shall adopt the necessary
decisions.


Article 28 D


1. The European Defence Agency referred to in Article 28 A(3), subject to the authority of
the Council, shall have as its task to:


(a) contribute to identifying the Member States' military capability objectives and evaluating
observance of the capability commitments given by the Member States;


(b) promote harmonisation of operational needs and adoption of effective, compatible
procurement methods;


(c) propose multilateral projects to fulfil the objectives in terms of military capabilities, ensure
coordination of the programmes implemented by the Member States and management of
specific cooperation programmes;


(d) support defence technology research, and coordinate and plan joint research activities and
the study of technical solutions meeting future operational needs;


(e) contribute to identifying and, if necessary, implementing any useful measure for
strengthening the industrial and technological base of the defence sector and for
improving the effectiveness of military expenditure.
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2. The European Defence Agency shall be open to all Member States wishing to be part of
it. The Council, acting by a qualified majority, shall adopt a decision defining the Agency's
statute, seat and operational rules. That decision should take account of the level of effective
participation in the Agency's activities. Specific groups shall be set up within the Agency
bringing together Member States engaged in joint projects. The Agency shall carry out its tasks
in liaison with the Commission where necessary.


Article 28 E


1. Those Member States which wish to participate in the permanent structured
cooperation referred to in Article 28 A(6), which fulfil the criteria and have made the
commitments on military capabilities set out in the Protocol on permanent structured
cooperation, shall notify their intention to the Council and to the High Representative of the
Union for Foreign Affairs and Security Policy.


2. Within three months following the notification referred to in paragraph 1 the Council
shall adopt a decision establishing permanent structured cooperation and determining the list
of participating Member States. The Council shall act by a qualified majority after consulting
the High Representative.


3. Any Member State which, at a later stage, wishes to participate in the permanent
structured cooperation shall notify its intention to the Council and to the High Representative.


The Council shall adopt a decision confirming the participation of the Member State concerned
which fulfils the criteria and makes the commitments referred to in Articles 1 and 2 of the
Protocol on permanent structured cooperation. The Council shall act by a qualified majority
after consulting the High Representative. Only members of the Council representing the
participating Member States shall take part in the vote.


A qualified majority shall be defined in accordance with Article 205(3)(a) of the Treaty on the
Functioning of the European Union.


4. If a participating Member State no longer fulfils the criteria or is no longer able to meet
the commitments referred to in Articles 1 and 2 of the Protocol on permanent structured
cooperation, the Council may adopt a decision suspending the participation of the Member
State concerned.


The Council shall act by a qualified majority. Only members of the Council representing the
participating Member States, with the exception of the Member State in question, shall take
part in the vote.


A qualified majority shall be defined in accordance with Article 205(3)(a) of the Treaty on the
Functioning of the European Union.


5. Any participating Member State which wishes to withdraw from permanent structured
cooperation shall notify its intention to the Council, which shall take note that the Member
State in question has ceased to participate.
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6. The decisions and recommendations of the Council within the framework of permanent
structured cooperation, other than those provided for in paragraphs 2 to 5, shall be adopted by
unanimity. For the purposes of this paragraph, unanimity shall be constituted by the votes of
the representatives of the participating Member States only.’.


51) Articles 29 to 39 of Title VI, which relate to judicial cooperation in criminal matters and to
police cooperation, shall be replaced by the provisions of Chapters 1, 4 and 5 of Title IV of Part
Three of the Treaty on the Functioning of the European Union. As set out below, in Article 2,
points 64, 67 and 68 of this Treaty, Article 29 shall be replaced by Article 61 of the Treaty on
the Functioning of the European Union, Article 30 shall be replaced by Articles 69 F and 69 G
thereof, Article 31 shall be replaced by Articles 69 A, 69 B and 69 D thereof, Article 32 shall
be replaced by Article 69 H thereof, Article 33 shall be replaced by Article 61 E thereof and
Article 36 shall be replaced by Article 61 D thereof. The heading of the Title shall be deleted
and its number shall become the number of the Title on final provisions.


52) Articles 40 to 40 B of Title VI and Articles 43 to 45 of Title VII, relating to enhanced
cooperation, shall be replaced by Article 10 in accordance with point 22 above, and Title VII
shall be repealed.


53) Articles 41 and 42 shall be repealed.


FINAL PROVISIONS


54) Title VIII, on final provisions, shall be renumbered VI; this Title and Articles 48, 49 and 53
shall be amended as set out respectively in points 56, 57 and 61 below. Article 47 shall be
replaced by Article 25b, as indicated above in point 45, and Articles 46 and 50 shall be
repealed.


55) The following new Article 46 A shall be inserted:


‘Article 46 A


The Union shall have legal personality.’.


56) Article 48 shall be replaced by the following:


‘Article 48


1. The Treaties may be amended in accordance with an ordinary revision procedure. They
may also be amended in accordance with simplified revision procedures.


Ordinary revision procedure


2. The Government of any Member State, the European Parliament or the Commission
may submit to the Council proposals for the amendment of the Treaties. These proposals may,
inter alia, serve either to increase or to reduce the competences conferred on the Union in the
Treaties. These proposals shall be submitted to the European Council by the Council and
the national Parliaments shall be notified.
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3. If the European Council, after consulting the European Parliament and the Commission,
adopts by a simple majority a decision in favour of examining the proposed amendments, the
President of the European Council shall convene a Convention composed of representatives of
the national Parliaments, of the Heads of State or Government of the Member States, of the
European Parliament and of the Commission. The European Central Bank shall also be
consulted in the case of institutional changes in the monetary area. The Convention shall
examine the proposals for amendments and shall adopt by consensus a recommendation to a
conference of representatives of the governments of the Member States as provided for in
paragraph 4.


The European Council may decide by a simple majority, after obtaining the consent of the
European Parliament, not to convene a Convention should this not be justified by the extent of
the proposed amendments. In the latter case, the European Council shall define the terms of
reference for a conference of representatives of the governments of the Member States.


4. A conference of representatives of the governments of the Member States shall be
convened by the President of the Council for the purpose of determining by common accord
the amendments to be made to the Treaties.


The amendments shall enter into force after being ratified by all the Member States
in accordance with their respective constitutional requirements.


5. If, two years after the signature of a treaty amending the Treaties, four fifths of the
Member States have ratified it and one or more Member States have encountered difficulties in
proceeding with ratification, the matter shall be referred to the European Council.


Simplified revision procedures


6. The Government of any Member State, the European Parliament or the Commission
may submit to the European Council proposals for revising all or part of the provisions of
Part Three of the Treaty on the Functioning of the European Union relating to the internal
policies and action of the Union.


The European Council may adopt a decision amending all or part of the provisions of
Part Three of the Treaty on the Functioning of the European Union. The European Council
shall act by unanimity after consulting the European Parliament and the Commission, and the
European Central Bank in the case of institutional changes in the monetary area. That decision
shall not enter into force until it is approved by the Member States in accordance with their
respective constitutional requirements.


The decision referred to in the second subparagraph shall not increase the competences
conferred on the Union in the Treaties.


7. Where the Treaty on the Functioning of the European Union or Title V of this Treaty
provides for the Council to act by unanimity in a given area or case, the European Council may
adopt a decision authorising the Council to act by a qualified majority in that area or in that
case. This subparagraph shall not apply to decisions with military implications or those in the
area of defence.
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Where the Treaty on the Functioning of the European Union provides for legislative acts to be
adopted by the Council in accordance with a special legislative procedure, the European Council
may adopt a decision allowing for the adoption of such acts in accordance with the ordinary
legislative procedure.


Any initiative taken by the European Council on the basis of the first or the second
subparagraph shall be notified to the national Parliaments. If a national Parliament makes
known its opposition within six months of the date of such notification, the decision referred
to in the first or the second subparagraph shall not be adopted. In the absence of opposition,
the European Council may adopt the decision.


For the adoption of the decisions referred to in the first and second subparagraphs, the
European Council shall act by unanimity after obtaining the consent of the European
Parliament, which shall be given by a majority of its component members.’.


57) The first paragraph of Article 49 shall be amended as follows:


(a) in the first sentence, the words ‘which respects the principles set out in Article 6(1) may
apply’ shall be replaced by ‘which respects the values referred to in Article 1a and is
committed to promoting them may apply’;


(b) in the second sentence, the words ‘It shall address its application to the Council, which
shall act unanimously’ shall be replaced by ‘The European Parliament and national
Parliaments shall be notified of this application. The applicant State shall address its
application to the Council, which shall act unanimously’; the word ‘assent’ shall be
replaced by ‘consent’ and the words ‘an absolute majority’ shall be replaced by ‘a majority’;


(c) the following sentence shall be added at the end of the paragraph: ‘The conditions of
eligibility agreed upon by the European Council shall be taken into account.’.


58) The following new Article 49 A shall be inserted:


‘Article 49 A


1. Any Member State may decide to withdraw from the Union in accordance with its own
constitutional requirements.


2. A Member State which decides to withdraw shall notify the European Council of its
intention. In the light of the guidelines provided by the European Council, the Union shall
negotiate and conclude an agreement with that State, setting out the arrangements for its
withdrawal, taking account of the framework for its future relationship with the Union. That
agreement shall be negotiated in accordance with Article 188 N(3) of the Treaty on the
Functioning of the European Union. It shall be concluded on behalf of the Union by the
Council, acting by a qualified majority, after obtaining the consent of the European Parliament.


3. The Treaties shall cease to apply to the State in question from the date of entry into force
of the withdrawal agreement or, failing that, two years after the notification referred to in
paragraph 2, unless the European Council, in agreement with the Member State concerned,
unanimously decides to extend this period.
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4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the
Council representing the withdrawing Member State shall not participate in the discussions of
the European Council or Council or in decisions concerning it.


A qualified majority shall be defined in accordance with Article 205(3)(b) of the Treaty on the
Functioning of the European Union.


5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject
to the procedure referred to in Article 49.’.


59) The following Article 49 B shall be inserted:


‘Article 49 B


The Protocols and Annexes to the Treaties shall form an integral part thereof.’.


60) An Article 49 C shall be inserted:


‘Article 49 C


1. The Treaties shall apply to the Kingdom of Belgium, Republic of Bulgaria, the Czech
Republic, the Kingdom of Denmark, the Federal Republic of Germany, the Republic of Estonia,
Ireland, the Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic,
the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of
Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of the Netherlands,
the Republic of Austria, the Republic of Poland, the Portuguese Republic, Romania, the
Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden and
the United Kingdom of Great Britain and Northern Ireland.


2. The territorial scope of the Treaties is specified in Article 311a of the Treaty on the
Functioning of the European Union.’.


61) Article 53 shall be amended as follows:


(a) the first paragraph shall be numbered 1, the languages listed in the second paragraph of
the current Article 53 of the Treaty on European Union shall be added to the list in this
paragraph and the second paragraph shall be deleted;


(b) the following new paragraph 2 shall be added:


‘2. This Treaty may also be translated into any other languages as determined by
Member States among those which, in accordance with their constitutional order, enjoy
official status in all or part of their territory. A certified copy of such translations shall be
provided by the Member States concerned to be deposited in the archives of the Council.’.
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Article 2


The Treaty establishing the European Community shall be amended in accordance with the provisions
of this Article.


1) The title of the Treaty shall be replaced by ‘Treaty on the Functioning of the European Union’.


A. HORIZONTAL AMENDMENTS


2) Throughout the Treaty:


(a) the words ‘Community’ and ‘European Community’ shall be replaced by ‘Union’ and any
necessary grammatical changes shall be made, the words ‘European Communities’ shall
be replaced by ‘European Union’, except in paragraph 6(c) of Article 299, renumbered
paragraph 5(c) of Article 311a. In respect of Article 136, this amendment shall apply
only to the mention of ‘The Community’ at the beginning of the first paragraph;


(b) the words ‘this Treaty’ and ‘the present Treaty’ shall be replaced by ‘the Treaties’, the verb,
where applicable, shall be put in the plural and any necessary grammatical changes shall
be made; this point shall not apply to the third paragraph of Article 182 and to
Articles 312 and 313;


(c) the words ‘the Council [shall], acting in accordance with the procedure referred to in
Article 251’ shall be replaced by ‘the European Parliament and the Council [shall], acting
in accordance with the ordinary legislative procedure’, and the words ‘procedure referred
to in Article 251’ shall be replaced by ‘ordinary legislative procedure’;


(d) the words ‘acting by a qualified majority’ and ‘by a qualified majority’ shall be deleted;


(e) the words ‘Council meeting in the composition of the Heads of State or Government’
shall be replaced by ‘European Council’;


(f) the words ‘institutions or bodies’ and ‘institutions and bodies’ shall be replaced by
‘institutions, bodies, offices or agencies’, except in the first paragraph of Article 193;


(g) the words ‘common market’ shall be replaced by ‘internal market’;


(h) the word ‘ecu’ shall be replaced by ‘euro’;


(i) the words ‘Member States without a derogation’ shall be replaced by ‘Member States
whose currency is the euro’;
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(j) the abbreviation ‘ECB’ shall be replaced by ‘European Central Bank’;


(k) the words ‘Statute of the ESCB’ shall be replaced by ‘Statute of the ESCB and of the ECB’;


(l) The words ‘Committee provided for in Article 114’ and ‘Committee referred to in
Article 114’ shall be replaced by ‘Economic and Financial Committee’;


(m) the words ‘Statute of the Court of Justice’ or ‘Statute of the Court’ shall be replaced by
‘Statute of the Court of Justice of the European Union’;


(n) the words ‘Court of First Instance’ shall be replaced by ‘General Court’;


(o) the words ‘judicial panel’ and ‘judicial panels’ shall be replaced by ‘specialised court’ and
‘specialised courts’ respectively and any necessary grammatical changes shall be made.


3) In the following Articles, the words ‘acting unanimously on a proposal from the Commission’
shall be replaced by ‘acting unanimously in accordance with a special legislative procedure’:


— Article 13, renumbered 16 E, first
paragraph


— Article 19(1)


— Article 19(2)


— Article 22, second paragraph


— Article 93


— Article 94, renumbered 95


— Article 104(14), second subparagraph


— Article 175(2), first subparagraph


4) In the following Articles, the words ‘acting by a simple majority’ shall be inserted after ‘the
Council’:


— Article 130, first paragraph


— Article 144, first paragraph


— Article 208


— Article 209


— Article 213, final paragraph, third
sentence


— Article 216


— Article 284


5) In the following Articles, the words ‘consulting the European Parliament’ shall be replaced by
‘obtaining the consent of the European Parliament’:


— Article 13, renumbered 16 E, first paragraph


— Article 22, second paragraph
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6) In the following Articles, the word ‘institution’ or ‘institutions’ shall be replaced by ‘institution,
body, office or agency’ or ‘institutions, bodies, offices or agencies’, as appropriate, and any
grammatical changes necessary shall be made:


— Article 195(1), second subparagraph


— Article 232, second paragraph


— Article 233, first paragraph:


— Article 234, point (b)


— Article 255(3) which shall become Article 16 A(3), third subparagraph


7) In the following Articles, the words ‘Court of Justice’ shall be replaced by ‘Court of Justice of the
European Union’.


— Article 83(2)(d)


— Article 88(2), second subparagraph


— Article 95, renumbered 94(9)


— Article 195(1)


— Article 225a, sixth paragraph


— Article 226, second paragraph


— Article 227, first paragraph


— Article 228(1), first instance


— Article 229


— Article 229a


— Article 230, first paragraph


— Article 231, first paragraph


— Article 232, first and third paragraphs


— Article 233, first paragraph


— Article 234, first paragraph


— Article 235


— Article 236


— Article 237, introductory sentence


— Article 238


— Article 240


— Article 242, first sentence


— Article 243


— Article 244


— Article 247(9), renumbered (8)


— Article 256, second paragraph


In the following Articles, the words ‘of Justice’ shall be deleted after ‘Court’:


— Article 227, fourth paragraph


— Article 228(1), second instance and


— Article 228(2), second subparagraph


— Article 230, third paragraph


— Article 231, second paragraph


— Article 232, third paragraph


— Article 234, second and third para-
graphs


— Article 237, point (d), third sentence


— Article 242, second sentence


— Article 256, fourth paragraph
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8) In the following Articles, the reference to another Article of the Treaty shall be replaced by the
following reference to an Article of the Treaty on European Union:


— Article 21, third, now fourth, paragraph reference to Article 9 (first reference) and to
Article 53(1) (second reference)


— Article 97b reference to Article 2


— Article 98 reference to Article 2 (first reference)


— Article 105(1), second sentence reference to Article 2


— Article 215, third, now fourth, paragraph reference to Article 9 D(7), first subparagraph.


9) (Does not apply to the English version.)


B. SPECIFIC AMENDMENTS


PREAMBLE


10) In the second recital, the word ‘countries’ shall be replaced by ‘States’ and in the last recital, the
words ‘HAVE DECIDED to create a EUROPEAN COMMUNITY and to this end have designated’
shall be replaced by ‘and to this end HAVE DESIGNATED’.


COMMON PROVISIONS


11) Articles 1 and 2 shall be repealed. The following Article 1a shall be inserted:


‘Article 1a


1. This Treaty organises the functioning of the Union and determines the areas of,
delimitation of, and arrangements for exercising its competences.


2. This Treaty and the Treaty on European Union constitute the Treaties on which the
Union is founded. These two Treaties, which have the same legal value, shall be referred to as
“the Treaties”.’.


17.12.2007 EN Official Journal of the European Union C 306/45







CATEGORIES AND AREAS OF COMPETENCE


12) The following new Title and new Articles 2 A to 2 E shall be inserted:


‘TITLE I


CATEGORIES AND AREAS OF UNION COMPETENCE


Article 2 A


1. When the Treaties confer on the Union exclusive competence in a specific area, only the
Union may legislate and adopt legally binding acts, the Member States being able to do so
themselves only if so empowered by the Union or for the implementation of Union acts.


2. When the Treaties confer on the Union a competence shared with the Member States in
a specific area, the Union and the Member States may legislate and adopt legally binding acts in
that area. The Member States shall exercise their competence to the extent that the Union has
not exercised its competence. The Member States shall again exercise their competence to the
extent that the Union has decided to cease exercising its competence.


3. The Member States shall coordinate their economic and employment policies within
arrangements as determined by this Treaty, which the Union shall have competence to provide.


4. The Union shall have competence, in accordance with the provisions of the Treaty on
European Union, to define and implement a common foreign and security policy, including the
progressive framing of a common defence policy.


5. In certain areas and under the conditions laid down in the Treaties, the Union shall have
competence to carry out actions to support, coordinate or supplement the actions of the
Member States, without thereby superseding their competence in these areas.


Legally binding acts of the Union adopted on the basis of the provisions of the Treaties relating
to these areas shall not entail harmonisation of Member States' laws or regulations.


6. The scope of and arrangements for exercising the Union's competences shall be
determined by the provisions of the Treaties relating to each area.


Article 2 B


1. The Union shall have exclusive competence in the following areas:


(a) customs union;


(b) the establishing of the competition rules necessary for the functioning of the internal
market;
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(c) monetary policy for the Member States whose currency is the euro;


(d) the conservation of marine biological resources under the common fisheries policy;


(e) common commercial policy.


2. The Union shall also have exclusive competence for the conclusion of an international
agreement when its conclusion is provided for in a legislative act of the Union or is necessary
to enable the Union to exercise its internal competence, or insofar as its conclusion may affect
common rules or alter their scope.


Article 2 C


1. The Union shall share competence with the Member States where the Treaties confer on
it a competence which does not relate to the areas referred to in Articles 2 B and 2 E.


2. Shared competence between the Union and the Member States applies in the following
principal areas:


(a) internal market;


(b) social policy, for the aspects defined in this Treaty;


(c) economic, social and territorial cohesion;


(d) agriculture and fisheries, excluding the conservation of marine biological resources;


(e) environment;


(f) consumer protection;


(g) transport;


(h) trans-European networks;


(i) energy;


(j) area of freedom, security and justice;


(k) common safety concerns in public health matters, for the aspects defined in this Treaty.


3. In the areas of research, technological development and space, the Union shall have
competence to carry out activities, in particular to define and implement programmes;
however, the exercise of that competence shall not result in Member States being prevented
from exercising theirs.
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4. In the areas of development cooperation and humanitarian aid, the Union shall have
competence to carry out activities and conduct a common policy; however, the exercise of that
competence shall not result in Member States being prevented from exercising theirs.


Article 2 D


1. The Member States shall coordinate their economic policies within the Union. To this
end, the Council shall adopt measures, in particular broad guidelines for these policies.


Specific provisions shall apply to those Member States whose currency is the euro.


2. The Union shall take measures to ensure coordination of the employment policies of
the Member States, in particular by defining guidelines for these policies.


3. The Union may take initiatives to ensure coordination of Member States' social policies.


Article 2 E


The Union shall have competence to carry out actions to support, coordinate or supplement
the actions of the Member States. The areas of such action shall, at European level, be:


(a) protection and improvement of human health;


(b) industry;


(c) culture;


(d) tourism;


(e) education, vocational training, youth and sport;


(f) civil protection;


(g) administrative cooperation.’.


PROVISIONS HAVING GENERAL APPLICATION


13) The following title and Article 2 F shall be inserted:


‘TITLE II


PROVISIONS HAVING GENERAL APPLICATION


Article 2 F


The Union shall ensure consistency between its policies and activities, taking all of its objectives
into account and in accordance with the principle of conferral of powers.’.
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14) Paragraph 1 of Article 3 shall be repealed. Paragraph 2 shall be left unnumbered, and the words
‘the activities referred to in this Article,’ shall be replaced by ‘its activities,’.


15) The text of Article 4 shall become Article 97b. It shall be amended as set out below in point 85.


16) Article 5 shall be repealed; it shall be replaced by Article 3b of the Treaty on European Union.


17) The following Article 5a shall be inserted:


‘Article 5a


In defining and implementing its policies and activities, the Union shall take into account
requirements linked to the promotion of a high level of employment, the guarantee of adequate
social protection, the fight against social exclusion, and a high level of education, training and
protection of human health.’.


18) The following Article 5b shall be inserted:


‘Article 5b


In defining and implementing its policies and activities, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.’.


19) In Article 6, the words ‘referred to in Article 3’ shall be deleted.


20) An Article 6a shall be inserted, with the wording of Article 153(2).


21) An Article 6b shall be inserted, with the wording of the enacting terms of the Protocol on the
protection and welfare of animals; the word ‘fisheries’ shall be inserted after ‘agriculture’, the
words ‘and research’ shall be replaced by ‘research and technological development and space’,
and the words ‘, since animals are sentient beings,’ shall be inserted after ‘Member States shall’.


22) Articles 7 to 10 shall be repealed. Articles 11 and 11a shall be replaced by Article 10 of the
Treaty on European Union and by Articles 280 A and 280 I of the Treaty on the Functioning of
the European Union, as set out in this Treaty in point 22 of Article 1 above and in point 278
below.


23) The text of Article 12 shall become Article 16 D.


24) The text of Article 13 shall become Article 16 E. It shall be amended as set out below at
point 33.


25) The text of Article 14 shall become Article 22a. It shall be amended as set out below at
point 41.


26) The text of Article 15 shall become Article 22b. It shall be amended as set out below at
point 42.
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27) Article 16 shall be amended as follows:


(a) at the beginning, the words ‘Without prejudice to Articles 73, 86 and 87,’ shall be
replaced by ‘Without prejudice to Article 3a of the Treaty on European Union or to
Articles 73, 86 and 87 of this Treaty,’;


(b) at the end of the sentence, the words ‘and conditions which enable them to fulfil their
missions’ shall be replaced by ‘and conditions, particularly economic and financial
conditions, which enable them to fulfil their missions.’;


(c) the following new sentence shall be added:


‘The European Parliament and the Council, acting by means of regulations in accordance
with the ordinary legislative procedure, shall establish these principles and set these
conditions without prejudice to the competence of Member States, in compliance with the
Treaties, to provide, to commission and to fund such services.’.


28) An Article 16 A shall be inserted, with the wording of Article 255; it shall be amended as
follows:


(a) paragraph 1 shall be preceded by the following text, paragraph 1 being renumbered 3 and
paragraphs 2 and 3 becoming subparagraphs:


‘1. In order to promote good governance and ensure the participation of civil society,
the Union institutions, bodies, offices and agencies shall conduct their work as openly as
possible.


2. The European Parliament shall meet in public, as shall the Council when
considering and voting on a draft legislative act.’;


(b) in paragraph 1, renumbered 3, which shall become the first subparagraph of paragraph 3,
a change shall be made to the French which does not concern the English version. The
words ‘European Parliament, Council and Commission documents’ shall be replaced by
‘documents of the Union institutions, bodies, offices and agencies, whatever their
medium’ and the words ‘paragraphs 2 and 3’ shall be replaced by the words ‘this
paragraph’;


(c) in paragraph 2, which shall become the second subparagraph of paragraph 1,
renumbered 3, the words ‘by means of regulations’ shall be inserted after ‘shall be
determined by the Council’ and the words ‘within two years of the entry into force of the
Treaty of Amsterdam’ shall be deleted;


(d) in paragraph 3, which shall become the third subparagraph of paragraph 1, renumbered 3,
the words ‘referred to above shall elaborate’ shall be replaced by ‘shall ensure that its
proceedings are transparent and shall elaborate’, the words ‘, in accordance with the
regulations referred to in the second subparagraph’ shall be inserted at the end of the
subparagraph and the following two new subparagraphs shall be added:


‘The Court of Justice of the European Union, the European Central Bank and the
European Investment Bank shall be subject to this paragraph only when exercising their
administrative tasks.
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The European Parliament and the Council shall ensure publication of the documents
relating to the legislative procedures under the terms laid down by the regulation referred
to in the second subparagraph.’.


29) An Article 16 B shall be inserted, replacing Article 286:


‘Article 16 B


1. Everyone has the right to the protection of personal data concerning them.


2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall lay down the rules relating to the protection of individuals with
regard to the processing of personal data by Union institutions, bodies, offices and agencies,
and by the Member States when carrying out activities which fall within the scope of Union
law, and the rules relating to the free movement of such data. Compliance with these rules shall
be subject to the control of independent authorities.


The rules adopted on the basis of this Article shall be without prejudice to the specific rules laid
down in Article 25a of the Treaty on European Union.’.


30) The following new Article 16 C shall be inserted:


‘Article 16 C


1. The Union respects and does not prejudice the status under national law of churches
and religious associations or communities in the Member States.


2. The Union equally respects the status under national law of philosophical and non-
confessional organisations.


3. Recognising their identity and their specific contribution, the Union shall maintain an
open, transparent and regular dialogue with these churches and organisations.’.


NON-DISCRIMINATION AND CITIZENSHIP


31) The heading of Part Two shall be replaced by the following heading: ‘NON-DISCRIMINATION
AND CITIZENSHIP OF THE UNION’.


32) An Article 16 D shall be inserted, with the wording of Article 12.


33) An Article 16 E shall be inserted, with the wording of Article 13; in paragraph 2, the words
‘when the Council adopts Community’ shall be replaced by ‘the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, may adopt the basic
principles of the Union's’ and the words at the end of the paragraph ‘it shall act in accordance
with the procedure referred to in Article 251’ shall be deleted.
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34) Article 17 shall be amended as follows:


(a) in paragraph 1, the word ‘complement’ shall be replaced by ‘be additional to’;


(b) paragraph 2 shall be replaced by the following:


‘2. Citizens of the Union shall enjoy the rights and be subject to the duties provided
for in the Treaties. They shall have, inter alia:


(a) the right to move and reside freely within the territory of the Member States;


(b) the right to vote and to stand as candidates in elections to the European Parliament
and in municipal elections in their Member State of residence, under the same
conditions as nationals of that State;


(c) the right to enjoy, in the territory of a third country in which the Member State of
which they are nationals is not represented, the protection of the diplomatic and
consular authorities of any Member State on the same conditions as the nationals of
that State;


(d) the right to petition the European Parliament, to apply to the European Ombudsman,
and to address the institutions and advisory bodies of the Union in any of the Treaty
languages and to obtain a reply in the same language.


These rights shall be exercised in accordance with the conditions and limits defined by the
Treaties and by the measures adopted thereunder.’.


35) Article 18 shall be amended as follows:


(a) in paragraph 2, the words ‘the Council may adopt’ shall be replaced by ‘the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure,
may adopt’ and the last sentence shall be deleted;


(b) paragraph 3 shall be replaced by the following:


‘3. For the same purposes as those referred to in paragraph 1 and if the Treaties have
not provided the necessary powers, the Council, acting in accordance with a special
legislative procedure, may adopt measures concerning social security or social protection.
The Council shall act unanimously after consulting the European Parliament.’.
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36) In Article 20, the words ‘establish the necessary rules among themselves and’ shall be replaced
by ‘adopt the necessary provisions and’. The following new paragraph shall be added:


‘The Council, acting in accordance with a special legislative procedure and after consulting the
European Parliament, may adopt directives establishing the coordination and cooperation
measures necessary to facilitate such protection.’.


37) In Article 21, the following new first paragraph shall be inserted:


‘The European Parliament and the Council, acting by means of regulations in accordance with
the ordinary legislative procedure, shall adopt the provisions for the procedures and conditions
required for a citizens' initiative within the meaning of Article 8 B of the Treaty on European
Union, including the minimum number of Member States from which such citizens must
come.’.


38) In Article 22, second paragraph, the words ‘the rights laid down in this Part, which it shall
recommend to the Member States for adoption in accordance with their respective
constitutional requirements’ shall be replaced by ‘the rights listed in Article 17(2). These
provisions shall enter into force after their approval by the Member States in accordance with
their respective constitutional requirements.’.


39) In the heading of Part Three, the words ‘AND INTERNAL ACTIONS’ shall be inserted after
‘POLICIES’.


INTERNAL MARKET


40) A Title I, with the heading ‘THE INTERNAL MARKET’ shall be inserted at the beginning of Part
Three.


41) An Article 22a shall be inserted, with the wording of Article 14. Paragraph 1 shall be replaced
by the following:


‘1. The Union shall adopt measures with the aim of establishing or ensuring the
functioning of the internal market, in accordance with the relevant provisions of the Treaties.’.


42) An Article 22b shall be inserted, with the wording of Article 15. In the first paragraph, the
words ‘during the period of establishment’ shall be replaced by ‘for the establishment’.


43) Title I on the free movement of goods shall become Title Ia.


44) In Article 23(1), the words ‘shall be based upon’ shall be replaced by ‘shall comprise’.


45) A Chapter Ia entitled ‘CUSTOMS COOPERATION’ shall be inserted after Article 27, and an
Article 27a shall be inserted with the wording of Article 135, the last sentence of that Article
being deleted.
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AGRICULTURE AND FISHERIES


46) In the heading of Title II, the words ‘AND FISHERIES’ shall be added.


47) Article 32 shall be amended as follows:


(a) in paragraph 1, the following new first subparagraph shall be inserted:


‘1. The Union shall define and implement a common agriculture and fisheries policy.’,
the current text of paragraph 1 shall become the second subparagraph.


In the second subparagraph, the word ‘, fisheries’ shall be inserted after ‘agriculture’ in the
first sentence and the following sentence shall be added as the last sentence of the
subparagraph: ‘References to the common agricultural policy or to agriculture, and the
use of the term “agricultural”, shall be understood as also referring to fisheries, having
regard to the specific characteristics of this sector.’


(b) in paragraph 2, the words ‘and functioning’ shall be inserted after the word
‘establishment’.


(c) in paragraph 3, the words ‘to this Treaty’ shall be deleted.


48) Article 36 shall be amended as follows:


(a) in the first paragraph, the words ‘the European Parliament and’ shall be inserted before
‘the Council’ and the words ‘and (3)’ shall be deleted;


(b) in the second paragraph, the introductory sentence shall be replaced by the following:
‘The Council, on a proposal from the Commission, may authorise the granting of aid:’.


49) Article 37 shall be amended as follows:


(a) paragraph 1 shall be deleted;


(b) paragraph 2 shall be renumbered 1; the words ‘Having taken into account the work of the
Conference provided for in paragraph 1, after consulting the Economic and Social
Committee and within two years of the entry into force of the Treaty, the Commission
shall submit proposals’ shall be replaced by ‘The Commission shall submit proposals’, and
the third subparagraph shall be deleted;


(c) the following paragraphs shall be inserted as new paragraphs 2 and 3, and the remaining
paragraphs shall be renumbered accordingly:


‘2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee, shall
establish the common organisation of agricultural markets provided for in Article 34(1)
and the other provisions necessary for the pursuit of the objectives of the common
agricultural policy and the common fisheries policy;
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3. The Council, on a proposal from the Commission, shall adopt measures on fixing
prices, levies, aid and quantitative limitations and on the fixing and allocation of fishing
opportunities.’;


(d) in the introductory words to paragraph 3 renumbered 4, the words ‘The Council may,
acting by a qualified majority and in accordance with paragraph 2, replace the national
market organisations by the common organisation’ shall be replaced by ‘In accordance
with paragraph 2, the national market organisations may be replaced by the common
organisation’;


(e) at the beginning of paragraph 4 renumbered 5, a change shall be made to the French
which does not concern the English version.


FREE MOVEMENT OF WORKERS


50) In Article 39(3)(d), the word ‘implementing’ shall be deleted.


51) Article 42 shall be amended as follows:


(a) in the first paragraph, the words ‘migrant workers and their dependants:’ shall be replaced
by ‘employed and self-employed migrant workers and their dependants:’;


(b) the last paragraph shall be replaced by the following:


‘Where a member of the Council declares that a draft legislative act referred to in the first
subparagraph would affect important aspects of its social security system, including its
scope, cost or financial structure, or would affect the financial balance of that system, it
may request that the matter be referred to the European Council. In that case, the ordinary
legislative procedure shall be suspended. After discussion, the European Council shall,
within four months of this suspension, either:


(a) refer the draft back to the Council, which shall terminate the suspension of the
ordinary legislative procedure; or


(b) take no action or request the Commission to submit a new proposal; in that case, the
act originally proposed shall be deemed not to have been adopted.’.


FREEDOM OF ESTABLISHMENT


52) In Article 44(2), the words ‘The European Parliament,’ shall be inserted at the beginning of the
paragraph.


53) In Article 45, second paragraph, the words ‘The Council may, acting by a qualified majority on
a proposal from the Commission,’ shall be replaced by ‘The European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, may’.
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54) Article 47 shall be amended as follows:


(a) the following phrase shall be added at the end of paragraph 1: ‘and for the coordination of
the provisions laid down by law, regulation or administrative action in Member States
concerning the taking-up and pursuit of activities as self-employed persons.’;


(b) paragraph 2 shall be deleted and paragraph 3 shall be renumbered 2; a change shall be
made to the French which does not concern the English version.


55) An Article 48a shall be inserted, with the wording of Article 294.


SERVICES


56) Article 49 shall be amended as follows:


(a) in the first paragraph, the words ‘State of the Community’ shall be replaced by ‘Member
State’;


(b) in the second paragraph, the words ‘The Council may, acting by a qualified majority on a
proposal from the Commission, extend’ shall be replaced by ‘The European Parliament
and the Council, acting in accordance with the ordinary legislative procedure, may
extend’.


57) In Article 50, third paragraph, the words ‘the State’ shall be replaced by ‘the Member State’.


58) In Article 52(1), the words ‘the Council shall, on a proposal from the Commission and after
consulting the Economic and Social Committee and the European Parliament, issue ’ shall be
replaced by ‘the European Parliament and the Council, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee, shall issue’.


59) In Article 53, the words ‘declare their readiness to’ shall be replaced by ‘shall endeavour to’.


CAPITAL


60) In Article 57(2), the words ‘the Council may, acting by a qualified majority on a proposal from
the Commission, adopt measures’ shall be replaced by ‘the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, shall adopt the measures ’
and the last sentence of paragraph 2 shall become paragraph 3, reading as follows:


‘3. Notwithstanding paragraph 2, only the Council, acting in accordance with a special
legislative procedure, may unanimously, and after consulting the European Parliament, adopt
measures which constitute a step backwards in Union law as regards the liberalisation of the
movement of capital to or from third countries.’
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61) In Article 58, the following new paragraph 4 shall be added:


‘4. In the absence of measures pursuant to Article 57(3), the Commission or, in the
absence of a Commission decision within three months from the request of the Member State
concerned, the Council, may adopt a decision stating that restrictive tax measures adopted by a
Member State concerning one or more third countries are to be considered compatible with
the Treaties insofar as they are justified by one of the objectives of the Union and compatible
with the proper functioning of the internal market. The Council shall act unanimously on
application by a Member State.’.


62) Article 60 shall become Article 61 H. It shall be amended as set out below in point 64.


AREA OF FREEDOM, SECURITY AND JUSTICE;


63) A Title IV, with the heading ‘AREA OF FREEDOM, SECURITY AND JUSTICE’, shall replace the
Title IV on visas, asylum, immigration, and other policies related to free movement of persons.
Title IV shall contain the following Chapters:


Chapter 1: General provisions


Chapter 2: Policies on border checks, asylum and immigration


Chapter 3: Judicial cooperation in civil matters


Chapter 4: Judicial cooperation in criminal matters


Chapter 5: Police cooperation.


GENERAL PROVISIONS


64) Article 61 shall be replaced by the following Chapter 1 and Articles 61 to 61 I. Article 61 shall
also replace the current Article 29 of the Treaty on European Union, Article 61 D shall replace
Article 36 thereof, Article 61 E shall replace Article 64(1) of the Treaty establishing the
European Community and the current Article 33 of the Treaty on European Union,
Article 61G shall replace Article 66 of the Treaty establishing the European Community and
Article 61 H shall take over Article 60 thereof, as set out in point 62 above:


‘CHAPTER 1


GENERAL PROVISIONS


Article 61


1. The Union shall constitute an area of freedom, security and justice with respect for
fundamental rights and the different legal systems and traditions of the Member States.
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2. It shall ensure the absence of internal border controls for persons and shall frame a
common policy on asylum, immigration and external border control, based on solidarity
between Member States, which is fair towards third-country nationals. For the purpose of this
Title, stateless persons shall be treated as third-country nationals.


3. The Union shall endeavour to ensure a high level of security through measures to
prevent and combat crime, racism and xenophobia, and through measures for coordination
and cooperation between police and judicial authorities and other competent authorities, as
well as through the mutual recognition of judgments in criminal matters and, if necessary,
through the approximation of criminal laws.


4. The Union shall facilitate access to justice, in particular through the principle of mutual
recognition of judicial and extrajudicial decisions in civil matters.


Article 61 A


The European Council shall define the strategic guidelines for legislative and operational
planning within the area of freedom, security and justice.


Article 61 B


National Parliaments ensure that the proposals and legislative initiatives submitted under
Chapters 4 and 5 comply with the principle of subsidiarity, in accordance with the
arrangements laid down by the Protocol on the application of the principles of subsidiarity and
proportionality.


Article 61 C


Without prejudice to Articles 226, 227 and 228, the Council may, on a proposal from the
Commission, adopt measures laying down the arrangements whereby Member States, in
collaboration with the Commission, conduct objective and impartial evaluation of the
implementation of the Union policies referred to in this Title by Member States' authorities, in
particular in order to facilitate full application of the principle of mutual recognition. The
European Parliament and national Parliaments shall be informed of the content and results of
the evaluation.


Article 61 D


A standing committee shall be set up within the Council in order to ensure that operational
cooperation on internal security is promoted and strengthened within the Union. Without
prejudice to Article 207, it shall facilitate coordination of the action of Member States'
competent authorities. Representatives of the Union bodies, offices and agencies concerned
may be involved in the proceedings of this committee. The European Parliament and national
Parliaments shall be kept informed of the proceedings.


Article 61 E


This Title shall not affect the exercise of the responsibilities incumbent upon Member States
with regard to the maintenance of law and order and the safeguarding of internal security.
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Article 61 F


It shall be open to Member States to organise between themselves and under their
responsibility such forms of cooperation and coordination as they deem appropriate between
the competent departments of their administrations responsible for safeguarding national
security.


Article 61 G


The Council shall adopt measures to ensure administrative cooperation between the relevant
departments of the Member States in the areas covered by this Title, as well as between those
departments and the Commission. It shall act on a Commission proposal, subject to
Article 61 I, and after consulting the European Parliament.


Article 61 H


Where necessary to achieve the objectives set out in Article 61, as regards preventing and
combating terrorism and related activities, the European Parliament and the Council, acting by
means of regulations in accordance with the ordinary legislative procedure, shall define a
framework for administrative measures with regard to capital movements and payments, such
as the freezing of funds, financial assets or economic gains belonging to, or owned or held by,
natural or legal persons, groups or non-State entities.


The Council, on a proposal from the Commission, shall adopt measures to implement the
framework referred to in the first paragraph.


The acts referred to in this Article shall include necessary provisions on legal safeguards.


Article 61 I


The acts referred to in Chapters 4 and 5, together with the measures referred to in Article 61 G
which ensure administrative cooperation in the areas covered by these Chapters, shall be
adopted:


(a) on a proposal from the Commission, or


(b) on the initiative of a quarter of the Member States.’.


BORDER CHECKS, ASYLUM AND IMMIGRATION


65) Articles 62 to 64 shall be replaced by the following Chapter 2 and Articles 62 to 63b.
Article 62 shall replace Article 62, paragraphs 1 and 2 of Article 63 shall replace points 1 and
2 of Article 63, paragraph 3 of Article 63 shall replace paragraph 2 of Article 64 and
Article 63a shall replace points 3 and 4 of Article 63:


17.12.2007 EN Official Journal of the European Union C 306/59







‘CHAPTER 2


POLICIES ON BORDER CHECKS, ASYLUM AND IMMIGRATION


Article 62


1. The Union shall develop a policy with a view to:


(a) ensuring the absence of any controls on persons, whatever their nationality, when crossing
internal borders;


(b) carrying out checks on persons and efficient monitoring of the crossing of external
borders;


(c) the gradual introduction of an integrated management system for external borders.


2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures concerning:


(a) the common policy on visas and other short-stay residence permits;


(b) the checks to which persons crossing external borders are subject;


(c) the conditions under which nationals of third countries shall have the freedom to travel
within the Union for a short period;


(d) any measure necessary for the gradual establishment of an integrated management system
for external borders;


(e) the absence of any controls on persons, whatever their nationality, when crossing internal
borders.


3. If action by the Union should prove necessary to facilitate the exercise of the right
referred to in Article 17(2)(a), and if the Treaties have not provided the necessary powers, the
Council, acting in accordance with a special legislative procedure, may adopt provisions
concerning passports, identity cards, residence permits or any other such document. The
Council shall act unanimously after consulting the European Parliament.


4. This Article shall not affect the competence of the Member States concerning the
geographical demarcation of their borders, in accordance with international law.


Article 63


1. The Union shall develop a common policy on asylum, subsidiary protection and
temporary protection with a view to offering appropriate status to any third-country national
requiring international protection and ensuring compliance with the principle of non-
refoulement. This policy must be in accordance with the Geneva Convention of 28 July 1951
and the Protocol of 31 January 1967 relating to the status of refugees, and other relevant
treaties.
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2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures for a common
European asylum system comprising:


(a) a uniform status of asylum for nationals of third countries, valid throughout the Union;


(b) a uniform status of subsidiary protection for nationals of third countries who, without
obtaining European asylum, are in need of international protection;


(c) a common system of temporary protection for displaced persons in the event of a massive
inflow;


(d) common procedures for the granting and withdrawing of uniform asylum or subsidiary
protection status;


(e) criteria and mechanisms for determining which Member State is responsible for
considering an application for asylum or subsidiary protection;


(f) standards concerning the conditions for the reception of applicants for asylum or
subsidiary protection;


(g) partnership and cooperation with third countries for the purpose of managing inflows of
people applying for asylum or subsidiary or temporary protection.


3. In the event of one or more Member States being confronted by an emergency situation
characterised by a sudden inflow of nationals of third countries, the Council, on a proposal
from the Commission, may adopt provisional measures for the benefit of the Member State(s)
concerned. It shall act after consulting the European Parliament.


Article 63a


1. The Union shall develop a common immigration policy aimed at ensuring, at all stages,
the efficient management of migration flows, fair treatment of third-country nationals residing
legally in Member States, and the prevention of, and enhanced measures to combat, illegal
immigration and trafficking in human beings.


2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures in the following areas:


(a) the conditions of entry and residence, and standards on the issue by Member States of
long-term visas and residence permits, including those for the purpose of family
reunification;


(b) the definition of the rights of third-country nationals residing legally in a Member State,
including the conditions governing freedom of movement and of residence in other
Member States;
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(c) illegal immigration and unauthorised residence, including removal and repatriation of
persons residing without authorisation;


(d) combating trafficking in persons, in particular women and children.


3. The Union may conclude agreements with third countries for the readmission to their
countries of origin or provenance of third-country nationals who do not or who no longer
fulfil the conditions for entry, presence or residence in the territory of one of the Member
States.


4. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, may establish measures to provide incentives and support for the action
of Member States with a view to promoting the integration of third-country nationals residing
legally in their territories, excluding any harmonisation of the laws and regulations of the
Member States.


5. This Article shall not affect the right of Member States to determine volumes of
admission of third-country nationals coming from third countries to their territory in order to
seek work, whether employed or self-employed.


Article 63b


The policies of the Union set out in this Chapter and their implementation shall be governed by
the principle of solidarity and fair sharing of responsibility, including its financial implications,
between the Member States. Whenever necessary, the Union acts adopted pursuant to this
Chapter shall contain appropriate measures to give effect to this principle.’.


JUDICIAL COOPERATION IN CIVIL MATTERS


66) Article 65 shall be replaced by the following Chapter 3 and Article 65:


‘CHAPTER 3


JUDICIAL COOPERATION IN CIVIL MATTERS


Article 65


1. The Union shall develop judicial cooperation in civil matters having cross-border
implications, based on the principle of mutual recognition of judgments and of decisions in
extrajudicial cases. Such cooperation may include the adoption of measures for the
approximation of the laws and regulations of the Member States.


2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures, particularly when
necessary for the proper functioning of the internal market, aimed at ensuring:


(a) the mutual recognition and enforcement between Member States of judgments and of
decisions in extrajudicial cases;
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(b) the cross-border service of judicial and extrajudicial documents;


(c) the compatibility of the rules applicable in the Member States concerning conflict of laws
and of jurisdiction;


(d) cooperation in the taking of evidence;


(e) effective access to justice;


(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the
Member States;


(g) the development of alternative methods of dispute settlement;


(h) support for the training of the judiciary and judicial staff.


3. Notwithstanding paragraph 2, measures concerning family law with cross-border
implications shall be established by the Council, acting in accordance with a special legislative
procedure. The Council shall act unanimously after consulting the European Parliament.


The Council, on a proposal from the Commission, may adopt a decision determining those
aspects of family law with cross-border implications which may be the subject of acts adopted
by the ordinary legislative procedure. The Council shall act unanimously after consulting the
European Parliament.


The proposal referred to in the second subparagraph shall be notified to the national
Parliaments. If a national Parliament makes known its opposition within six months of the date
of such notification, the decision shall not be adopted. In the absence of opposition, the
Council may adopt the decision.’.


JUDICIAL COOPERATION IN CRIMINAL MATTERS


67) Article 66 shall be replaced by Article 61 G, as set out in point 64 above, and Articles 67 to 69
shall be repealed. The following Chapter 4 and Articles 69 A to 69 E shall be inserted.
Articles 69 A, 69 B and 69 D shall replace the current Article 31 of the Treaty on European
Union, as set out above in point 51 of Article 1 of this Treaty:


‘CHAPTER 4


JUDICIAL COOPERATION IN CRIMINAL MATTERS


Article 69 A


1. Judicial cooperation in criminal matters in the Union shall be based on the principle of
mutual recognition of judgments and judicial decisions and shall include the approximation of
the laws and regulations of the Member States in the areas referred to in paragraph 2 and in
Article 69 B.
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The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall adopt measures to:


(a) lay down rules and procedures for ensuring recognition throughout the Union of all forms
of judgments and judicial decisions;


(b) prevent and settle conflicts of jurisdiction between Member States;


(c) support the training of the judiciary and judicial staff;


(d) facilitate cooperation between judicial or equivalent authorities of the Member States in
relation to proceedings in criminal matters and the enforcement of decisions.


2. To the extent necessary to facilitate mutual recognition of judgments and judicial
decisions and police and judicial cooperation in criminal matters having a cross-border
dimension, the European Parliament and the Council may, by means of directives adopted in
accordance with the ordinary legislative procedure, establish minimum rules. Such rules shall
take into account the differences between the legal traditions and systems of the Member
States.


They shall concern:


(a) mutual admissibility of evidence between Member States;


(b) the rights of individuals in criminal procedure;


(c) the rights of victims of crime;


(d) any other specific aspects of criminal procedure which the Council has identified in
advance by a decision; for the adoption of such a decision, the Council shall act
unanimously after obtaining the consent of the European Parliament.


Adoption of the minimum rules referred to in this paragraph shall not prevent Member States
from maintaining or introducing a higher level of protection for individuals.


3. Where a member of the Council considers that a draft directive as referred to in
paragraph 2 would affect fundamental aspects of its criminal justice system, it may request that
the draft directive be referred to the European Council. In that case, the ordinary legislative
procedure shall be suspended. After discussion, and in case of a consensus, the European
Council shall, within four months of this suspension, refer the draft back to the Council, which
shall terminate the suspension of the ordinary legislative procedure.


Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft directive concerned, they shall notify
the European Parliament, the Council and the Commission accordingly. In such a case, the
authorisation to proceed with enhanced cooperation referred to in Article 10(2) of the Treaty
on European Union and Article 280 D(1) of this Treaty shall be deemed to be granted and the
provisions on enhanced cooperation shall apply.
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Article 69 B


1. The European Parliament and the Council may, by means of directives adopted in
accordance with the ordinary legislative procedure, establish minimum rules concerning the
definition of criminal offences and sanctions in the areas of particularly serious crime with a
cross-border dimension resulting from the nature or impact of such offences or from a special
need to combat them on a common basis.


These areas of crime are the following: terrorism, trafficking in human beings and sexual
exploitation of women and children, illicit drug trafficking, illicit arms trafficking, money
laundering, corruption, counterfeiting of means of payment, computer crime and
organised crime.


On the basis of developments in crime, the Council may adopt a decision identifying other
areas of crime that meet the criteria specified in this paragraph. It shall act unanimously after
obtaining the consent of the European Parliament.


2. If the approximation of criminal laws and regulations of the Member States proves
essential to ensure the effective implementation of a Union policy in an area which has been
subject to harmonisation measures, directives may establish minimum rules with regard to the
definition of criminal offences and sanctions in the area concerned. Such directives shall be
adopted by the same ordinary or special legislative procedure as was followed for the adoption
of the harmonisation measures in question, without prejudice to Article 61 I.


3. Where a member of the Council considers that a draft directive as referred to in
paragraph 1 or 2 would affect fundamental aspects of its criminal justice system, it may request
that the draft directive be referred to the European Council. In that case, the ordinary legislative
procedure shall be suspended. After discussion, and in case of a consensus, the European
Council shall, within four months of this suspension, refer the draft back to the Council, which
shall terminate the suspension of the ordinary legislative procedure.


Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft directive concerned, they shall notify
the European Parliament, the Council and the Commission accordingly. In such a case, the
authorisation to proceed with enhanced cooperation referred to in Article 10(2) of the Treaty
on European Union and Article 280 D(1) of this Treaty shall be deemed to be granted and the
provisions on enhanced cooperation shall apply.


Article 69 C


The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, may establish measures to promote and support the action of Member States in the
field of crime prevention, excluding any harmonisation of the laws and regulations of the
Member States.
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Article 69 D


1. Eurojust's mission shall be to support and strengthen coordination and cooperation
between national investigating and prosecuting authorities in relation to serious crime affecting
two or more Member States or requiring a prosecution on common bases, on the basis of
operations conducted and information supplied by the Member States' authorities and by
Europol.


In this context, the European Parliament and the Council, by means of regulations adopted in
accordance with the ordinary legislative procedure, shall determine Eurojust's structure,
operation, field of action and tasks. These tasks may include:


(a) the initiation of criminal investigations, as well as proposing the initiation of prosecutions
conducted by competent national authorities, particularly those relating to offences against
the financial interests of the Union;


(b) the coordination of investigations and prosecutions referred to in point (a);


(c) the strengthening of judicial cooperation, including by resolution of conflicts of
jurisdiction and by close cooperation with the European Judicial Network.


These regulations shall also determine arrangements for involving the European Parliament and
national Parliaments in the evaluation of Eurojust's activities.


2. In the prosecutions referred to in paragraph 1, and without prejudice to Article 69 E,
formal acts of judicial procedure shall be carried out by the competent national officials.


Article 69 E


1. In order to combat crimes affecting the financial interests of the Union, the Council, by
means of regulations adopted in accordance with a special legislative procedure, may establish a
European Public Prosecutor's Office from Eurojust. The Council shall act unanimously after
obtaining the consent of the European Parliament.


In the absence of unanimity, a group of at least nine Member States may request that the draft
regulation be referred to the European Council. In that case, the procedure in the Council shall
be suspended. After discussion, and in case of a consensus, the European Council shall, within
four months of this suspension, refer the draft back to the Council for adoption.


Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft regulation concerned, they shall notify
the European Parliament, the Council and the Commission accordingly. In such a case, the
authorisation to proceed with enhanced cooperation referred to in Article 10(2) of the Treaty
on European Union and Article 280 D(1) of this Treaty shall be deemed to be granted and the
provisions on enhanced cooperation shall apply.
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2. The European Public Prosecutor's Office shall be responsible for investigating,
prosecuting and bringing to judgment, where appropriate in liaison with Europol, the
perpetrators of, and accomplices in, offences against the Union's financial interests, as
determined by the regulation provided for in paragraph 1. It shall exercise the functions of
prosecutor in the competent courts of the Member States in relation to such offences.


3. The regulations referred to in paragraph 1 shall determine the general rules applicable to
the European Public Prosecutor's Office, the conditions governing the performance of its
functions, the rules of procedure applicable to its activities, as well as those governing the
admissibility of evidence, and the rules applicable to the judicial review of procedural measures
taken by it in the performance of its functions.


4. The European Council may, at the same time or subsequently, adopt a decision
amending paragraph 1 in order to extend the powers of the European Public Prosecutor's
Office to include serious crime having a cross-border dimension and amending accordingly
paragraph 2 as regards the perpetrators of, and accomplices in, serious crimes affecting more
than one Member State. The European Council shall act unanimously after obtaining the
consent of the European Parliament and after consulting the Commission.’.


POLICE COOPERATION


68) The following Chapter 5 and Articles 69 F, 69 G and 69 H shall be inserted. Articles 69 F and
69 G shall replace the current Article 30 of the Treaty on European Union, and Article 69 H
shall replace Article 32 thereof, as set out above in point 51 of Article 1 of this Treaty:


‘CHAPTER 5


POLICE COOPERATION


Article 69 F


1. The Union shall establish police cooperation involving all the Member States' competent
authorities, including police, customs and other specialised law enforcement services in relation
to the prevention, detection and investigation of criminal offences.


2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, may establish measures concerning:


(a) the collection, storage, processing, analysis and exchange of relevant information;


(b) support for the training of staff, and cooperation on the exchange of staff, on equipment
and on research into crime-detection;


(c) common investigative techniques in relation to the detection of serious forms of organised
crime.


3. The Council, acting in accordance with a special legislative procedure, may establish
measures concerning operational cooperation between the authorities referred to in this
Article. The Council shall act unanimously after consulting the European Parliament.
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In case of the absence of unanimity in the Council, a group of at least nine Member States may
request that the draft measures be referred to the European Council. In that case, the procedure
in the Council shall be suspended. After discussion, and in case of a consensus, the European
Council shall, within four months of this suspension, refer the draft back to the Council for
adoption.


Within the same timeframe, in case of disagreement, and if at least nine Member States wish to
establish enhanced cooperation on the basis of the draft measures concerned, they shall notify
the European Parliament, the Council and the Commission accordingly. In such a case, the
authorisation to proceed with enhanced cooperation referred to in Article 10(2) of the Treaty
on European Union and Article 280 D(1) of this Treaty shall be deemed to be granted and the
provisions on enhanced cooperation shall apply.


The specific procedure provided for in the second and third subparagraphs shall not apply to
acts which constitute a development of the Schengen acquis.


Article 69 G


1. Europol's mission shall be to support and strengthen action by the Member States'
police authorities and other law enforcement services and their mutual cooperation in
preventing and combating serious crime affecting two or more Member States, terrorism and
forms of crime which affect a common interest covered by a Union policy.


2. The European Parliament and the Council, by means of regulations adopted in
accordance with the ordinary legislative procedure, shall determine Europol's structure,
operation, field of action and tasks. These tasks may include:


(a) the collection, storage, processing, analysis and exchange of information, in particular that
forwarded by the authorities of the Member States or third countries or bodies;


(b) the coordination, organisation and implementation of investigative and operational action
carried out jointly with the Member States' competent authorities or in the context of joint
investigative teams, where appropriate in liaison with Eurojust.


These regulations shall also lay down the procedures for scrutiny of Europol's activities by the
European Parliament, together with national Parliaments.


3. Any operational action by Europol must be carried out in liaison and in agreement with
the authorities of the Member State or States whose territory is concerned. The application of
coercive measures shall be the exclusive responsibility of the competent national authorities.


Article 69 H


The Council, acting in accordance with a special legislative procedure, shall lay down the
conditions and limitations under which the competent authorities of the Member States
referred to in Articles 69 A and 69 F may operate in the territory of another Member State in
liaison and in agreement with the authorities of that State. The Council shall act unanimously
after consulting the European Parliament.’.
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TRANSPORT


69) In Article 70, the words ‘of this Treaty’ shall be replaced by ‘of the Treaties’ and the words ‘by
Member States’ shall be deleted.


70) In Article 71, paragraph 2 shall be replaced by the following:


‘2. When the measures referred to in paragraph 1 are adopted, account shall be taken of
cases where their application might seriously affect the standard of living and level of
employment in certain regions, and the operation of transport facilities.’.


71) At the beginning of Article 72, the words ‘, without the unanimous approval of the Council,’
shall be replaced by ‘, unless the Council has unanimously adopted a measure granting a
derogation,’.


72) Article 75 shall be amended as follows:


(a) in paragraph 1, the words ‘shall be abolished’ shall be replaced by ‘shall be prohibited’;


(b) in paragraph 2, the words ‘the Council’ shall be replaced by ‘the European Parliament and
the Council’;


(c) in the first subparagraph of paragraph 3, the words ‘the Economic and Social Committee’
shall be replaced by ‘the European Parliament and the Economic and Social Committee’.


73) In Article 78, the following sentence shall be added:


‘Five years after the entry into force of the Treaty of Lisbon, the Council, acting on a proposal
from the Commission, may adopt a decision repealing this Article.’.


74) In Article 79, the phrase ‘without prejudice to the powers of the Economic and Social
Committee’ shall be deleted.


75) In Article 80, paragraph 2 shall be replaced by the following:


‘2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, may lay down appropriate provisions for sea and air transport. They shall
act after consulting the Economic and Social Committee and the Committee of the Regions.’.


RULES ON COMPETITION


76) In Article 85, the following new paragraph 3 shall be added:


‘3. The Commission may adopt regulations relating to the categories of agreement in
respect of which the Council has adopted a regulation or a directive pursuant to Arti-
cle 83(2)(b).’.
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77) Article 87 shall be amended as follows:


(a) in paragraph 2, the following sentence shall be added at the end of point (c):


‘Five years after the entry into force of the Treaty of Lisbon, the Council, acting on a
proposal from the Commission, may adopt a decision repealing this point.’;


(b) in paragraph 3, the following words shall be added at the end of point (a): ‘, and of the
regions referred to in Article 299, in view of their structural, economic and social
situation;’.


78) In Article 88, the following new paragraph 4 shall be added:


‘4. The Commission may adopt regulations relating to the categories of State aid that the
Council has, pursuant to Article 89, determined may be exempted from the procedure
provided for by paragraph 3 of this Article.’.


TAX PROVISIONS


79) At the end of Article 93, the words ‘within the time limit laid down in Article 14’ shall be
replaced by ‘and to avoid distortion of competition.’.


APPROXIMATION OF LAWS


80) The order of Articles 94 and 95 shall be reversed. Article 94 shall be renumbered 95 and
Article 95 shall be renumbered 94.


81) Article 95, renumbered 94, shall be amended as follows:


(a) at the beginning of paragraph 1, the words ‘By way of derogation from Article 94 and’
shall be deleted;


(b) at the beginning of paragraph 4, the words ‘If, after the adoption by the Council or by the
Commission of a harmonisation measure,’ shall be replaced by ‘If, after the adoption of a
harmonisation measure by the European Parliament and the Council, by the Council or by
the Commission,’;


(c) at the beginning of paragraph 5, the words ‘Moreover, without prejudice to paragraph 4,
if, after the adoption by the Council or by the Commission of a harmonisation measure,’
shall be replaced by ‘Moreover, without prejudice to paragraph 4, if, after the adoption of
a harmonisation measure by the European Parliament and the Council, by the Council or
by the Commission,’;


(d) in paragraph 10, the words ‘Community control procedure’ shall be replaced by ‘Union
control procedure’.


82) In Article 94, renumbered 95, the words ‘Without prejudice to Article 94,’ shall be inserted at
the beginning.
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83) In Article 96, second paragraph, first sentence, the words ‘, the Council shall, on a proposal
from the Commission, acting by a qualified majority, issue’ shall be replaced by ‘, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall
issue’. The second sentence shall be replaced by ‘Any other appropriate measures provided for
in the Treaties may be adopted.’.


INTELLECTUAL PROPERTY


84) The following new Article 97a shall be inserted as the final article of Title VI:


‘Article 97a


In the context of the establishment and functioning of the internal market, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall
establish measures for the creation of European intellectual property rights to provide uniform
protection of intellectual property rights throughout the Union and for the setting up of
centralised Union-wide authorisation, coordination and supervision arrangements.


The Council, acting in accordance with a special legislative procedure, shall by means of
regulations establish language arrangements for the European intellectual property rights. The
Council shall act unanimously after consulting the European Parliament.’.


ECONOMIC AND MONETARY POLICY


85) An Article 97b shall be inserted as the first article of Title VII, with the wording of Article 4; it
shall be amended as follows:


(a) in paragraph 1, the words ‘and in accordance with the timetable set out therein’ shall be
deleted;


(b) in paragraph 2, the words ‘Concurrently with the foregoing, and as provided in this Treaty
and in accordance with the timetable and the procedures set out therein, these activities
shall include the irrevocable fixing of exchange rates leading to the introduction of a single
currency, the ecu,’ shall be replaced by ‘Concurrently with the foregoing, and as provided
in the Treaties and in accordance with the procedures set out therein, these activities shall
include a single currency, the euro,’.


86) Article 99 shall be amended as follows:


(a) in paragraph 4, the first sentence of the first subparagraph shall be replaced by the
following two sentences:


‘Where it is established, under the procedure referred to in paragraph 3, that the
economic policies of a Member State are not consistent with the broad guidelines referred
to in paragraph 2 or that they risk jeopardising the proper functioning of economic and
monetary union, the Commission may address a warning to the Member State concerned.
The Council, on a recommendation from the Commission, may address the necessary
recommendations to the Member State concerned.’;
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(b) the second subparagraph of paragraph 4 shall become paragraph 5 and the current
paragraph 5 shall be renumbered 6;


(c) the following two new subparagraphs shall be inserted in paragraph 4:


‘Within the scope of this paragraph, the Council shall act without taking into account the
vote of the member of the Council representing the Member State concerned.


A qualified majority of the other members of the Council shall be defined in accordance
with Article 205(3)(a).’;


(d) in paragraph 5, renumbered 6, the words ‘The Council, acting in accordance with the
procedure referred to in Article 252, may adopt detailed rules’ shall be replaced by the
following: ‘The European Parliament and the Council, acting by means of regulations in
accordance with the ordinary legislative procedure, may adopt detailed rules’, the words
‘of this Article’ shall be deleted.


DIFFICULTIES IN THE SUPPLY OF CERTAIN PRODUCTS (ENERGY)


87) In Article 100, paragraph 1 shall be replaced by the following:


‘1. Without prejudice to any other procedures provided for in the Treaties, the Council, on
a proposal from the Commission, may decide, in a spirit of solidarity between Member States,
upon the measures appropriate to the economic situation, in particular if severe difficulties
arise in the supply of certain products, notably in the area of energy.’.


OTHER PROVISIONS — ECONOMIC AND MONETARY POLICY


88) In Article 102, paragraph 2 shall be deleted and paragraph 1 shall not be numbered;


89) In Article 103, paragraph 2 shall be replaced by the following:


‘2. The Council, on a proposal from the Commission and after consulting the European
Parliament, may, as required, specify definitions for the application of the prohibitions referred
to in Articles 101 and 102 and in this Article.’.


EXCESSIVE DEFICIT PROCEDURE


90) Article 104 shall be amended as follows:


(a) paragraph 5 shall be replaced by the following:


‘5. If the Commission considers that an excessive deficit in a Member State exists or
may occur, it shall address an opinion to the Member State concerned and shall inform
the Council accordingly.’;


(b) in paragraph 6, the word ‘recommendation’ shall be replaced by ‘proposal’;
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(c) in paragraph 7, the first sentence shall be replaced by ‘Where the Council decides, in
accordance with paragraph 6, that an excessive deficit exists, it shall adopt, without undue
delay, on a recommendation from the Commission, recommendations addressed to the
Member State concerned with a view to bringing that situation to an end within a given
period.’;


(d) in the introductory words of the first subparagraph of paragraph 11, there is a change to
the French which does not affect the English version;


(e) in paragraph 12, at the beginning of the first sentence, the words ‘its decisions’ shall be
replaced by ‘its decisions or recommendations’;


(f) paragraph 13 shall be replaced by the following:


‘13. When taking the decisions or recommendations referred to in paragraphs 8, 9,
11 and 12, the Council shall act on a recommendation from the Commission.


When the Council adopts the measures referred to in paragraphs 6 to 9, 11 and 12, it
shall act without taking into account the vote of the member of the Council representing
the Member State concerned.


A qualified majority of the other members of the Council shall be defined in accordance
with Article 205(3)(a).’;


(g) in paragraph 14, third subparagraph, the words ‘, before 1 January 1994’ shall be deleted.


MONETARY POLICY


91) Article 105 shall be amended as follows:


(a) in the first sentence of paragraph 1, ‘ESCB’ shall be replaced by ‘European System of
Central Banks, hereinafter referred to as “ESCB”,’;


(b) in the second indent of paragraph 2, the reference to Article 111 shall be replaced by a
reference to Article 188 O;


(c) The text of paragraph 6 shall be replaced by the following:


‘6. The Council, acting by means of regulations in accordance with a special
legislative procedure, may unanimously, and after consulting the European Parliament and
the European Central Bank, confer specific tasks upon the European Central Bank
concerning policies relating to the prudential supervision of credit institutions and other
financial institutions with the exception of insurance undertakings.’.


92) Article 106 shall be amended as follows:


(a) in paragraph 1, first sentence, the word ‘euro’ shall be inserted before ‘banknotes’;


17.12.2007 EN Official Journal of the European Union C 306/73







(b) in paragraph 2, first sentence, the word ‘euro’ shall be inserted before ‘coins’; at the
beginning of the second sentence, the words ‘The Council may, acting in accordance with
the procedure referred to in Article 252 and after consulting the ECB’ shall be replaced by:
‘The Council, on a proposal from the Commission and after consulting the European
Parliament and the European Central Bank, may’.


93) Article 107 shall be amended as follows:


(a) paragraphs 1 and 2 shall be deleted and paragraphs 3, 4, 5 and 6 shall be renumbered 1,
2, 3 and 4 respectively;


(b) in paragraph 4, renumbered 2, the words ‘Statute of the ESCB’ shall be replaced by the
following: ‘Statute of the European System of Central Banks and of the European Central
Bank, hereinafter referred to as “Statute of the ESCB and of the ECB”’;


(c) paragraph 5, renumbered 3, shall be replaced by the following:


‘3. Articles 5.1, 5.2, 5.3, 17, 18, 19.1, 22, 23, 24, 26, 32.2, 32.3, 32.4, 32.6, 33.1(a)
and 36 of the Statute of the ESCB and of the ECB may be amended by the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure.
They shall act either on a recommendation from the European Central Bank and after
consulting the Commission or on a proposal from the Commission and after consulting
the European Central Bank.’.


94) In Article 109, the words ‘, at the latest at the date of the establishment of the ESCB,’ shall be
deleted.


95) In Article 110, the first four subparagraphs of paragraph 2 shall be deleted.


MEASURES RELATING TO USE OF THE EURO


96) In Article 111, paragraphs 1 to 3 and 5 shall become, respectively, paragraphs 1 to 4 of
Article 188 O; they shall be amended as set out below in point 174. The text of paragraph 4
shall become paragraph 1 of Article 115 C; it shall be amended as set out below in point 100.


97) The following Article 111a shall be inserted:


‘Article 111a


Without prejudice to the powers of the European Central Bank, the European Parliament and
the Council, acting in accordance with the ordinary legislative procedure, shall lay down the
measures necessary for the use of the euro as the single currency. Such measures shall be
adopted after consultation of the European Central Bank.’.
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INSTITUTIONAL PROVISIONS (EMU)


98) The text of Article 112 shall become Article 245b, and shall be amended as set out in
point 228 below. The text of Article 113 shall become Article 245c.


99) Article 114 shall be amended as follows:


(a) in paragraph 1, first subparagraph, the words ‘a Monetary Committee with advisory
status’ shall be replaced by ‘an Economic and Financial Committee’;


(b) in paragraph 1, the second and third subparagraphs shall be deleted;


(c) in paragraph 2, the first subparagraph shall be deleted; in the third indent, the reference to
paragraphs 2, 3, 4 and 5 of Article 99 shall be replaced by a reference to paragraphs 2, 3,
4 and 6 of Article 99, and the references to paragraph 2 of Article 122 and to
paragraphs 4 and 5 of Article 123 shall be replaced by a reference to paragraphs 2 and 3
of Article 117a;


(d) in paragraph 4, the reference to Articles 122 and 123 shall be replaced by a reference to
Article 116a.


PROVISIONS SPECIFIC TO MEMBER STATES WHOSE CURRENCY IS THE EURO


100) The following new Chapter 3a and new Articles 115 A, 115 B and 115 C shall be inserted:


‘CHAPTER 3a


PROVISIONS SPECIFIC TO MEMBER STATES WHOSE CURRENCY IS THE EURO


Article 115 A


1. In order to ensure the proper functioning of economic and monetary union, and in
accordance with the relevant provisions of the Treaties, the Council shall, in accordance with
the relevant procedure from among those referred to in Articles 99 and 104, with the
exception of the procedure set out in Article 104(14), adopt measures specific to those
Member States whose currency is the euro:


(a) to strengthen the coordination and surveillance of their budgetary discipline;


(b) to set out economic policy guidelines for them, while ensuring that they are compatible
with those adopted for the whole of the Union and are kept under surveillance.


2. For those measures set out in paragraph 1, only members of the Council representing
Member States whose currency is the euro shall take part in the vote.


A qualified majority of the said members shall be defined in accordance with Article 205(3)(a).
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Article 115 B


Arrangements for meetings between ministers of those Member States whose currency is the
euro are laid down by the Protocol on the Euro Group.


Article 115 C


1. In order to secure the euro's place in the international monetary system, the Council, on
a proposal from the Commission, shall adopt a decision establishing common positions on
matters of particular interest for economic and monetary union within the competent
international financial institutions and conferences. The Council shall act after consulting the
European Central Bank.


2. The Council, on a proposal from the Commission, may adopt appropriate measures to
ensure unified representation within the international financial institutions and conferences.
The Council shall act after consulting the European Central Bank.


3. For the measures referred to in paragraphs 1 and 2, only members of the Council
representing Member States whose currency is the euro shall take part in the vote.


A qualified majority of the said members shall be defined in accordance with Article 205(3)(a).’.


TRANSITIONAL PROVISIONS RELATING TO MEMBER STATES WITH A DEROGATION


101) Article 116 shall be repealed, and the following Article 116a shall be inserted:


‘Article 116a


1. Member States in respect of which the Council has not decided that they fulfil the
necessary conditions for the adoption of the euro shall hereinafter be referred to as “Member
States with a derogation”.


2. The following provisions of the Treaties shall not apply to Member States with a
derogation:


(a) adoption of the parts of the broad economic policy guidelines which concern the euro
area generally (Article 99(2));


(b) coercive means of remedying excessive deficits (Article 104(9) and (11));


(c) the objectives and tasks of the ESCB (Article 105(1), (2), (3) and (5));


(d) issue of the euro (Article 106);


(e) acts of the European Central Bank (Article 110);


(f) measures governing the use of the euro (Article 111a);
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(g) monetary agreements and other measures relating to exchange-rate policy (Article 188 O);


(h) appointment of members of the Executive Board of the European Central Bank
(Article 245b(2));


(i) decisions establishing common positions on issues of particular relevance for economic
and monetary union within the competent international financial institutions and
conferences (Article 115 C(1));


(j) measures to ensure unified representation within the international financial institutions
and conferences (Article 115 C(2)).


In the Articles referred to in points (a) to (j), “Member States” shall therefore mean Member
States whose currency is the euro.


3. Under Chapter IX of the Statute of the ESCB and of the ECB, Member States with a
derogation and their national central banks are excluded from rights and obligations within
the SCB.


4. The voting rights of members of the Council representing Member States with a
derogation shall be suspended for the adoption by the Council of the measures referred to in
the Articles listed in paragraph 2, and in the following instances:


(a) recommendations made to those Member States whose currency is the euro in the
framework of multilateral surveillance, including on stability programmes and warnings
(Article 99(4));


(b) measures relating to excessive deficits concerning those Member States whose currency is
the euro (Article 104(6), (7), (8), (12) and (13)).


A qualified majority of the other members of the Council shall be defined in accordance with
Article 205(3)(a).’.


102) Article 117 shall be repealed, with the exception of the first five indents of paragraph 2 thereof,
which shall become the first five indents of paragraph 2 of Article 118a; they shall be amended
as set out in point 103 below. A new Article 117a shall be inserted as follows:


(a) paragraph 1 thereof shall take over the wording of Article 121(1), with the following
amendments:


(i) throughout the paragraph, the words ‘the EMI’ shall be replaced by ‘the European
Central Bank’;


(ii) at the beginning of the first subparagraph, the following shall be inserted: ‘At least
once every two years, or at the request of a Member State with a derogation,’;
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(iii) in the first subparagraph, first sentence, the words ‘the progress made in the
fulfilment by the Member States of their obligations’ shall be replaced by ‘the
progress made by the Member States with a derogation in fulfilling their
obligations’;


(iv) in the first subparagraph, second sentence, the words ‘each Member State's national
legislation’ shall be replaced by ‘the national legislation of each of these Member
States’ and the words ‘of this Treaty’ shall be deleted;


(v) in the third indent of the first subparagraph, the words ‘against the currency of any
other Member State’ shall be replaced by ‘against the euro;’;


(vi) in the fourth indent of the first subparagraph, the words ‘the Member State’ shall be
replaced by ‘the Member State with a derogation’ and the words ‘of the European
Monetary System’ shall be deleted;


(vii) in the second subparagraph, the words ‘the development of the ecu’ shall be
deleted;


(b) paragraph 2 thereof shall take over the wording of the second sentence of Article 122(2),
with the following amendments:


(i) at the end of the text, the words ‘set out in Article 121(1)’ shall be replaced by ‘set out
in paragraph 1’;


(ii) the following new second and third subparagraphs shall be added:


‘The Council shall act having received a recommendation of a qualified majority of
those among its members representing Member States whose currency is the euro.
These members shall act within six months of the Council receiving the Commission's
proposal.


The qualified majority of the said members, as referred to in the second subparagraph,
shall be defined in accordance with Article 205(3)(a).’;


(c) paragraph 3 thereof shall take over the wording of Article 123(5), with the following
amendments:


(i) at the beginning of the paragraph, the words ‘If it is decided, according to the
procedure set out in Article 122(2), to abrogate a derogation,’ shall be replaced by ‘If
it is decided, in accordance with the procedure set out in paragraph 2, to abrogate a
derogation,’;


(ii) the words ‘adopt the rate’ shall be replaced by ‘irrevocably fix the rate’.
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103) Article 118 shall be repealed. A new Article 118a shall be inserted as follows:


(a) paragraph 1 thereof shall take over the text of Article 123(3); the words ‘of this Treaty’
shall be deleted;


(b) paragraph 2 thereof shall take over the text of the first five indents of Article 117(2); the
five indents shall be amended as set out below and shall be preceded by the following
introductory words:


‘If and as long as there are Member States with a derogation, the European Central Bank
shall, as regards those Member States:’


(i) in the third indent, the words ‘European Monetary System’ shall be replaced by
‘exchange-rate mechanism’;


(ii) the fifth indent shall be replaced by the following:


‘— carry out the former tasks of the European Monetary Cooperation Fund which
had subsequently been taken over by the European Monetary Institute.’.


104) An Article 118b shall be inserted, with the wording of Article 124(1); it shall be amended as
follows:


(a) the words ‘Until the beginning of the third stage, each Member State shall treat’ shall be
replaced by ‘Each Member State with a derogation shall treat’;


(b) the words ‘of the European Monetary System (EMS) and in developing the ecu, and shall
respect existing powers in this field’ shall be replaced by ‘of the exchange-rate
mechanism.’.


105) Article 119 shall be amended as follows:


(a) in paragraph 1, the words ‘with a derogation’ shall be inserted after ‘Member State’ in the
first and second subparagraphs and the word ‘progressive’ in the first subparagraph shall
be deleted;


(b) in paragraph 2(a), the words ‘with a derogation’ shall be inserted after ‘Member States’ and
in paragraph 2(b), the words ‘the State which is in difficulties’ shall be replaced by ‘the
Member State with a derogation which is in difficulties,’;


(c) in paragraph 3, the words ‘the Commission shall authorise the State which is in
difficulties’ shall be replaced by ‘the Commission shall authorise the Member State with a
derogation, which is in difficulties,’;


(d) paragraph 4 shall be deleted.
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106) Article 120 shall be amended as follows:


(a) in paragraph 1, the words ‘the Member State concerned’ shall be replaced by ‘a Member
State with a derogation’;


(b) in paragraph 3, the words ‘an opinion’ shall be replaced by ‘a recommendation’ and the
word ‘Member’ shall be inserted before ‘State’;


(c) paragraph 4 shall be deleted.


107) Article 121(1) shall become Article 117a(1); it shall be amended as set out above in point 102.
The rest of Article 121 shall be repealed.


108) In Article 122(2), the second sentence shall become the first subparagraph of Article 117a(2); it
shall be amended as set out above in point 102. The rest of Article 122 shall be repealed.


109) Article 123(3) shall become Article 118a(1) and Article 123(5) shall become Article 117a(3);
they shall be amended as set out above in points 103 and 102 respectively. The rest of
Article 123 shall be repealed.


110) Article 124(1) shall become the new Article 118b; it shall be amended as set out above in
point 104. The rest of Article 124 shall be repealed.


EMPLOYMENT


111) In Article 125, the words ‘and in Article 2 of this Treaty’ shall be deleted.


TITLES WHICH ARE TO BE MOVED


112) Title IX ‘COMMON COMMERCIAL POLICY’ shall become Title II in Part Five on the Union's
external action and Articles 131 and 133 shall become Articles 188 B and 188 C respectively.
Article 131 shall be amended as set out below in point 157 and Article 133 shall be replaced
by Article 188 C.


Articles 132 and 134 shall be repealed.


113) Title X ‘CUSTOMS COOPERATION’ shall become Chapter 1a in Title Ia, ‘Free movement of
goods’ and Article 135 shall become Article 27a, as set out above in point 45.


SOCIAL POLICY


114) The heading of Title XI ‘SOCIAL POLICY, EDUCATION, VOCATIONAL TRAINING AND
YOUTH’ shall be replaced by the heading ‘SOCIAL POLICY’, renumbered IX; the heading
‘Chapter 1 — Social provisions’ shall be deleted.
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115) The following new Article 136a shall be inserted:


‘Article 136a


The Union recognises and promotes the role of the social partners at its level, taking into
account the diversity of national systems. It shall facilitate dialogue between the social partners,
respecting their autonomy.


The Tripartite Social Summit for Growth and Employment shall contribute to social dialogue.’.


116) Article 137 shall be amended as follows:


(a) in paragraph 2, in the introductory words of the first subparagraph, the words ‘the
Council:’ shall be replaced by ‘the European Parliament and the Council:’ and the first
sentence of the second subparagraph shall be split into two subparagraphs which shall
read as follows:


‘The European Parliament and the Council shall act in accordance with the ordinary
legislative procedure after consulting the Economic and Social Committee and the
Committee of the Regions.


In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act
unanimously, in accordance with a special legislative procedure, after consulting the
European Parliament and the said Committees.’.


The second sentence of the second subparagraph shall become the last subparagraph, and
the words ‘of this Article’ shall be deleted;


(b) in paragraph 3, at the end of the first subparagraph, the following words shall be added
‘or, where appropriate, with the implementation of a Council decision adopted in
accordance with Article 139’; in the second subparagraph, the words ‘a directive must be
transposed in accordance with Article 249’ shall be replaced by ‘a directive or a decision
must be transposed or implemented,’ and the words ‘or that decision’ shall be added at the
end of the subparagraph.


117) In Article 138(4), first sentence, the words ‘On the occasion of such consultation,’ shall be
replaced by ‘On the occasion of the consultation referred to in paragraphs 2 and 3,’ and, in the
second sentence, the words ‘the procedure’ shall be replaced by ‘this process’.


118) Article 139(2) shall be amended as follows:


(a) at the end of the first subparagraph, the following sentence shall be added: ‘The European
Parliament shall be informed.’;


(b) in the second subparagraph, at the beginning of the first sentence, ‘The Council shall act
by qualified majority, except where the agreement’ shall be replaced by ‘The Council shall
act unanimously where the agreement’ and the second sentence shall be deleted.
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119) In Article 140, the following words shall be added at the end of the second subparagraph: ‘, in
particular initiatives aiming at the establishment of guidelines and indicators, the organisation
of exchange of best practice, and the preparation of the necessary elements for periodic
monitoring and evaluation. The European Parliament shall be kept fully informed.’.


120) In Article 143, the second paragraph shall be deleted.


EUROPEAN SOCIAL FUND


121) Chapter 2 shall be renumbered TITLE X.


122) In Article 148, the words ‘implementing decisions’ shall be replaced by ‘implementing
regulations’.


EDUCATION, VOCATIONAL TRAINING, YOUTH AND SPORT


123) Chapter 3 shall be renumbered TITLE XI and the words ‘AND YOUTH’ at the end of the
heading shall be replaced by ‘, YOUTH AND SPORT’.


124) Article 149 shall be amended as follows:


(a) in paragraph 1, the following subparagraph shall be inserted:


‘The Union shall contribute to the promotion of European sporting issues, while taking
account of the specific nature of sport, its structures based on voluntary activity and its
social and educational function.’;


(b) in paragraph 2, fifth indent, the words ‘and encouraging the participation of young people
in democratic life in Europe,’ shall be added at the end; the following shall be inserted as
the last indent:


‘— developing the European dimension in sport, by promoting fairness and openness in
sporting competitions and cooperation between bodies responsible for sports, and by
protecting the physical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen.’;


(c) in paragraph 3, the words ‘and sport’ shall be added after ‘in the field of education’;


(d) in paragraph 4, the words ‘the Council’ shall be deleted from the introductory phrase and
the first indent shall begin with the words ‘the European Parliament and the Council,
acting’; the second indent shall begin with the words ‘the Council, on a proposal’.


125) In Article 150(4), the following words shall be added at the end: ‘, and the Council, on a
proposal from the Commission, shall adopt recommendations’.
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CULTURE


126) Article 151(5) shall be amended as follows:


(a) in the introductory phrase, the words ‘the Council’ shall be deleted;


(b) in the first indent, the first sentence shall begin with the words ‘the European Parliament
and the Council, acting’, and the second sentence shall be deleted;


(c) in the second indent, the words ‘acting unanimously’ shall be deleted and the indent shall
begin with the words ‘the Council, on a proposal’.


PUBLIC HEALTH


127) Article 152 shall be amended as follows:


(a) in paragraph 1, second subparagraph, the word ‘human’ shall be replaced by ‘physical and
mental’ and, at the end of that subparagraph, the following shall be added: ‘, and
monitoring, early warning of and combating serious cross-border threats to health’;


(b) in paragraph 2, at the end of the first subparagraph, the following sentence shall be added:
‘It shall in particular encourage cooperation between the Member States to improve the
complementarity of their health services in cross-border areas.’;


(c) In paragraph 2, the following shall be added at the end of the second subparagraph: ‘, in
particular initiatives aiming at the establishment of guidelines and indicators, the
organisation of exchange of best practice, and the preparation of the necessary elements
for periodic monitoring and evaluation. The European Parliament shall be kept fully
informed.’;


(d) paragraph 4 shall be amended as follows:


(i) in the introductory wording to the first subparagraph, the following words shall be
inserted at the beginning: ‘By way of derogation from Article 2 A(5) and Arti-
cle 2 E(a) and in accordance with Article 2 C(2)(k)’ and the following shall be added
at the end: ‘in order to meet common safety concerns:’;


(ii) in point (b), the words ‘by way of derogation from Article 37,’ shall be deleted;


(iii) the following new point (c) shall be inserted:


‘(c) measures setting high standards of quality and safety for medicinal products
and devices for medical use.’;
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(iv) the current point (c) shall be renumbered paragraph 5 and replaced by the
following:


‘5. The European Parliament and the Council, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social
Committee and the Committee of the Regions, may also adopt incentive measures
designed to protect and improve human health and in particular to combat the
major cross-border health scourges, measures concerning monitoring, early
warning of and combating serious cross-border threats to health, and measures
which have as their direct objective the protection of public health regarding
tobacco and the abuse of alcohol, excluding any harmonisation of the laws and
regulations of the Member States.’;


(e) the second subparagraph of the current paragraph 4 shall become paragraph 6 and
paragraph 5, renumbered 7, shall be replaced by the following:


‘7. Union action shall respect the responsibilities of the Member States for the
definition of their health policy and for the organisation and delivery of health services
and medical care. The responsibilities of the Member States shall include the management
of health services and medical care and the allocation of the resources assigned to them.
The measures referred to in paragraph 4(a) shall not affect national provisions on the
donation or medical use of organs and blood.’.


CONSUMER PROTECTION


128) Article 153(2) shall become Article 6a and paragraphs 3, 4 and 5 shall be renumbered 2, 3 and
4 respectively.


INDUSTRY


129) Article 157 shall be amended as follows:


(a) at the end of paragraph 2, the following shall be added: ‘, in particular initiatives aiming at
the establishment of guidelines and indicators, the organisation of exchange of best
practice, and the preparation of the necessary elements for periodic monitoring and
evaluation. The European Parliament shall be kept fully informed.’;


(b) in paragraph 3, first subparagraph, the following phrase shall be added at the end of the
second sentence: ‘, excluding any harmonisation of the laws and regulations of the
Member States’.


ECONOMIC, SOCIAL AND TERRITORIAL COHESION


130) The heading of Title XVII shall be replaced by: ‘ECONOMIC, SOCIAL AND TERRITORIAL
COHESION’.


C 306/84 EN Official Journal of the European Union 17.12.2007







131) Article 158 shall be amended as follows:


(a) in the first paragraph, the words ‘economic and social cohesion’ shall be replaced by
‘economic, social and territorial cohesion’;


(b) in the second paragraph, the words ‘or islands, including rural areas’ shall be deleted;


(c) the following new paragraph shall be added:
‘Among the regions concerned, particular attention shall be paid to rural areas, areas
affected by industrial transition, and regions which suffer from severe and permanent
natural or demographic handicaps such as the northernmost regions with very low
population density and island, cross-border and mountain regions.’.


132) In Article 159, second paragraph, the words ‘economic and social’ shall be replaced by
‘economic, social and territorial’.


133) Article 161 shall be amended as follows:


(a) at the beginning of the first paragraph, first sentence, the words ‘Without prejudice to
Article 162, the Council, acting unanimously on a proposal from the Commission and
after obtaining the assent of the European Parliament’ shall be replaced by ‘Without
prejudice to Article 162, the European Parliament and the Council, acting by means of
regulations in accordance with the ordinary legislative procedure’. In the second sentence
the words ‘The Council, acting by the same procedure, shall also define’ shall be deleted at
the beginning and the words ‘shall also be defined by the same procedure’ added at the
end;


(b) in the second paragraph the words ‘by the Council’ shall be deleted;


(c) the third paragraph shall be deleted.


134) In Article 162, first paragraph, the words ‘implementing decisions’ shall be replaced by
‘implementing regulations’.


RESEARCH AND TECHNOLOGICAL DEVELOPMENT


135) The words ‘AND SPACE’ shall be added to the heading of Title XVIII.


136) Article 163 shall be amended as follows:


(a) paragraph 1 shall be replaced by the following:


‘1. The Union shall have the objective of strengthening its scientific and technological
bases by achieving a European research area in which researchers, scientific knowledge
and technology circulate freely, and encouraging it to become more competitive,
including in its industry, while promoting all the research activities deemed necessary by
virtue of other Chapters of the Treaties.’;
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(b) in paragraph 2, the words ‘enabling undertakings to exploit the internal market potential
to the full,’ shall be replaced by ‘permitting researchers to cooperate freely across borders
and at enabling undertakings to exploit the internal market potential to the full,’.


137) The following shall be added at the end of Article 165(2): ‘, in particular initiatives aiming at
the establishment of guidelines and indicators, the organisation of exchange of best practice,
and the preparation of the necessary elements for periodic monitoring and evaluation. The
European Parliament shall be kept fully informed.’.


138) Article 166 shall be amended as follows:


(a) in paragraph 4, the words ‘The Council, acting by a qualified majority on a proposal from
the Commission’ shall be replaced by ‘The Council, acting in accordance with a special
legislative procedure’;


(b) the following new paragraph 5 shall be added:


‘5. As a complement to the activities planned in the multiannual framework
programme, the European Parliament and the Council, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social Committee,
shall establish the measures necessary for the implementation of the European research
area.’.


139) In Article 167, the words ‘the Council’ shall be replaced by ‘the Union’.


140) In Article 168, second paragraph, the words ‘the Council’ shall be replaced by ‘the Union’.


141) In the second paragraph of Article 170, the words ‘, which shall be negotiated and concluded in
accordance with Article 300’ shall be deleted.


SPACE


142) The following new Article 172a shall be inserted:


‘Article 172a


1. To promote scientific and technical progress, industrial competitiveness and the
implementation of its policies, the Union shall draw up a European space policy. To this end, it
may promote joint initiatives, support research and technological development and coordinate
the efforts needed for the exploration and exploitation of space.


2. To contribute to attaining the objectives referred to in paragraph 1, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall
establish the necessary measures, which may take the form of a European space programme,
excluding any harmonisation of the laws and regulations of the Member States.
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3. The Union shall establish any appropriate relations with the European Space Agency.


4. This Article shall be without prejudice to the other provisions of this Title.’.


ENVIRONMENT (CLIMATE CHANGE)


143) Article 174 shall be amended as follows:


(a) in paragraph 1, the fourth indent shall be replaced by the following:


‘— promoting measures at international level to deal with regional or worldwide
environmental problems, and in particular combating climate change.’;


(b) in paragraph 2, second subparagraph, the words ‘Community inspection procedure’ shall
be replaced by ‘a procedure of inspection by the Union’;


(c) in paragraph 4, first subparagraph, the last phrase ‘, which shall be negotiated and
concluded in accordance with Article 300’ shall be deleted.


144) Article 175 shall be amended as follows:


(a) in paragraph 2, the second subparagraph shall be replaced by the following:


‘The Council, acting unanimously on a proposal from the Commission and after
consulting the European Parliament, the Economic and Social Committee and the
Committee of the Regions, may make the ordinary legislative procedure applicable to the
matters referred to in the first subparagraph.’;


(b) in the first subparagraph of paragraph 3, the words ‘In other areas,’ shall be deleted and
the second subparagraph shall be replaced by the following:


‘The measures necessary for the implementation of these programmes shall be adopted
under the terms of paragraph 1 or 2, as the case may be.’;


(c) in paragraph 4, the words ‘certain measures of a Community nature,’ shall be replaced by
‘certain measures adopted by the Union’;


(d) in paragraph 5, the words ‘the Council shall, in the act adopting that measure, lay down’
shall be replaced by ‘such measure shall lay down’.


TITLES WHICH ARE TO BE MOVED


145) Title XX ‘DEVELOPMENT COOPERATION’ shall become Chapter I of Title III of Part Five on
the Union's external action, and Articles 177, 179, 180 and 181 shall become Articles 188 D
to 188 G respectively; those articles shall be amended as set out below in points 161 to 164.
Article 178 shall be repealed.
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146) Title XXI ‘ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH THIRD
COUNTRIES’ shall become Chapter 2 of Title III of Part Five on the Union's external action and
Article 181a shall become the new Article 188 H; that Article shall be amended as set out
below in point 166.


ENERGY


147) Title XX shall be replaced by the following new Title and new Article 176 A:


‘TITLE XX


ENERGY


Article 176 A


1. In the context of the establishment and functioning of the internal market and with
regard for the need to preserve and improve the environment, Union policy on energy shall
aim, in a spirit of solidarity between Member States, to:


(a) ensure the functioning of the energy market;


(b) ensure security of energy supply in the Union; and


(c) promote energy efficiency and energy saving and the development of new and renewable
forms of energy; and


(d) promote the interconnection of energy networks.


2. Without prejudice to the application of other provisions of the Treaties, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall
establish the measures necessary to achieve the objectives in paragraph 1. Such measures shall
be adopted after consultation of the Economic and Social Committee and the Committee of the
Regions.


Such measures shall not affect a Member State's right to determine the conditions for
exploiting its energy resources, its choice between different energy sources and the general
structure of its energy supply, without prejudice to Article 175(2)(c).


3. By way of derogation from paragraph 2, the Council, acting in accordance with a special
legislative procedure, shall unanimously and after consulting the European Parliament,
establish the measures referred to therein when they are primarily of a fiscal nature.’.
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TOURISM


148) Title XXI shall be replaced by the following new Title and new Article 176 B:


‘TITLE XXI


TOURISM


Article 176 B


1. The Union shall complement the action of the Member States in the tourism sector, in
particular by promoting the competitiveness of Union undertakings in that sector.


To that end, Union action shall be aimed at:


(a) encouraging the creation of a favourable environment for the development of
undertakings in this sector;


(b) promoting cooperation between the Member States, particularly by the exchange of good
practice.


2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall establish specific measures to complement actions within the
Member States to achieve the objectives referred to in this Article, excluding any harmonisation
of the laws and regulations of the Member States.’.


CIVIL PROTECTION


149) The following new Title XXII and new Article 176 C shall be inserted:


‘TITLE XXII


CIVIL PROTECTION


Article 176 C


1. The Union shall encourage cooperation between Member States in order to improve the
effectiveness of systems for preventing and protecting against natural or man-made disasters.


Union action shall aim to:


(a) support and complement Member States' action at national, regional and local level in risk
prevention, in preparing their civil-protection personnel and in responding to natural or
man-made disasters within the Union;


(b) promote swift, effective operational cooperation within the Union between national civil-
protection services;
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(c) promote consistency in international civil-protection work.


2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall establish the measures necessary to help achieve the objectives
referred to in paragraph 1, excluding any harmonisation of the laws and regulations of the
Member States.’.


ADMINISTRATIVE COOPERATION


150) The following new Title XXIII and new Article 176 D shall be inserted:


‘TITLE XXIII


ADMINISTRATIVE COOPERATION


Article 176 D


1. Effective implementation of Union law by the Member States, which is essential for the
proper functioning of the Union, shall be regarded as a matter of common interest.


2. The Union may support the efforts of Member States to improve their administrative
capacity to implement Union law. Such action may include facilitating the exchange of
information and of civil servants as well as supporting training schemes. No Member State
shall be obliged to avail itself of such support. The European Parliament and the Council, acting
by means of regulations in accordance with the ordinary legislative procedure, shall establish
the necessary measures to this end, excluding any harmonisation of the laws and regulations of
the Member States.


3. This Article shall be without prejudice to the obligations of the Member States to
implement Union law or to the prerogatives and duties of the Commission. It shall also be
without prejudice to other provisions of the Treaties providing for administrative cooperation
among the Member States and between them and the Union.’.


ASSOCIATION OF THE OVERSEAS COUNTRIES AND TERRITORIES


151) At the end of Article 182, first paragraph, the words ‘to this Treaty’ shall be deleted.


152) At the end of Article 186, the words ‘shall be governed by agreements to be concluded
subsequently with the unanimous approval of Member States’ shall be replaced by ‘shall be
regulated by acts adopted in accordance with Article 187’.


153) In Article 187, the words ‘acting unanimously’ shall be replaced by ‘acting unanimously on a
proposal from the Commission’ and the following sentence shall be added at the end of the
Article: ‘Where the provisions in question are adopted by the Council in accordance with a
special legislative procedure, it shall act unanimously on a proposal from the Commission and
after consulting the European Parliament.’.
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EXTERNAL ACTION BY THE UNION


154) A new Part Five shall be inserted. Its heading shall be ‘EXTERNAL ACTION BY THE UNION’
and it shall contain the following Titles and Chapters:


Title I: General provisions on the Union's external action


Title II: Common commercial policy


Title III: Cooperation with third countries and humanitarian aid


Chapter 1: Development cooperation


Chapter 2: Economic, financial and technical cooperation with third countries


Chapter 3: Humanitarian aid


Title IV: Restrictive measures


Title V: International agreements


Title VI: The Union's relations with international organisations and third countries and
Union delegations


Title VII: Solidarity clause.


GENERAL PROVISIONS


155) The following new Title I and new Article 188 A shall be inserted:


‘TITLE I


GENERAL PROVISONS ON THE UNION'S EXTERNAL ACTION


Article 188 A


The Union's action on the international scene, pursuant to this Part, shall be guided by the
principles, pursue the objectives and be conducted in accordance with the general provisions
laid down in Chapter 1 of Title V of the Treaty on European Union.’.


COMMON COMMERCIAL POLICY


156) A Title II ‘COMMON COMMERCIAL POLICY’ shall be inserted, taking over the heading of
Title IX of Part 3.
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157) An Article 188 B shall be inserted, with the wording of Article 131; it shall be amended as
follows:


(a) the first paragraph shall be replaced by the following:


‘By establishing a customs union in accordance with Articles 23 to 27, the Union shall
contribute, in the common interest, to the harmonious development of world trade, the
progressive abolition of restrictions on international trade and on foreign direct
investment, and the lowering of customs and other barriers.’;


(b) the second paragraph shall be deleted.


158) An Article 188 C shall be inserted, replacing Article 133:


‘Article 188 C


1. The common commercial policy shall be based on uniform principles, particularly with
regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to trade
in goods and services, and the commercial aspects of intellectual property, foreign direct
investment, the achievement of uniformity in measures of liberalisation, export policy and
measures to protect trade such as those to be taken in the event of dumping or subsidies. The
common commercial policy shall be conducted in the context of the principles and objectives
of the Union's external action.


2. The European Parliament and the Council, acting by means of regulations in accordance
with the ordinary legislative procedure, shall adopt the measures defining the framework for
implementing the common commercial policy.


3. Where agreements with one or more third countries or international organisations need
to be negotiated and concluded, Article 188 N shall apply, subject to the special provisions of
this Article.


The Commission shall make recommendations to the Council, which shall authorise it to open
the necessary negotiations. The Council and the Commission shall be responsible for ensuring
that the agreements negotiated are compatible with internal Union policies and rules.


The Commission shall conduct these negotiations in consultation with a special committee
appointed by the Council to assist the Commission in this task and within the framework of
such directives as the Council may issue to it. The Commission shall report regularly to the
special committee and to the European Parliament on the progress of negotiations.


4. For the negotiation and conclusion of the agreements referred to in paragraph 3, the
Council shall act by a qualified majority.


For the negotiation and conclusion of agreements in the fields of trade in services and the
commercial aspects of intellectual property, as well as foreign direct investment, the Council
shall act unanimously where such agreements include provisions for which unanimity is
required for the adoption of internal rules.
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The Council shall also act unanimously for the negotiation and conclusion of agreements:


(a) in the field of trade in cultural and audiovisual services, where these agreements risk
prejudicing the Union's cultural and linguistic diversity;


(b) in the field of trade in social, education and health services, where these agreements risk
seriously disturbing the national organisation of such services and prejudicing the
responsibility of Member States to deliver them.


5. The negotiation and conclusion of international agreements in the field of transport
shall be subject to Title V of Part Three and to Article 188 N.


6. The exercise of the competences conferred by this Article in the field of the common
commercial policy shall not affect the delimitation of competences between the Union and the
Member States, and shall not lead to harmonisation of legislative or regulatory provisions of
the Member States insofar as the Treaties exclude such harmonisation.’.


DEVELOPMENT COOPERATION


159) A Title III ‘COOPERATION WITH THIRD COUNTRIES AND HUMANITARIAN AID’ shall be
inserted.


160) A Chapter 1 ‘DEVELOPMENT COOPERATION’ shall be inserted, taking over the heading of
Title XX of Part 3.


161) An Article 188 D shall be inserted, with the wording of Article 177; it shall be amended as
follows:


(a) paragraphs 1 and 2 shall be replaced by the following:


‘1. Union policy in the field of development cooperation shall be conducted within
the framework of the principles and objectives of the Union's external action. The Union's
development cooperation policy and that of the Member States complement and
reinforce each other.


Union development cooperation policy shall have as its primary objective the reduction
and, in the long term, the eradication of poverty. The Union shall take account of the
objectives of development cooperation in the policies that it implements which are likely
to affect developing countries.’;


(b) paragraph 3 shall be renumbered ‘2’.
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162) An Article 188 E shall be inserted, with the wording of Article 179; it shall be amended as
follows:


(a) paragraph 1 shall be replaced by the following:


‘1. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall adopt the measures necessary for the implementation of
development cooperation policy, which may relate to multiannual cooperation
programmes with developing countries or programmes with a thematic approach.’;


(b) the following new paragraph 2 shall be inserted:


‘2. The Union may conclude with third countries and competent international or-
ganisations any agreement helping to achieve the objectives referred to in Article 10 A of
the Treaty on European Union and in Article 188 D of this Treaty.


The first subparagraph shall be without prejudice to Member States' competence to
negotiate in international bodies and to conclude agreements.’;


(c) the current paragraph 2 shall be renumbered ‘3’ and the current paragraph 3 shall be
deleted.


163) An Article 188 F shall be inserted, with the wording of Article 180; it shall be amended as
follows:


At the beginning of paragraph 1, the following words shall be inserted: ‘In order to promote
the complementarity and efficiency of their action,’.


164) An Article 188 G shall be inserted, with the wording of Article 181; the second sentence of the
first paragraph and the second paragraph shall be deleted.


ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH THIRD COUNTRIES


165) A Chapter 2 ‘ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH THIRD
COUNTRIES’ shall be inserted, taking over the heading of Title XXI of Part 3.


166) An Article 188 H shall be inserted, with the wording of Article 181a; it shall be amended as
follows:


(a) paragraph 1 shall be replaced by the following:


‘1. Without prejudice to the other provisions of the Treaties, and in particular
Articles 188 D to 188 G, the Union shall carry out economic, financial and technical
cooperation measures, including assistance, in particular financial assistance, with third
countries other than developing countries. Such measures shall be consistent with the
development policy of the Union and shall be carried out within the framework of the
principles and objectives of its external action. The Union's operations and those of the
Member States shall complement and reinforce each other.’;
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(b) paragraph 2 shall be replaced by the following:


‘2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall adopt the measures necessary for the implementation of
paragraph 1.’;


(c) at the end of the second sentence of the first subparagraph of paragraph 3, the words
‘, which shall be negotiated and concluded in accordance with Article 300’ shall be
deleted.


167) The following new Article 188 I shall be inserted:


‘Article 188 I


When the situation in a third country requires urgent financial assistance from the Union, the
Council shall adopt the necessary decisions on a proposal from the Commission.’.


HUMANITARIAN AID


168) The following new Chapter 3 and new Article 188 J shall be inserted:


‘CHAPTER 3


HUMANITARIAN AID


Article 188 J


1. The Union's operations in the field of humanitarian aid shall be conducted within the
framework of the principles and objectives of the external action of the Union. Such operations
shall be intended to provide ad hoc assistance and relief and protection for people in third
countries who are victims of natural or man-made disasters, in order to meet the humanitarian
needs resulting from these different situations. The Union's measures and those of the
Member States shall complement and reinforce each other.


2. Humanitarian aid operations shall be conducted in compliance with the principles of
international law and with the principles of impartiality, neutrality and non-discrimination.


3. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall establish the measures defining the framework within which the
Union's humanitarian aid operations shall be implemented.


4. The Union may conclude with third countries and competent international
organisations any agreement helping to achieve the objectives referred to in paragraph 1
and in Article 10 A of the Treaty on European Union.


The first subparagraph shall be without prejudice to Member States' competence to negotiate in
international bodies and to conclude agreements.
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5. In order to establish a framework for joint contributions from young Europeans to the
humanitarian aid operations of the Union, a European Voluntary Humanitarian Aid Corps shall
be set up. The European Parliament and the Council, acting by means of regulations in
accordance with the ordinary legislative procedure, shall determine the rules and procedures
for the operation of the Corps.


6. The Commission may take any useful initiative to promote coordination between
actions of the Union and those of the Member States, in order to enhance the efficiency and
complementarity of Union and national humanitarian aid measures.


7. The Union shall ensure that its humanitarian aid operations are coordinated and
consistent with those of international organisations and bodies, in particular those forming
part of the United Nations system.’.


RESTRICTIVE MEASURES


169) The following Title IV and Article 188 K shall be inserted, replacing Article 301:


‘TITLE IV


RESTRICTIVE MEASURES


Article 188 K


1. Where a decision, adopted in accordance with Chapter 2 of Title V of the Treaty on
European Union, provides for the interruption or reduction, in part or completely, of economic
and financial relations with one or more third countries, the Council, acting by a qualified
majority on a joint proposal from the High Representative of the Union for Foreign Affairs and
Security Policy and the Commission, shall adopt the necessary measures. It shall inform the
European Parliament thereof.


2. Where a decision adopted in accordance with Chapter 2 of Title V of the Treaty on
European Union so provides, the Council may adopt restrictive measures under the procedure
referred to in paragraph 1 against natural or legal persons and groups or non-State entities.


3. The acts referred to in this Article shall include necessary provisions on legal
safeguards.’.


INTERNATIONAL AGREEMENTS


170) A Title V ‘INTERNATIONAL AGREEMENTS’ shall be inserted after Article 188 K.


171) The following Article 188 L shall be inserted:


‘Article 188 L


1. The Union may conclude an agreement with one or more third countries or
international organisations where the Treaties so provide or where the conclusion of an
agreement is necessary in order to achieve, within the framework of the Union's policies, one
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of the objectives referred to in the Treaties, or is provided for in a legally binding Union act or
is likely to affect common rules or alter their scope.


2. Agreements concluded by the Union are binding upon the institutions of the Union and
on its Member States.’.


172) An Article 188 M shall be inserted, with the wording of Article 310. The word ‘States’ shall be
replaced by ‘third countries’.


173) An Article 188 N shall be inserted, replacing Article 300:


‘Article 188 N


1. Without prejudice to the specific provisions laid down in Article 188 C, agreements
between the Union and third countries or international organisations shall be negotiated and
concluded in accordance with the following procedure.


2. The Council shall authorise the opening of negotiations, adopt negotiating directives,
authorise the signing of agreements and conclude them.


3. The Commission, or the High Representative of the Union for Foreign Affairs and
Security Policy where the agreement envisaged relates exclusively or principally to the common
foreign and security policy, shall submit recommendations to the Council, which shall adopt a
decision authorising the opening of negotiations and, depending on the subject of the
agreement envisaged, nominating the Union negotiator or the head of the Union's negotiating
team.


4. The Council may address directives to the negotiator and designate a special committee
in consultation with which the negotiations must be conducted.


5. The Council, on a proposal by the negotiator, shall adopt a decision authorising the
signing of the agreement and, if necessary, its provisional application before entry into force.


6. The Council, on a proposal by the negotiator, shall adopt a decision concluding the
agreement.


Except where agreements relate exclusively to the common foreign and security policy, the
Council shall adopt the decision concluding the agreement:


(a) after obtaining the consent of the European Parliament in the following cases:


(i) association agreements;


(ii) agreement on Union accession to the European Convention for the Protection of
Human Rights and Fundamental Freedoms;


(iii) agreements establishing a specific institutional framework by organising cooperation
procedures;
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(iv) agreements with important budgetary implications for the Union;


(v) agreements covering fields to which either the ordinary legislative procedure applies,
or the special legislative procedure where consent by the European Parliament is
required.


The European Parliament and the Council may, in an urgent situation, agree upon a time-
limit for consent.


(b) after consulting the European Parliament in other cases. The European Parliament shall
deliver its opinion within a time-limit which the Council may set depending on the
urgency of the matter. In the absence of an opinion within that time-limit, the Council may
act.


7. When concluding an agreement, the Council may, by way of derogation from
paragraphs 5, 6 and 9, authorise the negotiator to approve on the Union's behalf modifications
to the agreement where it provides for them to be adopted by a simplified procedure or by a
body set up by the agreement. The Council may attach specific conditions to such
authorisation.


8. The Council shall act by a qualified majority throughout the procedure.


However, it shall act unanimously when the agreement covers a field for which unanimity is
required for the adoption of a Union act as well as for association agreements and the
agreements referred to in Article 188 H with the States which are candidates for accession. The
Council shall also act unanimously for the agreement on accession of the Union to the
European Convention for the Protection of Human Rights and Fundamental Freedoms; the
decision concluding this agreement shall enter into force after it has been approved by the
Member States in accordance with their respective constitutional requirements.


9. The Council, on a proposal from the Commission or the High Representative of the
Union for Foreign Affairs and Security Policy, shall adopt a decision suspending application of
an agreement and establishing the positions to be adopted on the Union's behalf in a body set
up by an agreement, when that body is called upon to adopt acts having legal effects, with the
exception of acts supplementing or amending the institutional framework of the agreement.


10. The European Parliament shall be immediately and fully informed at all stages of the
procedure.


11. A Member State, the European Parliament, the Council or the Commission may obtain
the opinion of the Court of Justice as to whether an agreement envisaged is compatible with
the Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not enter
into force unless it is amended or the Treaties are revised.’.
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174) An Article 188 O shall be inserted, with the wording of paragraphs 1 to 3 and 5 of Article 111
and paragraph 1 shall be split into two subparagraphs, the last two sentences becoming the
second subparagraph; the Article shall be amended as follows:


(a) paragraph 1, first subparagraph, shall be replaced by the following:


‘1. By way of derogation from Article 188 N(1), the Council, either on a
recommendation from the European Central Bank or on a recommendation from the
Commission and after consulting the European Central Bank, in an endeavour to reach a
consensus consistent with the objective of price stability, may conclude formal
agreements on an exchange-rate system for the euro in relation to the currencies of
third States. The Council shall act unanimously after consulting the European Parliament
and in accordance with the procedure provided for in paragraph 3.’.


In the second subparagraph, the words ‘on a recommendation from the ECB or from the
Commission and after consulting the ECB in an endeavour to’ shall be replaced by the
following: ‘either on a recommendation from the European Central Bank or on a
recommendation from the Commission, and after consulting the European Central Bank,
in an endeavour to’;


(b) in paragraph 2, the words ‘non-Community currencies’ shall be replaced by ‘currencies of
third States’;


(c) in paragraph 3, in the first sentence of the first subparagraph, the reference to Article 300
shall be replaced by a reference to Article 188 N and the word ‘States’ shall be replaced by
‘third States’, and the second subparagraph shall be deleted;


(d) paragraph 5 shall be renumbered ‘4’.


THE UNION'S RELATIONS WITH INTERNATIONAL ORGANISATIONS AND THIRD COUNTRIES
AND UNION DELEGATIONS


175) The following Title VI and Articles 188 P and 188 Q shall be inserted, with Article 188 P
replacing Articles 302 to 304:


‘TITLE VI


THE UNION'S RELATIONS WITH INTERNATIONAL ORGANISATIONS AND THIRD
COUNTRIES AND UNION DELEGATIONS


Article 188 P


1. The Union shall establish all appropriate forms of cooperation with the organs of the
United Nations and its specialised agencies, the Council of Europe, the Organisation for
Security and Cooperation in Europe and the Organisation for Economic Cooperation and
Development.


The Union shall also maintain such relations as are appropriate with other international
organisations.


2. The High Representative of the Union for Foreign Affairs and Security Policy and the
Commission shall be instructed to implement this Article.
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Article 188 Q


1. Union delegations in third countries and at international organisations shall represent
the Union.


2. Union delegations shall be placed under the authority of the High Representative of the
Union for Foreign Affairs and Security Policy. They shall act in close cooperation with
Member States' diplomatic and consular missions.’.


SOLIDARITY CLAUSE


176) The following new Title VII and new Article 188 R shall be inserted:


‘TITLE VII


SOLIDARITY CLAUSE


Article 188 R


1. The Union and its Member States shall act jointly in a spirit of solidarity if a Member
State is the object of a terrorist attack or the victim of a natural or man-made disaster. The
Union shall mobilise all the instruments at its disposal, including the military resources made
available by the Member States, to:


(a) — prevent the terrorist threat in the territory of the Member States;


— protect democratic institutions and the civilian population from any terrorist attack;


— assist a Member State in its territory, at the request of its political authorities, in the
event of a terrorist attack;


(b) assist a Member State in its territory, at the request of its political authorities, in the event
of a natural or man-made disaster.


2. Should a Member State be the object of a terrorist attack or the victim of a natural or
man-made disaster, the other Member States shall assist it at the request of its political
authorities. To that end, the Member States shall coordinate between themselves in the Council.


3. The arrangements for the implementation by the Union of the solidarity clause shall be
defined by a decision adopted by the Council acting on a joint proposal by the Commission
and the High Representative of the Union for Foreign Affairs and Security Policy. The Council
shall act in accordance with Article 15b(1) of the Treaty on European Union where this
decision has defence implications. The European Parliament shall be informed.


For the purposes of this paragraph and without prejudice to Article 207, the Council shall be
assisted by the Political and Security Committee with the support of the structures developed in
the context of the common security and defence policy and by the Committee referred to in
Article 61 D; the two committees shall, if necessary, submit joint opinions.
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4. The European Council shall regularly assess the threats facing the Union in order to
enable the Union and its Member States to take effective action.’.


INSTITUTIONAL AND FINANCIAL PROVISIONS


177) Part Five shall be renumbered ‘PART SIX’ and its heading shall be replaced by ‘INSTITUTIONAL
AND FINANCIAL PROVISIONS’.


EUROPEAN PARLIAMENT


178) Article 189 shall be repealed.


179) Article 190 shall be amended as follows:


(a) paragraphs 1, 2 and 3 shall be deleted and paragraphs 4 and 5 shall be renumbered 1
and 2 respectively;


(b) paragraph 4, renumbered 1, shall be amended as follows:


(i) in the first subparagraph, the words ‘for elections by direct universal suffrage’ shall be
replaced by the following: ‘to lay down the provisions necessary for the election of its
members by direct universal suffrage’;


(ii) the second subparagraph shall be replaced by the following:


‘The Council, acting unanimously in accordance with a special legislative procedure
and after obtaining the consent of the European Parliament, which shall act by a
majority of its component members, shall lay down the necessary provisions. These
provisions shall enter into force following their approval by the Member States
in accordance with their respective constitutional requirements.’;


(c) in paragraph 5, renumbered 2, the words ‘, acting by means of regulations on its own
initiative in accordance with a special legislative procedure’ shall be inserted after ‘The
European Parliament’.


180) In Article 191, the first paragraph shall be deleted. In the second paragraph, the words ‘, by
means of regulations,’ shall be inserted before ‘shall lay down’ and the words ‘referred to
in Article 8 A(4) of the Treaty on European Union’ shall be inserted after ‘at European level’.


181) In Article 192, the first paragraph shall be deleted; in the second paragraph, the words ‘of its
Members’ shall be replaced by ‘of its component members’ and the following sentence shall be
added at the end of the paragraph: ‘If the Commission does not submit a proposal, it shall
inform the European Parliament of the reasons.’.
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182) Article 193 shall be amended as follows:


(a) in the first paragraph, the words ‘of its Members’ shall be replaced by ‘of its component
Members’;


(b) the third paragraph shall be replaced by the following:


‘The detailed provisions governing the exercise of the right of inquiry shall be determined
by the European Parliament, acting by means of regulations on its own initiative in
accordance with a special legislative procedure, after obtaining the consent of the Council
and the Commission.’.


183) Article 195 shall be amended as follows:


(a) in the first subparagraph of paragraph 1, the words at the beginning ‘The European
Parliament shall appoint an Ombudsman, empowered to receive complaints’ shall be
replaced by ‘A European Ombudsman, elected by the European Parliament, shall be
empowered to receive complaints’; in the last part of the sentence, the words ‘and the
Court of First Instance acting in their judicial role’ shall be replaced by: ‘acting in its
judicial role’ and the following final sentence shall be added: ‘He or she shall examine such
complaints and report on them.’;


(b) in the first subparagraph of paragraph 2, the word ‘appointed’ shall be replaced by
‘elected’;


(c) in paragraph 3, the words ‘from any body’ shall be replaced by ‘from any Government,
institution, body, office or entity’;


(d) in paragraph 4, the words ‘acting by means of regulations on its own initiative in
accordance with a special legislative procedure’ shall be inserted after ‘The European
Parliament’.


184) In the second paragraph of Article 196, the words ‘in extraordinary session’ shall be replaced
by ‘in extraordinary part-session’ and the words ‘of its Members’ shall be replaced by ‘of its
component members’.


185) Article 197 shall be amended as follows:


(a) the first paragraph shall be deleted;


(b) the second paragraph shall be replaced by the following:


‘The Commission may attend all the meetings and shall, at its request, be heard.’;


(c) the fourth paragraph shall be replaced by the following:


‘The European Council and the Council shall be heard by the European Parliament in
accordance with the conditions laid down in the Rules of Procedure of the European
Council and those of the Council.’.


186) In the first paragraph of Article 198, the word ‘absolute’ shall be deleted.
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187) In the second paragraph of Article 199, the words ‘manner laid down in its Rules of Procedure’
shall be replaced by ‘manner laid down in the Treaties and in its Rules of Procedure’.


188) In Article 201, the second paragraph shall be replaced by the following:


‘If the motion of censure is carried by a two-thirds majority of the votes cast, representing a
majority of the component members of the European Parliament, the members of the
Commission shall resign as a body and the High Representative of the Union for Foreign
Affairs and Security Policy shall resign from duties that he or she carries out in the
Commission. They shall remain in office and continue to deal with current business until they
are replaced in accordance with Article 9 D of the Treaty on European Union. In this case, the
term of office of the members of the Commission appointed to replace them shall expire on
the date on which the term of office of the members of the Commission obliged to resign as a
body would have expired.’.


EUROPEAN COUNCIL


189) The following new Section 1a and new Articles 201a and 201b shall be inserted:


‘SECTION 1a


THE EUROPEAN COUNCIL


Article 201a


1. Where a vote is taken, any member of the European Council may also act on behalf of
not more than one other member.


Article 9 C(4) of the Treaty on European Union and Article 205(2) of this Treaty shall apply to
the European Council when it is acting by a qualified majority. Where the European Council
decides by vote, its President and the President of the Commission shall not take part in the
vote.


Abstentions by members present in person or represented shall not prevent the adoption by
the European Council of acts which require unanimity.


2. The President of the European Parliament may be invited to be heard by the European
Council.


3. The European Council shall act by a simple majority for procedural questions and for
the adoption of its Rules of Procedure.


4. The European Council shall be assisted by the General Secretariat of the Council.
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Article 201b


The European Council shall adopt by a qualified majority:


(a) a decision establishing the list of Council configurations, other than those of the General
Affairs Council and of the Foreign Affairs Council, in accordance with Article 9 C(6) of the
Treaty on European Union;


(b) a decision on the Presidency of Council configurations, other than that of Foreign Affairs,
in accordance with Article 9 C(9) of the Treaty on European Union.’.


COUNCIL


190) Articles 202 and 203 shall be repealed.


191) Article 205 shall be amended as follows:


(a) paragraphs 1 and 2 shall be replaced by the following:


‘1. Where it is required to act by a simple majority, the Council shall act by a majority
of its component members.


2. By way of derogation from Article 9 C(4) of the Treaty on European Union, as
from 1 November 2014 and subject to the provisions laid down in the Protocol on
transitional provisions, where the Council does not act on a proposal from the
Commission or from the High Representative of the Union for Foreign Affairs and
Security Policy, the qualified majority shall be defined as at least 72 % of the members of
the Council, representing Member States comprising at least 65 % of the population of
the Union.


3. As from 1 November 2014 and subject to the provisions laid down in the Protocol
on transitional provisions, in cases where, under the Treaties, not all the members of the
Council participate in voting, a qualified majority shall be defined as follows:


(a) A qualified majority shall be defined as at least 55 % of the members of the Council
representing the participating Member States, comprising at least 65 % of the
population of these States.


A blocking minority must include at least the minimum number of Council
members representing more than 35 % of the population of the participating
Member States, plus one member, failing which the qualified majority shall be
deemed attained;


(b) By way of derogation from point (a), where the Council does not act on a proposal
from the Commission or from the High Representative of the Union for Foreign
Affairs and Security Policy, the qualified majority shall be defined as at least 72 % of
the members of the Council representing the participating Member States,
comprising at least 65 % of the population of these States.’.
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(b) paragraph 4 shall be deleted and paragraph 3 shall be renumbered 4.


192) Article 207 shall be replaced by the following:


‘Article 207


1. A committee consisting of the Permanent Representatives of the Governments of the
Member States shall be responsible for preparing the work of the Council and for carrying out
the tasks assigned to it by the latter. The Committee may adopt procedural decisions in cases
provided for in the Council's Rules of Procedure.


2. The Council shall be assisted by a General Secretariat, under the responsibility of a
Secretary-General appointed by the Council.


The Council shall decide on the organisation of the General Secretariat by a simple majority.


3. The Council shall act by a simple majority regarding procedural matters and for the
adoption of its Rules of Procedure.’.


193) In Article 208, the following sentence shall be added at the end of the Article: ‘If the
Commission does not submit a proposal, it shall inform the Council of the reasons.’.


194) In Article 209, the words ‘receiving an opinion from’ shall be replaced by ‘consulting’.


195) Article 210 shall be replaced by the following:


‘Article 210


The Council shall determine the salaries, allowances and pensions of the President of the
European Council, the President of the Commission, the High Representative of the Union for
Foreign Affairs and Security Policy, the members of the Commission, the Presidents, members
and Registrars of the Court of Justice of the European Union, and the Secretary-General of the
Council. It shall also determine any payment to be made instead of remuneration.’.


COMMISSION


196) Article 211 shall be repealed. The following Article 211a shall be inserted:


‘Article 211a


In accordance with Article 9 D(5) of the Treaty on European Union, the members of the
Commission shall be chosen on the basis of a system of rotation established unanimously by
the European Council and on the basis of the following principles:


(a) Member States shall be treated on a strictly equal footing as regards determination of the
sequence of, and the time spent by, their nationals as members of the Commission;
consequently, the difference between the total number of terms of office held by nationals
of any given pair of Member States may never be more than one;
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(b) subject to point (a), each successive Commission shall be so composed as to reflect
satisfactorily the demographic and geographical range of all the Member States.’.


197) Article 212 shall become a new paragraph 2 of Article 218.


198) In Article 213, paragraph 1 shall be deleted and paragraph 2 shall not be numbered; its first
two paragraphs shall be merged and shall read as follows:


‘The Members of the Commission shall refrain from any action incompatible with their duties.
Member States shall respect their independence and shall not seek to influence them in the
performance of their tasks.’.


199) Article 214 shall be repealed.


200) Article 215 shall be amended as follows:


(a) the second paragraph shall be replaced by the following two paragraphs:


‘A vacancy caused by resignation, compulsory retirement or death shall be filled for the
remainder of the member's term of office by a new member of the same nationality
appointed by the Council, by common accord with the President of the Commission, after
consulting the European Parliament and in accordance with the criteria set out in the
second subparagraph of Article 9 D(3) of the Treaty on European Union.


The Council may, acting unanimously on a proposal from the President of the
Commission, decide that such a vacancy need not be filled, in particular when the
remainder of the member's term of office is short.’;


(b) the following new fifth paragraph shall be inserted:


‘In the event of resignation, compulsory retirement or death, the High Representative of
the Union for Foreign Affairs and Security Policy shall be replaced, for the remainder of
his or her term of office, in accordance with Article 9 E(1) of the Treaty on European
Union’;


(c) the last paragraph shall be replaced by the following:


‘In the case of the resignation of all the members of the Commission, they shall remain in
office and continue to deal with current business until they have been replaced, for the
remainder of their term of office, in accordance with Article 9 D of the Treaty on
European Union.’.


201) In Article 217, paragraphs 1, 3 and 4 shall be deleted and paragraph 2 shall not be numbered.
Its first sentence shall be replaced by the following: ‘Without prejudice to Article 9 E(4) of the
Treaty on European Union, the responsibilities incumbent upon the Commission
shall be structured and allocated among its members by its President, in accordance with
Article 9 D(6) of that Treaty’.
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202) In Article 218, paragraph 1 shall be deleted; paragraph 2 shall be renumbered 1 and the words
‘in accordance with the provisions of this Treaty’ shall be deleted. A paragraph 2 shall be
inserted, with the wording of Article 212.


203) In Article 219, first paragraph, the words ‘of the number of Members provided for in
Article 213’ shall be replaced by ‘of its members’ and the second paragraph shall be replaced by
‘Its Rules of Procedure shall determine the quorum.’.


COURT OF JUSTICE


204) In the heading of Section 4, the words ‘OF THE EUROPEAN UNION’ shall be added.


205) Article 220 shall be repealed.


206) In Article 221, the first paragraph shall be deleted.


207) In Article 223, the words ‘, after consultation of the panel provided for in Article 224a’ shall be
added at the end of the first paragraph.


208) In Article 224, first paragraph, the first sentence shall be deleted and the words ‘of the Court’
shall be inserted after ‘The number of Judges’. In the second paragraph, the words ‘, after
consultation of the panel provided for in Article 224a’ shall be inserted at the end of the
second sentence.


209) The following new Article 224a shall be inserted:


‘Article 224a


A panel shall be set up in order to give an opinion on candidates' suitability to perform the
duties of Judge and Advocate-General of the Court of Justice and the General Court before the
governments of the Member States make the appointments referred to in Articles 223
and 224.


The panel shall comprise seven persons chosen from among former members of the Court of
Justice and the General Court, members of national supreme courts and lawyers of recognised
competence, one of whom shall be proposed by the European Parliament. The Council shall
adopt a decision establishing the panel's operating rules and a decision appointing its members.
It shall act on the initiative of the President of the Court of Justice.’.


210) In Article 225, paragraph 1, first subparagraph, first sentence, the words ‘assigned to a judicial
panel and those’ shall be replaced by ‘assigned to a specialised court set up under Article 225a
and those’ and in paragraph 2, first subparagraph, the words ‘set up under Article 225a’ shall
be deleted.


211) Article 225a shall be amended as follows:


(a) the first paragraph shall be replaced by the following text:


‘The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, may establish specialised courts attached to the General Court to
hear and determine at first instance certain classes of action or proceeding brought in
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specific areas. The European Parliament and the Council shall act by means of regulations
either on a proposal from the Commission after consultation of the Court of Justice or at
the request of the Court of Justice after consultation of the Commission.’;


(b) in the second paragraph, the words ‘the decision’ shall be replaced by ‘the regulation’ and
the words ‘the panel’ shall be replaced by ‘the court’;


(c) in the third paragraph, the words ‘the decision establishing the panel’ shall be replaced by
‘the regulation establishing the specialised court’;


(d) in the sixth paragraph, the words ‘the decision’ shall be replaced by ‘the regulation’ and the
following sentence shall be added at the end: ‘Title I of the Statute and Article 64 thereof
shall in any case apply to the specialised courts.’.


212) Article 228 shall be amended as follows:


(a) in paragraph 2, the first and second subparagraphs shall be replaced by the following
wording, which shall become the first subparagraph:


‘2. If the Commission considers that the Member State concerned has not taken the
necessary measures to comply with judgment of the Court, it may bring the case before
the Court after giving that State the opportunity to submit its observations. It shall specify
the amount of the lump sum or penalty payment to be paid by the Member State
concerned which it considers appropriate in the circumstances.’


In the third subparagraph, which shall become the second, the words ‘of Justice’ shall be
deleted after ‘Court’;


(b) the following new paragraph 3 shall be added:


‘3. When the Commission brings a case before the Court pursuant to Article 226 on
the grounds that the Member State concerned has failed to fulfil its obligation to notify
measures transposing a directive adopted under a legislative procedure, it may, when it
deems appropriate, specify the amount of the lump sum or penalty payment to be paid by
the Member State concerned which it considers appropriate in the circumstances.


If the Court finds that there is an infringement it may impose a lump sum or penalty
payment on the Member State concerned not exceeding the amount specified by the
Commission. The payment obligation shall take effect on the date set by the Court in its
judgment.’.


213) In Article 229a, the words ‘the Council, acting unanimously on a proposal from the
Commission and after consulting the European Parliament,’ shall be replaced by ‘the Council,
acting unanimously in accordance with a special legislative procedure and after consulting the
European Parliament,’ and the words ‘Community industrial property rights’ shall be replaced
by ‘European intellectual property rights’. The last sentence shall be replaced by the following:
‘These provisions shall enter into force after their approval by the Member States in accordance
with their respective constitutional requirements.’.
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214) Article 230 shall be amended as follows:


(a) in the first paragraph, the words ‘acts adopted jointly by the European Parliament and the
Council,’ shall be replaced by ‘legislative acts,’ the words ‘and of the European Council’
shall be inserted after ‘European Parliament’ and the following sentence shall be added at
the end: ‘It shall also review the legality of acts of bodies, offices or agencies of the Union
intended to produce legal effects vis-à-vis third parties.’;


(b) in the third paragraph, the words ‘by the Court of Auditors and by the ECB for the
purpose of protecting their prerogatives’ shall be replaced by ‘by the Court of Auditors, by
the European Central Bank and by the Committee of the Regions for the purpose of
protecting their prerogatives’;


(c) the fourth paragraph shall be replaced by the following:


‘Any natural or legal person may, under the conditions laid down in the first and second
paragraphs, institute proceedings against an act addressed to that person or which is of
direct and individual concern to them, and against a regulatory act which is of direct
concern to them and does not entail implementing measures.’;


(d) the following new fifth paragraph shall be inserted, and the present fifth paragraph shall
become the sixth paragraph:


‘Acts setting up bodies, offices and agencies of the Union may lay down specific
conditions and arrangements concerning actions brought by natural or legal persons
against acts of these bodies, offices or agencies intended to produce legal effects in relation
to them.’.


215) In Article 231, the second paragraph shall be replaced by the following: ‘However, the Court
shall, if it considers this necessary, state which of the effects of the act which it has declared
void shall be considered as definitive.’.


216) Article 232 shall be amended as follows:


(a) in the first paragraph, the words ‘the European Council,’ shall be inserted after ‘European
Parliament’, the words ‘or the European Central Bank’ shall be inserted after ‘Commission’,
the word ‘or’ before ‘the Commission’ shall be replaced by a comma and the following
sentence shall be added at the end of the paragraph: ‘This Article shall apply, under the
same conditions, to bodies, offices and agencies of the Union which fail to act.’;


(b) in the third paragraph, the words ‘, body, office or agency’ shall be inserted after ‘an
institution’;


(c) the fourth paragraph shall be deleted.


217) In Article 233, first paragraph, the words ‘or institutions’ shall be deleted; the third paragraph
shall be deleted.
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218) In Article 234, first paragraph, point (b), the words ‘and of the ECB’ shall be deleted and
point (c) shall be deleted. The following paragraph shall be added at the end of the Article: ‘If
such a question is raised in a case pending before a court or tribunal of a Member State with
regard to a person in custody, the Court of Justice of the European Union shall act with the
minimum of delay.’.


219) In Article 235, the reference to the second paragraph of Article 288 shall be replaced by a
reference to the second and third paragraphs of Article 288.


220) The following new Article 235a shall be inserted:


‘Article 235a


The Court of Justice shall have jurisdiction to decide on the legality of an act adopted by the
European Council or by the Council pursuant to Article 7 of the Treaty on European Union
solely at the request of the Member State concerned by a determination of the European
Council or of the Council and in respect solely of the procedural stipulations contained in that
Article.


Such a request must be made within one month from the date of such determination. The
Court shall rule within one month from the date of the request.’.


221) In Article 236, the words ‘in the Staff Regulations or the Conditions of Employment’ shall be
replaced by ‘in the Staff Regulations of Officials and the Conditions of Employment of other
servants of the Union’.


222) In Article 237(d), at the beginning of the second sentence, the word ‘Governing’ shall be
inserted before ‘Council’.


223) The following two new Articles 240a and 240b shall be inserted:


‘Article 240a


The Court of Justice of the European Union shall not have jurisdiction with respect to the
provisions relating to the common foreign and security policy nor with respect to acts adopted
on the basis of those provisions.


However, the Court shall have jurisdiction to monitor compliance with Article 25b of the
Treaty on European Union and to rule on proceedings, brought in accordance with the
conditions laid down in the fourth paragraph of Article 230 of this Treaty, reviewing the
legality of decisions providing for restrictive measures against natural or legal persons adopted
by the Council on the basis of Chapter 2 of Title V of the Treaty on European Union.


Article 240b


In exercising its powers regarding the provisions of Chapters 4 and 5 of Title IV of Part Three
relating to the area of freedom, security and justice, the Court of Justice of the European Union


C 306/110 EN Official Journal of the European Union 17.12.2007







shall have no jurisdiction to review the validity or proportionality of operations carried out by
the police or other law-enforcement services of a Member State or the exercise of the
responsibilities incumbent upon Member States with regard to the maintenance of law and
order and the safeguarding of internal security.’.


224) Article 241 shall be replaced by the following:


‘Article 241


Notwithstanding the expiry of the period laid down in Article 230, fifth paragraph, any party
may, in proceedings in which an act of general application adopted by an institution, body,
office or agency of the Union is at issue, plead the grounds specified in Article 230, second
paragraph, in order to invoke before the Court of Justice of the European Union the
inapplicability of that act.’.


225) In Article 242, second sentence, the words ‘of Justice’ after ‘Court’ shall be deleted.


226) In Article 245, the second paragraph shall be replaced by the following:


‘The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, may amend the provisions of the Statute, with the exception of Title I and
Article 64. The European Parliament and the Council shall act either at the request of the Court
of Justice and after consultation of the Commission, or on a proposal from the Commission
and after consultation of the Court of Justice.’.


EUROPEAN CENTRAL BANK


227) The following Section 4a and Article 245a shall be inserted:


‘SECTION 4a


THE EUROPEAN CENTRAL BANK


Article 245a


1. The European Central Bank, together with the national central banks, shall constitute
the European System of Central Banks (ESCB). The European Central Bank, together with the
national central banks of the Member States whose currency is the euro, which constitute the
Eurosystem, shall conduct the monetary policy of the Union.


2. The ESCB shall be governed by the decision-making bodies of the European Central
Bank. The primary objective of the ESCB shall be to maintain price stability. Without prejudice
to that objective, it shall support the general economic policies in the Union in order to
contribute to the achievement of the latter's objectives.


3. The European Central Bank shall have legal personality. It alone may authorise the issue
of the euro. It shall be independent in the exercise of its powers and in the management of its
finances. Union institutions, bodies, offices and agencies and the governments of the Member
States shall respect that independence.
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4. The European Central Bank shall adopt such measures as are necessary to carry out its
tasks in accordance with Articles 105 to 111a, with Article 115 C, and with the conditions laid
down in the Statute of the ESCB and of the ECB. In accordance with these same Articles, those
Member States whose currency is not the euro, and their central banks, shall retain their
powers in monetary matters.


5. Within the areas falling within its responsibilities, the European Central Bank shall be
consulted on all proposed Union acts, and all proposals for regulation at national level, and
may give an opinion.’.


228) An Article 245b shall be inserted, with the wording of Article 112; it shall be amended as
follows:


(a) in paragraph 1, the words ‘of the Member States whose currency is the euro’ shall be
inserted at the end after ‘national central banks’;


(b) in paragraph 2 the numbering (a) and (b) shall be deleted, the present point (a) shall
become the first subparagraph and the three subparagraphs of the present point (b) shall
respectively become the second, third and fourth subparagraphs of the paragraph; in the
second subparagraph, the words ‘from among persons of recognised standing and
professional experience in monetary or banking matters by common accord of the
governments of the Member States at the level of Heads of State or Government,’ shall be
replaced by ‘by the European Council, acting by a qualified majority, from among persons
of recognised standing and professional experience in monetary or banking matters,’.


229) An Article 245c shall be inserted, with the wording of Article 113.


COURT OF AUDITORS


230) In Article 246, the word ‘Union's’ shall be inserted before ‘audit’ and the following new
paragraph shall be added as a second paragraph:


‘It shall consist of one national of each Member State. Its members shall be completely
independent in the performance of their duties, in the Union's general interest.’.


231) Article 247 shall be amended as follows:


(a) paragraph 1 and the first subparagraph of paragraph 4 shall be deleted. Paragraphs 2 to 9
shall be renumbered 1 to 8 respectively;


(b) in paragraph 2, renumbered 1, the word ‘countries’ shall be replaced by ‘States’;


(c) in paragraph 4, renumbered 3, the word ‘they’ shall be replaced by ‘the Members of the
Court of Auditors’.


232) In Article 248, the word ‘bodies’ shall be replaced by ‘bodies, offices or agencies’, singular or
plural as the case may be, except in the expression ‘national audit bodies’ and except in the final
sentence of the first subparagraph of Article 248(3).
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LEGAL ACTS OF THE UNION


233) The heading of Chapter 2 shall be replaced by the following ‘LEGAL ACTS OF THE UNION,
ADOPTION PROCEDURES AND OTHER PROVISIONS’.


234) A Section 1 shall be inserted above Article 249:


‘SECTION 1


THE LEGAL ACTS OF THE UNION’.


235) Article 249 shall be amended as follows:


(a) the first paragraph shall be replaced by the following:


‘To exercise the Union's competences, the institutions shall adopt regulations, directives,
decisions, recommendations and opinions.’;


(b) the fourth paragraph shall be replaced by the following:


‘A decision shall be binding in its entirety. A decision which specifies those to whom it is
addressed shall be binding only on them.’.


236) The following new Articles 249 A to 249 D shall be inserted:


‘Article 249 A


1. The ordinary legislative procedure shall consist in the joint adoption by the European
Parliament and the Council of a regulation, directive or decision on a proposal from the
Commission. This procedure is defined in Article 251.


2. In the specific cases provided for by the Treaties, the adoption of a regulation, directive
or decision by the European Parliament with the participation of the Council, or by the latter
with the participation of the European Parliament, shall constitute a special legislative
procedure.


3. Legal acts adopted by legislative procedure shall constitute legislative acts.


4. In the specific cases provided for by the Treaties, legislative acts may be adopted on the
initiative of a group of Member States or of the European Parliament, on a recommendation
from the European Central Bank or at the request of the Court of Justice or the European
Investment Bank.


Article 249 B


1. A legislative act may delegate to the Commission the power to adopt non-legislative acts
of general application to supplement or amend certain non-essential elements of the legislative
act.
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The objectives, content, scope and duration of the delegation of power shall be explicitly
defined in the legislative acts. The essential elements of an area shall be reserved for the
legislative act and accordingly shall not be the subject of a delegation of power.


2. Legislative acts shall explicitly lay down the conditions to which the delegation is
subject; these conditions may be as follows:


(a) the European Parliament or the Council may decide to revoke the delegation;


(b) the delegated act may enter into force only if no objection has been expressed by the
European Parliament or the Council within a period set by the legislative act.


For the purposes of (a) and (b), the European Parliament shall act by a majority of its
component members, and the Council by a qualified majority.


3. The adjective “delegated” shall be inserted in the title of delegated acts.


Article 249 C


1. Member States shall adopt all measures of national law necessary to implement legally
binding Union acts.


2. Where uniform conditions for implementing legally binding Union acts are needed,
those acts shall confer implementing powers on the Commission, or, in duly justified specific
cases and in the cases provided for in Articles 11 and 13 of the Treaty on European Union, on
the Council.


3. For the purposes of paragraph 2, the European Parliament and the Council, acting by
means of regulations in accordance with the ordinary legislative procedure, shall lay down in
advance the rules and general principles concerning mechanisms for control by Member States
of the Commission's exercise of implementing powers.


4. The word “implementing” shall be inserted in the title of implementing acts.


Article 249 D


The Council shall adopt recommendations. It shall act on a proposal from the Commission in
all cases where the Treaties provide that it shall adopt acts on a proposal from the Commission.
It shall act unanimously in those areas in which unanimity is required for the adoption of a
Union act. The Commission, and the European Central Bank in the specific cases provided for
in the Treaties, shall adopt recommendations.’.


PROCEDURES FOR THE ADOPTION OF ACTS AND OTHER PROVISIONS


237) A Section 2 ‘PROCEDURES FOR THE ADOPTION OF ACTS AND OTHER PROVISIONS’ shall
be inserted before Article 250.
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238) In Article 250, paragraph 1 shall be replaced by the following:


‘1. Where, pursuant to the Treaties, the Council acts on a proposal from the Commission,
the Council may amend that proposal only by acting unanimously, except in the cases referred
to in paragraphs 10 and 13 of Article 251, in Articles 268, 270a and 272 and in the second
paragraph of Article 273.’.


239) Article 251 shall be amended as follows:


(a) in paragraph 1 the words ‘to this Article’ shall be replaced by ‘to the ordinary legislative
procedure’;


(b) the second and third subparagraphs of paragraph 2, and paragraphs 3 to 7 shall be
replaced by the following:


‘First reading


3. The European Parliament shall adopt its position at first reading and communicate
it to the Council.


4. If the Council approves the European Parliament's position, the act concerned shall
be adopted in the wording which corresponds to the position of the European Parliament.


5. If the Council does not approve the European Parliament's position, it shall adopt
its position at first reading and communicate it to the European Parliament.


6. The Council shall inform the European Parliament fully of the reasons which led it
to adopt its position at first reading. The Commission shall inform the European
Parliament fully of its position.


Second reading


7. If, within three months of such communication, the European Parliament:


(a) approves the Council's position at first reading or has not taken a decision, the act
concerned shall be deemed to have been adopted in the wording which corresponds
to the position of the Council;


(b) rejects, by a majority of its component members, the Council's position at first
reading, the proposed act shall be deemed not to have been adopted;


(c) proposes, by a majority of its component members, amendments to the Council's
position at first reading, the text thus amended shall be forwarded to the Council and
to the Commission, which shall deliver an opinion on those amendments.
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8. If, within three months of receiving the European Parliament's amendments, the
Council, acting by a qualified majority:


(a) approves all those amendments, the act in question shall be deemed to have been
adopted;


(b) does not approve all the amendments, the President of the Council, in agreement
with the President of the European Parliament, shall within six weeks convene a
meeting of the Conciliation Committee.


9. The Council shall act unanimously on the amendments on which the Commission
has delivered a negative opinion.


Conciliation


10. The Conciliation Committee, which shall be composed of the members of the
Council or their representatives and an equal number of members representing the
European Parliament, shall have the task of reaching agreement on a joint text, by a
qualified majority of the members of the Council or their representatives and by a
majority of the members representing the European Parliament within six weeks of its
being convened, on the basis of the positions of the European Parliament and the Council
at second reading.


11. The Commission shall take part in the Conciliation Committee's proceedings and
shall take all necessary initiatives with a view to reconciling the positions of the European
Parliament and the Council.


12. If, within six weeks of its being convened, the Conciliation Committee does not
approve the joint text, the proposed act shall be deemed not to have been adopted.


Third reading


13. If, within that period, the Conciliation Committee approves a joint text, the
European Parliament, acting by a majority of the votes cast, and the Council, acting by a
qualified majority, shall each have a period of six weeks from that approval in which to
adopt the act in question in accordance with the joint text. If they fail to do so, the
proposed act shall be deemed not to have been adopted.


14. The periods of three months and six weeks referred to in this Article shall be
extended by a maximum of one month and two weeks respectively at the initiative of the
European Parliament or the Council.


Special provisions


15. Where, in the cases provided for in the Treaties, a legislative act is submitted
to the ordinary legislative procedure on the initiative of a group of Member States, on a
recommendation by the European Central Bank, or at the request of the Court of Justice,
paragraph 2, the second sentence of paragraph 6, and paragraph 9 shall not apply.
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In such cases, the European Parliament and the Council shall communicate the proposed
act to the Commission with their positions at first and second readings. The European
Parliament or the Council may request the opinion of the Commission throughout the
procedure, which the Commission may also deliver on its own initiative. It may also, if it
deems it necessary, take part in the Conciliation Committee in accordance with
paragraph 11.’.


240) Article 252 shall be repealed. The following new Article 252a shall be inserted:


‘Article 252a


The European Parliament, the Council and the Commission shall consult each other and by
common agreement make arrangements for their cooperation. To that end, they may, in
compliance with the Treaties, conclude interinstitutional agreements which may be of a
binding nature.’.


241) Article 253 shall be replaced by the following:


‘Article 253


Where the Treaties do not specify the type of act to be adopted, the institutions shall select it on
a case-by-case basis, in compliance with the applicable procedures and with the principle of
proportionality.


Legal acts shall state the reasons on which they are based and shall refer to any proposals,
initiatives, recommendations, requests or opinions required by the Treaties.


When considering draft legislative acts, the European Parliament and the Council shall refrain
from adopting acts not provided for by the relevant legislative procedure in the area in
question.’.


242) Article 254 shall be replaced by the following:


‘Article 254


1. Legislative acts adopted under the ordinary legislative procedure shall be signed by the
President of the European Parliament and by the President of the Council.


Legislative acts adopted under a special legislative procedure shall be signed by the President of
the institution which adopted them.


Legislative acts shall be published in the Official Journal of the European Union. They shall enter
into force on the date specified in them or, in the absence thereof, on the twentieth day
following that of their publication.


2. Non-legislative acts adopted in the form of regulations, directives or decisions, when the
latter do not specify to whom they are addressed, shall be signed by the President of the
institution which adopted them.
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Regulations and directives which are addressed to all Member States, as well as decisions which
do not specify to whom they are addressed, shall be published in the Official Journal of the
European Union. They shall enter into force on the date specified in them or, in the absence
thereof, on the twentieth day following that of their publication.


Other directives, and decisions which specify to whom they are addressed, shall be notified to
those to whom they are addressed and shall take effect upon such notification.’.


243) The following new Article 254a shall be inserted:


‘Article 254a


1. In carrying out their missions, the institutions, bodies, offices and agencies of the Union
shall have the support of an open, efficient and independent European administration.


2. In compliance with the Staff Regulations and the Conditions of Employment adopted
on the basis of Article 283, the European Parliament and the Council, acting by means of
regulations in accordance with the ordinary legislative procedure, shall establish provisions to
that end.’.


244) Article 255 shall become Article 16 A; it shall be amended as set out above in point 28.


245) In Article 256, first paragraph, the words ‘Decisions of the Council or of the Commission
which impose’ shall be replaced by ‘Acts of the Council, the Commission or the European
Central Bank which impose’.


ADVISORY BODIES


246) The following new Chapter 3 and Article 256a shall be inserted; Chapters 3 and 4 shall become
Section 1 and Section 2 respectively and Chapter 5 shall be renumbered 4:


‘CHAPTER 3


THE UNION'S ADVISORY BODIES


Article 256a


1. The European Parliament, the Council and the Commission shall be assisted by an
Economic and Social Committee and a Committee of the Regions, exercising advisory
functions.


2. The Economic and Social Committee shall consist of representatives of organisations of
employers, of the employed, and of other parties representative of civil society, notably in
socio-economic, civic, professional and cultural areas.


3. The Committee of the Regions shall consist of representatives of regional and local
bodies who either hold a regional or local authority electoral mandate or are politically
accountable to an elected assembly.


4. The members of the Economic and Social Committee and of the Committee of the
Regions shall not be bound by any mandatory instructions. They shall be completely
independent in the performance of their duties, in the Union's general interest.
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5. The rules referred to in paragraphs 2 and 3 governing the nature of the composition of
the Committees shall be reviewed at regular intervals by the Council to take account of
economic, social and demographic developments within the Union. The Council, on a proposal
from the Commission, shall adopt decisions to that end.’.


ECONOMIC AND SOCIAL COMMITTEE


247) Articles 257 and 261 shall be repealed.


248) In Article 258, the second and third paragraphs shall be replaced by the following paragraph:


‘The Council, acting unanimously on a proposal from the Commission, shall adopt a decision
determining the Committee's composition.’.


249) Article 259 shall be amended as follows:


(a) in paragraph 1, the first sentence shall be replaced by the following sentence: ‘The
members of the Committee shall be appointed for five years.’;


(b) paragraph 2 shall be replaced by the following:


‘2. The Council shall act after consulting the Commission. It may obtain the opinion
of European bodies which are representative of the various economic and social sectors
and of civil society to which the Union's activities are of concern.’.


250) In Article 260, in the first paragraph, the words ‘two years’ shall be replaced by ‘two and a half
years’ and in the third paragraph, the words ‘of the European Parliament,’ shall be inserted
before ‘of the Council’.


251) Article 262 shall be amended as follows:


(a) a reference to the European Parliament shall be inserted before the reference to the
Council in the first, second and third paragraphs;


(b) in the first paragraph, the word ‘must’ shall be replaced by ‘shall’;


(c) in the third paragraph, the words ‘and that of the specialised section’ shall be deleted.


(d) the fourth paragraph shall be deleted.
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COMMITTEE OF THE REGIONS


252) Article 263 shall be amended as follows:


(a) the first paragraph shall be deleted;


(b) the third paragraph, which shall become the second, shall be replaced by the following:


‘The Council, acting unanimously on a proposal from the Commission, shall adopt a
decision determining the Committee's composition.’;


(c) in the fourth paragraph, which shall become the third, in the first sentence, the words ‘on
proposals from the respective Member States’ shall be deleted and the figure ‘four’ shall be
replaced by ‘five’; in the fourth sentence, the words ‘the first paragraph’ shall be replaced
by the words ‘Article 256a(3),’;


(d) the last paragraph shall be deleted.


253) In Article 264, first paragraph, the words ‘two years’ shall be replaced by ‘two and a half years’
and in the third paragraph, the words ‘of the European Parliament,’ shall be inserted before ‘of
the Council’.


254) Article 265 shall be amended as follows:


(a) a reference to the European Parliament shall be inserted before the reference to the
Council in the first, second, third and last paragraphs;


(b) in the first paragraph, the word ‘two’ shall be deleted;


(c) the fourth paragraph shall be deleted ;


EUROPEAN INVESTMENT BANK


255) In Article 266, third paragraph, the words ‘at the request of the Commission’ shall be replaced
by ‘on a proposal from the Commission’ and the words ‘in accordance with a special legislative
procedure’ shall be inserted after ‘unanimously’ and the words ‘Articles 4, 11, and 12 and
Article 18(5) of’ shall be deleted.


256) In Article 267(b), the word ‘progressive’ shall be deleted and the words ‘or functioning’ shall be
inserted after ‘establishment’.


FINANCIAL PROVISIONS


257) Article 268 shall be amended as follows:


(a) in the first paragraph, the words ‘, including those relating to the European Social Fund,’
shall be deleted and the three paragraphs shall become paragraph 1;
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(b) the second subparagraph shall be replaced by the following:


‘The Union's annual budget shall be established by the European Parliament and the
Council in accordance with Article 272.’;


(c) the following new paragraphs 2 to 6 shall be added:


‘2. The expenditure shown in the budget shall be authorised for the annual budgetary
period in accordance with the regulation referred to in Article 279.


3. The implementation of expenditure shown in the budget shall require the prior
adoption of a legally binding Union act providing a legal basis for its action and for the
implementation of the corresponding expenditure in accordance with the regulation
referred to in Article 279, except in cases for which that law provides.


4. With a view to maintaining budgetary discipline, the Union shall not adopt any act
which is likely to have appreciable implications for the budget without providing an
assurance that the expenditure arising from such an act is capable of being financed
within the limit of the Union's own resources and in compliance with the multiannual
financial framework referred to in Article 270a.


5. The budget shall be implemented in accordance with the principle of sound
financial management. Member States shall cooperate with the Union to ensure that the
appropriations entered in the budget are used in accordance with this principle.


6. The Union and the Member States, in accordance with Article 280, shall counter
fraud and any other illegal activities affecting the financial interests of the Union.’.


THE UNION'S OWN RESOURCES


258) A Chapter 1 ‘THE UNION'S OWN RESOURCES’ shall be inserted before Article 269.


259) Article 269 shall be amended as follows:


(a) the following new first paragraph shall be inserted:


‘The Union shall provide itself with the means necessary to attain its objectives and carry
through its policies.’;


(b) the last paragraph shall be replaced by the following two paragraphs:


‘The Council, acting in accordance with a special legislative procedure, shall unanimously
and after consulting the European Parliament adopt a decision laying down the provisions
relating to the system of own resources of the Union. In this context it may establish new
categories of own resources or abolish an existing category. That decision shall not enter
into force until it is approved by the Member States in accordance with their respective
constitutional requirements.
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The Council, acting by means of regulations in accordance with a special legislative
procedure, shall lay down implementing measures for the Union's own resources system
insofar as this is provided for in the decision adopted on the basis of the third paragraph.
The Council shall act after obtaining the consent of the European Parliament.’.


260) Article 270 shall be repealed.


MULTIANNUAL FINANCIAL FRAMEWORK


261) The following new Chapter 2 and new Article 270a shall be inserted:


‘CHAPTER 2


THE MULTIANNUAL FINANCIAL FRAMEWORK


Article 270a


1. The multiannual financial framework shall ensure that Union expenditure develops in
an orderly manner and within the limits of its own resources.


It shall be established for a period of at least five years.


The annual budget of the Union shall comply with the multiannual financial framework.


2. The Council, acting in accordance with a special legislative procedure, shall adopt a
regulation laying down the multiannual financial framework. The Council shall act
unanimously after obtaining the consent of the European Parliament, which shall be given
by a majority of its component members.


The European Council may, unanimously, adopt a decision authorising the Council to act by a
qualified majority when adopting the regulation referred to in the first paragraph.


3. The financial framework shall determine the amounts of the annual ceilings on
commitment appropriations by category of expenditure and of the annual ceiling on payment
appropriations. The categories of expenditure, limited in number, shall correspond to the
Union's major sectors of activity.


The financial framework shall lay down any other provisions required for the annual budgetary
procedure to run smoothly.


4. Where no Council regulation determining a new financial framework has been adopted
by the end of the previous financial framework, the ceilings and other provisions
corresponding to the last year of that framework shall be extended until such time as that
act is adopted.


5. Throughout the procedure leading to the adoption of the financial framework, the
European Parliament, the Council and the Commission shall take any measure necessary to
facilitate its adoption.’.
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THE UNION'S ANNUAL BUDGET


262) A Chapter 3 ‘THE UNION'S ANNUAL BUDGET’ shall be inserted after Article 270a.


263) An Article 270b shall be inserted, with the wording of Article 272(1).


264) Article 271 shall become the new Article 273a; it shall be amended as set out below in
point 267.


265) Article 272(1) shall become Article 270b and paragraphs 2 to 10 of Article 272 shall be
replaced by the following:


‘Article 272


The European Parliament and the Council, acting in accordance with a special legislative
procedure, shall establish the Union's annual budget in accordance with the following
provisions.


1. With the exception of the European Central Bank, each institution shall, before 1 July,
draw up estimates of its expenditure for the following financial year. The Commission
shall consolidate these estimates in a draft budget which may contain different estimates.


The draft budget shall contain an estimate of revenue and an estimate of expenditure.


2. The Commission shall submit a proposal containing the draft budget to the European
Parliament and to the Council not later than 1 September of the year preceding that in
which the budget is to be implemented.


The Commission may amend the draft budget during the procedure until such time as
the Conciliation Committee, referred to in paragraph 5, is convened.


3. The Council shall adopt its position on the draft budget and forward it to the
European Parliament not later than 1 October of the year preceding that in which the
budget is to be implemented. The Council shall inform the European Parliament in full of
the reasons which led it to adopt its position.


4. If, within forty-two days of such communication, the European Parliament:


(a) approves the position of the Council, the budget shall be adopted;


(b) has not taken a decision, the budget shall be deemed to have been adopted;


(c) adopts amendments by a majority of its component members, the amended draft
shall be forwarded to the Council and to the Commission. The President of the
European Parliament, in agreement with the President of the Council, shall
immediately convene a meeting of the Conciliation Committee. However, if within
ten days of the draft being forwarded the Council informs the European Parliament
that it has approved all its amendments, the Conciliation Committee shall not meet.
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5. The Conciliation Committee, which shall be composed of the members of the Council or
their representatives and an equal number of members representing the European
Parliament, shall have the task of reaching agreement on a joint text, by a qualified
majority of the members of the Council or their representatives and by a majority of the
representatives of the European Parliament within twenty-one days of its being convened,
on the basis of the positions of the European Parliament and the Council.


The Commission shall take part in the Conciliation Committee's proceedings and shall
take all the necessary initiatives with a view to reconciling the positions of the European
Parliament and the Council.


6. If, within the twenty-one days referred to in paragraph 5, the Conciliation Committee
agrees on a joint text, the European Parliament and the Council shall each have a period
of fourteen days from the date of that agreement in which to approve the joint text.


7. If, within the period of fourteen days referred to in paragraph 6:


(a) the European Parliament and the Council both approve the joint text or fail to take a
decision, or if one of these institutions approves the joint text while the other one
fails to take a decision, the budget shall be deemed to be definitively adopted in
accordance with the joint text; or


(b) the European Parliament, acting by a majority of its component members, and the
Council both reject the joint text, or if one of these institutions rejects the joint text
while the other one fails to take a decision, a new draft budget shall be submitted by
the Commission; or


(c) the European Parliament, acting by a majority of its component members, rejects the
joint text while the Council approves it, a new draft budget shall be submitted by the
Commission; or


(d) the European Parliament approves the joint text whilst the Council rejects it,
the European Parliament may, within fourteen days from the date of the rejection by
the Council and acting by a majority of its component members and three-fifths of
the votes cast, decide to confirm all or some of the amendments referred to in
paragraph 4(c). Where a European Parliament amendment is not confirmed, the
position agreed in the Conciliation Committee on the budget heading which is the
subject of the amendment shall be retained. The budget shall be deemed to be
definitively adopted on this basis.


8. If, within the twenty-one days referred to in paragraph 5, the Conciliation Committee
does not agree on a joint text, a new draft budget shall be submitted by the Commission.
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9. When the procedure provided for in this Article has been completed, the President of the
European Parliament shall declare that the budget has been definitively adopted.


10. Each institution shall exercise the powers conferred upon it under this Article in
compliance with the Treaties and the acts adopted thereunder, with particular regard to
the Union's own resources and the balance between revenue and expenditure.’.


266) Article 273 shall be amended as follows:


(a) in the first paragraph, the word ‘voted’ shall be replaced by ‘definitively adopted’, the
words ‘or other subdivision’ shall be deleted and, at the end of the sentence, the words
‘this arrangement shall not, however, have the effect of placing at the disposal of the
Commission appropriations in excess of one twelfth of those provided for in the draft
budget in course of preparation’ shall be replaced by ‘that sum shall not, however, exceed
one twelfth of the appropriations provided for in the same chapter of the draft budget.’;


(b) in the second paragraph, the words ‘on a proposal from the Commission,’ shall be
inserted after ‘The Council’ and the following shall be added at the end: ‘in accordance
with the regulations made pursuant to Article 279. The Council shall forward the decision
immediately to the European Parliament.’;


(c) the third paragraph shall be deleted;


(d) the last paragraph shall be replaced by the following:


‘The decision referred to in the second paragraph shall lay down the necessary measures
relating to resources to ensure application of this Article, in accordance with the acts
referred to in Article 269.


It shall enter into force thirty days following its adoption if the European Parliament,
acting by a majority of its component members, has not decided to reduce this
expenditure within that time-limit.’.


267) An Article 273a shall be inserted, with the wording of Article 271; it shall be amended as
follows:


(a) the first paragraph shall be deleted;


(b) In the third paragraph, which has become the second, the words ‘as far as may be
necessary’ shall be deleted;


(c) in the last paragraph, the words ‘the Council, the Commission and the Court of Justice’
shall be replaced by ‘the European Council and the Council, the Commission and the
Court of Justice of the European Union’.
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IMPLEMENTATION OF THE BUDGET AND DISCHARGE


268) A Chapter 4 ‘IMPLEMENTATION OF THE BUDGET AND DISCHARGE’, shall be inserted before
Article 274, which shall be amended as follows:


(a) in the first paragraph, the words at the beginning ‘The Commission shall implement the
budget’ shall be replaced by ‘The Commission shall implement the budget in cooperation
with the Member States’;


(b) the second paragraph shall be replaced by the following:


‘The regulations shall lay down the control and audit obligations of the Member States in
the implementation of the budget and the resulting responsibilities. They shall also lay
down the responsibilities and detailed rules for each institution concerning its part in
effecting its own expenditure.’.


269) In Article 275 the order of the Council and the European Parliament shall be reversed. The
following new second paragraph shall be added:


‘The Commission shall also submit to the European Parliament and to the Council an
evaluation report on the Union's finances based on the results achieved, in particular in relation
to the indications given by the European Parliament and the Council pursuant to Article 276’.


270) In Article 276(1), the words ‘the accounts and the financial statement referred to in
Article 275’ shall be replaced by ‘the accounts, the financial statement and the evaluation
report referred to in Article 275.’.


COMMON FINANCIAL PROVISIONS


271) A Chapter 5 ‘COMMON PROVISIONS’ shall be inserted before Article 277.


272) Article 277 shall be replaced by the following:


‘Article 277


The multiannual financial framework and the annual budget shall be drawn up in euro.’.


273) Article 279 shall be amended as follows:


(a) paragraph 1 shall be replaced by the following:


‘1. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, and after consulting the Court of Auditors, shall adopt by means of
regulations:


(a) the financial rules which determine in particular the procedure to be adopted for
establishing and implementing the budget and for presenting and auditing accounts;


(b) rules providing for checks on the responsibility of financial actors, in particular
authorising officers and accounting officers.’;
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(b) in paragraph 2, the word ‘unanimously’ and the words ‘obtaining the opinion of’ shall be
deleted.


274) The following new Articles 279a and 279b shall be inserted:


‘Article 279a


The European Parliament, the Council and the Commission shall ensure that the financial
means are made available to allow the Union to fulfil its legal obligations in respect of third
parties.


Article 279b


Regular meetings between the Presidents of the European Parliament, the Council and the
Commission shall be convened, on the initiative of the Commission, under the budgetary
procedures referred to in this Chapter. The Presidents shall take all the necessary steps to
promote consultation and the reconciliation of the positions of the institutions over which
they preside in order to facilitate the implementation of this Title.’.


COMBATING FRAUD


275) A Chapter 6 ‘COMBATING FRAUD’ shall be inserted before Article 280.


276) Article 280 shall be amended as follows:


(a) the following words shall be added at the end of paragraph 1: ‘, and in all the Union's
institutions, bodies, offices and agencies.’;


(b) in paragraph 4, the following words: ‘and in all the Union's institutions, bodies, offices
and agencies’ shall be inserted after the words: ‘in the Member States’, and the last
sentence shall be deleted.


ENHANCED COOPERATION


277) A Title III ‘ENHANCED COOPERATION’ shall be inserted after Article 280.


278) The following new Articles 280 A to 280 I shall be inserted, which, with Article 10 of the
Treaty on European Union, shall replace the current Articles 27a to 27e, Articles 40 to 40b and
Articles 43 to 45 of the Treaty on European Union and Articles 11 and 11a of the Treaty
establishing the European Community:


‘Article 280 A


Any enhanced cooperation shall comply with the Treaties and the law of the Union.


Such cooperation shall not undermine the internal market or economic, social and territorial
cohesion. It shall not constitute a barrier to or discrimination in trade between Member States,
nor shall it distort competition between them.
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Article 280 B


Any enhanced cooperation shall respect the competences, rights and obligations of those
Member States which do not participate in it. Those Member States shall not impede its
implementation by the participating Member States.


Article 280 C


1. When enhanced cooperation is being established, it shall be open to all Member States,
subject to compliance with any conditions of participation laid down by the authorising
decision. It shall also be open to them at any other time, subject to compliance with the acts
already adopted within that framework, in addition to those conditions.


The Commission and the Member States participating in enhanced cooperation shall ensure
that they promote participation by as many Member States as possible.


2. The Commission and, where appropriate, the High Representative of the Union for
Foreign Affairs and Security Policy shall keep the European Parliament and the Council
regularly informed regarding developments in enhanced cooperation.


Article 280 D


1. Member States which wish to establish enhanced cooperation between themselves in
one of the areas covered by the Treaties, with the exception of fields of exclusive competence
and the common foreign and security policy, shall address a request to the Commission,
specifying the scope and objectives of the enhanced cooperation proposed. The Commission
may submit a proposal to the Council to that effect. In the event of the Commission not
submitting a proposal, it shall inform the Member States concerned of the reasons for not
doing so.


Authorisation to proceed with the enhanced cooperation referred to in the first subparagraph
shall be granted by the Council, on a proposal from the Commission and after obtaining the
consent of the European Parliament.


2. The request of the Member States which wish to establish enhanced cooperation
between themselves within the framework of the common foreign and security policy shall be
addressed to the Council. It shall be forwarded to the High Representative of the Union for
Foreign Affairs and Security Policy, who shall give an opinion on whether the enhanced
cooperation proposed is consistent with the Union's common foreign and security policy, and
to the Commission, which shall give its opinion in particular on whether the enhanced
cooperation proposed is consistent with other Union policies. It shall also be forwarded to the
European Parliament for information.


Authorisation to proceed with enhanced cooperation shall be granted by a decision of the
Council acting unanimously.


Article 280 E


All members of the Council may participate in its deliberations, but only members of the
Council representing the Member States participating in enhanced cooperation shall take part
in the vote.
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Unanimity shall be constituted by the votes of the representatives of the participating Member
States only.


A qualified majority shall be defined in accordance with Article 205(3).


Article 280 F


1. Any Member State which wishes to participate in enhanced cooperation in progress in
one of the areas referred to in Article 280 D(1) shall notify its intention to the Council and the
Commission.


The Commission shall, within four months of the date of receipt of the notification, confirm
the participation of the Member State concerned. It shall note where necessary that the
conditions of participation have been fulfilled and shall adopt any transitional measures
necessary with regard to the application of the acts already adopted within the framework of
enhanced cooperation.


However, if the Commission considers that the conditions of participation have not been
fulfilled, it shall indicate the arrangements to be adopted to fulfil those conditions and shall set
a deadline for re-examining the request. On the expiry of that deadline, it shall re-examine the
request, in accordance with the procedure set out in the second subparagraph. If the
Commission considers that the conditions of participation have still not been met, the Member
State concerned may refer the matter to the Council, which shall decide on the request. The
Council shall act in accordance with Article 280 E. It may also adopt the transitional measures
referred to in the second subparagraph on a proposal from the Commission.


2. Any Member State which wishes to participate in enhanced cooperation in progress in
the framework of the common foreign and security policy shall notify its intention to the
Council, the High Representative of the Union for Foreign Affairs and Security Policy and the
Commission.


The Council shall confirm the participation of the Member State concerned, after consulting
the High Representative of the Union for Foreign Affairs and Security Policy and after noting,
where necessary, that the conditions of participation have been fulfilled. The Council, on a
proposal from the High Representative, may also adopt any transitional measures necessary
with regard to the application of the acts already adopted within the framework of enhanced
cooperation. However, if the Council considers that the conditions of participation have not
been fulfilled, it shall indicate the arrangements to be adopted to fulfil those conditions and
shall set a deadline for re-examining the request for participation.


For the purposes of this paragraph, the Council shall act unanimously and in accordance with
Article 280 E.


Article 280 G


Expenditure resulting from implementation of enhanced cooperation, other than adminis-
trative costs entailed for the institutions, shall be borne by the participating Member States,
unless all members of the Council, acting unanimously after consulting the European
Parliament, decide otherwise.
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Article 280 H


1. Where a provision of the Treaties which may be applied in the context of enhanced
cooperation stipulates that the Council shall act unanimously, the Council, acting unanimously
in accordance with the arrangements laid down in Article 280 E, may adopt a decision
stipulating that it will act by a qualified majority.


2. Where a provision of the Treaties which may be applied in the context of
enhanced cooperation stipulates that the Council shall adopt acts under a special legislative
procedure, the Council, acting unanimously in accordance with the arrangements laid down in
Article 280 E, may adopt a decision stipulating that it will act under the ordinary legislative
procedure. The Council shall act after consulting the European Parliament.


3. Paragraphs 1 and 2 shall not apply to decisions having military or defence implications.


Article 280 I


The Council and the Commission shall ensure the consistency of activities undertaken in the
context of enhanced cooperation and the consistency of such activities with the policies of the
Union, and shall cooperate to that end.’.


GENERAL AND FINAL PROVISIONS


279) Part Six shall be renumbered ‘PART SEVEN’.


280) Articles 281, 293, 305 and 314 shall be repealed. Article 286 shall be replaced by Article 16 B.


281) In Article 282, the following sentence shall be added at the end: ‘However, the Union shall be
represented by each of the institutions, by virtue of their administrative autonomy, in matters
relating to their respective operation.’.


282) At the beginning of Article 283, the words ‘The Council shall, acting by a qualified majority on
a proposal from the Commission and after consulting’ shall be replaced by ‘The European
Parliament and the Council shall, acting by means of regulations in accordance with the
ordinary legislative procedure on a proposal from the Commission and after consulting’ and at
the end the words ‘servants of those Communities’ shall be replaced by the words ‘servants of
the Union’.


283) In Article 288, the third paragraph shall be replaced by the following:


‘Notwithstanding the second paragraph, the European Central Bank shall, in accordance with
the general principles common to the laws of the Member States, make good any damage
caused by it or by its servants in the performance of their duties.’.


284) In Article 290, the words ‘by means of regulations’ shall be added at the end.


285) In Article 291, the words ‘, the European Monetary Institute’ shall be deleted.


286) Article 294 shall become Article 48a.
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287) Article 299 shall be amended as follows:


(a) paragraph 1 shall be deleted. The first subparagraph of paragraph 2 and paragraphs 3 to 6
shall become Article 311a; they shall be amended as set out below in point 293.


Paragraph 2 shall not be numbered;


(b) at the beginning of the first paragraph, the word ‘However,’ shall be deleted and the words
‘the French overseas departments’ shall be replaced by ‘Guadeloupe, French Guiana,
Martinique, Réunion, Saint-Barthélemy, Saint-Martin’; the following sentence shall be
added at the end of the paragraph: ‘Where the specific measures in question are adopted
by the Council in accordance with a special legislative procedure, it shall also act on a
proposal from the Commission and after consulting the European Parliament.’;


(c) at the beginning of the second paragraph, the words ‘The Council shall, when adopting
the relevant measures referred to in the second subparagraph, take into account areas
such as’ shall be replaced by ‘The measures referred to in the first paragraph concern in
particular areas such as’;


(d) at the beginning of the third paragraph, the reference to the second subparagraph shall be
replaced by a reference to the first paragraph.


288) Articles 300 and 301 shall be replaced by Articles 188 N and 188 K respectively and
Articles 302 to 304 shall be replaced by Article 188 P.


289) Article 308 shall be replaced by the following:


‘Article 308


1. If action by the Union should prove necessary, within the framework of the policies
defined in the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties
have not provided the necessary powers, the Council, acting unanimously on a proposal from
the Commission and after obtaining the consent of the European Parliament, shall adopt the
appropriate measures. Where the measures in question are adopted by the Council in
accordance with a special legislative procedure, it shall also act unanimously on a proposal
from the Commission and after obtaining the consent of the European Parliament.


2. Using the procedure for monitoring the subsidiarity principle referred to in Arti-
cle 3b(3) of the Treaty on European Union, the Commission shall draw national Parliaments'
attention to proposals based on this Article.


3. Measures based on this Article shall not entail harmonisation of Member States' laws or
regulations in cases where the Treaties exclude such harmonisation.


4. This Article cannot serve as a basis for attaining objectives pertaining to the common
foreign and security policy and any acts adopted pursuant to this Article shall respect the limits
set out in Article 25b, second paragraph, of the Treaty on European Union.’.
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290) The following new Article 308a shall be inserted:


‘Article 308a


Article 48(7) of the Treaty on European Union shall not apply to the following Articles:


— Article 269, third and fourth paragraphs,


— Article 270a(2), first subparagraph,


— Article 308, and


— Article 309.’.


291) Article 309 shall be replaced by the following:


‘Article 309


For the purposes of Article 7 of the Treaty on European Union on the suspension of certain
rights resulting from Union membership, the member of the European Council or of the
Council representing the Member State in question shall not take part in the vote and the
Member State in question shall not be counted in the calculation of the one third or four fifths
of Member States referred to in paragraphs 1 and 2 of that Article. Abstentions by members
present in person or represented shall not prevent the adoption of decisions referred to in
paragraph 2 of that Article.


For the adoption of the decisions referred to in paragraphs 3 and 4 of Article 7 of the Treaty on
European Union, a qualified majority shall be defined in accordance with Article 205(3)(b) of
this Treaty.


Where, following a decision to suspend voting rights adopted pursuant to paragraph 3 of
Article 7 of the Treaty on European Union, the Council acts by a qualified majority on the basis
of a provision of the Treaties, that qualified majority shall be defined in accordance with
Article 205(3)(b) of this Treaty, or, where the Council acts on a proposal from the Commission
or from the High Representative of the Union for Foreign Affairs and Security Policy, in
accordance with Article 205(3)(a).


For the purposes of Article 7 of the Treaty on European Union, the European Parliament shall
act by a two-thirds majority of the votes cast, representing the majority of its component
members.’.


292) Article 310 shall become Article 188 M.
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293) Article 311 shall be repealed. A new Article 311a shall be inserted, with the wording of
Article 299(2), first subparagraph, and Article 299(3) to (6); the text shall be amended as
follows:


(a) the first subparagraph of paragraph 2 and paragraphs 3 to 6 shall be renumbered 1 to 5
and the following new introductory wording shall be inserted at the beginning of the
Article:


‘In addition to the provisions of Article 49 C of the Treaty on European Union relating to
the territorial scope of the Treaties, the following provisions shall apply:’;


(b) at the beginning of the first subparagraph of paragraph 2, renumbered 1, the words ‘the
French overseas departments,’ shall be replaced by ‘Guadeloupe, French Guiana,
Martinique, Réunion, Saint-Barthélemy, Saint-Martin’ and the words ‘in accordance with
Article 299’ shall be added at the end;


(c) in paragraph 3, renumbered 2, the words ‘of this Treaty’ shall be deleted;


(d) in paragraph 6, renumbered 5, the introductory words ‘Notwithstanding the preceding
paragraphs:’ shall be replaced by ‘Notwithstanding Article 49 C of the Treaty on European
Union and paragraphs 1 to 4 of this Article:’;


(e) the following new paragraph shall be added at the end of the Article:


‘6. The European Council may, on the initiative of the Member State concerned,
adopt a decision amending the status, with regard to the Union, of a Danish, French or
Netherlands country or territory referred to in paragraphs 1 and 2. The European Council
shall act unanimously after consulting the Commission.’.


294) The heading ‘FINAL PROVISIONS’ before Article 313 shall be deleted.


295) The following Article 313a shall be inserted:


‘Article 313a


The provisions of Article 53 of the Treaty on European Union shall apply to this Treaty.’.
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FINAL PROVISIONS


Article 3


This Treaty is concluded for an unlimited period.


Article 4


1. Protocol No 1 annexed to this Treaty contains the amendments to the Protocols annexed to the
Treaty on European Union, to the Treaty establishing the European Community and/or to the Treaty
establishing the European Atomic Energy Community.


2. Protocol No 2 annexed to this Treaty contains the amendments to the Treaty establishing the
European Atomic Energy Community.


Article 5


1. The articles, sections, chapters, titles and parts of the Treaty on European Union and of the
Treaty establishing the European Community, as amended by this Treaty, shall be renumbered in
accordance with the tables of equivalences set out in the Annex to this Treaty, and which form an
integral part of this Treaty.


2. The cross-references to the articles, sections, chapters, titles and parts of the Treaty on European
Union and of the Treaty on the Functioning of the European Union, as well as between them, shall be
adapted pursuant to paragraph 1 and the references to paragraphs of the said articles as renumbered or
re-ordered by the provisions of this Treaty shall be adapted in accordance with those provisions.


References to the articles, sections, chapters, titles and parts of the Treaty on European Union and of
the Treaty establishing the European Community contained in the other treaties and acts of primary
legislation on which the Union is founded shall be adapted pursuant to paragraph 1 of this Article.
References to recitals of the Treaty on European Union or to paragraphs or articles of the Treaty on
European Union or of the Treaty establishing the European Community as renumbered or re-arranged
by the provisions of this Treaty shall be adapted pursuant to this latter.
Such adaptations shall, where necessary, also apply in the event that the provision in question has been
repealed.


3. The references to the recitals, articles, sections, chapters, titles and parts of the Treaty on
European Union and of the Treaty establishing the European Community, as amended by this Treaty,
contained in other instruments or acts shall be understood as referring to the recitals, articles, sections,
chapters, titles and parts of those Treaties as renumbered pursuant to paragraph 1 and, respectively, to
the paragraphs of the said articles, as renumbered or re-arranged by certain provisions of this Treaty.
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Article 6


1. This Treaty shall be ratified by the High Contracting Parties in accordance with their respective
constitutional requirements. The instruments of ratification shall be deposited with the Government of
the Italian Republic.


2. This Treaty shall enter into force on 1 January 2009, provided that all the instruments of
ratification have been deposited, or, failing that, on the first day of the month following the deposit of
the instrument of ratification by the last signatory State to take this step.


Article 7


This Treaty, referred to as the Treaty of Lisbon, drawn up in a single original in the Bulgarian, Czech,
Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian,
Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish and Swedish languages,
the texts in each of these languages being equally authentic, shall be deposited in the archives of the
Government of the Italian Republic, which will transmit a certified copy to each of the governments of
the other signatory States.


IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this Treaty.


17.12.2007 EN Official Journal of the European Union C 306/135







Съставено в Лисабон на тринадесети декември две хиляди и седма година.


Hecho en Lisboa, el trece de diciembre de dos mil siete.


V Lisabonu dne třináctého prosince dva tisíce sedm.


Udfærdiget i Lissabon den trettende december to tusind og syv.


Geschehen zu Lissabon am dreizehnten Dezember zweitausendsieben.


Kahe tuhande seitsmenda aasta detsembrikuu kolmeteistkümnendal päeval Lissabonis.


Έγινε στη Λισσαβώνα, στις δέκα τρεις Δεκεμβρίου δύο χιλιάδες επτά.


Done at Lisbon on the thirteenth day of December in the year two thousand and seven.


Fait à Lisbonne, le treize décembre deux mille sept.


Arna dhéanamh i Liospóin, an tríú lá déag de Nollaig sa bhliain dhá mhíle a seacht.


Fatto a Lisbona, addì tredici dicembre duemilasette.


Lisabonā, divtūkstoš septītā gada trīspadsmitajā decembrī.


Priimta Lisabonoje du tūkstančiai septintųjų metų gruodžio tryliktą dieną.


Kelt Lisszabonban, a kétezer-hetedik év december tizenharmadik napján.


Magħmul f'Lisbona, fit-tlettax-il jum ta' Diċembru tas-sena elfejn u sebgħa.


Gedaan te Lissabon, de dertiende december tweeduizend zeven.


Sporządzono w Lizbonie dnia trzynastego grudnia roku dwa tysiące siódmego.


Feito em Lisboa, em treze de Dezembro de dois mil e sete.


Întocmit la Lisabona la treisprezece decembrie două mii șapte.


V Lisabone dňa trinásteho decembra dvetisícsedem.


V Lizboni, dne trinajstega decembra leta dva tisoč sedem.


Tehty Lissabonissa kolmantenatoista päivänä joulukuuta vuonna kaksituhattaseitsemän.


Som skedde i Lissabon den trettonde december tjugohundrasju.
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Voor Zijne Majesteit de Koning der Belgen
Pour Sa Majesté le Roi des Belges
Für Seine Majestät den König der Belgier


„Deze handtekening verbindt eveneens de Vlaamse Gemeenschap, de Franse Gemeenschap, de
Duitstalige Gemeenschap, het Vlaamse Gewest, het Waalse Gewest en het Brussels Hoofdstedelijk
Gewest.”


«Cette signature engage également la Communauté française, la Communauté flamande, la
Communauté germanophone, la Région wallonne, la Région flamande et la Région de Bruxelles-
Capitale.»


„Diese Unterschrift bindet zugleich die Deutschsprachige Gemeinschaft, die Flämische Gemeinschaft,
die Französische Gemeinschaft, die Wallonische Region, die Flämische Region und die Region Brüssel-
Hauptstadt.“


За Правителството на Република България


17.12.2007 EN Official Journal of the European Union C 306/137







Za prezidenta České republiky


For Hendes Majestæt Danmarks Dronning


Für den Präsidenten der Bundesrepublik Deutschland
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Eesti Vabariigi Presidendi nimel


Thar ceann Uachtarán na hÉireann
For the President of Ireland


Για τον Πρόεδρο της Ελληνικής Δημοκρατίας


Por Su Majestad el Rey de España
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Pour le Président de la République française


Per il Presidente della Repubblica italiana


Για τον Πρόεδρο της Κυπριακής Δημοκρατίας
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Latvijas Republikas Valsts prezidenta vārdā


Lietuvos Respublikos Prezidento vardu


Pour Son Altesse Royale le Grand-Duc de Luxembourg
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A Magyar Köztársaság Elnöke részéről


Għall-President ta' Malta


Voor Hare Majesteit de Koningin der Nederlanden
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Für den Bundespräsidenten der Republik Österreich


Za Prezydenta Rzeczypospolitej Polskiej


Pelo Presidente da República Portuguesa
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Pentru Președintele României


Za predsednika Republike Slovenije


Za prezidenta Slovenskej republiky


C 306/144 EN Official Journal of the European Union 17.12.2007







Suomen Tasavallan Presidentin puolesta
För Republiken Finlands President


För Konungariket Sveriges regering


For Her Majesty the Queen of the United Kingdom of Great Britain and Northern Ireland
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PROTOCOLS
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A. PROTOCOLS TO BE ANNEX ED TO THE TREATY ON EUROPEAN
UNION, TO THE TREATY ON THE FUNCTIONING OF THE
EUROPEAN UNION AND, WHERE APPLICABLE, TO THE TREATY
ESTABLISHING THE EUROPEAN ATOMIC ENERGY COMMUNITY


PROTOCOL


ON THE ROLE OF NATIONAL PARLIAMENTS IN THE EUROPEAN
UNION


THE HIGH CONTRACTING PARTIES,


RECALLING that the way in which national Parliaments scrutinise their governments in relation to the activities of the
European Union is a matter for the particular constitutional organisation and practice of each Member State;


DESIRING to encourage greater involvement of national Parliaments in the activities of the European Union and to enhance
their ability to express their views on draft legislative acts of the European Union as well as on other matters which may be
of particular interest to them,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union, to the Treaty on
the Functioning of the European Union and to the Treaty establishing the European Atomic Energy Community:


TITLE I


INFORMATION FOR NATIONAL PARLIAMENTS


Article 1


Commission consultation documents (green and white papers and communications) shall be forwarded directly by the
Commission to national Parliaments upon publication. The Commission shall also forward the annual legislative
programme as well as any other instrument of legislative planning or policy to national Parliaments, at the same time as to
the European Parliament and the Council.


Article 2


Draft legislative acts sent to the European Parliament and to the Council shall be forwarded to national Parliaments.
For the purposes of this Protocol, ‘draft legislative acts’ shall mean proposals from the Commission, initiatives from a group
of Member States, initiatives from the European Parliament, requests from the Court of Justice, recommendations from the
European Central Bank and requests from the European Investment Bank for the adoption of a legislative act.


Draft legislative acts originating from the Commission shall be forwarded to national Parliaments directly by the
Commission, at the same time as to the European Parliament and the Council.
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Draft legislative acts originating from the European Parliament shall be forwarded to national Parliaments directly by the
European Parliament.


Draft legislative acts originating from a group of Member States, the Court of Justice, the European Central Bank or the
European Investment Bank shall be forwarded to national Parliaments by the Council.


Article 3


National Parliaments may send to the Presidents of the European Parliament, the Council and the Commission a reasoned
opinion on whether a draft legislative act complies with the principle of subsidiarity, in accordance with the procedure laid
down in the Protocol on the application of the principles of subsidiarity and proportionality.


If the draft legislative act originates from a group of Member States, the President of the Council shall forward the reasoned
opinion or opinions to the governments of those Member States.


If the draft legislative act originates from the Court of Justice, the European Central Bank or the European Investment Bank,
the President of the Council shall forward the reasoned opinion or opinions to the institution or body concerned.


Article 4


An eight-week period shall elapse between a draft legislative act being made available to national Parliaments in the official
languages of the Union and the date when it is placed on a provisional agenda for the Council for its adoption or for
adoption of a position under a legislative procedure. Exceptions shall be possible in cases of urgency, the reasons for which
shall be stated in the act or position of the Council. Save in urgent cases for which due reasons have been given, no
agreement may be reached on a draft legislative act during those eight weeks. Save in urgent cases for which due reasons
have been given, a ten-day period shall elapse between the placing of a draft legislative act on the provisional agenda for the
Council and the adoption of a position.


Article 5


The agendas for and the outcome of meetings of the Council, including the minutes of meetings where the Council is
deliberating on draft legislative acts, shall be forwarded directly to national Parliaments, at the same time as to Member
States' governments.


Article 6


When the European Council intends to make use of the first or second subparagraphs of Article 48(7) of the Treaty on
European Union, national Parliaments shall be informed of the initiative of the European Council at least six months before
any decision is adopted.


Article 7


The Court of Auditors shall forward its annual report to national Parliaments, for information, at the same time as to the
European Parliament and to the Council.


Article 8


Where the national Parliamentary system is not unicameral, Articles 1 to 7 shall apply to the component chambers.
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TITLE II


INTERPARLIAMENTARY COOPERATION


Article 9


The European Parliament and national Parliaments shall together determine the organisation and promotion of effective
and regular interparliamentary cooperation within the Union.


Article 10


A conference of Parliamentary Committees for Union Affairs may submit any contribution it deems appropriate for the
attention of the European Parliament, the Council and the Commission. That conference shall in addition promote the
exchange of information and best practice between national Parliaments and the European Parliament, including their
special committees. It may also organise interparliamentary conferences on specific topics, in particular to debate matters of
common foreign and security policy, including common security and defence policy. Contributions from the conference
shall not bind national Parliaments and shall not prejudge their positions.


PROTOCOL


ON THE APPLICATION OF THE PRINCIPLES OF SUBSIDIARITY
AND PROPORTIONALITY


THE HIGH CONTRACTING PARTIES,


WISHING to ensure that decisions are taken as closely as possible to the citizens of the Union,


RESOLVED to establish the conditions for the application of the principles of subsidiarity and proportionality, as laid down
in Article 3b of the Treaty on European Union, and to establish a system for monitoring the application of those principles,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Article 1


Each institution shall ensure constant respect for the principles of subsidiarity and proportionality, as laid down in
Article 3b of the Treaty on European Union.


Article 2


Before proposing legislative acts, the Commission shall consult widely. Such consultations shall, where appropriate, take
into account the regional and local dimension of the action envisaged. In cases of exceptional urgency, the Commission
shall not conduct such consultations. It shall give reasons for its decision in its proposal.
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Article 3


For the purposes of this Protocol, ‘draft legislative acts’ shall mean proposals from the Commission, initiatives from a group
of Member States, initiatives from the European Parliament, requests from the Court of Justice, recommendations from the
European Central Bank and requests from the European Investment Bank for the adoption of a legislative act.


Article 4


The Commission shall forward its draft legislative acts and its amended drafts to national Parliaments at the same time as to
the Union legislator.


The European Parliament shall forward its draft legislative acts and its amended drafts to national Parliaments.


The Council shall forward draft legislative acts originating from a group of Member States, the Court of Justice, the
European Central Bank or the European Investment Bank and amended drafts to national Parliaments.


Upon adoption, legislative resolutions of the European Parliament and positions of the Council shall be forwarded by them
to national Parliaments.


Article 5


Draft legislative acts shall be justified with regard to the principles of subsidiarity and proportionality. Any draft legislative
act should contain a detailed statement making it possible to appraise compliance with the principles of subsidiarity and
proportionality. This statement should contain some assessment of the proposal's financial impact and, in the case of a
directive, of its implications for the rules to be put in place by Member States, including, where necessary, the regional
legislation. The reasons for concluding that a Union objective can be better achieved at Union level shall be substantiated by
qualitative and, wherever possible, quantitative indicators. Draft legislative acts shall take account of the need for any
burden, whether financial or administrative, falling upon the Union, national governments, regional or local authorities,
economic operators and citizens, to be minimised and commensurate with the objective to be achieved.


Article 6


Any national Parliament or any chamber of a national Parliament may, within eight weeks from the date of transmission of
a draft legislative act, in the official languages of the Union, send to the Presidents of the European Parliament, the Council
and the Commission a reasoned opinion stating why it considers that the draft in question does not comply with the
principle of subsidiarity. It will be for each national Parliament or each chamber of a national Parliament to consult, where
appropriate, regional parliaments with legislative powers.


If the draft legislative act originates from a group of Member States, the President of the Council shall forward the opinion
to the governments of those Member States.


If the draft legislative act originates from the Court of Justice, the European Central Bank or the European Investment Bank,
the President of the Council shall forward the opinion to the institution or body concerned.


Article 7


1. The European Parliament, the Council and the Commission, and, where appropriate, the group of Member States,
the Court of Justice, the European Central Bank or the European Investment Bank, if the draft legislative act originates from
them, shall take account of the reasoned opinions issued by national Parliaments or by a chamber of a national Parliament.
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Each national Parliament shall have two votes, shared out on the basis of the national Parliamentary system. In the case of a
bicameral Parliamentary system, each of the two chambers shall have one vote.


2. Where reasoned opinions on a draft legislative act's non-compliance with the principle of subsidiarity represent at
least one third of all the votes allocated to the national Parliaments in accordance with the second subparagraph of
paragraph 1, the draft must be reviewed. This threshold shall be a quarter in the case of a draft legislative act submitted on
the basis of Article 61 I of the Treaty on the Functioning of the European Union on the area of freedom, security and
justice.


After such review, the Commission or, where appropriate, the group of Member States, the European Parliament, the Court
of Justice, the European Central Bank or the European Investment Bank, if the draft legislative act originates from them,
may decide to maintain, amend or withdraw the draft. Reasons must be given for this decision.


3. Furthermore, under the ordinary legislative procedure, where reasoned opinions on the non-compliance of a
proposal for a legislative act with the principle of subsidiarity represent at least a simple majority of the votes allocated to
the national Parliaments in accordance with the second subparagraph of paragraph 1, the proposal must be reviewed. After
such review, the Commission may decide to maintain, amend or withdraw the proposal.


If it chooses to maintain the proposal, the Commission will have, in a reasoned opinion, to justify why it considers that the
proposal complies with the principle of subsidiarity. This reasoned opinion, as well as the reasoned opinions of the national
Parliaments, will have to be submitted to the Union legislator, for consideration in the procedure:


(a) before concluding the first reading, the legislator (the European Parliament and the Council) shall consider whether the
legislative proposal is compatible with the principle of subsidiarity, taking particular account of the reasons expressed
and shared by the majority of national Parliaments as well as the reasoned opinion of the Commission;


(b) if, by a majority of 55 % of the members of the Council or a majority of the votes cast in the European Parliament, the
legislator is of the opinion that the proposal is not compatible with the principle of subsidiarity, the legislative
proposal shall not be given further consideration.


Article 8


The Court of Justice of the European Union shall have jurisdiction in actions on grounds of infringement of the principle of
subsidiarity by a legislative act, brought in accordance with the rules laid down in Article 230 of the Treaty on the
Functioning of the European Union by Member States, or notified by them in accordance with their legal order on behalf of
their national Parliament or a chamber thereof.


In accordance with the rules laid down in the said Article, the Committee of the Regions may also bring such actions
against legislative acts for the adoption of which the Treaty on the Functioning of the European Union provides that it be
consulted.


Article 9


The Commission shall submit each year to the European Council, the European Parliament, the Council and national
Parliaments a report on the application of Article 3b of the Treaty on European Union. This annual report shall also be
forwarded to the Economic and Social Committee and the Committee of the Regions.
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PROTOCOL


ON THE EURO GROUP


THE HIGH CONTRACTING PARTIES,


DESIRING to promote conditions for stronger economic growth in the European Union and, to that end, to develop ever-
closer coordination of economic policies within the euro area,


CONSCIOUS of the need to lay down special provisions for enhanced dialogue between the Member States whose currency
is the euro, pending the euro becoming the currency of all Member States of the Union,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Article 1


The Ministers of the Member States whose currency is the euro shall meet informally. Such meetings shall take place, when
necessary, to discuss questions related to the specific responsibilities they share with regard to the single currency. The
Commission shall take part in the meetings. The European Central Bank shall be invited to take part in such meetings,
which shall be prepared by the representatives of the Ministers with responsibility for finance of the Member States whose
currency is the euro and of the Commission.


Article 2


The Ministers of the Member States whose currency is the euro shall elect a president for two and a half years, by a majority
of those Member States.


PROTOCOL


ON PERMANENT STRUCTURED COOPERATION ESTABLISHED
BY ARTICLE 28 A OF THE TREATY ON EUROPEAN UNION


THE HIGH CONTRACTING PARTIES,


HAVING REGARD TO Article 28 A(6) and Article 28 E of the Treaty on European Union,


RECALLING that the Union is pursuing a common foreign and security policy based on the achievement of growing
convergence of action by Member States;


RECALLING that the common security and defence policy is an integral part of the common foreign and security policy;
that it provides the Union with operational capacity drawing on civil and military assets; that the Union may use such assets
in the tasks referred to in Article 28 B of the Treaty on European Union outside the Union for peace-keeping, conflict
prevention and strengthening international security in accordance with the principles of the United Nations Charter; that
the performance of these tasks is to be undertaken using capabilities provided by the Member States in accordance with the
principle of a single set of forces;
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RECALLING that the common security and defence policy of the Union does not prejudice the specific character of the
security and defence policy of certain Member States;


RECALLING that the common security and defence policy of the Union respects the obligations under the North Atlantic
Treaty of those Member States which see their common defence realised in the North Atlantic Treaty Organisation, which
remains the foundation of the collective defence of its members, and is compatible with the common security and defence
policy established within that framework;


CONVINCED that a more assertive Union role in security and defence matters will contribute to the vitality of a renewed
Atlantic Alliance, in accordance with the Berlin Plus arrangements;


DETERMINED to ensure that the Union is capable of fully assuming its responsibilities within the international community;


RECOGNISING that the United Nations Organisation may request the Union's assistance for the urgent implementation of
missions undertaken under Chapters VI and VII of the United Nations Charter;


RECOGNISING that the strengthening of the security and defence policy will require efforts by Member States in the area of
capabilities;


CONSCIOUS that embarking on a new stage in the development of the European security and defence policy involves a
determined effort by the Member States concerned;


RECALLING the importance of the High Representative of the Union for Foreign Affairs and Security Policy being fully
involved in proceedings relating to permanent structured cooperation,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Article 1


The permanent structured cooperation referred to in Article 28 A(6) of the Treaty on European Union shall be open to any
Member State which undertakes, from the date of entry into force of the Treaty of Lisbon, to:


(a) proceed more intensively to develop its defence capacities through the development of its national contributions and
participation, where appropriate, in multinational forces, in the main European equipment programmes, and in the
activity of the Agency in the field of defence capabilities development, research, acquisition and armaments (European
Defence Agency), and


(b) have the capacity to supply by 2010 at the latest, either at national level or as a component of multinational force
groups, targeted combat units for the missions planned, structured at a tactical level as a battle group, with support
elements including transport and logistics, capable of carrying out the tasks referred to in Article 28 B of the Treaty on
European Union, within a period of 5 to 30 days, in particular in response to requests from the United Nations
Organisation, and which can be sustained for an initial period of 30 days and be extended up to at least 120 days.


Article 2


To achieve the objectives laid down in Article 1, Member States participating in permanent structured cooperation shall
undertake to:


(a) cooperate, as from the entry into force of the Treaty of Lisbon, with a view to achieving approved objectives
concerning the level of investment expenditure on defence equipment, and regularly review these objectives, in the
light of the security environment and of the Union's international responsibilities;
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(b) bring their defence apparatus into line with each other as far as possible, particularly by harmonising the identification
of their military needs, by pooling and, where appropriate, specialising their defence means and capabilities, and by
encouraging cooperation in the fields of training and logistics;


(c) take concrete measures to enhance the availability, interoperability, flexibility and deployability of their forces, in
particular by identifying common objectives regarding the commitment of forces, including possibly reviewing their
national decision-making procedures;


(d) work together to ensure that they take the necessary measures to make good, including through multinational
approaches, and without prejudice to undertakings in this regard within the North Atlantic Treaty Organisation, the
shortfalls perceived in the framework of the ‘Capability Development Mechanism’;


(e) take part, where appropriate, in the development of major joint or European equipment programmes in the framework
of the European Defence Agency.


Article 3


The European Defence Agency shall contribute to the regular assessment of participating Member States' contributions with
regard to capabilities, in particular contributions made in accordance with the criteria to be established, inter alia, on the
basis of Article 2, and shall report thereon at least once a year. The assessment may serve as a basis for Council
recommendations and decisions adopted in accordance with Article 28 E of the Treaty on European Union.


PROTOCOL


RELATING TO ARTICLE 6(2) OF THE TREATY ON EUROPEAN
UNION ON THE ACCESSION OF THE UNION TO THE


EUROPEAN CONVENTION ON THE PROTECTION OF HUMAN
RIGHTS AND FUNDAMENTAL FREEDOMS


THE HIGH CONTRACTING PARTIES


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Article 1


The agreement relating to the accession of the Union to the European Convention on the Protection of Human Rights and
Fundamental Freedoms (hereinafter referred to as the ‘European Convention’) provided for in Article 6(2) of the Treaty on
European Union shall make provision for preserving the specific characteristics of the Union and Union law, in particular
with regard to:


(a) the specific arrangements for the Union's possible participation in the control bodies of the European Convention;


(b) the mechanisms necessary to ensure that proceedings by non-Member States and individual applications are correctly
addressed to Member States and/or the Union as appropriate.
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Article 2


The agreement referred to in Article 1 shall ensure that accession of the Union shall not affect the competences of the
Union or the powers of its institutions. It shall ensure that nothing therein affects the situation of Member States in relation
to the European Convention, in particular in relation to the Protocols thereto, measures taken by Member States derogating
from the European Convention in accordance with Article 15 thereof and reservations to the European Convention made
by Member States in accordance with Article 57 thereof.


Article 3


Nothing in the agreement referred to in Article 1 shall affect Article 292 of the Treaty on the Functioning of the European
Union.


PROTOCOL


ON THE INTERNAL MARKET AND COMPETITION


THE HIGH CONTRACTING PARTIES,


CONSIDERING that the internal market as set out in Article 2 of the Treaty on European Union includes a system ensuring
that competition is not distorted,


HAVE AGREED that:


to this end, the Union shall, if necessary, take action under the provisions of the Treaties, including under Article 308 of the
Treaty on the Functioning of the European Union.


This protocol shall be annexed to the Treaty on European Union and to the Treaty on the Functioning of the European
Union.


PROTOCOL


ON THE APPLICATION OF THE CHARTER OF FUNDAMENTAL
RIGHTS OF THE EUROPEAN UNION TO POLAND AND TO THE


UNITED KINGDOM


THE HIGH CONTRACTING PARTIES,


WHEREAS in Article 6 of the Treaty on European Union, the Union recognises the rights, freedoms and principles set out
in the Charter of Fundamental Rights of the European Union;


WHEREAS the Charter is to be applied in strict accordance with the provisions of the aforementioned Article 6 and
Title VII of the Charter itself;
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WHEREAS the aforementioned Article 6 requires the Charter to be applied and interpreted by the courts of Poland and of
the United Kingdom strictly in accordance with the explanations referred to in that Article;


WHEREAS the Charter contains both rights and principles;


WHEREAS the Charter contains both provisions which are civil and political in character and those which are economic
and social in character;


WHEREAS the Charter reaffirms the rights, freedoms and principles recognised in the Union and makes those rights more
visible, but does not create new rights or principles;


RECALLING the obligations devolving upon Poland and the United Kingdom under the Treaty on European Union, the
Treaty on the Functioning of the European Union, and Union law generally;


NOTING the wish of Poland and the United Kingdom to clarify certain aspects of the application of the Charter;


DESIROUS therefore of clarifying the application of the Charter in relation to the laws and administrative action of Poland
and of the United Kingdom and of its justiciability within Poland and within the United Kingdom;


REAFFIRMING that references in this Protocol to the operation of specific provisions of the Charter are strictly without
prejudice to the operation of other provisions of the Charter;


REAFFIRMING that this Protocol is without prejudice to the application of the Charter to other Member States;


REAFFIRMING that this Protocol is without prejudice to other obligations devolving upon Poland and the United Kingdom
under the Treaty on European Union, the Treaty on the Functioning of the European Union, and Union law generally,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Article 1


1. The Charter does not extend the ability of the Court of Justice of the European Union, or any court or tribunal of
Poland or of the United Kingdom, to find that the laws, regulations or administrative provisions, practices or action of
Poland or of the United Kingdom are inconsistent with the fundamental rights, freedoms and principles that it reaffirms.


2. In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to
Poland or the United Kingdom except in so far as Poland or the United Kingdom has provided for such rights in its national
law.


Article 2


To the extent that a provision of the Charter refers to national laws and practices, it shall only apply to Poland or the United
Kingdom to the extent that the rights or principles that it contains are recognised in the law or practices of Poland or of the
United Kingdom.
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PROTOCOL


ON THE EXERCISE OF SHARED COMPETENCE


THE HIGH CONTRACTING PARTIES


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Sole Article


With reference to Article 2 A of the Treaty on the Functioning of the European Union on shared competence, when the
Union has taken action in a certain area, the scope of this exercise of competence only covers those elements governed by
the Union act in question and therefore does not cover the whole area.


PROTOCOL


ON SERVICES OF GENERAL INTEREST


THE HIGH CONTRACTING PARTIES,


WISHING to emphasise the importance of services of general interest,


HAVE AGREED UPON the following interpretative provisions, which shall be annexed to the Treaty on European Union
and to the Treaty on the Functioning of the European Union:


Article 1


The shared values of the Union in respect of services of general economic interest within the meaning of Article 16 of the
Treaty on the Functioning of the European Union include in particular:


— the essential role and the wide discretion of national, regional and local authorities in providing, commissioning and
organising services of general economic interest as closely as possible to the needs of the users;


— the diversity between various services of general economic interest and the differences in the needs and preferences of
users that may result from different geographical, social or cultural situations;


— a high level of quality, safety and affordability, equal treatment and the promotion of universal access and of user
rights.
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Article 2


The provisions of the Treaties do not affect in any way the competence of Member States to provide, commission and
organise non-economic services of general interest.


PROTOCOL


ON THE DECISION OF THE COUNCIL RELATING TO THE
IMPLEMENTATION OF ARTICLE 9C(4) OF THE TREATY ON


EUROPEAN UNION AND ARTICLE 205(2) OF THE TREATY ON
THE FUNCTIONNING OF THE EUROPEAN UNION BETWEEN


1 NOVEMBER 2014 AND 31 MARCH 2017 ON THE ONE HAND,
AND AS FROM 1 APRIL 2017 ON THE OTHER


THE HIGH CONTRACTING PARTIES,


TAKING INTO ACCOUNT the fundamental importance that agreeing on the Decision of the Council relating to the
implementation of Article 9 C(4) of the Treaty on European Union and Article 205(2) of the Treaty on the Functioning of
the European Union between 1 November 2014 and 31 March 2017 on the one hand, and as from 1 April 2017 on the
other (hereinafter ‘the Decision’), had when approving the Treaty of Lisbon,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union and to the Treaty
on the Functioning of the European Union:


Sole Article


Before the examination by the Council of any draft which would aim either at amending or abrogating the Decision or any
of its provisions, or at modifying indirectly its scope or its meaning through the modification of another legal act of the
Union, the European Council shall hold a preliminary deliberation on the said draft, acting by consensus in accordance with
Article 9 B(4) of the Treaty on European Union.


PROTOCOL


ON TRANSITIONAL PROVISIONS


THE HIGH CONTRACTING PARTIES,


WHEREAS, in order to organise the transition from the institutional provisions of the Treaties applicable prior to the entry
into force of the Treaty of Lisbon to the provisions contained in that Treaty, it is necessary to lay down transitional
provisions,
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HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European Union, to the Treaty on
the Functioning of the European Union and to the Treaty establishing the European Atomic Energy Community:


Article 1


In this Protocol, the words ‘the Treaties’ shall mean the Treaty on European Union, the Treaty on the Functioning of the
European Union and the Treaty establishing the European Atomic Energy Community.


TITLE I


PROVISIONS CONCERNING THE EUROPEAN PARLIAMENT


Article 2


In accordance with the second subparagraph of Article 9 A(2) of the Treaty on European Union, the European Council shall
adopt a decision determining the composition of the European Parliament in good time before the 2009 European
Parliament elections.


Until the end of the 2004-2009 parliamentary term, the composition and the number of representatives elected to the
European Parliament shall remain the same as on the date of the entry into force of the Treaty of Lisbon.


TITLE II


PROVISIONS CONCERNING THE QUALIFIED MAJORITY


Article 3


1. In accordance with Article 9 C(4) of the Treaty on European Union, the provisions of that paragraph and of
Article 205(2) of the Treaty on the Functioning of the European Union relating to the definition of the qualified majority in
the European Council and the Council shall take effect on 1 November 2014.


2. Between 1 November 2014 and 31 March 2017, when an act is to be adopted by qualified majority, a member of
the Council may request that it be adopted in accordance with the qualified majority as defined in paragraph 3. In that case,
paragraphs 3 and 4 shall apply.


3. Until 31 October 2014, the following provisions shall remain in force, without prejudice to the second
subparagraph of Article 201a(1) of the Treaty on the Functioning of the European Union.


For acts of the European Council and of the Council requiring a qualified majority, members' votes shall be weighted as
follows:


Belgium 12


Bulgaria 10


Czech Republic 12


Denmark 7


Germany 29


Estonia 4


Ireland 7


Greece 12


Spain 27


France 29


Italy 29


Cyprus 4


Latvia 4


Lithuania 7
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Luxembourg 4


Hungary 12


Malta 3


Netherlands 13


Austria 10


Poland 27


Portugal 12


Romania 14


Slovenia 4


Slovakia 7


Finland 7


Sweden 10


United Kingdom 29


Acts shall be adopted if there are at least 255 votes in favour representing a majority of the members where, under the
Treaties, they must be adopted on a proposal from the Commission. In other cases decisions shall be adopted if there are at
least 255 votes in favour representing at least two thirds of the members.


A member of the European Council or the Council may request that, where an act is adopted by the European Council or
the Council by a qualified majority, a check is made to ensure that the Member States comprising the qualified majority
represent at least 62 % of the total population of the Union. If that proves not to be the case, the act shall not be adopted.


4. Until 31 October 2014, the qualified majority shall, in cases where, under the Treaties, not all the members
of the Council participate in voting, namely in the cases where reference is made to the qualified majority as defined in
Article 205(3) of the Treaty on the Functioning of the European Union, be defined as the same proportion of the weighted
votes and the same proportion of the number of the Council members and, if appropriate, the same percentage of the
population of the Member States concerned as laid down in paragraph 3 of this Article.


TITLE III


PROVISIONS CONCERNING THE CONFIGURATIONS OF THE COUNCIL


Article 4


Until the entry into force of the decision referred to in the first subparagraph of Article 9 C(6) of the Treaty on European
Union, the Council may meet in the configurations laid down in the second and third subparagraphs of that paragraph and
in the other configurations on the list established by a decision of the General Affairs Council, acting by a simple majority.


TITLE IV


PROVISIONS CONCERNING THE COMMISSION, INCLUDING THE HIGH REPRESENTATIVE OF THE UNION FOR
FOREIGN AFFAIRS AND SECURITY POLICY


Article 5


The members of the Commission in office on the date of entry into force of the Treaty of Lisbon shall remain in office until
the end of their term of office. However, on the day of the appointment of the High Representative of the Union for Foreign
Affairs and Security Policy, the term of office of the member having the same nationality as the High Representative shall
end.
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TITLE V


PROVISIONS CONCERNING THE SECRETARY-GENERAL OF THE COUNCIL, HIGH REPRESENTATIVE FOR THE
COMMON FOREIGN AND SECURITY POLICY, AND THE DEPUTY SECRETARY-GENERAL OF THE COUNCIL


Article 6


The terms of office of the Secretary-General of the Council, High Representative for the common foreign and security
policy, and the Deputy Secretary-General of the Council shall end on the date of entry into force of the Treaty of Lisbon.
The Council shall appoint a Secretary-General in conformity with Article 207(2) of the Treaty on the Functioning of the
European Union.


TITLE VI


PROVISIONS CONCERNING ADVISORY BODIES


Article 7


Until entry into force of the decision referred to in Article 258 of the Treaty on the Functioning of the European Union, the
allocation of members of the Economic and Social Committee shall be as follows:


Belgium 12


Bulgaria 12


Czech Republic 12


Denmark 9


Germany 24


Estonia 7


Ireland 9


Greece 12


Spain 21


France 24


Italy 24


Cyprus 6


Latvia 7


Lithuania 9


Luxembourg 6


Hungary 12


Malta 5


Netherlands 12


Austria 12


Poland 21


Portugal 12


Romania 15


Slovenia 7


Slovakia 9


Finland 9


Sweden 12


United Kingdom 24


Article 8


Until entry into force of the decision referred to in Article 263 of the Treaty on the Functioning of the European Union, the
allocation of members of the Committee of the Regions shall be as follows:


Belgium 12


Bulgaria 12


Czech Republic 12


Denmark 9


Germany 24


Estonia 7


Ireland 9


Greece 12


Spain 21


France 24
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Italy 24


Cyprus 6


Latvia 7


Lithuania 9


Luxembourg 6


Hungary 12


Malta 5


Netherlands 12


Austria 12


Poland 21


Portugal 12


Romania 15


Slovenia 7


Slovakia 9


Finland 9


Sweden 12


United Kingdom 24


TITLE VII


TRANSITIONAL PROVISIONS CONCERNING ACTS ADOPTED ON THE BASIS OF TITLES V AND VI OF THE TREATY
ON EUROPEAN UNION PRIOR TO THE ENTRY INTO FORCE OF THE TREATY OF LISBON


Article 9


The legal effects of the acts of the institutions, bodies, offices and agencies of the Union adopted on the basis of the Treaty
on European Union prior to the entry into force of the Treaty of Lisbon shall be preserved until those acts are repealed,
annulled or amended in implementation of the Treaties. The same shall apply to agreements concluded between Member
States on the basis of the Treaty on European Union.


Article 10


1. As a transitional measure, and with respect to acts of the Union in the field of police cooperation and judicial
cooperation in criminal matters which have been adopted before the entry into force of the Treaty of Lisbon, the powers of
the institutions shall be the following at the date of entry into force of that Treaty: the powers of the Commission under
Article 226 of the Treaty on the Functioning of the European Union shall not be applicable and the powers of the Court of
Justice of the European Union under Title VI of the Treaty on European Union, in the version in force before the entry into
force of the Treaty of Lisbon, shall remain the same, including where they have been accepted under Article 35(2) of the
said Treaty on European Union.


2. The amendment of an act referred to in paragraph 1 shall entail the applicability of the powers of the institutions
referred to in that paragraph as set out in the Treaties with respect to the amended act for those Member States to which
that amended act shall apply.


3. In any case, the transitional measure mentioned in paragraph 1 shall cease to have effect five years after the date of
entry into force of the Treaty of Lisbon.


4. At the latest six months before the expiry of the transitional period referred to in paragraph 3, the United Kingdom
may notify to the Council that it does not accept, with respect to the acts referred to in paragraph 1, the powers of the
institutions referred to in paragraph 1 as set out in the Treaties. In case the United Kingdom has made that notification, all
acts referred to in paragraph 1 shall cease to apply to it as from the date of expiry of the transitional period referred to in
paragraph 3. This subparagraph shall not apply with respect to the amended acts which are applicable to the United
Kingdom as referred to in paragraph 2.
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The Council, acting by a qualified majority on a proposal from the Commission, shall determine the necessary
consequential and transitional arrangements. The United Kingdom shall not participate in the adoption of this decision. A
qualified majority of the Council shall be defined in accordance with Article 205(3)(a) of the Treaty on the Functioning of
the European Union.


The Council, acting by a qualified majority on a proposal from the Commission, may also adopt a decision determining that
the United Kingdom shall bear the direct financial consequences, if any, necessarily and unavoidably incurred as a result of
the cessation of its participation in those acts.


5. The United Kingdom may, at any time afterwards, notify the Council of its wish to participate in acts which have
ceased to apply to it pursuant to paragraph 4, first subparagraph. In that case, the relevant provisions of the Protocol on the
Schengen acquis integrated into the framework of the European Union or of the Protocol on the position of the United
Kingdom and Ireland in respect of the area of freedom, security and justice, as the case may be, shall apply. The powers of
the institutions with regard to those acts shall be those set out in the Treaties. When acting under the relevant Protocols, the
Union institutions and the United Kingdom shall seek to re-establish the widest possible measure of participation of the
United Kingdom in the acquis of the Union in the area of freedom, security and justice without seriously affecting the
practical operability of the various parts thereof, while respecting their coherence.
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B. PROTOCOLS TO BE ANNEX ED TO THE TREATY OF LISBON


PROTOCOL No 1


AMENDING THE PROTOCOLS ANNEX ED TO THE TREATY ON
EUROPEAN UNION, TO THE TREATY ESTABLISHING THE


EUROPEAN COMMUNITY AND/OR TO THE TREATY
ESTABLISHING THE EUROPEAN ATOMIC ENERGY COMMUNITY


THE HIGH CONTRACTING PARTIES,


DESIRING to amend the Protocols annexed to the Treaty on European Union, to the Treaty establishing the European
Community and/or to the Treaty establishing the European Atomic Energy Community, in order to adapt them to the new
rules laid down by the Treaty of Lisbon,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty of Lisbon:


Article 1


1) The protocols in force on the date of entry into force of this Treaty and annexed to the Treaty on European Union, to
the Treaty establishing the European Community and/or to the Treaty establishing the European Atomic Energy
Community shall be amended in accordance with the provisions of this Article.


A. HORIZONTAL AMENDMENTS


2) The horizontal amendments laid down in Article 2(2) of the Treaty of Lisbon shall apply to the Protocols referred to in
this Article, with the exception of points (d), (e) and (j). Where point 5(a) or point 12(a) below specifically provides
otherwise, the horizontal amendment laid down in Article 2(3)(b) of that Treaty shall not apply to the Protocol on the
Statute of the European System of Central Banks and of the European Central Bank or to the Protocol on the Statute of
the European Investment Bank, respectively.


3) In the Protocols referred to in point 1 of this Article:


(a) the last paragraph of their respective preambles, referring to the Treaty or Treaties to which the Protocol in
question is annexed, shall be replaced by ‘HAVE AGREED UPON the following provisions, which shall be annexed
to the Treaty on European Union and to the Treaty on the Functioning of the European Union’. This
subparagraph shall apply neither to the Protocol on economic and social cohesion nor to the Protocol on the
system of public broadcasting in the Member States.


The Protocol on the Statute of the Court of Justice of the European Union, the Protocol on the location of the
seats of the institutions and of certain bodies, offices, agencies and departments of the European Union, the
Protocol on Article 40.3.3 of the Constitution of Ireland and the Protocol on the privileges and immunities of the
European Union shall also be annexed to the Treaty establishing the European Atomic Energy Community;


(b) the word ‘Communities’ shall be replaced by ‘Union’ and any necessary grammatical changes shall be made.
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4) In the following Protocols, the words ‘the Treaty’ and ‘this Treaty’ shall be replaced by ‘the Treaties’ and ‘these Treaties’
respectively, and references to the Treaty on European Union and/or to the Treaty establishing the European
Community shall be replaced by a reference to the Treaties, and any necessary grammatical changes shall be made:


(a) Protocol on the Statute of the Court of Justice of the European Union:


— Article 1 (including the references to the EU and EC Treaty, respectively);


(b) Protocol on the Statute of the European System of Central Banks and of the European Central Bank:


— Article 1.1, new second subparagraph;


— Article 12.1, first subparagraph;


— Article 14.1 (second instance);


— Article 14.2, second subparagraph;


— Article 34.1, second indent;


— Article 35.1;


(c) Protocol on the excessive deficit procedure:


— Article 3, second sentence;


(d) Protocol on certain provisions relating to Denmark:


— point 2, renumbered 1, second sentence;


(e) Protocol integrating the Schengen acquis into the framework of the European Union:


— sixth, renumbered fifth, recital;


— Article 1;


(f) Protocol on asylum for nationals of Member States of the European Union:


— sixth, renumbered seventh recital;


(g) Protocol on the acquisition of property in Denmark:


— sole provision;


(h) Protocol on the system of public broadcasting in the Member States:


— sole provision;


(i) Protocol on the financial consequences of the expiry of the ECSC Treaty and on the Research Fund for Coal and
Steel:


— Article 3.
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5) In the following Protocols and Annexes, references to ‘this Treaty’ and ‘the Treaty’ shall be replaced by references to ‘the
Treaty on the Functioning of the European Union’:


(a) Protocol on the Statute of the European System of Central Banks and of the European Central Bank:


— Article 2


— Article 3


— Article 4


— Article 6.3


— Article 7


— Article 9.2


— Article 9.3


— Article 11


— Article 14.1 (first instance of ‘This Treaty’


— Article 15


— Article 16


— Article 21


— Article 25


— Article 27


— Article 34.1 (first instance)


— Article 35


— Article 41.1


— Article 42 (renumbered 41)


— Article 43 (renumbered 42)


— Article 44 (renumbered 43) second subpara-
graph


— Article 45 (renumbered 44)


— Article 47 (renumbered 46)


(b) Protocol on the excessive deficit procedure:


— Article 1, introductory phrase;


(c) Protocol on the convergence criteria referred to in Article 121 of the Treaty establishing the European
Community:


— sole recital


— Article 1, first sentence;


(d) Protocol on certain provisions relating to the United Kingdom of Great Britain and Northern Ireland:


— paragraph 6, renumbered 5, second subparagraph;


— paragraph 9, renumbered 8, introductory phrase;


— paragraph 10, renumbered 9, second sentence of (a);


— paragraph 11, renumbered 10;


(e) Protocol on economic and social cohesion:


— fifteenth, renumbered eleventh, recital


(f) Annexes I and II:


— titles of both Annexes.
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6) In the following Protocols, the words ‘of this Treaty’ shall be replaced by ‘of the said Treaty’:


(a) (Does not apply to the English version.);


(b) Protocol on the excessive deficit procedure:


— Article 2, introductory phrase;


(c) Protocol on the convergence criteria referred to in Article 121 of the Treaty establishing the European
Community:


— Article 2;


— Article 3;


— Article 4, first sentence;


— Article 6;


(d) Protocol on certain provisions relating to the United Kingdom of Great Britain and Northern Ireland:


— paragraph 7, renumbered 6, second subparagraph;


— paragraph 10, renumbered 9, point (c).


7) In the following Protocols, the words ‘acting by a simple majority’ shall be inserted after ‘the Council’:


(a) Protocol on the Statute of the Court of Justice of the European Union:


— Article 4, second paragraph;


— Article 13, second paragraph;


(b) Protocol on the privileges and immunities of the European Communities:


— Article 7, renumbered 6, paragraph 1, first subparagraph, first sentence.


8) In the following Protocols, the words ‘Court of Justice of the European Communities’, ‘Court of Justice’ or ‘Court’ shall
be replaced by ‘Court of Justice of the European Union’:


(a) Protocol on the Statute of the Court of Justice of the European Union:


— Article 1;


— Article 3, fourth paragraph;


— Article 1 of the Annex;
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(b) Protocol on the Statute of the European System of Central Banks and of the European Central Bank:


— Article 35.1, 35.2, 35.4, 35.5 and 35.6;


— Article 36.2;


(c) Protocol on the location of the seats of the institutions and of certain bodies and departments of the European
Communities and of Europol:


— Sole Article, point (d);


(d) Protocol on the privileges and immunities of the European Communities:


— Article 12, renumbered 11, point (a);


— Article 21, renumbered 20, first occurrence;


(e) Protocol on the position of the United Kingdom and Ireland:


— Article 2;


(f) Protocol on asylum for nationals of Member States of the European Union:


— second, renumbered third, recital.


B. SPECIFIC AMENDMENTS


PROTOCOLS REPEALED


9) The following Protocols shall be repealed:


(a) Protocol on Italy (1957);


(b) Protocol on goods originating in and coming from certain countries and enjoying special treatment when
imported into a Member State (1957);


(c) Protocol on the Statute of the European Monetary Institute (1992);


(d) Protocol on the transition to the third stage of economic and monetary union (1992);


(e) Protocol on Portugal (1992);


(f) Protocol on the role of national parliaments in the European Union (1997), which shall be replaced by a new
Protocol with the same title;


(g) Protocol on the application of the principles of subsidiarity and proportionality (1997), which shall be replaced
by a new Protocol with the same title;


(h) Protocol on protection and welfare of animals (1997), the text of which shall become Article 6b of the Treaty on
the Functioning of the European Union;


(i) Protocol on the enlargement of the European Union (2001);


(j) Protocol on Article 67 of the Treaty establishing the European Community (2001).
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STATUTE OF THE COURT OF JUSTICE OF THE EUROPEAN UNION


10) The Protocol on the Statute of the Court of Justice of the European Union shall be amended as follows:


(a) in the preamble, first recital, the reference to the Treaty establishing the European Community shall be replaced
by a reference to the Treaty on the Functioning of the European Union. In the rest of the Protocol, the words ‘of
the EC Treaty’ shall be replaced by ‘of the Treaty on the Functioning of the European Union’; throughout the
Protocol, references to articles of the EAEC Treaty which are repealed by Protocol No 2 annexed to this Treaty
shall be deleted and necessary grammatical changes shall be made;


(b) in the following Articles, the word ‘Court’, where it refers specifically to the Court of Justice, shall be replaced by
‘Court of Justice’:


— Article 3, second paragraph, beginning of the
sentence;


— Article 4, fourth paragraph


— Article 5, second paragraph;


— Article 6, first paragraph;


— Articles 10, 11, 12 and 14;


— Article 13, first paragraph, first instance


— Article 15, first sentence;


— Article 16, first paragraph;


— Article 17, first paragraph;


— Article 18, third paragraph;


— Article 19, first paragraph;


— Article 20, first paragraph;


— Article 21, first paragraph;


— Article 22, first paragraph;


— Article 23, first paragraph;


— Article 24, first paragraph, beginning of the
sentence;


— Articles 25 and 27;


— Article 29, first paragraph;


— Articles 30 to 32, 35, 38, 41 and 43;


— Article 39, first paragraph


— Article 40, first paragraph


— Article 44, first paragraph, first instance;


— Article 46, first paragraph;


— Article 52: does not apply to the English
version;


— Article 54: does not apply to the English
version;


— Article 56: does not apply to the English
version;


— Article 57: does not apply to the English
version;


— Article 58: does not apply to the English
version;


— Article 59: does not apply to the English
version;


— Article 60: does not apply to the English
version;


— Article 61: does not apply to the English
version;


— Article 62: does not apply to the English
version;


— Article 62a: does not apply to the English
version;


— Article 62b: does not apply to the English
version;


— Article 63: does not apply to the English
version;


— Article 64: does not apply to the English
version;


— Article 3(2) of the Annex, second sentence;


— Article 6(1) of the Annex: does not apply to the
English version;


— Article 8(1) of the Annex: does not apply to the
English version;
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(c) in Article 2, the words ‘in open court’ shall be replaced by ‘before the Court of Justice sitting in open court’;


(d) in Article 3, second paragraph, and Article 4, fourth paragraph, the following sentence shall be added: ‘If the
decision concerns a member of the General Court or of a specialised court, the Court shall decide after
consulting the court concerned.’;


(e) in Article 6, first paragraph, the following sentence shall be added: ‘If the person concerned is a member of the
General Court or of a specialised court, the Court shall decide after consulting the court concerned.’;


(f) in the heading of Title II, the words ‘of the Court of Justice’ shall be added;


(g) in Article 13, first paragraph, first sentence, the words ‘On a proposal from’ shall be replaced by ‘At the request
of’, and the words ‘the Council may, acting unanimously, provide for ’ shall be replaced by ‘the European
Parliament and the Council may, acting in accordance with the ordinary legislative procedure, provide for ’;


(h) in the heading of Title III, the words ‘before the Court of Justice’ shall be added;


(i) Article 23 shall be amended as follows:


(i) in the first paragraph, first, sentence, the words ‘by Article 35(1) of the EU Treaty,’ shall be deleted. In the
second sentence, the words ‘and also to the Council or to the European Central Bank if the act the validity
or interpretation of which is in dispute originates from one of them, and to the European Parliament and
the Council if the act the validity or interpretation of which is in dispute was adopted jointly by those two
institutions’ shall be replaced by ‘and to the institution, body, office or agency of the Union which adopted
the act the validity or interpretation of which is in dispute’;


(ii) in the second paragraph, the words ‘and, where appropriate, the European Parliament, the Council and the
European Central Bank, shall be entitled’ shall be replaced by ‘and, where appropriate, the institution, body,
office or agency which adopted the act the validity or interpretation of which is in dispute, shall be entitled’;


(j) in Article 24, second paragraph, the words ‘, bodies, offices and agencies’ shall be inserted after ‘institutions’;


(k) in Article 40 the second paragraph shall be replaced by the following:


‘The same right shall be open to the bodies, offices and agencies of the Union and to any other person which can
establish an interest in the result of a case submitted to the Court of Justice. Natural or legal persons shall not
intervene in cases between Member States, between institutions of the Union or between Member States and
institutions of the Union.’;


(l) in Article 42, the words ‘, bodies, offices and agencies’ shall be inserted after ‘institutions’;


(m) in Article 46, the following new paragraph shall be added: ‘This Article shall also apply to proceedings against
the European Central Bank regarding non-contractual liability.’;


(n) the heading of Title IV shall be replaced by ‘GENERAL COURT’;


(o) in Article 47, the first paragraph shall be replaced by ‘The first paragraph of Article 9, Articles 14 and 15, the
first, second, fourth and fifth paragraphs of Article 17 and Article 18 shall apply to the General Court and its
members.’;


(p) in Article 51, first paragraph, in the third indent of point (a), the reference to the third indent of Article 202 shall
be replaced by a reference to the second paragraph of Article 249 , and the reference in point (b) to Article 11a
shall be replaced by a reference to the first paragraph of Article 280 F. In the second paragraph, the words ‘or by
the European Central Bank’ shall be deleted;
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(q) Article 64 shall be amended as follows:


(i) the following new first paragraph shall be inserted:


‘The rules governing the language arrangements applicable at the Court of Justice of the European Union
shall be laid down by a regulation of the Council acting unanimously. This regulation shall be adopted
either at the request of the Court of Justice and after consultation of the Commission and the European
Parliament, or on a proposal from the Commission and after consultation of the Court of Justice and of the
European Parliament.’;


(ii) in the first sentence of the first paragraph which shall become the second paragraph, the words ‘Until the
rules governing the language arrangements applicable at the Court of Justice and the Court of First Instance
have been adopted in this Statute’ shall be replaced by ‘Until those rules have been adopted’; the second
sentence shall be replaced by the following: ‘By way of derogation from Articles 223 and 224 of the Treaty
on the Functioning of the European Union, those provisions may only be amended or repealed with the
unanimous consent of the Council.’;


(r) in Annex I to the Protocol, Article 3(1), second sentence, the words ‘Civil Service’ shall be inserted before
‘Tribunal’; in paragraphs 2 and 3, the words ‘by a qualified majority’ shall be deleted;


(s) (Does not apply to the English version.).


STATUTE OF THE ESCB AND OF THE ECB


11) The Protocol on the Statute of the European System of Central Banks and of the European Central Bank shall be
amended as follows:


(a) in the preamble, first recital, the reference to Article 8 of the Treaty establishing the European Community shall
be replaced by a reference to the second paragraph of Article 107 of the Treaty on the Functioning of the
European Union;


(b) The title of Chapter I shall be replaced by the following: ‘THE EUROPEAN SYSTEM OF CENTRAL BANKS’;


(c) Article 1.1 shall be split at the semi-colon into two unnumbered subparagraphs. The first subparagraph shall be
replaced by the following: ‘In accordance with Article 245a(1) of the Treaty on the Functioning of the European
Union, the European Central Bank (ECB) and the national central banks shall constitute the European System of
Central Banks (ESCB). The ECB and the national central banks of those Member States whose currency is the
euro shall constitute the Eurosystem.’; at the beginning of the second subparagraph, the words ‘they shall
perform’ shall be replaced by ‘The ESCB and the ECB shall perform’;


(d) Article 1.2 shall be deleted;


(e) in Article 2, the words ‘In accordance with Article 105(1) of this Treaty’ shall be replaced by ‘In accordance with
Article 105(1) and Article 245a(2) of the Treaty on the Functioning of the European Union’;


(f) in the second indent of Article 3.1, the words ‘Article 111 of this Treaty’ shall be replaced by ‘Article 188 O of
that Treaty’;


(g) in Article 4, point (b), the word ‘appropriate’ shall be deleted;


(h) at the beginning of Article 9.1, the words ‘in accordance with Article 107(2) of this Treaty’ shall be replaced by
‘in accordance with Article 245a(3) of the Treaty on the Functioning of the European Union’;


(i) Article 10 shall be amended as follows:


(i) in Article 10.1, the words ‘of the Member States whose currency is the euro’ shall be inserted at the end;
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(ii) in Article 10.2, first indent, at the end of the first sentence, the words ‘Member States which have adopted
the euro’ shall be replaced by ‘Member States whose currency is the euro’; at the end of the third
subparagraph, the words ‘under Articles 10.3, 10.6 and 41.2’ shall be replaced by ‘under Articles 10.3,
40.2 and 40.3’;


(iii) Article 10.6 shall be deleted;


(j) in Article 11.2, first subparagraph, the words ‘shall be appointed from among persons of recognised standing
and professional experience in monetary or banking matters by common accord of the governments of the
Member States at the level of Heads of State or Government’ shall be replaced by ‘shall be appointed by the
European Council, acting by a qualified majority, from among persons of recognised standing and professional
experience in monetary or banking matters’;


(k) in Article 14.1, the words ‘, at the latest at the date of the establishment of the ESCB,’ shall be deleted;


(l) in Article 16, first sentence, the word ‘euro’ shall be inserted before ‘banknotes’;


(m) in Article 18.1, first indent, the words ‘whether in Community or non-Community currencies’ shall be replaced
by ‘whether in euro or other currencies’;


(n) in Article 25.2, the words ‘any decision of the Council’ shall be replaced by ‘any regulation of the Council’;


(o) in Article 28.1, the words ‘, which shall become operational upon its establishment,’ shall be deleted;


(p) in Article 29.1, the introductory wording shall be replaced by the following: ‘The key for subscription of the
ECB's capital, fixed for the first time in 1998 when the ESCB was established, shall be determined by assigning to
each national central bank a weighting in this key equal to the sum of:’; the second subparagraph shall be
replaced by the following: ‘The percentages shall be rounded up or down to the nearest multiple of
0,0001 percentage points.’;


(q) in Article 32.2, the words ‘Subject to Article 32.3,’ shall be deleted and in Article 32.3 the words ‘, after the start
of the third stage,’ shall be replaced by ‘after the introduction of the euro’;


(r) in Article 34.2, the first four subparagraphs shall be deleted;


(s) in Article 35.6, the words ‘the Treaties and’ shall be inserted before ‘this Statute’;


(t) Article 37 shall be repealed and the remaining Articles shall be renumbered accordingly;


(u) Article 41, renumbered 40, shall be amended as follows:


(i) in Article 41.1, renumbered 40.1, the words ‘may be amended by the Council, acting either by a qualified
majority on a recommendation’ shall be replaced by ‘may be amended by the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure either on a recommendation’, the
word ‘unanimously’ shall be deleted, and the last sentence shall be deleted;


(ii) the following new Article 40.2 shall be inserted, and the current paragraph 41.2 shall be renumbered 40.3:


‘40.2. Article 10.2 may be amended by a decision of the European Council, acting unanimously, either on
a recommendation from the European Central Bank and after consulting the European Parliament and the
Commission, or on a recommendation from the Commission and after consulting the European Parliament
and the European Central Bank. These amendments shall not enter into force until they are approved by
the Member States in accordance with their respective constitutional requirements.’;
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(v) in Article 42, renumbered 41, the words ‘immediately after the decision on the date for the beginning of the
third stage,’ shall be deleted and the words ‘acting by a qualified majority’ shall be deleted;


(w) in Articles 43.1, 43.2 and 43.3, renumbered Articles 42.1, 42.2 and 42.3 respectively, the reference to
Article 122 shall be replaced by a reference to Article 116a; in Article 43.3, renumbered 42.3, the reference to
Articles 34.2 and 50 shall be deleted and in Article 43.4, renumbered 42.4, the reference to Article 10.1 shall be
replaced by a reference to Article 10.2;


(x) in Article 44, renumbered 43, first paragraph, the words ‘those tasks of the EMI’ shall be replaced by ‘the former
tasks of the EMI referred to in Article 118a(2) of the Treaty on the Functioning of the European Union’ and the
words ‘in the third stage’ shall be replaced by ‘after the introduction of the euro’; in the second paragraph, the
reference to Article 122 shall be replaced by a reference to Article 117a;


(y) in Article 47.3, renumbered 46.3, the words ‘against the currencies, or the single currency, of the Member States
without a derogation,’ shall be replaced by ‘against the euro’;


(z) Articles 50 and 51 shall be repealed and the remaining Articles shall be renumbered accordingly;


(aa) in Article 52, renumbered 49, the words ‘in accordance with Article 116a(3) of the Treaty on the Functioning of
the European Union’ shall be inserted after the words ‘Following the irrevocable fixing of exchange rates’.


(ab) (Does not apply to the English version.).


STATUTE OF THE EIB


12) The Protocol on the Statute of the European Investment Bank shall be amended as follows:


(a) throughout the Protocol, references to an Article of ‘the Treaty’ shall be replaced by references to an Article of
‘the Treaty on the Functioning of the European Union’ and references to ‘this Treaty’ shall be replaced by
references to an Article of ‘the Treaty on the Functioning of the European Union’ in Article 1 (first occurrence),
Article 3, Article 18 (renumbered 16), Article 19 (renumbered 17), and Article 25 (renumbered 23);


(b) at the end of the preamble, the words ‘to this Treaty’ shall be replaced by ‘to the Treaty on European Union and
to the Treaty on the Functioning of the European Union’;


(c) in Article 1, the second paragraph shall be deleted;


(d) in Article 3, the introductory phrase shall be replaced by ‘In accordance with Article 266 of the Treaty on the
Functioning of the European Union, the Bank's members shall be the Member States’ and the list of States shall
be deleted;


(e) in Article 4(1), the figure for the capital of the Bank shall be replaced by ‘EUR 164 808 169 000’, the figures for
the following Member States shall read as follows and the second subparagraph shall be deleted;


Poland 3 411 263 500


Czech Republic 1 258 785 500


Hungary 1 190 868 500


Romania 863 514 500


Slovakia 428 490 500


Slovenia 397 815 000


Bulgaria 290 917 500


Lithuania 249 617 500


Cyprus 183 382 000


Latvia 152 335 000


Estonia 117 640 000


Malta 69 804 000
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(f) Article 5 shall be amended as follows:


(i) in paragraph 2, the following new sentence shall be added: ‘Cash payments shall be made exclusively in
euro.’;


(ii) in paragraph 3, first subparagraph, the words ‘towards those who have made loans to it’ shall be deleted,
and in the second subparagraph the words ‘in the currencies required by the Bank to meet these obligations’
shall be deleted;


(g) Articles 6 and 7 shall be repealed and the remaining Articles shall be renumbered accordingly;


(h) Article 9, renumbered 7, shall be amended as follows:


(i) in paragraph 2, the words ‘with particular reference to the objectives to be pursued as progress is made in
the attainment of the common market’ shall be replaced by ‘in accordance with the Union's objectives’;


(ii) in paragraph 3, the text of point (b) shall be replaced by ‘(b) for the purposes of Article 9(1), determine the
principles applicable to financing operations undertaken within the framework of the Bank's task;’, the text
of point (d) shall be replaced by ‘take decisions in respect of the granting of finance for investment
operations to be carried out, in whole or in part, outside the territories of the Member States in accordance
with Article 16(1);’ and, in point (g), the word ‘other’ shall be inserted before ‘powers’ and the words
‘provided in Articles 4, 7, 14, 17, 26 and 27’ shall be replaced by ‘conferred by this Statute’;


(i) Article 10, renumbered 8, shall be amended as follows:


(i) the third sentence shall be deleted;


(ii) the following two new paragraphs shall be inserted:


‘A qualified majority shall require eighteen votes in favour and 68 % of the subscribed capital.


Abstentions by members present in person or represented shall not prevent the adoption of decisions
requiring unanimity.’


(j) Article 11, renumbered 9, shall be amended as follows:


(i) paragraph 1, first subparagraph, shall be replaced by the following:


‘1. The Board of Directors shall take decisions in respect of granting finance, in particular in the form of
loans and guarantees, and raising loans; it shall fix the interest rates on loans granted and the
commission and other charges. It may, on the basis of a decision taken by a qualified majority,
delegate some of its functions to the Management Committee. It shall determine the terms and
conditions for such delegation and shall supervise its execution.


The Board of Directors shall see that the Bank is properly run; it shall ensure that the Bank is managed
in accordance with the provisions of the Treaties and of this Statute and with the general directives
laid down by the Board of Governors.’;


(ii) in paragraph 2, the sixth subparagraph shall be replaced by the following:


‘The Rules of Procedure shall lay down the arrangements for participating in the meetings of the Board of
Directors and the provisions applicable to alternates and co-opted experts.’
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(iii) in paragraph 5, second sentence, the words ‘, acting unanimously,’ shall be deleted.


(k) Article 13, renumbered 11, shall be amended as follows:


(i) in paragraph 3, second subparagraph, the words ‘the granting of loans’ shall be replaced by ‘the granting of
finance, in particular in the form of loans’;


(ii) in paragraph 4, the words ‘on proposals for raising loans or granting loans and guarantees’ shall be
replaced by ‘on proposals for raising loans or granting finance, in particular in the form of loans and
guarantees’;


(iii) in paragraph 7, first sentence, the words ‘officials and other employees’ shall be replaced by ‘staff’. The
following sentence shall be added at the end: ‘The Rules of Procedure shall determine which organ is
competent to adopt the provisions applicable to staff.’;


(l) Article 14, renumbered 12, shall be amended as follows:


(i) in paragraph 1, the words ‘three members’ shall be replaced by ‘six members’ and the words ‘shall annually
verify that the operations of the Bank have been conducted and its books kept in a proper manner ’ shall be
replaced by ‘shall verify that the activities of the Bank conform to best banking practice and shall be
responsible for the auditing of its accounts’;


(ii) paragraph 2 shall be replaced by the following three new paragraphs:


‘2. The Committee referred to in paragraph 1 shall annually ascertain that the operations of the Bank have
been conducted and its books kept in a proper manner. To this end, it shall verify that the Bank's
operations have been carried out in compliance with the formalities and procedures laid down by this
Statute and the Rules of Procedure.


3. The Committee referred to in paragraph 1 shall confirm that the financial statements, as well as any
other financial information contained in the annual accounts drawn up by the Board of Directors, give
a true and fair view of the financial position of the Bank in respect of its assets and liabilities, and of
the results of its operations and its cash flows for the financial year under review.


4. The Rules of Procedure shall specify the qualifications required of the members of the Committee and
lay down the terms and conditions for the Committee's activity.’


(m) in Article 15, renumbered 13, the words ‘the bank of issue’ shall be replaced by ‘the national central bank’;


(n) Article 18, renumbered 16, shall be amended as follows:


(i) in the first subparagraph of paragraph 1, the words ‘shall grant loans’ shall be replaced by ‘shall grant
finance, in particular in the form of loans and guarantees’, the words ‘investment projects’ shall be replaced
by ‘investments’ and the word ‘European’ shall be deleted; in the second subparagraph, the words ‘by way
of derogation authorised by the Board of Governors, acting unanimously’ shall be replaced by ‘by decision
of the Board of Governors, acting by a qualified majority’, the words ‘loans for investment projects’ shall be
replaced by ‘financing for investment’ and the word ‘European’ shall be deleted;
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(ii) in paragraph 3, the words ‘the project’ shall be replaced by ‘the investment’, the following shall be added at
the end of the sentence: ‘, or on the financial strength of the debtor ’ and the following new second
subparagraph shall be added:


‘Furthermore, in accordance with the principles established by the Board of Governors pursuant to
Article 7(3)(b), and where the implementation of projects provided for in Article 267 of the Treaty on the
Functioning of the European Union so requires, the Board of Directors shall, acting by a qualified majority,
lay down the terms and conditions of any financing operation presenting a specific risk profile and thus
considered to be a special activity.’


(iii) paragraph 5 shall be replaced by the following:


‘5. The aggregate amount outstanding at any time of loans and guarantees granted by the Bank shall not
exceed 250 % of its subscribed capital, reserves, non-allocated provisions and profit and loss account
surplus. The latter aggregate amount shall be reduced by an amount equal to the amount subscribed
(whether or not paid in) for any equity participation of the Bank.


The amount of the Bank's disbursed equity participations shall not exceed at any time an amount
corresponding to the total of its paid-in subscribed capital, reserves, non-allocated provisions and
profit and loss account surplus.


By way of exception, the special activities of the Bank, as decided by the Board of Governors and the
Board of Directors in accordance with paragraph 3, will have a specific allocation of reserve.


This paragraph shall also apply to the consolidated accounts of the Bank.’


(o) in paragraph 1 of Article 19, renumbered 17, the words ‘commission on guarantees’ shall be replaced by
‘commission and other charges’ and the words ‘and risks’ shall be inserted after ‘to cover its expenses’; in
paragraph 2, the words ‘the project’ shall be replaced by ‘the investment’;


(p) Article 20, renumbered 18, shall be amended as follows:


(i) in the introductory phrase, the words ‘loan and guarantee operations’ shall be replaced by ‘financing
operations’;


(ii) in paragraph 1, point (a), the words ‘projects carried out by’ shall be replaced by ‘investments by’, the words
‘in other cases’ shall be replaced by ‘in the case of other investments’ and the words ‘in which the project is
carried out’ shall be replaced by ‘in which the investment is made’; in point (b), the words ‘of the project’
shall be replaced by ‘of the investment’;


(iii) in paragraph 2, the following new second subparagraph shall be added:


‘However, in accordance with the principles determined by the Board of Governors pursuant to Arti-
cle 7(3)(b), and where the implementation of operations provided for in Article 267 of the Treaty on the
Functioning of the European Union so requires, the Board of Directors shall, acting by a qualified majority,
lay down the terms and conditions for taking an equity participation in a commercial undertaking,
normally as a complement to a loan or a guarantee, insofar as this is required to finance an investment or
programme.’;


(iv) in paragraph 6, the words ‘any project’ shall be replaced by ‘any investment’;
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(v) the following new paragraph 7 shall be added:


‘7. As a complement to its lending activity, the Bank may provide technical assistance services in
accordance with the terms and conditions laid down by the Board of Governors, acting by a qualified
majority, and in compliance with this Statute.’


(q) Article 21, renumbered 19, shall be amended as follows:


(i) paragraph 1 shall be replaced by the following:


‘1. Any undertaking or public or private entity may apply directly to the Bank for financing. Applications
to the Bank may also be made either through the Commission or through the Member State on whose
territory the investment will be carried out.’;


(ii) in paragraph 2, the words ‘the project’ shall be replaced by ‘the investment’;


(iii) in paragraph 3 and in the first sentence of paragraph 4, the words ‘applications for loans or guarantees’
shall be replaced by ‘financing operations’;


(iv) in paragraph 4, the reference in the first sentence to Article 20 shall be replaced by a reference to
Articles 18 and 20, renumbered 16 and 18 respectively; in the second sentence, the words ‘granting the
loan or guarantee’ shall be replaced by ‘the financing operation’ and the words ‘draft contract’ shall be
replaced by ‘corresponding proposal’; in the last sentence, the words ‘loan or guarantee’ shall be replaced
by ‘finance’;


(v) in paragraphs 5, 6 and 7, the words ‘loan or guarantee’ shall be replaced by ‘finance’;


(vi) the following new paragraph 8 shall be added:


‘8. In the event that a financing operation relating to an approved investment has to be restructured in
order to safeguard the Bank's rights and interests, the Management Committee shall take without
delay the emergency measures which it deems necessary, subject to immediate reporting thereon to
the Board of Directors.’


(r) in Article 22, renumbered 20, the word ‘international’ shall be deleted from paragraph 1 and paragraph 2 shall
be replaced by the following:


‘2. The Bank may borrow on the capital markets of the Member States in accordance with the legal provisions
applying to those markets.


The competent authorities of a Member State with a derogation within the meaning of Article 116a(1) of
the Treaty on the Functioning of the European Union may oppose this only if there is reason to fear serious
disturbances on the capital market of that State.’;


(s) in paragraph 1(b) of Article 23, renumbered 21, the words ‘issued by itself or by those who have borrowed from
it’ shall be deleted and in paragraph 3 the words ‘the bank of issue’ shall be replaced by ‘the national central
bank’;


(t) in Article 25, renumbered 23, the words ‘a Member State whose currency is not the euro’ shall be inserted to
replace ‘one Member State’ in paragraph 1, first sentence, and to replace ‘a Member State’ in paragraph 2; in
paragraph 1, first sentence, the words ‘into the currency of another Member State’ shall be deleted, in
paragraph 3 the words ‘in gold or convertible currency and’ shall be deleted and in paragraph 4 the word
‘projects’ shall be replaced by ‘investment’;


(u) in Article 26, renumbered 24, the words ‘, to grant its special loans’ shall be deleted;
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(v) in paragraph 2 of Article 27, renumbered 25, the following sentence shall be added at the end: ‘It shall ensure
that the rights of the members of staff are safeguarded.’;


(w) in the first paragraph of Article 29, renumbered 27, the words ‘of the European Union’ shall be added at the end
and the following sentence shall be added: ‘The Bank may provide for arbitration in any contract.’; in the second
paragraph the words ‘or provide for arbitration’ shall be deleted;


(x) Article 30, renumbered 28, shall be replaced by the following:


‘Article 28


1. The Board of Governors may, acting unanimously, decide to establish subsidiaries or other entities, which
shall have legal personality and financial autonomy.


2. The Board of Governors shall establish the Statutes of the bodies referred to in paragraph 1. The Statutes
shall define, in particular, their objectives, structure, capital, membership, the location of their seat, their
financial resources, means of intervention and auditing arrangements, as well as their relationship with the
organs of the Bank.


3. The Bank shall be entitled to participate in the management of these bodies and contribute to their
subscribed capital up to the amount determined by the Board of Governors, acting unanimously.


4. The Protocol on the privileges and immunities of the European Union shall apply to the bodies referred to
in paragraph 1 insofar as they are incorporated under Union law, to the members of their organs in the
performance of their duties as such and to their staff, under the same terms and conditions as those
applicable to the Bank.


Those dividends, capital gains or other forms of revenue stemming from such bodies to which the members,
other than the European Union and the Bank, are entitled, shall however remain subject to the fiscal
provisions of the applicable legislation.


5. The Court of Justice of the European Union shall, within the limits hereinafter laid down, have jurisdiction
in disputes concerning measures adopted by organs of a body incorporated under Union law. Proceedings
against such measures may be instituted by any member of such a body in its capacity as such or by
Member States under the conditions laid down in Article 230 of the Treaty on the Functioning of the
European Union.


6. The Board of Governors may, acting unanimously, decide to admit the staff of bodies incorporated under
Union law to joint schemes with the Bank, in compliance with the respective internal procedures.’


PROTOCOL ON THE LOCATION OF SEATS


13) The Protocol on the location of the seats of the institutions and of certain bodies and departments of the European
Communities and of Europol shall be amended as follows:


(a) in the title of the Protocol, and in the preamble, the words ‘, offices, agencies’ shall be inserted before ‘and
departments’; in the title of the Protocol words ‘and of Europol’ shall be deleted;


(b) in the first citation in the preamble, the reference to the Treaty establishing the European Community shall be
replaced by a reference to the Treaty on the Functioning of the European Union and the reference to Article 77 of
the Treaty establishing the European Coal and Steel Community shall be deleted; the second citation shall be
deleted;
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(c) in point (d), the reference to the Court of First Instance shall be deleted and the words ‘their seat’ shall be replaced
by ‘its seat’;


(d) in point (i), the reference to the European Monetary Institute shall be deleted and the words ‘their seat’ shall be
replaced by ‘its seat’.


PROTOCOL ON THE PRIVILEGES AND IMMUNITIES OF THE UNION


14) The Protocol on the privileges and immunities of the European Communities shall be amended as follows:


(a) in the first recital in the preamble, the reference to Article 28 of the Treaty establishing a Single Council and a
Single Commission of the European Communities shall be replaced by a reference to Article 291 of the Treaty on
the Functioning of the European Union and to Article 191 of the Treaty establishing the European Atomic Energy
Community, abbreviated as the EAEC, and the words ‘these Communities and the European Investment Bank’
shall be replaced by ‘the European Union and the EAEC’;


(b) Article 5 shall be repealed and the remaining Articles shall be renumbered accordingly;


(c) In Article 7, renumbered 6, paragraph 2 shall be deleted and paragraph 1 shall not be numbered;


(d) in Article 13, renumbered 12, the words ‘in accordance with the conditions and procedure laid down by the
Council, acting on a proposal from the Commission’ shall be replaced by ‘in accordance with the conditions and
procedure laid down by the European Parliament and the Council, acting by means of regulations in accordance
with the ordinary legislative procedure and after consultation of the institutions concerned’;


(e) in Article 15, renumbered 14, the opening words ‘The Council shall, acting unanimously on a proposal from the
Commission, lay down’ shall be replaced by ‘The European Parliament and the Council, acting by means of
regulations in accordance with the ordinary legislative procedure and after consultation of the institutions
concerned, shall lay down’;


(f) in Article 16, renumbered 15, the opening words ‘The Council shall, acting on a proposal from the Commission’
shall be replaced by ‘The European Parliament and the Council, acting by means of regulations in accordance with
the ordinary legislative procedure, shall’;


(g) in Article 21, renumbered 20, after ‘the Advocates-General,’ the words ‘the Registrar’ shall be replaced by ‘the
Registrars’ and the words ‘and to the Members and Registrar of the Court of First Instance’ shall be deleted;


(h) in Article 23, renumbered 22, the last paragraph shall be deleted;


(i) after the closing formula, ‘IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Protocol’,
the date and the list of signatories shall be deleted.


PROTOCOL ON THE CONVERGENCE CRITERIA


15) The Protocol on the convergence criteria referred to in Article 121 of the Treaty establishing the European Community
shall be amended as follows:


(a) in the title of the Protocol, the words ‘referred to in Article 121 of the Treaty establishing the European
Community’ shall be deleted;


(b) in the first recital, the words ‘in taking decisions on the passage to the third stage of economic and monetary
union’ shall be replaced by ‘in taking decisions to end the derogations of those Member States with a derogation’;


(c) in Article 3, second sentence, the words ‘against another Member State's currency’ shall be replaced by ‘against the
euro’;
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(d) in Article 6, the words ‘the EMI or’ shall be deleted;


(e) (Does not apply to the English version.).


PROTOCOL ON CERTAIN PROVISIONS RELATING TO THE UNITED KINGDOM


16) The Protocol on certain provisions relating to the United Kingdom of Great Britain and Northern Ireland shall be
amended as follows:


(a) throughout the Protocol, the words ‘to move to the third stage of economic and monetary union’ and ‘to move to
the third stage’ shall be replaced by ‘to adopt the euro’; the words ‘moves to the third stage’ shall be replaced by
‘adopts the euro’; the words ‘in the third stage’ shall be replaced by ‘after the introduction of the euro’;


(b) in the preamble, the following new second recital shall be inserted:


‘GIVEN that on 16 October 1996 and 30 October 1997 the United Kingdom government notified the Council of
its intention not to participate in the third stage of economic and monetary union,’;


(c) in paragraph 1, the first and third subparagraphs shall be deleted;


(d) paragraph 2 shall be replaced by the following:


‘2. In view of the notice given to the Council by the United Kingdom government on 16 October 1996 and
30 October 1997, paragraphs 3 to 8 and 10 shall apply to the United Kingdom.’;


(e) paragraph 3 shall be deleted and the remaining paragraphs shall be renumbered accordingly;


(f) paragraph 5, renumbered 4, shall be amended as follows:


(i) in the first sentence, the list of Articles shall be replaced by ‘Articles 245a(2), with the exception of the first
and last sentences thereof, 245a(5), 97b, second paragraph, 104(1), (9) and (11), 105(1) to (5), 106, 108,
109, 110 and 111a, 115 C, 117a(3), 188 O and 245b of the Treaty on the Functioning of the European
Union’;


(ii) the following new second sentence shall be inserted: ‘The same applies to Article 99(2) of this Treaty as
regards the adoption of the parts of the broad economic policy guidelines which concern the euro area
generally.’;


(g) in paragraph 6, renumbered 5, the following new first subparagraph shall be inserted: ‘The United Kingdom shall
endeavour to avoid an excessive government deficit.’, and at the beginning of the following subparagraph, the
words ‘116(4) and’ shall be deleted;


(h) the first subparagraph of paragraph 7, renumbered 6, shall be replaced by the following: ‘6. The voting rights of
the United Kingdom shall be suspended in respect of acts of the Council referred to in the Articles listed in
paragraph 4 and in the instances referred to in the first subparagraph of Article 116a(4) of the Treaty on the
Functioning of the European Union. For this purpose the second subparagraph of Article 116a(4) of the Treaty
shall apply.’ In the second subparagraph, the words ‘Articles 112(2)b and 123(1)’ shall be replaced by
‘Article 245b(2)b’;


(i) in point (a) of paragraph 9, renumbered 8, the words ‘move to that stage’ shall be replaced by ‘adopt the euro’;
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(j) in paragraph 10, renumbered 9, the introductory subparagraph shall be replaced by ‘The United Kingdom may
notify the Council at any time of its intention to adopt the euro. In that event: ’ In point (a), the reference to
Article 122(2) shall be replaced by a reference to Article 117a(1) and (2);


(k) in paragraph 11, renumbered 10, the words ‘Articles 101 and 116(3)’ shall be replaced by ‘Article 101’, and the
words ‘does not move to the third stage’ shall be replaced by ‘does not adopt the euro’.


PROTOCOL ON CERTAIN PROVISIONS RELATING TO DENMARK


17) The Protocol on certain provisions relating to Denmark shall be amended as follows:


(a) in the preamble, the first recital shall be deleted, in the second recital, which shall become the first recital, the
words ‘Danish participation in the third stage of economic and monetary union’ shall be replaced by ‘Denmark
renouncing its exemption’, and the following new second recital shall be inserted: ‘GIVEN THAT, on 3 November
1993, the Danish Government notified the Council of its intention not to participate in the third stage of
economic and monetary union,’;


(b) points 1 and 3 shall be deleted and the remaining points shall be renumbered accordingly;


(c) in point 2, renumbered 1, the first sentence shall be replaced by ‘In view of the notice given to the Council by the
Danish Government on 3 November 1993, Denmark shall have an exemption.’


(d) in point 4, renumbered 2, the reference to Article 122(2) shall be replaced by a reference to Article 117a of the
Treaty on the Functioning of the European Union.


SCHENGEN PROTOCOL


18) The Protocol integrating the Schengen acquis into the framework of the European Union shall be amended as follows:


(a) in the title of the Protocol, the words ‘integrating the Schengen acquis into’ shall be replaced by ‘on the Schengen
acquis integrated into’;


(b) the preamble shall be amended as follows:


(i) at the end of the first recital, the words ‘are aimed at enhancing European integration and, in particular, at
enabling the European Union to develop more rapidly into an area of freedom, security and justice;’ shall be
replaced by ‘have been integrated into the framework of the European Union by the Treaty of Amsterdam of
2 October 1997;’;


(ii) the second recital shall be replaced by the following:


‘DESIRING to preserve the Schengen acquis, as developed since the entry into force of the Treaty of
Amsterdam, and to develop this acquis in order to contribute towards achieving the objective of offering
citizens of the Union an area of freedom, security and justice without internal borders;’;


(iii) the third recital shall be deleted;


(iv) in the fifth recital, which shall become the fourth recital, the words ‘are not parties to and have not signed
the aforementioned agreements’ shall be replaced by ‘do not participate in all the provisions of the
Schengen acquis’ and, at the end, the words ‘to accept some or all of the provisions thereof’ shall be replaced
by ‘to accept other provisions of this acquis in full or in part’;
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(v) at the end of the sixth recital, which shall become the fifth recital, the words ‘and that those provisions
should only be used as a last resort’ shall be deleted;


(vi) at the end of the seventh recital, which shall become the sixth recital, the words ‘both States having
confirmed their intention to become bound by the provisions mentioned above, on the basis of the
Agreement signed in Luxembourg on 19 December 1996’ shall be replaced by ‘both States being bound by
the provisions of the Nordic passport union, together with the Nordic States which are members of the
European Union’;


(c) in Article 1, the first sentence shall be replaced by the following:


‘The Kingdom of Belgium, the Republic of Bulgaria, the Czech Republic, the Kingdom of Denmark, the Federal
Republic of Germany, the Republic of Estonia, the Hellenic Republic, the Kingdom of Spain, the French Republic,
the Italian Republic, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy
of Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of
Austria, the Republic of Poland, the Portuguese Republic, Romania, the Republic of Slovenia, the Slovak Republic,
the Republic of Finland and the Kingdom of Sweden shall be authorised to establish closer cooperation among
themselves in areas covered by provisions defined by the Council which constitute the Schengen acquis.’;


(d) Article 2 shall be replaced by the following:


‘Article 2


The Schengen acquis shall apply to the Member States referred to in Article 1, without prejudice to Article 3 of the
Act of Accession of 16 April 2003 or to Article 4 of the Act of Accession of 25 April 2005. The Council will
substitute itself for the Executive Committee established by the Schengen agreements.’;


(e) Article 3 shall be replaced by the following:


‘Article 3


The participation of Denmark in the adoption of measures constituting a development of the Schengen acquis, as
well as the implementation of these measures and their application to Denmark, shall be governed by the relevant
provisions of the Protocol on the position of Denmark.’;


(f) in Article 4, first paragraph, the words ‘which are not bound by the Schengen acquis,’ shall be deleted;


(g) Article 5 shall be replaced by the following:


‘Article 5


1. Proposals and initiatives to build upon the Schengen acquis shall be subject to the relevant provisions of
the Treaties.


In this context, where either Ireland or the United Kingdom has not notified the Council in writing within a
reasonable period that it wishes to take part, the authorisation referred to in Article 280 D of the Treaty on the
Functioning of the European Union shall be deemed to have been granted to the Member States referred to in
Article 1 and to Ireland or the United Kingdom where either of them wishes to take part in the areas of
cooperation in question.


2. Where either Ireland or the United Kingdom is deemed to have given notification pursuant to a decision
under Article 4, it may nevertheless notify the Council in writing, within 3 months, that it does not wish to take
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part in such a proposal or initiative. In that case, Ireland or the United Kingdom shall not take part in its
adoption. As from the latter notification, the procedure for adopting the measure building upon the Schengen
acquis shall be suspended until the end of the procedure set out in paragraphs 3 or 4 or until the notification is
withdrawn at any moment during that procedure.


3. For the Member State having made the notification referred to in paragraph 2, any decision taken by the
Council pursuant to Article 4 shall, as from the date of entry into force of the proposed measure, cease to apply
to the extent considered necessary by the Council and under the conditions to be determined in a decision of the
Council acting by a qualified majority on a proposal from the Commission. That decision shall be taken in
accordance with the following criteria: the Council shall seek to retain the widest possible measure of
participation of the Member State concerned without seriously affecting the practical operability of the various
parts of the Schengen acquis, while respecting their coherence. The Commission shall submit its proposal as soon
as possible after the notification referred to in paragraph 2. The Council shall, if needed after convening two
successive meetings, act within four months of the Commission proposal.


4. If, by the end of the period of four months, the Council has not adopted a decision, a Member State may,
without delay, request that the matter be referred to the European Council. In that case, the European Council
shall, at its next meeting, acting by a qualified majority on a proposal from the Commission, take a decision in
accordance with the criteria referred to in paragraph 3.


5. If, by the end of the procedure set out in paragraphs 3 or 4, the Council or, as the case may be, the
European Council has not adopted its decision, the suspension of the procedure for adopting the measure
building upon the Schengen acquis shall be terminated. If the said measure is subsequently adopted any decision
taken by the Council pursuant to Article 4 shall, as from the date of entry into force of that measure, cease to
apply for the Member State concerned to the extent and under the conditions decided by the Commission, unless
the said Member State has withdrawn its notification referred to in paragraph 2 before the adoption of the
measure. The Commission shall act by the date of this adoption. When taking its decision, the Commission shall
respect the criteria referred to in paragraph 3.’;


(h) at the end of the first sentence of the first paragraph of Article 6, the words ‘on the basis of the Agreement signed
in Luxembourg on 19 December 1996’ shall be deleted;


(i) Article 7 shall be repealed and Article 8 shall be renumbered 7;


(j) the Annex shall be repealed.


PROTOCOL ON THE APPLICATION OF ARTICLE 22A TO THE UNITED KINGDOM AND TO IRELAND


19) The Protocol on the application of certain aspects of Article 14 of the Treaty establishing the European Community to
the United Kingdom and to Ireland shall be amended as follows:


(a) in the title of the Protocol, the reference to the Treaty establishing the European Community shall be replaced by
a reference to the Treaty on the Functioning of the European Union;


(b) in Article 1, first paragraph, point (a), the words ‘States which are Contracting Parties to the Agreement on the
European Economic Area’ shall be replaced by ‘Member States’;


(c) in Article 1, first and second paragraphs, in Article 2 and in Article 3, second paragraph, the reference to
Article 14 shall be replaced by a reference to Articles 22a and 62 of the Treaty on the Functioning of the
European Union.
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PROTOCOL ON THE POSITION OF THE UNITED KINGDOM AND IRELAND IN RESPECT OF THE AREA OF FREEDOM,
SECURITY AND JUSTICE


20) The Protocol on the position of the United Kingdom and Ireland shall be amended as follows:


(a) at the end of the title of the Protocol, the words ‘in respect of the area of freedom, security and justice’ shall be
added;


(b) in the second recital of the preamble, the reference to the Treaty establishing the European Community shall be
replaced by a reference to the Treaty on the Functioning of the European Union;


(c) in Article 1, first sentence, the words ‘pursuant to Title IV of the Treaty establishing the European Community’
shall be replaced by ‘pursuant to Title IV of Part Three of the Treaty on the Functioning of the European Union’;
the second sentence shall be deleted and the following paragraph shall be added:


‘For the purposes of this Article, a qualified majority shall be defined in accordance with Article 205(3) of the
Treaty on the Functioning of the European Union.’;


(d) at the beginning of Article 2 the words ‘provisions of Title IV of the Treaty establishing the European
Community’ shall be replaced by ‘provisions of Title IV of Part Three of the Treaty on the Functioning of the
European Union’; at the end of the Article, the words ‘acquis communautaire’ shall be replaced by ‘Community or
Union acquis’;


(e) Article 3(1) shall be amended as follows:


(i) in the first sentence of the first subparagraph, the words ‘pursuant to Title IV of the Treaty establishing the
European Community’ shall be replaced by ‘pursuant to Title IV of Part Three of the Treaty on the
Functioning of the European Union’ and the second sentence shall be deleted;


(ii) the following new subparagraphs shall be added after the second subparagraph:


‘Measures adopted pursuant to Article 61 C of the Treaty on the Functioning of the European Union shall
lay down the conditions for the participation of the United Kingdom and Ireland in the evaluations
concerning the areas covered by Title IV of Part Three of that Treaty.


For the purposes of this Article, a qualified majority shall be defined in accordance with Article 205(3) of
the Treaty on the Functioning of the European Union.’;


(f) in Articles 4, 5 and 6, the words ‘Title IV of the Treaty establishing the European Community’ shall be replaced
by ‘Title IV of Part Three of the Treaty on the Functioning of the European Union’;


(g) in the second sentence of Article 4, the reference to Article 11(3) shall be replaced by a reference to Arti-
cle 280 F(1) of the Treaty on the Functioning of the European Union;


(h) the following new Article 4a shall be inserted:


‘Article 4a


1. The provisions of this Protocol apply for the United Kingdom and Ireland also to measures proposed or
adopted pursuant to Title IV of Part III of the Treaty on the Functioning of the European Union amending an
existing measure by which they are bound.


2. However, in cases where the Council, acting on a proposal from the Commission, determines that the
non-participation of the United Kingdom or Ireland in the amended version of an existing measure makes the
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application of that measure inoperable for other Member States or the Union, it may urge them to make a
notification under Article 3 or 4. For the purposes of Article 3 a further period of two months starts to run as
from the date of such determination by the Council.


If at the expiry of that period of two months from the Council's determination the United Kingdom or Ireland
has not made a notification under Article 3 or Article 4, the existing measure shall no longer be binding upon or
applicable to it, unless the Member State concerned has made a notification under Article 4 before the entry into
force of the amending measure. This shall take effect from the date of entry into force of the amending measure
or of expiry of the period of two months, whichever is the later.


For the purpose of this paragraph, the Council shall, after a full discussion of the matter, act by a qualified
majority of its members representing the Member States participating or having participated in the adoption of
the amending measure. A qualified majority of the Council shall be defined in accordance with Article 205(3)(a)
of the Treaty on the Functioning of the European Union.


3. The Council, acting by a qualified majority on a proposal from the Commission, may determine that the
United Kingdom or Ireland shall bear the direct financial consequences, if any, necessarily and unavoidably
incurred as a result of the cessation of its participation in the existing measure.


4. This Article shall be without prejudice to Article 4.’;


(i) at the end of Article 5, the following shall be added: ‘, unless all members of the Council, acting unanimously
after consulting the European Parliament, decide otherwise’;


(j) In Article 6, the words ‘the relevant provisions of that Treaty, including Article 68,’ shall be replaced by ‘the
relevant provisions of the Treaties’;


(k) the following new Article 6a shall be inserted:


‘Article 6a


The United Kingdom and Ireland shall not be bound by the rules laid down on the basis of Article 16 B of the
Treaty on the Functioning of the European Union which relate to the processing of personal data by the
Member States when carrying out activities which fall within the scope of Chapter 4 or Chapter 5 of Title IV of
Part Three of that Treaty where the United Kingdom and Ireland are not bound by the rules governing the forms
of judicial cooperation in criminal matters or police cooperation which require compliance with the provisions
laid down on the basis of Article 16 B.’;


(l) in Article 7, the words ‘Articles 3 and 4’ shall be replaced by ‘Articles 3, 4 and 4a’ and the words ‘Protocol
integrating the Schengen acquis into’ shall be replaced by ‘Protocol on the Schengen acquis integrated into’;


(m) in Article 8, the words ‘the President of’ shall be deleted.;


(n) the following new Article 9 shall be added:


‘Article 9


With regard to Ireland, this Protocol shall not apply to Article 61 H of the Treaty on the Functioning of the
European Union.’.
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PROTOCOL ON THE POSITION OF DENMARK


21) The Protocol on the position of Denmark shall be amended as follows:


(a) the preamble shall be amended as follows:


(i) the following three new recitals shall be inserted after the second recital:


‘CONSCIOUS of the fact that a continuation under the Treaties of the legal regime originating in the
Edinburgh decision will significantly limit Denmark's participation in important areas of cooperation of the
Union, and that it would be in the best interest of the Union to ensure the integrity of the acquis in the area
of freedom, security and justice;


WISHING therefore to establish a legal framework that will provide an option for Denmark to participate in
the adoption of measures proposed on the basis of Title IV of Part Three of the Treaty on the Functioning of
the European Union and welcoming the intention of Denmark to avail itself of this option when possible in
accordance with its constitutional requirements;


NOTING that Denmark will not prevent the other Member States from further developing their cooperation
with respect to measures not binding on Denmark;’;


(ii) in the penultimate recital, the words ‘Protocol integrating the Schengen acquis into’ shall be replaced by
‘Protocol on the Schengen acquis integrated into’;


(b) in Article 1, first paragraph, first sentence, the words ‘Title IV of the Treaty establishing the European Community’
shall be replaced by ‘Title IV of Part Three of the Treaty on the Functioning of the European Union’;


(c) in Article 1, the second sentence of the first paragraph shall be deleted and the following new paragraph shall be
added:


‘For the purposes of this Article, a qualified majority shall be defined in accordance with Article 205(3) of the
Treaty on the Functioning of the European Union.’;


(d) Article 2 shall be replaced by the following:


‘Article 2


None of the provisions of Title IV of Part Three of the Treaty on the Functioning of the European Union, no
measure adopted pursuant to that Title, no provision of any international agreement concluded by the Union
pursuant to that Title, and no decision of the Court of Justice of the European Union interpreting any such
provision or measure or any measure amended or amendable pursuant to that Title shall be binding upon or
applicable in Denmark; and no such provision, measure or decision shall in any way affect the competences,
rights and obligations of Denmark; and no such provision, measure or decision shall in any way affect the
Community or Union acquis nor form part of Union law as they apply to Denmark. In particular, acts of the
Union in the field of police cooperation and judicial cooperation in criminal matters adopted before the entry
into force of the Treaty of Lisbon which are amended shall continue to be binding upon and applicable to
Denmark unchanged.’;
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(e) the following new Article 2a shall be inserted:


‘Article 2a


Article 2 of this Protocol shall also apply in respect of those rules laid down on the basis of Article 16 B of the
Treaty on the Functioning of the European Union which relate to the processing of personal data by the
Member States when carrying out activities which fall within the scope of Chapter 4 or Chapter 5 of Title IV of
Part Three of that Treaty.’;


(f) Article 4 shall become Article 6;


(g) Article 5, renumbered 4, shall be amended as follows:


(i) throughout the Article, the word ‘decision’ shall be replaced by ‘measure’;


(ii) in paragraph 1, the words ‘under the provisions of Title IV of the Treaty establishing the European
Community’ shall be replaced by ‘covered by this Part’ and the words ‘Member States referred to in
Article 1 of the Protocol integrating the Schengen acquis into the framework of the European Union as well
as Ireland or the United Kingdom if those Member States take part in the areas of cooperation in question’
shall be replaced by ‘Member States bound by the measure’;


(iii) in paragraph 2, the words ‘the Member States referred to in Article 1 of the Protocol integrating the
Schengen acquis into the framework of the European Union will consider ’ shall be replaced by ‘the Member
States bound by that measure and Denmark will consider ’;


(h) Article 6, renumbered 5, shall be amended as follows:


(i) in the first sentence, the words ‘in the field of Articles 13(1) and 17 of the Treaty on European Union’ shall
be replaced by ‘pursuant to Article 13(1), Article 28 A and Articles 28 B to 28 E of the Treaty on European
Union’ and the closing words ‘, but will not prevent the development of closer cooperation between
Member States in this area’ shall be deleted;


(ii) the following new third sentence shall be inserted: ‘Denmark will not prevent the other Member States from
further developing their cooperation in this area.’;


(iii) at the end of the new fourth sentence, the following shall be added: ‘, nor to make military capabilities
available to the Union’;


(iv) the following two new paragraphs shall be added:


‘The unanimity of the members of the Council, with the exception of the representative of the government
of Denmark, shall be necessary for the acts of the Council which must be adopted unanimously.


For the purposes of this Article, a qualified majority shall be defined in accordance with Article 205(3) of
the Treaty on the Functioning of the European Union.’;


(i) following the heading ‘PART III’ an Article 6 shall be inserted, with the wording of Article 4;
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(j) a heading ‘PART IV’ shall be inserted before Article 7;


(k) the following new Article 8 shall be inserted:


‘Article 8


1. At any time and without prejudice to Article 7, Denmark may, in accordance with its constitutional
requirements, notify the other Member States that, with effect from the first day of the month following the
notification, Part I shall consist of the provisions in the Annex. In that case Articles 5 to 8 shall be
renumbered in consequence.


2. Six months after the date on which the notification referred to in paragraph 1 takes effect all Schengen acquis
and measures adopted to build upon this acquis, which until then have been binding on Denmark as
obligations under international law, shall be binding upon Denmark as Union law.’;


(l) the following new Annex shall be added to the Protocol:


‘ANNEX


Article 1


Subject to Article 3, Denmark shall not take part in the adoption by the Council of measures proposed pursuant
to Title IV of Part Three of the Treaty on the Functioning of the European Union. The unanimity of the members
of the Council, with the exception of the representative of the government of Denmark, shall be necessary for the
acts of the Council which must be adopted unanimously.


For the purposes of this Article, a qualified majority shall be defined in accordance with Article 205(3) of the
Treaty on the Functioning of the European Union.


Article 2


Pursuant to Article 1 and subject to Articles 3, 4 and 8, none of the provisions in Title IV of Part Three of the
Treaty on the Functioning of the European Union, no measure adopted pursuant to that Title, no provision of any
international agreements concluded by the Union pursuant to that Title, no decision of the Court of Justice of the
European Union interpreting any such provision or measure shall be binding upon or applicable in Denmark; and
no such provision, measure or decision shall in any way affect the competences, rights and obligations of
Denmark; and no such provision, measure or decision shall in any way affect the Community or Union acquis nor
form part of Union law as they apply to Denmark.


Article 3


1. Denmark may notify the President of the Council in writing, within three months after a proposal or
initiative has been presented to the Council pursuant to Title IV of Part Three of the Treaty on the Functioning of
the European Union, that it wishes to take part in the adoption and application of any such proposed measure,
whereupon Denmark shall be entitled to do so.


2. If after a reasonable period of time a measure referred to in paragraph 1 cannot be adopted with Denmark
taking part, the Council may adopt that measure referred to in paragraph 1 in accordance with Article 1 without
the participation of Denmark. In that case Article 2 applies.
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Article 4


Denmark may at any time after the adoption of a measure pursuant to Title IV of Part Three of the Treaty on the
Functioning of the European Union notify its intention to the Council and the Commission that it wishes to
accept that measure. In that case, the procedure provided for in Article 280 F(1) of that Treaty shall apply mutatis
mutandis.


Article 5


1. The provisions of this Protocol apply for Denmark also to measures proposed or adopted pursuant to
Title IV of Part III of the Treaty on the Functioning of the European Union amending an existing measure by
which it is bound.


2. However, in cases where the Council, acting on a proposal from the Commission, determines that the
non-participation of Denmark in the amended version of an existing measure makes the application of that
measure inoperable for other Member States or the Union, it may urge it to make a notification under Article 3 or
4. For the purposes of Article 3 a further period of two months starts to run as from the date of such
determination by the Council.


If at the expiry of that period of two months from the Council's determination Denmark has not made a
notification under Article 3 or Article 4, the existing measure shall no longer be binding upon or applicable to it,
unless it has made a notification under Article 4 before the entry into force of the amending measure. This shall
take effect from the date of entry into force of the amending measure or of expiry of the period of two months,
whichever is the later.


For the purpose of this paragraph, the Council shall, after a full discussion of the matter, act by a qualified
majority of its members representing the Member States participating or having participated in the adoption of
the amending measure. A qualified majority of the Council shall be defined in accordance with Article 205(3)(a)
of the Treaty on the Functioning of the European Union.


3. The Council, acting by a qualified majority on a proposal from the Commission, may determine that
Denmark shall bear the direct financial consequences, if any, necessarily and unavoidably incurred as a result of
the cessation of its participation in the existing measure.


4. This Article shall be without prejudice to Article 4.


Article 6


1. Notification pursuant to Article 4 shall be submitted no later than six months after the final adoption of a
measure if this measure builds upon the Schengen acquis.


If Denmark does not submit a notification in accordance with Articles 3 or 4 regarding a measure building upon
the Schengen acquis, the Member States bound by that measure and Denmark will consider appropriate measures
to be taken.


2. A notification pursuant to Article 3 with respect to a measure building upon the Schengen acquis shall be
deemed irrevocably to be a notification pursuant to Article 3 with respect to any further proposal or initiative
aiming to build upon that measure to the extent that such proposal or initiative builds upon the Schengen acquis.


Article 7


Denmark shall not be bound by the rules laid down on the basis of Article 16 B of the Treaty on the Functioning
of the European Union which relate to the processing of personal data by the Member States when carrying out
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activities which fall within the scope of Chapter 4 or Chapter 5 of Title IV of Part Three of that Treaty where
Denmark is not bound by the rules governing the forms of judicial cooperation in criminal matters or police
cooperation which require compliance with the provisions laid down on the basis of Article 16 B.


Article 8


Where, in cases referred to in this Part, Denmark is bound by a measure adopted by the Council pursuant to
Title IV of Part Three of the Treaty on the Functioning of the European Union, the relevant provisions of the
Treaties shall apply to Denmark in relation to that measure.


Article 9


Where Denmark is not bound by a measure adopted pursuant to Title IV of Part Three of the Treaty on the
Functioning of the European Union, it shall bear no financial consequences of that measure other than
administrative costs entailed for the institutions unless the Council, with all its Members acting unanimously after
consulting the European Parliament, decides otherwise.’


PROTOCOL ON ASYLUM FOR NATIONALS OF THE UNION


22) The Protocol on asylum for nationals of Member States of the European Union shall be amended as follows:


(a) the preamble shall be amended as follows:


(i) the first recital shall be replaced by the following:


‘WHEREAS, in accordance with Article 6(1) of the Treaty on European Union, the Union recognises the
rights, freedoms and principles set out in the Charter of Fundamental Rights;’;


(ii) the following new second recital shall be inserted:


‘WHEREAS pursuant to Article 6(3) of the Treaty on European Union, fundamental rights, as guaranteed by
the European Convention for the Protection of Human Rights and Fundamental Freedoms, constitute part
of the Union's law as general principles;’;


(iii) in the second, renumbered third, recital, the reference to Article 6(2) shall be replaced by a reference to
Article 6, paragraphs (1) and (3);


(iv) in the third, renumbered fourth, recital, the reference to Article 6(1) shall be replaced by a reference to
Article 1a;


(v) in the third and fourth recitals, which shall become the fourth and fifth recitals, the word ‘principles’ shall
be replaced by ‘values’; in the fourth recital, which shall become the fifth recital, the reference to Article 309
of the Treaty establishing the European Community shall be replaced by a reference to Article 7 of the
Treaty on European Union;


(vi) in the fifth, which shall become the sixth, recital, the reference to the Treaty establishing the European
Community shall be replaced by a reference to the Treaty on the Functioning of the European Union;


(vii) the seventh recital, which shall become the eighth recital, shall be deleted;
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(b) the Sole Article shall be amended as follows:


(i) in point (b), the words ‘, or, where appropriate, the European Council,’ shall be inserted after ‘the Council’
and the words ‘with regard to the Member State of which the applicant is a national’ shall be added at the
end;


(ii) point (c) shall be replaced by the following:


‘(c) if the Council has adopted a decision in accordance with Article 7(1) of the Treaty on European Union
in respect of the Member State of which the applicant is a national or if the European Council has
adopted a decision in accordance with Article 7(2) of that Treaty in respect of the Member State of
which the applicant is a national;’.


PROTOCOL ON ECONOMIC, SOCIAL AND TERRITORIAL COHESION


23) The Protocol on economic and social cohesion shall be amended as follows:


(a) throughout the Protocol, the words ‘economic and social cohesion’ shall be replaced by ‘economic, social and
territorial cohesion’;


(b) the preamble shall be amended as follows:


(i) the first, second, fifth, sixth and fourteenth recitals shall be deleted;


(ii) the following new first recital shall be inserted:


‘RECALLING that Article 2 of the Treaty on European Union includes the objective of promoting economic,
social and territorial cohesion and solidarity between Member States and that the said cohesion figures
among the areas of shared competence of the Union listed in Article 2 C(2)(c) of the Treaty on the
Functioning of the European Union;’;


(iii) the fourth recital, which shall become the third recital, shall be replaced by the following:


‘RECALLING that the provisions of Article 161 of the Treaty on the Functioning of the European Union
envisage setting up a Cohesion Fund;’;


(iv) at the end of the eleventh recital, which shall become the eighth recital, the words ‘, and underline the
importance of the inclusion of economic and social cohesion in Articles 2 and 3 of this Treaty’ shall be
deleted;


(v) in the fifteenth recital, which shall become the new eleventh recital, the words ‘to be set up before
31 December 1993’ shall be deleted;


(vi) in the last recital, the reference to the Treaty establishing the European Community shall be replaced by a
reference to the Treaty on European Union and the Treaty on the Functioning of the European Union.


OTHER PROTOCOLS


24) In the Protocol on the excessive deficit procedure, in the first recital of the preamble, the reference to the Treaty
establishing the European Community shall be replaced by a reference to the Treaty on the Functioning of the
European Union.


25) In the Protocol on France, the words ‘in its overseas territories’ shall be replaced by ‘in New Caledonia, French Polynesia
and Wallis and Futuna’.
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26) In the Protocol on external relations of the Member States with regard to the crossing of external borders, the reference
to Article 62(2)(a) of Title IV of the Treaty shall be replaced by a reference to Article 62(2)(b) of the Treaty on the
Functioning of the European Union.


27) In the Protocol on Article 17 of the Treaty on European Union, in the enacting terms, the final words ‘, within a year
from the entry into force of the Treaty of Amsterdam’ shall be deleted.


28) In the Protocol on the system of public broadcasting in the Member States, in the final paragraph of the preamble, the
words ‘which shall be annexed to the Treaty establishing the European Community’ shall be replaced by ‘which shall be
annexed to the Treaty on European Union and to the Treaty on the Functioning of the European Union’.


29) In the Protocol concerning imports into the European Union of petroleum products refined in the Netherlands
Antilles, in the second sentence of Article 3(3), the words ‘by a decision taken by a qualified majority’ shall be deleted.


30) The Protocol concerning Article 141 of the Treaty establishing the European Community shall be amended as follows:


(a) in the title of the Protocol, the reference to the Treaty establishing the European Community shall be replaced by
a reference to the Treaty on the Functioning of the European Union;


(b) in the sole provision, the words ‘of this Treaty’ shall be replaced by ‘of the Treaty on the Functioning of the
European Union’.


31) In the Protocol on special arrangements for Greenland, the words ‘Treaty establishing the European Community’ shall
be replaced by ‘Treaty on the Functioning of the European Union’, and Article 2 shall be deleted.


32) The Protocol annexed to the Treaty on European Union and to the Treaties establishing the European Communities
shall be amended as follows:


(a) the Protocol shall be entitled ‘Protocol on Article 40.3.3 of the Constitution of Ireland’;


(b) the words ‘Nothing in the Treaty on European Union, or in the Treaties establishing the European Communities ’
shall be replaced by ‘Nothing in the Treaties, or in the Treaty establishing the European Atomic Energy
Community’.


33) The Protocol on the financial consequences of the expiry of the ECSC Treaty and on the Research Fund for Coal and
Steel shall be amended as follows:


(a) in the preamble, the first two recitals shall be replaced by following new first recital:


‘RECALLING that all assets and liabilities of the European Coal and Steel Community, as they existed on 23 July
2002, were transferred to the European Community on 24 July 2002;’


(b) Article 1(1) shall be deleted and the two remaining paragraphs shall be renumbered accordingly;


(c) Article 2 shall be split into two paragraphs, the first of which shall end with the words ‘including essential
principles.’. Furthermore, that Article shall be amended as follows:


(i) in the first paragraph, the words ‘acting unanimously on a proposal from the Commission’ shall be replaced
by ‘acting in accordance with a special legislative procedure’ and the word ‘consulting’ shall be replaced by
‘obtaining the consent of’;
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(ii) in the second paragraph, the words ‘and proper decision-making procedures, in particular for the adoption
of’ shall be replaced by ‘The Council shall adopt, on a proposal from the Commission and after consulting
the European Parliament, measures establishing’;


(d) Article 4 shall be repealed.


Article 2


1. The articles of the Protocol on the Statute of the European System of Central Banks and of the European Central
Bank, of the Protocol on the Statute of the European Investment Bank, and of the Protocol on the privileges and immunities
of the European Union, as they are amended by the Treaty of Lisbon, shall be renumbered in accordance with the tables of
equivalences set out in the annex to this Protocol. Cross-references to articles of those protocols which appear therein shall
be adapted in accordance with the tables.


2. References to recitals of the protocols set out in point 1 of Article 1, or to articles of those protocols, including to
paragraphs thereof, as renumbered or rearranged by this Protocol, and which references figure in other protocols or acts of
primary legislation shall be adapted in accordance with this Protocol. Such adaptations shall, if necessary, also apply in the
event that the provision in question has been repealed.


3. References to recitals and articles, including to paragraphs thereof, of the protocols set out in point 1 of Article 1, as
amended by the provisions of this Protocol and which figure in other instruments or acts, shall be understood as references
to recitals and articles, including to paragraphs thereof, of those protocols as renumbered or rearranged in accordance with
this Protocol.
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ANNEX


TABLES OF EQUIVALENCES REFERRED TO IN ARTICLE 2 OF PROTOCOL (NO 1)
AMENDING THE PROTOCOLS ANNEXED TO THE TREATYON EUROPEAN UNION, TO


THE TREATY ESTABLISHING THE EUROPEAN COMMUNITY AND/OR TO THE
TREATY ESTABLISHING THE EUROPEAN ATOMIC ENERGY COMMUNITY.


A. PROTOCOL ON THE STATUTE OF THE EUROPEAN SYSTEM OF CENTRAL BANKS AND
OF THE EUROPEAN CENTRAL BANK


Old numbering of the protocol New numbering of the protocol


Article 1 Article 1


Article 2 Article 2


Article 3 Article 3


Article 4 Article 4


Article 5 Article 5


Article 6 Article 6


Article 7 Article 7


Article 8 Article 8


Article 9 Article 9


Article 10 Article 10


Article 11 Article 11


Article 12 Article 12


Article 13 Article 13


Article 14 Article 14


Article 15 Article 15


Article 16 Article 16


Article 17 Article 17


Article 18 Article 18


Article 19 Article 19


Article 20 Article 20


Article 21 Article 21


Article 22 Article 22


Article 23 Article 23


Article 24 Article 24
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Old numbering of the protocol New numbering of the protocol


Article 25 Article 25


Article 26 Article 26


Article 27 Article 27


Article 28 Article 28


Article 29 Article 29


Article 30 Article 30


Article 31 Article 31


Article 32 Article 32


Article 33 Article 33


Article 34 Article 34


Article 35 Article 35


Article 36 Article 36


Article 37 (repealed)


Article 38 Article 37


Article 39 Article 38


Article 40 Article 39


Article 41 Article 40


Article 42 Article 41


Article 43 Article 42


Article 44 Article 43


Article 45 Article 44


Article 46 Article 45


Article 47 Article 46


Article 48 Article 47


Article 49 Article 48


Article 50 (repealed)


Article 51 (repealed)


Article 52 Article 49


Article 53 Article 50
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B. PROTOCOL ON THE STATUTE OF THE EUROPEAN INVESTMENT BANK


Old numbering of the Protocol New numbering of the Protocol


Article 1 Article 1


Article 2 Article 2


Article 3 Article 3


Article 4 Article 4


Article 5 Article 5


Article 6 (repealed)


Article 7 (repealed)


Article 8 Article 6


Article 9 Article 7


Article 10 Article 8


Article 11 Article 9


Article 12 Article 10


Article 13 Article 11


Article 14 Article 12


Article 15 Article 13


Article 16 Article 14


Article 17 Article 15


Article 18 Article 16


Article 19 Article 17


Article 20 Article 18


Article 21 Article 19


Article 22 Article 20


Article 23 Article 21


Article 24 Article 22


Article 25 Article 23


Article 26 Article 24


Article 27 Article 25


Article 28 Article 26


Article 29 Article 27


Article 30 Article 28
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C. PROTOCOL ON THE PRIVILEGES AND IMMUNITIES OF THE EUROPEAN UNION


Old numbering of the Protocol New numbering of the Protocol


Article 1 Article 1


Article 2 Article 2


Article 3 Article 3


Article 4 Article 4


Article 5 (repealed)


Article 6 Article 5


Article 7 Article 6


Article 8 Article 7


Article 9 Article 8


Article 10 Article 9


Article 11 Article 10


Article 12 Article 11


Article 13 Article 12


Article 14 Article 13


Article 15 Article 14


Article 16 Article 15


Article 17 Article 16


Article 18 Article 17


Article 19 Article 18


Article 20 Article 19


Article 21 Article 20


Article 22 Article 21


Article 23 Article 22
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PROTOCOL No 2


AMENDING THE TREATY ESTABLISHING THE EUROPEAN ATOMIC ENERGY
COMMUNITY


THE HIGH CONTRACTING PARTIES,


RECALLING the necessity that the provisions of the Treaty establishing the European Atomic Energy Community should
continue to have full legal effect;


DESIRING to adapt that Treaty to the new rules laid down by the Treaty on European Union and by the Treaty on the
Functioning of the European Union, in particular in the institutional and financial fields,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty of Lisbon and which amend the
Treaty establishing the European Atomic Energy Community as follows:


Article 1


This Protocol shall amend the Treaty establishing the European Atomic Energy Community (hereinafter referred to as the
‘EAEC Treaty’) in its version in force at the time of entry into force of the Treaty of Lisbon.


(The second paragraph does not apply to the English version.)


Article 2


The heading of Title III of the EAEC Treaty ‘Institutional provisions’ shall be replaced by the heading: ‘Institutional and
financial provisions’.


Article 3


The following chapter shall be inserted at the beginning of Title III of the EAEC Treaty:


‘CHAPTER I


APPLICATION OF CERTAIN PROVISIONS OF THE TREATY ON EUROPEAN UNION AND OF THE
TREATY ON THE FUNCTIONING OF THE EUROPEAN UNION


Article 106a


1. Article 7, Articles 9 to 9 F, Article 48(2) to (5), and Articles 49 and 49 A of the Treaty on European Union,
Article 16 A, Articles 190 to 201b, Articles 204 to 211a, Article 213, Articles 215 to 236, Articles 238, 239 and 240,
Articles 241 to 245, Articles 246 to 262, Articles 268 to 277, Articles 279 to 280 and Articles 283, 290 and 292 of the
Treaty on the Functioning of the European Union, and the Protocol on Transitional Provisions, shall apply to this Treaty.
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2. Within the framework of this Treaty, the references to the Union, to the “Treaty on European Union”, to the “Treaty
on the Functioning of the European Union” or to the “Treaties” in the provisions referred to in paragraph 1 and those in the
protocols annexed both to those Treaties and to this Treaty shall be taken, respectively, as references to the European
Atomic Energy Community and to this Treaty.


3. The provisions of the Treaty on European Union and of the Treaty on the Functioning of the European Union shall
not derogate from the provisions of this Treaty.’.


Article 4


Chapters I, II and III of Title III of the EAEC Treaty shall be renumbered II, III and IV respectively.


Article 5


Article 3, Articles 107 to 132, Articles 136 to 143, Articles 146 to 156, Articles 158 to 163, Articles 165 to 170,
Articles 173 and 173 , Article 175, Articles 177 to 179a, and Articles 180b, 181, 183, 183 , 190 and 204 of the EAEC
Treaty shall be repealed.


Article 6


The heading of Title IV of the EAEC Treaty ‘Financial provisions’ shall be replaced by the heading: ‘Specific financial
provisions’.


Article 7


1. In the third paragraph of Article 38 and the third paragraph of Article 82 of the EAEC Treaty the references to
Articles 141 and 142 shall be replaced by references to Articles 226 and 227 respectively of the Treaty on the Functioning
of the European Union.


2. In Article 171(2) and Article 176(3) of the EAEC Treaty the references to Article 183 shall be replaced by references
to Article 279 of the Treaty on the Functioning of the European Union.


3. In Article 172(4) of the EAEC Treaty the reference to Article 177(5) shall be replaced by a reference to Article 272 of
the Treaty on the Functioning of the European Union.


4. In the EAEC Treaty the words ‘Court of Justice’ shall be replaced by ‘Court of Justice of the European Union’.


Article 8


Article 191 of the EAEC Treaty shall be replaced by the following:


‘Article 191


The Community shall enjoy in the territories of the Member States such privileges and immunities as are necessary for the
performance of its tasks, under the conditions laid down in the Protocol on the privileges and immunities of the European
Union.’
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Article 9


Article 206 of the EAEC Treaty shall be replaced by the following:


‘Article 206


The Community may conclude with one or more States or international organisations agreements establishing an
association involving reciprocal rights and obligations, common action and special procedures.


These agreements shall be concluded by the Council, acting unanimously after consulting the European Parliament.


Where such agreements call for amendments to this Treaty, these amendments shall first be adopted in accordance with the
procedure laid down in Article 48(2) to (5) of the Treaty on European Union.’


Article 10


The revenue and expenditure of the European Atomic Energy Community, except for those of the Supply Agency and Joint
Undertakings, shall be shown in the budget of the Union.
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ANNEX


TABLES OF EQUIVALENCES REFERRED TO IN ARTICLE 5 OF THE TREATY OF LISBON


A. Treaty on European Union


Old numbering of the Treaty
on European Union


Numbering in the Treaty of Lisbon
New numbering of the Treaty


on European Union


TITLE I — COMMON PROVISIONS TITLE I — COMMON PROVISIONS TITLE I — COMMON PROVISIONS


Article 1 Article 1 Article 1


Article 1a Article 2


Article 2 Article 2 Article 3


Article 3 (repealed) (1)


Article 3a Article 4


Article 3b (2) Article 5


Article 4 (repealed) (3)


Article 5 (repealed) (4)


Article 6 Article 6 Article 6


Article 7 Article 7 Article 7


Article 7a Article 8


TITLE II — PROVISIONS AMENDING
THE TREATY ESTABLISHING THE
EUROPEAN ECONOMIC
COMMUNITY WITH A VIEW TO
ESTABLISHING THE EUROPEAN
COMMUNITY


TITLE II — PROVISIONS ON
DEMOCRATIC PRINCIPLES


TITLE II — PROVISIONS ON
DEMOCRATIC PRINCIPLES


Article 8 (repealed) (5) Article 8 Article 9


Article 8 A (6) Article 10


Article 8 B Article 11


Article 8 C Article 12


TITLE III — PROVISIONS AMENDING
THE TREATY ESTABLISHING THE
EUROPEAN COAL AND STEEL
COMMUNITY


TITLE III — PROVISIONS ON THE
INSTITUTIONS


TITLE III — PROVISIONS ON THE
INSTITUTIONS


Article 9 (repealed) (7) Article 9 Article 13


Article 9 A (8) Article 14
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Old numbering of the Treaty
on European Union


Numbering in the Treaty of Lisbon
New numbering of the Treaty


on European Union


Article 9 B (9) Article 15


Article 9 C (10) Article 16


Article 9 D (11) Article 17


Article 9 E Article 18


Article 9 F (12) Article 19


TITLE IV — PROVISIONS AMENDING
THE TREATY ESTABLISHING THE
EUROPEAN ATOMIC ENERGY
COMMUNITY


TITLE IV — PROVISIONS ON
ENHANCED COOPERATION


TITLE IV — PROVISIONS ON
ENHANCED COOPERATION


Article 10 (repealed) (13)
Articles 27 A to 27 E (replaced)
Articles 40 to 40 B (replaced)
Articles 43 to 45 (replaced)


Article 10 (14) Article 20


TITLE V — PROVISIONS ON A
COMMON FOREIGN AND SECURITY
POLICY


TITLE V — GENERAL PROVISIONS
ON THE UNION'S EXTERNAL
ACTION AND SPECIFIC
PROVISIONS ON THE COMMON
FOREIGN AND SECURITY POLICY


TITLE V — GENERAL PROVISIONS
ON THE UNION'S EXTERNAL
ACTION AND SPECIFIC PROVISIONS
ON THE COMMON FOREIGN AND
SECURITY POLICY


Chapter 1 — General provisions on
the Union's external action


Chapter 1 — General provisions on the
Union's external action


Article 10 A Article 21


Article 10 B Article 22


Chapter 2 — Specific provisions on
the common foreign and security
policy


Chapter 2 — Specific provisions on the
common foreign and security policy


Section 1 — Common provisions Section 1 — Common provisions


Article 10 C Article 23


Article 11 Article 11 Article 24


Article 12 Article 12 Article 25


Article 13 Article 13 Article 26


Article 13a Article 27


Article 14 Article 14 Article 28


Article 15 Article 15 Article 29
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Old numbering of the Treaty
on European Union


Numbering in the Treaty of Lisbon
New numbering of the Treaty


on European Union


Article 22 (moved) Article 15a Article 30


Article 23 (moved) Article 15b Article 31


Article 16 Article 16 Article 32


Article 17 (moved) Article 28 A Article 42


Article 18 Article 18 Article 33


Article 19 Article 19 Article 34


Article 20 Article 20 Article 35


Article 21 Article 21 Article 36


Article 22 (moved) Article 15a Article 30


Article 23 (moved) Article 15b Article 31


Article 24 Article 24 Article 37


Article 25 Article 25 Article 38


Article 25a Article 39


Article 47 (moved) Article 25b Article 40


Article 26 (repealed)


Article 27 (repealed)


Article 27 A (replaced) (15) Article 10 Article 20


Article 27 B (replaced) (15) Article 10 Article 20


Article 27 C (replaced) (15) Article 10 Article 20


Article 27 D (replaced) (15) Article 10 Article 20


Article 27 E (replaced) (15) Article 10 Article 20


Article 28 Article 28 Article 41


Section 2 — Provisions on the
common security and defence policy


Section 2 — Provisions on the com-
mon security and defence policy


Article 17 (moved) Article 28 A Article 42


Article 28 B Article 43


Article 28 C Article 44


Article 28 D Article 45


Article 28 E Article 46
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Old numbering of the Treaty
on European Union


Numbering in the Treaty of Lisbon
New numbering of the Treaty


on European Union


TITLE VI — PROVISIONS ON POLICE
AND JUDICIAL COOPERATION IN
CRIMINAL MATTERS (repealed) (16)


Article 29 (replaced) (17)


Article 30 (replaced) (18)


Article 31 (replaced) (19)


Article 32 (replaced) (20)


Article 33 (replaced) (21)


Article 34 (repealed)


Article 35 (repealed)


Article 36 (replaced) (22)


Article 37 (repealed)


Article 38 (repealed)


Article 39 (repealed)


Article 40 (replaced) (23) Article 10 Article 20


Article 40 A (replaced) (23) Article 10 Article 20


Article 40 B (replaced) (23) Article 10 Article 20


Article 41 (repealed)


Article 42 (repealed)


TITLE VII — PROVISIONS ON
ENHANCED COOPERATION
(replaced) (24)


TITLE IV — PROVISION ON
ENHANCED COOPERATION


TITLE IV — PROVISION ON
ENHANCED COOPERATION


Article 43 (replaced) (24) Article 10 Article 20


Article 43 A (replaced) (24) Article 10 Article 20


Article 43 B (replaced) (24) Article 10 Article 20


Article 44 (replaced) (24) Article 10 Article 20


Article 44 A (replaced) (24) Article 10 Article 20


Article 45 (replaced) (24) Article 10 Article 20


TITRE VIII — FINAL PROVISIONS TITLE VI — FINAL PROVISIONS TITLE VI — FINAL PROVISIONS


Article 46 (repealed)
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Old numbering of the Treaty
on European Union


Numbering in the Treaty of Lisbon
New numbering of the Treaty


on European Union


Article 46a Article 47


Article 47 (moved) Article 25b Article 40


Article 48 Article 48 Article 48


Article 49 Article 49 Article 49


Article 49 A Article 50


Article 49 B Article 51


Article 49 C Article 52


Article 50 (repealed)


Article 51 Article 51 Article 53


Article 52 Article 52 Article 54


Article 53 Article 53 Article 55


(1) Replaced, in substance, by Article 2 F (renumbered 7) of the Treaty on the Functioning of the European Union (‘TFEU’) and by
Articles 9(1) and 10 A, paragraph 3, second subparagraph (renumbered 13 and 21) of the Treaty on European Union (‘TEU’).


(2) Replaces Article 5 of the Treaty establishing the European Community (‘TEC’).


(3) Replaced, in substance, by Article 9 B (renumbered 15).


(4) Replaced, in substance, by Article 9, paragraph 2 (renumbered 13).


(5) Article 8 TEU, which was in force until the entry into force of the Treaty of Lisbon (hereinafter ‘current’), amended the TEC. Those
amendments are incorporated into the latter Treaty and Article 8 is repealed. Its number is used to insert a new provision.


(6) Paragraph 4 replaces, in substance, the first subparagraph of Article 191 TEC.


(7) The current Article 9 TEU amended the Treaty establishing the European Coal and Steel Community. This latter expired on 23 July
2002. Article 9 is repealed and the number thereof is used to insert another provision.


(8) — Paragraphs 1 and 2 replace, in substance, Article 189 TEC;
— paragraphs 1 to 3 replace, in substance, paragraphs 1 to 3 of Article 190 TEC;
— paragraph 1 replaces, in substance, the first subparagraph of Article 192 TEC;
— paragraph 4 replaces, in substance, the first subparagraph of Article 197 TEC.


(9) Replaces, in substance, Article 4.


(10) — Paragraph 1 replaces, in substance, the first and second indents of Article 202 TEC;
— paragraphs 2 and 9 replace, in substance, Article 203 TEC;
— paragraphs 4 and 5 replace, in substance, paragraphs 2 and 4 of Article 205 TEC.


(11) — Paragraph 1 replaces, in substance, Article 211 TEC;
— paragraphs 3 and 7 replace, in substance, Article 214 TEC.
— paragraph 6 replaces, in substance, paragraphs 1, 3 and 4 of Article 217 TEC.


(12) — Replaces, in substance, Article 220 TEC.
— the second subparagraph of paragraph 2 replaces, in substance, the first subparagraph of Article 221 TEC.


(13) The current Article 10 TEU amended the Treaty establishing the European Atomic Energy Community. Those amendments are
incorporated into the Treaty of Lisbon. Article 10 is repealed and the number thereof is used to insert another provision.


(14) Also replaces Articles 11 and 11a TEC.


(15) The current Articles 27 A to 27 E, on enhanced cooperation, are also replaced by Articles 280 A to 280 I TFEU (renumbered 326 to
334).
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(16) The current provisions of Title VI of the TEU, on police and judicial cooperation in criminal matters, are replaced by the provisions
of Chapters 1, 5 and 5 of Title IV of Part Three of the TFEU.


(17) Replaced by Article 61 TFEU (renumbered 67).


(18) Replaced by Articles 69 F and 69 G TFEU (renumbered 87 and 88).


(19) Replaced by Articles 69 A, 69 B and 69 D TFEU (renumbered 82, 83 and 85).


(20) Replaced by Article 69 H TFEU (renumbered 89).


(21) Replaced by Article 61 E TFEU (renumbered 72).


(22) Replaced by Article 61 D TFEU (renumbered 71).


(23) The current Articles 40 to 40 B, on enhanced cooperation, are also replaced by Articles 280 A to 280 I TFEU (renumbered 326 to
334).


(24) The current Articles 43 to 45 and Title VII of the TEU, on enhanced cooperation, are also replaced by Articles 280 A to 280 I TFEU
(renumbered 326 to 334).


B. Treaty on the Functioning of the European Union


Old numbering of the Treaty
establishing the European Community


Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


PART ONE — PRINCIPLES PART ONE — PRINCIPLES PART ONE — PRINCIPLES


Article 1 (repealed)


Article 1a Article 1


Article 2 (repealed) (1)


Title I — Categories and areas of
union competence


Title I — Categories and areas of union
competence


Article 2 A Article 2


Article 2 B Article 3


Article 2 C Article 4


Article 2 D Article 5


Article 2 E Article 6


Title II — Provisions having general
application


Title II — Provisions having general
application


Article 2 F Article 7


Article 3, paragraph 1 (repealed) (2)


Article 3, paragraph 2 Article 3 Article 8


Article 4 (moved) Article 97b Article 119


Article 5 (replaced) (3)


Article 5a Article 9
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Article 5b Article 10


Article 6 Article 6 Article 11


Article 153, paragraph 2 (moved) Article 6a Article 12


Article 6b (4) Article 13


Article 7 (repealed) (5)


Article 8 (repealed) (6)


Article 9 (repealed)


Article 10 (repealed) (7)


Article 11 (replaced) (8) Articles 280 A to 280 I Articles 326 to 334


Article 11a (replaced) (8) Articles 280 A to 280 I Articles 326 to 334


Article 12 (repealed) Article 16 D Article 18


Article 13 (moved) Article 16 E Article 19


Article 14 (moved) Article 22a Article 26


Article 15 (moved) Article 22b Article 27


Article 16 Article 16 Article 14


Article 255 (moved) Article 16 A Article 15


Article 286 (moved) Article 16 B Article 16


Article 16 C Article 17


PART TWO — CITIZENSHIP OF THE
UNION


PART TWO — NON-
DISCRIMINATION AND
CITIZENSHIP OF THE UNION


PART TWO — NON-
DISCRIMINATION AND CITIZENSHIP
OF THE UNION


Article 12 (moved) Article 16 D Article 18


Article 13 (moved) Article 16 E Article 19


Article 17 Article 17 Article 20


Article 18 Article 18 Article 21


Article 19 Article 19 Article 22


Article 20 Article 20 Article 23


Article 21 Article 21 Article 24


Article 22 Article 22 Article 25
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PART THREE — COMMUNITY
POLICIES


PART THREE — POLICIES AND
INTERNAL ACTIONS OF THE
UNION


PART THREE — POLICIES AND
INTERNAL ACTIONS OF THE UNION


Title I — The internal market Title I — The internal market


Article 14 (moved) Article 22a Article 26


Article 15 (moved) Article 22b Article 27


Title I — Free movement of goods Title Ia — Free movement of goods Title II — Free movement of goods


Article 23 Article 23 Article 28


Article 24 Article 24 Article 29


Chapter 1 — The customs union Chapter 1 — The customs union Chapter 1 — The customs union


Article 25 Article 25 Article 30


Article 26 Article 26 Article 31


Article 27 Article 27 Article 32


Part Three, Title X, Customs cooperation
(moved)


Chapter 1a — Customs cooperation Chapter 2 — Customs cooperation


Article 135 (moved) Article 27a Article 33


Chapter 2 — Prohibition of
quantitative restrictions between
Member States


Chapter 2 — Prohibition of
quantitative restrictions between
Member States


Chapter 3 — Prohibition of
quantitative restrictions between
Member States


Article 28 Article 28 Article 34


Article 29 Article 29 Article 35


Article 30 Article 30 Article 36


Article 31 Article 31 Article 37


Title II — Agriculture Title II — Agriculture and fisheries Title III — Agriculture and fisheries


Article 32 Article 32 Article 38


Article 33 Article 33 Article 39


Article 34 Article 34 Article 40


Article 35 Article 35 Article 41


Article 36 Article 36 Article 42


Article 37 Article 37 Article 43


17.12.2007 EN Official Journal of the European Union C 306/209







Old numbering of the Treaty
establishing the European Community


Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


Article 38 Article 38 Article 44


Title III — Free movement of persons,
services and capital


Title III — Free movement of persons,
services and capital


Title IV — Free movement of persons,
services and capital


Chapter 1 — Workers Chapter 1 — Workers Chapter 1 — Workers


Article 39 Article 39 Article 45


Article 40 Article 40 Article 46


Article 41 Article 41 Article 47


Article 42 Article 42 Article 48


Chapter 2 — Right of establishment Chapter 2 — Right of establishment Chapter 2 — Right of establishment


Article 43 Article 43 Article 49


Article 44 Article 44 Article 50


Article 45 Article 45 Article 51


Article 46 Article 46 Article 52


Article 47 Article 47 Article 53


Article 48 Article 48 Article 54


Article 294 (moved) Article 48a Article 55


Chapter 3 — Services Chapter 3 — Services Chapter 3 — Services


Article 49 Article 49 Article 56


Article 50 Article 50 Article 57


Article 51 Article 51 Article 58


Article 52 Article 52 Article 59


Article 53 Article 53 Article 60


Article 54 Article 54 Article 61


Article 55 Article 55 Article 62


Chapter 4 — Capital and payments Chapter 4 — Capital and payments Chapter 4 — Capital and payments


Article 56 Article 56 Article 63


Article 57 Article 57 Article 64


Article 58 Article 58 Article 65
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Article 59 Article 59 Article 66


Article 60 (moved) Article 61 H Article 75


Title IV — Visas, asylum, immigration
and other policies related to free
movement of persons


Title IV — Area of freedom, security
and justice


Title V — Area of freedom, security
and justice


Chapter 1 — General provisions Chapter 1 — General provisions


Article 61 Article 61 (9) Article 67


Article 61 A Article 68


Article 61 B Article 69


Article 61 C Article 70


Article 61 D (10) Article 71


Article 64, paragraph 1 (replaced) Article 61 E (11) Article 72


Article 61 F Article 73


Article 66 (replaced) Article 61 G Article 74


Article 60 (moved) Article 61 H Article 75


Article 61 I Article 76


Chapter 2 — Policies on border
checks, asylum and immigration


Chapter 2 — Policies on border checks,
asylum and immigration


Article 62 Article 62 Article 77


Article 63, points 1 et 2, and Arti-
cle 64, paragraph 2 (12)


Article 63 Article 78


Article 63, points 3 and 4 Article 63a Article 79


Article 63b Article 80


Article 64, paragraph 1 (replaced) Article 61 E Article 72


Chapter 3 — Judicial cooperation in
civil matters


Chapter 3 — Judicial cooperation in
civil matters


Article 65 Article 65 Article 81


Article 66 (replaced) Article 61 G Article 74


Article 67 (repealed)


Article 68 (repealed)
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Article 69 (repealed)


Chapter 4 — Judicial cooperation in
criminal matters


Chapter 4 — Judicial cooperation in
criminal matters


Article 69 A (13) Article 82


Article 69 B (13) Article 83


Article 69 C Article 84


Article 69 D (13) Article 85


Article 69 E Article 86


Chapter 5 — Police cooperation Chapter 5 — Police cooperation


Article 69 F (14) Article 87


Article 69 G (14) Article 88


Article 69 H (15) Article 89


Title V — Transport Title V — Transport Title VI — Transport


Article 70 Article 70 Article 90


Article 71 Article 71 Article 91


Article 72 Article 72 Article 92


Article 73 Article 73 Article 93


Article 74 Article 74 Article 94


Article 75 Article 75 Article 95


Article 76 Article 76 Article 96


Article 77 Article 77 Article 97


Article 78 Article 78 Article 98


Article 79 Article 79 Article 99


Article 80 Article 80 Article 100


Title VI — Common rules on
competition, taxation and
approximation of laws


Title VI — Common rules on
competition, taxation and
approximation of laws


Title VII — Common rules on
competition, taxation and
approximation of laws


Chapter 1 — Rules on competition Chapter 1 — Rules on competition Chapter 1 — Rules on competition
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Section 1 — Rules applying to
undertakings


Section 1 — Rules applying to
undertakings


Section 1 — Rules applying to
undertakings


Article 81 Article 81 Article 101


Article 82 Article 82 Article 102


Article 83 Article 83 Article 103


Article 84 Article 84 Article 104


Article 85 Article 85 Article 105


Article 86 Article 86 Article 106


Section 2 — Aids granted by States Section 2 — Aids granted by States Section 2 — Aids granted by States


Article 87 Article 87 Article 107


Article 88 Article 88 Article 108


Article 89 Article 89 Article 109


Chapter 2 — Tax provisions Chapter 2 — Tax provisions Chapter 2 — Tax provisions


Article 90 Article 90 Article 110


Article 91 Article 91 Article 111


Article 92 Article 92 Article 112


Article 93 Article 93 Article 113


Chapter 3 — Approximation of laws Chapter 3 — Approximation of laws Chapter 3 — Approximation of laws


Article 95 (moved) Article 94 Article 114


Article 94 (moved) Article 95 Article 115


Article 96 Article 96 Article 116


Article 97 Article 97 Article 117


Article 97a Article 118


Title VII — Economic and monetary
policy


Title VII — Economic and monetary
policy


Title VIII — Economic and monetary
policy


Article 4 (moved) Article 97b Article 119


Chapter 1 — Economic policy Chapter 1 — Economic policy Chapter 1 — Economic policy
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Article 98 Article 98 Article 120


Article 99 Article 99 Article 121


Article 100 Article 100 Article 122


Article 101 Article 101 Article 123


Article 102 Article 102 Article 124


Article 103 Article 103 Article 125


Article 104 Article 104 Article 126


Chapter 2 — monetary policy Chapter 2 — monetary policy Chapter 2 — monetary policy


Article 105 Article 105 Article 127


Article 106 Article 106 Article 128


Article 107 Article 107 Article 129


Article 108 Article 108 Article 130


Article 109 Article 109 Article 131


Article 110 Article 110 Article 132


Article 111, paragraphs 1 to 3 and 5
(moved)


Article 188 O Article 219


Article 111, paragraph 4 (moved) Article 115 C, paragraph 1 Article 138


Article 111a Article 133


Chapter 3 — Institutional provisions Chapter 3 — Institutional provisions Chapter 3 — Institutional provisions


Article 112 (moved) Article 245b Article 283


Article 113 (moved) Article 245c Article 294


Article 114 Article 114 Article 134


Article 115 Article 115 Article 135


Chapter 3a — Provisions specific to
Member States whose currency is the
euro


Chapter 4 — Provisions specific to
Member States whose currency is the
euro


Article 115 A Article 136


Article 115 B Article 137


Article 111, paragraph 4 (moved) Article 115 C Article 138
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Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


Chapter 4 — Transitional provisions Chapter 4 — Transitional provisions Chapter 5 — Transitional provisions


Article 116 (repealed)


Article 116a Article 139


Article 117, paragraph 2, first five
indents (moved)


Article 118a, paragraph 2 Article 141, paragraph 2


Article 117, paragraphs 1, 2, sixth
indent, and 3 to 9 (repealed)


Article 121, paragraph 1 (moved)
Article 122, paragraph 2, second sentence
(moved)
Article 123, paragraph 5 (moved)


Article 117a, first paragraph (16)
Article 117a, second paragraph (17)
Article 117a, third paragraph (18)


Article 140


Article 118 (repealed)


Article 123, paragraph 3 (moved)
Article 117, paragraph 2, first five indents
(moved)


Article 118a, paragraph 1 (19)
Article 118a, paragraph 2 (20)


Article 141


Article 124, paragraph 1 (moved) Article 118b Article 142


Article 119 Article 119 Article 143


Article 120 Article 120 Article 144


Article 121, paragraph 1 (moved) Article 117a, paragraph 1 Article 140, paragraph 1


Article 121, paragraphs 2 to 4
(repealed)


Article 122, paragraphs 1, 2, first
sentence, 3, 4, 5 and 6 (repealed)


Article 122, paragraph 2, second
sentence (moved)


Article 117a, paragraph 2, first subpar-
agraph


Article 140, paragraph 2, first subpara-
graph


Article 123, paragraphs 1, 2 and 4
(repealed)


Article 123, paragraph 3 (moved) Article 118a, paragraph 1 Article 141, paragraph 1


Article 123, paragraph 5 (moved) Article 117a, paragraph 3 Article 140, paragraph 3


Article 124, paragraph 1 (moved) Article 118b Article 142


Article 124, paragraph 2 (repealed)


Title VIII — Employment Title VIII — Employment Title IX — Employment


Article 125 Article 125 Article 145
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Article 126 Article 126 Article 146


Article 127 Article 127 Article 147


Article 128 Article 128 Article 148


Article 129 Article 129 Article 149


Article 130 Article 130 Article 150


Title IX — Common commercial
policy (moved)


Part Five, Title II, common commercial
policy


Part Five, Title II, common commercial
policy


Article 131 (moved) Article 188 B Article 206


Article 132 (repealed)


Article 133 (moved) Article 188 C Article 207


Article 134 (repealed)


Title X — Customs cooperation
(moved)


Part Three, Title II, Chapter 1a, Customs
cooperation


Part Three, Title II, Chapter 2, Customs
cooperation


Article 135 (moved) Article 27a Article 33


Title XI — Social policy, education,
vocational training and youth


Title IX — Social policy Title X — Social policy


Chapter 1 — social provisions
(repealed)


Article 136 Article 136 Article 151


Article 136a Article 152


Article 137 Article 137 Article 153


Article 138 Article 138 Article 154


Article 139 Article 139 Article 155


Article 140 Article 140 Article 156


Article 141 Article 141 Article 157


Article 142 Article 142 Article 158


Article 143 Article 143 Article 159


Article 144 Article 144 Article 160


Article 145 Article 145 Article 161


Chapter 2— The European Social Fund Title X — The European Social Fund Title XI — The European Social Fund
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Article 146 Article 146 Article 162


Article 147 Article 147 Article 163


Article 148 Article 148 Article 164


Chapter 3 — Education, vocational
training and youth


Title XI — Education, vocational
training, youth and sport


Title XII — Education, vocational
training, youth and sport


Article 149 Article 149 Article 165


Article 150 Article 150 Article 166


Title XII — Culture Title XII — Culture Title XIII — Culture


Article 151 Article 151 Article 167


Title XIII — Public health Title XIII — Public health Title XIV — Public health


Article 152 Article 152 Article 168


Title XIV — Consumer protection Title XIV — Consumer protection Title XV — Consumer protection


Article 153, paragraphs 1, 3, 4 and 5 Article 153 Article 169


Article 153, paragraph 2 (moved) Article 6a Article 12


Title XV — Trans–European networks Title XV — Trans–European networks Title XVI — Trans–European networks


Article 154 Article 154 Article 170


Article 155 Article 155 Article 171


Article 156 Article 156 Article 172


Title XVI — Industry Title XVI — Industry Title XVII — Industry


Article 157 Article 157 Article 173


Title XVII — Economic and social
cohesion


Title XVII — Economic, social and
territorial cohesion


Title XVIII — Economic, social and
territorial cohesion


Article 158 Article 158 Article 174


Article 159 Article 159 Article 175


Article 160 Article 160 Article 176


Article 161 Article 161 Article 177


Article 162 Article 162 Article 178


Title XVIII — Research and technolo-
gical development


Title XVIII — Research and techno-
logical development and space


Title XIX — Research and technological
development and space
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Article 163 Article 163 Article 179


Article 164 Article 164 Article 180


Article 165 Article 165 Article 181


Article 166 Article 166 Article 182


Article 167 Article 167 Article 183


Article 168 Article 168 Article 184


Article 169 Article 169 Article 185


Article 170 Article 170 Article 186


Article 171 Article 171 Article 187


Article 172 Article 172 Article 188


Article 172bis Article 189


Article 173 Article 173 Article 190


Title XIX — Environment Title XIX — Environment Title XX — Environment


Article 174 Article 174 Article 191


Article 175 Article 175 Article 192


Article 176 Article 176 Article 193


Title XX — Energy Titre XXI — Energy


Article 176 A Article 194


Title XXI — Tourism Title XXII — Tourism


Article 176 B Article 195


Title XXII — Civil protection Title XXIII — Civil protection


Article 176 C Article 196


Title XXIII — Administrative
cooperation


Title XXIV — Administrative
cooperation


Article 176 D Article 197


Title XX — Development cooperation
(moved)


Part Five, Title III, Chapter 1,
Development cooperation


Part Five, Title III, Chapter 1, Development
cooperation


Article 177 (moved) Article 188 D Article 208


Article 178 (repealed) (21)
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Article 179 (moved) Article 188 E Article 209


Article 180 (moved) Article 188 F Article 210


Article 181 (moved) Article 188 G Article 211


Title XXI — Economic, financial and
technical cooperation with third
countries (moved)


Part Five, Title III, Chapter 2, Economic,
financial and technical cooperation with
third countries


Part Five, Title III, Chapter 2, Economic,
financial and technical cooperation with
third countries


Article 181a (moved) Article 188 H Article 212


PART FOUR — ASSOCIATION OF
THE OVERSEAS COUNTRIES AND
TERRITORIES


PART FOUR — ASSOCIATION OF
THE OVERSEAS COUNTRIES AND
TERRITORIES


PART FOUR — ASSOCIATION OF
THE OVERSEAS COUNTRIES AND
TERRITORIES


Article 182 Article 182 Article 198


Article 183 Article 183 Article 199


Article 184 Article 184 Article 200


Article 185 Article 185 Article 201


Article 186 Article 186 Article 202


Article 187 Article 187 Article 203


Article 188 Article 188 Article 204


PART FIVE — EXTERNAL ACTION
BY THE UNION


PART FIVE — EXTERNAL ACTION BY
THE UNION


Title I — General provisions on the
union's external action


Title I — General provisions on the
union's external action


Article 188 A Article 205


Part Three, Title IX, Common commercial
policy (moved)


Title II — Common commercial
policy


Title II — Common commercial policy


Article 131 (moved) Article 188 B Article 206


Article 133 (moved) Article 188 C Article 207


Title III — Cooperation with third
countries and humanitarian aid


Title III — Cooperation with third
countries and humanitarian aid


Part Three, Title XX, Development
cooperation (moved)


Chapter 1 — development
cooperation


Chapter 1 — development cooperation


Article 177 (moved) Article 188 D (22) Article 208


Article 179 (moved) Article 188 E Article 209
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Article 180 (moved) Article 188 F Article 210


Article 181 (moved) Article 188 G Article 211


Part Three, Title XXI, Economic, financial
and technical cooperation with third
countries (moved)


Chapter 2 — Economic, financial and
technical cooperation with third
countries


Chapter 2 — Economic, financial and
technical cooperation with third
countries


Article 181a (moved) Article 188 H Article 212


Article 188 I Article 213


Chapter 3 — Humanitarian aid Chapter 3 — Humanitarian aid


Article 188 J Article 214


Title IV — Restrictive measures Title IV — Restrictive measures


Article 301 (replaced) Article 188 K Article 215


Title V — International agreements Title V — International agreements


Article 188 L Article 216


Article 310 (moved) Article 188 M Article 217


Article 300 (replaced) Article 188 N Article 218


Article 111, paragraphe 1 to 3 and 5
(moved)


Article 188 O Article 219


Title VI — The Union's relations with
international organisations and third
countries and the Union delegations


Title VI — The Union's relations with
international organisations and third
countries and the Union delegations


Articles 302 to 304 (replaced) Article 188 P Article 220


Article 188 Q Article 221


Title VII — Solidarity clause Title VII — Solidarity clause


Article 188 R Article 222


PART FIVE — INSTITUTIONS OF THE
COMMUNITY


PART SIX — INSTITUTIONAL AND
BUDGETARY PROVISIONS


PART SIX — INSTITUTIONAL AND
BUDGETARY PROVISIONS


Title I — Institutional provisions Title I — Institutional provisions Title I — Institutional provisions


Chapter 1 — The institutions Chapter 1 — The institutions Chapter 1 — The institutions


Section 1 — The European Parliament Section 1 — The European Parliament Section 1 — The European Parliament


Article 189 (repealed) (23)
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Article 190, paragraphs 1 to 3
(repealed) (24)


Article 190, paragraphs 4 and 5 Article 190 Article 223


Article 191, first paragraph
(repealed) (25)


Article 191, second paragraph Article 191 Article 224


Article 192, first paragraph
(repealed) (26)


Article 192, second paragraph Article 192 Article 225


Article 193 Article 193 Article 226


Article 194 Article 194 Article 227


Article 195 Article 195 Article 228


Article 196 Article 196 Article 229


Article 197, first paragraph
(repealed) (27)


Article 197, second, third and fourth
paragraphs


Article 197 Article 230


Article 198 Article 198 Article 231


Article 199 Article 199 Article 232


Article 200 Article 200 Article 233


Article 201 Article 201 Article 234


Section 1a — The European Council Section 2 — The European Council


Article 201a Article 235


Article 201b Article 236


Section 2 — The Council Section 2 — The Council Section 3 — The Council


Article 202 (repealed) (28)


Article 203 (repealed) (29)


Article 204 Article 204 Article 237


Article 205, paragraphs 2 and 4
(repealed) (30)


Article 205, paragraphs 1 and 3 Article 205 Article 238


Article 206 Article 206 Article 239
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Article 207 Article 207 Article 240


Article 208 Article 208 Article 241


Article 209 Article 209 Article 242


Article 210 Article 210 Article 243


Section 3 — The Commission Section 3 — The Commission Section 4 — The Commission


Article 211 (repealed) (31)


Article 211a Article 244


Article 212 (moved) Article 218, paragraph 2 Article 249, paragraph 2


Article 213 Article 213 Article 245


Article 214 (repealed) (32)


Article 215 Article 215 Article 246


Article 216 Article 216 Article 247


Article 217, paragraphs 1, 3 and 4
(repealed) (33)


Article 217, paragraph 2 Article 217 Article 248


Article 218, paragraph 1 (repealed) (34)


Article 218, paragraph 2 Article 218 Article 249


Article 219 Article 219 Article 250


Section 4 — The Court of Justice Section 4 — The Court of Justice of
the European Union


Section 5 — The Court of Justice of the
European Union


Article 220 (repealed) (35)


Article 221, first paragraph
(repealed) (36)


Article 221, second and third para-
graphs


Article 221 Article 251


Article 222 Article 222 Article 252


Article 223 Article 223 Article 253


Article 224 (37) Article 224 Article 254


Article 224a Article 255


Article 225 Article 225 Article 256
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Article 225a Article 225a Article 257


Article 226 Article 226 Article 258


Article 227 Article 227 Article 259


Article 228 Article 228 Article 260


Article 229 Article 229 Article 261


Article 229a Article 229a Article 262


Article 230 Article 230 Article 263


Article 231 Article 231 Article 264


Article 232 Article 232 Article 265


Article 233 Article 233 Article 266


Article 234 Article 234 Article 267


Article 235 Article 235 Article 268


Article 235a Article 269


Article 236 Article 236 Article 270


Article 237 Article 237 Article 271


Article 238 Article 238 Article 272


Article 239 Article 239 Article 273


Article 240 Article 240 Article 274


Article 240a Article 275


Article 240b Article 276


Article 241 Article 241 Article 277


Article 242 Article 242 Article 278


Article 243 Article 243 Article 279


Article 244 Article 244 Article 280


Article 245 Article 245 Article 281


Section 4a — The European Central
Bank


Section 6 — The European Central
Bank


Article 245a Article 282


Article 112 (moved) Article 245b Article 283


17.12.2007 EN Official Journal of the European Union C 306/223







Old numbering of the Treaty
establishing the European Community


Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


Article 113 (moved) Article 245c Article 284


Section 5 — The Court of Auditors Section 5 — The Court of Auditors Section 7 — The Court of Auditors


Article 246 Article 246 Article 285


Article 247 Article 247 Article 286


Article 248 Article 248 Article 287


Chapter 2 — Provisions common to
several institutions


Chapter 2 — Legal acts of the Union,
adoption procedures and other
provisions


Chapter 2 — Legal acts of the Union,
adoption procedures and other
provisions


Section 1 — The legal acts of the
Union


Section 1— The legal acts of the Union


Article 249 Article 249 Article 288


Article 249 A Article 289


Article 249 B (38) Article 290


Article 249 C (38) Article 291


Article 249 D Article 292


Section 2 — Procedures for the
adoption of acts and other provisions


Section 2 — Procedures for the
adoption of acts and other provisions


Article 250 Article 250 Article 293


Article 251 Article 251 Article 294


Article 252 (repealed)


Article 252a Article 295


Article 253 Article 253 Article 296


Article 254 Article 254 Article 297


Article 254a Article 298


Article 255 (moved) Article 16 A Article 15


Article 256 Article 256 Article 299


Chapter 3 — The Union's advisory
bodies


Chapter 3 — The Union's advisory
bodies


Article 256a Article 300


Chapter 3 — The Economic and Social
Committee


Section 1— The Economic and Social
Committee


Section 1 — The Economic and Social
Committee
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Article 257 (repealed) (39)


Article 258, first, second and fourth
paragraphs (40)


Article 258 Article 301


Article 258, third paragraph
(repealed) (40)


Article 259 Article 259 Article 302


Article 260 Article 260 Article 303


Article 261 (repealed)


Article 262 Article 262 Article 304


Chapter 4 — The Committee of the
Regions


Section 2 — The Committee of the
Regions


Section 2 — The Committee of the
Regions


Article 263, first and fifth paragraphs
(repealed) (41)


Article 263, second to fourth para-
graphs


Article 263 Article 305


Article 264 Article 264 Article 306


Article 265 Article 265 Article 307


Chapter 5 — The European Investment
Bank


Chapter 4 — The European
Investment Bank


Chapter 4 — The European Investment
Bank


Article 266 Article 266 Article 308


Article 267 Article 267 Article 309


Title II — Financial provisions Title II — Financial provisions Title II — Financial provisions


Article 268 Article 268 Article 310


Chapter 1 — The Union's own
resources


Chapter 1 — The Union's own
resources


Article 269 Article 269 Article 311


Article 270 (repealed) (42)


Chapter 2 — The multiannual
financial framework


Chapter 2 — The multiannual financial
framework


Article 270a Article 312


Chapter 3 — The Union's annual
budget


Chapter 3 — The Union's annual
budget


Article 272, paragraph 1 (moved) Article 270b Article 313
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Article 271 (moved) Article 273a Article 316


Article 272, paragraph 1 (moved) Article 270b Article 313


Article 272, paragraphs 2 to 10 Article 272 Article 314


Article 273 Article 273 Article 315


Article 271 (moved) Article 273a Article 316


Chapter 4 — Implementation of the
budget and discharge


Chapter 4 — Implementation of the
budget and discharge


Article 274 Article 274 Article 317


Article 275 Article 275 Article 318


Article 276 Article 276 Article 319


Chapter 5 — Common provisions Chapter 5 — Common provisions


Article 277 Article 277 Article 320


Article 278 Article 278 Article 321


Article 279 Article 279 Article 322


Article 279a Article 323


Article 279b Article 324


Chapter 6 — Combating fraud Chapter 6 — Combating fraud


Article 280 Article 280 Article 325


Title III — Enhanced cooperation Title III — Enhanced cooperation


Articles 11 and 11 A (replaced) Article 280 A (43) Article 326


Articles 11 and 11 A (replaced) Article 280 B (43) Article 327


Articles 11 and 11 A (replaced) Article 280 C (43) Article 328


Articles 11 and 11 A (replaced) Article 280 D (43) Article 329


Articles 11 and 11 A (replaced) Article 280 E (43) Article 330


Articles 11 and 11 A (replaced) Article 280 F (43) Article 331


Articles 11 and 11 A (replaced) Article 280 G (43) Article 332


Articles 11 and 11 A (replaced) Article 280 H (43) Article 333


Articles 11 and 11 A (replaced) Article 280 I (43) Article 334
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Old numbering of the Treaty
establishing the European Community


Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


PART SIX — GENERAL AND FINAL
PROVISIONS


PART SEVEN — GENERAL AND
FINAL PROVISIONS


PART SEVEN — GENERAL AND
FINAL PROVISIONS


Article 281 (repealed) (44)


Article 282 Article 282 Article 335


Article 283 Article 283 Article 336


Article 284 Article 284 Article 337


Article 285 Article 285 Article 338


Article 286 (replaced) Article 16 B Article 16


Article 287 Article 287 Article 339


Article 288 Article 288 Article 340


Article 289 Article 289 Article 341


Article 290 Article 290 Article 342


Article 291 Article 291 Article 343


Article 292 Article 292 Article 344


Article 293 (repealed)


Article 294 (moved) Article 48a Article 55


Article 295 Article 295 Article 345


Article 296 Article 296 Article 346


Article 297 Article 297 Article 347


Article 298 Article 298 Article 348


Article 299, paragraph 1 (repealed) (45)


Article 299, paragraph 2, second, third
and fourth subparagraphs


Article 299 Article 349


Article 299, paragraph 2, first subpar-
agraph, and paragraphs 3 to 6 (moved)


Article 311a Article 355


Article 300 (replaced) Article 188 N Article 218


Article 301 (replaced) Article 188 K Article 215


Article 302 (replaced) Article 188 P Article 220


Article 303 (replaced) Article 188 P Article 220
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Old numbering of the Treaty
establishing the European Community


Numbering in the Treaty of Lisbon
New numbering of the Treaty on the
Functioning of the European Union


Article 304 (replaced) Article 188 P Article 220


Article 305 (repealed)


Article 306 Article 306 Article 350


Article 307 Article 307 Article 351


Article 308 Article 308 Article 352


Article 308a Article 353


Article 309 Article 309 Article 354


Article 310 (moved) Article 188 M Article 217


Article 311 (repealed) (46)


Article 299, paragraph 2, first subpara-
graph, and paragraphs 3 to 6 (moved)


Article 311a Article 355


Article 312 Article 312 Article 356


Final Provisions


Article 313 Article 313 Article 357


Article 313a Article 358


Article 314 (repealed) (47)


(1) Replaced, in substance, by Article 2 TEU (renumbered 3).


(2) Replaced, in substance, by Articles 2 B to 2 E TFEU (renumbered 3 to 6).


(3) Replaced, in substance, by Article 3b TEU (renumbered 5).


(4) Insertion of the operative part of the protocol on protection and welfare of animals.


(5) Replaced, in substance, by Article 9 TEU (renumbered 13).


(6) Replaced, in substance, by Article 9 TEU (renumbered 13) and Article 245a, paragraph 1, TFEU (renumbered 282).


(7) Replaced, in substance, by Article 3a, paragraph 3, TEU (renumbered 4).


(8) Also replaced by Article 10 TEU (renumbered 20).


(9) Also replaces the current Article 29 TEU.


(10) Also replaces the current Article 36 TEU.


(11) Also replaces the current Article 33 TEU.


(12) Points 1 and 2 of Article 63 EC are replaced by paragraphs 1 and 2 of Article 63 TFEU, and paragraph 2 of Article 64 is replaced by
paragraph 3 of Article 63 TFEU.


(13) Replaces the current Article 31 TEU.


(14) Replaces the current Article 30 TEU.


(15) Replaces the current Article 32 TEU.


(16) Article 117a, paragraph 1, (renumbered 140) takes over the wording of paragraph 1 of Article 121.


(17) Article 117a, paragraph 2, (renumbered 140) takes over the second sentence of paragraph 2 of Article 122.


(18) Article 117a, paragraph 3, (renumbered 140) takes over paragraph 5 of Article 123.
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(19) Article 118a, paragraph 1, (renumbered 140) takes over paragraph 3 of Article 123.


(20) Article 118a, paragraph 2, (renumbered 141) takes over the first five indents of paragraph 2 of Article 117.


(21) Replaced, in substance, by the second sentence of the second subparagraph of paragraph 1 of Article 188 D TFUE.


(22) The second sentence of the second subparagraph of paragraph 1 replaces, in substance, Article 178 TEC.


(23) Replaced, in substance, by Article 9 A, paragraphs 1 and 2, TEU (renumbered 14).


(24) Replaced, in substance, by Article 9 A, paragraphs 1 to 3, TEU (renumbered 14).


(25) Replaced, in substance, by Article 8 A, paragraph 4, TEU (renumbered 11).


(26) Replaced, in substance, by Article 9 A, paragraph 1, TEU (renumbered 14).


(27) Replaced, in substance, by Article 9 A, paragraph 4, TEU (renumbered 14).


(28) Replaced, in substance, by Article 9 C, paragraph 1, TEU (renumbered 16) and Articles 249 B and 249 C TFEU (renumbered 290
and 291).


(29) Replaced, in substance, by Article 9 C, paragraphs 2 and 9 TEU (renumbered 16).


(30) Replaced, in substance, by Article 9 C, paragraphs 4 and 5 TEU (renumbered 16).


(31) Replaced, in substance, by Article 9 D, paragraph 1 TEU (renumbered 17).


(32) Replaced, in substance, by Article 9 D, paragraphs 3 and 7 TEU (renumbered 17).


(33) Replaced, in substance, by Article 9 D, paragraph 6, TEU (renumbered 17).


(34) Replaced, in substance, by Article 252a TFEU (renumbered 295).


(35) Replaced, in substance, by Article 9 F TEU (renumbered 19).


(36) Replaced, in substance, by Article 9 F, paragraph 2, first subparagraph, of the TEU (renumbered 19).


(37) The first sentence of the first subparagraph is replaced, in substance, by Article 9 F, paragraph 2, second subparagraph of the TEU
(renumbered 19).


(38) Replaces, in substance, the third indent of Articcle 202 TEC.


(39) Replaced, in substance, by Article 256a, paragraph 2 of the TFEU (renumbered 300).


(40) Replaced, in substance, by Article 256a, paragraph 4 of the TFEU (renumbered 300).


(41) Replaced, in substance, by Article 256a, paragraphs 3 and 4, TFEU (renumbered 300).


(42) Replaced, in substance, by Article 268, paragraph 4, TFEU (renumbered 310).


(43) Also replaces the current Articles 27 A to 27 E, 40 to 40 B, and 43 to 45 TEU.


(44) Replaced, in substance, by Article 49 C TEU (renumbered 52).


(45) Replaced, in substance by Article 49 C TEU (renumbered 52).


(46) Replaced, in substance by Article 49 B TEU (renumbered 51).


(47) Replaced, in substance by Article 53 TEU (renumbered 55).
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FINAL ACT


(2007/C 306/02)
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THE CONFERENCE OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE MEMBER STATES,
convened in Brussels on 23 July 2007 to adopt by common accord the amendments to be made to the
Treaty on European Union, the Treaty establishing the European Community, and to the Treaty
establishing the European Atomic Energy Community, has adopted the following texts:


I. The Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community


II. Protocols


A. Protocols annexed to the Treaty on European Union, to the Treaty establishing the European
Community, and/or the Treaty establishing the European Atomic Energy Community:


— Protocol on the role of national Parliaments in the European Union


— Protocol on the application of the principles of subsidiarity and proportionality


— Protocol on the Euro Group


— Protocol on permanent structured cooperation established by Article 28 A of the Treaty
on European Union


— Protocol relating to Article 6(2) of the Treaty on European Union on the accession of
the Union to the European Convention on the Protection of Human Rights and
Fundamental Freedoms


— Protocol on the internal market and competition


— Protocol on the application of the Charter of Fundamental Rights of the European
Union to Poland and to the United Kingdom


— Protocol on the exercise of shared competence


— Protocol on services of general interest


— Protocol on the Decision of the Council relating to the implementation of Article 9 C(4)
of the Treaty on European Union and Article 205(2) of the Treaty on the Functioning of
the European Union between 1 November 2014 and 31 March 2017 on the one hand,
and as from 1 April 2017 on the other


— Protocol on transitional provisions
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B. Protocols annexed to the Treaty of Lisbon


— Protocol No 1 amending the Protocols annexed to the Treaty on European Union, to the
Treaty establishing the European Community and/or to the Treaty establishing the
European Atomic Energy Community


— Tables of equivalences referred to in Article 2 of Protocol No 1 amending the
protocols annexed to the Treaty on European Union, to the Treaty establishing the
European Community and/or the Treaty establishing the European Atomic Energy
Community


— Protocol No 2 amending the Treaty establishing the European Atomic Energy
Community


III. Annex to the Treaty of Lisbon:


— Tables of equivalences referred to in Article 5 of the Treaty of Lisbon


The Conference has adopted the following declarations annexed to this Final Act.


A. Declarations concerning provisions of the Treaties


1. Declaration concerning the Charter of Fundamental Rights of the European Union


2. Declaration on Article 6(2) of the Treaty on European Union


3. Declaration on Article 7a of the Treaty on European Union


4. Declaration on the composition of the European Parliament


5. Declaration on the political agreement by the European Council concerning the draft
Decision on the composition of the European Parliament


6. Declaration on Articles 9 B(5) and (6), Articles 9 D(6) and (7), and Article 9 E of the
Treaty on European Union


7. Declaration on Article 9 C(4) of the Treaty on European Union and Article 205(2) of
the Treaty on the Functioning of the European Union


8. Declaration on practical measures to be taken upon the entry into force of the Treaty
of Lisbon as regards the Presidency of the European Council and of the Foreign Affairs
Council


9. Declaration on Article 9 C(9) of the Treaty on European Union concerning the
European Council decision on the exercise of the Presidency of the Council


10. Declaration on Article 9 D of the Treaty on European Union


11. Declaration on Article 9 D(6) and (7) of the Treaty on European Union
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12. Declaration on Article 9 E of the Treaty on European Union


13. Declaration concerning the common foreign and security policy


14. Declaration concerning the common foreign and security policy


15. Declaration on Article 13a of the Treaty on European Union


16. Declaration on Article 53(2) of the Treaty on European Union


17. Declaration concerning primacy


18. Declaration in relation to the delimitation of competences


19. Declaration on Article 3 of the Treaty on the Functioning of the European Union


20. Declaration on Article 16 B of the Treaty on the Functioning of the European Union


21. Declaration on the protection of personal data in the fields of judicial cooperation in
criminal matters and police cooperation


22. Declaration on Articles 42 and 63a of the Treaty on the Functioning of the European
Union


23. Declaration on the second paragraph of Article 42 of the Treaty on the Functioning of
the European Union


24. Declaration concerning the legal personality of the European Union


25. Declaration on Articles 61 H and 188 K of the Treaty on the Functioning of the
European Union


26. Declaration on non-participation by a Member State in a measure based on Title IV of
Part Three of the Treaty on the Functioning of the European Union


27. Declaration on Article 69 D(1), second subparagraph, of the Treaty on the Functioning
of the European Union


28. Declaration on Article 78 of the Treaty on the Functioning of the European Union


29. Declaration on Article 87(2)(c) of the Treaty on the Functioning of the European
Union


30. Declaration on Article 104 of the Treaty on the Functioning of the European Union
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31. Declaration on Article 140 of the Treaty on the Functioning of the European Union


32. Declaration on Article 152(4)(c) of the Treaty on the Functioning of the European
Union


33. Declaration on Article 158 of the Treaty on the Functioning of the European Union


34. Declaration on Article 163 of the Treaty on the Functioning of the European Union


35. Declaration on Article 176 A of the Treaty on the Functioning of the European Union


36. Declaration on Article 188 N of the Treaty on the Functioning of the European Union
concerning the negotiation and conclusion of international agreements by Member
States relating to the area of freedom, security and justice


37. Declaration on Article 188 R of the Treaty on the Functioning of the European Union


38. Declaration on Article 222 of the Treaty on the Functioning of the European Union
regarding the number of Advocates-General in the Court of Justice


39. Declaration on Article 249 B of the Treaty on the Functioning of the European Union


40. Declaration on Article 280 D of the Treaty on the Functioning of the European Union


41. Declaration on Article 308 of the Treaty on the Functioning of the European Union


42. Declaration on Article 308 of the Treaty on the Functioning of the European Union


43. Declaration on Article 311a(6) of the Treaty on the Functioning of the European
Union


B. Declarations concerning Protocols annexed to the Treaties


44. Declaration on Article 5 of the Protocol on the Schengen acquis integrated into the
framework of the European Union


45. Declaration on Article 5(2) of the Protocol on the Schengen acquis integrated into the
framework of the European Union


46. Declaration on Article 5(3) of the Protocol on the Schengen acquis integrated into the
framework of the European Union
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47. Declaration on Article 5(3), (4) and (5) of the Protocol on the Schengen acquis


integrated into the framework of the European Union


48. Declaration concerning the Protocol on the position of Denmark


49. Declaration concerning Italy


50. Declaration concerning Article 10 of the Protocol on transitional provisions


Furthermore, the Conference has noted the declarations listed hereafter and annexed to this
Final Act:


51. Declaration by the Kingdom of Belgium on national Parliaments


52. Declaration by the Kingdom of Belgium, the Republic of Bulgaria, the Federal Republic
of Germany, the Hellenic Republic, the Kingdom of Spain, the Italian Republic, the
Republic of Cyprus, the Republic of Lithuania, the Grand-Duchy of Luxembourg, the
Republic of Hungary, the Republic of Malta, the Republic of Austria, the Portuguese
Republic, Romania, the Republic of Slovenia, and the Slovak Republic on the symbols
of the European Union


53. Declaration by the Czech Republic on the Charter of Fundamental Rights of the
European Union


54. Declaration by the Federal Republic of Germany, Ireland, the Republic of Hungary, the
Republic of Austria and the Kingdom of Sweden


55. Declaration by the Kingdom of Spain and the United Kingdom of Great Britain and
Northern Ireland


56. Declaration by Ireland on Article 3 of the Protocol on the position of the
United Kingdom and Ireland in respect of the area of freedom, security and justice


57. Declaration by the Italian Republic on the composition of the European Parliament


58. Declaration by the Republic of Latvia, the Republic of Hungary and the Republic of
Malta on the spelling of the name of the single currency in the Treaties


59. Declaration by the Kingdom of the Netherlands on Article 270a of the Treaty on the
Functioning of the European Union


60. Declaration by the Kingdom of the Netherlands on Article 311a of the Treaty on the
Functioning of the European Union
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61. Declaration by the Republic of Poland on the Charter of Fundamental Rights of the
European Union


62. Declaration by the Republic of Poland concerning the Protocol on the application of
the Charter of Fundamental Rights of the European Union in relation to Poland and
the United Kingdom


63. Declaration by the United Kingdom of Great Britain and Northern Ireland on the
definition of the term ‘nationals’


64. Declaration by the United Kingdom of Great Britain and Northern Ireland on the
franchise for elections to the European Parliament


65. Declaration by the United Kingdom of Great Britain and Northern Ireland on
Article 61 H of the Treaty on the Functioning of the European Union
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Съставено в Лисабон на тринадесети декември две хиляди и седма година.


Hecho en Lisboa, el trece de diciembre de dos mil siete.


V Lisabonu dne třináctého prosince dva tisíce sedm.


Udfærdiget i Lissabon den trettende december to tusind og syv.


Geschehen zu Lissabon am dreizehnten Dezember zweitausendsieben.


Kahe tuhande seitsmenda aasta detsembrikuu kolmeteistkümnendal päeval Lissabonis.


Έγινε στη Λισσαβώνα, στις δέκα τρεις Δεκεμβρίου δύο χιλιάδες επτά.


Done at Lisbon on the thirteenth day of December in the year two thousand and seven.


Fait à Lisbonne, le treize décembre deux mille sept.


Arna dhéanamh i Liospóin, an tríú lá déag de Nollaig sa bhliain dhá mhíle a seacht.


Fatto a Lisbona, addì tredici dicembre duemilasette.


Lisabonā, divtūkstoš septītā gada trīspadsmitajā decembrī.


Priimta Lisabonoje du tūkstančiai septintųjų metų gruodžio tryliktą dieną.


Kelt Lisszabonban, a kétezer-hetedik év december tizenharmadik napján.


Magħmul f'Lisbona, fit-tlettax-il jum ta' Diċembru tas-sena elfejn u sebgħa.


Gedaan te Lissabon, de dertiende december tweeduizend zeven.


Sporządzono w Lizbonie dnia trzynastego grudnia roku dwa tysiące siódmego.


Feito em Lisboa, em treze de Dezembro de dois mil e sete.


Întocmit la Lisabona la treisprezece decembrie două mii șapte.


V Lisabone dňa trinásteho decembra dvetisícsedem.


V Lizboni, dne trinajstega decembra leta dva tisoč sedem.


Tehty Lissabonissa kolmantenatoista päivänä joulukuuta vuonna kaksituhattaseitsemän.


Som skedde i Lissabon den trettonde december tjugohundrasju.
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Voor Zijne Majesteit de Koning der Belgen
Pour Sa Majesté le Roi des Belges
Für Seine Majestät den König der Belgier


„Deze handtekening verbindt eveneens de Vlaamse Gemeenschap, de Franse Gemeenschap, de
Duitstalige Gemeenschap, het Vlaamse Gewest, het Waalse Gewest en het Brussels Hoofdstedelijk
Gewest.”


«Cette signature engage également la Communauté française, la Communauté flamande, la
Communauté germanophone, la Région wallonne, la Région flamande et la Région de Bruxelles-
Capitale.»


„Diese Unterschrift bindet zugleich die Deutschsprachige Gemeinschaft, die Flämische Gemeinschaft,
die Französische Gemeinschaft, die Wallonische Region, die Flämische Region und die Region Brüssel-
Hauptstadt.“


За Правителството на Република България
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Za prezidenta České republiky


For Hendes Majestæt Danmarks Dronning


Für den Präsidenten der Bundesrepublik Deutschland
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Eesti Vabariigi Presidendi nimel


Thar ceann Uachtarán na hÉireann
For the President of Ireland


Για τον Πρόεδρο της Ελληνικής Δημοκρατίας
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Por Su Majestad el Rey de España


Pour le Président de la République française


Per il Presidente della Repubblica italiana
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Για τον Πρόεδρο της Κυπριακής Δημοκρατίας


Latvijas Republikas Valsts prezidenta vārdā


Lietuvos Respublikos Prezidento vardu
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Pour Son Altesse Royale le Grand-Duc de Luxembourg


A Magyar Köztársaság Elnöke részéről


Għall-President ta' Malta
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Voor Hare Majesteit de Koningin der Nederlanden


Für den Bundespräsidenten der Republik Österreich


Za Prezydenta Rzeczypospolitej Polskiej
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Pelo Presidente da República Portuguesa


Pentru Președintele României


Za predsednika Republike Slovenije
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Za prezidenta Slovenskej republiky


Suomen Tasavallan Presidentin puolesta
För Republiken Finlands President


För Konungariket Sveriges regering
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For Her Majesty the Queen of the United Kingdom of Great Britain and Northern Ireland
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A. DECLARATIONS CONCERNING PROVISIONS OF THE
TREATIES


1. Declaration concerning the Charter of Fundamental Rights of the
European Union


The Charter of Fundamental Rights of the European Union, which has legally binding force, confirms
the fundamental rights guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms and as they result from the constitutional traditions common to the
Member States.


The Charter does not extend the field of application of Union law beyond the powers of the Union or
establish any new power or task for the Union, or modify powers and tasks as defined by the Treaties.


2. Declaration on Article 6(2) of the Treaty on European Union


The Conference agrees that the Union's accession to the European Convention for the Protection of
Human Rights and Fundamental Freedoms should be arranged in such a way as to preserve the specific
features of Union law. In this connection, the Conference notes the existence of a regular dialogue
between the Court of Justice of the European Union and the European Court of Human Rights; such
dialogue could be reinforced when the Union accedes to that Convention.


3. Declaration on Article 7a of the Treaty on European Union


The Union will take into account the particular situation of small-sized countries which maintain
specific relations of proximity with it.


4. Declaration on the composition of the European Parliament


The additional seat in the European Parliament will be attributed to Italy.


5. Declaration on the political agreement by the European Council
concerning the draft Decision on the composition of the European


Parliament


The European Council will give its political agreement on the revised draft Decision on the
composition of the European Parliament for the legislative period 2009-2014, based on the proposal
from the European Parliament.
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6. Declaration on Article 9 B(5) and (6), Article 9 D(6) and (7) and
Article 9 E of the Treaty on European Union


In choosing the persons called upon to hold the offices of President of the European Council, President
of the Commission and High Representative of the Union for Foreign Affairs and Security Policy, due
account is to be taken of the need to respect the geographical and demographic diversity of the Union
and its Member States.


7. Declaration on Article 9 C(4) of the Treaty on European Union and
Article 205(2) of the Treaty on the Functioning of the European Union


The Conference declares that the decision relating to the implementation of Article 9 C(4) of the Treaty
on European Union and Article 205(2) of the Treaty on the Functioning of the European Union will be
adopted by the Council on the date of the signature of the Treaty of Lisbon and will enter into force on
the day that Treaty enters into force. The draft decision is set out below:


Draft decision of the Council


relating to the implementation of Article 9 C(4) of the Treaty on European Union
and Article 205(2) of the Treaty on the Functioning of the European Union


between 1 November 2014 and 31 March 2017 on the one hand, and as from
1 April 2017 on the other


THE COUNCIL OF THE EUROPEAN UNION,


Whereas:


(1) Provisions should be adopted allowing for a smooth transition from the system for decision-
making in the Council by a qualified majority as defined in Article 3(3) of the Protocol on the
transitional provisions, which will continue to apply until 31 October 2014, to the voting system
provided for in Article 9 C(4) of the Treaty on European Union and Article 205(2) of the Treaty
on the Functioning of the European Union, which will apply with effect from 1 November 2014,
including, during a transitional period until 31 March 2017, specific provisions laid down in
Article 3(2) of that Protocol.


(2) It is recalled that it is the practice of the Council to devote every effort to strengthening the
democratic legitimacy of decisions taken by a qualified majority,
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HAS DECIDED AS FOLLOWS:


Section 1


Provisions to be applied from 1 November 2014 to 31 March 2017


Article 1


From 1 November 2014 to 31 March 2017, if members of the Council, representing:


(a) at least three quarters of the population, or


(b) at least three quarters of the number of Member States


necessary to constitute a blocking minority resulting from the application of Article 9 C(4),
first subparagraph, of the Treaty on European Union or Article 205(2) of the Treaty on the Functioning
of the European Union, indicate their opposition to the Council adopting an act by a qualified majority,
the Council shall discuss the issue.


Article 2


The Council shall, in the course of these discussions, do all in its power to reach, within a reasonable
time and without prejudicing obligatory time limits laid down by Union law, a satisfactory solution to
address concerns raised by the members of the Council referred to in Article 1.


Article 3


To this end, the President of the Council, with the assistance of the Commission and in compliance
with the Rules of Procedure of the Council, shall undertake any initiative necessary to facilitate a wider
basis of agreement in the Council. The members of the Council shall lend him or her their assistance.


Section 2


Provisions to be applied as from 1 April 2017


Article 4


As from 1 April 2017, if members of the Council, representing:


(a) at least 55 % of the population, or


(b) at least 55 % of the number of Member States
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necessary to constitute a blocking minority resulting from the application of Article 9 C(4),
first subparagraph, of the Treaty on European Union or Article 205(2) of the Treaty on the Functioning
of the European Union, indicate their opposition to the Council adopting an act by a qualified majority,
the Council shall discuss the issue.


Article 5


The Council shall, in the course of these discussions, do all in its power to reach, within a reasonable
time and without prejudicing obligatory time limits laid down by Union law, a satisfactory solution to
address concerns raised by the members of the Council referred to in Article 4.


Article 6


To this end, the President of the Council, with the assistance of the Commission and in compliance
with the Rules of Procedure of the Council, shall undertake any initiative necessary to facilitate a wider
basis of agreement in the Council. The members of the Council shall lend him or her their assistance.


Section 3


Entry into force


Article 7


This Decision shall enter into force on the date of the entry into force of the Treaty of Lisbon.


8. Declaration on practical measures to be taken upon the entry into
force of the Treaty of Lisbon as regards the Presidency of the European


Council and of the Foreign Affairs Council


In the event that the Treaty of Lisbon enters into force later than 1 January 2009, the Conference
requests the competent authorities of the Member State holding the six-monthly Presidency of the
Council at that time, on the one hand, and the person elected President of the European Council and
the person appointed High Representative of the Union for Foreign Affairs and Security Policy, on the
other hand, to take the necessary specific measures, in consultation with the following six-monthly
Presidency, to allow an efficient handover of the material and organisational aspects of the Presidency
of the European Council and of the Foreign Affairs Council.
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9. Declaration on Article 9 C(9) of the Treaty on European Union
concerning the European Council decision on the exercise of the Presidency


of the Council


The Conference declares that the Council should begin preparing the decision establishing the
procedures for implementing the decision on the exercise of the Presidency of the Council as soon as
the Treaty of Lisbon is signed, and should give its political approval within six months. A draft decision
of the European Council, which will be adopted on the date of entry into force of the said Treaty, is set
out below:


Draft decision of the European Council on the exercise of the Presidency of the Council


Article 1


1. The Presidency of the Council, with the exception of the Foreign Affairs configuration, shall be
held by pre-established groups of three Member States for a period of 18 months. The groups shall be
made up on a basis of equal rotation among the Member States, taking into account their diversity and
geographical balance within the Union.


2. Each member of the group shall in turn chair for a six-month period all configurations of the
Council, with the exception of the Foreign Affairs configuration. The other members of the group shall
assist the Chair in all its responsibilities on the basis of a common programme. Members of the team
may decide alternative arrangements among themselves.


Article 2


The Committee of Permanent Representatives of the Governments of the Member States shall be
chaired by a representative of the Member State chairing the General Affairs Council.


The Chair of the Political and Security Committee shall be held by a representative of the
High Representative of the Union for Foreign Affairs and Security Policy.


The chair of the preparatory bodies of the various Council configurations, with the exception of the
Foreign Affairs configuration, shall fall to the member of the group chairing the relevant configuration,
unless decided otherwise in accordance with Article 4.


Article 3


The General Affairs Council shall ensure consistency and continuity in the work of the different
Council configurations in the framework of multiannual programmes in cooperation with the
Commission. The Member States holding the Presidency shall take all necessary measures for the
organisation and smooth operation of the Council's work, with the assistance of the General
Secretariat of the Council.


Article 4


The Council shall adopt a decision establishing the measures for the implementation of this decision.
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10. Declaration on Article 9 D of the Treaty on European Union


The Conference considers that when the Commission no longer includes nationals of all
Member States, the Commission should pay particular attention to the need to ensure full
transparency in relations with all Member States. Accordingly, the Commission should liaise closely
with all Member States, whether or not they have a national serving as member of the Commission,
and in this context pay special attention to the need to share information and consult with all Member
States.


The Conference also considers that the Commission should take all the necessary measures to ensure
that political, social and economic realities in all Member States, including those which have no
national serving as member of the Commission, are fully taken into account. These measures should
include ensuring that the position of those Member States is addressed by appropriate organisational
arrangements.


11. Declaration on Article 9 D(6) and (7) of the Treaty on European
Union


The Conference considers that, in accordance with the provisions of the Treaties, the European
Parliament and the European Council are jointly responsible for the smooth running of the process
leading to the election of the President of the European Commission. Prior to the decision of the
European Council, representatives of the European Parliament and of the European Council will thus
conduct the necessary consultations in the framework deemed the most appropriate. These
consultations will focus on the backgrounds of the candidates for President of the Commission, taking
account of the elections to the European Parliament, in accordance with the first subparagraph of
Article 9 D(7). The arrangements for such consultations may be determined, in due course, by
common accord between the European Parliament and the European Council.


12. Declaration on Article 9 E of the Treaty on European Union


1. The Conference declares that, in the course of the preparatory work preceding the appointment of
the High Representative of the Union for Foreign Affairs and Security Policy which is due to take place
on the date of entry into force of the Treaty of Lisbon in accordance with Article 9 E of the Treaty on
European Union and Article 5 of the Protocol on transitional provisions and whose term of office will
be from that date until the end of the term of office of the Commission in office on that date,
appropriate contacts will be made with the European Parliament.


2. Furthermore, the Conference recalls that, as regards the High Representative of the Union for
Foreign Affairs and Security Policy whose term of office will start in November 2009 at the same time
and for the same duration as the next Commission, he or she will be appointed in accordance with the
provisions of Articles 9 D and 9 E of the Treaty on European Union.
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13. Declaration concerning the common foreign and security policy


The Conference underlines that the provisions in the Treaty on European Union covering the Common
Foreign and Security Policy, including the creation of the office of High Representative of the Union for
Foreign Affairs and Security Policy and the establishment of an External Action Service, do not affect
the responsibilities of the Member States, as they currently exist, for the formulation and conduct of
their foreign policy nor of their national representation in third countries and international
organisations.


The Conference also recalls that the provisions governing the Common Security and Defence Policy do
not prejudice the specific character of the security and defence policy of the Member States.


It stresses that the European Union and its Member States will remain bound by the provisions of the
Charter of the United Nations and, in particular, by the primary responsibility of the Security Council
and of its Members for the maintenance of international peace and security.


14. Declaration concerning the common foreign and security policy


In addition to the specific rules and procedures referred to in paragraph 1 of Article 11 of the Treaty on
European Union, the Conference underlines that the provisions covering the Common Foreign and
Security Policy including in relation to the High Representative of the Union for Foreign Affairs and
Security Policy and the External Action Service will not affect the existing legal basis, responsibilities,
and powers of each Member State in relation to the formulation and conduct of its foreign policy, its
national diplomatic service, relations with third countries and participation in international
organisations, including a Member State's membership of the Security Council of the United Nations.


The Conference also notes that the provisions covering the Common Foreign and Security Policy do
not give new powers to the Commission to initiate decisions nor do they increase the role of the
European Parliament.


The Conference also recalls that the provisions governing the Common Security and Defence Policy do
not prejudice the specific character of the security and defence policy of the Member States.


15. Declaration on Article 13a of the Treaty on European Union


The Conference declares that, as soon as the Treaty of Lisbon is signed, the Secretary-General of the
Council, High Representative for the common foreign and security policy, the Commission and the
Member States should begin preparatory work on the European External Action Service.
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16. Declaration on Article 53(2) of the Treaty on European Union


The Conference considers that the possibility of producing translations of the Treaties in the languages
mentioned in Article 53(2) contributes to fulfilling the objective of respecting the Union's rich cultural
and linguistic diversity as set forth in the fourth subparagraph of Article 2(3). In this context, the
Conference confirms the attachment of the Union to the cultural diversity of Europe and the special
attention it will continue to pay to these and other languages.


The Conference recommends that those Member States wishing to avail themselves of the possibility
recognised in Article 53(2) communicate to the Council, within six months from the date of the
signature of the Treaty of Lisbon, the language or languages into which translations of the Treaties will
be made.


17. Declaration concerning primacy


The Conference recalls that, in accordance with well settled case law of the Court of Justice of the
European Union, the Treaties and the law adopted by the Union on the basis of the Treaties have
primacy over the law of Member States, under the conditions laid down by the said case law.


The Conference has also decided to attach as an Annex to this Final Act the Opinion of the Council
Legal Service on the primacy of EC law as set out in 11197/07 (JUR 260):


‘Opinion of the Council Legal Service of 22 June 2007


It results from the case-law of the Court of Justice that primacy of EC law is a cornerstone principle of Community
law. According to the Court, this principle is inherent to the specific nature of the European Community. At the
time of the first judgment of this established case law (Costa/ENEL,15 July 1964, Case 6/641 (1)) there was no
mention of primacy in the treaty. It is still the case today. The fact that the principle of primacy will not be
included in the future treaty shall not in any way change the existence of the principle and the existing case-law of
the Court of Justice.


(1) “It follows (…) that the law stemming from the treaty, an independent source of law, could not, because of its special
and original nature, be overridden by domestic legal provisions, however framed, without being deprived of its
character as Community law and without the legal basis of the Community itself being called into question.”’


18. Declaration in relation to the delimitation of competences


The Conference underlines that, in accordance with the system of division of competences between the
Union and the Member States as provided for in the Treaty on European Union and the Treaty on the
Functioning of the European Union, competences not conferred upon the Union in the Treaties remain
with the Member States.
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When the Treaties confer on the Union a competence shared with the Member States in a specific area,
the Member States shall exercise their competence to the extent that the Union has not exercised, or
has decided to cease exercising, its competence. The latter situation arises when the relevant EU
institutions decide to repeal a legislative act, in particular better to ensure constant respect for the
principles of subsidiarity and proportionality. The Council may, at the initiative of one or several of its
members (representatives of Member States) and in accordance with Article 208 of the Treaty on the
Functioning of the European Union, request the Commission to submit proposals for repealing a
legislative act. The Conference welcomes the Commission's declaration that it will devote particular
attention to these requests.


Equally, the representatives of the governments of the Member States, meeting in an Intergovernmental
Conference, in accordance with the ordinary revision procedure provided for in Article 48(2) to (5) of
the Treaty on European Union, may decide to amend the Treaties upon which the Union is founded,
including either to increase or to reduce the competences conferred on the Union in the said Treaties.


19. Declaration on Article 3 of the Treaty on the Functioning of the
European Union


The Conference agrees that, in its general efforts to eliminate inequalities between women and men, the
Union will aim in its different policies to combat all kinds of domestic violence. The Member States
should take all necessary measures to prevent and punish these criminal acts and to support and
protect the victims.


20. Declaration on Article 16 B of the Treaty on the Functioning of the
European Union


The Conference declares that, whenever rules on protection of personal data to be adopted on the basis
of Article 15a could have direct implications for national security, due account will have to be taken of
the specific characteristics of the matter. It recalls that the legislation presently applicable (see in
particular Directive 95/46/EC) includes specific derogations in this regard.


21. Declaration on the protection of personal data in the fields of judicial
cooperation in criminal matters and police cooperation


The Conference acknowledges that specific rules on the protection of personal data and the free
movement of such data in the fields of judicial cooperation in criminal matters and police cooperation
based on Article 16 B of the Treaty on the Functioning of the European Union may prove necessary
because of the specific nature of these fields.
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22. Declaration on Articles 42 and 63a of the Treaty on the Functioning
of the European Union


The Conference considers that in the event that a draft legislative act based on Article 69 A(2) would
affect important aspects of the social security system of a Member State, including its scope, cost or
financial structure, or would affect the financial balance of that system as set out in the second
paragraph of Article 42, the interests of that Member State will be duly taken into account.


23. Declaration on the second paragraph of Article 42 of the Treaty on
the Functioning of the European Union


The Conference recalls that in that case, in accordance with Article 9 B(4) of the Treaty on European
Union, the European Council acts by consensus.


24. Declaration concerning the legal personality of the European Union


The Conference confirms that the fact that the European Union has a legal personality will not in any
way authorise the Union to legislate or to act beyond the competences conferred upon it by the
Member States in the Treaties.


25. Declaration on Articles 61 H and 188 K of the Treaty on the
Functioning of the European Union


The Conference recalls that the respect for fundamental rights and freedoms implies, in particular, that
proper attention is given to the protection and observance of the due process rights of the individuals
or entities concerned. For this purpose and in order to guarantee a thorough judicial review of
decisions subjecting an individual or entity to restrictive measures, such decisions must be based on
clear and distinct criteria. These criteria should be tailored to the specifics of each restrictive measure.


26. Declaration on non-participation by a Member State in a measure
based on Title IV of Part Three of the Treaty on the Functioning of the


European Union


The Conference declares that, where a Member State opts not to participate in a measure based on
Title IV of Part Three of the Treaty on the Functioning of the European Union, the Council will hold a
full discussion on the possible implications and effects of that Member State's non-participation in the
measure.


In addition, any Member State may ask the Commission to examine the situation on the basis of
Article 96 of the Treaty on the Functioning of the European Union.


The above paragraphs are without prejudice to the entitlement of a Member State to refer the matter to
the European Council.
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27. Declaration on Article 69 D(1), second subparagraph, of the Treaty
on the Functioning of the European Union


The Conference considers that the regulations referred to in the second subparagraph of Arti-
cle 69 D(1) of the Treaty on the Functioning of the European Union should take into account national
rules and practices relating to the initiation of criminal investigations.


28. Declaration on Article 78 of the Treaty on the Functioning of the
European Union


The Conference notes that the provisions of Article 78 shall be applied in accordance with the current
practice. The terms ‘such measures are required in order to compensate for the economic disadvantages
caused by the division of Germany to the economy of certain areas of the Federal Republic affected by
that division’ shall be interpreted in accordance with the existing case law of the Court of Justice of the
European Union.


29. Declaration on Article 87(2)(c) of the Treaty on the Functioning of
the European Union


The Conference notes that Article 87(2)(c) shall be interpreted in accordance with the existing case law
of the Court of Justice of the European Union regarding the applicability of the provisions to aid
granted to certain areas of the Federal Republic of Germany affected by the former division of
Germany.


30. Declaration on Article 104 of the Treaty on the Functioning of the
European Union


With regard to Article 104, the Conference confirms that raising growth potential and securing sound
budgetary positions are the two pillars of the economic and fiscal policy of the Union and the Member
States. The Stability and Growth Pact is an important tool to achieve these goals.


The Conference reaffirms its commitment to the provisions concerning the Stability and Growth Pact
as the framework for the coordination of budgetary policies in the Member States.


The Conference confirms that a rule-based system is the best guarantee for commitments to be
enforced and for all Member States to be treated equally.


Within this framework, the Conference also reaffirms its commitment to the goals of the
Lisbon Strategy: job creation, structural reforms, and social cohesion.


The Union aims at achieving balanced economic growth and price stability. Economic and budgetary
policies thus need to set the right priorities towards economic reforms, innovation, competitiveness
and strengthening of private investment and consumption in phases of weak economic growth. This
should be reflected in the orientations of budgetary decisions at the national and Union level in
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particular through restructuring of public revenue and expenditure while respecting budgetary
discipline in accordance with the Treaties and the Stability and Growth Pact.


Budgetary and economic challenges facing the Member States underline the importance of sound
budgetary policy throughout the economic cycle.


The Conference agrees that Member States should use periods of economic recovery actively to
consolidate public finances and improve their budgetary positions. The objective is to gradually achieve
a budgetary surplus in good times which creates the necessary room to accommodate economic
downturns and thus contribute to the long-term sustainability of public finances.


The Member States look forward to possible proposals of the Commission as well as further
contributions of Member States with regard to strengthening and clarifying the implementation of the
Stability and Growth Pact. The Member States will take all necessary measures to raise the growth
potential of their economies. Improved economic policy coordination could support this objective.
This Declaration does not prejudge the future debate on the Stability and Growth Pact.


31. Declaration on Article 140 of the Treaty on the Functioning of the
European Union


The Conference confirms that the policies described in Article 140 fall essentially within the
competence of the Member States. Measures to provide encouragement and promote coordination to
be taken at Union level in accordance with this Article shall be of a complementary nature. They shall
serve to strengthen cooperation between Member States and not to harmonise national systems. The
guarantees and practices existing in each Member State as regards the responsibility of the social
partners will not be affected.


This Declaration is without prejudice to the provisions of the Treaties conferring competence on the
Union, including in social matters.


32. Declaration on Article 152(4)(c) of the Treaty on the Functioning of
the European Union


The Conference declares that the measures to be adopted pursuant to Article 152(4)(c) must meet
common safety concerns and aim to set high standards of quality and safety where national standards
affecting the internal market would otherwise prevent a high level of human health protection being
achieved.
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33. Declaration on Article 158 of the Treaty on the Functioning of the
European Union


The Conference considers that the reference in Article 158 to island regions can include island States in
their entirety, subject to the necessary criteria being met.


34. Declaration on Article 163 of the Treaty on the Functioning of the
European Union


The Conference agrees that the Union's action in the area of research and technological development
will pay due respect to the fundamental orientations and choices of the research policies of the
Member States.


35. Declaration on Article 176 A of the Treaty on the Functioning of the
European Union


The Conference believes that Article 176 A does not affect the right of the Member States to take the
necessary measures to ensure their energy supply under the conditions provided for in Article 297.


36. Declaration on Article 188 N of the Treaty on the Functioning of the
European Union concerning the negotiation and conclusion of international
agreements by Member States relating to the area of freedom, security and


justice


The Conference confirms that Member States may negotiate and conclude agreements with
third countries or international organisations in the areas covered by Chapters 3, 4 and 5 of Title IV of
Part Three insofar as such agreements comply with Union law.


37. Declaration on Article 188 R of the Treaty on the Functioning of the
European Union


Without prejudice to the measures adopted by the Union to comply with its solidarity obligation
towards a Member State which is the object of a terrorist attack or the victim of natural or man-made
disaster, none of the provisions of Article 188 R is intended to affect the right of another Member State
to choose the most appropriate means to comply with its own solidarity obligation towards that
Member State.
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38. Declaration on Article 222 of the Treaty on the Functioning of the
European Union regarding the number of Advocates-General in the Court of


Justice


The Conference declares that if, in accordance with Article 222, first paragraph, of the Treaty on the
Functioning of the European Union, the Court of Justice requests that the number of Advocates-
General be increased by three (eleven instead of eight), the Council will, acting unanimously, agree on
such an increase.


In that case, the Conference agrees that Poland will, as is already the case for Germany, France, Italy,
Spain and the United Kingdom, have a permanent Advocate-General and no longer take part in the
rotation system, while the existing rotation system will involve the rotation of five Advocates-General
instead of three.


39. Declaration on Article 249 B of the Treaty on the Functioning of the
European Union


The Conference takes note of the Commission's intention to continue to consult experts appointed by
the Member States in the preparation of draft delegated acts in the financial services area, in accordance
with its established practice.


40. Declaration on Article 280 D of the Treaty on the Functioning of the
European Union


The Conference declares that Member States may indicate, when they make a request to establish
enhanced cooperation, if they intend already at that stage to make use of Article 280 H providing for
the extension of qualified majority voting or to have recourse to the ordinary legislative procedure.


41. Declaration on Article 308 of the Treaty on the Functioning of the
European Union


The Conference declares that the reference in Article 308(1) of the Treaty on the Functioning of the
European Union to objectives of the Union refers to the objectives as set out in Article 2(2) and (3) of
the Treaty on European Union and to the objectives of Article 3(5) of the said Treaty with respect to
external action under Part Five of the Treaty on the Functioning of the European Union. It is therefore
excluded that an action based on Article 308 of the Treaty on the Functioning of the European Union
would only pursue objectives set out in Article 2(1) of the Treaty on European Union. In this
connection, the Conference notes that in accordance with Article 15b(1) of the Treaty on European
Union, legislative acts may not be adopted in the area of the Common Foreign and Security Policy.
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42. Declaration on Article 308 of the Treaty on the Functioning of the
European Union


The Conference underlines that, in accordance with the settled case law of the Court of Justice of the
European Union, Article 308 of the Treaty on the Functioning of the European Union, being an
integral part of an institutional system based on the principle of conferred powers, cannot serve as a
basis for widening the scope of Union powers beyond the general framework created by the provisions
of the Treaties as a whole and, in particular, by those that define the tasks and the activities of the
Union. In any event, this Article cannot be used as a basis for the adoption of provisions whose effect
would, in substance, be to amend the Treaties without following the procedure which they provide for
that purpose.


43. Declaration on Article 311a(6) of the Treaty on the Functioning of
the European Union


The High Contracting Parties agree that the European Council, pursuant to Article 311a(6), will take a
decision leading to the modification of the status of Mayotte with regard to the Union in order to make
this territory an outermost region within the meaning of Article 311a(1) and Article 299, when the
French authorities notify the European Council and the Commission that the evolution currently under
way in the internal status of the island so allows.
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B. DECLARATIONS CONCERNING PROTOCOLS ANNEXED
TO THE TREATIES


44. Declaration on Article 5 of the Protocol on the Schengen acquis
integrated into the framework of the European Union


The Conference notes that where a Member State has made a notification under Article 5(2) of the
Protocol on the Schengen acquis integrated into the framework of the European Union that it does not
wish to take part in a proposal or initiative, that notification may be withdrawn at any moment before
the adoption of the measure building upon the Schengen acquis.


45. Declaration on Article 5(2) of the Protocol on the Schengen acquis
integrated into the framework of the European Union


The Conference declares that whenever the United Kingdom or Ireland indicates to the Council its
intention not to participate in a measure building upon a part of the Schengen acquis in which it
participates, the Council will have a full discussion on the possible implications of the non-
participation of that Member State in that measure. The discussion within the Council should be
conducted in the light of the indications given by the Commission concerning the relationship
between the proposal and the Schengen acquis.


46. Declaration on Article 5(3) of the Protocol on the Schengen acquis
integrated into the framework of the European Union


The Conference recalls that if the Council does not take a decision after a first substantive discussion of
the matter, the Commission may present an amended proposal for a further substantive re-
examination by the Council within the deadline of 4 months.


47. Declaration on Article 5(3), (4) and (5) of the Protocol on the
Schengen acquis integrated into the framework of the European Union


The Conference notes that the conditions to be determined in the decision referred to in paragraphs 3,
4 or 5 of Article 5 of the Protocol on the Schengen acquis integrated into the framework of the
European Union may determine that the Member State concerned shall bear the direct financial
consequences, if any, necessarily and unavoidably incurred as a result of the cessation of its
participation in some or all of the acquis referred to in any decision taken by the Council pursuant to
Article 4 of the said Protocol.
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48. Declaration concerning the Protocol on the position of Denmark


The Conference notes that with respect to legal acts to be adopted by the Council acting alone or
jointly with the European Parliament and containing provisions applicable to Denmark as well as
provisions not applicable to Denmark because they have a legal basis to which Part I of the Protocol on
the position of Denmark applies, Denmark declares that it will not use its voting right to prevent the
adoption of the provisions which are not applicable to Denmark.


Furthermore, the Conference notes that on the basis of the Declaration by the Conference on
Article 188 R, Denmark declares that Danish participation in actions or legal acts pursuant to
Article 188 R will take place in accordance with Part I and Part II of the Protocol on the position of
Denmark.


49. Declaration concerning Italy


The Conference notes that the Protocol on Italy annexed in 1957 to the Treaty establishing the
European Economic Community, as amended upon adoption of the Treaty on European Union, stated
that:


‘THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain particular problems relating to Italy,


HAVE AGREED UPON the following provisions, which shall be annexed to this Treaty:


THE MEMBER STATES OF THE COMMUNITY


TAKE NOTE of the fact that the Italian Government is carrying out a ten-year programme of economic
expansion designed to rectify the disequilibria in the structure of the Italian economy, in particular by
providing an infrastructure for the less developed areas in Southern Italy and in the Italian islands and
by creating new jobs in order to eliminate unemployment;


RECALL that the principles and objectives of this programme of the Italian Government have been
considered and approved by organisations for international cooperation of which the Member States
are members;


RECOGNISE that it is in their common interest that the objectives of the Italian programme should be
attained;


AGREE, in order to facilitate the accomplishment of this task by the Italian Government, to
recommend to the institutions of the Community that they should employ all the methods and
procedures provided in this Treaty and, in particular, make appropriate use of the resources of the
European Investment Bank and the European Social Fund;
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ARE OF THE OPINION that the institutions of the Community should, in applying this Treaty, take
account of the sustained effort to be made by the Italian economy in the coming years and of the
desirability of avoiding dangerous stresses in particular within the balance of payments or the level of
employment, which might jeopardise the application of this Treaty in Italy;


RECOGNISE that in the event of Articles 109 H and 109 I being applied it will be necessary to take
care that any measures required of the Italian Government do not prejudice the completion of its
programme for economic expansion and for raising the standard of living of the population.’.


50. Declaration concerning Article 10 of the Protocol on transitional
provisions


The Conference invites the European Parliament, the Council and the Commission, within their
respective powers, to seek to adopt, in appropriate cases and as far as possible within the five-year
period referred to in Article 10(3) of the Protocol on transitional provisions, legal acts amending or
replacing the acts referred to in Article 10(1) of that Protocol.
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C. DECLARATIONS BY MEMBER STATES


Furthermore, the Conference has noted the declarations listed hereafter and annexed to this Final Act:


51. Declaration by the Kingdom of Belgium on national Parliaments


Belgium wishes to make clear that, in accordance with its constitutional law, not only the Chamber of
Representatives and Senate of the Federal Parliament but also the parliamentary assemblies of the
Communities and the Regions act, in terms of the competences exercised by the Union, as components
of the national parliamentary system or chambers of the national Parliament.


52. Declaration by the Kingdom of Belgium, the Republic of Bulgaria, the
Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain,
the Italian Republic, the Republic of Cyprus, the Republic of Lithuania, the
Grand-Duchy of Luxembourg, the Republic of Hungary, the Republic of
Malta, the Republic of Austria, the Portuguese Republic, Romania, the
Republic of Slovenia and the Slovak Republic on the symbols of the


European Union


Belgium, Bulgaria, Germany, Greece, Spain, Italy, Cyprus, Lithuania, Luxemburg, Hungary, Malta,
Austria, Portugal, Romania, Slovenia and the Slovak Republic declare that the flag with a circle of
twelve golden stars on a blue background, the anthem based on the ‘Ode to Joy’ from the Ninth
Symphony by Ludwig van Beethoven, the motto ‘United in diversity’, the euro as the currency of the
European Union and Europe Day on 9 May will for them continue as symbols to express the sense of
community of the people in the European Union and their allegiance to it.


53. Declaration by the Czech Republic on the Charter of Fundamental
Rights of the European Union


1. The Czech Republic recalls that the provisions of the Charter of Fundamental Rights of the
European Union are addressed to the institutions and bodies of the European Union with due regard
for the principle of subsidiarity and division of competences between the European Union and its
Member States, as reaffirmed in Declaration (No 18) in relation to the delimitation of competences.
The Czech Republic stresses that its provisions are addressed to the Member States only when they are
implementing Union law, and not when they are adopting and implementing national law
independently from Union law.
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2. The Czech Republic also emphasises that the Charter does not extend the field of application of
Union law and does not establish any new power for the Union. It does not diminish the field of
application of national law and does not restrain any current powers of the national authorities in this
field.


3. The Czech Republic stresses that, in so far as the Charter recognises fundamental rights and
principles as they result from constitutional traditions common to the Member States, those rights and
principles are to be interpreted in harmony with those traditions.


4. The Czech Republic further stresses that nothing in the Charter may be interpreted as restricting or
adversely affecting human rights and fundamental freedoms as recognised, in their respective field of
application, by Union law and by international agreements to which the Union or all the Member
States are party, including the European Convention for the Protection of Human Rights and
Fundamental Freedoms, and by the Member States' Constitutions.


54. Declaration by the Federal Republic of Germany, Ireland, the
Republic of Hungary, the Republic of Austria and the Kingdom of Sweden


Germany, Ireland, Hungary, Austria and Sweden note that the core provisions of the Treaty establishing
the European Atomic Energy Community have not been substantially amended since its entry into
force and need to be brought up to date. They therefore support the idea of a Conference of
the Representatives of the Governments of the Member States, which should be convened as soon as
possible.


55. Declaration by the Kingdom of Spain and the United Kingdom of
Great Britain and Northern Ireland


The Treaties apply to Gibraltar as a European territory for whose external relations a Member State is
responsible. This shall not imply changes in the respective positions of the Member States concerned.


56. Declaration by Ireland on Article 3 of the Protocol on the position of
the United Kingdom and Ireland in respect of the area of freedom, security


and justice


Ireland affirms its commitment to the Union as an area of freedom, security and justice respecting
fundamental rights and the different legal systems and traditions of the Member States within which
citizens are provided with a high level of safety.


Accordingly, Ireland declares its firm intention to exercise its right under Article 3 of the Protocol on
the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice
to take part in the adoption of measures pursuant to Title IV of Part Three of the Treaty on the
Functioning of the European Union to the maximum extent it deems possible.
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Ireland will, in particular, participate to the maximum possible extent in measures in the field of police
cooperation.


Furthermore, Ireland recalls that in accordance with Article 8 of the Protocol it may notify the Council
in writing that it no longer wishes to be covered by the terms of the Protocol. Ireland intends to review
the operation of these arrangements within three years of the entry into force of the Treaty of Lisbon.


57. Declaration by the Italian Republic on the composition of the
European Parliament


Italy notes that, pursuant to Article 8 A (renumbered Article 10) and Article 9 A (renumbered
Article 14) of the Treaty on European Union, the European Parliament is to be composed of
representatives of the Union's citizens; this representation is to be degressively proportional.


Italy likewise notes that on the basis of Article 8 (renumbered Article 9) of the Treaty on European
Union and Article 17 (renumbered Article 20) of the Treaty on the Functioning of the European
Union, every national of a Member State is a citizen of the Union.


Italy therefore considers that, without prejudice to the decision on the 2009/2014 legislative period,
any decision adopted by the European Council, at the initiative of the European Parliament and with its
consent, establishing the composition of the European Parliament, must abide by the principles laid
down out in the first subparagraph of Article 9 A(2) (renumbered Article 14).


58. Declaration by the Republic of Latvia, the Republic of Hungary and
the Republic of Malta on the spelling of the name of the single currency in


the Treaties


Without prejudice to the unified spelling of the name of the single currency of the European Union
referred to in the Treaties as displayed on the banknotes and on the coins, Latvia, Hungary and Malta
declare that the spelling of the name of the single currency, including its derivatives as applied
throughout the Latvian, Hungarian and Maltese text of the Treaties, has no effect on the existing rules
of the Latvian, Hungarian or Maltese languages.


59. Declaration by the Kingdom of the Netherlands on Article 270a of
the Treaty on the Functioning of the European Union


The Kingdom of the Netherlands will agree to a decision as referred to in the second subparagraph of
Article 270a(2) of the Treaty on the Functioning of the European Union once a revision of the decision
referred to in the third paragraph of Article 269 of that Treaty has provided the Netherlands with a
satisfactory solution for its excessive negative net payment position vis-à-vis the Union budget.
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60. Declaration by the Kingdom of the Netherlands on Article 311a of
the Treaty on the Functioning of the European Union


The Kingdom of the Netherlands declares that an initiative for a decision, as referred to in Arti-
cle 311a(6) aimed at amending the status of the Netherlands Antilles and/or Aruba with regard to the
Union, will be submitted only on the basis of a decision taken in conformity with the Charter for the
Kingdom of the Netherlands.


61. Declaration by the Republic of Poland on the Charter of Fundamental
Rights of the European Union


The Charter does not affect in any way the right of Member States to legislate in the sphere of public
morality, family law, as well as the protection of human dignity and respect for human physical and
moral integrity.


62. Declaration by the Republic of Poland concerning the Protocol on
the application of the Charter of Fundamental Rights of the European Union


in relation to Poland and the United Kingdom


Poland declares that, having regard to the tradition of social movement of ‘Solidarity’ and its significant
contribution to the struggle for social and labour rights, it fully respects social and labour rights, as
established by European Union law, and in particular those reaffirmed in Title IV of the Charter of
Fundamental Rights of the European Union.


63. Declaration by the United Kingdom of Great Britain and Northern
Ireland on the definition of the term ‘nationals’


In respect of the Treaties and the Treaty establishing the European Atomic Energy Community, and in
any of the acts deriving from those Treaties or continued in force by those Treaties, the
United Kingdom reiterates the Declaration it made on 31 December 1982 on the definition of the term
‘nationals’ with the exception that the reference to ‘British Dependent Territories Citizens’ shall be read
as meaning ‘British overseas territories citizens’.


64. Declaration by the United Kingdom of Great Britain and Northern
Ireland on the franchise for elections to the European Parliament


The United Kingdom notes that Article 9 A of the Treaty on European Union and other provisions of
the Treaties are not intended to change the basis for the franchise for elections to the
European Parliament.
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65. Declaration by the United Kingdom of Great Britain and Northern
Ireland on Article 61 H of the Treaty on the Functioning of the European


Union


The United Kingdom fully supports robust action with regard to adopting financial sanctions designed
to prevent and combat terrorism and related activities. Therefore, the United Kingdom declares that it
intends to exercise its right under Article 3 of the Protocol on the position of the United Kingdom and
Ireland in respect of the area of freedom, security and justice to take part in the adoption of all
proposals made under Article 61 H of the Treaty on the Functioning of the European Union.
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10.4.1 L’evoluzione normativa
internazionale. Il sistema
convenzionale del 1969-71


Il progressivo aumento dei trasporti via mare, in parti-
colare dei trasporti di idrocarburi, ha inevitabilmente
ampliato il rischio di inquinamento degli spazi maritti-
mi. Infatti, tra le varie sostanze che possono contamina-
re l’ambiente marino gli idrocarburi rappresentano quel-
la che, più frequentemente e con esiti particolarmente
nocivi, provoca gravi effetti inquinanti. Tale evidenza,
così significativa da non lasciare spazio a incertezze, è
emersa in occasione dell’incidente occorso nel 1967 alla
petroliera Torrey Canyon. Non stupisce che proprio a
seguito di tale disastroso evento sia iniziata un’intensa
attività volta a elaborare convenzioni internazionali desti-
nate a disciplinare i differenti aspetti relativi al fenome-
no in esame, prima di allora solo timidamente affronta-
ti in ambito internazionale.


Si è così provveduto ad adottare, negli ultimi decen-
ni del Novecento, varie misure volte a prevenire gli inci-
denti che possono provocare l’inquinamento marino da
trasporto di idrocarburi o, quanto meno, a ridurne gli
effetti dannosi e a incentivare e razionalizzare forme di
collaborazione tra Stati proprio per il controllo del tra-
sporto di idrocarburi e per l’attuazione di piani di inter-
vento di emergenza. Ma, soprattutto, si è provveduto ad
aggiornare la normativa di diritto uniforme relativa alla
disciplina della responsabilità civile con riferimento ai
danni provocati dall’inquinamento marino da idrocar-
buri. È esclusivamente quest’ultimo aspetto che forma
oggetto di trattazione nelle pagine che seguono.


Si tratta, pertanto, in primo luogo e soprattutto, del-
l’International Convention on Civil Liability for Oil Pol-
lution Damage (CLC), la cui versione originaria venne
adottata nel 1969, e dell’International Convention on the
Establishment of an International Fund for Compensa-
tion for Oil Pollution Damage (cosiddetta Convenzione


Fund). Il primo testo di quest’ultima fu approvato nel
1971 a completamento della disciplina CLC, al fine di
integrare l’indennizzo dovuto alle vittime dei danni da
inquinamento provocato dal trasporto di idrocarburi, non
soddisfatti da quanto previsto nella CLC, e di garantir-
ne, in ogni caso, i relativi pagamenti.


Il sistema alla base della normativa contenuta in que-
ste Convenzioni è, in realtà, molto semplice e si fonda
sul principio della canalizzazione della responsabilità
nei confronti del solo proprietario della nave; questi,
peraltro, risponde soltanto fino a uno specifico impor-
to, che deve essere garantito da un’assicurazione obbli-
gatoria. Qualora tale importo non risulti adeguato alla
soddisfazione dei danni provocati dall’incidente deve
intervenire il Fondo istituito dalla citata Convenzione
Fund, fino al massimo dei valori in tale sede definiti.


In tal modo, gli Stati che parteciparono all’elabora-
zione delle suddette Convenzioni intesero adottare un
regime giuridico che non soltanto fosse in grado di com-
pensare adeguatamente, e con precise garanzie, i danni
provocati dal trasporto di idrocarburi, ma provvedesse
anche a distribuire in modo equo i conseguenti costi tra
l’industria del trasporto marittimo e l’industria petroli-
fera. Infatti, mentre la prima deve sopportare i costi di
quanto viene posto a carico dei proprietari di nave nei
limiti della canalizzazione della responsabilità oggetti-
va prevista nei loro confronti, la seconda deve contri-
buire agli ulteriori costi relativi al funzionamento e agli
indennizzi dovuti dal Fondo, di cui alla Convenzione
Fund, per i danni non soddisfatti dal regime di respon-
sabilità del proprietario di nave a causa dei limiti, soprat-
tutto quantitativi, previsti al riguardo. In realtà, il finan-
ziamento dei costi relativi agli indennizzi sostenuti dal
Fondo avviene soltanto attraverso contributi delle indu-
strie petrolifere importatrici degli idrocarburi. Infatti, gli
Stati sottoscrittori di questa Convenzione devono comu-
nicare al Fondo in essa previsto, e in base a essa costi-
tuito (l’International Oil Pollution Compensation Fund),
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i nominativi delle società importatrici di prodotti petro-
liferi domiciliate nell’ambito del loro territorio, in quan-
to queste ultime sono responsabili dei versamenti dovu-
ti per il suo funzionamento sulla base dei quantitativi di
idrocarburi da esse importati.


Il regime giuridico ora indicato, peraltro, stentò a
estendersi a un numero di Stati sufficiente per garantire
una sua ampia e certa applicazione entro un significati-
vo ambito di operatività, tra l’altro necessario per assi-
curare un’adeguata uniformità internazionale e per con-
sentire di acquisire le risorse indispensabili al funziona-
mento del Fondo. E d’altro canto, i limiti qualitativi e
quantitativi originariamente previsti sia a proposito della
responsabilità dei proprietari di navi, sia con riferimen-
to agli ulteriori indennizzi a carico del Fondo si rivela-
rono di per sé, sin dai primi anni, inidonei al fine di sod-
disfare compiutamente i danneggiati dagli incidenti da
trasporto di idrocarburi. Ne è riprova il fatto che, anche
successivamente all’entrata in vigore della CLC 1969,
ha continuato a operare il sistema mutualistico-risarci-
torio (TOVALOP, Tanker Owners Voluntary Agreement
concerning Liability for Oil Pollution) posto in essere su
base volontaria subito dopo l’incidente della Torrey
Canyon da parte delle società proprietarie di navi inte-
ressate al trasporto di idrocarburi. Si tratta di un sistema
creato al fine di rispondere alle immediate pressioni del-
l’opinione pubblica che sollecitava la messa in pratica e
la concreta operatività di uno strumento efficace per
indennizzare i danni da inquinamento ancora prima del-
l’entrata in vigore della CLC, e comunque con riguardo
a situazioni nelle quali la CLC non avrebbe potuto tro-
vare applicazione (per es., i danni da inquinamento pro-
vocati da navi destinate al trasporto di idrocarburi men-
tre si trovano in ballast), oppure per i costi non compre-
si nella disciplina della CLC (per es., i costi relativi alle
misure adottate per prevenire la minaccia di inquina-
mento). Parimenti ha continuato anche a operare il siste-
ma CRISTAL (Contract Regarding an Interim Supple-
ment to TAnker Liability for oil pollution), adottato, sem-
pre su base volontaria, dall’industria petrolifera nelle
more dell’entrata in vigore della Convenzione Fund 1971
per integrare il limite risarcitorio previsto dal sistema
TOVALOP e/o CLC, nei casi in cui si rivelava insuffi-
ciente. Il CRISTAL è stato successivamente prorogato,
anche dopo l’entrata in vigore della Convenzione Fund
1971, fino a quando i limiti risarcitori non solo della
CLC, ma anche della Convenzione Fund, sono stati ade-
guatamente aumentati e la loro operatività è risultata
estesa a un sufficiente numero di Stati (vale a dire fino
all’entrata in vigore dei Protocolli del 1992, avvenuta
nel maggio 1996). Solo nel febbraio 1997, il sistema
TOVALOP/CRISTAL venne infatti abrogato.


L’inadeguatezza dei valori monetari previsti dall’o-
riginario sistema CLC 1969 e Fund 1971, come già accen-
nato, venne immediatamente percepita, tanto che, subito


dopo la sua entrata in vigore, vennero avviati negoziati
rivolti quanto meno ad aumentare i limiti quantitativi
degli indennizzi in esso previsti. Già nel 1976 si addi-
venne all’approvazione e all’entrata in vigore di un primo
Protocollo, seguito da un secondo (1984) rivolto a modi-
ficare notevolmente, dal punto di vista quantitativo (in
merito all’incremento dell’ammontare massimo del danno
risarcibile), sia la CLC, sia la Convenzione Fund. Peral-
tro, l’entrata in vigore del secondo Protocollo fu sotto-
posta alla condizione dell’adesione al relativo sistema
indennitario degli Stati Uniti d’America. L’ingresso di
questo paese, grande importatore di idrocarburi, nel siste-
ma CLC/Fund avrebbe permesso, senza particolari sacri-
fici da parte degli altri soggetti partecipanti al Fondo, di
aumentare le risorse finanziarie messe a disposizione e,
conseguentemente, il limite degli indennizzi a suo cari-
co. Gli Stati Uniti, tuttavia, non aderirono a tale sistema
avendo deciso di continuare a perseguire al riguardo una
politica autonoma, rivolta a prevedere una responsabi-
lità tendenzialmente illimitata del soggetto che provoca
l’inquinamento, confermata e codificata dalla discipli-
na unilaterale nel frattempo adottata in relazione al feno-
meno in esame (attraverso l’Oil Pollution Act del 1990),
per molti aspetti addirittura incompatibile con la nor-
mativa di diritto internazionale uniforme.


I paesi sottoscrittori decisero, quindi, di adottare i
Protocolli del 1984 alla CLC e alla Convenzione Fund,
ulteriormente integrati, senza condizionarne l’entrata in
vigore alla partecipazione statunitense. Si addivenne,
pertanto, al loro aggiornamento e alla loro approvazio-
ne nel 1992, provvedendo inoltre ad aumentare notevol-
mente i limiti quantitativi originariamente previsti nella
CLC e nella Convenzione Fund. Tale aggiornamento,
peraltro, avvenne senza modificare l’originario equili-
brio del rapporto di contribuzione tra industria maritti-
ma e industria petrolifera nella partecipazione all’in-
dennizzo dei danni provocati da incidenti durante il tra-
sporto marittimo di idrocarburi e senza rivedere i principii
alla base del regime di responsabilità oggettiva e cana-
lizzata sul proprietario della nave incorsa nell’incidente
(salvo alcuni profili del tutto marginali).


10.4.2 L’aggiornamento 
del sistema convenzionale


Il sistema CLC/Fund 1992, in tal modo aggiornato, entrò
in vigore nel maggio 1996 e comportò, tra l’altro, l’au-
mento del limite della responsabilità del proprietario
della nave: a 3 milioni di SDR (Special Drawing Rights,
Diritti Speciali di Prelievo) per navi non eccedenti le
5.000 t.s.l.; di 420 SDR per ogni t.s.l. (eccedente le
5.000) fino a 140.000; a 59,7 milioni di SDR per navi
con stazza eccedente le 140.000 t. Anche i nuovi limiti
si sono rivelati inadeguati rispetto agli effetti provocati
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dai sempre più gravi incidenti verificatisi immediata-
mente dopo l’entrata in vigore degli strumenti interna-
zionali nei quali essi erano stati previsti. Già il 18 otto-
bre 2000, il Legal Committee dell’IMO (International
Maritime Organization) adottò una risoluzione (ai sensi
dell’art. 33, co. 7, della Convenzione Fund 1992), i cui
effetti normativi si sono automaticamente prodotti il 1°
novembre 2003 in forza dello speciale meccanismo di
tacit acceptance previsto al riguardo (in virtù dell’art.
33, co. 7, della stessa Convenzione Fund 1992 e di quan-
to stabilito al riguardo nelle determinazioni adottate dal
Legal Committee), in base al quale i limiti di cui ai Pro-
tocolli 1992 sono stati ulteriormente aumentati del 50%. 


Inoltre, in occasione della conferenza diplomatica
del 16 maggio 2003, è stato adottato un ulteriore Proto-
collo che prevede l’istituzione di un Fondo Supplemen-
tare (2003), entrato in vigore il 3 marzo 2005, destinato
di fatto a operare per i fenomeni di inquinamento mari-
no da trasporto marittimo di idrocarburi nei soli spazi
posti sotto il controllo degli Stati appartenenti all’area
dei paesi industrializzati o, comunque, a elevato svilup-
po economico. È, infatti, ragionevole ritenere che siano
solamente questi ultimi interessati a partecipare ai suoi
contenuti normativi e ad accollarsi il conseguente onere
di contribuzioni economiche previste, aggiuntive rispet-
to alla Convenzione Fund 1992, al fine di finanziare tale
Fondo Supplementare; è soltanto nell’ambito degli spazi
marittimi di tali Stati che la quantificazione dei danni da
inquinamento marino si è rivelata superiore ai limiti
indennizzabili dal Fondo. Il valore del Fondo Supple-
mentare è stato, così, determinato in ambito IMO in 750
milioni di SDR, comprensivo anche degli importi dovu-
ti ai sensi della CLC e della Convenzione Fund, aggior-
nate nei termini innanzi indicati.


In tal modo si è inteso, anche, rispondere alle critiche
da più parti avanzate, in particolare dalla Commissione
Europea, con riferimento all’inadeguatezza degli inden-
nizzi dovuti dal proprietario della nave che ha provocato
l’incidente e dal Fondo, senza, peraltro, affrontare le pro-
blematiche relative al ristabilimento di un equilibrio tra
industria armatoriale e industria petrolifera nella parte-
cipazione all’indennizzo dei danni, più equo rispetto a
quello previsto nel sistema CLC/Fund. Senza affrontare,
pertanto, le critiche in merito allo sbilanciamento e alla
sproporzione della partecipazione al risarcimento dei
danni da parte dell’industria petrolifera rispetto a quella
marittima, oltreché in merito all’interdipendenza del siste-
ma CLC/Fund con quello della mutualità assicurativa pro-
pria dei P&I (Protection and Indemnity Insurance) Clubs,
dalla cui caratteristica autodisciplina la normativa
CLC/Fund continua a restare grandemente condiziona-
ta, anche se tali critiche sono state da più parti condivise
e sostenute con argomenti assai coerenti.


In proposito, si è infatti posto in rilievo come l’inter-
dipendenza con il sistema P&I e la sproporzione tra i costi


accollati all’industria petrolifera e quelli gravanti sul-
l’industria armatoriale rischiano di compromettere non
solo una naturale evoluzione dei criteri di responsabilità
adottati, ma anche una loro corretta attuazione, soprat-
tutto in funzione della tutela degli interessi pubblicistici
correlati alla preservazione dell’ambiente marino. Una
maggiore trasparenza nella cooperazione e partecipazio-
ne dei vari settori economici coinvolti negli incidenti è
stata, d’altro canto, fortemente auspicata, così come l’au-
mento degli incentivi per l’impiego di navi di migliore
qualità. Peraltro, attraverso l’operatività del Fondo Sup-
plementare, finanziato di fatto, per le ragioni già espo-
ste, dai soli paesi industrializzati, si è cercato di rispon-
dere almeno parzialmente alle critiche avanzate dai paesi
in via di sviluppo, per i quali non sarebbe stato equo incre-
mentare ulteriormente gli indennizzi a carico del Fondo,
mantenendo identici parametri contributivi per questi ulti-
mi e per i paesi industrializzati. Si era, infatti, esattamente
osservato come i criteri compensativi dei danni e i con-
seguenti importi risarcibili di fatto consentano di inden-
nizzare tali danni, se provocati ai soggetti e all’ambiente
dei paesi industrializzati, in una misura maggiore di quan-
to avviene per i paesi in via di sviluppo.


In ogni caso, è certo che anche il nuovo regime, in
vigore dal novembre 2003, e l’ulteriore integrazione a
esso apportata con il Protocollo relativo al Fondo Sup-
plementare del 2003 non superano tutte le critiche ora
indicate. Infatti, la maggiore partecipazione dell’industria
marittima ai costi relativi agli indennizzi dovuti dal Fondo
risulta controbilanciata dall’ulteriore carico gravante sul-
l’industria petrolifera attraverso il Fondo Supplementa-
re. E per converso, i paesi in via di sviluppo non hanno
avuto difficoltà a osservare che, pur se gli oneri per la
costituzione e il funzionamento del Fondo Supplementa-
re sono destinati a ricadere sulle imprese dei paesi indu-
strializzati, in realtà, in tal modo, non si riduce lo squili-
brio a carico dei paesi in via di sviluppo, ma semplice-
mente non lo si aggrava; pertanto, ci si limita a non rendere
ulteriormente sbilanciato il rapporto contributivo tra le
due aree, senza tuttavia correggere questo sbilanciamen-
to. Ma, soprattutto, si osserva che tale nuova disciplina
lascia irrisolti gravi problemi tra i quali, per esempio, la
normativa applicabile agli incidenti che riguardano spazi
marittimi di Stati non partecipi del sistema CLC/Fund.
La loro soluzione, infatti, resta in concreto affidata ad
accordi su base volontaria grandemente dipendenti dalle
determinazioni dei P&I Clubs e spesso condizionati dalla
circostanza che il soggetto proprietario della nave non
dispone di altre risorse, oppure dal fatto che la nave batte
una bandiera ‘di convenienza’ e lo Stato coinvolto nel-
l’incidente non dispone di strumenti legislativi o giuri-
sdizionali efficienti, nonché di un apparato amministra-
tivo idoneo a ottenere la liquidazione di un effettivo e ade-
guato indennizzo, a proprio favore e a favore dei propri
cittadini, per i danni provocati dall’incidente.
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Si è già sottolineato come, nonostante le modifiche
all’originario sistema CLC/Fund, i principii alla base del
suo funzionamento sono sostanzialmente invariati e si
fondano sulla responsabilità oggettiva e canalizzata sul
proprietario della nave che ha provocato l’incidente, al
quale vengono imputati tutti i danni dipendenti da inqui-
namento marino. La relativa responsabilità, pertanto, pre-
scinde dalla colpa del proprietario, essendo riconduci-
bile alla sola circostanza che l’inquinamento sia stato
casualmente provocato dagli idrocarburi trasportati sulla
nave di sua proprietà. Solo eventi del tutto eccezionali
gli consentono, infatti, di essere esonerato da tale respon-
sabilità. Queste eccezioni operano nei più rigorosi limi-
ti dei criteri abitualmente impiegati al riguardo dalle altre
normative di diritto uniforme che si ispirano agli stessi
principii della responsabilità oggettiva e canalizzata. Nel
sistema in esame costituiscono cause di esonero soltan-
to i casi in cui l’evento dannoso è stato provocato da:
guerra, altre situazioni a essa assimilabili o eventi natu-
rali di carattere eccezionale, inevitabili e irresistibili; atti
intenzionali posti in essere da soggetti terzi con la volontà
di provocare il danno; comportamenti colpevoli da parte
degli Stati con riguardo al funzionamento dei fari e degli
altri ausili alla navigazione. 


Secondo i principii propri della responsabilità ogget-
tiva, la sola presenza di una delle condizioni di esonero
ora indicate non è di per sé sufficiente a produrre effet-
ti liberatori. A tal fine, il proprietario della nave deve
infatti fornire la prova che la circostanza al riguardo invo-
cata ha avuto un’incidenza e una rilevanza tali da esclu-
dere, in modo certo, il nesso causale tra l’attività peri-
colosa costituita dal trasporto di idrocarburi e l’evento
dannoso. Una simile prova non potrà considerarsi ade-
guatamente fornita allorché una delle situazioni esone-
rative della responsabilità oggettiva del proprietario di
nave ha costituito solamente un elemento concorrente
nella produzione del danno, inserendosi in una situazio-
ne di pericolo dovuta, per es., all’inadeguatezza delle
misure rivolte a prevenirlo e/o a ridurne gli effetti.


Pertanto si è ancora di fronte a un regime di respon-
sabilità che, a causa della limitatezza degli eventi eso-
nerativi e del rigore del regime probatorio richiesto per
potersene giovare, rende di fatto il proprietario della
nave sempre responsabile dell’evento dannoso provo-
cato dal trasporto marittimo di idrocarburi, se pur nei
limiti quantitativi sopra riportati e con i condizionamenti
dipendenti dall’ambito di applicazione della normativa
uniforme che possono ridurne, o addirittura escluder-
ne, l’operatività in funzione degli spazi marittimi nei
quali si è verificato l’incidente o i danni da inquina-
mento che ne seguono. I terzi danneggiati potranno così
giovarsene, pur entro i limiti ora indicati, essendo tra
l’altro garantiti sia dalla corrispondente assicurazione
obbligatoria, di cui dovrà dotarsi il proprietario della
nave, sia dalla possibilità di far valere i loro diritti anche


direttamente nei confronti degli assicuratori, con la sola
eccezione di alcuni casi marginali.


10.4.3 Le critiche nei confronti 
del sistema convenzionale 
e la rilevanza 
della copertura assicurativa 


Rispetto a tale regime di responsabilità oggettiva, il Fondo
IOPC (International Oil Pollution Compensation, di cui
alla Convenzione Fund e ai relativi Protocolli) intervie-
ne, come già accennato, con funzione integrativa in tutti
i casi in cui: il limite di responsabilità del proprietario di
nave risulti quantitativamente inadeguato rispetto alla
misura dei danni provocati; per una qualsiasi ragione il
proprietario della nave e il suo assicuratore non siano in
grado di far fronte economicamente agli obblighi posti
a loro carico dalla CLC; ci si trovi in presenza di una
delle eccezionali situazioni che non consentono agli inte-
ressati di avvalersi nei confronti del proprietario della
nave della responsabilità oggettiva prevista a suo carico
dalla CLC. Nonostante l’aumento quantitativo sempre
più significativo dei limiti della responsabilità del pro-
prietario di nave e le certezze di ulteriore indennizzo
garantito dal Fondo IOPC, integrato dal Fondo Supple-
mentare, le critiche nei riguardi del sistema CLC/Fund
non sono sopite.


Si è, infatti, posto in rilievo che gli aumenti previsti
nel corso degli ultimi anni non hanno prodotto alcun reale
effetto positivo nella riduzione dei casi di inquinamento
marino e nel miglioramento della sicurezza dei trasporti
marittimi di idrocarburi. Anzi, si è osservato che il Fondo
Supplementare è destinato a produrre effetti addirittura
in contrasto con tali obiettivi proprio perché, se è vero
che esso consente di soddisfare maggiormente le prete-
se dei danneggiati, è altrettanto vero che l’ulteriore con-
tributo a tal fine necessario è finanziato esclusivamente
dall’industria petrolifera. Questa circostanza potrà ulte-
riormente deresponsabilizzare i proprietari di nave e colo-
ro ai quali ne è affidato l’esercizio proprio in merito al
fatto di dover in primis garantire le condizioni di massi-
ma sicurezza al trasporto marittimo di idrocarburi.


In particolare, si rileva che il funzionamento del Fondo
Supplementare rappresenta, in realtà, una protezione ulte-
riore rispetto alle responsabilità e alle eventuali colpe
dei proprietari di navi e degli armatori in materia di sicu-
rezza delle loro navi e di standard relativi alla loro ope-
ratività. Al fine di evitare, almeno in qualche misura, tale
effetto e di preservare un certo equilibrio tra l’industria
del trasporto marittimo di idrocarburi e l’industria petro-
lifera nella partecipazione al risarcimento dei danni da
inquinamento da trasporto marittimo, è stato proposto
di aumentare ulteriormente il limite della responsabilità
del proprietario della nave, almeno in parte prescindendo
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dal suo tonnellaggio, oppure di rendere partecipe l’in-
dustria marittima ai costi del Fondo Supplementare. Al
riguardo è stato posto in rilievo che tale sproporzione è
ancora maggiore con riferimento agli incidenti provo-
cati da navi di ridotte dimensioni, i cui effetti inquinan-
ti sono spesso comparabili, o addirittura superiori, a quel-
li prodotti dalle navi di grandi dimensioni.


Per converso, soprattutto l’ambiente assicurativo dei
P&I Clubs e gli Stati particolarmente attenti alla tutela
degli interessi armatoriali (tra i quali, soprattutto, il Regno
Unito) pongono in rilievo che la concreta applicazione
dell’attuale regime del Protocollo del 1992 si è rivelata,
e deve ritenersi, adeguata all’esigenza e ai vincoli posti
dalla pratica del settore delle assicurazioni marittime.
Un qualunque ulteriore aumento della responsabilità dei
proprietari o degli armatori delle navi provocherebbe, tra
l’altro, l’esaurimento delle risorse disponibili del mer-
cato assicurativo con effetti devastanti sul funzionamento
suo e dell’intero sistema. Inoltre, qualora dovessero esse-
re ulteriormente accresciuti gli importi globali relativi
alla responsabilità dei proprietari di navi, i loro assicu-
ratori dovrebbero aumentare i premi a un livello tale da
rendere il relativo costo praticamente insostenibile da
parte dell’industria marittima.


L’unica soluzione costruttiva nella direzione auspica-
ta dall’industria petrolifera è consistita, quindi, nell’au-
mento del limite di responsabilità (da 4,5 milioni a 20
milioni di SDR) per le navi di ridotte dimensioni (non
eccedenti le 5.000 t.s.l.), invocabile solamente in caso di
incidenti che interessano Stati aderenti al Protocollo rela-
tivo al Fondo Supplementare. Tale impostazione, quindi,
è sostanzialmente allineata ai contenuti dello Small Tanker
Oil Pollution Indemnification Agreement (STOPIA), pro-
posto dai P&I Clubs, e prevede soltanto che la discipli-
na, originariamente concepita con caratteristiche con-
trattuali, sia recepita nell’ambito della normativa di dirit-
to uniforme garantendo a essa maggiore certezza in termini
giuridici e un preciso ambito di riferimento. La sola alter-
nativa che gli ambienti dell’industria e dell’assicurazio-
ne marittima si sono dichiarati disponibili ad accettare è
l’avvio di negoziati per un aggiornamento della CLC 1992
al fine di rendere i proprietari di navi responsabili fino a
un determinato importo, a prescindere dalla stazza della
nave coinvolta nello sversamento di idrocarburi, pur nei
limiti dei massimali attualmente in vigore.


Soprattutto sulla scorta delle ultime considerazioni,
resta quindi confermata la sostanziale invalicabilità del
limite globale della responsabilità dei proprietari di navi
di cui alla CLC 1992, e relativi aggiornamenti, ritenendo-
si insufficiente anche l’introduzione di forme di punitive
damages (v. oltre) a loro carico, in caso di non corretto
adempimento dei loro obblighi di garantire la navigabilità
e la sicurezza della nave. Non subisce, pertanto, modifi-
che l’impianto originario della disciplina della limitazio-
ne e canalizzazione della responsabilità del proprietario


di nave né possono prevedersene cambiamenti entro un
ragionevole periodo temporale, nonostante le accese cri-
tiche avanzate al riguardo in varie sedi e tra l’altro con-
divise in ambito europeo. Tra queste, in particolare, la
Commissione Europea, sulla scorta di argomenti di ana-
lisi economica del diritto, non ha avuto esitazione ad
affermare che è proprio il sistema di limitazione della
responsabilità, di per sé, disincentivante rispetto all’a-
dozione di misure preventive degli incidenti marittimi
e/o migliorative della sicurezza della navigazione. Tale
sistema viene addirittura considerato in contrasto con il
principio in virtù del quale è il soggetto che ha provo-
cato l’inquinamento a dover pagare fino a risarcire inte-
gralmente i danni provocati.


Si è addirittura affermato (nella Comunicazione della
Commissione Europea al Parlamento Europeo e al Con-
siglio del 20 dicembre 2002 a seguito dell’incidente della
nave Prestige) che il sistema CLC/Fund garantisce una
vera e propria immunità di fatto non solo ai proprietari
di nave, ma anche agli altri soggetti che a vario titolo
partecipano al rischio della spedizione, nonostante che
essi siano specificamente tenuti a precisi e rigorosi com-
portamenti relativi alla sicurezza della nave (come, per
es., i noleggiatori, i manager, ecc.). Nei confronti di que-
sti ultimi, infatti, risulta possibile solamente la rivalsa da
parte del proprietario della nave e del Fondo (CLC, art.
3, co. 5, e Convenzione Fund, art. 9, co. 1-2); a questo
proposito alcuni Stati hanno dichiarato che tale rivalsa,
di volta in volta, viene esercitata con criteri ritenuti non
sempre rigorosi per varie circostanze e/o valutazioni poli-
tiche oppure squisitamente giuridiche. Tra queste ulti-
me, per es., l’intervenuta prescrizione, le incertezze sulla
giurisdizione competente, le difficoltà nel reperire le
informazioni adeguate, oltreché la durata, l’incertezza e
i costi eccessivi dei relativi procedimenti giurisdiziona-
li, il cui esito è spesso reso irrilevante a causa dell’inter-
venuta insolvenza del soggetto responsabile.


Oltre quanto già indicato, si è osservato in senso con-
trario che un’illimitata responsabilità del proprietario
della nave può essere facilmente elusa attraverso ade-
guate tecniche, quale la normale pratica di costituzione
di single ship company. Pertanto, la certezza di una con-
sistenza finanziaria del proprietario di nave idonea a far
fronte alle sue eventuali responsabilità non può che esse-
re dipendente e garantita dalla sola copertura assicura-
tiva. Tanto più che il sistema assicurativo è anche in grado
di superare agevolmente gli ostacoli giuridici relativi alle
single ship companies in virtù del trattamento riservato,
ai fini assicurativi, a tali società. Esse, infatti, secondo
le regole abitualmente adottate nell’ambito dei P&I, in
quanto appartenenti a un unico gruppo, sono considera-
te come una single fleet nel calcolo dei premi assicura-
tivi e solidalmente responsabili per tutte le obbligazioni
da esse individualmente assunte e/o a esse individual-
mente riconducibili.
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L’effettivo adempimento da parte del proprietario di
nave agli obblighi risarcitori è, quindi, collegato a un
efficiente e affidabile sistema assicurativo. E in que-
st’ottica la previsione di precisi limiti quantitativi è asso-
lutamente ineludibile. Entro tali limiti deve, quindi, esse-
re necessariamente ricondotta anche la proposta di intro-
durre punitive damages a carico dei vari soggetti coinvolti
nelle responsabilità relative a un incidente marittimo.
Essa, infatti, può concretamente operare con effettività
soltanto attraverso i meccanismi convenzionali della
mutualità assicurativa. Ma soprattutto si è posto in rilie-
vo che il sistema di canalizzazione della responsabilità
nei confronti del solo proprietario della nave, entro pre-
cisi limiti quantitativi, è l’unico coerente con la respon-
sabilità oggettiva posta a suo carico in quanto «it would
be inconsistent with the concept of strict liability for a
second party to be liable outside the Convention in add-
ition the statutory party», come è stato osservato duran-
te lo svolgimento dei lavori preparatori. Inoltre, tale siste-
ma ha il vantaggio di evitare dannose ed eventualmente
contraddittorie duplicazioni di procedimenti con relati-
vi aumenti, tra l’altro, dei costi legali e assicurativi.


Nella prospettiva ora indicata, comunque, non stu-
pisce che la copertura assicurativa del proprietario della
nave impiegata nel trasporto di idrocarburi sia conside-
rata come obbligatoria (CLC, art. 7, co. 1) e debba esse-
re debitamente certificata e operata da un affidabile siste-
ma assicurativo. Essa, infatti, costituisce l’unica reale
certezza della solvibilità del proprietario di nave per i
pagamenti relativi alla sua responsabilità nei termini pre-
visti dalla CLC. Non stupisce neppure che sia garantita
alle vittime da inquinamento la possibilità di far valere
le pretese per il risarcimento dei danni subiti direttamente
dal soggetto che ha provveduto alla copertura assicura-
tiva o che ha fornito la corrispondente garanzia finan-
ziaria (CLC, art. 7, co. 8), i cui contenuti sono indero-
gabilmente e dettagliatamente previsti dalla stessa nor-
mativa di diritto uniforme (CLC, art. 7, co. 2). Infatti, lo
scopo della disciplina prevista dalla CLC è garantire l’ef-
fettività del risarcimento del danno da inquinamento
marino per trasporto di idrocarburi riconducibile alla
responsabilità obiettiva e canalizzata del proprietario
della nave che, in difetto di adeguata garanzia, è facil-
mente elusa.


10.4.4 La progressiva conferma 
del criterio 
della responsabilità
oggettiva del proprietario
della nave e dei limiti a essa


Le ultime considerazioni sono state ribadite anche in oc-
casione delle revisioni che hanno condotto alle Convenzio-
ni CLC e Fund del 1992 e ai loro ulteriori aggiornamenti.


Esse sono tuttora condivise, come è emerso, sia pure
con qualche maggiore incertezza, anche in seguito alle
recenti novità adottate nell’ambito delle Risoluzioni
IMO del 2000 e del 2003. Le critiche e le obiezioni for-
mulate al riguardo, e richiamate sinteticamente in pre-
cedenza, in tali occasioni non hanno trovato adeguate
risposte per ragioni prevalentemente pragmatiche. Nes-
sun dubbio, quindi, e nessuna incertezza intaccano la
coerenza con le prevalenti indicazioni della comunità
internazionale, e degli ambienti al riguardo interessati,
riguardo al sistema della responsabilità obiettiva e cana-
lizzata sul proprietario della nave, garantito da assicu-
razione obbligatoria e completato dall’intervento inte-
grativo del Fondo IOPC e del Fondo Supplementare,
secondo il principio in virtù del quale where liability
under CLC ends, IOPC Fund’s liability begins. Con la
precisazione, peraltro, che l’obbligo di indennizzo a cari-
co del Fondo IOPC e del Fondo Supplementare sussiste
anche negli eccezionali casi in cui la responsabilità del
proprietario della nave è esclusa ai sensi della Conven-
zione CLC: e cioè, come già precisato nelle pagine pre-
cedenti, allorché il danno è provocato da una guerra o
da una calamità naturale, da un comportamento inten-
zionale di soggetti terzi o da comportamenti colpevoli
di uno o più Stati nella manutenzione dei fari o degli
altri ausili alla navigazione.


Maggiori dubbi si sono manifestati, come risulta da
quanto innanzi esposto e dal dibattito apertosi in ambi-
to europeo e nelle appropriate sedi internazionali (soprat-
tutto in sede IMO), in materia di: mantenimento di limi-
ti assolutamente invalicabili per il proprietario di nave
pur in presenza di suoi comportamenti gravemente col-
pevoli, ma non di tale gravità da superare i vincoli nor-
mativi attualmente richiesti; possibilità da parte dei dan-
neggiati di ottenere il risarcimento dei danni da altri sog-
getti per loro eventuali responsabilità relative a carenze
nella gestione della nave e della sua sicurezza; estensio-
ne della nozione di danno risarcibile con particolare rife-
rimento al danno ambientale. In realtà, si tratta di argo-
menti, da sempre oggetto di discussione, sui quali, allo
stato, si sono consolidate scelte normative nelle CLC
1969 e 1992, oltreché nelle Convenzioni Fund 1971 e
1992, cui si è unito un parallelo e altrettanto significati-
vo apporto giurisprudenziale che ha confermato, e per
nulla scalfito, l’impianto originario del sistema CLC/Fund,
salvo alcuni opportuni adeguamenti e l’incremento dei
valori relativi ai limiti di responsabilità dei proprietari
di navi e degli indennizzi del Fondo.


Con riferimento a quanto sopra osservato, l’evolu-
zione della disciplina ha progressivamente rafforzato la
sostanziale invalicabilità dei massimi importi previsti
relativamente alla responsabilità del proprietario di nave.
Essa, infatti, a seguito delle modifiche, tuttora operanti,
adottate in occasione della CLC 1992, prevede che il
limite della responsabilità del proprietario di nave può
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essere superato solamente in virtù della prova di una sua
condotta qualificabile come «wilful or reckless action
or omission»; pertanto, attraverso la prova che il danno
sia risultato «from his personal act or omission with the
intent to cause such damage or recklessly and with know-
ledge that such damage would probably result» (CLC
1992, art. 5, co. 2).


Si è trattato di un’evoluzione normativa che, a fron-
te del progressivo incremento dei limiti quantitativi della
responsabilità del proprietario di nave, nella misura già
precisata, ha comportato l’adozione di un maggiore rigo-
re nella prova delle circostanze che consentono di supe-
rare tali limiti. Non è, infatti, più sufficiente provare la
faute personnelle (actual fault or privity) del proprieta-
rio di nave per escludere l’operatività del limite di respon-
sabilità, come era previsto dalla CLC 1969. Si dovrà,
invece, provare che il proprietario della nave abbia tenu-
to una condotta intenzionalmente lesiva o quanto meno
temeraria, incurante delle possibili conseguenze che da
essa avrebbero potuto derivare pur essendo accompa-
gnata dalla previsione dell’evento dannoso. Al riguardo,
i tentativi di precisare e di estendere tale nozione di azio-
ne temeraria, al fine di comprendere in essa quanto meno
i casi in cui l’incidente è provocato da uno structural
defect of the vessel, sono risultati fino a ora, del tutto
privi di successo. Né sembra ragionevole ritenere che
l’attuale formulazione della CLC, art. 5, co. 2, consen-
ta un’interpretazione estensiva nel senso ora indicato; e
tanto meno ne è possibile un’interpretazione volta a rimet-
tere al proprietario della nave la prova negativa di tale
circostanza per evitare di essere imputato di aver tenuto
consapevolmente un comportamento temerario.


Il sistema relativo al limite posto dalla CLC 1992 alla
responsabilità del proprietario di nave, alle eccezionali
circostanze che ne consentono il superamento e al fun-
zionamento dell’onere della prova è risultato, quindi, un
limite sostanzialmente unbreakable, introdotto proprio
al fine di evitare i rischi che le interpretazioni estensive
della nozione di actual fault or privity, avanzate in alcu-
ne giurisdizioni durante la vigenza della CLC 1969, potes-
sero provocare effetti eccessivamente penalizzanti a cari-
co del proprietario di nave e al tempo stesso gravi incer-
tezze e disuniformità di applicazione. Ciò, d’altronde, è
stato apertamente riconosciuto dallo stesso Fondo in uno
specifico studio (con raccolta della pratica giurispru-
denziale e amministrativa più rilevante al riguardo) con-
dotto sin dagli anni Ottanta. Come già accennato, si è
preferito pertanto aumentare, nei limiti delle possibilità
riconosciute dal mercato assicurativo, l’importo del mas-
simale della responsabilità del proprietario della nave e
garantire al tempo stesso maggiore certezza, rigore e
uniformità applicativa alle situazioni soggettive che ne
consentono il superamento. Tale evoluzione, tuttavia, ha
reso sempre più difficile (anzi, praticamente impossibi-
le) ottenere risarcimenti oltre il limite quantitativo ora


indicato, in quanto le circostanze che ne consentono il
superamento sono sempre più eccezionali e restrittive e
sempre più onerosa è la prova che viene posta a carico
dei danneggiati.


Pertanto in questa prospettiva e con tale consapevo-
lezza, al fine di disincentivare l’utilizzo di navi non ade-
guatamente costruite rispetto ai migliori parametri di
sicurezza, le misure più ragionevoli tra quelle proposte
sembrano essere non già gli sforzi interpretativi rivolti
a estendere le nozioni di wilful or reckless action or omis-
sion, che potrebbero avere effetti negativi anche rispet-
to all’estensione della copertura assicurativa, ma piutto-
sto specifiche azioni volte a introdurre, con riferimento
ad alcune categorie di navi (da definire sub-standard
rispetto a ottimali criteri di sicurezza secondo criteri
oggettivi), sia limiti maggiori di responsabilità a carico
dei loro proprietari, sia maggiori oneri contributivi al
Fondo e al Fondo Supplementare da parte dei cargo
owners che hanno accettato il rischio del loro impiego.


Confermata l’utilità del sistema di canalizzazione
della responsabilità sul solo proprietario della nave, si è
esclusa, pertanto, qualsiasi possibile azione diretta da
parte dei danneggiati nei confronti di altri soggetti coin-
volti nella gestione della nave o in attività relative alla
sua spedizione, il cui comportamento colpevole possa
aver eventualmente concorso a provocare il danno. Gli
argomenti tradizionalmente invocati a difesa di tale siste-
ma sono stati, infatti, a più riprese affermati con suc-
cesso, evidenziandosi soprattutto che la canalizzazione
della responsabilità, congiunta alla responsabilità ogget-
tiva, del proprietario della nave costituisce sufficiente,
ed economicamente efficiente, garanzia di certezza, chia-
rezza e celerità nell’ottenimento del risarcimento dei
danni a favore di coloro che li hanno subiti. In tal senso
queste considerazioni non sono state superate dalle pur
accese e sempre più frequenti critiche, già ricordate, e
invocate nei confronti di tale sistema.


Anzi, le modifiche apportate dalla CLC 1992 al testo
originario della CLC 1969 hanno ulteriormente raffor-
zato i principii alla base della canalizzazione esclusiva
della responsabilità nei confronti del proprietario di nave,
estendendo la conseguente immunità nei confronti di
pretese dei terzi danneggiati a un più ampio ambito sog-
gettivo rispetto a quello originariamente previsto. Si
pensi, per es., ai soggetti che a vario titolo collaborano
o erogano i servizi a favore della nave. Originariamen-
te (nella CLC 1969), l’esenzione introdotta al riguardo,
relativamente a qualsiasi azione per danni da inquina-
mento da parte di terzi danneggiati, era stata prevista
esclusivamente a favore dei servants and agents of the
owner, mentre in seguito (nella CLC 1992) è stata este-
sa a favore di qualsiasi «person who, not being a mem-
ber of the crew, performs services for the ship» (CLC
1992, art. 3, co. 4, b). Risultano dunque condivise le
indicazioni a suo tempo formulate dal Legal Committee
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dell’IMO, che sono tanto più rilevanti e significative se,
come pare corretto, l’ambito soggettivo di cui alla cita-
ta disposizione si deve intendere esteso non soltanto alle
persone fisiche, ma anche alle persone giuridiche che a
vario titolo rendono servizi a favore della nave (secon-
do quanto le stesse disposizioni della CLC, e in parti-
colare le altre disposizioni del citato art. 3, co. 4, sem-
brano confermare).


Nonostante le precisazioni ora indicate, permangono
tuttavia gravi incertezze applicative in merito alle con-
dizioni e ai limiti entro i quali è consentita l’operatività
della disciplina in esame. Per es., con specifico riferi-
mento a quanto indicato a proposito degli erogatori di
servizi alla nave, è tuttora incerto se alcuni di essi, e in
particolare le società di classificazione delle navi, siano
compresi nell’ambito di tale categoria di soggetti ai fini
di cui all’art. 3, co. 4. Inoltre è anche incerto se, in gene-
rale, l’azione di rivalsa esperibile nei loro confronti possa
essere esclusivamente fondata in virtù di un titolo con-
trattuale, con tutte le eventuali limitazioni ed esoneri al
riguardo previsti, oppure possa essere anche di tipo extra-
contrattuale. A favore della prima soluzione è chiara-
mente orientata la giurisprudenza statunitense, spagno-
la e britannica che esclude azioni di rivalsa a prescinde-
re dal loro fondamento su un rapporto contrattuale o
quanto meno ‘quasi contrattuale’. E in particolare, a que-
sto riguardo, un atteggiamento molto rigoroso e garan-
tista, con specifico riferimento alla prova della respon-
sabilità dei soggetti erogatori di servizi, e tra essi da parte
delle società di classificazione, è la posizione assunta
dalla giurisprudenza britannica. In una direzione par-
zialmente diversa sono, invece, orientate alcune deci-
sioni di merito pronunciate in Francia e in Italia.


Appare quindi evidente come, nonostante la pro-
gressiva elaborazione normativa, tuttora sussistano non
solo alcune incertezze su importanti, anche se apparen-
temente secondari, aspetti di politica legislativa da segui-
re a livello internazionale, ma anche gravi disparità di
applicazione della normativa di diritto uniforme e signi-
ficative manifestazioni giurisprudenziali che evidenzia-
no trattamenti differenti di situazioni sostanzialmente
identiche (per es., nell’ambito degli erogatori dei servi-
zi alla nave), con rischi di possibili gravi vizi di legitti-
mità, anche di ordine costituzionale, della relativa nor-
mativa qualora tali disparità di trattamento dovessero
concretamente emergere ed essere fatte valere nelle oppor-
tune sedi.


Ciò non significa, comunque, che gli erogatori di ser-
vizi a favore dei proprietari di navi possano godere di un
trattamento tale da comportare un assoluto esonero da
responsabilità anche in presenza di un loro comporta-
mento negligente che abbia provocato o concorso a pro-
vocare l’incidente. Infatti, in tal caso, è ben vero che i
terzi danneggiati non potranno agire nei loro confronti,
ma è altrettanto vero che il proprietario della nave e il


Fondo, qualora debbano intervenire per integrare il limi-
te della responsabilità del proprietario della nave, avran-
no la possibilità di agire in rivalsa nei loro confronti (CLC
1992, art. 3, co. 5).


In ogni caso la responsabilità oggettiva del proprie-
tario di nave non opererà nel caso in cui tali soggetti, non-
ché più in generale qualsiasi altro soggetto nei confron-
ti del quale è preclusa l’azione diretta da parte dei terzi
danneggiati in presenza delle circostanze che giustifica-
no la canalizzazione della responsabilità nei confronti del
proprietario di nave, ai sensi dell’articolo in esame, aves-
sero agito with the intent to cause [the] damage. Pertan-
to, questi saranno considerati direttamente responsabili
nei confronti dei terzi danneggiati, che potranno agire
direttamente nei loro confronti non ostando al riguardo
alcuna disposizione della CLC o della Convenzione Fund.


10.4.5 Le nozioni 
di danno risarcibile
e di nave rilevanti ai fini
dell’applicazione della
normativa internazionale


Anche con riferimento alla nozione di danno risarcibi-
le, l’evoluzione del sistema CLC/Fund 1992 ha cercato
di precisare meglio alcuni incerti contenuti normativi
ampliandone progressivamente l’ambito oggettivo, in
coerenza con le indicazioni avanzate in varie sedi.


Infatti, si è chiarito in primo luogo (CLC 1992, art. 1,
co. 6) che per pollution damages si intendono non solo
i ‘danni fisici’ provocati dalla fuoriuscita di idrocarbu-
ri, come si affermava nella CLC 1969, ma qualsiasi altro
tipo di danno e in particolare il danno ambientale, la
misura del cui risarcimento è, peraltro, limitata ai soli
«costs of reasonable measures of reinstatement actually
undertaken or to be undertaken» e ai «costs of prevent-
ive measures and further loss or damage caused by pre-
ventive measures». Il danno ambientale è stato quindi
ricompreso nei danni risarcibili, seppur limitatamente
alle misure di ripristino ambientale effettivamente adot-
tate o da adottarsi secondo criteri di ragionevolezza e ai
costi provocati dalle misure volte a escludere o mini-
mizzare una grave e imminente minaccia di danno da
inquinamento a seguito di sversamento di idrocarburi in
occasione del loro trasporto marittimo. Restano pertan-
to esclusi, con conseguente insoddisfazione manifesta-
ta da più parti, gli ulteriori e più gravi danni all’ambiente
che non sono indennizzabili attraverso ragionevoli misu-
re volte a riportarlo all’originaria configurazione. Si rile-
va, infatti, la non adeguatezza, o addirittura la contrad-
dittorietà, del sistema CLC/Fund 1992 nel considerare
il danno biologico all’ambiente marino non risarcibile
proprio quando è talmente importante da essere inesti-
mabile, perché irrecuperabile.
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Per quanto riguarda, invece, gli altri danni econo-
mici diversi da quelli ‘fisici’ provocati da sversamento
di idrocarburi, è soprattutto il criterio di causalità che
dovrà essere adeguatamente impiegato al fine di ricon-
durre un determinato effetto economico negativo nel-
l’ambito della nozione di pollution damage, rilevante
per l’applicazione del sistema CLC/Fund 1992. Si è così
precisato, nella prospettiva ora indicata, cosa si deve
intendere per reasonable degree of proximity, tra effet-
to inquinante e perdita economica da esso dipendente.
Si tratta di provare, di volta in volta, oltre alle normali
circostanze che giustificano la risarcibilità della cosid-
detta economic loss, la specifica dipendenza e il colle-
gamento geografico della perdita subita dai soggetti che
svolgono una determinata attività economica rispetto
all’inquinamento intervenuto. Al riguardo si dovrà, per
es., tenere conto della misura in cui l’impresa danneg-
giata è effettivamente dipendente dall’utilizzo delle spe-
cifiche risorse ambientali che hanno risentito di tale
fenomeno e dell’impossibilità di giovarsi, secondo para-
metri di ragionevolezza, di risorse alternative: in breve,
della misura in cui l’area geografica inquinata costitui-
sce effettivamente parte integrante dell’attività del sog-
getto danneggiato e viceversa.


In ogni caso, oltre agli aspetti di cui ai precedenti
paragrafi che riguardano profili interpretativi diretta-
mente incidenti sulle scelte di fondo operate dal sistema
CLC/Fund 1992, molti altri problemi interpretativi risul-
tano tuttora aperti o quantomeno non completamente ri-
solti con riferimento a disposizioni che possono appari-
re di rilevanza minore, ma che in realtà producono effet-
ti particolarmente significativi. Tra essi, per es., resta
tuttora assai dibattuta la stessa nozione di nave da impie-
gare ai fini dell’applicazione della disciplina conven-
zionale, pur in presenza dei notevoli chiarimenti già ope-
rati al riguardo nella CLC 1992 rispetto alla CLC 1969. 


Si tratta, in particolare, dei casi in cui la fuoriuscita
di idrocarburi proviene da costruzioni dotate di tutte le
caratteristiche di una nave per il trasporto di idrocarbu-
ri, ma temporaneamente destinate a floating oil recovery
and separating unit. La posizione espressa al riguardo
dal Fondo è nel senso di comprendere anche questi casi
nella nozione di nave e, pertanto, di ritenere applicabile
anche a essi la normativa in esame, sulla base di un’in-
terpretazione funzionale che ne consente, appunto, un’ap-
plicazione estensiva. Si intende, in tal modo, garantire,
nella massima misura possibile, certezza di risarcimen-
to del danno alle vittime da inquinamento marino pro-
vocato da sversamento di idrocarburi e di pagamento del-
l’indennizzo dovuto a favore di coloro che hanno con-
tribuito a prevenirne gli effetti. Si deve, comunque, trattare
di sversamento di idrocarburi presenti in cargo tanks uti-
lizzabili per il loro trasporto marittimo, a prescindere
dalla circostanza che al momento della fuoriuscita degli
idrocarburi tali navi non fossero impiegate in operazioni


di effettivo trasporto, ma soltanto in operazioni di recei-
ving and separating unit.


A maggior ragione, l’accennata interpretazione fun-
zionale si applica anche ai casi di cargo tanks che si tro-
vino a stazionare in porto avendo terminato le opera-
zioni di scarico di idrocarburi, ma contengano ancora
residui degli idrocarburi trasportati. Tale situazione,
infatti, presenta una ancor maggiore pericolosità dei
possibili effetti dipendenti dal rischio di inquinamento
rispetto a quelli relativi alla fase di esecuzione del tra-
sporto marittimo di idrocarburi; in questo caso, infatti,
la nave si trova in aree vitali e particolarmente sensibi-
li dell’ambiente marino, quali sono sicuramente i porti.
Analoghe considerazioni sono state formulate non solo
dal Direttore, ma anche dal Comitato Esecutivo del
Fondo, che, proprio in tale occasione, ha tenuto a richia-
mare al riguardo la sua funzione di interprete autore-
vole (se non addirittura autentico) della disciplina con-
venzionale (come è stato riconosciuto dalla Risoluzio-
ne 8 del maggio 2003), dalla quale gli Stati contraenti,
e in particolare i loro organi giurisdizionali e ammini-
strativi, non possono prescindere.


10.4.6 La Bunker Convention 


In realtà, la problematica da ultimo indicata in merito
alla nozione di nave, rilevante ai fini dell’applicazione
della CLC 1992, è destinata a essere in grande misura
superata nel momento in cui detto sistema CLC 1992
sarà condiviso da un numero adeguato di Stati che, al
tempo stesso, abbiano ratificato l’International Con-
vention on Liability for Bunker Oil Pollution Damage
(la cosiddetta Bunker Convention), adottata in sede IMO
dal marzo 2001, consentendone così l’entrata in vigore.
In essa, infatti, si disciplinano, secondo principii e cri-
teri analoghi a quelli adottati in ambito CLC, le respon-
sabilità e i criteri di risarcimento dei danni provocati da
sversamento di idrocarburi per opera di tutte quelle navi
che non aderiscono alla CLC. In tal senso le due Con-
venzioni, orientate secondo una disciplina sostanzial-
mente coincidente, risultano reciprocamente esclusive e
complementari e idonee pertanto a regolare gli effetti di
qualsiasi situazione di fuoriuscita di idrocarburi da qual-
siasi tipo di nave e le conseguenti responsabilità in base
agli stessi principii adottati nella corrispondente disci-
plina giuridica di volta in volta applicabile, secondo le
circostanze del caso.


La Bunker Convention ha tenuto conto dell’esigen-
za di dare un’adeguata disciplina anche alle situazioni di
incertezza normativa relativa a sversamenti da navi non
destinate al trasporto di idrocarburi (secondo la defini-
zione CLC 1992). Tali incidenti, infatti, risultano essere
numericamente assai frequenti e, quantomeno nella loro
globalità, altrettanto gravi rispetto a quelli provocati dal
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trasporto di idrocarburi. Anzi, in alcuni casi, si è osser-
vato che il danno da inquinamento marino relativo a
bunker spill risulta addirittura più grave, a causa delle
caratteristiche fisiche particolarmente resistenti ai trat-
tamenti disinquinanti degli idrocarburi utilizzati come
combustibili rispetto al greggio trasportato. Tanto che in
alcuni Stati (come, per es., è avvenuto sin dal 1980 negli
Stati Uniti con l’adozione dell’Oil Pollution Act) si è da
tempo assimilato, in virtù di misure normative unilate-
rali, il regime giuridico della responsabilità da sversa-
mento di idrocarburi relativi a navi impiegate per il loro
trasporto a quello provocato da qualsiasi altra nave.


La Bunker Convention conferma, quindi, il criterio
della responsabilità canalizzata e oggettiva del proprie-
tario della nave anche per i bunker spills da quest’ulti-
ma provocati. Inoltre, le eccezionali cause esonerative
che possono essere invocate al riguardo sono indicate
secondo criteri particolarmente rigorosi nella stessa logi-
ca di cui alla CLC e all’analoga normativa uniforme della
responsabilità per trasporto marittimo di cose pericolo-
se (International Convention on Liability and Compen-
sation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea, nota come
HNS Convention del 1996).


Peraltro, la responsabilità oggettiva non è canalizza-
ta esclusivamente sul proprietario della nave (registered
owner), ma è estesa anche al bareboat charterer, man-
ager and operator of the ship. Alcuni Stati auspicano che
lo stesso dovrebbe avvenire anche a proposito della CLC;
l’art. 3, co. 2, prevede infatti che nei casi in cui vi siano
più soggetti responsabili «their liability shall be joint and
several». Tale soluzione, ispirata al modello statuniten-
se e sollecitata dalle pressioni europee verso un maggior
coinvolgimento nelle responsabilità da inquinamento
marino delle persone ora indicate, è stata soprattutto giu-
stificata dalla mancanza di una Convenzione comple-
mentare alla Bunker Convention, analoga alla Conven-
zione Fund rispetto alla CLC. Inoltre, statisticamente, i
danni provocati da bunker spill sono maggiormente col-
legati con le modalità operative della nave, affidate in
particolare al charterer o al manager, piuttosto che con
le carenze strutturali della nave, della cui mancanza è
garante il proprietario anche nei confronti dei charterer.
Pertanto, è risultato naturale e più appropriato non pre-
scindere, a favore dei danneggiati, dal diretto coinvolgi-
mento di coloro ai quali è affidata la gestione ordinaria
e quotidiana dell’esercizio della nave (operator, char-
terer e manager della nave). È ben vero che la soluzione
ora indicata presenta notevoli inconvenienti applicativi
e può provocare duplicazione di costi assicurativi, oltre-
ché conflitti tra assicuratori nella distribuzione del dan-
no. Tanto più che non sono direttamente previste dalla
normativa uniforme le modalità applicative del regime
della solidarietà dei vari corresponsabili in funzione del-
le differenti situazioni e a seconda del grado del loro


coinvolgimento nell’inquinamento. È ragionevole, dun-
que, ritenere che la disciplina al riguardo applicabile sarà
quella stabilita sulla base delle disposizioni della lex fori,
con evidenti incertezze e difformità di applicazione.


Tale difformità, peraltro, è potenzialmente destinata
a prodursi anche con riferimento alla responder immun-
ity che, come già accennato a proposito della CLC 1992,
è destinata a operare in linea di principio a favore di colo-
ro che intervengono in occasione delle operazioni di soc-
corso e/o disinquinamento, e più in generale a favore dei
servants or agents dei vari soggetti considerati responsa-
bili secondo il criterio della citata responsabilità oggetti-
va e solidale canalizzata. Della estensione di tale respond-
er immunity, peraltro, non vengono esattamente delineati
i confini nella normativa di diritto uniforme. È ragione-
vole ritenere, ancora una volta, che sia la disciplina pre-
vista nei singoli ordinamenti statali a dover essere appli-
cata ed è auspicabile che una specifica ed espressa indi-
cazione venga operata al riguardo dai vari Stati al
momento del deposito del loro strumento di ratifica, co-
me d’altronde è stato auspicato in una risoluzione adot-
tata in proposito in ambito IMO.


D’altro canto, un’ancora maggiore incertezza è dovu-
ta al rinvio operato agli ordinamenti nazionali di volta
in volta interessati all’applicazione del regime giuridi-
co previsto nella Bunker Convention, anche con speci-
fico riferimento al limite della responsabilità dei sog-
getti che devono rispondere dei danni da bunker spill.
Infatti, la Bunker Convention volutamente non provve-
de a stabilire una specifica limitazione di responsabi-
lità e tanto meno specifici valori a questo fine. Si limi-
ta, infatti, soltanto a non pregiudicare e a rinviare all’ap-
plicazione dei limiti di responsabilità di volta in volta
determinati secondo il regime giuridico di diritto comu-
ne o uniforme vigente nella lex fori (Bunker Conven-
tion, art. 6). Tale regime, pertanto, potrà essere quello
previsto dalla normativa uniforme sulla limitazione della
responsabilità relativa ai maritime claims (e in partico-
lare nelle relative Convenzioni del 1957 e del 1976),
oppure quello della CLC 1992 in quegli Stati che ne
hanno esteso il regime anche ai bunker spills (come è
avvenuto per il Regno Unito e il Canada), oppure quel-
lo degli Stati che hanno specificamente previsto un regi-
me ad hoc per i bunker spills (come si verifica per gli
Stati Uniti), o quello di Stati (come si verifica per la Ci-
na) che non prevedono alcun limite al risarcimento rela-
tivo a fenomeni di inquinamento.


Evidentemente, la Bunker Convention non contri-
buisce a fornire regole uniformi in merito ai limiti quan-
titativi della risarcibilità dei danni provocati da bunker
spill. Ragioni di coerenza con il sistema CLC portano,
peraltro, a condividere l’auspicio che gli Stati si pon-
gano l’obiettivo di adottare per la Bunker Convention
lo stesso limite previsto nella CLC, anche per garanti-
re tra la Bunker Convention e la CLC quella continuità
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normativa volta a superare le eventuali difformità che
possono derivare dalle tuttora esistenti incertezze, sopra
accennate, in merito alla nozione di nave, rilevante ai
fini di stabilire l’ambito oggettivo di applicazione del-
la CLC.


Tanto più che il rinvio alla normativa uniforme sulla
limitazione della responsabilità relativa ai maritime claims
delle Convenzioni del 1957 e del 1976 rischia (quanto
meno nello stato attuale) di essere inadeguata, in quan-
to essa contiene una lista esaustiva delle sole pretese cre-
ditorie che possono giovarsi del regime di limitazione e
tra esse non è facile individuare quelle che consentano
di ricomprendere tutti i vari aspetti del pollution dam-
age riconducibili a bunkers spills: solo i danni ricondu-
cibili a un danno fisico della proprietà di beni e ad alcu-
ni costi provocati da tali sversamenti possono, infatti,
ritenersi sicuramente compresi nella elencazione previ-
sta dalle Convenzioni ora indicate.


10.4.7 Il rapporto tra la Bunker
Convention e la disciplina
relativa alla limitazione
della responsabilità 
per maritime claims


Nella situazione attuale sussiste il rischio che negli Stati
contraenti delle Convenzioni del 1957 e del 1976 i pol-
lution damages provocati da bunker spills non ricom-
presi in queste categorie debbano essere integralmente
risarciti. Solamente l’entrata in vigore e l’operatività,
nell’ambito della lex fori, del Protocollo del 1996 alla
ricordata Convenzione del 1976 sulla limitazione della
responsabilità relativa ai maritime claims potrà elimina-
re tale rischio; in tale Protocollo è espressamente previ-
sta, infatti, la limitazione della responsabilità con riferi-
mento a tutti i vari aspetti del pollution damage, anche
se relativi a bunker spills.


Pur consapevoli di tale possibilità gli Stati hanno
consentito e favorito il rinvio al regime giuridico della
disciplina generale sulla limitazione della responsabi-
lità relativa ai maritime claims al fine di ridurre la costi-
tuzione di più fondi, oltre quelli già previsti nelle Con-
venzioni CLC/Fund 1992, riguardanti il risarcimento
dei danni. Tanto più che la stessa normativa della Con-
venzione sulla limitazione della responsabilità relativa
ai maritime claims del 1976 e il Protocollo del 1996 pre-
vedono l’istituzione di differenti fondi per tipologia di
maritime claims, a seconda del tipo di danni o dei vari
eventi che li hanno provocati in occasione della spedi-
zione marittima. In quest’ottica, la soluzione adottata
appare ragionevole nel caso in cui la Bunker Convention
operi contestualmente o successivamente all’entrata in
vigore del Protocollo del 1996 relativo alla Convenzio-
ne sulla limitazione della responsabilità per maritime


claims del 1976 e, pertanto, siano contestualmente effi-
caci entrambi gli strumenti normativi.


Gli importi dovuti, quantomeno nei limiti ora indi-
cati, dovranno comunque essere assistiti da un’adegua-
ta copertura assicurativa o garanzia finanziaria, secon-
do quanto previsto nell’art. 7, co. 1, della Bunker Con-
vention. Tale assicurazione, peraltro, è richiesta soltanto
al registered shipowner (e non già agli altri correspon-
sabili) e dovrà essere integrata da un certificato emesso
da parte dello Stato della bandiera della nave se con-
traente della Bunker Convention o, per proprio conto, da
uno Stato contraente di tale Convenzione (qualora lo
Stato della bandiera non ne sia parte) e in virtù di tale
certificato dovrà essere attestata la validità e la vigenza
della copertura assicurativa o della garanzia finanziaria
(Bunker Convention, art. 7, co. 2). In tal modo sarà pos-
sibile invocare l’intervento dello Stato che ha emesso il
certificato al fine di correggere situazioni sopravvenute
che inducano a ritenere che l’assicuratore o il garante
non siano più in grado di adempiere agli obblighi assun-
ti (Bunker Convention, art. 7, co. 9).


Naturalmente, il livello di responsabilità che dovrà
essere garantito dall’assicurazione o dalla garanzia finan-
ziaria è quello applicabile anche al limite (e ai criteri di
distribuzione di tale importo nei confronti di eventuali
altri crediti concorrenti), da determinarsi secondo la disci-
plina in vigore nello Stato in cui si è provocato il danno,
con le incertezze innanzi indicate. Pertanto, solo qualo-
ra non operi la normativa di diritto uniforme sulla limi-
tazione relativa ai maritime claims, non sia applicabile
la disciplina della lex fori e le norme di diritto interna-
zionale privato rinviino alla legge della bandiera della
nave, potrà rilevare quanto previsto al riguardo dalla
disciplina dello Stato nazionale della nave da cui pro-
vengono i bunker spills.


Lo stesso modello di certificato adottato dalla Con-
venzione si limita, così, a garantire che la polizza assi-
curativa sia valida ed efficace, oltreché in grado di rispon-
dere alle caratteristiche descritte nella disciplina appli-
cabile ai sensi dell’art. 7, co. 1, della Bunker Convention,
senza indicare un preciso importo e una specifica disci-
plina al riguardo applicabile. In ogni caso, l’importo mas-
simo che potrà essere richiesto all’assicuratore o al garan-
te non potrà superare il valore dello specifico property
fund previsto dal già citato Protocollo del 1996 alla Con-
venzione sulla limitazione della responsabilità per mari-
time claims (Bunker Convention, art. 7, co. 1). Inoltre,
i danneggiati, entro tali limiti e secondo gli stessi prin-
cipii adottati per la CLC, potranno far valere direttamente
le loro pretese nei confronti della compagnia di assicu-
razione o del soggetto che ha rilasciato la garanzia finan-
ziaria. In tal caso, peraltro, questi ultimi potranno far
valere tutte le difese invocabili dal proprietario della nave,
con le sole eccezioni dipendenti dall’eventuale stato deri-
vante da una procedura di insolvenza, adottata nei suoi
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confronti, ma con la possibilità di escludere l’obbligo di
corrispondere l’indennizzo assicurato o garantito se il dan-
no da inquinamento risulta provocato da wilful miscon-
duct del proprietario della nave.


10.4.8 Considerazioni conclusive 
e prospettive evolutive 
del sistema


Il regime giuridico relativo alla responsabilità per inqui-
namento marino da idrocarburi che risulta dal sistema di
diritto uniforme innanzi descritto, nonostante le critiche
rivolte ad alcuni aspetti della relativa disciplina, appare
allo stato difficilmente modificabile, quanto meno nei
principii che ne costituiscono il fondamento. Tanto più
che qualsiasi modifica volta a superare i limiti alla respon-
sabilità dei proprietari di nave in presenza di un qual-
siasi comportamento gravemente colpevole loro impu-
tabile dovrebbe essere in ogni caso garantita da coper-
tura assicurativa e dalla relativa responsabilità solidale
dei charterer, manager, ecc., con inevitabile notevole
aumento dei prezzi dei prodotti petroliferi al consumo.
Effetto che si desidera, invece, evitare.


Si tratta, allora, di cercare di prevenire gli incidenti
nell’ambito della disciplina attualmente vigente, adot-
tando una più rigorosa ed effettivamente uniforme rego-
lazione del mercato dei trasporti marittimi di idrocarbu-
ri e incentivando sia la sicurezza e i relativi controlli, sia
il senso di responsabilità sociale delle imprese a vario
titolo coinvolte in questo settore. A questo proposito, per-
tanto, sul piano del diritto privato, l’adozione di appro-
priati codici di condotta e le possibilità (secondo le tec-
niche consentite in ambito assicurativo) di controllarne
l’effettiva applicazione sanzionandone la violazione anche
piercing the corporate veil dovrebbero essere adeguata-
mente impiegate. In tal senso, dovrebbero essere aumen-
tate misure sanzionatorie e, quantomeno, disincentivan-
ti da porre a carico dei proprietari di navi che, non adot-
tando le best practices, creano le condizioni per favorire
il rischio di inquinamento marino da idrocarburi. Per-
tanto, l’obbligo dei proprietari di navi di dotarsi di un’a-
deguata assicurazione ai sensi della CLC dovrebbe com-
portare sia un regime più rigoroso a loro carico, sia un
costo dei premi assicurativi maggiormente collegato alle
potenzialità di rischio da essi effettivamente creato attra-
verso l’eventuale impiego di navi non ottimali.


Sotto un differente profilo, è anche auspicabile l’im-
piego con maggiore intensità delle tecniche offerte dallo
sviluppo della tecnologia per soddisfare l’onere della
prova di un comportamento wilful or reckless da parte
del proprietario della nave e delle possibilità offerte dal
sistema assicurativo per piercing the corporate veil delle
single ship companies. E tanto più l’impiego delle tec-
niche ora indicate appare essenziale allorché si tratta di


ricondurre bunker or oil spills alla responsabilità di una
specifica nave e di rendere effettive le relative sanzioni
e responsabilità nei suoi confronti.


Peraltro, al fine di rendere completo il sistema in
esame, è essenziale anche l’adozione, nella direzione ora
indicata, di interventi pubblicistici volti a garantire e
rafforzare l’effettività delle regole e dei parametri di sicu-
rezza della navigazione di volta in volta rilevanti, soprat-
tutto da parte dello Stato costiero o dello Stato che ospi-
ta il porto. Altrettanto rilevanti potranno essere le tecni-
che di moral suasion relative al rispetto volontario delle
best practices, secondo le opportune certificazioni richie-
ste da parte degli organismi più qualificati, anche in virtù
di specifiche deleghe da parte degli Stati. In questa pro-
spettiva, quindi, è auspicabile che, come misura incen-
tivante, in presenza della prova dell’adeguamento a tali
best practices, le navi possano giovarsi di un trattamen-
to privilegiato, sotto i differenti profili, quali la loro più
economica e migliore operatività nelle acque territoria-
li e nei porti al cui mercato esse sono interessate.
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HIS MAJESTY THE KING OF THE BELGIANS, HER MAJESTY THE QUEEN OF DENMARK, THE
PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, THE PRESIDENT OF THE HELLENIC
REPUBLIC, HIS MAJESTY THE KING OF SPAIN, THE PRESIDENT OF THE FRENCH REPUBLIC, THE
PRESIDENT OF IRELAND, THE PRESIDENT OF THE ITALIAN REPUBLIC, HIS ROYAL HIGHNESS
THE GRAND DUKE OF LUXEMBOURG, HER MAJESTY THE QUEEN OF THE NETHERLANDS, THE
PRESIDENT OF THE PORTUGUESE REPUBLIC, HER MAJESTY THE QUEEN OF THE UNITED
KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND (1),


RESOLVED to mark a new stage in the process of European integration undertaken with the
establishment of the European Communities,


RECALLING the historic importance of the ending of the division of the European continent and
the need to create firm bases for the construction of the future Europe,


CONFIRMING their attachment to the principles of liberty, democracy and respect for human
rights and fundamental freedoms and of the rule of law,


CONFIRMING their attachment to fundamental social rights as defined in the European Social
Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter of the
Fundamental Social Rights of Workers,


DESIRING to deepen the solidarity between their peoples while respecting their history, their
culture and their traditions,


DESIRING to enhance further the democratic and efficient functioning of the institutions so as to
enable them better to carry out, within a single institutional framework, the tasks entrusted to
them,


RESOLVED to achieve the strengthening and the convergence of their economies and to establish
an economic and monetary union including, in accordance with the provisions of this Treaty,
a single and stable currency,


DETERMINED to promote economic and social progress for their peoples, taking into account the
principle of sustainable development and within the context of the accomplishment of the internal
market and of reinforced cohesion and environmental protection, and to implement policies
ensuring that advances in economic integration are accompanied by parallel progress in other
fields,


RESOLVED to establish a citizenship common to nationals of their countries,
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(1) The Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of
Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Austria, the Republic of Poland, the
Republic of Slovenia, the Republic of Slovakia, the Republic of Finland and the Kingdom of Sweden have since
become members of the European Union.







RESOLVED to implement a common foreign and security policy including the progressive framing
of a common defence policy, which might lead to a common defence in accordance with the
provisions of Article 17, thereby reinforcing the European identity and its independence in order to
promote peace, security and progress in Europe and in the world,


RESOLVED to facilitate the free movement of persons, while ensuring the safety and security of
their peoples, by establishing an area of freedom, security and justice, in accordance with the
provisions of this Treaty,


RESOLVED to continue the process of creating an ever closer union among the peoples of Europe,
in which decisions are taken as closely as possible to the citizen in accordance with the principle of
subsidiarity,


IN VIEW of further steps to be taken in order to advance European integration,


HAVE DECIDED to establish a European Union and to this end have designated as their
Plenipotentiaries:


(List of plenipotentiaries not reproduced)


WHO, having exchanged their full powers, found in good and due form, have agreed as follows.


TITLE I


COMMON PROVISIONS


Article 1


By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a EUROPEAN
UNION, hereinafter called ‘the Union’.


This Treaty marks a new stage in the process of creating an ever closer union among the peoples
of Europe, in which decisions are taken as openly as possible and as closely as possible to the
citizen.


The Union shall be founded on the European Communities, supplemented by the policies and
forms of cooperation established by this Treaty. Its task shall be to organise, in a manner
demonstrating consistency and solidarity, relations between the Member States and between their
peoples.
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Article 2


The Union shall set itself the following objectives:


— to promote economic and social progress and a high level of employment and to achieve
balanced and sustainable development, in particular through the creation of an area without
internal frontiers, through the strengthening of economic and social cohesion and through the
establishment of economic and monetary union, ultimately including a single currency in
accordance with the provisions of this Treaty,


— to assert its identity on the international scene, in particular through the implementation of
a common foreign and security policy including the progressive framing of a common defence
policy, which might lead to a common defence, in accordance with the provisions of Article
17,


— to strengthen the protection of the rights and interests of the nationals of its Member States
through the introduction of a citizenship of the Union,


— to maintain and develop the Union as an area of freedom, security and justice, in which the
free movement of persons is assured in conjunction with appropriate measures with respect to
external border controls, asylum, immigration and the prevention and combating of crime,


— to maintain in full the acquis communautaire and build on it with a view to considering to what
extent the policies and forms of cooperation introduced by this Treaty may need to be revised
with the aim of ensuring the effectiveness of the mechanisms and the institutions of the
Community.


The objectives of the Union shall be achieved as provided in this Treaty and in accordance with the
conditions and the timetable set out therein while respecting the principle of subsidiarity as defined
in Article 5 of the Treaty establishing the European Community.


Article 3


The Union shall be served by a single institutional framework which shall ensure the consistency
and the continuity of the activities carried out in order to attain its objectives while respecting and
building upon the acquis communautaire.


The Union shall in particular ensure the consistency of its external activities as a whole in the
context of its external relations, security, economic and development policies. The Council and the
Commission shall be responsible for ensuring such consistency and shall cooperate to this end.
They shall ensure the implementation of these policies, each in accordance with its respective
powers.
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Article 4


The European Council shall provide the Union with the necessary impetus for its development and
shall define the general political guidelines thereof.


The European Council shall bring together the Heads of State or Government of the Member States
and the President of the Commission. They shall be assisted by the Ministers for Foreign Affairs of
the Member States and by a Member of the Commission. The European Council shall meet at least
twice a year, under the chairmanship of the Head of State or Government of the Member State
which holds the Presidency of the Council.


The European Council shall submit to the European Parliament a report after each of its meetings
and a yearly written report on the progress achieved by the Union.


Article 5


The European Parliament, the Council, the Commission, the Court of Justice and the Court of
Auditors shall exercise their powers under the conditions and for the purposes provided for, on the
one hand, by the provisions of the Treaties establishing the European Communities and of the
subsequent Treaties and Acts modifying and supplementing them and, on the other hand, by the
other provisions of this Treaty.


Article 6


1. The Union is founded on the principles of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law, principles which are common to the Member States.


2. The Union shall respect fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950
and as they result from the constitutional traditions common to the Member States, as general
principles of Community law.


3. The Union shall respect the national identities of its Member States.


4. The Union shall provide itself with the means necessary to attain its objectives and carry
through its policies.


Article 7


1. On a reasoned proposal by one third of the Member States, by the European Parliament or
by the Commission, the Council, acting by a majority of four fifths of its members after obtaining
the assent of the European Parliament, may determine that there is a clear risk of a serious breach
by a Member State of principles mentioned in Article 6(1), and address appropriate recommenda-
tions to that State. Before making such a determination, the Council shall hear the Member State in
question and, acting in accordance with the same procedure, may call on independent persons to
submit within a reasonable time limit a report on the situation in the Member State in question.
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The Council shall regularly verify that the grounds on which such a determination was made
continue to apply.


2. The Council, meeting in the composition of the Heads of State or Government and acting
by unanimity on a proposal by one third of the Member States or by the Commission and after
obtaining the assent of the European Parliament, may determine the existence of a serious and
persistent breach by a Member State of principles mentioned in Article 6(1), after inviting the
government of the Member State in question to submit its observations.


3. Where a determination under paragraph 2 has been made, the Council, acting by a qualified
majority, may decide to suspend certain of the rights deriving from the application of this Treaty to
the Member State in question, including the voting rights of the representative of the government
of that Member State in the Council. In doing so, the Council shall take into account the possible
consequences of such a suspension on the rights and obligations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case continue to be
binding on that State.


4. The Council, acting by a qualified majority, may decide subsequently to vary or revoke
measures taken under paragraph 3 in response to changes in the situation which led to their being
imposed.


5. For the purposes of this Article, the Council shall act without taking into account the vote
of the representative of the government of the Member State in question. Abstentions by members
present in person or represented shall not prevent the adoption of decisions referred to in
paragraph 2. A qualified majority shall be defined as the same proportion of the weighted votes
of the members of the Council concerned as laid down in Article 205(2) of the Treaty establishing
the European Community.


This paragraph shall also apply in the event of voting rights being suspended pursuant to
paragraph 3.


6. For the purposes of paragraphs 1 and 2, the European Parliament shall act by a two-thirds
majority of the votes cast, representing a majority of its Members.


TITLE II


PROVISIONS AMENDING THE TREATY ESTABLISHING THE EUROPEAN ECONOMIC
COMMUNITY WITH A VIEW TO ESTABLISHING THE EUROPEAN COMMUNITY


Article 8


(not reproduced)
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TITLE III


PROVISIONS AMENDING THE TREATY ESTABLISHING THE EUROPEAN COAL AND
STEEL COMMUNITY


Article 9


(not reproduced)


TITLE IV


PROVISIONS AMENDING THE TREATY ESTABLISHING THE EUROPEAN ATOMIC
ENERGY COMMUNITY


Article 10


(not reproduced)


TITLE V


PROVISIONS ON A COMMON FOREIGN AND SECURITY POLICY


Article 11


1. The Union shall define and implement a common foreign and security policy covering all
areas of foreign and security policy, the objectives of which shall be:


— to safeguard the common values, fundamental interests, independence and integrity of the
Union in conformity with the principles of the United Nations Charter,


— to strengthen the security of the Union in all ways,


— to preserve peace and strengthen international security, in accordance with the principles of
the United Nations Charter, as well as the principles of the Helsinki Final Act and the
objectives of the Paris Charter, including those on external borders,


— to promote international cooperation,


— to develop and consolidate democracy and the rule of law, and respect for human rights and
fundamental freedoms.
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2. The Member States shall support the Union's external and security policy actively and
unreservedly in a spirit of loyalty and mutual solidarity.


The Member States shall work together to enhance and develop their mutual political solidarity.
They shall refrain from any action which is contrary to the interests of the Union or likely to
impair its effectiveness as a cohesive force in international relations.


The Council shall ensure that these principles are complied with.


Article 12


The Union shall pursue the objectives set out in Article 11 by:


— defining the principles of and general guidelines for the common foreign and security policy,


— deciding on common strategies,


— adopting joint actions,


— adopting common positions,


— strengthening systematic cooperation between Member States in the conduct of policy.


Article 13


1. The European Council shall define the principles of and general guidelines for the common
foreign and security policy, including for matters with defence implications.


2. The European Council shall decide on common strategies to be implemented by the Union
in areas where the Member States have important interests in common.


Common strategies shall set out their objectives, duration and the means to be made available by
the Union and the Member States.


3. The Council shall take the decisions necessary for defining and implementing the common
foreign and security policy on the basis of the general guidelines defined by the European Council.


The Council shall recommend common strategies to the European Council and shall implement
them, in particular by adopting joint actions and common positions.


The Council shall ensure the unity, consistency and effectiveness of action by the Union.
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Article 14


1. The Council shall adopt joint actions. Joint actions shall address specific situations where
operational action by the Union is deemed to be required. They shall lay down their objectives,
scope, the means to be made available to the Union, if necessary their duration, and the conditions
for their implementation.


2. If there is a change in circumstances having a substantial effect on a question subject to joint
action, the Council shall review the principles and objectives of that action and take the necessary
decisions. As long as the Council has not acted, the joint action shall stand.


3. Joint actions shall commit the Member States in the positions they adopt and in the conduct
of their activity.


4. The Council may request the Commission to submit to it any appropriate proposals relating
to the common foreign and security policy to ensure the implementation of a joint action.


5. Whenever there is any plan to adopt a national position or take national action pursuant to
a joint action, information shall be provided in time to allow, if necessary, for prior consultations
within the Council. The obligation to provide prior information shall not apply to measures which
are merely a national transposition of Council decisions.


6. In cases of imperative need arising from changes in the situation and failing a Council
decision, Member States may take the necessary measures as a matter of urgency having regard to
the general objectives of the joint action. The Member State concerned shall inform the Council
immediately of any such measures.


7. Should there be any major difficulties in implementing a joint action, a Member State shall
refer them to the Council which shall discuss them and seek appropriate solutions. Such solutions
shall not run counter to the objectives of the joint action or impair its effectiveness.


Article 15


The Council shall adopt common positions. Common positions shall define the approach of the
Union to a particular matter of a geographical or thematic nature. Member States shall ensure that
their national policies conform to the common positions.


Article 16


Member States shall inform and consult one another within the Council on any matter of foreign
and security policy of general interest in order to ensure that the Union's influence is exerted as
effectively as possible by means of concerted and convergent action.
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Article 17


1. The common foreign and security policy shall include all questions relating to the security of
the Union, including the progressive framing of a common defence policy, which might lead to
a common defence, should the European Council so decide. It shall in that case recommend to the
Member States the adoption of such a decision in accordance with their respective constitutional
requirements.


The policy of the Union in accordance with this Article shall not prejudice the specific character of
the security and defence policy of certain Member States and shall respect the obligations of certain
Member States, which see their common defence realised in the North Atlantic Treaty Organisation
(NATO), under the North Atlantic Treaty and be compatible with the common security and defence
policy established within that framework.


The progressive framing of a common defence policy will be supported, as Member States consider
appropriate, by cooperation between them in the field of armaments.


2. Questions referred to in this Article shall include humanitarian and rescue tasks, peace-
keeping tasks and tasks of combat forces in crisis management, including peacemaking.


3. Decisions having defence implications dealt with under this Article shall be taken without
prejudice to the policies and obligations referred to in paragraph 1, second subparagraph.


4. The provisions of this Article shall not prevent the development of closer cooperation
between two or more Member States on a bilateral level, in the framework of the Western
European Union (WEU) and NATO, provided such cooperation does not run counter to or impede
that provided for in this title.


5. With a view to furthering the objectives of this Article, the provisions of this Article will be
reviewed in accordance with Article 48.


Article 18


1. The Presidency shall represent the Union in matters coming within the common foreign and
security policy.


2. The Presidency shall be responsible for the implementation of decisions taken under this
title; in that capacity it shall in principle express the position of the Union in international
organisations and international conferences.
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3. The Presidency shall be assisted by the Secretary-General of the Council who shall exercise
the function of High Representative for the common foreign and security policy.


4. The Commission shall be fully associated in the tasks referred to in paragraphs 1 and 2. The
Presidency shall be assisted in those tasks if need be by the next Member State to hold the
Presidency.


5. The Council may, whenever it deems it necessary, appoint a special representative with
a mandate in relation to particular policy issues.


Article 19


1. Member States shall coordinate their action in international organisations and at interna-
tional conferences. They shall uphold the common positions in such forums.


In international organisations and at international conferences where not all the Member States
participate, those which do take part shall uphold the common positions.


2. Without prejudice to paragraph 1 and Article 14(3), Member States represented in interna-
tional organisations or international conferences where not all the Member States participate shall
keep the latter informed of any matter of common interest.


Member States which are also members of the United Nations Security Council will concert and
keep the other Member States fully informed. Member States which are permanent members of the
Security Council will, in the execution of their functions, ensure the defence of the positions and
the interests of the Union, without prejudice to their responsibilities under the provisions of the
United Nations Charter.


Article 20


The diplomatic and consular missions of the Member States and the Commission delegations in
third countries and international conferences, and their representations to international organisa-
tions, shall cooperate in ensuring that the common positions and joint actions adopted by the
Council are complied with and implemented.


They shall step up cooperation by exchanging information, carrying out joint assessments and
contributing to the implementation of the provisions referred to in Article 20 of the Treaty
establishing the European Community.
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Article 21


The Presidency shall consult the European Parliament on the main aspects and the basic choices of
the common foreign and security policy and shall ensure that the views of the European Parliament
are duly taken into consideration. The European Parliament shall be kept regularly informed by the
Presidency and the Commission of the development of the Union's foreign and security policy.


The European Parliament may ask questions of the Council or make recommendations to it. It shall
hold an annual debate on progress in implementing the common foreign and security policy.


Article 22


1. Any Member State or the Commission may refer to the Council any question relating to the
common foreign and security policy and may submit proposals to the Council.


2. In cases requiring a rapid decision, the Presidency, of its own motion, or at the request of
the Commission or a Member State, shall convene an extraordinary Council meeting within 48
hours or, in an emergency, within a shorter period.


Article 23 (1)


1. Decisions under this title shall be taken by the Council acting unanimously. Abstentions by
members present in person or represented shall not prevent the adoption of such decisions.


When abstaining in a vote, any member of the Council may qualify its abstention by making
a formal declaration under the present subparagraph. In that case, it shall not be obliged to apply
the decision, but shall accept that the decision commits the Union. In a spirit of mutual solidarity,
the Member State concerned shall refrain from any action likely to conflict with or impede Union
action based on that decision and the other Member States shall respect its position. If the
members of the Council qualifying their abstention in this way represent more than one third of
the votes weighted in accordance with Article 205(2) of the Treaty establishing the European
Community, the decision shall not be adopted.


2. By derogation from the provisions of paragraph 1, the Council shall act by qualified
majority:


— when adopting joint actions, common positions or taking any other decision on the basis of
a common strategy,


— when adopting any decision implementing a joint action or a common position,


— when appointing a special representative in accordance with Article 18(5).
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If a member of the Council declares that, for important and stated reasons of national policy, it
intends to oppose the adoption of a decision to be taken by qualified majority, a vote shall not be
taken. The Council may, acting by a qualified majority, request that the matter be referred to the
European Council for decision by unanimity.


The votes of the members of the Council shall be weighted in accordance with Article 205(2) of
the Treaty establishing the European Community. For their adoption, decisions shall require at least
232 votes in favour cast by at least two thirds of the members. When a decision is to be adopted
by the Council by a qualified majority, a member of the Council may request verification that the
Member States constituting the qualified majority represent at least 62% of the total population of
the Union. If that condition is shown not to have been met, the decision in question shall not be
adopted.


This paragraph shall not apply to decisions having military or defence implications.


3. For procedural questions, the Council shall act by a majority of its members.


Article 24


1. When it is necessary to conclude an agreement with one or more States or international
organisations in implementation of this title, the Council may authorise the Presidency, assisted by
the Commission as appropriate, to open negotiations to that effect. Such agreements shall be
concluded by the Council on a recommendation from the Presidency.


2. The Council shall act unanimously when the agreement covers an issue for which unanimity
is required for the adoption of internal decisions.


3. When the agreement is envisaged in order to implement a joint action or common position,
the Council shall act by a qualified majority in accordance with Article 23(2).


4. The provisions of this Article shall also apply to matters falling under Title VI. When the
agreement covers an issue for which a qualified majority is required for the adoption of internal
decisions or measures, the Council shall act by a qualified majority in accordance with Article 34
(3).


5. No agreement shall be binding on a Member State whose representative in the Council states
that it has to comply with the requirements of its own constitutional procedure; the other
members of the Council may agree that the agreement shall nevertheless apply provisionally.
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6. Agreements concluded under the conditions set out by this Article shall be binding on the
institutions of the Union.


Article 25


Without prejudice to Article 207 of the Treaty establishing the European Community, a Political
and Security Committee shall monitor the international situation in the areas covered by the
common foreign and security policy and contribute to the definition of policies by delivering
opinions to the Council at the request of the Council or on its own initiative. It shall also monitor
the implementation of agreed policies, without prejudice to the responsibility of the Presidency and
the Commission.


Within the scope of this title, this Committee shall exercise, under the responsibility of the Council,
political control and strategic direction of crisis management operations.


The Council may authorise the Committee, for the purpose and for the duration of a crisis
management operation, as determined by the Council, to take the relevant decisions concerning the
political control and strategic direction of the operation, without prejudice to Article 47.


Article 26


The Secretary-General of the Council, High Representative for the common foreign and security
policy, shall assist the Council in matters coming within the scope of the common foreign and
security policy, in particular through contributing to the formulation, preparation and implementa-
tion of policy decisions, and, when appropriate and acting on behalf of the Council at the request
of the Presidency, through conducting political dialogue with third parties.


Article 27


The Commission shall be fully associated with the work carried out in the common foreign and
security policy field.


Article 27a


1. Enhanced cooperation in any of the areas referred to in this title shall be aimed at
safeguarding the values and serving the interests of the Union as a whole by asserting its identity
as a coherent force on the international scene. It shall respect:


— the principles, objectives, general guidelines and consistency of the common foreign and
security policy and the decisions taken within the framework of that policy,
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— the powers of the European Community, and


— consistency between all the Union's policies and its external activities.


2. Articles 11 to 27 and Articles 27b to 28 shall apply to the enhanced cooperation provided
for in this Article, save as otherwise provided in Article 27c and Articles 43 to 45.


Article 27b


Enhanced cooperation pursuant to this title shall relate to implementation of a joint action or
a common position. It shall not relate to matters having military or defence implications.


Article 27c


Member States which intend to establish enhanced cooperation between themselves under Article
27b shall address a request to the Council to that effect.


The request shall be forwarded to the Commission and, for information, to the European
Parliament. The Commission shall give its opinion particularly on whether the enhanced coopera-
tion proposed is consistent with Union policies. Authorisation shall be granted by the Council,
acting in accordance with the second and third subparagraphs of Article 23(2) and in compliance
with Articles 43 to 45.


Article 27d


Without prejudice to the powers of the Presidency and of the Commission, the Secretary-General of
the Council, High Representative for the common foreign and security policy, shall in particular
ensure that the European Parliament and all members of the Council are kept fully informed of the
implementation of enhanced cooperation in the field of the common foreign and security policy.


Article 27e


Any Member State which wishes to participate in enhanced cooperation established in accordance
with Article 27c shall notify its intention to the Council and inform the Commission. The
Commission shall give an opinion to the Council within three months of the date of receipt of
that notification. Within four months of the date of receipt of that notification, the Council shall
take a decision on the request and on such specific arrangements as it may deem necessary. The
decision shall be deemed to be taken unless the Council, acting by a qualified majority within the
same period, decides to hold it in abeyance; in that case, the Council shall state the reasons for its
decision and set a deadline for re-examining it.
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For the purposes of this Article, the Council shall act by a qualified majority. The qualified majority
shall be defined as the same proportion of the weighted votes and the same proportion of the
number of the members of the Council concerned as those laid down in the third subparagraph of
Article 23(2).


Article 28


1. Articles 189, 190, 196 to 199, 203, 204, 206 to 209, 213 to 219, 255 and 290 of the
Treaty establishing the European Community shall apply to the provisions relating to the areas
referred to in this title.


2. Administrative expenditure which the provisions relating to the areas referred to in this title
entail for the institutions shall be charged to the budget of the European Communities.


3. Operating expenditure to which the implementation of those provisions gives rise shall also
be charged to the budget of the European Communities, except for such expenditure arising from
operations having military or defence implications and cases where the Council acting unanimously
decides otherwise.


In cases where expenditure is not charged to the budget of the European Communities, it shall be
charged to the Member States in accordance with the gross national product scale, unless the
Council acting unanimously decides otherwise. As for expenditure arising from operations having
military or defence implications, Member States whose representatives in the Council have made
a formal declaration under Article 23(1), second subparagraph, shall not be obliged to contribute to
the financing thereof.


4. The budgetary procedure laid down in the Treaty establishing the European Community shall
apply to the expenditure charged to the budget of the European Communities.


TITLE VI


PROVISIONS ON POLICE AND JUDICIAL COOPERATION IN CRIMINAL MATTERS


Article 29


Without prejudice to the powers of the European Community, the Union's objective shall be to
provide citizens with a high level of safety within an area of freedom, security and justice by
developing common action among the Member States in the fields of police and judicial
cooperation in criminal matters and by preventing and combating racism and xenophobia.
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That objective shall be achieved by preventing and combating crime, organised or otherwise, in
particular terrorism, trafficking in persons and offences against children, illicit drug trafficking and
illicit arms trafficking, corruption and fraud, through:


— closer cooperation between police forces, customs authorities and other competent authorities
in the Member States, both directly and through the European Police Office (Europol), in
accordance with the provisions of Articles 30 and 32,


— closer cooperation between judicial and other competent authorities of the Member States
including cooperation through the European Judicial Cooperation Unit (‘Eurojust ’), in accor-
dance with the provisions of Articles 31 and 32,


— approximation, where necessary, of rules on criminal matters in the Member States, in
accordance with the provisions of Article 31(e).


Article 30


1. Common action in the field of police cooperation shall include:


(a) operational cooperation between the competent authorities, including the police, customs and
other specialised law enforcement services of the Member States in relation to the prevention,
detection and investigation of criminal offences;


(b) the collection, storage, processing, analysis and exchange of relevant information, including
information held by law enforcement services on reports on suspicious financial transactions,
in particular through Europol, subject to appropriate provisions on the protection of personal
data;


(c) cooperation and joint initiatives in training, the exchange of liaison officers, secondments, the
use of equipment, and forensic research;


(d) the common evaluation of particular investigative techniques in relation to the detection of
serious forms of organised crime.


2. The Council shall promote cooperation through Europol and shall in particular, within
a period of five years after the date of entry into force of the Treaty of Amsterdam:


(a) enable Europol to facilitate and support the preparation, and to encourage the coordination
and carrying out, of specific investigative actions by the competent authorities of the Member
States, including operational actions of joint teams comprising representatives of Europol in
a support capacity;
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(b) adopt measures allowing Europol to ask the competent authorities of the Member States to
conduct and coordinate their investigations in specific cases and to develop specific expertise
which may be put at the disposal of Member States to assist them in investigating cases of
organised crime;


(c) promote liaison arrangements between prosecuting/investigating officials specialising in the
fight against organised crime in close cooperation with Europol;


(d) establish a research, documentation and statistical network on cross-border crime.


Article 31


1. Common action on judicial cooperation in criminal matters shall include:


(a) facilitating and accelerating cooperation between competent ministries and judicial or equiva-
lent authorities of the Member States, including, where appropriate, cooperation through
Eurojust, in relation to proceedings and the enforcement of decisions;


(b) facilitating extradition between Member States;


(c) ensuring compatibility in rules applicable in the Member States, as may be necessary to
improve such cooperation;


(d) preventing conflicts of jurisdiction between Member States;


(e) progressively adopting measures establishing minimum rules relating to the constituent
elements of criminal acts and to penalties in the fields of organised crime, terrorism and
illicit drug trafficking.


2. The Council shall encourage cooperation through Eurojust by:


(a) enabling Eurojust to facilitate proper coordination between Member States' national prosecut-
ing authorities;


(b) promoting support by Eurojust for criminal investigations in cases of serious cross-border
crime, particularly in the case of organised crime, taking account, in particular, of analyses
carried out by Europol;


(c) facilitating close cooperation between Eurojust and the European Judicial Network, particularly,
in order to facilitate the execution of letters rogatory and the implementation of extradition
requests.
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Article 32


The Council shall lay down the conditions and limitations under which the competent authorities
referred to in Articles 30 and 31 may operate in the territory of another Member State in liaison
and in agreement with the authorities of that State.


Article 33


This title shall not affect the exercise of the responsibilities incumbent upon Member States with
regard to the maintenance of law and order and the safeguarding of internal security.


Article 34 (1)


1. In the areas referred to in this title, Member States shall inform and consult one another
within the Council with a view to coordinating their action. To that end, they shall establish
collaboration between the relevant departments of their administrations.


2. The Council shall take measures and promote cooperation, using the appropriate form and
procedures as set out in this title, contributing to the pursuit of the objectives of the Union. To
that end, acting unanimously on the initiative of any Member State or of the Commission, the
Council may:


(a) adopt common positions defining the approach of the Union to a particular matter;


(b) adopt framework decisions for the purpose of approximation of the laws and regulations of
the Member States. Framework decisions shall be binding upon the Member States as to the
result to be achieved but shall leave to the national authorities the choice of form and
methods. They shall not entail direct effect;


(c) adopt decisions for any other purpose consistent with the objectives of this title, excluding
any approximation of the laws and regulations of the Member States. These decisions shall be
binding and shall not entail direct effect; the Council, acting by a qualified majority, shall
adopt measures necessary to implement those decisions at the level of the Union;


(d) establish conventions which it shall recommend to the Member States for adoption in
accordance with their respective constitutional requirements. Member States shall begin the
procedures applicable within a time limit to be set by the Council.


Unless they provide otherwise, conventions shall, once adopted by at least half of the Member
States, enter into force for those Member States. Measures implementing conventions shall be
adopted within the Council by a majority of two thirds of the Contracting Parties.
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3. Where the Council is required to act by a qualified majority, the votes of its members shall
be weighted as laid down in Article 205(2) of the Treaty establishing the European Community,
and for their adoption acts of the Council shall require at least 232 votes in favour, cast by at least
two thirds of the members. When a decision is to be adopted by the Council by a qualified
majority, a member of the Council may request verification that the Member States constituting the
qualified majority represent at least 62% of the total population of the Union. If that condition is
shown not to have been met, the decision in question shall not be adopted.


4. For procedural questions, the Council shall act by a majority of its members.


Article 35


1. The Court of Justice of the European Communities shall have jurisdiction, subject to the
conditions laid down in this Article, to give preliminary rulings on the validity and interpretation
of framework decisions and decisions, on the interpretation of conventions established under this
title and on the validity and interpretation of the measures implementing them.


2. By a declaration made at the time of signature of the Treaty of Amsterdam or at any time
thereafter, any Member State shall be able to accept the jurisdiction of the Court of Justice to give
preliminary rulings as specified in paragraph 1.


3. A Member State making a declaration pursuant to paragraph 2 shall specify that either:


(a) any court or tribunal of that State against whose decisions there is no judicial remedy under
national law may request the Court of Justice to give a preliminary ruling on a question raised
in a case pending before it and concerning the validity or interpretation of an act referred to
in paragraph 1 if that court or tribunal considers that a decision on the question is necessary
to enable it to give judgment; or


(b) any court or tribunal of that State may request the Court of Justice to give a preliminary
ruling on a question raised in a case pending before it and concerning the validity or
interpretation of an act referred to in paragraph 1 if that court or tribunal considers that
a decision on the question is necessary to enable it to give judgment.


4. Any Member State, whether or not it has made a declaration pursuant to paragraph 2, shall
be entitled to submit statements of case or written observations to the Court in cases which arise
under paragraph 1.
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5. The Court of Justice shall have no jurisdiction to review the validity or proportionality of
operations carried out by the police or other law enforcement services of a Member State or the
exercise of the responsibilities incumbent upon Member States with regard to the maintenance of
law and order and the safeguarding of internal security.


6. The Court of Justice shall have jurisdiction to review the legality of framework decisions and
decisions in actions brought by a Member State or the Commission on grounds of lack of
competence, infringement of an essential procedural requirement, infringement of this Treaty or of
any rule of law relating to its application, or misuse of powers. The proceedings provided for in
this paragraph shall be instituted within two months of the publication of the measure.


7. The Court of Justice shall have jurisdiction to rule on any dispute between Member States
regarding the interpretation or the application of acts adopted under Article 34(2) whenever such
dispute cannot be settled by the Council within six months of its being referred to the Council by
one of its members. The Court shall also have jurisdiction to rule on any dispute between Member
States and the Commission regarding the interpretation or the application of conventions estab-
lished under Article 34(2)(d).


Article 36


1. A Coordinating Committee shall be set up consisting of senior officials. In addition to its
coordinating role, it shall be the task of the Committee to:


— give opinions for the attention of the Council, either at the Council's request or on its own
initiative,


— contribute, without prejudice to Article 207 of the Treaty establishing the European Commu-
nity, to the preparation of the Council's discussions in the areas referred to in Article 29.


2. The Commission shall be fully associated with the work in the areas referred to in this title.


Article 37


Within international organisations and at international conferences in which they take part,
Member States shall defend the common positions adopted under the provisions of this title.


Articles 18 and 19 shall apply as appropriate to matters falling under this title.
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Article 38


Agreements referred to in Article 24 may cover matters falling under this title.


Article 39


1. The Council shall consult the European Parliament before adopting any measure referred to
in Article 34(2)(b), (c) and (d). The European Parliament shall deliver its opinion within a time limit
which the Council may lay down, which shall not be less than three months. In the absence of an
opinion within that time limit, the Council may act.


2. The Presidency and the Commission shall regularly inform the European Parliament of
discussions in the areas covered by this title.


3. The European Parliament may ask questions of the Council or make recommendations to it.
Each year, it shall hold a debate on the progress made in the areas referred to in this title.


Article 40


1. Enhanced cooperation in any of the areas referred to in this title shall have the aim of
enabling the Union to develop more rapidly into an area of freedom, security and justice, while
respecting the powers of the European Community and the objectives laid down in this title.


2. Articles 29 to 39 and Articles 40a to 41 shall apply to the enhanced cooperation provided
for by this Article, save as otherwise provided in Article 40a and in Articles 43 to 45.


3. The provisions of the Treaty establishing the European Community concerning the powers
of the Court of Justice and the exercise of those powers shall apply to this Article and to Articles
40a and 40b.


Article 40a


1. Member States which intend to establish enhanced cooperation between themselves under
Article 40 shall address a request to the Commission, which may submit a proposal to the Council
to that effect. In the event of the Commission not submitting a proposal, it shall inform the
Member States concerned of the reasons for not doing so. Those Member States may then submit
an initiative to the Council designed to obtain authorisation for the enhanced cooperation
concerned.
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2. The authorisation referred to in paragraph 1 shall be granted, in compliance with Articles
43 to 45, by the Council, acting by a qualified majority, on a proposal from the Commission or on
the initiative of at least eight Member States, and after consulting the European Parliament. The
votes of the members of the Council shall be weighted in accordance with Article 205(2) of the
Treaty establishing the European Community.


A member of the Council may request that the matter be referred to the European Council. After
that matter has been raised before the European Council, the Council may act in accordance with
the first subparagraph of this paragraph.


Article 40b


Any Member State which wishes to participate in enhanced cooperation established in accordance
with Article 40a shall notify its intention to the Council and to the Commission, which shall give
an opinion to the Council within three months of the date of receipt of that notification, possibly
accompanied by a recommendation for such specific arrangements as it may deem necessary for
that Member State to become a party to the cooperation in question. The Council shall take
a decision on the request within four months of the date of receipt of that notification. The
decision shall be deemed to be taken unless the Council, acting by a qualified majority within the
same period, decides to hold it in abeyance; in that case, the Council shall state the reasons for its
decision and set a deadline for re-examining it.


For the purposes of this Article, the Council shall act under the conditions set out in Article 44(1).


Article 41


1. Articles 189, 190, 195, 196 to 199, 203, 204, 205(3), 206 to 209, 213 to 219, 255 and
290 of the Treaty establishing the European Community shall apply to the provisions relating to
the areas referred to in this title.


2. Administrative expenditure which the provisions relating to the areas referred to in this title
entail for the institutions shall be charged to the budget of the European Communities.


3. Operating expenditure to which the implementation of those provisions gives rise shall also
be charged to the budget of the European Communities, except where the Council acting
unanimously decides otherwise. In cases where expenditure is not charged to the budget of the
European Communities, it shall be charged to the Member States in accordance with the gross
national product scale, unless the Council acting unanimously decides otherwise.
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4. The budgetary procedure laid down in the Treaty establishing the European Community shall
apply to the expenditure charged to the budget of the European Communities.


Article 42


The Council, acting unanimously on the initiative of the Commission or a Member State, and after
consulting the European Parliament, may decide that action in areas referred to in Article 29 shall
fall under Title IV of the Treaty establishing the European Community, and at the same time
determine the relevant voting conditions relating to it. It shall recommend the Member States to
adopt that decision in accordance with their respective constitutional requirements.


TITLE VII


PROVISIONS ON ENHANCED COOPERATION


Article 43


Member States which intend to establish enhanced cooperation between themselves may make use
of the institutions, procedures and mechanisms laid down by this Treaty and by the Treaty
establishing the European Community provided that the proposed cooperation:


(a) is aimed at furthering the objectives of the Union and of the Community, at protecting and
serving their interests and at reinforcing their process of integration;


(b) respects the said Treaties and the single institutional framework of the Union;


(c) respects the acquis communautaire and the measures adopted under the other provisions of the
said Treaties;


(d) remains within the limits of the powers of the Union or of the Community and does not
concern the areas which fall within the exclusive competence of the Community;


(e) does not undermine the internal market as defined in Article 14(2) of the Treaty establishing
the European Community, or the economic and social cohesion established in accordance
with Title XVII of that Treaty;


(f) does not constitute a barrier to or discrimination in trade between the Member States and
does not distort competition between them;


(g) involves a minimum of eight Member States;
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(h) respects the competences, rights and obligations of those Member States which do not
participate therein;


(i) does not affect the provisions of the Protocol integrating the Schengen acquis into the
framework of the European Union;


(j) is open to all the Member States, in accordance with Article 43b.


Article 43a


Enhanced cooperation may be undertaken only as a last resort, when it has been established within
the Council that the objectives of such cooperation cannot be attained within a reasonable period
by applying the relevant provisions of the Treaties.


Article 43b


When enhanced cooperation is being established, it shall be open to all Member States. It shall also
be open to them at any time, in accordance with Articles 27e and 40b of this Treaty and with
Article 11a of the Treaty establishing the European Community, subject to compliance with the
basic decision and with the decisions taken within that framework. The Commission and the
Member States participating in enhanced cooperation shall ensure that as many Member States as
possible are encouraged to take part.


Article 44


1. For the purposes of the adoption of the acts and decisions necessary for the implementation
of enhanced cooperation referred to in Article 43, the relevant institutional provisions of this
Treaty and of the Treaty establishing the European Community shall apply. However, while all
members of the Council shall be able to take part in the deliberations, only those representing
Member States participating in enhanced cooperation shall take part in the adoption of decisions.
The qualified majority shall be defined as the same proportion of the weighted votes and the same
proportion of the number of the Council members concerned as laid down in Article 205(2) of
the Treaty establishing the European Community, and in the second and third subparagraphs of
Article 23(2) of this Treaty as regards enhanced cooperation established on the basis of Article 27c.
Unanimity shall be constituted by only those Council members concerned.


Such acts and decisions shall not form part of the Union acquis.
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2. Member States shall apply, as far as they are concerned, the acts and decisions adopted for
the implementation of the enhanced cooperation in which they participate. Such acts and decisions
shall be binding only on those Member States which participate in such cooperation and, as
appropriate, shall be directly applicable only in those States. Member States which do not
participate in such cooperation shall not impede the implementation thereof by the participating
Member States.


Article 44a


Expenditure resulting from implementation of enhanced cooperation, other than administrative
costs entailed for the institutions, shall be borne by the participating Member States, unless all
members of the Council, acting unanimously after consulting the European Parliament, decide
otherwise.


Article 45


The Council and the Commission shall ensure the consistency of activities undertaken on the basis
of this title and the consistency of such activities with the policies of the Union and the
Community, and shall cooperate to that end.


TITLE VIII


FINAL PROVISIONS


Article 46


The provisions of the Treaty establishing the European Community, the Treaty establishing the
European Coal and Steel Community and the Treaty establishing the European Atomic Energy
Community concerning the powers of the Court of Justice of the European Communities and the
exercise of those powers shall apply only to the following provisions of this Treaty:


(a) provisions amending the Treaty establishing the European Economic Community with a view
to establishing the European Community, the Treaty establishing the European Coal and Steel
Community and the Treaty establishing the European Atomic Energy Community;


(b) provisions of Title VI, under the conditions provided for by Article 35;


(c) provisions of Title VII, under the conditions provided for by Articles 11 and 11a of the
Treaty establishing the European Community and Article 40 of this Treaty;
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(d) Article 6(2) with regard to action of the institutions, in so far as the Court has jurisdiction
under the Treaties establishing the European Communities and under this Treaty;


(e) the purely procedural stipulations in Article 7, with the Court acting at the request of the
Member State concerned within one month from the date of the determination by the
Council provided for in that Article;


(f) Articles 46 to 53.


Article 47


Subject to the provisions amending the Treaty establishing the European Economic Community
with a view to establishing the European Community, the Treaty establishing the European Coal
and Steel Community and the Treaty establishing the European Atomic Energy Community, and to
these final provisions, nothing in this Treaty shall affect the Treaties establishing the European
Communities or the subsequent Treaties and Acts modifying or supplementing them.


Article 48


The government of any Member State or the Commission may submit to the Council proposals for
the amendment of the Treaties on which the Union is founded.


If the Council, after consulting the European Parliament and, where appropriate, the Commission,
delivers an opinion in favour of calling a conference of representatives of the governments of the
Member States, the conference shall be convened by the President of the Council for the purpose of
determining by common accord the amendments to be made to those Treaties. The European
Central Bank shall also be consulted in the case of institutional changes in the monetary area.


The amendments shall enter into force after being ratified by all the Member States in accordance
with their respective constitutional requirements.


Article 49


Any European State which respects the principles set out in Article 6(1) may apply to become
a member of the Union. It shall address its application to the Council, which shall act unanimously
after consulting the Commission and after receiving the assent of the European Parliament, which
shall act by an absolute majority of its component members.
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The conditions of admission and the adjustments to the Treaties on which the Union is founded,
which such admission entails, shall be the subject of an agreement between the Member States and
the applicant State. This agreement shall be submitted for ratification by all the contracting States
in accordance with their respective constitutional requirements.


Article 50


1. Articles 2 to 7 and 10 to 19 of the Treaty establishing a Single Council and a Single
Commission of the European Communities, signed in Brussels on 8 April 1965, are hereby
repealed.


2. Article 2, Article 3(2) and Title III of the Single European Act signed in Luxembourg on
17 February 1986 and in The Hague on 28 February 1986 are hereby repealed.


Article 51


This Treaty is concluded for an unlimited period.


Article 52


1. This Treaty shall be ratified by the High Contracting Parties in accordance with their
respective constitutional requirements. The instruments of ratification shall be deposited with the
Government of the Italian Republic.


2. This Treaty shall enter into force on 1 January 1993, provided that all the Instruments of
ratification have been deposited, or, failing that, on the first day of the month following the deposit
of the Instrument of ratification by the last signatory State to take this step.


Article 53 (1)


This Treaty, drawn up in a single original in the Danish, Dutch, English, French, German, Greek,
Irish, Italian, Portuguese and Spanish languages, the texts in each of these languages being equally
authentic, shall be deposited in the archives of the Government of the Italian Republic, which will
transmit a certified copy to each of the governments of the other signatory States.


Pursuant to the Accession Treaty of 1994, the Finnish and Swedish versions of this Treaty shall also
be authentic. Pursuant to the Accession Treaty of 2003, the Czech, Estonian, Hungarian, Latvian,
Lithuanian, Maltese, Polish, Slovak and Slovene versions of this Treaty shall also be authentic.
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IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this Treaty.


Done at Maastricht on the seventh day of February in the year one thousand nine hundred and
ninety-two.


(List of signatories not reproduced)
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HIS MAJESTY THE KING OF THE BELGIANS, THE PRESIDENT OF THE FEDERAL REPUBLIC OF
GERMANY, THE PRESIDENT OF THE FRENCH REPUBLIC, THE PRESIDENT OF THE ITALIAN
REPUBLIC, HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG, HER MAJESTY
THE QUEEN OF THE NETHERLANDS (1),


DETERMINED to lay the foundations of an ever closer union among the peoples of Europe,


RESOLVED to ensure the economic and social progress of their countries by common action to
eliminate the barriers which divide Europe,


AFFIRMING as the essential objective of their efforts the constant improvements of the living and
working conditions of their peoples,


RECOGNISING that the removal of existing obstacles calls for concerted action in order to
guarantee steady expansion, balanced trade and fair competition,


ANXIOUS to strengthen the unity of their economies and to ensure their harmonious development
by reducing the differences existing between the various regions and the backwardness of the less
favoured regions,


DESIRING to contribute, by means of a common commercial policy, to the progressive abolition of
restrictions on international trade,


INTENDING to confirm the solidarity which binds Europe and the overseas countries and desiring
to ensure the development of their prosperity, in accordance with the principles of the Charter of
the United Nations,


RESOLVED by thus pooling their resources to preserve and strengthen peace and liberty, and
calling upon the other peoples of Europe who share their ideal to join in their efforts,


DETERMINED to promote the development of the highest possible level of knowledge for their
peoples through a wide access to education and through its continuous updating,


HAVE DECIDED to create a EUROPEAN COMMUNITY and to this end have designated as their
Plenipotentiaries:


(List of plenipotentiaries not reproduced)


WHO, having exchanged their full powers, found in good and due form, have agreed as follows.
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(1) The Czech Republic, the Kingdom of Denmark, the Republic of Estonia, the Hellenic Republic, the Kingdom of Spain,
Ireland, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the
Republic of Malta, the Republic of Austria, the Republic of Poland, the Portuguese Republic, the Republic of Slovenia,
the Republic of Slovakia, the Republic of Finland, the Kingdom of Sweden and the United Kingdom of Great Britain
and Northern Ireland have since become members of the European Community.







PART ONE


PRINCIPLES


Article 1


By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a EUROPEAN
COMMUNITY.


Article 2


The Community shall have as its task, by establishing a common market and an economic and
monetary union and by implementing common policies or activities referred to in Articles 3 and 4,
to promote throughout the Community a harmonious, balanced and sustainable development of
economic activities, a high level of employment and of social protection, equality between men and
women, sustainable and non-inflationary growth, a high degree of competitiveness and convergence
of economic performance, a high level of protection and improvement of the quality of the
environment, the raising of the standard of living and quality of life, and economic and social
cohesion and solidarity among Member States.


Article 3


1. For the purposes set out in Article 2, the activities of the Community shall include, as
provided in this Treaty and in accordance with the timetable set out therein:


(a) the prohibition, as between Member States, of customs duties and quantitative restrictions on
the import and export of goods, and of all other measures having equivalent effect;


(b) a common commercial policy;


(c) an internal market characterised by the abolition, as between Member States, of obstacles to
the free movement of goods, persons, services and capital;


(d) measures concerning the entry and movement of persons as provided for in Title IV;


(e) a common policy in the sphere of agriculture and fisheries;


(f) a common policy in the sphere of transport;


(g) a system ensuring that competition in the internal market is not distorted;


(h) the approximation of the laws of Member States to the extent required for the functioning of
the common market;
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(i) the promotion of coordination between employment policies of the Member States with
a view to enhancing their effectiveness by developing a coordinated strategy for employment;


(j) a policy in the social sphere comprising a European Social Fund;


(k) the strengthening of economic and social cohesion;


(l) a policy in the sphere of the environment;


(m) the strengthening of the competitiveness of Community industry;


(n) the promotion of research and technological development;


(o) encouragement for the establishment and development of trans-European networks;


(p) a contribution to the attainment of a high level of health protection;


(q) a contribution to education and training of quality and to the flowering of the cultures of
the Member States;


(r) a policy in the sphere of development cooperation;


(s) the association of the overseas countries and territories in order to increase trade and
promote jointly economic and social development;


(t) a contribution to the strengthening of consumer protection;


(u) measures in the spheres of energy, civil protection and tourism.


2. In all the activities referred to in this Article, the Community shall aim to eliminate
inequalities, and to promote equality, between men and women.


Article 4


1. For the purposes set out in Article 2, the activities of the Member States and the
Community shall include, as provided in this Treaty and in accordance with the timetable set out
therein, the adoption of an economic policy which is based on the close coordination of Member
States' economic policies, on the internal market and on the definition of common objectives, and
conducted in accordance with the principle of an open market economy with free competition.


2. Concurrently with the foregoing, and as provided in this Treaty and in accordance with the
timetable and the procedures set out therein, these activities shall include the irrevocable fixing of
exchange rates leading to the introduction of a single currency, the ecu, and the definition and
conduct of a single monetary policy and exchange-rate policy the primary objective of both of
which shall be to maintain price stability and, without prejudice to this objective, to support the
general economic policies in the Community, in accordance with the principle of an open market
economy with free competition.


Official Journal of the European UnionEN29.12.2006 C 321 E/45







3. These activities of the Member States and the Community shall entail compliance with the
following guiding principles: stable prices, sound public finances and monetary conditions and
a sustainable balance of payments.


Article 5


The Community shall act within the limits of the powers conferred upon it by this Treaty and of
the objectives assigned to it therein.


In areas which do not fall within its exclusive competence, the Community shall take action, in
accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States and can therefore, by reason of the
scale or effects of the proposed action, be better achieved by the Community.


Any action by the Community shall not go beyond what is necessary to achieve the objectives of
this Treaty.


Article 6


Environmental protection requirements must be integrated into the definition and implementation
of the Community policies and activities referred to in Article 3, in particular with a view to
promoting sustainable development.


Article 7


1. The tasks entrusted to the Community shall be carried out by the following institutions:


— a EUROPEAN PARLIAMENT,


— a COUNCIL,


— a COMMISSION,


— a COURT OF JUSTICE,


— a COURT OF AUDITORS.


Each institution shall act within the limits of the powers conferred upon it by this Treaty.


2. The Council and the Commission shall be assisted by an Economic and Social Committee
and a Committee of the Regions acting in an advisory capacity.
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Article 8


A European system of central banks (hereinafter referred to as ‘ESCB’) and a European Central Bank
(hereinafter referred to as ‘ECB’) shall be established in accordance with the procedures laid down in
this Treaty; they shall act within the limits of the powers conferred upon them by this Treaty and
by the Statute of the ESCB and of the ECB (hereinafter referred to as ‘Statute of the ESCB’) annexed
thereto.


Article 9


A European Investment Bank is hereby established, which shall act within the limits of the powers
conferred upon it by this Treaty and the Statute annexed thereto.


Article 10


Member States shall take all appropriate measures, whether general or particular, to ensure
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the
institutions of the Community. They shall facilitate the achievement of the Community's tasks.


They shall abstain from any measure which could jeopardise the attainment of the objectives of this
Treaty.


Article 11


1. Member States which intend to establish enhanced cooperation between themselves in one
of the areas referred to in this Treaty shall address a request to the Commission, which may submit
a proposal to the Council to that effect. In the event of the Commission not submitting a proposal,
it shall inform the Member States concerned of the reasons for not doing so.


2. Authorisation to establish enhanced cooperation as referred to in paragraph 1 shall be
granted, in compliance with Articles 43 to 45 of the Treaty on European Union, by the Council,
acting by a qualified majority on a proposal from the Commission and after consulting the
European Parliament. When enhanced cooperation relates to an area covered by the procedure
referred to in Article 251 of this Treaty, the assent of the European Parliament shall be required.


A member of the Council may request that the matter be referred to the European Council. After
that matter has been raised before the European Council, the Council may act in accordance with
the first subparagraph of this paragraph.


3. The acts and decisions necessary for the implementation of enhanced cooperation activities
shall be subject to all the relevant provisions of this Treaty, save as otherwise provided in this
Article and in Articles 43 to 45 of the Treaty on European Union.
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Article 11a


Any Member State which wishes to participate in enhanced cooperation established in accordance
with Article 11 shall notify its intention to the Council and to the Commission, which shall give an
opinion to the Council within three months of the date of receipt of that notification. Within four
months of the date of receipt of that notification, the Commission shall take a decision on it, and
on such specific arrangements as it may deem necessary.


Article 12


Within the scope of application of this Treaty, and without prejudice to any special provisions
contained therein, any discrimination on grounds of nationality shall be prohibited.


The Council, acting in accordance with the procedure referred to in Article 251, may adopt rules
designed to prohibit such discrimination.


Article 13


1. Without prejudice to the other provisions of this Treaty and within the limits of the powers
conferred by it upon the Community, the Council, acting unanimously on a proposal from the
Commission and after consulting the European Parliament, may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.


2. By way of derogation from paragraph 1, when the Council adopts Community incentive
measures, excluding any harmonisation of the laws and regulations of the Member States, to
support action taken by the Member States in order to contribute to the achievement of the
objectives referred to in paragraph 1, it shall act in accordance with the procedure referred to in
Article 251.


Article 14


1. The Community shall adopt measures with the aim of progressively establishing the internal
market over a period expiring on 31 December 1992, in accordance with the provisions of this
Article and of Articles 15, 26, 47(2), 49, 80, 93 and 95 and without prejudice to the other
provisions of this Treaty.


2. The internal market shall comprise an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions of
this Treaty.
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3. The Council, acting by a qualified majority on a proposal from the Commission, shall
determine the guidelines and conditions necessary to ensure balanced progress in all the sectors
concerned.


Article 15


When drawing up its proposals with a view to achieving the objectives set out in Article 14, the
Commission shall take into account the extent of the effort that certain economies showing
differences in development will have to sustain during the period of establishment of the internal
market and it may propose appropriate provisions.


If these provisions take the form of derogations, they must be of a temporary nature and must
cause the least possible disturbance to the functioning of the common market.


Article 16


Without prejudice to Articles 73, 86 and 87, and given the place occupied by services of general
economic interest in the shared values of the Union as well as their role in promoting social and
territorial cohesion, the Community and the Member States, each within their respective powers
and within the scope of application of this Treaty, shall take care that such services operate on the
basis of principles and conditions which enable them to fulfil their missions.


PART TWO


CITIZENSHIP OF THE UNION


Article 17


1. Citizenship of the Union is hereby established. Every person holding the nationality of
a Member State shall be a citizen of the Union. Citizenship of the Union shall complement and not
replace national citizenship.


2. Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be subject to
the duties imposed thereby.


Article 18


1. Every citizen of the Union shall have the right to move and reside freely within the territory
of the Member States, subject to the limitations and conditions laid down in this Treaty and by the
measures adopted to give it effect.
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2. If action by the Community should prove necessary to attain this objective and this Treaty
has not provided the necessary powers, the Council may adopt provisions with a view to facilitating
the exercise of the rights referred to in paragraph 1. The Council shall act in accordance with the
procedure referred to in Article 251.


3. Paragraph 2 shall not apply to provisions on passports, identity cards, residence permits or
any other such document or to provisions on social security or social protection.


Article 19


1. Every citizen of the Union residing in a Member State of which he is not a national shall
have the right to vote and to stand as a candidate at municipal elections in the Member State in
which he resides, under the same conditions as nationals of that State. This right shall be exercised
subject to detailed arrangements adopted by the Council, acting unanimously on a proposal from
the Commission and after consulting the European Parliament; these arrangements may provide for
derogations where warranted by problems specific to a Member State.


2. Without prejudice to Article 190(4) and to the provisions adopted for its implementation,
every citizen of the Union residing in a Member State of which he is not a national shall have the
right to vote and to stand as a candidate in elections to the European Parliament in the Member
State in which he resides, under the same conditions as nationals of that State. This right shall be
exercised subject to detailed arrangements adopted by the Council, acting unanimously on
a proposal from the Commission and after consulting the European Parliament; these arrangements
may provide for derogations where warranted by problems specific to a Member State.


Article 20


Every citizen of the Union shall, in the territory of a third country in which the Member State of
which he is a national is not represented, be entitled to protection by the diplomatic or consular
authorities of any Member State, on the same conditions as the nationals of that State. Member
States shall establish the necessary rules among themselves and start the international negotiations
required to secure this protection.


Article 21


Every citizen of the Union shall have the right to petition the European Parliament in accordance
with Article 194.


Every citizen of the Union may apply to the Ombudsman established in accordance with
Article 195.


Official Journal of the European UnionEN 29.12.2006C 321 E/50







Every citizen of the Union may write to any of the institutions or bodies referred to in this Article
or in Article 7 in one of the languages mentioned in Article 314 and have an answer in the same
language.


Article 22


The Commission shall report to the European Parliament, to the Council and to the Economic and
Social Committee every three years on the application of the provisions of this Part. This report
shall take account of the development of the Union.


On this basis, and without prejudice to the other provisions of this Treaty, the Council, acting
unanimously on a proposal from the Commission and after consulting the European Parliament,
may adopt provisions to strengthen or to add to the rights laid down in this Part, which it shall
recommend to the Member States for adoption in accordance with their respective constitutional
requirements.


PART THREE


COMMUNITY POLICIES


TITLE I


FREE MOVEMENT OF GOODS


Article 23


1. The Community shall be based upon a customs union which shall cover all trade in goods
and which shall involve the prohibition between Member States of customs duties on imports and
exports and of all charges having equivalent effect, and the adoption of a common customs tariff in
their relations with third countries.


2. The provisions of Article 25 and of Chapter 2 of this title shall apply to products
originating in Member States and to products coming from third countries which are in free
circulation in Member States.


Article 24


Products coming from a third country shall be considered to be in free circulation in a Member
State if the import formalities have been complied with and any customs duties or charges having
equivalent effect which are payable have been levied in that Member State, and if they have not
benefited from a total or partial drawback of such duties or charges.
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CHAPTER 1


THE CUSTOMS UNION


Article 25


Customs duties on imports and exports and charges having equivalent effect shall be prohibited
between Member States. This prohibition shall also apply to customs duties of a fiscal nature.


Article 26


Common Customs Tariff duties shall be fixed by the Council acting by a qualified majority on
a proposal from the Commission.


Article 27


In carrying out the tasks entrusted to it under this Chapter the Commission shall be guided by:


(a) the need to promote trade between Member States and third countries;


(b) developments in conditions of competition within the Community in so far as they lead to an
improvement in the competitive capacity of undertakings;


(c) the requirements of the Community as regards the supply of raw materials and semi‑finished
goods; in this connection the Commission shall take care to avoid distorting conditions of
competition between Member States in respect of finished goods;


(d) the need to avoid serious disturbances in the economies of Member States and to ensure
rational development of production and an expansion of consumption within the Community.


CHAPTER 2


PROHIBITION OF QUANTITATIVE RESTRICTIONS BETWEEN MEMBER STATES


Article 28


Quantitative restrictions on imports and all measures having equivalent effect shall be prohibited
between Member States.
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Article 29


Quantitative restrictions on exports, and all measures having equivalent effect, shall be prohibited
between Member States.


Article 30


The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions on imports,
exports or goods in transit justified on grounds of public morality, public policy or public security;
the protection of health and life of humans, animals or plants; the protection of national treasures
possessing artistic, historic or archaeological value; or the protection of industrial and commercial
property. Such prohibitions or restrictions shall not, however, constitute a means of arbitrary
discrimination or a disguised restriction on trade between Member States.


Article 31


1. Member States shall adjust any State monopolies of a commercial character so as to ensure
that no discrimination regarding the conditions under which goods are procured and marketed
exists between nationals of Member States.


The provisions of this Article shall apply to any body through which a Member State, in law or in
fact, either directly or indirectly supervises, determines or appreciably influences imports or exports
between Member States. These provisions shall likewise apply to monopolies delegated by the State
to others.


2. Member States shall refrain from introducing any new measure which is contrary to the
principles laid down in paragraph 1 or which restricts the scope of the articles dealing with the
prohibition of customs duties and quantitative restrictions between Member States.


3. If a State monopoly of a commercial character has rules which are designed to make it
easier to dispose of agricultural products or obtain for them the best return, steps should be taken
in applying the rules contained in this Article to ensure equivalent safeguards for the employment
and standard of living of the producers concerned.


TITLE II


AGRICULTURE


Article 32


1. The common market shall extend to agriculture and trade in agricultural products. ‘Agricul-
tural products’ means the products of the soil, of stockfarming and of fisheries and products of
first-stage processing directly related to these products.
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2. Save as otherwise provided in Articles 33 to 38, the rules laid down for the establishment of
the common market shall apply to agricultural products.


3. The products subject to the provisions of Articles 33 to 38 are listed in Annex I to this
Treaty.


4. The operation and development of the common market for agricultural products must be
accompanied by the establishment of a common agricultural policy.


Article 33


1. The objectives of the common agricultural policy shall be:


(a) to increase agricultural productivity by promoting technical progress and by ensuring the
rational development of agricultural production and the optimum utilisation of the factors of
production, in particular labour;


(b) thus to ensure a fair standard of living for the agricultural community, in particular by
increasing the individual earnings of persons engaged in agriculture;


(c) to stabilise markets;


(d) to assure the availability of supplies;


(e) to ensure that supplies reach consumers at reasonable prices.


2. In working out the common agricultural policy and the special methods for its application,
account shall be taken of:


(a) the particular nature of agricultural activity, which results from the social structure of
agriculture and from structural and natural disparities between the various agricultural regions;


(b) the need to effect the appropriate adjustments by degrees;


(c) the fact that in the Member States agriculture constitutes a sector closely linked with the
economy as a whole.


Article 34


1. In order to attain the objectives set out in Article 33, a common organisation of agricultural
markets shall be established.


This organisation shall take one of the following forms, depending on the product concerned:


(a) common rules on competition;
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(b) compulsory coordination of the various national market organisations;


(c) a European market organisation.


2. The common organisation established in accordance with paragraph 1 may include all
measures required to attain the objectives set out in Article 33, in particular regulation of prices,
aids for the production and marketing of the various products, storage and carryover arrangements
and common machinery for stabilising imports or exports.


The common organisation shall be limited to pursuit of the objectives set out in Article 33 and
shall exclude any discrimination between producers or consumers within the Community.


Any common price policy shall be based on common criteria and uniform methods of calculation.


3. In order to enable the common organisation referred to in paragraph 1 to attain its
objectives, one or more agricultural guidance and guarantee funds may be set up.


Article 35


To enable the objectives set out in Article 33 to be attained, provision may be made within the
framework of the common agricultural policy for measures such as:


(a) an effective coordination of efforts in the spheres of vocational training, of research and of
the dissemination of agricultural knowledge; this may include joint financing of projects or
institutions;


(b) joint measures to promote consumption of certain products.


Article 36


The provisions of the Chapter relating to rules on competition shall apply to production of and
trade in agricultural products only to the extent determined by the Council within the framework
of Article 37(2) and (3) and in accordance with the procedure laid down therein, account being
taken of the objectives set out in Article 33.


The Council may, in particular, authorise the granting of aid:


(a) for the protection of enterprises handicapped by structural or natural conditions;


(b) within the framework of economic development programmes.
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Article 37


1. In order to evolve the broad lines of a common agricultural policy, the Commission shall,
immediately this Treaty enters into force, convene a conference of the Member States with a view
to making a comparison of their agricultural policies, in particular by producing a statement of
their resources and needs.


2. Having taken into account the work of the Conference provided for in paragraph 1, after
consulting the Economic and Social Committee and within two years of the entry into force of this
Treaty, the Commission shall submit proposals for working out and implementing the common
agricultural policy, including the replacement of the national organisations by one of the forms of
common organisation provided for in Article 34(1), and for implementing the measures specified in
this title.


These proposals shall take account of the interdependence of the agricultural matters mentioned in
this title.


The Council shall, on a proposal from the Commission and after consulting the European
Parliament, acting by a qualified majority, make regulations, issue directives, or take decisions,
without prejudice to any recommendations it may also make.


3. The Council may, acting by a qualified majority and in accordance with paragraph 2, replace
the national market organisations by the common organisation provided for in Article 34(1) if:


(a) the common organisation offers Member States which are opposed to this measure and which
have an organisation of their own for the production in question equivalent safeguards for the
employment and standard of living of the producers concerned, account being taken of the
adjustments that will be possible and the specialisation that will be needed with the passage
of time;


(b) such an organisation ensures conditions for trade within the Community similar to those
existing in a national market.


4. If a common organisation for certain raw materials is established before a common
organisation exists for the corresponding processed products, such raw materials as are used for
processed products intended for export to third countries may be imported from outside the
Community.
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Article 38


Where in a Member State a product is subject to a national market organisation or to internal rules
having equivalent effect which affect the competitive position of similar production in another
Member State, a countervailing charge shall be applied by Member States to imports of this
product coming from the Member State where such organisation or rules exist, unless that State
applies a countervailing charge on export.


The Commission shall fix the amount of these charges at the level required to redress the balance;
it may also authorise other measures, the conditions and details of which it shall determine.


TITLE III


FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL


CHAPTER 1


WORKERS


Article 39


1. Freedom of movement for workers shall be secured within the Community.


2. Such freedom of movement shall entail the abolition of any discrimination based on
nationality between workers of the Member States as regards employment, remuneration and other
conditions of work and employment.


3. It shall entail the right, subject to limitations justified on grounds of public policy, public
security or public health:


(a) to accept offers of employment actually made;


(b) to move freely within the territory of Member States for this purpose;


(c) to stay in a Member State for the purpose of employment in accordance with the provisions
governing the employment of nationals of that State laid down by law, regulation or
administrative action;


(d) to remain in the territory of a Member State after having been employed in that State, subject
to conditions which shall be embodied in implementing regulations to be drawn up by the
Commission.
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4. The provisions of this Article shall not apply to employment in the public service.


Article 40


The Council shall, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee, issue directives or make regulations setting out the
measures required to bring about freedom of movement for workers, as defined in Article 39, in
particular:


(a) by ensuring close cooperation between national employment services;


(b) by abolishing those administrative procedures and practices and those qualifying periods in
respect of eligibility for available employment, whether resulting from national legislation or
from agreements previously concluded between Member States, the maintenance of which
would form an obstacle to liberalisation of the movement of workers;


(c) by abolishing all such qualifying periods and other restrictions provided for either under
national legislation or under agreements previously concluded between Member States as
imposed on workers of other Member States conditions regarding the free choice of employ-
ment other than those imposed on workers of the State concerned;


(d) by setting up appropriate machinery to bring offers of employment into touch with
applications for employment and to facilitate the achievement of a balance between supply
and demand in the employment market in such a way as to avoid serious threats to the
standard of living and level of employment in the various regions and industries.


Article 41


Member States shall, within the framework of a joint programme, encourage the exchange of young
workers.


Article 42


The Council shall, acting in accordance with the procedure referred to in Article 251, adopt such
measures in the field of social security as are necessary to provide freedom of movement for
workers; to this end, it shall make arrangements to secure for migrant workers and their
dependants:
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(a) aggregation, for the purpose of acquiring and retaining the right to benefit and of calculating
the amount of benefit, of all periods taken into account under the laws of the several
countries;


(b) payment of benefits to persons resident in the territories of Member States.


The Council shall act unanimously throughout the procedure referred to in Article 251.


CHAPTER 2


RIGHT OF ESTABLISHMENT


Article 43


Within the framework of the provisions set out below, restrictions on the freedom of establishment
of nationals of a Member State in the territory of another Member State shall be prohibited. Such
prohibition shall also apply to restrictions on the setting-up of agencies, branches or subsidiaries by
nationals of any Member State established in the territory of any Member State.


Freedom of establishment shall include the right to take up and pursue activities as self-employed
persons and to set up and manage undertakings, in particular companies or firms within the
meaning of the second paragraph of Article 48, under the conditions laid down for its own
nationals by the law of the country where such establishment is effected, subject to the provisions
of the Chapter relating to capital.


Article 44


1. In order to attain freedom of establishment as regards a particular activity, the Council,
acting in accordance with the procedure referred to in Article 251 and after consulting the
Economic and Social Committee, shall act by means of directives.


2. The Council and the Commission shall carry out the duties devolving upon them under the
preceding provisions, in particular:


(a) by according, as a general rule, priority treatment to activities where freedom of establishment
makes a particularly valuable contribution to the development of production and trade;
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(b) by ensuring close cooperation between the competent authorities in the Member States in
order to ascertain the particular situation within the Community of the various activities
concerned;


(c) by abolishing those administrative procedures and practices, whether resulting from national
legislation or from agreements previously concluded between Member States, the maintenance
of which would form an obstacle to freedom of establishment;


(d) by ensuring that workers of one Member State employed in the territory of another
Member State may remain in that territory for the purpose of taking up activities therein as
self‑employed persons, where they satisfy the conditions which they would be required to
satisfy if they were entering that State at the time when they intended to take up such
activities;


(e) by enabling a national of one Member State to acquire and use land and buildings situated in
the territory of another Member State, in so far as this does not conflict with the principles
laid down in Article 33(2);


(f) by effecting the progressive abolition of restrictions on freedom of establishment in every
branch of activity under consideration, both as regards the conditions for setting up agencies,
branches or subsidiaries in the territory of a Member State and as regards the subsidiaries in
the territory of a Member State and as regards the conditions governing the entry of
personnel belonging to the main establishment into managerial or supervisory posts in such
agencies, branches or subsidiaries;


(g) by coordinating to the necessary extent the safeguards which, for the protection of the
interests of members and other, are required by Member States of companies or firms within
the meaning of the second paragraph of Article 48 with a view to making such safeguards
equivalent throughout the Community;


(h) by satisfying themselves that the conditions of establishment are not distorted by aids granted
by Member States.


Article 45


The provisions of this Chapter shall not apply, so far as any given Member State is concerned, to
activities which in that State are connected, even occasionally, with the exercise of official authority.


The Council may, acting by a qualified majority on a proposal from the Commission, rule that the
provisions of this Chapter shall not apply to certain activities.
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Article 46


1. The provisions of this Chapter and measures taken in pursuance thereof shall not prejudice
the applicability of provisions laid down by law, regulation or administrative action providing for
special treatment for foreign nationals on grounds of public policy, public security or public health.


2. The Council shall, acting in accordance with the procedure referred to in Article 251, issue
directives for the coordination of the abovementioned provisions.


Article 47


1. In order to make it easier for persons to take up and pursue activities as self-employed
persons, the Council shall, acting in accordance with the procedure referred to in Article 251, issue
directives for the mutual recognition of diplomas, certificates and other evidence of formal
qualifications.


2. For the same purpose, the Council shall, acting in accordance with the procedure referred to
in Article 251, issue directives for the coordination of the provisions laid down by law, regulation
or administrative action in Member States concerning the taking-up and pursuit of activities as
self‑employed persons. The Council, acting unanimously throughout the procedure referred to in
Article 251, shall decide on directives the implementation of which involves in at least one
Member State amendment of the existing principles laid down by law governing the professions
with respect to training and conditions of access for natural persons. In other cases the Council
shall act by qualified majority.


3. In the case of the medical and allied and pharmaceutical professions, the progressive
abolition of restrictions shall be dependent upon coordination of the conditions for their exercise
in the various Member States.


Article 48


Companies or firms formed in accordance with the law of a Member State and having their
registered office, central administration or principal place of business within the Community shall,
for the purposes of this Chapter, be treated in the same way as natural persons who are nationals
of Member States.


‘Companies or firms’ means companies or firms constituted under civil or commercial law,
including cooperative societies, and other legal persons governed by public or private law, save
for those which are non-profit-making.
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CHAPTER 3


SERVICES


Article 49


Within the framework of the provisions set out below, restrictions on freedom to provide services
within the Community shall be prohibited in respect of nationals of Member States who are
established in a State of the Community other than that of the person for whom the services are
intended.


The Council may, acting by a qualified majority on a proposal from the Commission, extend the
provisions of the Chapter to nationals of a third country who provide services and who are
established within the Community.


Article 50


Services shall be considered to be ‘services’ within the meaning of this Treaty where they are
normally provided for remuneration, in so far as they are not governed by the provisions relating
to freedom of movement for goods, capital and persons.


‘Services’ shall in particular include:


(a) activities of an industrial character;


(b) activities of a commercial character;


(c) activities of craftsmen;


(d) activities of the professions.


Without prejudice to the provisions of the Chapter relating to the right of establishment, the
person providing a service may, in order to do so, temporarily pursue his activity in the State
where the service is provided, under the same conditions as are imposed by that State on its own
nationals.


Article 51


1. Freedom to provide services in the field of transport shall be governed by the provisions of
the title relating to transport.


2. The liberalisation of banking and insurance services connected with movements of capital
shall be effected in step with the liberalisation of movement of capital.
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Article 52


1. In order to achieve the liberalisation of a specific service, the Council shall, on a proposal
from the Commission and after consulting the Economic and Social Committee and the European
Parliament, issue directives acting by a qualified majority.


2. As regards the directives referred to in paragraph 1, priority shall as a general rule be given
to those services which directly affect production costs or the liberalisation of which helps to
promote trade in goods.


Article 53


The Member States declare their readiness to undertake the liberalisation of services beyond the
extent required by the directives issued pursuant to Article 52(1), if their general economic
situation and the situation of the economic sector concerned so permit.


To this end, the Commission shall make recommendations to the Member States concerned.


Article 54


As long as restrictions on freedom to provide services have not been abolished, each Member State
shall apply such restrictions without distinction on grounds of nationality or residence to all
persons providing services within the meaning of the first paragraph of Article 49.


Article 55


The provisions of Articles 45 to 48 shall apply to the matters covered by this Chapter.


CHAPTER 4


CAPITAL AND PAYMENTS


Article 56


1. Within the framework of the provisions set out in this Chapter, all restrictions on the
movement of capital between Member States and between Member States and third countries shall
be prohibited.


2. Within the framework of the provisions set out in this Chapter, all restrictions on payments
between Member States and between Member States and third countries shall be prohibited.
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Article 57 (1)


1. The provisions of Article 56 shall be without prejudice to the application to third countries
of any restrictions which exist on 31 December 1993 under national or Community law adopted
in respect of the movement of capital to or from third countries involving direct investment –


including in real estate – establishment, the provision of financial services or the admission of
securities to capital markets. In respect of restrictions existing under national law in Estonia and
Hungary, the relevant date shall be 31 December 1999.


2. Whilst endeavouring to achieve the objective of free movement of capital between Member
States and third countries to the greatest extent possible and without prejudice to the other
Chapters of this Treaty, the Council may, acting by a qualified majority on a proposal from the
Commission, adopt measures on the movement of capital to or from third countries involving
direct investment – including investment in real estate – establishment, the provision of financial
services or the admission of securities to capital markets. Unanimity shall be required for measures
under this paragraph which constitute a step back in Community law as regards the liberalisation
of the movement of capital to or from third countries.


Article 58


1. The provisions of Article 56 shall be without prejudice to the right of Member States:


(a) to apply the relevant provisions of their tax law which distinguish between taxpayers who are
not in the same situation with regard to their place of residence or with regard to the place
where their capital is invested;


(b) to take all requisite measures to prevent infringements of national law and regulations, in
particular in the field of taxation and the prudential supervision of financial institutions, or to
lay down procedures for the declaration of capital movements for purposes of administrative
or statistical information, or to take measures which are justified on grounds of public policy
or public security.


2. The provisions of this Chapter shall be without prejudice to the applicability of restrictions
on the right of establishment which are compatible with this Treaty.


3. The measures and procedures referred to in paragraphs 1 and 2 shall not constitute a means
of arbitrary discrimination or a disguised restriction on the free movement of capital and payments
as defined in Article 56.
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Article 59


Where, in exceptional circumstances, movements of capital to or from third countries cause, or
threaten to cause, serious difficulties for the operation of economic and monetary union, the
Council, acting by a qualified majority on a proposal from the Commission and after consulting
the ECB, may take safeguard measures with regard to third countries for a period not exceeding
six months if such measures are strictly necessary.


Article 60


1. If, in the cases envisaged in Article 301, action by the Community is deemed necessary, the
Council may, in accordance with the procedure provided for in Article 301, take the necessary
urgent measures on the movement of capital and on payments as regards the third countries
concerned.


2. Without prejudice to Article 297 and as long as the Council has not taken measures
pursuant to paragraph 1, a Member State may, for serious political reasons and on grounds of
urgency, take unilateral measures against a third country with regard to capital movements and
payments. The Commission and the other Member States shall be informed of such measures by
the date of their entry into force at the latest.


The Council may, acting by a qualified majority on a proposal from the Commission, decide that
the Member State concerned shall amend or abolish such measures. The President of the Council
shall inform the European Parliament of any such decision taken by the Council.


TITLE IV


VISAS, ASYLUM, IMMIGRATION AND OTHER POLICIES RELATED TO FREE MOVE-
MENT OF PERSONS


Article 61


In order to establish progressively an area of freedom, security and justice, the Council shall adopt:


(a) within a period of five years after the entry into force of the Treaty of Amsterdam, measures
aimed at ensuring the free movement of persons in accordance with Article 14, in conjunc-
tion with directly related flanking measures with respect to external border controls, asylum
and immigration, in accordance with the provisions of Article 62(2) and (3) and Article 63(1)
(a) and (2)(a), and measures to prevent and combat crime in accordance with the provisions
of Article 31(e) of the Treaty on European Union;
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(b) other measures in the fields of asylum, immigration and safeguarding the rights of nationals
of third countries, in accordance with the provisions of Article 63;


(c) measures in the field of judicial cooperation in civil matters as provided for in Article 65;


(d) appropriate measures to encourage and strengthen administrative cooperation, as provided for
in Article 66;


(e) measures in the field of police and judicial cooperation in criminal matters aimed at a high
level of security by preventing and combating crime within the Union in accordance with the
provisions of the Treaty on European Union.


Article 62


The Council, acting in accordance with the procedure referred to in Article 67, shall, within
a period of five years after the entry into force of the Treaty of Amsterdam, adopt:


1. measures with a view to ensuring, in compliance with Article 14, the absence of any controls
on persons, be they citizens of the Union or nationals of third countries, when crossing
internal borders;


2. measures on the crossing of the external borders of the Member States which shall establish:


(a) standards and procedures to be followed by Member States in carrying out checks on
persons at such borders;


(b) rules on visas for intended stays of no more than three months, including:


(i) the list of third countries whose nationals must be in possession of visas when
crossing the external borders and those whose nationals are exempt from that
requirement;


(ii) the procedures and conditions for issuing visas by Member States;


(iii) a uniform format for visas;


(iv) rules on a uniform visa;
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3. measures setting out the conditions under which nationals of third countries shall have the
freedom to travel within the territory of the Member States during a period of no more than
three months.


Article 63


The Council, acting in accordance with the procedure referred to in Article 67, shall, within
a period of five years after the entry into force of the Treaty of Amsterdam, adopt:


1. measures on asylum, in accordance with the Geneva Convention of 28 July 1951 and the
Protocol of 31 January 1967 relating to the status of refugees and other relevant treaties,
within the following areas:


(a) criteria and mechanisms for determining which Member State is responsible for consider-
ing an application for asylum submitted by a national of a third country in one of the
Member States;


(b) minimum standards on the reception of asylum seekers in Member States;


(c) minimum standards with respect to the qualification of nationals of third countries as
refugees;


(d) minimum standards on procedures in Member States for granting or withdrawing refugee
status;


2. measures on refugees and displaced persons within the following areas:


(a) minimum standards for giving temporary protection to displaced persons from third
countries who cannot return to their country of origin and for persons who otherwise
need international protection;


(b) promoting a balance of effort between Member States in receiving and bearing the
consequences of receiving refugees and displaced persons;


3. measures on immigration policy within the following areas:


(a) conditions of entry and residence, and standards on procedures for the issue by Member
States of long-term visas and residence permits, including those for the purpose of family
reunion;


(b) illegal immigration and illegal residence, including repatriation of illegal residents;
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4. measures defining the rights and conditions under which nationals of third countries who are
legally resident in a Member State may reside in other Member States.


Measures adopted by the Council pursuant to points 3 and 4 shall not prevent any Member State
from maintaining or introducing in the areas concerned national provisions which are compatible
with this Treaty and with international agreements.


Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject to the five-year
period referred to above.


Article 64


1. This title shall not affect the exercise of the responsibilities incumbent upon Member States
with regard to the maintenance of law and order and the safeguarding of internal security.


2. In the event of one or more Member States being confronted with an emergency situation
characterised by a sudden inflow of nationals of third countries and without prejudice to
paragraph 1, the Council may, acting by qualified majority on a proposal from the Commission,
adopt provisional measures of a duration not exceeding six months for the benefit of the Member
States concerned.


Article 65


Measures in the field of judicial cooperation in civil matters having cross-border implications, to be
taken in accordance with Article 67 and in so far as necessary for the proper functioning of the
internal market, shall include:


(a) improving and simplifying:


— the system for cross-border service of judicial and extrajudicial documents,


— cooperation in the taking of evidence,


— the recognition and enforcement of decisions in civil and commercial cases, including
decisions in extrajudicial cases;


(b) promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction;
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(c) eliminating obstacles to the good functioning of civil proceedings, if necessary by promoting
the compatibility of the rules on civil procedure applicable in the Member States.


Article 66


The Council, acting in accordance with the procedure referred to in Article 67, shall take measures
to ensure cooperation between the relevant departments of the administrations of the Member
States in the areas covered by this title, as well as between those departments and the Commission.


Article 67


1. During a transitional period of five years following the entry into force of the Treaty of
Amsterdam, the Council shall act unanimously on a proposal from the Commission or on the
initiative of a Member State and after consulting the European Parliament.


2. After this period of five years:


— the Council shall act on proposals from the Commission; the Commission shall examine any
request made by a Member State that it submit a proposal to the Council,


— the Council, acting unanimously after consulting the European Parliament, shall take a decision
with a view to providing for all or parts of the areas covered by this title to be governed by
the procedure referred to in Article 251 and adapting the provisions relating to the powers of
the Court of Justice.


3. By derogation from paragraphs 1 and 2, measures referred to in Article 62(2)(b) (i) and (iii)
shall, from the entry into force of the Treaty of Amsterdam, be adopted by the Council acting by
a qualified majority on a proposal from the Commission and after consulting the European
Parliament.


4. By derogation from paragraph 2, measures referred to in Article 62(2)(b) (ii) and (iv) shall,
after a period of five years following the entry into force of the Treaty of Amsterdam, be adopted
by the Council acting in accordance with the procedure referred to in Article 251.


5. By derogation from paragraph 1, the Council shall adopt, in accordance with the procedure
referred to in Article 251:


— the measures provided for in Article 63(1) and (2)(a) provided that the Council has previously
adopted, in accordance with paragraph 1 of this Article, Community legislation defining the
common rules and basic principles governing these issues,
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— the measures provided for in Article 65 with the exception of aspects relating to family law.


Article 68


1. Article 234 shall apply to this title under the following circumstances and conditions: where
a question on the interpretation of this title or on the validity or interpretation of acts of the
institutions of the Community based on this title is raised in a case pending before a court or
a tribunal of a Member State against whose decisions there is no judicial remedy under national
law, that court or tribunal shall, if it considers that a decision on the question is necessary to
enable it to give judgment, request the Court of Justice to give a ruling thereon.


2. In any event, the Court of Justice shall not have jurisdiction to rule on any measure or
decision taken pursuant to Article 62(1) relating to the maintenance of law and order and the
safeguarding of internal security.


3. The Council, the Commission or a Member State may request the Court of Justice to give
a ruling on a question of interpretation of this title or of acts of the institutions of the Community
based on this title. The ruling given by the Court of Justice in response to such a request shall not
apply to judgments of courts or tribunals of the Member States which have become res judicata.


Article 69


The application of this title shall be subject to the provisions of the Protocol on the position of the
United Kingdom and Ireland and to the Protocol on the position of Denmark and without
prejudice to the Protocol on the application of certain aspects of Article 14 of the Treaty
establishing the European Community to the United Kingdom and to Ireland.


TITLE V


TRANSPORT


Article 70


The objectives of this Treaty shall, in matters governed by this title, be pursued by Member States
within the framework of a common transport policy.


Article 71


1. For the purpose of implementing Article 70, and taking into account the distinctive features
of transport, the Council shall, acting in accordance with the procedure referred to in Article 251
and after consulting the Economic and Social Committee and the Committee of the Regions, lay
down:
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(a) common rules applicable to international transport to or from the territory of a Member State
or passing across the territory of one or more Member States;


(b) the conditions under which non-resident carriers may operate transport services within
a Member State;


(c) measures to improve transport safety;


(d) any other appropriate provisions.


2. By way of derogation from the procedure provided for in paragraph 1, where the application
of provisions concerning the principles of the regulatory system for transport would be liable to
have a serious effect on the standard of living and on employment in certain areas and on the
operation of transport facilities, they shall be laid down by the Council acting unanimously on
a proposal from the Commission, after consulting the European Parliament and the Economic and
Social Committee. In so doing, the Council shall take into account the need for adaptation to the
economic development which will result from establishing the common market.


Article 72


Until the provisions referred to in Article 71(1) have been laid down, no Member State may,
without the unanimous approval of the Council, make the various provisions governing the subject
on 1 January 1958 or, for acceding States, the date of their accession less favourable in their direct
or indirect effect on carriers of other Member States as compared with carriers who are nationals
of that State.


Article 73


Aids shall be compatible with this Treaty if they meet the needs of coordination of transport or if
they represent reimbursement for the discharge of certain obligations inherent in the concept of
a public service.


Article 74


Any measures taken within the framework of this Treaty in respect of transport rates and
conditions shall take account of the economic circumstances of carriers.


Article 75


1. In the case of transport within the Community, discrimination which takes the form of
carriers charging different rates and imposing different conditions for the carriage of the same
goods over the same transport links on grounds of the country of origin or of destination of the
goods in question shall be abolished.


2. Paragraph 1 shall not prevent the Council from adopting other measures pursuant to
Article 71(1).
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3. The Council shall, acting by a qualified majority on a proposal from the Commission and
after consulting the Economic and Social Committee, lay down rules for implementing the
provisions of paragraph 1.


The Council may in particular lay down the provisions needed to enable the institutions of the
Community to secure compliance with the rule laid down in paragraph 1 and to ensure that users
benefit from it to the full.


4. The Commission shall, acting on its own initiative or on application by a Member State,
investigate any cases of discrimination falling within paragraph 1 and, after consulting any Member
State concerned, shall take the necessary decisions within the framework of the rules laid down in
accordance with the provisions of paragraph 3.


Article 76


1. The imposition by a Member State, in respect of transport operations carried out within the
Community, of rates and conditions involving any element of support or protection in the interest
of one or more particular undertakings or industries shall be prohibited, unless authorised by the
Commission.


2. The Commission shall, acting on its own initiative or on application by a Member State,
examine the rates and conditions referred to in paragraph 1, taking account in particular of the
requirements of an appropriate regional economic policy, the needs of underdeveloped areas and
the problems of areas seriously affected by political circumstances on the one hand, and of the
effects of such rates and conditions on competition between the different modes of transport on
the other.


After consulting each Member State concerned, the Commission shall take the necessary decisions.


3. The prohibition provided for in paragraph 1 shall not apply to tariffs fixed to meet
competition.


Article 77


Charges or dues in respect of the crossing of frontiers which are charged by a carrier in addition to
the transport rates shall not exceed a reasonable level after taking the costs actually incurred
thereby into account.


Member States shall endeavour to reduce these costs progressively.


The Commission may make recommendations to Member States for the application of this Article.
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Article 78


The provisions of this title shall not form an obstacle to the application of measures taken in the
Federal Republic of Germany to the extent that such measures are required in order to compensate
for the economic disadvantages caused by the division of Germany to the economy of certain areas
of the Federal Republic affected by that division.


Article 79


An Advisory Committee consisting of experts designated by the governments of Member States
shall be attached to the Commission. The Commission, whenever it considers it desirable, shall
consult the Committee on transport matters without prejudice to the powers of the Economic and
Social Committee.


Article 80


1. The provisions of this title shall apply to transport by rail, road and inland waterway.


2. The Council may, acting by a qualified majority, decide whether, to what extent and by what
procedure appropriate provisions may be laid down for sea and air transport.


The procedural provisions of Article 71 shall apply.


TITLE VI


COMMON RULES ON COMPETITION, TAXATION AND APPROXIMATION OF LAWS


CHAPTER 1


RULES ON COMPETITION


SECTION 1


RULES APPLYING TO UNDERTAKINGS


Article 81


1. The following shall be prohibited as incompatible with the common market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which may
affect trade between Member States and which have as their object or effect the prevention,
restriction or distortion of competition within the common market, and in particular those which:
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(a) directly or indirectly fix purchase or selling prices or any other trading conditions;


(b) limit or control production, markets, technical development, or investment;


(c) share markets or sources of supply;


(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;


(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with
the subject of such contracts.


2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.


3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:


— any agreement or category of agreements between undertakings,


— any decision or category of decisions by associations of undertakings,


— any concerted practice or category of concerted practices,


which contributes to improving the production or distribution of goods or to promoting technical
or economic progress, while allowing consumers a fair share of the resulting benefit, and which
does not:


(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;


(b) afford such undertakings the possibility of eliminating competition in respect of a substantial
part of the products in question.


Article 82


Any abuse by one or more undertakings of a dominant position within the common market or in
a substantial part of it shall be prohibited as incompatible with the common market in so far as it
may affect trade between Member States.


Such abuse may, in particular, consist in:


(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;
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(b) limiting production, markets or technical development to the prejudice of consumers;


(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;


(d) making the conclusion of contracts subject to acceptance by the other parties of supplemen-
tary obligations which, by their nature or according to commercial usage, have no connection
with the subject of such contracts.


Article 83


1. The appropriate regulations or directives to give effect to the principles set out in Articles
81 and 82 shall be laid down by the Council, acting by a qualified majority on a proposal from
the Commission and after consulting the European Parliament.


2. The regulations or directives referred to in paragraph 1 shall be designed in particular:


(a) to ensure compliance with the prohibitions laid down in Article 81(1) and in Article 82 by
making provision for fines and periodic penalty payments;


(b) to lay down detailed rules for the application of Article 81(3), taking into account the need to
ensure effective supervision on the one hand, and to simplify administration to the greatest
possible extent on the other;


(c) to define, if need be, in the various branches of the economy, the scope of the provisions of
Articles 81 and 82;


(d) to define the respective functions of the Commission and of the Court of Justice in applying
the provisions laid down in this paragraph;


(e) to determine the relationship between national laws and the provisions contained in this
Section or adopted pursuant to this Article.


Article 84


Until the entry into force of the provisions adopted in pursuance of Article 83, the authorities in
Member States shall rule on the admissibility of agreements, decisions and concerted practices and
on abuse of a dominant position in the common market in accordance with the law of their
country and with the provisions of Article 81, in particular paragraph 3, and of Article 82.
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Article 85


1. Without prejudice to Article 84, the Commission shall ensure the application of the
principles laid down in Articles 81 and 82. On application by a Member State or on its own
initiative, and in cooperation with the competent authorities in the Member States, which shall give
it their assistance, the Commission shall investigate cases of suspected infringement of these
principles. If it finds that there has been an infringement, it shall propose appropriate measures
to bring it to an end.


2. If the infringement is not brought to an end, the Commission shall record such infringement
of the principles in a reasoned decision. The Commission may publish its decision and authorise
Member States to take the measures, the conditions and details of which it shall determine, needed
to remedy the situation.


Article 86


1. In the case of public undertakings and undertakings to which Member States grant special or
exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to
the rules contained in this Treaty, in particular to those rules provided for in Article 12 and
Articles 81 to 89.


2. Undertakings entrusted with the operation of services of general economic interest or having
the character of a revenue-producing monopoly shall be subject to the rules contained in this
Treaty, in particular to the rules on competition, in so far as the application of such rules does not
obstruct the performance, in law or in fact, of the particular tasks assigned to them. The
development of trade must not be affected to such an extent as would be contrary to the interests
of the Community.


3. The Commission shall ensure the application of the provisions of this Article and shall,
where necessary, address appropriate directives or decisions to Member States.


SECTION 2


AIDS GRANTED BY STATES


Article 87


1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through
State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Member States, be incompatible with the common market.
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2. The following shall be compatible with the common market:


(a) aid having a social character, granted to individual consumers, provided that such aid is
granted without discrimination related to the origin of the products concerned;


(b) aid to make good the damage caused by natural disasters or exceptional occurrences;


(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by
the division of Germany, in so far as such aid is required in order to compensate for the
economic disadvantages caused by that division.


3. The following may be considered to be compatible with the common market:


(a) aid to promote the economic development of areas where the standard of living is
abnormally low or where there is serious underemployment;


(b) aid to promote the execution of an important project of common European interest or to
remedy a serious disturbance in the economy of a Member State;


(c) aid to facilitate the development of certain economic activities or of certain economic areas,
where such aid does not adversely affect trading conditions to an extent contrary to the
common interest;


(d) aid to promote culture and heritage conservation where such aid does not affect trading
conditions and competition in the Community to an extent that is contrary to the common
interest;


(e) such other categories of aid as may be specified by decision of the Council acting by
a qualified majority on a proposal from the Commission.


Article 88


1. The Commission shall, in cooperation with Member States, keep under constant review all
systems of aid existing in those States. It shall propose to the latter any appropriate measures
required by the progressive development or by the functioning of the common market.


2. If, after giving notice to the parties concerned to submit their comments, the Commission
finds that aid granted by a State or through State resources is not compatible with the common
market having regard to Article 87, or that such aid is being misused, it shall decide that the State
concerned shall abolish or alter such aid within a period of time to be determined by the
Commission.
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If the State concerned does not comply with this decision within the prescribed time, the
Commission or any other interested State may, in derogation from the provisions of Articles 226
and 227, refer the matter to the Court of Justice direct.


On application by a Member State, the Council may, acting unanimously, decide that aid which that
State is granting or intends to grant shall be considered to be compatible with the common
market, in derogation from the provisions of Article 87 or from the regulations provided for in
Article 89, if such a decision is justified by exceptional circumstances. If, as regards the aid in
question, the Commission has already initiated the procedure provided for in the first subparagraph
of this paragraph, the fact that the State concerned has made its application to the Council shall
have the effect of suspending that procedure until the Council has made its attitude known.


If, however, the Council has not made its attitude known within three months of the said
application being made, the Commission shall give its decision on the case.


3. The Commission shall be informed, in sufficient time to enable it to submit its comments,
of any plans to grant or alter aid. If it considers that any such plan is not compatible with the
common market having regard to Article 87, it shall without delay initiate the procedure provided
for in paragraph 2. The Member State concerned shall not put its proposed measures into effect
until this procedure has resulted in a final decision.


Article 89


The Council, acting by a qualified majority on a proposal from the Commission and after
consulting the European Parliament, may make any appropriate regulations for the application of
Articles 87 and 88 and may in particular determine the conditions in which Article 88(3) shall
apply and the categories of aid exempted from this procedure.


CHAPTER 2


TAX PROVISIONS


Article 90


No Member State shall impose, directly or indirectly, on the products of other Member States any
internal taxation of any kind in excess of that imposed directly or indirectly on similar domestic
products.


Furthermore, no Member State shall impose on the products of other Member States any internal
taxation of such a nature as to afford indirect protection to other products.
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Article 91


Where products are exported to the territory of any Member State, any repayment of internal
taxation shall not exceed the internal taxation imposed on them whether directly or indirectly.


Article 92


In the case of charges other than turnover taxes, excise duties and other forms of indirect taxation,
remissions and repayments in respect of exports to other Member States may not be granted and
countervailing charges in respect of imports from Member States may not be imposed unless the
measures contemplated have been previously approved for a limited period by the Council acting
by a qualified majority on a proposal from the Commission.


Article 93


The Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament and the Economic and Social Committee, adopt provisions for the harmonisa-
tion of legislation concerning turnover taxes, excise duties and other forms of indirect taxation to
the extent that such harmonisation is necessary to ensure the establishment and the functioning of
the internal market within the time limit laid down in Article 14.


CHAPTER 3


APPROXIMATION OF LAWS


Article 94


The Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament and the Economic and Social Committee, issue directives for the approxima-
tion of such laws, regulations or administrative provisions of the Member States as directly affect
the establishment or functioning of the common market.


Article 95


1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, the
following provisions shall apply for the achievement of the objectives set out in Article 14. The
Council shall, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee, adopt the measures for the approximation of the
provisions laid down by law, regulation or administrative action in Member States which have as
their object the establishment and functioning of the internal market.
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2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of
persons nor to those relating to the rights and interests of employed persons.


3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety,
environmental protection and consumer protection, will take as a base a high level of protection,
taking account in particular of any new development based on scientific facts. Within their
respective powers, the European Parliament and the Council will also seek to achieve this objective.


4. If, after the adoption by the Council or by the Commission of a harmonisation measure,
a Member State deems it necessary to maintain national provisions on grounds of major needs
referred to in Article 30, or relating to the protection of the environment or the working
environment, it shall notify the Commission of these provisions as well as the grounds for
maintaining them.


5. Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by the
Commission of a harmonisation measure, a Member State deems it necessary to introduce national
provisions based on new scientific evidence relating to the protection of the environment or the
working environment on grounds of a problem specific to that Member State arising after the
adoption of the harmonisation measure, it shall notify the Commission of the envisaged provisions
as well as the grounds for introducing them.


6. The Commission shall, within six months of the notifications as referred to in paragraphs
4 and 5, approve or reject the national provisions involved after having verified whether or not
they are a means of arbitrary discrimination or a disguised restriction on trade between Member
States and whether or not they shall constitute an obstacle to the functioning of the internal
market.


In the absence of a decision by the Commission within this period the national provisions referred
to in paragraphs 4 and 5 shall be deemed to have been approved.


When justified by the complexity of the matter and in the absence of danger for human health, the
Commission may notify the Member State concerned that the period referred to in this paragraph
may be extended for a further period of up to six months.


7. When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce
national provisions derogating from a harmonisation measure, the Commission shall immediately
examine whether to propose an adaptation to that measure.
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8. When a Member State raises a specific problem on public health in a field which has been
the subject of prior harmonisation measures, it shall bring it to the attention of the Commission
which shall immediately examine whether to propose appropriate measures to the Council.


9. By way of derogation from the procedure laid down in Articles 226 and 227, the
Commission and any Member State may bring the matter directly before the Court of Justice if it
considers that another Member State is making improper use of the powers provided for in this
Article.


10. The harmonisation measures referred to above shall, in appropriate cases, include
a safeguard clause authorising the Member States to take, for one or more of the non-economic
reasons referred to in Article 30, provisional measures subject to a Community control procedure.


Article 96


Where the Commission finds that a difference between the provisions laid down by law, regulation
or administrative action in Member States is distorting the conditions of competition in the
common market and that the resultant distortion needs to be eliminated, it shall consult the
Member States concerned.


If such consultation does not result in an agreement eliminating the distortion in question, the
Council shall, on a proposal from the Commission, acting by a qualified majority, issue the
necessary directives. The Commission and the Council may take any other appropriate measures
provided for in this Treaty.


Article 97


1. Where there is a reason to fear that the adoption or amendment of a provision laid down
by law, regulation or administrative action may cause distortion within the meaning of Article 96,
a Member State desiring to proceed therewith shall consult the Commission. After consulting the
Member States, the Commission shall recommend to the States concerned such measures as may be
appropriate to avoid the distortion in question.


2. If a State desiring to introduce or amend its own provisions does not comply with the
recommendation addressed to it by the Commission, other Member States shall not be required,
pursuant to Article 96, to amend their own provisions in order to eliminate such distortion. If the
Member State which has ignored the recommendation of the Commission causes distortion
detrimental only to itself, the provisions of Article 96 shall not apply.
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TITLE VII


ECONOMIC AND MONETARY POLICY


CHAPTER 1


ECONOMIC POLICY


Article 98


Member States shall conduct their economic policies with a view to contributing to the achieve-
ment of the objectives of the Community, as defined in Article 2, and in the context of the broad
guidelines referred to in Article 99(2). The Member States and the Community shall act in
accordance with the principle of an open market economy with free competition, favouring an
efficient allocation of resources, and in compliance with the principles set out in Article 4.


Article 99


1. Member States shall regard their economic policies as a matter of common concern and
shall coordinate them within the Council, in accordance with the provisions of Article 98.


2. The Council shall, acting by a qualified majority on a recommendation from the Commis-
sion, formulate a draft for the broad guidelines of the economic policies of the Member States and
of the Community, and shall report its findings to the European Council.


The European Council shall, acting on the basis of the report from the Council, discuss
a conclusion on the broad guidelines of the economic policies of the Member States and of the
Community.


On the basis of this conclusion, the Council shall, acting by a qualified majority, adopt
a recommendation setting out these broad guidelines. The Council shall inform the European
Parliament of its recommendation.


3. In order to ensure closer coordination of economic policies and sustained convergence of
the economic performances of the Member States, the Council shall, on the basis of reports
submitted by the Commission, monitor economic developments in each of the Member States and
in the Community as well as the consistency of economic policies with the broad guidelines
referred to in paragraph 2, and regularly carry out an overall assessment.


For the purpose of this multilateral surveillance, Member States shall forward information to the
Commission about important measures taken by them in the field of their economic policy and
such other information as they deem necessary.
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4. Where it is established, under the procedure referred to in paragraph 3, that the economic
policies of a Member State are not consistent with the broad guidelines referred to in paragraph
2 or that they risk jeopardising the proper functioning of economic and monetary union, the
Council may, acting by a qualified majority on a recommendation from the Commission, make the
necessary recommendations to the Member State concerned. The Council may, acting by a qualified
majority on a proposal from the Commission, decide to make its recommendations public.


The President of the Council and the Commission shall report to the European Parliament on the
results of multilateral surveillance. The President of the Council may be invited to appear before the
competent committee of the European Parliament if the Council has made its recommendations
public.


5. The Council, acting in accordance with the procedure referred to in Article 252, may adopt
detailed rules for the multilateral surveillance procedure referred to in paragraphs 3 and 4 of this
Article.


Article 100


1. Without prejudice to any other procedures provided for in this Treaty, the Council, acting by
a qualified majority on a proposal from the Commission, may decide upon the measures
appropriate to the economic situation, in particular if severe difficulties arise in the supply of
certain products.


2. Where a Member State is in difficulties or is seriously threatened with severe difficulties
caused by natural disasters or exceptional occurrences beyond its control, the Council, acting by
a qualified majority on a proposal from the Commission, may grant, under certain conditions,
Community financial assistance to the Member State concerned. The President of the Council shall
inform the European Parliament of the decision taken.


Article 101


1. Overdraft facilities or any other type of credit facility with the ECB or with the central banks
of the Member States (hereinafter referred to as ‘national central banks’) in favour of Community
institutions or bodies, central governments, regional, local or other public authorities, other bodies
governed by public law, or public undertakings of Member States shall be prohibited, as shall the
purchase directly from them by the ECB or national central banks of debt instruments.
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2. Paragraph 1 shall not apply to publicly owned credit institutions which, in the context of
the supply of reserves by central banks, shall be given the same treatment by national central banks
and the ECB as private credit institutions.


Article 102


1. Any measure, not based on prudential considerations, establishing privileged access by
Community institutions or bodies, central governments, regional, local or other public authorities,
other bodies governed by public law, or public undertakings of Member States to financial
institutions, shall be prohibited.


2. The Council, acting in accordance with the procedure referred to in Article 252, shall,
before 1 January 1994, specify definitions for the application of the prohibition referred to in
paragraph 1.


Article 103


1. The Community shall not be liable for or assume the commitments of central governments,
regional, local or other public authorities, other bodies governed by public law, or public under-
takings of any Member State, without prejudice to mutual financial guarantees for the joint
execution of a specific project. A Member State shall not be liable for or assume the commitments
of central governments, regional, local or other public authorities, other bodies governed by public
law, or public undertakings of another Member State, without prejudice to mutual financial
guarantees for the joint execution of a specific project.


2. If necessary, the Council, acting in accordance with the procedure referred to in Article 252,
may specify definitions for the application of the prohibition referred to in Article 101 and in this
Article.


Article 104


1. Member States shall avoid excessive government deficits.


2. The Commission shall monitor the development of the budgetary situation and of the stock
of government debt in the Member States with a view to identifying gross errors. In particular it
shall examine compliance with budgetary discipline on the basis of the following two criteria:


(a) whether the ratio of the planned or actual government deficit to gross domestic product
exceeds a reference value, unless:


— either the ratio has declined substantially and continuously and reached a level that
comes close to the reference value,
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— or, alternatively, the excess over the reference value is only exceptional and temporary
and the ratio remains close to the reference value;


(b) whether the ratio of government debt to gross domestic product exceeds a reference value,
unless the ratio is sufficiently diminishing and approaching the reference value at a satisfactory
pace.


The reference values are specified in the Protocol on the excessive deficit procedure annexed to this
Treaty.


3. If a Member State does not fulfil the requirements under one or both of these criteria, the
Commission shall prepare a report. The report of the Commission shall also take into account
whether the government deficit exceeds government investment expenditure and take into account
all other relevant factors, including the medium-term economic and budgetary position of the
Member State.


The Commission may also prepare a report if, notwithstanding the fulfilment of the requirements
under the criteria, it is of the opinion that there is a risk of an excessive deficit in a Member State.


4. The Committee provided for in Article 114 shall formulate an opinion on the report of the
Commission.


5. If the Commission considers that an excessive deficit in a Member State exists or may occur,
the Commission shall address an opinion to the Council.


6. The Council shall, acting by a qualified majority on a recommendation from the Commis-
sion, and having considered any observations which the Member State concerned may wish to
make, decide after an overall assessment whether an excessive deficit exists.


7. Where the existence of an excessive deficit is decided according to paragraph 6, the Council
shall make recommendations to the Member State concerned with a view to bringing that situation
to an end within a given period. Subject to the provisions of paragraph 8, these recommendations
shall not be made public.


8. Where it establishes that there has been no effective action in response to its recommenda-
tions within the period laid down, the Council may make its recommendations public.


9. If a Member State persists in failing to put into practice the recommendations of the
Council, the Council may decide to give notice to the Member State to take, within a specified time
limit, measures for the deficit reduction which is judged necessary by the Council in order to
remedy the situation.


In such a case, the Council may request the Member State concerned to submit reports in
accordance with a specific timetable in order to examine the adjustment efforts of that Member
State.


10. The rights to bring actions provided for in Articles 226 and 227 may not be exercised
within the framework of paragraphs 1 to 9 of this Article.
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11. As long as a Member State fails to comply with a decision taken in accordance with
paragraph 9, the Council may decide to apply or, as the case may be, intensify one or more of the
following measures:


— to require the Member State concerned to publish additional information, to be specified by
the Council, before issuing bonds and securities,


— to invite the European Investment Bank to reconsider its lending policy towards the Member
State concerned,


— to require the Member State concerned to make a non-interest-bearing deposit of an
appropriate size with the Community until the excessive deficit has, in the view of the
Council, been corrected,


— to impose fines of an appropriate size.


The President of the Council shall inform the European Parliament of the decisions taken.


12. The Council shall abrogate some or all of its decisions referred to in paragraphs 6 to 9 and
11 to the extent that the excessive deficit in the Member State concerned has, in the view of the
Council, been corrected. If the Council has previously made public recommendations, it shall, as
soon as the decision under paragraph 8 has been abrogated, make a public statement that an
excessive deficit in the Member State concerned no longer exists.


13. When taking the decisions referred to in paragraphs 7 to 9, 11 and 12, the Council shall
act on a recommendation from the Commission by a majority of two thirds of the votes of its
members weighted in accordance with Article 205(2), excluding the votes of the representative of
the Member State concerned.


14. Further provisions relating to the implementation of the procedure described in this Article
are set out in the Protocol on the excessive deficit procedure annexed to this Treaty.


The Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament and the ECB, adopt the appropriate provisions which shall then replace the
said Protocol.


Subject to the other provisions of this paragraph, the Council shall, before 1 January 1994, acting
by a qualified majority on a proposal from the Commission and after consulting the European
Parliament, lay down detailed rules and definitions for the application of the provisions of the said
Protocol.
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CHAPTER 2


MONETARY POLICY


Article 105


1. The primary objective of the ESCB shall be to maintain price stability. Without prejudice to
the objective of price stability, the ESCB shall support the general economic policies in the
Community with a view to contributing to the achievement of the objectives of the Community
as laid down in Article 2. The ESCB shall act in accordance with the principle of an open market
economy with free competition, favouring an efficient allocation of resources, and in compliance
with the principles set out in Article 4.


2. The basic tasks to be carried out through the ESCB shall be:


— to define and implement the monetary policy of the Community,


— to conduct foreign-exchange operations consistent with the provisions of Article 111,


— to hold and manage the official foreign reserves of the Member States,


— to promote the smooth operation of payment systems.


3. The third indent of paragraph 2 shall be without prejudice to the holding and management
by the governments of Member States of foreign-exchange working balances.


4. The ECB shall be consulted:


— on any proposed Community act in its fields of competence,


— by national authorities regarding any draft legislative provision in its fields of competence, but
within the limits and under the conditions set out by the Council in accordance with the
procedure laid down in Article 107(6).


The ECB may submit opinions to the appropriate Community institutions or bodies or to national
authorities on matters in its fields of competence.


5. The ESCB shall contribute to the smooth conduct of policies pursued by the competent
authorities relating to the prudential supervision of credit institutions and the stability of the
financial system.


6. The Council may, acting unanimously on a proposal from the Commission and after
consulting the ECB and after receiving the assent of the European Parliament, confer upon the
ECB specific tasks concerning policies relating to the prudential supervision of credit institutions
and other financial institutions with the exception of insurance undertakings.
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Article 106


1. The ECB shall have the exclusive right to authorise the issue of banknotes within the
Community. The ECB and the national central banks may issue such notes. The banknotes issued
by the ECB and the national central banks shall be the only such notes to have the status of legal
tender within the Community.


2. Member States may issue coins subject to approval by the ECB of the volume of the issue.
The Council may, acting in accordance with the procedure referred to in Article 252 and after
consulting the ECB, adopt measures to harmonise the denominations and technical specifications of
all coins intended for circulation to the extent necessary to permit their smooth circulation within
the Community.


Article 107


1. The ESCB shall be composed of the ECB and of the national central banks.


2. The ECB shall have legal personality.


3. The ESCB shall be governed by the decision-making bodies of the ECB which shall be the
Governing Council and the Executive Board.


4. The Statute of the ESCB is laid down in a Protocol annexed to this Treaty.


5. Articles 5.1, 5.2, 5.3, 17, 18, 19.1, 22, 23, 24, 26, 32.2, 32.3, 32.4, 32.6, 33.1(a) and 36
of the Statute of the ESCB may be amended by the Council, acting either by a qualified majority on
a recommendation from the ECB and after consulting the Commission or unanimously on
a proposal from the Commission and after consulting the ECB. In either case, the assent of the
European Parliament shall be required.


6. The Council, acting by a qualified majority either on a proposal from the Commission and
after consulting the European Parliament and the ECB or on a recommendation from the ECB and
after consulting the European Parliament and the Commission, shall adopt the provisions referred
to in Articles 4, 5.4, 19.2, 20, 28.1, 29.2, 30.4 and 34.3 of the Statute of the ESCB.


Article 108


When exercising the powers and carrying out the tasks and duties conferred upon them by this
Treaty and the Statute of the ESCB, neither the ECB, nor a national central bank, nor any member
of their decision-making bodies shall seek or take instructions from Community institutions or
bodies, from any government of a Member State or from any other body. The Community
institutions and bodies and the governments of the Member States undertake to respect this
principle and not to seek to influence the members of the decision-making bodies of the ECB or of
the national central banks in the performance of their tasks.
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Article 109


Each Member State shall ensure, at the latest at the date of the establishment of the ESCB, that its
national legislation including the statutes of its national central bank is compatible with this Treaty
and the Statute of the ESCB.


Article 110


1. In order to carry out the tasks entrusted to the ESCB, the ECB shall, in accordance with the
provisions of this Treaty and under the conditions laid down in the Statute of the ESCB:


— make regulations to the extent necessary to implement the tasks defined in Article 3.1, first
indent, Articles 19.1, 22 and 25.2 of the Statute of the ESCB and in cases which shall be laid
down in the acts of the Council referred to in Article 107(6),


— take decisions necessary for carrying out the tasks entrusted to the ESCB under this Treaty and
the Statute of the ESCB,


— make recommendations and deliver opinions.


2. A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.


Recommendations and opinions shall have no binding force.


A decision shall be binding in its entirety upon those to whom it is addressed.


Articles 253, 254 and 256 shall apply to regulations and decisions adopted by the ECB.


The ECB may decide to publish its decisions, recommendations and opinions.


3. Within the limits and under the conditions adopted by the Council under the procedure laid
down in Article 107(6), the ECB shall be entitled to impose fines or periodic penalty payments on
undertakings for failure to comply with obligations under its regulations and decisions.


Article 111


1. By way of derogation from Article 300, the Council may, acting unanimously on
a recommendation from the ECB or from the Commission, and after consulting the ECB in an
endeavour to reach a consensus consistent with the objective of price stability, after consulting the
European Parliament, in accordance with the procedure in paragraph 3 for determining the
arrangements, conclude formal agreements on an exchange-rate system for the ecu in relation to
non-Community currencies. The Council may, acting by a qualified majority on a recommendation
from the ECB or from the Commission, and after consulting the ECB in an endeavour to reach
a consensus consistent with the objective of price stability, adopt, adjust or abandon the central
rates of the ecu within the exchange-rate system. The President of the Council shall inform the
European Parliament of the adoption, adjustment or abandonment of the ecu central rates.
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2. In the absence of an exchange-rate system in relation to one or more non-Community
currencies as referred to in paragraph 1, the Council, acting by a qualified majority either on
a recommendation from the Commission and after consulting the ECB or on a recommendation
from the ECB, may formulate general orientations for exchange-rate policy in relation to these
currencies. These general orientations shall be without prejudice to the primary objective of the
ESCB to maintain price stability.


3. By way of derogation from Article 300, where agreements concerning monetary or foreign‑-
exchange regime matters need to be negotiated by the Community with one or more States or
international organisations, the Council, acting by a qualified majority on a recommendation from
the Commission and after consulting the ECB, shall decide the arrangements for the negotiation
and for the conclusion of such agreements. These arrangements shall ensure that the Community
expresses a single position. The Commission shall be fully associated with the negotiations.


Agreements concluded in accordance with this paragraph shall be binding on the institutions of the
Community, on the ECB and on Member States.


4. Subject to paragraph 1, the Council, acting by a qualified majority on a proposal from the
Commission and after consulting the ECB, shall decide on the position of the Community at
international level as regards issues of particular relevance to economic and monetary union and
on its representation, in compliance with the allocation of powers laid down in Articles 99 and
105.


5. Without prejudice to Community competence and Community agreements as regards
economic and monetary union, Member States may negotiate in international bodies and conclude
international agreements.


CHAPTER 3


INSTITUTIONAL PROVISIONS


Article 112


1. The Governing Council of the ECB shall comprise the members of the Executive Board of
the ECB and the Governors of the national central banks.


2. (a) The Executive Board shall comprise the President, the Vice-President and four other
members.


(b) The President, the Vice-President and the other members of the Executive Board shall be
appointed from among persons of recognised standing and professional experience in
monetary or banking matters by common accord of the governments of the Member
States at the level of Heads of State or Government, on a recommendation from the
Council, after it has consulted the European Parliament and the Governing Council of the
ECB.
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Their term of office shall be eight years and shall not be renewable.


Only nationals of Member States may be members of the Executive Board.


Article 113


1. The President of the Council and a member of the Commission may participate, without
having the right to vote, in meetings of the Governing Council of the ECB.


The President of the Council may submit a motion for deliberation to the Governing Council of
the ECB.


2. The President of the ECB shall be invited to participate in Council meetings when the
Council is discussing matters relating to the objectives and tasks of the ESCB.


3. The ECB shall address an annual report on the activities of the ESCB and on the monetary
policy of both the previous and current year to the European Parliament, the Council and the
Commission, and also to the European Council. The President of the ECB shall present this report
to the Council and to the European Parliament, which may hold a general debate on that basis.


The President of the ECB and the other members of the Executive Board may, at the request of the
European Parliament or on their own initiative, be heard by the competent committees of the
European Parliament.


Article 114


1. In order to promote coordination of the policies of Member States to the full extent needed
for the functioning of the internal market, a Monetary Committee with advisory status is hereby set
up.


It shall have the following tasks:


— to keep under review the monetary and financial situation of the Member States and of the
Community and the general payments system of the Member States and to report regularly
thereon to the Council and to the Commission,


— to deliver opinions at the request of the Council or of the Commission, or on its own
initiative for submission to those institutions,


— without prejudice to Article 207, to contribute to the preparation of the work of the Council
referred to in Articles 59, 60, 99(2), (3), (4) and (5), 100, 102, 103, 104, 116(2), 117(6),
119, 120, 121(2) and 122(1),
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— to examine, at least once a year, the situation regarding the movement of capital and the
freedom of payments, as they result from the application of this Treaty and of measures
adopted by the Council; the examination shall cover all measures relating to capital move-
ments and payments; the Committee shall report to the Commission and to the Council on
the outcome of this examination.


The Member States and the Commission shall each appoint two members of the Monetary
Committee.


2. At the start of the third stage, an Economic and Financial Committee shall be set up. The
Monetary Committee provided for in paragraph 1 shall be dissolved.


The Economic and Financial Committee shall have the following tasks:


— to deliver opinions at the request of the Council or of the Commission, or on its own
initiative for submission to those institutions,


— to keep under review the economic and financial situation of the Member States and of the
Community and to report regularly thereon to the Council and to the Commission, in
particular on financial relations with third countries and international institutions,


— without prejudice to Article 207, to contribute to the preparation of the work of the Council
referred to in Articles 59, 60, 99(2), (3), (4) and (5), 100, 102, 103, 104, 105(6), 106(2), 107
(5) and (6), 111, 119, 120(2) and (3), 122(2), 123(4) and (5), and to carry out other advisory
and preparatory tasks assigned to it by the Council,


— to examine, at least once a year, the situation regarding the movement of capital and the
freedom of payments, as they result from the application of this Treaty and of measures
adopted by the Council; the examination shall cover all measures relating to capital move-
ments and payments; the Committee shall report to the Commission and to the Council on
the outcome of this examination.


The Member States, the Commission and the ECB shall each appoint no more than two members
of the Committee.


3. The Council shall, acting by a qualified majority on a proposal from the Commission and
after consulting the ECB and the Committee referred to in this Article, lay down detailed provisions
concerning the composition of the Economic and Financial Committee. The President of the
Council shall inform the European Parliament of such a decision.
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4. In addition to the tasks set out in paragraph 2, if and as long as there are Member States
with a derogation as referred to in Articles 122 and 123, the Committee shall keep under review
the monetary and financial situation and the general payments system of those Member States and
report regularly thereon to the Council and to the Commission.


Article 115


For matters within the scope of Articles 99(4), 104 with the exception of paragraph 14, 111, 121,
122 and 123(4) and (5), the Council or a Member State may request the Commission to make
a recommendation or a proposal, as appropriate. The Commission shall examine this request and
submit its conclusions to the Council without delay.


CHAPTER 4


TRANSITIONAL PROVISIONS


Article 116


1. The second stage for achieving economic and monetary union shall begin on 1 January
1994.


2. Before that date:


(a) each Member State shall:


— adopt, where necessary, appropriate measures to comply with the prohibitions laid down
in Article 56 and in Articles 101 and 102(1),


— adopt, if necessary, with a view to permitting the assessment provided for in subpara-
graph (b), multiannual programmes intended to ensure the lasting convergence necessary
for the achievement of economic and monetary union, in particular with regard to price
stability and sound public finances;


(b) the Council shall, on the basis of a report from the Commission, assess the progress made
with regard to economic and monetary convergence, in particular with regard to price
stability and sound public finances, and the progress made with the implementation of
Community law concerning the internal market.


3. The provisions of Articles 101, 102(1), 103(1) and 104 with the exception of paragraphs 1,
9, 11 and 14 shall apply from the beginning of the second stage.
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The provisions of Articles 100(2), 104(1), (9) and (11), 105, 106, 108, 111, 112, 113 and 114(2)
and (4) shall apply from the beginning of the third stage.


4. In the second stage, Member States shall endeavour to avoid excessive government deficits.


5. During the second stage, each Member State shall, as appropriate, start the process leading
to the independence of its central bank, in accordance with Article 109.


Article 117


1. At the start of the second stage, a European Monetary Institute (hereinafter referred to as
‘EMI’) shall be established and take up its duties; it shall have legal personality and be directed and
managed by a Council, consisting of a President and the Governors of the national central banks,
one of whom shall be Vice-President.


The President shall be appointed by common accord of the governments of the Member States at
the level of Heads of State or Government, on a recommendation from the Council of the EMI,
and after consulting the European Parliament and the Council. The President shall be selected from
among persons of recognised standing and professional experience in monetary or banking matters.
Only nationals of Member States may be President of the EMI. The Council of the EMI shall
appoint the Vice-President.


The Statute of the EMI is laid down in a Protocol annexed to this Treaty.


2. The EMI shall:


— strengthen cooperation between the national central banks,


— strengthen the coordination of the monetary policies of the Member States, with the aim of
ensuring price stability,


— monitor the functioning of the European Monetary System,


— hold consultations concerning issues falling within the competence of the national central
banks and affecting the stability of financial institutions and markets,


— take over the tasks of the European Monetary Cooperation Fund, which shall be dissolved; the
modalities of dissolution are laid down in the Statute of the EMI,


— facilitate the use of the ecu and oversee its development, including the smooth functioning of
the ecu clearing system.


3. For the preparation of the third stage, the EMI shall:


— prepare the instruments and the procedures necessary for carrying out a single monetary
policy in the third stage,
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— promote the harmonisation, where necessary, of the rules and practices governing the
collection, compilation and distribution of statistics in the areas within its field of competence,


— prepare the rules for operations to be undertaken by the national central banks within the
framework of the ESCB,


— promote the efficiency of cross-border payments,


— supervise the technical preparation of ecu banknotes.


At the latest by 31 December 1996, the EMI shall specify the regulatory, organisational and
logistical framework necessary for the ESCB to perform its tasks in the third stage. This framework
shall be submitted for decision to the ECB at the date of its establishment.


4. The EMI, acting by a majority of two thirds of the members of its Council, may:


— formulate opinions or recommendations on the overall orientation of monetary policy and
exchange-rate policy as well as on related measures introduced in each Member State,


— submit opinions or recommendations to governments and to the Council on policies which
might affect the internal or external monetary situation in the Community and, in particular,
the functioning of the European Monetary System,


— make recommendations to the monetary authorities of the Member States concerning the
conduct of their monetary policy.


5. The EMI, acting unanimously, may decide to publish its opinions and its recommendations.


6. The EMI shall be consulted by the Council regarding any proposed Community act within its
field of competence.


Within the limits and under the conditions set out by the Council, acting by a qualified majority
on a proposal from the Commission and after consulting the European Parliament and the EMI, the
EMI shall be consulted by the authorities of the Member States on any draft legislative provision
within its field of competence.


7. The Council may, acting unanimously on a proposal from the Commission and after
consulting the European Parliament and the EMI, confer upon the EMI other tasks for the
preparation of the third stage.


8. Where this Treaty provides for a consultative role for the ECB, references to the ECB shall be
read as referring to the EMI before the establishment of the ECB.
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9. During the second stage, the term ‘ECB’ used in Articles 230, 232, 233, 234, 237 and 288
shall be read as referring to the EMI.


Article 118


The currency composition of the ecu basket shall not be changed.


From the start of the third stage, the value of the ecu shall be irrevocably fixed in accordance with
Article 123(4).


Article 119


1. Where a Member State is in difficulties or is seriously threatened with difficulties as regards
its balance of payments either as a result of an overall disequilibrium in its balance of payments, or
as a result of the type of currency at its disposal, and where such difficulties are liable in particular
to jeopardise the functioning of the common market or the progressive implementation of the
common commercial policy, the Commission shall immediately investigate the position of the State
in question and the action which, making use of all the means at its disposal, that State has taken
or may take in accordance with the provisions of this Treaty. The Commission shall state what
measures it recommends the State concerned to take.


If the action taken by a Member State and the measures suggested by the Commission do not
prove sufficient to overcome the difficulties which have arisen or which threaten, the Commission
shall, after consulting the Committee referred to in Article 114, recommend to the Council the
granting of mutual assistance and appropriate methods therefor.


The Commission shall keep the Council regularly informed of the situation and of how it is
developing.


2. The Council, acting by a qualified majority, shall grant such mutual assistance; it shall adopt
directives or decisions laying down the conditions and details of such assistance, which may take
such forms as:


(a) a concerted approach to or within any other international organisations to which Member
States may have recourse;


(b) measures needed to avoid deflection of trade where the State which is in difficulties maintains
or reintroduces quantitative restrictions against third countries;


(c) the granting of limited credits by other Member States, subject to their agreement.
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3. If the mutual assistance recommended by the Commission is not granted by the Council or
if the mutual assistance granted and the measures taken are insufficient, the Commission shall
authorise the State which is in difficulties to take protective measures, the conditions and details of
which the Commission shall determine.


Such authorisation may be revoked and such conditions and details may be changed by the Council
acting by a qualified majority.


4. Subject to Article 122(6), this Article shall cease to apply from the beginning of the third
stage.


Article 120


1. Where a sudden crisis in the balance of payments occurs and a decision within the meaning
of Article 119(2) is not immediately taken, the Member State concerned may, as a precaution, take
the necessary protective measures. Such measures must cause the least possible disturbance in the
functioning of the common market and must not be wider in scope than is strictly necessary to
remedy the sudden difficulties which have arisen.


2. The Commission and the other Member States shall be informed of such protective measures
not later than when they enter into force. The Commission may recommend to the Council the
granting of mutual assistance under Article 119.


3. After the Commission has delivered an opinion and the Committee referred to in Article
114 has been consulted, the Council may, acting by a qualified majority, decide that the State
concerned shall amend, suspend or abolish the protective measures referred to above.


4. Subject to Article 122(6), this Article shall cease to apply from the beginning of the third
stage.


Article 121


1. The Commission and the EMI shall report to the Council on the progress made in the
fulfilment by the Member States of their obligations regarding the achievement of economic and
monetary union. These reports shall include an examination of the compatibility between each
Member State's national legislation, including the statutes of its national central bank, and Articles
108 and 109 of this Treaty and the Statute of the ESCB. The reports shall also examine the
achievement of a high degree of sustainable convergence by reference to the fulfilment by each
Member State of the following criteria:
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— the achievement of a high degree of price stability; this will be apparent from a rate of
inflation which is close to that of, at most, the three best performing Member States in terms
of price stability,


— the sustainability of the government financial position; this will be apparent from having
achieved a government budgetary position without a deficit that is excessive as determined in
accordance with Article 104(6),


— the observance of the normal fluctuation margins provided for by the exchange-rate mechan-
ism of the European Monetary System, for at least two years, without devaluing against the
currency of any other Member State,


— the durability of convergence achieved by the Member State and of its participation in the
exchange-rate mechanism of the European Monetary System being reflected in the long‑term
interest-rate levels.


The four criteria mentioned in this paragraph and the relevant periods over which they are to be
respected are developed further in a Protocol annexed to this Treaty. The reports of the Commis-
sion and the EMI shall also take account of the development of the ecu, the results of the
integration of markets, the situation and development of the balances of payments on current
account and an examination of the development of unit labour costs and other price indices.


2. On the basis of these reports, the Council, acting by a qualified majority on
a recommendation from the Commission, shall assess:


— for each Member State, whether it fulfils the necessary conditions for the adoption of a single
currency,


— whether a majority of the Member States fulfils the necessary conditions for the adoption of
a single currency,


and recommend its findings to the Council, meeting in the composition of the Heads of State or
Government. The European Parliament shall be consulted and forward its opinion to the Council,
meeting in the composition of the Heads of State or Government.


3. Taking due account of the reports referred to in paragraph 1 and the opinion of the
European Parliament referred to in paragraph 2, the Council, meeting in the composition of the
Heads of State or Government, shall, acting by a qualified majority, not later than 31 December
1996:


— decide, on the basis of the recommendations of the Council referred to in paragraph 2,
whether a majority of the Member States fulfils the necessary conditions for the adoption of
a single currency,
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— decide whether it is appropriate for the Community to enter the third stage,


and if so:


— set the date for the beginning of the third stage.


4. If, by the end of 1997, the date for the beginning of the third stage has not been set, the
third stage shall start on 1 January 1999. Before 1 July 1998, the Council, meeting in the
composition of the Heads of State or Government, after a repetition of the procedure provided
for in paragraphs 1 and 2, with the exception of the second indent of paragraph 2, taking into
account the reports referred to in paragraph 1 and the opinion of the European Parliament, shall,
acting by a qualified majority and on the basis of the recommendations of the Council referred to
in paragraph 2, confirm which Member States fulfil the necessary conditions for the adoption of
a single currency.


Article 122


1. If the decision has been taken to set the date in accordance with Article 121(3), the Council
shall, on the basis of its recommendations referred to in Article 121(2), acting by a qualified
majority on a recommendation from the Commission, decide whether any, and if so which,
Member States shall have a derogation as defined in paragraph 3 of this Article. Such Member
States shall in this Treaty be referred to as ‘Member States with a derogation’.


If the Council has confirmed which Member States fulfil the necessary conditions for the adoption
of a single currency, in accordance with Article 121(4), those Member States which do not fulfil
the conditions shall have a derogation as defined in paragraph 3 of this Article. Such Member
States shall in this Treaty be referred to as ‘Member States with a derogation’.


2. At least once every two years, or at the request of a Member State with a derogation, the
Commission and the ECB shall report to the Council in accordance with the procedure laid down
in Article 121(1). After consulting the European Parliament and after discussion in the Council,
meeting in the composition of the Heads of State or Government, the Council shall, acting by
a qualified majority on a proposal from the Commission, decide which Member States with
a derogation fulfil the necessary conditions on the basis of the criteria set out in Article 121(1),
and abrogate the derogations of the Member States concerned.


3. A derogation referred to in paragraph 1 shall entail that the following articles do not apply
to the Member State concerned: Articles 104(9) and (11), 105(1), (2), (3) and (5), 106, 110, 111,
and 112(2)(b). The exclusion of such a Member State and its national central bank from rights and
obligations within the ESCB is laid down in Chapter IX of the Statute of the ESCB.
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4. In Articles 105(1), (2) and (3), 106, 110, 111 and 112(2)(b), ‘Member States’ shall be read
as ‘Member States without a derogation’.


5. The voting rights of Member States with a derogation shall be suspended for the Council
decisions referred to in the articles of this Treaty mentioned in paragraph 3. In that case, by way of
derogation from Articles 205 and 250(1), a qualified majority shall be defined as two thirds of the
votes of the representatives of the Member States without a derogation weighted in accordance
with Article 205(2), and unanimity of those Member States shall be required for an act requiring
unanimity.


6. Articles 119 and 120 shall continue to apply to a Member State with a derogation.


Article 123


1. Immediately after the decision on the date for the beginning of the third stage has been
taken in accordance with Article 121(3), or, as the case may be, immediately after 1 July 1998:


— the Council shall adopt the provisions referred to in Article 107(6),


— the governments of the Member States without a derogation shall appoint, in accordance with
the procedure set out in Article 50 of the Statute of the ESCB, the President, the Vice‑-
President and the other members of the Executive Board of the ECB. If there are Member
States with a derogation, the number of members of the Executive Board may be smaller than
provided for in Article 11.1 of the Statute of the ESCB, but in no circumstances shall it be
less than four.


As soon as the Executive Board is appointed, the ESCB and the ECB shall be established and shall
prepare for their full operation as described in this Treaty and the Statute of the ESCB. The full
exercise of their powers shall start from the first day of the third stage.


2. As soon as the ECB is established, it shall, if necessary, take over tasks of the EMI. The EMI
shall go into liquidation upon the establishment of the ECB; the modalities of liquidation are laid
down in the Statute of the EMI.
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3. If and as long as there are Member States with a derogation, and without prejudice to
Article 107(3) of this Treaty, the General Council of the ECB referred to in Article 45 of the
Statute of the ESCB shall be constituted as a third decision-making body of the ECB.


4. At the starting date of the third stage, the Council shall, acting with the unanimity of the
Member States without a derogation, on a proposal from the Commission and after consulting the
ECB, adopt the conversion rates at which their currencies shall be irrevocably fixed and at which
irrevocably fixed rate the ecu shall be substituted for these currencies, and the ecu will become
a currency in its own right. This measure shall by itself not modify the external value of the ecu.
The Council, acting by a qualified majority of the said Member States, on a proposal from the
Commission and after consulting the ECB, shall take the other measures necessary for the rapid
introduction of the ecu as the single currency of those Member States. The second sentence of
Article 122(5) shall apply.


5. If it is decided, according to the procedure set out in Article 122(2), to abrogate
a derogation, the Council shall, acting with the unanimity of the Member States without
a derogation and the Member State concerned, on a proposal from the Commission and after
consulting the ECB, adopt the rate at which the ecu shall be substituted for the currency of the
Member State concerned, and take the other measures necessary for the introduction of the ecu as
the single currency in the Member State concerned.


Article 124


1. Until the beginning of the third stage, each Member State shall treat its exchange-rate policy
as a matter of common interest. In so doing, Member States shall take account of the experience
acquired in cooperation within the framework of the European Monetary System (EMS) and in
developing the ecu, and shall respect existing powers in this field.


2. From the beginning of the third stage and for as long as a Member State has a derogation,
paragraph 1 shall apply by analogy to the exchange-rate policy of that Member State.


TITLE VIII


EMPLOYMENT


Article 125


Member States and the Community shall, in accordance with this title, work towards developing
a coordinated strategy for employment and particularly for promoting a skilled, trained and
adaptable workforce and labour markets responsive to economic change with a view to achieving
the objectives defined in Article 2 of the Treaty on European Union and in Article 2 of this Treaty.
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Article 126


1. Member States, through their employment policies, shall contribute to the achievement of
the objectives referred to in Article 125 in a way consistent with the broad guidelines of the
economic policies of the Member States and of the Community adopted pursuant to Article 99(2).


2. Member States, having regard to national practices related to the responsibilities of manage-
ment and labour, shall regard promoting employment as a matter of common concern and shall
coordinate their action in this respect within the Council, in accordance with the provisions of
Article 128.


Article 127


1. The Community shall contribute to a high level of employment by encouraging cooperation
between Member States and by supporting and, if necessary, complementing their action. In doing
so, the competences of the Member States shall be respected.


2. The objective of a high level of employment shall be taken into consideration in the
formulation and implementation of Community policies and activities.


Article 128


1. The European Council shall each year consider the employment situation in the Community
and adopt conclusions thereon, on the basis of a joint annual report by the Council and the
Commission.


2. On the basis of the conclusions of the European Council, the Council, acting by a qualified
majority on a proposal from the Commission and after consulting the European Parliament, the
Economic and Social Committee, the Committee of the Regions and the Employment Committee
referred to in Article 130, shall each year draw up guidelines which the Member States shall take
into account in their employment policies. These guidelines shall be consistent with the broad
guidelines adopted pursuant to Article 99(2).


3. Each Member State shall provide the Council and the Commission with an annual report on
the principal measures taken to implement its employment policy in the light of the guidelines for
employment as referred to in paragraph 2.


4. The Council, on the basis of the reports referred to in paragraph 3 and having received the
views of the Employment Committee, shall each year carry out an examination of the implementa-
tion of the employment policies of the Member States in the light of the guidelines for employ-
ment. The Council, acting by a qualified majority on a recommendation from the Commission,
may, if it considers it appropriate in the light of that examination, make recommendations to
Member States.
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5. On the basis of the results of that examination, the Council and the Commission shall make
a joint annual report to the European Council on the employment situation in the Community and
on the implementation of the guidelines for employment.


Article 129


The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee and the Committee of the Regions, may adopt
incentive measures designed to encourage cooperation between Member States and to support their
action in the field of employment through initiatives aimed at developing exchanges of information
and best practices, providing comparative analysis and advice as well as promoting innovative
approaches and evaluating experiences, in particular by recourse to pilot projects.


Those measures shall not include harmonisation of the laws and regulations of the Member States.


Article 130


The Council, after consulting the European Parliament, shall establish an Employment Committee
with advisory status to promote coordination between Member States on employment and labour
market policies. The tasks of the Committee shall be:


— to monitor the employment situation and employment policies in the Member States and the
Community,


— without prejudice to Article 207, to formulate opinions at the request of either the Council or
the Commission or on its own initiative, and to contribute to the preparation of the Council
proceedings referred to in Article 128.


In fulfilling its mandate, the Committee shall consult management and labour.


Each Member State and the Commission shall appoint two members of the Committee.


TITLE IX


COMMON COMMERCIAL POLICY


Article 131


By establishing a customs union between themselves Member States aim to contribute, in the
common interest, to the harmonious development of world trade, the progressive abolition of
restrictions on international trade and the lowering of customs barriers.


The common commercial policy shall take into account the favourable effect which the abolition of
customs duties between Member States may have on the increase in the competitive strength of
undertakings in those States.


Official Journal of the European UnionEN29.12.2006 C 321 E/103







Article 132


1. Without prejudice to obligations undertaken by them within the framework of other
international organisations, Member States shall progressively harmonise the systems whereby they
grant aid for exports to third countries, to the extent necessary to ensure that competition between
undertakings of the Community is not distorted.


On a proposal from the Commission, the Council shall, acting by a qualified majority, issue any
directives needed for this purpose.


2. The preceding provisions shall not apply to such a drawback of customs duties or charges
having equivalent effect nor to such a repayment of indirect taxation including turnover taxes,
excise duties and other indirect taxes as is allowed when goods are exported from a Member State
to a third country, in so far as such a drawback or repayment does not exceed the amount
imposed, directly or indirectly, on the products exported.


Article 133


1. The common commercial policy shall be based on uniform principles, particularly in regard
to changes in tariff rates, the conclusion of tariff and trade agreements, the achievement of
uniformity in measures of liberalisation, export policy and measures to protect trade such as those
to be taken in the event of dumping or subsidies.


2. The Commission shall submit proposals to the Council for implementing the common
commercial policy.


3. Where agreements with one or more States or international organisations need to be
negotiated, the Commission shall make recommendations to the Council, which shall authorise
the Commission to open the necessary negotiations. The Council and the Commission shall be
responsible for ensuring that the agreements negotiated are compatible with internal Community
policies and rules.


The Commission shall conduct these negotiations in consultation with a special committee
appointed by the Council to assist the Commission in this task and within the framework of such
directives as the Council may issue to it. The Commission shall report regularly to the special
committee on the progress of negotiations.


The relevant provisions of Article 300 shall apply.


4. In exercising the powers conferred upon it by this Article, the Council shall act by
a qualified majority.
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5. Paragraphs 1 to 4 shall also apply to the negotiation and conclusion of agreements in the
fields of trade in services and the commercial aspects of intellectual property, in so far as those
agreements are not covered by the said paragraphs and without prejudice to paragraph 6.


By way of derogation from paragraph 4, the Council shall act unanimously when negotiating and
concluding an agreement in one of the fields referred to in the first subparagraph, where that
agreement includes provisions for which unanimity is required for the adoption of internal rules or
where it relates to a field in which the Community has not yet exercised the powers conferred
upon it by this Treaty by adopting internal rules.


The Council shall act unanimously with respect to the negotiation and conclusion of a horizontal
agreement insofar as it also concerns the preceding subparagraph or the second subparagraph of
paragraph 6.


This paragraph shall not affect the right of the Member States to maintain and conclude
agreements with third countries or international organisations in so far as such agreements comply
with Community law and other relevant international agreements.


6. An agreement may not be concluded by the Council if it includes provisions which would
go beyond the Community's internal powers, in particular by leading to harmonisation of the laws
or regulations of the Member States in an area for which this Treaty rules out such harmonisation.


In this regard, by way of derogation from the first subparagraph of paragraph 5, agreements
relating to trade in cultural and audiovisual services, educational services, and social and human
health services, shall fall within the shared competence of the Community and its Member States.
Consequently, in addition to a Community decision taken in accordance with the relevant
provisions of Article 300, the negotiation of such agreements shall require the common accord of
the Member States. Agreements thus negotiated shall be concluded jointly by the Community and
the Member States.


The negotiation and conclusion of international agreements in the field of transport shall continue
to be governed by the provisions of Title V and Article 300.


7. Without prejudice to the first subparagraph of paragraph 6, the Council, acting unanimously
on a proposal from the Commission and after consulting the European Parliament, may extend the
application of paragraphs 1 to 4 to international negotiations and agreements on intellectual
property in so far as they are not covered by paragraph 5.
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Article 134


In order to ensure that the execution of measures of commercial policy taken in accordance with
this Treaty by any Member State is not obstructed by deflection of trade, or where differences
between such measures lead to economic difficulties in one or more Member States, the Commis-
sion shall recommend the methods for the requisite cooperation between Member States. Failing
this, the Commission may authorise Member States to take the necessary protective measures, the
conditions and details of which it shall determine.


In case of urgency, Member States shall request authorisation to take the necessary measures
themselves from the Commission, which shall take a decision as soon as possible; the Member
States concerned shall then notify the measures to the other Member States. The Commission may
decide at any time that the Member States concerned shall amend or abolish the measures in
question.


In the selection of such measures, priority shall be given to those which cause the least disturbance
of the functioning of the common market.


TITLE X


CUSTOMS COOPERATION


Article 135


Within the scope of application of this Treaty, the Council, acting in accordance with the procedure
referred to in Article 251, shall take measures in order to strengthen customs cooperation between
Member States and between the latter and the Commission. These measures shall not concern the
application of national criminal law or the national administration of justice.


TITLE XI


SOCIAL POLICY, EDUCATION, VOCATIONAL TRAINING AND YOUTH


CHAPTER 1


SOCIAL PROVISIONS


Article 136


The Community and the Member States, having in mind fundamental social rights such as those set
out in the European Social Charter signed at Turin on 18 October 1961 and in the 1989
Community Charter of the Fundamental Social Rights of Workers, shall have as their objectives
the promotion of employment, improved living and working conditions, so as to make possible
their harmonisation while the improvement is being maintained, proper social protection, dialogue
between management and labour, the development of human resources with a view to lasting high
employment and the combating of exclusion.
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To this end the Community and the Member States shall implement measures which take account
of the diverse forms of national practices, in particular in the field of contractual relations, and the
need to maintain the competitiveness of the Community economy.


They believe that such a development will ensue not only from the functioning of the common
market, which will favour the harmonisation of social systems, but also from the procedures
provided for in this Treaty and from the approximation of provisions laid down by law, regulation
or administrative action.


Article 137


1. With a view to achieving the objectives of Article 136, the Community shall support and
complement the activities of the Member States in the following fields:


(a) improvement in particular of the working environment to protect workers' health and safety;


(b) working conditions;


(c) social security and social protection of workers;


(d) protection of workers where their employment contract is terminated;


(e) the information and consultation of workers;


(f) representation and collective defence of the interests of workers and employers, including co-
determination, subject to paragraph 5;


(g) conditions of employment for third-country nationals legally residing in Community territory;


(h) the integration of persons excluded from the labour market, without prejudice to Article 150;


(i) equality between men and women with regard to labour market opportunities and treatment
at work;


(j) the combating of social exclusion;


(k) the modernisation of social protection systems without prejudice to point (c).


2. To this end, the Council:


(a) may adopt measures designed to encourage cooperation between Member States through
initiatives aimed at improving knowledge, developing exchanges of information and best
practices, promoting innovative approaches and evaluating experiences, excluding any harmo-
nisation of the laws and regulations of the Member States;
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(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, minimum
requirements for gradual implementation, having regard to the conditions and technical rules
obtaining in each of the Member States. Such directives shall avoid imposing administrative,
financial and legal constraints in a way which would hold back the creation and development
of small and medium-sized undertakings.


The Council shall act in accordance with the procedure referred to in Article 251 after consulting
the Economic and Social Committee and the Committee of the Regions, except in the fields
referred to in paragraph 1(c), (d), (f) and (g) of this Article, where the Council shall act
unanimously on a proposal from the Commission, after consulting the European Parliament and
the said Committees. The Council, acting unanimously on a proposal from the Commission, after
consulting the European Parliament, may decide to render the procedure referred to in Article 251
applicable to paragraph 1(d), (f) and (g) of this Article.


3. A Member State may entrust management and labour, at their joint request, with the
implementation of directives adopted pursuant to paragraph 2.


In this case, it shall ensure that, no later than the date on which a directive must be transposed in
accordance with Article 249, management and labour have introduced the necessary measures by
agreement, the Member State concerned being required to take any necessary measure enabling it at
any time to be in a position to guarantee the results imposed by that directive.


4. The provisions adopted pursuant to this Article:


— shall not affect the right of Member States to define the fundamental principles of their social
security systems and must not significantly affect the financial equilibrium thereof,


— shall not prevent any Member State from maintaining or introducing more stringent protective
measures compatible with this Treaty.


5. The provisions of this Article shall not apply to pay, the right of association, the right to
strike or the right to impose lock-outs.


Article 138


1. The Commission shall have the task of promoting the consultation of management and
labour at Community level and shall take any relevant measure to facilitate their dialogue by
ensuring balanced support for the parties.


2. To this end, before submitting proposals in the social policy field, the Commission shall
consult management and labour on the possible direction of Community action.
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3. If, after such consultation, the Commission considers Community action advisable, it shall
consult management and labour on the content of the envisaged proposal. Management and labour
shall forward to the Commission an opinion or, where appropriate, a recommendation.


4. On the occasion of such consultation, management and labour may inform the Commission
of their wish to initiate the process provided for in Article 139. The duration of the procedure
shall not exceed nine months, unless the management and labour concerned and the Commission
decide jointly to extend it.


Article 139


1. Should management and labour so desire, the dialogue between them at Community level
may lead to contractual relations, including agreements.


2. Agreements concluded at Community level shall be implemented either in accordance with
the procedures and practices specific to management and labour and the Member States or, in
matters covered by Article 137, at the joint request of the signatory parties, by a Council decision
on a proposal from the Commission.


The Council shall act by qualified majority, except where the agreement in question contains one or
more provisions relating to one of the areas for which unanimity is required pursuant to
Article 137(2). In that case, it shall act unanimously.


Article 140


With a view to achieving the objectives of Article 136 and without prejudice to the other
provisions of this Treaty, the Commission shall encourage cooperation between the Member States
and facilitate the coordination of their action in all social policy fields under this Chapter,
particularly in matters relating to:


— employment,


— labour law and working conditions,


— basic and advanced vocational training,


— social security,


— prevention of occupational accidents and diseases,


— occupational hygiene,


— the right of association and collective bargaining between employers and workers.


To this end, the Commission shall act in close contact with Member States by making studies,
delivering opinions and arranging consultations both on problems arising at national level and on
those of concern to international organisations.
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Before delivering the opinions provided for in this Article, the Commission shall consult the
Economic and Social Committee.


Article 141


1. Each Member State shall ensure that the principle of equal pay for male and female workers
for equal work or work of equal value is applied.


2. For the purpose of this article, ‘pay’ means the ordinary basic or minimum wage or salary
and any other consideration, whether in cash or in kind, which the worker receives directly or
indirectly, in respect of his employment, from his employer.


Equal pay without discrimination based on sex means:


(a) that pay for the same work at piece rates shall be calculated on the basis of the same unit of
measurement;


(b) that pay for work at time rates shall be the same for the same job.


3. The Council, acting in accordance with the procedure referred to in Article 251, and after
consulting the Economic and Social Committee, shall adopt measures to ensure the application of
the principle of equal opportunities and equal treatment of men and women in matters of
employment and occupation, including the principle of equal pay for equal work or work of equal
value.


4. With a view to ensuring full equality in practice between men and women in working life,
the principle of equal treatment shall not prevent any Member State from maintaining or adopting
measures providing for specific advantages in order to make it easier for the underrepresented sex
to pursue a vocational activity or to prevent or compensate for disadvantages in professional
careers.


Article 142


Member States shall endeavour to maintain the existing equivalence between paid holiday schemes.


Article 143


The Commission shall draw up a report each year on progress in achieving the objectives of
Article 136, including the demographic situation in the Community. It shall forward the report to
the European Parliament, the Council and the Economic and Social Committee.


The European Parliament may invite the Commission to draw up reports on particular problems
concerning the social situation.
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Article 144


The Council, after consulting the European Parliament, shall establish a Social Protection Committee
with advisory status to promote cooperation on social protection policies between Member States
and with the Commission. The tasks of the Committee shall be:


— to monitor the social situation and the development of social protection policies in the
Member States and the Community,


— to promote exchanges of information, experience and good practice between Member States
and with the Commission,


— without prejudice to Article 207, to prepare reports, formulate opinions or undertake other
work within its fields of competence, at the request of either the Council or the Commission
or on its own initiative.


In fulfilling its mandate, the Committee shall establish appropriate contacts with management and
labour.


Each Member State and the Commission shall appoint two members of the Committee.


Article 145


The Commission shall include a separate chapter on social developments within the Community in
its annual report to the European Parliament.


The European Parliament may invite the Commission to draw up reports on any particular
problems concerning social conditions.


CHAPTER 2


THE EUROPEAN SOCIAL FUND


Article 146


In order to improve employment opportunities for workers in the internal market and to
contribute thereby to raising the standard of living, a European Social Fund is hereby established
in accordance with the provisions set out below; it shall aim to render the employment of workers
easier and to increase their geographical and occupational mobility within the Community, and to
facilitate their adaptation to industrial changes and to changes in production systems, in particular
through vocational training and retraining.


Article 147


The Fund shall be administered by the Commission.
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The Commission shall be assisted in this task by a Committee presided over by a Member of the
Commission and composed of representatives of governments, trade unions and employers'
organisations.


Article 148


The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee and the Committee of the Regions, shall adopt
implementing decisions relating to the European Social Fund.


CHAPTER 3


EDUCATION, VOCATIONAL TRAINING AND YOUTH


Article 149


1. The Community shall contribute to the development of quality education by encouraging
cooperation between Member States and, if necessary, by supporting and supplementing their
action, while fully respecting the responsibility of the Member States for the content of teaching
and the organisation of education systems and their cultural and linguistic diversity.


2. Community action shall be aimed at:


— developing the European dimension in education, particularly through the teaching and
dissemination of the languages of the Member States,


— encouraging mobility of students and teachers, by encouraging inter alia, the academic
recognition of diplomas and periods of study,


— promoting cooperation between educational establishments,


— developing exchanges of information and experience on issues common to the education
systems of the Member States,


— encouraging the development of youth exchanges and of exchanges of socioeducational
instructors,


— encouraging the development of distance education.


3. The Community and the Member States shall foster cooperation with third countries and the
competent international organisations in the field of education, in particular the Council of Europe.


4. In order to contribute to the achievement of the objectives referred to in this Article, the
Council:


— acting in accordance with the procedure referred to in Article 251, after consulting the
Economic and Social Committee and the Committee of the Regions, shall adopt incentive
measures, excluding any harmonisation of the laws and regulations of the Member States,
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— acting by a qualified majority on a proposal from the Commission, shall adopt recommenda-
tions.


Article 150


1. The Community shall implement a vocational training policy which shall support and
supplement the action of the Member States, while fully respecting the responsibility of the
Member States for the content and organisation of vocational training.


2. Community action shall aim to:


— facilitate adaptation to industrial changes, in particular through vocational training and
retraining,


— improve initial and continuing vocational training in order to facilitate vocational integration
and reintegration into the labour market,


— facilitate access to vocational training and encourage mobility of instructors and trainees and
particularly young people,


— stimulate cooperation on training between educational or training establishments and firms,


— develop exchanges of information and experience on issues common to the training systems
of the Member States.


3. The Community and the Member States shall foster cooperation with third countries and the
competent international organisations in the sphere of vocational training.


4. The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee and the Committee of the Regions, shall adopt
measures to contribute to the achievement of the objectives referred to in this Article, excluding
any harmonisation of the laws and regulations of the Member States.


TITLE XII


CULTURE


Article 151


1. The Community shall contribute to the flowering of the cultures of the Member States,
while respecting their national and regional diversity and at the same time bringing the common
cultural heritage to the fore.
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2. Action by the Community shall be aimed at encouraging cooperation between Member
States and, if necessary, supporting and supplementing their action in the following areas:


— improvement of the knowledge and dissemination of the culture and history of the European
peoples,


— conservation and safeguarding of cultural heritage of European significance,


— non-commercial cultural exchanges,


— artistic and literary creation, including in the audiovisual sector.


3. The Community and the Member States shall foster cooperation with third countries and the
competent international organisations in the sphere of culture, in particular the Council of Europe.


4. The Community shall take cultural aspects into account in its action under other provisions
of this Treaty, in particular in order to respect and to promote the diversity of its cultures.


5. In order to contribute to the achievement of the objectives referred to in this Article, the
Council:


— acting in accordance with the procedure referred to in Article 251 and after consulting the
Committee of the Regions, shall adopt incentive measures, excluding any harmonisation of the
laws and regulations of the Member States. The Council shall act unanimously throughout the
procedure referred to in Article 251,


— acting unanimously on a proposal from the Commission, shall adopt recommendations.


TITLE XIII


PUBLIC HEALTH


Article 152


1. A high level of human health protection shall be ensured in the definition and implementa-
tion of all Community policies and activities.


Community action, which shall complement national policies, shall be directed towards improving
public health, preventing human illness and diseases, and obviating sources of danger to human
health. Such action shall cover the fight against the major health scourges, by promoting research
into their causes, their transmission and their prevention, as well as health information and
education.


The Community shall complement the Member States' action in reducing drugs-related health
damage, including information and prevention.


2. The Community shall encourage cooperation between the Member States in the areas
referred to in this Article and, if necessary, lend support to their action.


Official Journal of the European UnionEN 29.12.2006C 321 E/114







Member States shall, in liaison with the Commission, coordinate among themselves their policies
and programmes in the areas referred to in paragraph 1. The Commission may, in close contact
with the Member States, take any useful initiative to promote such coordination.


3. The Community and the Member States shall foster cooperation with third countries and the
competent international organisations in the sphere of public health.


4. The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee and the Committee of the Regions, shall contribute
to the achievement of the objectives referred to in this Article through adopting:


(a) measures setting high standards of quality and safety of organs and substances of human
origin, blood and blood derivatives; these measures shall not prevent any Member State from
maintaining or introducing more stringent protective measures;


(b) by way of derogation from Article 37, measures in the veterinary and phytosanitary fields
which have as their direct objective the protection of public health;


(c) incentive measures designed to protect and improve human health, excluding any harmonisa-
tion of the laws and regulations of the Member States.


The Council, acting by a qualified majority on a proposal from the Commission, may also adopt
recommendations for the purposes set out in this Article.


5. Community action in the field of public health shall fully respect the responsibilities of the
Member States for the organisation and delivery of health services and medical care. In particular,
measures referred to in paragraph 4(a) shall not affect national provisions on the donation or
medical use of organs and blood.


TITLE XIV


CONSUMER PROTECTION


Article 153


1. In order to promote the interests of consumers and to ensure a high level of consumer
protection, the Community shall contribute to protecting the health, safety and economic interests
of consumers, as well as to promoting their right to information, education and to organise
themselves in order to safeguard their interests.
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2. Consumer protection requirements shall be taken into account in defining and implementing
other Community policies and activities.


3. The Community shall contribute to the attainment of the objectives referred to in paragraph
1 through:


(a) measures adopted pursuant to Article 95 in the context of the completion of the internal
market;


(b) measures which support, supplement and monitor the policy pursued by the Member States.


4. The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee, shall adopt the measures referred to in paragraph 3
(b).


5. Measures adopted pursuant to paragraph 4 shall not prevent any Member State from
maintaining or introducing more stringent protective measures. Such measures must be compatible
with this Treaty. The Commission shall be notified of them.


TITLE XV


TRANS-EUROPEAN NETWORKS


Article 154


1. To help achieve the objectives referred to in Articles 14 and 158 and to enable citizens of
the Union, economic operators and regional and local communities to derive full benefit from the
setting-up of an area without internal frontiers, the Community shall contribute to the establish-
ment and development of trans-European networks in the areas of transport, telecommunications
and energy infrastructures.


2. Within the framework of a system of open and competitive markets, action by the
Community shall aim at promoting the interconnection and interoperability of national networks
as well as access to such networks. It shall take account in particular of the need to link island,
landlocked and peripheral regions with the central regions of the Community.


Article 155


1. In order to achieve the objectives referred to in Article 154, the Community:


— shall establish a series of guidelines covering the objectives, priorities and broad lines of
measures envisaged in the sphere of trans-European networks; these guidelines shall identify
projects of common interest,
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— shall implement any measures that may prove necessary to ensure the interoperability of the
networks, in particular in the field of technical standardisation,


— may support projects of common interest supported by Member States, which are identified in
the framework of the guidelines referred to in the first indent, particularly through feasibility
studies, loan guarantees or interest-rate subsidies; the Community may also contribute, through
the Cohesion Fund set up pursuant to Article 161, to the financing of specific projects in
Member States in the area of transport infrastructure.


The Community's activities shall take into account the potential economic viability of the projects.


2. Member States shall, in liaison with the Commission, coordinate among themselves the
policies pursued at national level which may have a significant impact on the achievement of the
objectives referred to in Article 154. The Commission may, in close cooperation with the Member
State, take any useful initiative to promote such coordination.


3. The Community may decide to cooperate with third countries to promote projects of mutual
interest and to ensure the interoperability of networks.


Article 156


The guidelines and other measures referred to in Article 155(1) shall be adopted by the Council,
acting in accordance with the procedure referred to in Article 251 and after consulting the
Economic and Social Committee and the Committee of the Regions.


Guidelines and projects of common interest which relate to the territory of a Member State shall
require the approval of the Member State concerned.


TITLE XVI


INDUSTRY


Article 157


1. The Community and the Member States shall ensure that the conditions necessary for the
competitiveness of the Community's industry exist.


For that purpose, in accordance with a system of open and competitive markets, their action shall
be aimed at:


— speeding up the adjustment of industry to structural changes,


— encouraging an environment favourable to initiative and to the development of undertakings
throughout the Community, particularly small and medium-sized undertakings,
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— encouraging an environment favourable to cooperation between undertakings,


— fostering better exploitation of the industrial potential of policies of innovation, research and
technological development.


2. The Member States shall consult each other in liaison with the Commission and, where
necessary, shall coordinate their action. The Commission may take any useful initiative to promote
such coordination.


3. The Community shall contribute to the achievement of the objectives set out in paragraph
1 through the policies and activities it pursues under other provisions of this Treaty. The Council,
acting in accordance with the procedure referred to in Article 251 and after consulting the
Economic and Social Committee, may decide on specific measures in support of action taken in
the Member States to achieve the objectives set out in paragraph 1.


This title shall not provide a basis for the introduction by the Community of any measure which
could lead to a distortion of competition or contains tax provisions or provisions relating to the
rights and interests of employed persons.


TITLE XVII


ECONOMIC AND SOCIAL COHESION


Article 158


In order to promote its overall harmonious development, the Community shall develop and pursue
its actions leading to the strengthening of its economic and social cohesion.


In particular, the Community shall aim at reducing disparities between the levels of development of
the various regions and the backwardness of the least favoured regions or islands, including rural
areas.


Article 159


Member States shall conduct their economic policies and shall coordinate them in such a way as, in
addition, to attain the objectives set out in Article 158. The formulation and implementation of the
Community's policies and actions and the implementation of the internal market shall take into
account the objectives set out in Article 158 and shall contribute to their achievement. The
Community shall also support the achievement of these objectives by the action it takes through
the Structural Funds (European Agricultural Guidance and Guarantee Fund, Guidance Section;
European Social Fund; European Regional Development Fund), the European Investment Bank and
the other existing Financial Instruments.
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The Commission shall submit a report to the European Parliament, the Council, the Economic and
Social Committee and the Committee of the Regions every three years on the progress made
towards achieving economic and social cohesion and on the manner in which the various means
provided for in this Article have contributed to it. This report shall, if necessary, be accompanied
by appropriate proposals.


If specific actions prove necessary outside the Funds and without prejudice to the measures decided
upon within the framework of the other Community policies, such actions may be adopted by the
Council acting in accordance with the procedure referred to in Article 251 and after consulting the
Economic and Social Committee and the Committee of the Regions.


Article 160


The European Regional Development Fund is intended to help to redress the main regional
imbalances in the Community through participation in the development and structural adjustment
of regions whose development is lagging behind and in the conversion of declining industrial
regions.


Article 161


Without prejudice to Article 162, the Council, acting unanimously on a proposal from the
Commission and after obtaining the assent of the European Parliament and consulting the
Economic and Social Committee and the Committee of the Regions, shall define the tasks, priority
objectives and the organisation of the Structural Funds, which may involve grouping the Funds. The
Council, acting by the same procedure, shall also define the general rules applicable to them and
the provisions necessary to ensure their effectiveness and the coordination of the Funds with one
another and with the other existing Financial Instruments.


A Cohesion Fund set up by the Council in accordance with the same procedure shall provide
a financial contribution to projects in the fields of environment and trans-European networks in
the area of transport infrastructure.


From 1 January 2007, the Council shall act by a qualified majority on a proposal from the
Commission after obtaining the assent of the European Parliament and after consulting the
Economic and Social Committee and the Committee of the Regions if, by that date, the multi-
annual financial perspective applicable from 1 January 2007 and the Interinstitutional Agreement
relating thereto have been adopted. If such is not the case, the procedure laid down by this
paragraph shall apply from the date of their adoption.
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Article 162


Implementing decisions relating to the European Regional Development Fund shall be taken by the
Council, acting in accordance with the procedure referred to in Article 251 and after consulting the
Economic and Social Committee and the Committee of the Regions.


With regard to the European Agricultural Guidance and Guarantee Fund, Guidance Section, and the
European Social Fund, Articles 37 and 148 respectively shall continue to apply.


TITLE XVIII


RESEARCH AND TECHNOLOGICAL DEVELOPMENT


Article 163


1. The Community shall have the objective of strengthening the scientific and technological
bases of Community industry and encouraging it to become more competitive at international
level, while promoting all the research activities deemed necessary by virtue of other Chapters of
this Treaty.


2. For this purpose the Community shall, throughout the Community, encourage undertakings,
including small and medium-sized undertakings, research centres and universities in their research
and technological development activities of high quality; it shall support their efforts to cooperate
with one another, aiming, notably, at enabling undertakings to exploit the internal market potential
to the full, in particular through the opening-up of national public contracts, the definition of
common standards and the removal of legal and fiscal obstacles to that cooperation.


3. All Community activities under this Treaty in the area of research and technological
development, including demonstration projects, shall be decided on and implemented in accordance
with the provisions of this title.


Article 164


In pursuing these objectives, the Community shall carry out the following activities, complementing
the activities carried out in the Member States:


(a) implementation of research, technological development and demonstration programmes, by
promoting cooperation with and between undertakings, research centres and universities;
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(b) promotion of cooperation in the field of Community research, technological development and
demonstration with third countries and international organisations;


(c) dissemination and optimisation of the results of activities in Community research, technolo-
gical development and demonstration;


(d) stimulation of the training and mobility of researchers in the Community.


Article 165


1. The Community and the Member States shall coordinate their research and technological
development activities so as to ensure that national policies and Community policy are mutually
consistent.


2. In close cooperation with the Member State, the Commission may take any useful initiative
to promote the coordination referred to in paragraph 1.


Article 166


1. A multiannual framework programme, setting out all the activities of the Community, shall
be adopted by the Council, acting in accordance with the procedure referred to in Article 251 after
consulting the Economic and Social Committee.


The framework programme shall:


— establish the scientific and technological objectives to be achieved by the activities provided for
in Article 164 and fix the relevant priorities,


— indicate the broad lines of such activities,


— fix the maximum overall amount and the detailed rules for Community financial participation
in the framework programme and the respective shares in each of the activities provided for.


2. The framework programme shall be adapted or supplemented as the situation changes.


3. The framework programme shall be implemented through specific programmes developed
within each activity. Each specific programme shall define the detailed rules for implementing it, fix
its duration and provide for the means deemed necessary. The sum of the amounts deemed
necessary, fixed in the specific programmes, may not exceed the overall maximum amount fixed for
the framework programme and each activity.
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4. The Council, acting by a qualified majority on a proposal from the Commission and after
consulting the European Parliament and the Economic and Social Committee, shall adopt the
specific programmes.


Article 167


For the implementation of the multiannual framework programme the Council shall:


— determine the rules for the participation of undertakings, research centres and universities,


— lay down the rules governing the dissemination of research results.


Article 168


In implementing the multiannual framework programme, supplementary programmes may be
decided on involving the participation of certain Member States only, which shall finance them
subject to possible Community participation.


The Council shall adopt the rules applicable to supplementary programmes, particularly as regards
the dissemination of knowledge and access by other Member States.


Article 169


In implementing the multiannual framework programme, the Community may make provision, in
agreement with the Member States concerned, for participation in research and development
programmes undertaken by several Member States, including participation in the structures created
for the execution of those programmes.


Article 170


In implementing the multiannual framework programme the Community may make provision for
cooperation in Community research, technological development and demonstration with
third countries or international organisations.


The detailed arrangements for such cooperation may be the subject of agreements between the
Community and the third parties concerned, which shall be negotiated and concluded in
accordance with Article 300.


Article 171


The Community may set up joint undertakings or any other structure necessary for the efficient
execution of Community research, technological development and demonstration programmes.
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Article 172


The Council, acting by qualified majority on a proposal from the Commission and after consulting
the European Parliament and the Economic and Social Committee, shall adopt the provisions
referred to in Article 171.


The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee, shall adopt the provisions referred to in Articles
167, 168 and 169. Adoption of the supplementary programmes shall require the agreement of the
Member States concerned.


Article 173


At the beginning of each year the Commission shall send a report to the European Parliament and
to the Council. The report shall include information on research and technological development
activities and the dissemination of results during the previous year, and the work programme for
the current year.


TITLE XIX


ENVIRONMENT


Article 174


1. Community policy on the environment shall contribute to pursuit of the following
objectives:


— preserving, protecting and improving the quality of the environment,


— protecting human health,


— prudent and rational utilisation of natural resources,


— promoting measures at international level to deal with regional or worldwide environmental
problems.


2. Community policy on the environment shall aim at a high level of protection taking into
account the diversity of situations in the various regions of the Community. It shall be based on
the precautionary principle and on the principles that preventive action should be taken, that
environmental damage should as a priority be rectified at source and that the polluter should pay.
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In this context, harmonisation measures answering environmental protection requirements shall
include, where appropriate, a safeguard clause allowing Member States to take provisional measures,
for non-economic environmental reasons, subject to a Community inspection procedure.


3. In preparing its policy on the environment, the Community shall take account of:


— available scientific and technical data,


— environmental conditions in the various regions of the Community,


— the potential benefits and costs of action or lack of action,


— the economic and social development of the Community as a whole and the balanced
development of its regions.


4. Within their respective spheres of competence, the Community and the Member States shall
cooperate with third countries and with the competent international organisations. The arrange-
ments for Community cooperation may be the subject of agreements between the Community and
the third parties concerned, which shall be negotiated and concluded in accordance with Article
300.


The previous subparagraph shall be without prejudice to Member States' competence to negotiate in
international bodies and to conclude international agreements.


Article 175


1. The Council, acting in accordance with the procedure referred to in Article 251 and after
consulting the Economic and Social Committee and the Committee of the Regions, shall decide
what action is to be taken by the Community in order to achieve the objectives referred to in
Article 174.


2. By way of derogation from the decision-making procedure provided for in paragraph 1 and
without prejudice to Article 95, the Council, acting unanimously on a proposal from the
Commission and after consulting the European Parliament, the Economic and Social Committee
and the Committee of the Regions, shall adopt:


(a) provisions primarily of a fiscal nature;


(b) measures affecting:


— town and country planning,


— quantitative management of water resources or affecting, directly or indirectly, the
availability of those resources,


— land use, with the exception of waste management;
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(c) measures significantly affecting a Member State's choice between different energy sources and
the general structure of its energy supply.


The Council may, under the conditions laid down in the first subparagraph, define those matters
referred to in this paragraph on which decisions are to be taken by a qualified majority.


3. In other areas, general action programmes setting out priority objectives to be attained shall
be adopted by the Council, acting in accordance with the procedure referred to in Article 251 and
after consulting the Economic and Social Committee and the Committee of the Regions.


The Council, acting under the terms of paragraph 1 or paragraph 2 according to the case, shall
adopt the measures necessary for the implementation of these programmes.


4. Without prejudice to certain measures of a Community nature, the Member States shall
finance and implement the environment policy.


5. Without prejudice to the principle that the polluter should pay, if a measure based on the
provisions of paragraph 1 involves costs deemed disproportionate for the public authorities of
a Member State, the Council shall, in the act adopting that measure, lay down appropriate
provisions in the form of:


— temporary derogations, and/or


— financial support from the Cohesion Fund set up pursuant to Article 161.


Article 176


The protective measures adopted pursuant to Article 175 shall not prevent any Member State from
maintaining or introducing more stringent protective measures. Such measures must be compatible
with this Treaty. They shall be notified to the Commission.


TITLE XX


DEVELOPMENT COOPERATION


Article 177


1. Community policy in the sphere of development cooperation, which shall be complementary
to the policies pursued by the Member States, shall foster:


— the sustainable economic and social development of the developing countries, and more
particularly the most disadvantaged among them,
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— the smooth and gradual integration of the developing countries into the world economy,


— the campaign against poverty in the developing countries.


2. Community policy in this area shall contribute to the general objective of developing and
consolidating democracy and the rule of law, and to that of respecting human rights and
fundamental freedoms.


3. The Community and the Member States shall comply with the commitments and take
account of the objectives they have approved in the context of the United Nations and other
competent international organisations.


Article 178


The Community shall take account of the objectives referred to in Article 177 in the policies that it
implements which are likely to affect developing countries.


Article 179


1. Without prejudice to the other provisions of this Treaty, the Council, acting in accordance
with the procedure referred to in Article 251, shall adopt the measures necessary to further the
objectives referred to in Article 177. Such measures may take the form of multiannual pro-
grammes.


2. The European Investment Bank shall contribute, under the terms laid down in its Statute, to
the implementation of the measures referred to in paragraph 1.


3. The provisions of this Article shall not affect cooperation with the African, Caribbean and
Pacific countries in the framework of the ACP-EC Convention.


Article 180


1. The Community and the Member States shall coordinate their policies on development
cooperation and shall consult each other on their aid programmes, including in international
organisations and during international conferences. They may undertake joint action. Member States
shall contribute if necessary to the implementation of Community aid programmes.


2. The Commission may take any useful initiative to promote the coordination referred to in
paragraph 1.
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Article 181


Within their respective spheres of competence, the Community and the Member States shall
cooperate with third countries and with the competent international organisations. The arrange-
ments for Community cooperation may be the subject of agreements between the Community and
the third parties concerned, which shall be negotiated and concluded in accordance with Article
300.


The previous paragraph shall be without prejudice to Member States' competence to negotiate in
international bodies and to conclude international agreements.


TITLE XXI


ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH THIRD COUNTRIES


Article 181a


1. Without prejudice to the other provisions of this Treaty, and in particular those of Title XX,
the Community shall carry out, within its spheres of competence, economic, financial and technical
cooperation measures with third countries. Such measures shall be complementary to those carried
out by the Member States and consistent with the development policy of the Community.


Community policy in this area shall contribute to the general objective of developing and
consolidating democracy and the rule of law, and to the objective of respecting human rights and
fundamental freedoms.


2. The Council, acting by a qualified majority on a proposal from the Commission and after
consulting the European Parliament, shall adopt the measures necessary for the implementation of
paragraph 1. The Council shall act unanimously for the association agreements referred to in
Article 310 and for the agreements to be concluded with the States which are candidates for
accession to the Union.


3. Within their respective spheres of competence, the Community and the Member States shall
cooperate with third countries and the competent international organisations. The arrangements for
Community cooperation may be the subject of agreements between the Community and the
third parties concerned, which shall be negotiated and concluded in accordance with Article 300.


The first subparagraph shall be without prejudice to the Member States' competence to negotiate in
international bodies and to conclude international agreements.
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PART FOUR


ASSOCIATION OF THE OVERSEAS COUNTRIES AND TERRITORIES


Article 182


The Member States agree to associate with the Community the non-European countries and
territories which have special relations with Denmark, France, the Netherlands and the
United Kingdom. These countries and territories (hereinafter called the ‘countries and territories’)
are listed in Annex II to this Treaty.


The purpose of association shall be to promote the economic and social development of the
countries and territories and to establish close economic relations between them and the Commu-
nity as a whole.


In accordance with the principles set out in the preamble to this Treaty, association shall serve
primarily to further the interests and prosperity of the inhabitants of these countries and territories
in order to lead them to the economic, social and cultural development to which they aspire.


Article 183


Association shall have the following objectives.


1. Member States shall apply to their trade with the countries and territories the same treatment
as they accord each other pursuant to this Treaty.


2. Each country or territory shall apply to its trade with Member States and with the other
countries and territories the same treatment as that which it applies to the European State with
which is has special relations.


3. The Member States shall contribute to the investments required for the progressive develop-
ment of these countries and territories.


4. For investments financed by the Community, participation in tenders and supplies shall be
open on equal terms to all natural and legal persons who are nationals of a Member State or
of one of the countries and territories.


5. In relations between Member States and the countries and territories the right of establishment
of nationals and companies or firms shall be regulated in accordance with the provisions
and procedures laid down in the Chapter relating to the right of establishment and on
a non‑discriminatory basis, subject to any special provisions laid down pursuant to Article 187.
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Article 184


1. Customs duties on imports into the Member States of goods originating in the countries and
territories shall be prohibited in conformity with the prohibition of customs duties between
Member States in accordance with the provisions of this Treaty.


2. Customs duties on imports into each country or territory from Member States or from the
other countries or territories shall be prohibited in accordance with the provisions of Article 25.


3. The countries and territories may, however, levy customs duties which meet the needs of
their development and industrialisation or produce revenue for their budgets.


The duties referred to in the preceding subparagraph may not exceed the level of those imposed on
imports of products from the Member State with which each country or territory has special
relations.


4. Paragraph 2 shall not apply to countries and territories which, by reason of the particular
international obligations by which they are bound, already apply a non-discriminatory customs
tariff.


5. The introduction of or any change in customs duties imposed on goods imported into the
countries and territories shall not, either in law or in fact, give rise to any direct or indirect
discrimination between imports from the various Member States.


Article 185


If the level of the duties applicable to goods from a third country on entry into a country or
territory is liable, when the provisions of Article 184(1) have been applied, to cause deflections of
trade to the detriment of any Member State, the latter may request the Commission to propose to
the other Member States the measures needed to remedy the situation.


Article 186


Subject to the provisions relating to public health, public security or public policy, freedom of
movement within Member States for workers from the countries and territories, and within the
countries and territories for workers from Member States, shall be governed by agreements to be
concluded subsequently with the unanimous approval of Member States.


Official Journal of the European UnionEN29.12.2006 C 321 E/129







Article 187


The Council, acting unanimously, shall, on the basis of the experience acquired under the
association of the countries and territories with the Community and of the principles set out in
this Treaty, lay down provisions as regards the detailed rules and the procedure for the association
of the countries and territories with the Community.


Article 188


The provisions of Articles 182 to 187 shall apply to Greenland, subject to the specific provisions
for Greenland set out in the Protocol on special arrangements for Greenland, annexed to this
Treaty.


PART FIVE


INSTITUTIONS OF THE COMMUNITY


TITLE I


PROVISIONS GOVERNING THE INSTITUTIONS


CHAPTER 1


THE INSTITUTIONS


SECTION 1


THE EUROPEAN PARLIAMENT


Article 189


The European Parliament, which shall consist of representatives of the peoples of the States brought
together in the Community, shall exercise the powers conferred upon it by this Treaty.


The number of Members of the European Parliament shall not exceed 732.


Article 190 (1)


1. The representatives in the European Parliament of the peoples of the States brought together
in the Community shall be elected by direct universal suffrage.
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2. The number of representatives elected in each Member State shall be as follows:


Belgium 24


Czech Republic 24


Denmark 14


Germany 99


Estonia 6


Greece 24


Spain 54


France 78


Ireland 13


Italy 78


Cyprus 6


Latvia 9


Lithuania 13


Luxembourg 6


Hungary 24


Malta 5


Netherlands 27


Austria 18


Poland 54


Portugal 24


Slovenia 7


Slovakia 14


Finland 14


Sweden 19


United Kingdom 78
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In the event of amendments to this paragraph, the number of representatives elected in each
Member State must ensure appropriate representation of the peoples of the States brought together
in the Community.


3. Representatives shall be elected for a term of five years.


4. The European Parliament shall draw up a proposal for elections by direct universal suffrage
in accordance with a uniform procedure in all Member States or in accordance with principles
common to all Member States.


The Council shall, acting unanimously after obtaining the assent of the European Parliament, which
shall act by a majority of its component members, lay down the appropriate provisions, which it
shall recommend to Member States for adoption in accordance with their respective constitutional
requirements.


5. The European Parliament, after seeking an opinion from the Commission and with the
approval of the Council acting by a qualified majority, shall lay down the regulations and general
conditions governing the performance of the duties of its Members. All rules or conditions relating
to the taxation of Members or former Members shall require unanimity within the Council.


Article 191


Political parties at European level are important as a factor for integration within the Union. They
contribute to forming a European awareness and to expressing the political will of the citizens of
the Union.


The Council, acting in accordance with the procedure referred to in Article 251, shall lay down the
regulations governing political parties at European level and in particular the rules regarding their
funding.


Article 192


In so far as provided in this Treaty, the European Parliament shall participate in the process leading
up to the adoption of Community acts by exercising its powers under the procedures laid down in
Articles 251 and 252 and by giving its assent or delivering advisory opinions.


The European Parliament may, acting by a majority of its Members, request the Commission to
submit any appropriate proposal on matters on which it considers that a Community act is
required for the purpose of implementing this Treaty.
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Article 193


In the course of its duties, the European Parliament may, at the request of a quarter of its Members,
set up a temporary Committee of Inquiry to investigate, without prejudice to the powers conferred
by this Treaty on other institutions or bodies, alleged contraventions or maladministration in the
implementation of Community law, except where the alleged facts are being examined before
a court and while the case is still subject to legal proceedings.


The temporary Committee of Inquiry shall cease to exist on the submission of its report.


The detailed provisions governing the exercise of the right of inquiry shall be determined by
common accord of the European Parliament, the Council and the Commission.


Article 194


Any citizen of the Union, and any natural or legal person residing or having its registered office in
a Member State, shall have the right to address, individually or in association with other citizens or
persons, a petition to the European Parliament on a matter which comes within the Community's
fields of activity and which affects him, her or it directly.


Article 195


1. The European Parliament shall appoint an Ombudsman empowered to receive complaints
from any citizen of the Union or any natural or legal person residing or having its registered office
in a Member State concerning instances of maladministration in the activities of the Community
institutions or bodies, with the exception of the Court of Justice and the Court of First Instance
acting in their judicial role.


In accordance with his duties, the Ombudsman shall conduct inquiries for which he finds grounds,
either on his own initiative or on the basis of complaints submitted to him direct or through
a Member of the European Parliament, except where the alleged facts are or have been the subject
of legal proceedings. Where the Ombudsman establishes an instance of maladministration, he shall
refer the matter to the institution concerned, which shall have a period of three months in which
to inform him of its views. The Ombudsman shall then forward a report to the European
Parliament and the institution concerned. The person lodging the complaint shall be informed of
the outcome of such inquiries.


The Ombudsman shall submit an annual report to the European Parliament on the outcome of his
inquiries.
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2. The Ombudsman shall be appointed after each election of the European Parliament for the
duration of its term of office. The Ombudsman shall be eligible for reappointment.


The Ombudsman may be dismissed by the Court of Justice at the request of the European
Parliament if he no longer fulfils the conditions required for the performance of his duties or if
he is guilty of serious misconduct.


3. The Ombudsman shall be completely independent in the performance of his duties. In the
performance of those duties he shall neither seek nor take instructions from any body. The
Ombudsman may not, during his term of office, engage in any other occupation, whether gainful
or not.


4. The European Parliament shall, after seeking an opinion from the Commission and with the
approval of the Council acting by a qualified majority, lay down the regulations and general
conditions governing the performance of the Ombudsman's duties.


Article 196


The European Parliament shall hold an annual session. It shall meet, without requiring to be
convened, on the second Tuesday in March.


The European Parliament may meet in extraordinary session at the request of a majority of its
Members or at the request of the Council or of the Commission.


Article 197


The European Parliament shall elect its President and its officers from among its Members.


Members of the Commission may attend all meetings and shall, at their request, be heard on behalf
of the Commission.


The Commission shall reply orally or in writing to questions put to it by the European Parliament
or by its Members.


The Council shall be heard by the European Parliament in accordance with the conditions laid
down by the Council in its Rules of Procedure.


Article 198


Save as otherwise provided in this Treaty, the European Parliament shall act by an absolute majority
of the votes cast.


The Rules of Procedure shall determine the quorum.
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Article 199


The European Parliament shall adopt its Rules of Procedure, acting by a majority of its Members.


The proceedings of the European Parliament shall be published in the manner laid down in its
Rules of Procedure.


Article 200


The European Parliament shall discuss in open session the annual general report submitted to it by
the Commission.


Article 201


If a motion of censure on the activities of the Commission is tabled before it, the European
Parliament shall not vote thereon until at least three days after the motion has been tabled and
only by open vote.


If the motion of censure is carried by a two-thirds majority of the votes cast, representing
a majority of the Members of the European Parliament, the Members of the Commission shall
resign as a body. They shall continue to deal with current business until they are replaced in
accordance with Article 214. In this case, the term of office of the Members of the Commission
appointed to replace them shall expire on the date on which the term of office of the Members of
the Commission obliged to resign as a body would have expired.


SECTION 2


THE COUNCIL


Article 202


To ensure that the objectives set out in this Treaty are attained the Council shall, in accordance
with the provisions of this Treaty:


— ensure coordination of the general economic policies of the Member States,


— have power to take decisions,


— confer on the Commission, in the acts which the Council adopts, powers for the implementa-
tion of the rules which the Council lays down. The Council may impose certain requirements
in respect of the exercise of these powers. The Council may also reserve the right, in specific
cases, to exercise directly implementing powers itself. The procedures referred to above must
be consonant with principles and rules to be laid down in advance by the Council, acting
unanimously on a proposal from the Commission and after obtaining the opinion of the
European Parliament.
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Article 203


The Council shall consist of a representative of each Member State at ministerial level, authorised to
commit the government of that Member State.


The office of President shall be held in turn by each Member State in the Council for a term of
six months in the order decided by the Council acting unanimously.


Article 204


The Council shall meet when convened by its President on his own initiative or at the request of
one of its Members or of the Commission.


Article 205 (1)


1. Save as otherwise provided in this Treaty, the Council shall act by a majority of its Members.


2. Where the Council is required to act by a qualified majority, the votes of its Members shall
be weighted as follows:


Belgium 12


Czech Republic 12


Denmark 7


Germany 29


Estonia 4


Greece 12


Spain 27


France 29


Ireland 7


Italy 29


Cyprus 4


Latvia 4


Lithuania 7


Luxembourg 4
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Hungary 12


Malta 3


Netherlands 13


Austria 10


Poland 27


Portugal 12


Slovenia 4


Slovakia 7


Finland 7


Sweden 10


United Kingdom 29


Acts of the Council shall require for their adoption at least 232 votes in favour cast by a majority
of the members where this Treaty requires them to be adopted on a proposal from the
Commission.


In other cases, for their adoption acts of the Council shall require at least 232 votes in favour, cast
by at least two thirds of the members.


3. Abstentions by Members present in person or represented shall not prevent the adoption by
the Council of acts which require unanimity.


4. When a decision is to be adopted by the Council by a qualified majority, a member of the
Council may request verification that the Member States constituting the qualified majority
represent at least 62% of the total population of the Union. If that condition is shown not to
have been met, the decision in question shall not be adopted.


Article 206


Where a vote is taken, any Member of the Council may also act on behalf of not more than one
other member.


Article 207


1. A committee consisting of the Permanent Representatives of the Member States shall be
responsible for preparing the work of the Council and for carrying out the tasks assigned to it by
the Council. The Committee may adopt procedural decisions in cases provided for in the Council's
Rules of Procedure.
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2. The Council shall be assisted by a General Secretariat, under the responsibility of
a Secretary‑General, High Representative for the common foreign and security policy, who shall
be assisted by a Deputy Secretary-General responsible for the running of the General Secretariat.
The Secretary-General and the Deputy Secretary-General shall be appointed by the Council acting
by a qualified majority.


The Council shall decide on the organisation of the General Secretariat.


3. The Council shall adopt its Rules of Procedure.


For the purpose of applying Article 255(3), the Council shall elaborate in these Rules the
conditions under which the public shall have access to Council documents. For the purpose of
this paragraph, the Council shall define the cases in which it is to be regarded as acting in its
legislative capacity, with a view to allowing greater access to documents in those cases, while at the
same time preserving the effectiveness of its decision-making process. In any event, when the
Council acts in its legislative capacity, the results of votes and explanations of vote as well as
statements in the minutes shall be made public.


Article 208


The Council may request the Commission to undertake any studies the Council considers desirable
for the attainment of the common objectives, and to submit to it any appropriate proposals.


Article 209


The Council shall, after receiving an opinion from the Commission, determine the rules governing
the committees provided for in this Treaty.


Article 210


The Council shall, acting by a qualified majority, determine the salaries, allowances and pensions of
the President and Members of the Commission, and of the President, Judges, Advocates-General and
Registrar of the Court of Justice and of the Members and Registrar of the Court of First Instance. It
shall also, again by a qualified majority, determine any payment to be made instead of remunera-
tion.


SECTION 3


THE COMMISSION


Article 211


In order to ensure the proper functioning and development of the common market, the Commis-
sion shall:


— ensure that the provisions of this Treaty and the measures taken by the institutions pursuant
thereto are applied,


Official Journal of the European UnionEN 29.12.2006C 321 E/138







— formulate recommendations or deliver opinions on matters dealt with in this Treaty, if it
expressly so provides or if the Commission considers it necessary,


— have its own power of decision and participate in the shaping of measures taken by the
Council and by the European Parliament in the manner provided for in this Treaty,


— exercise the powers conferred on it by the Council for the implementation of the rules laid
down by the latter.


Article 212


The Commission shall publish annually, not later than one month before the opening of the
session of the European Parliament, a general report on the activities of the Community.


Article 213 (1)


1. The Members of the Commission shall be chosen on the grounds of their general
competence and their independence shall be beyond doubt.


The Commission shall include one national of each of the Member States.


The number of Members of the Commission may be altered by the Council, acting unanimously.


2. The Members of the Commission shall, in the general interest of the Community, be
completely independent in the performance of their duties.


In the performance of these duties, they shall neither seek nor take instructions from any
government or from any other body. They shall refrain from any action incompatible with their
duties. Each Member State undertakes to respect this principle and not to seek to influence the
Members of the Commission in the performance of their tasks.


The Members of the Commission may not, during their term of office, engage in any other
occupation, whether gainful or not. When entering upon their duties they shall give a solemn
undertaking that, both during and after their term of office, they will respect the obligations arising
therefrom and in particular their duty to behave with integrity and discretion as regards the
acceptance, after they have ceased to hold office, of certain appointments or benefits. In the event
of any breach of these obligations, the Court of Justice may, on application by the Council or the
Commission, rule that the Member concerned be, according to the circumstances, either compulso-
rily retired in accordance with Article 216 or deprived of his right to a pension or other benefits
in its stead.


Article 214


1. The Members of the Commission shall be appointed, in accordance with the procedure
referred to in paragraph 2, for a period of five years, subject, if need be, to Article 201.


Their term of office shall be renewable.
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2. The Council, meeting in the composition of Heads of State or Government and acting by
a qualified majority, shall nominate the person it intends to appoint as President of the Commis-
sion; the nomination shall be approved by the European Parliament.


The Council, acting by a qualified majority and by common accord with the nominee for President,
shall adopt the list of the other persons whom it intends to appoint as Members of the
Commission, drawn up in accordance with the proposals made by each Member State.


The President and the other Members of the Commission thus nominated shall be subject as
a body to a vote of approval by the European Parliament. After approval by the European
Parliament, the President and the other Members of the Commission shall be appointed by the
Council, acting by a qualified majority.


Article 215


Apart from normal replacement, or death, the duties of a Member of the Commission shall end
when he resigns or is compulsorily retired.


A vacancy caused by resignation, compulsory retirement or death shall be filled for the remainder
of the Member's term of office by a new Member appointed by the Council, acting by a qualified
majority. The Council may, acting unanimously, decide that such a vacancy need not be filled.


In the event of resignation, compulsory retirement or death, the President shall be replaced for the
remainder of his term of office. The procedure laid down in Article 214(2) shall be applicable for
the replacement of the President.


Save in the case of compulsory retirement under Article 216, Members of the Commission shall
remain in office until they have been replaced or until the Council has decided that the vacancy
need not be filled, as provided for in the second paragraph of this Article.


Article 216


If any Member of the Commission no longer fulfils the conditions required for the performance of
his duties or if he has been guilty of serious misconduct, the Court of Justice may, on application
by the Council or the Commission, compulsorily retire him.


Article 217


1. The Commission shall work under the political guidance of its President, who shall decide
on its internal organisation in order to ensure that it acts consistently, efficiently and on the basis
of collegiality.
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2. The responsibilities incumbent upon the Commission shall be structured and allocated
among its Members by its President. The President may reshuffle the allocation of those
responsibilities during the Commission's term of office. The Members of the Commission shall
carry out the duties devolved upon them by the President under his authority.


3. After obtaining the approval of the College, the President shall appoint Vice-Presidents from
among its Members.


4. A Member of the Commission shall resign if the President so requests, after obtaining the
approval of the College.


Article 218


1. The Council and the Commission shall consult each other and shall settle by common
accord their methods of cooperation.


2. The Commission shall adopt its Rules of Procedure so as to ensure that both it and its
departments operate in accordance with the provisions of this Treaty. It shall ensure that these
Rules are published.


Article 219


The Commission shall act by a majority of the number of Members provided for in Article 213.


A meeting of the Commission shall be valid only if the number of Members laid down in its Rules
of Procedure is present.


SECTION 4


THE COURT OF JUSTICE


Article 220


The Court of Justice and the Court of First Instance, each within its jurisdiction, shall ensure that in
the interpretation and application of this Treaty the law is observed.


In addition, judicial panels may be attached to the Court of First Instance under the conditions laid
down in Article 225a in order to exercise, in certain specific areas, the judicial competence laid
down in this Treaty.
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Article 221


The Court of Justice shall consist of one judge per Member State.


The Court of Justice shall sit in chambers or in a Grand Chamber, in accordance with the rules laid
down for that purpose in the Statute of the Court of Justice.


When provided for in the Statute, the Court of Justice may also sit as a full Court.


Article 222


The Court of Justice shall be assisted by eight Advocates-General. Should the Court of Justice so
request, the Council, acting unanimously, may increase the number of Advocates-General.


It shall be the duty of the Advocate-General, acting with complete impartiality and independence,
to make, in open court, reasoned submissions on cases which, in accordance with the Statute of
the Court of Justice, require his involvement.


Article 223


The Judges and Advocates-General of the Court of Justice shall be chosen from persons whose
independence is beyond doubt and who possess the qualifications required for appointment to the
highest judicial offices in their respective countries or who are jurisconsults of recognised
competence; they shall be appointed by common accord of the governments of the Member States
for a term of six years.


Every three years there shall be a partial replacement of the Judges and Advocates-General, in
accordance with the conditions laid down in the Statute of the Court of Justice.


The Judges shall elect the President of the Court of Justice from among their number for a term of
three years. He may be re-elected.


Retiring Judges and Advocates-General may be reappointed.


The Court of Justice shall appoint its Registrar and lay down the rules governing his service.


The Court of Justice shall establish its Rules of Procedure. Those Rules shall require the approval of
the Council, acting by a qualified majority.


Article 224


The Court of First Instance shall comprise at least one judge per Member State. The number of
Judges shall be determined by the Statute of the Court of Justice. The Statute may provide for the
Court of First Instance to be assisted by Advocates-General.
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The members of the Court of First Instance shall be chosen from persons whose independence is
beyond doubt and who possess the ability required for appointment to high judicial office. They
shall be appointed by common accord of the governments of the Member States for a term of
six years. The membership shall be partially renewed every three years. Retiring members shall be
eligible for reappointment.


The Judges shall elect the President of the Court of First Instance from among their number for
a term of three years. He may be re-elected.


The Court of First Instance shall appoint its Registrar and lay down the rules governing his service.


The Court of First Instance shall establish its Rules of Procedure in agreement with the Court of
Justice. Those Rules shall require the approval of the Council, acting by a qualified majority.


Unless the Statute of the Court of Justice provides otherwise, the provisions of this Treaty relating
to the Court of Justice shall apply to the Court of First Instance.


Article 225


1. The Court of First Instance shall have jurisdiction to hear and determine at first instance
actions or proceedings referred to in Articles 230, 232, 235, 236 and 238, with the exception of
those assigned to a judicial panel and those reserved in the Statute for the Court of Justice. The
Statute may provide for the Court of First Instance to have jurisdiction for other classes of action
or proceeding.


Decisions given by the Court of First Instance under this paragraph may be subject to a right of
appeal to the Court of Justice on points of law only, under the conditions and within the limits
laid down by the Statute.


2. The Court of First Instance shall have jurisdiction to hear and determine actions or
proceedings brought against decisions of the judicial panels set up under Article 225a.


Decisions given by the Court of First Instance under this paragraph may exceptionally be subject to
review by the Court of Justice, under the conditions and within the limits laid down by the Statute,
where there is a serious risk of the unity or consistency of Community law being affected.


3. The Court of First Instance shall have jurisdiction to hear and determine questions referred
for a preliminary ruling under Article 234, in specific areas laid down by the Statute.


Where the Court of First Instance considers that the case requires a decision of principle likely to
affect the unity or consistency of Community law, it may refer the case to the Court of Justice for
a ruling.
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Decisions given by the Court of First Instance on questions referred for a preliminary ruling may
exceptionally be subject to review by the Court of Justice, under the conditions and within the
limits laid down by the Statute, where there is a serious risk of the unity or consistency of
Community law being affected.


Article 225a


The Council, acting unanimously on a proposal from the Commission and after consulting the
European Parliament and the Court of Justice or at the request of the Court of Justice and after
consulting the European Parliament and the Commission, may create judicial panels to hear and
determine at first instance certain classes of action or proceeding brought in specific areas.


The decision establishing a judicial panel shall lay down the rules on the organisation of the panel
and the extent of the jurisdiction conferred upon it.


Decisions given by judicial panels may be subject to a right of appeal on points of law only or,
when provided for in the decision establishing the panel, a right of appeal also on matters of fact,
before the Court of First Instance.


The members of the judicial panels shall be chosen from persons whose independence is beyond
doubt and who possess the ability required for appointment to judicial office. They shall be
appointed by the Council, acting unanimously.


The judicial panels shall establish their Rules of Procedure in agreement with the Court of Justice.
Those Rules shall require the approval of the Council, acting by a qualified majority.


Unless the decision establishing the judicial panel provides otherwise, the provisions of this Treaty
relating to the Court of Justice and the provisions of the Statute of the Court of Justice shall apply
to the judicial panels.


Article 226


If the Commission considers that a Member State has failed to fulfil an obligation under this Treaty,
it shall deliver a reasoned opinion on the matter after giving the State concerned the opportunity
to submit its observations.


If the State concerned does not comply with the opinion within the period laid down by the
Commission, the latter may bring the matter before the Court of Justice.
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Article 227


A Member State which considers that another Member State has failed to fulfil an obligation under
this Treaty may bring the matter before the Court of Justice.


Before a Member State brings an action against another Member State for an alleged infringement
of an obligation under this Treaty, it shall bring the matter before the Commission.


The Commission shall deliver a reasoned opinion after each of the States concerned has been given
the opportunity to submit its own case and its observations on the other party's case both orally
and in writing.


If the Commission has not delivered an opinion within three months of the date on which the
matter was brought before it, the absence of such opinion shall not prevent the matter from being
brought before the Court of Justice.


Article 228


1. If the Court of Justice finds that a Member State has failed to fulfil an obligation under this
Treaty, the State shall be required to take the necessary measures to comply with the judgment of
the Court of Justice.


2. If the Commission considers that the Member State concerned has not taken such measures
it shall, after giving that State the opportunity to submit its observations, issue a reasoned opinion
specifying the points on which the Member State concerned has not complied with the judgment
of the Court of Justice.


If the Member State concerned fails to take the necessary measures to comply with the Court's
judgment within the time limit laid down by the Commission, the latter may bring the case before
the Court of Justice. In so doing it shall specify the amount of the lump sum or penalty payment
to be paid by the Member State concerned which it considers appropriate in the circumstances.


If the Court of Justice finds that the Member State concerned has not complied with its judgment
it may impose a lump sum or penalty payment on it.


This procedure shall be without prejudice to Article 227.


Article 229


Regulations adopted jointly by the European Parliament and the Council, and by the Council,
pursuant to the provisions of this Treaty, may give the Court of Justice unlimited jurisdiction with
regard to the penalties provided for in such regulations.
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Article 229a


Without prejudice to the other provisions of this Treaty, the Council, acting unanimously on
a proposal from the Commission and after consulting the European Parliament, may adopt
provisions to confer jurisdiction, to the extent that it shall determine, on the Court of Justice in
disputes relating to the application of acts adopted on the basis of this Treaty which create
Community industrial property rights. The Council shall recommend those provisions to the
Member States for adoption in accordance with their respective constitutional requirements.


Article 230


The Court of Justice shall review the legality of acts adopted jointly by the European Parliament and
the Council, of acts of the Council, of the Commission and of the ECB, other than recommenda-
tions and opinions, and of acts of the European Parliament intended to produce legal effects vis-à-
vis third parties.


It shall for this purpose have jurisdiction in actions brought by a Member State, the European
Parliament, the Council or the Commission on grounds of lack of competence, infringement of an
essential procedural requirement, infringement of this Treaty or of any rule of law relating to its
application, or misuse of powers.


The Court of Justice shall have jurisdiction under the same conditions in actions brought by the
Court of Auditors and by the ECB for the purpose of protecting their prerogatives.


Any natural or legal person may, under the same conditions, institute proceedings against
a decision addressed to that person or against a decision which, although in the form of
a regulation or a decision addressed to another person, is of direct and individual concern to the
former.


The proceedings provided for in this Article shall be instituted within two months of the
publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the
day on which it came to the knowledge of the latter, as the case may be.


Article 231


If the action is well founded, the Court of Justice shall declare the act concerned to be void.


In the case of a regulation, however, the Court of Justice shall, if it considers this necessary, state
which of the effects of the regulation which it has declared void shall be considered as definitive.
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Article 232


Should the European Parliament, the Council or the Commission, in infringement of this Treaty, fail
to act, the Member States and the other institutions of the Community may bring an action before
the Court of Justice to have the infringement established.


The action shall be admissible only if the institution concerned has first been called upon to act. If,
within two months of being so called upon, the institution concerned has not defined its position,
the action may be brought within a further period of two months.


Any natural or legal person may, under the conditions laid down in the preceding paragraphs,
complain to the Court of Justice that an institution of the Community has failed to address to that
person any act other than a recommendation or an opinion.


The Court of Justice shall have jurisdiction, under the same conditions, in actions or proceedings
brought by the ECB in the areas falling within the latter's field of competence and in actions or
proceedings brought against the latter.


Article 233


The institution or institutions whose act has been declared void or whose failure to act has been
declared contrary to this Treaty shall be required to take the necessary measures to comply with the
judgment of the Court of Justice.


This obligation shall not affect any obligation which may result from the application of the
second paragraph of Article 288.


This Article shall also apply to the ECB.


Article 234


The Court of Justice shall have jurisdiction to give preliminary rulings concerning:


(a) the interpretation of this Treaty;


(b) the validity and interpretation of acts of the institutions of the Community and of the ECB;


(c) the interpretation of the statutes of bodies established by an act of the Council, where those
statutes so provide.


Where such a question is raised before any court or tribunal of a Member State, that court or
tribunal may, if it considers that a decision on the question is necessary to enable it to give
judgment, request the Court of Justice to give a ruling thereon.
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Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall
bring the matter before the Court of Justice.


Article 235


The Court of Justice shall have jurisdiction in disputes relating to compensation for damage
provided for in the second paragraph of Article 288.


Article 236


The Court of Justice shall have jurisdiction in any dispute between the Community and its servants
within the limits and under the conditions laid down in the Staff Regulations or the Conditions of
employment.


Article 237


The Court of Justice shall, within the limits hereinafter laid down, have jurisdiction in disputes
concerning:


(a) the fulfilment by Member States of obligations under the Statute of the European Investment
Bank. In this connection, the Board of Directors of the Bank shall enjoy the powers conferred
upon the Commission by Article 226;


(b) measures adopted by the Board of Governors of the European Investment Bank. In this
connection, any Member State, the Commission or the Board of Directors of the Bank may
institute proceedings under the conditions laid down in Article 230;


(c) measures adopted by the Board of Directors of the European Investment Bank. Proceedings
against such measures may be instituted only by Member States or by the Commission, under
the conditions laid down in Article 230, and solely on the grounds of non-compliance with
the procedure provided for in Article 21(2), (5), (6) and (7) of the Statute of the Bank;


(d) the fulfilment by national central banks of obligations under this Treaty and the Statute of the
ESCB. In this connection the powers of the Council of the ECB in respect of national central
banks shall be the same as those conferred upon the Commission in respect of Member States
by Article 226. If the Court of Justice finds that a national central bank has failed to fulfil an
obligation under this Treaty, that bank shall be required to take the necessary measures to
comply with the judgment of the Court of Justice.
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Article 238


The Court of Justice shall have jurisdiction to give judgment pursuant to any arbitration clause
contained in a contract concluded by or on behalf of the Community, whether that contract be
governed by public or private law.


Article 239


The Court of Justice shall have jurisdiction in any dispute between Member States which relates to
the subject matter of this Treaty if the dispute is submitted to it under a special agreement between
the parties.


Article 240


Save where jurisdiction is conferred on the Court of Justice by this Treaty, disputes to which the
Community is a party shall not on that ground be excluded from the jurisdiction of the courts or
tribunals of the Member States.


Article 241


Notwithstanding the expiry of the period laid down in the fifth paragraph of Article 230, any party
may, in proceedings in which a regulation adopted jointly by the European Parliament and the
Council, or a regulation of the Council, of the Commission, or of the ECB is at issue, plead the
grounds specified in the second paragraph of Article 230 in order to invoke before the Court of
Justice the inapplicability of that regulation.


Article 242


Actions brought before the Court of Justice shall not have suspensory effect. The Court of Justice
may, however, if it considers that circumstances so require, order that application of the contested
act be suspended.


Article 243


The Court of Justice may in any cases before it prescribe any necessary interim measures.


Article 244


The judgments of the Court of Justice shall be enforceable under the conditions laid down in
Article 256.
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Article 245


The Statute of the Court of Justice shall be laid down in a separate Protocol.


The Council, acting unanimously at the request of the Court of Justice and after consulting the
European Parliament and the Commission, or at the request of the Commission and after
consulting the European Parliament and the Court of Justice, may amend the provisions of the
Statute, with the exception of Title I.


SECTION 5


THE COURT OF AUDITORS


Article 246


The Court of Auditors shall carry out the audit.


Article 247


1. The Court of Auditors shall consist of one national from each Member State.


2. The Members of the Court of Auditors shall be chosen from among persons who belong or
have belonged in their respective countries to external audit bodies or who are especially qualified
for this office. Their independence must be beyond doubt.


3. The Members of the Court of Auditors shall be appointed for a term of six years. The
Council, acting by a qualified majority after consulting the European Parliament, shall adopt the list
of Members drawn up in accordance with the proposals made by each Member State. The term of
office of the Members of the Court of Auditors shall be renewable.


They shall elect the President of the Court of Auditors from among their number for a term of
three years. The President may be re-elected.


4. The Members of the Court of Auditors shall, in the general interest of the Community, be
completely independent in the performance of their duties.


In the performance of these duties, they shall neither seek nor take instructions from any
government or from any other body. They shall refrain from any action incompatible with their
duties.


5. The Members of the Court of Auditors may not, during their term of office, engage in any
other occupation, whether gainful or not. When entering upon their duties they shall give a solemn
undertaking that, both during and after their term of office, they will respect the obligations arising
therefrom and in particular their duty to behave with integrity and discretion as regards the
acceptance, after they have ceased to hold office, of certain appointments or benefits.
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6. Apart from normal replacement, or death, the duties of a Member of the Court of Auditors
shall end when he resigns, or is compulsorily retired by a ruling of the Court of Justice pursuant to
paragraph 7.


The vacancy thus caused shall be filled for the remainder of the Member's term of office.


Save in the case of compulsory retirement, Members of the Court of Auditors shall remain in office
until they have been replaced.


7. A Member of the Court of Auditors may be deprived of his office or of his right to
a pension or other benefits in its stead only if the Court of Justice, at the request of the Court of
Auditors, finds that he no longer fulfils the requisite conditions or meets the obligations arising
from his office.


8. The Council, acting by a qualified majority, shall determine the conditions of employment of
the President and the Members of the Court of Auditors and in particular their salaries, allowances
and pensions. It shall also, by the same majority, determine any payment to be made instead of
remuneration.


9. The provisions of the Protocol on the privileges and immunities of the European Commu-
nities applicable to the Judges of the Court of Justice shall also apply to the Members of the Court
of Auditors.


Article 248


1. The Court of Auditors shall examine the accounts of all revenue and expenditure of the
Community. It shall also examine the accounts of all revenue and expenditure of all bodies set up
by the Community in so far as the relevant constituent instrument does not preclude such
examination.


The Court of Auditors shall provide the European Parliament and the Council with a statement of
assurance as to the reliability of the accounts and the legality and regularity of the underlying
transactions which shall be published in the Official Journal of the European Union. This statement
may be supplemented by specific assessments for each major area of Community activity.


2. The Court of Auditors shall examine whether all revenue has been received and all
expenditure incurred in a lawful and regular manner and whether the financial management has
been sound. In doing so, it shall report in particular on any cases of irregularity.


The audit of revenue shall be carried out on the basis both of the amounts established as due and
the amounts actually paid to the Community.
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The audit of expenditure shall be carried out on the basis both of commitments undertaken and
payments made.


These audits may be carried out before the closure of accounts for the financial year in question.


3. The audit shall be based on records and, if necessary, performed on the spot in the other
institutions of the Community, on the premises of any body which manages revenue or
expenditure on behalf of the Community and in the Member States, including on the premises of
any natural or legal person in receipt of payments from the budget. In the Member States the audit
shall be carried out in liaison with national audit bodies or, if these do not have the necessary
powers, with the competent national departments. The Court of Auditors and the national audit
bodies of the Member States shall cooperate in a spirit of trust while maintaining their
independence. These bodies or departments shall inform the Court of Auditors whether they intend
to take part in the audit.


The other institutions of the Community, any bodies managing revenue or expenditure on behalf of
the Community, any natural or legal person in receipt of payments from the budget, and the
national audit bodies or, if these do not have the necessary powers, the competent national
departments, shall forward to the Court of Auditors, at its request, any document or information
necessary to carry out its task.


In respect of the European Investment Bank's activity in managing Community expenditure and
revenue, the Court's rights of access to information held by the Bank shall be governed by an
agreement between the Court, the Bank and the Commission. In the absence of an agreement, the
Court shall nevertheless have access to information necessary for the audit of Community
expenditure and revenue managed by the Bank.


4. The Court of Auditors shall draw up an annual report after the close of each financial year.
It shall be forwarded to the other institutions of the Community and shall be published, together
with the replies of these institutions to the observations of the Court of Auditors, in the Official
Journal of the European Union.


The Court of Auditors may also, at any time, submit observations, particularly in the form of
special reports, on specific questions and deliver opinions at the request of one of the other
institutions of the Community.


It shall adopt its annual reports, special reports or opinions by a majority of its Members. However,
it may establish internal chambers in order to adopt certain categories of reports or opinions under
the conditions laid down by its Rules of Procedure.
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It shall assist the European Parliament and the Council in exercising their powers of control over
the implementation of the budget.


The Court of Auditors shall draw up its Rules of Procedure. Those rules shall require the approval
of the Council, acting by a qualified majority.


CHAPTER 2


PROVISIONS COMMON TO SEVERAL INSTITUTIONS


Article 249


In order to carry out their task and in accordance with the provisions of this Treaty, the
European Parliament acting jointly with the Council, the Council and the Commission shall make
regulations and issue directives, take decisions, make recommendations or deliver opinions.


A regulation shall have general application. It shall be binding in its entirety and directly applicable
in all Member States.


A directive shall be binding, as to the result to be achieved, upon each Member State to which it is
addressed, but shall leave to the national authorities the choice of form and methods.


A decision shall be binding in its entirety upon those to whom it is addressed.


Recommendations and opinions shall have no binding force.


Article 250


1. Where, in pursuance of this Treaty, the Council acts on a proposal from the Commission,
unanimity shall be required for an act constituting an amendment to that proposal, subject to
Article 251(4) and (5).


2. As long as the Council has not acted, the Commission may alter its proposal at any time
during the procedures leading to the adoption of a Community act.


Article 251


1. Where reference is made in this Treaty to this Article for the adoption of an act, the
following procedure shall apply.
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2. The Commission shall submit a proposal to the European Parliament and the Council.


The Council, acting by a qualified majority after obtaining the opinion of the European Parliament:


— if it approves all the amendments contained in the European Parliament's opinion, may adopt
the proposed act thus amended,


— if the European Parliament does not propose any amendments, may adopt the proposed act,


— shall otherwise adopt a common position and communicate it to the European Parliament.
The Council shall inform the European Parliament fully of the reasons which led it to adopt
its common position. The Commission shall inform the European Parliament fully of its
position.


If, within three months of such communication, the European Parliament:


(a) approves the common position or has not taken a decision, the act in question shall be
deemed to have been adopted in accordance with that common position;


(b) rejects, by an absolute majority of its component members, the common position, the
proposed act shall be deemed not to have been adopted;


(c) proposes amendments to the common position by an absolute majority of its component
members, the amended text shall be forwarded to the Council and to the Commission, which
shall deliver an opinion on those amendments.


3. If, within three months of the matter being referred to it, the Council, acting by a qualified
majority, approves all the amendments of the European Parliament, the act in question shall be
deemed to have been adopted in the form of the common position thus amended; however, the
Council shall act unanimously on the amendments on which the Commission has delivered
a negative opinion. If the Council does not approve all the amendments, the President of the
Council, in agreement with the President of the European Parliament, shall within six weeks
convene a meeting of the Conciliation Committee.


4. The Conciliation Committee, which shall be composed of the Members of the Council or
their representatives and an equal number of representatives of the European Parliament, shall have
the task of reaching agreement on a joint text, by a qualified majority of the Members of the
Council or their representatives and by a majority of the representatives of the European
Parliament. The Commission shall take part in the Conciliation Committee's proceedings and shall
take all the necessary initiatives with a view to reconciling the positions of the European Parliament
and the Council. In fulfilling this task, the Conciliation Committee shall address the common
position on the basis of the amendments proposed by the European Parliament.
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5. If, within six weeks of its being convened, the Conciliation Committee approves a joint text,
the European Parliament, acting by an absolute majority of the votes cast, and the Council, acting
by a qualified majority, shall each have a period of six weeks from that approval in which to adopt
the act in question in accordance with the joint text. If either of the two institutions fails to
approve the proposed act within that period, it shall be deemed not to have been adopted.


6. Where the Conciliation Committee does not approve a joint text, the proposed act shall be
deemed not to have been adopted.


7. The periods of three months and six weeks referred to in this Article shall be extended by
a maximum of one month and two weeks respectively at the initiative of the European Parliament
or the Council.


Article 252


Where reference is made in this Treaty to this Article for the adoption of an act, the following
procedure shall apply.


(a) The Council, acting by a qualified majority on a proposal from the Commission and after
obtaining the opinion of the European Parliament, shall adopt a common position.


(b) The Council's common position shall be communicated to the European Parliament. The
Council and the Commission shall inform the European Parliament fully of the reasons which
led the Council to adopt its common position and also of the Commission's position.


If, within three months of such communication, the European Parliament approves this
common position or has not taken a decision within that period, the Council shall definitively
adopt the act in question in accordance with the common position.


(c) The European Parliament may, within the period of three months referred to in point (b), by
an absolute majority of its component Members, propose amendments to the Council's
common position. The European Parliament may also, by the same majority, reject the
Council's common position. The result of the proceedings shall be transmitted to the Council
and the Commission.


If the European Parliament has rejected the Council's common position, unanimity shall be
required for the Council to act on a second reading.


(d) The Commission shall, within a period of one month, re-examine the proposal on the basis
of which the Council adopted its common position, by taking into account the amendments
proposed by the European Parliament.
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The Commission shall forward to the Council, at the same time as its re-examined proposal,
the amendments of the European Parliament which it has not accepted, and shall express its
opinion on them. The Council may adopt these amendments unanimously.


(e) The Council, acting by a qualified majority, shall adopt the proposal as re-examined by the
Commission.


Unanimity shall be required for the Council to amend the proposal as re-examined by the
Commission.


(f) In the cases referred to in points (c), (d) and (e), the Council shall be required to act within
a period of three months. If no decision is taken within this period, the Commission proposal
shall be deemed not to have been adopted.


(g) The periods referred to in points (b) and (f) may be extended by a maximum of one month
by common accord between the Council and the European Parliament.


Article 253


Regulations, directives and decisions adopted jointly by the European Parliament and the Council,
and such acts adopted by the Council or the Commission, shall state the reasons on which they are
based and shall refer to any proposals or opinions which were required to be obtained pursuant to
this Treaty.


Article 254


1. Regulations, directives and decisions adopted in accordance with the procedure referred to in
Article 251 shall be signed by the President of the European Parliament and by the President of the
Council and published in the Official Journal of the European Union. They shall enter into force on
the date specified in them or, in the absence thereof, on the 20th day following that of their
publication.


2. Regulations of the Council and of the Commission, as well as directives of those institutions
which are addressed to all Member States, shall be published in the Official Journal of the European
Union. They shall enter into force on the date specified in them or, in the absence thereof, on the
20th day following that of their publication.


3. Other directives, and decisions, shall be notified to those to whom they are addressed and
shall take effect upon such notification.


Article 255


1. Any citizen of the Union, and any natural or legal person residing or having its registered
office in a Member State, shall have a right of access to European Parliament, Council and
Commission documents, subject to the principles and the conditions to be defined in accordance
with paragraphs 2 and 3.
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2. General principles and limits on grounds of public or private interest governing this right of
access to documents shall be determined by the Council, acting in accordance with the procedure
referred to in Article 251 within two years of the entry into force of the Treaty of Amsterdam.


3. Each institution referred to above shall elaborate in its own Rules of Procedure specific
provisions regarding access to its documents.


Article 256


Decisions of the Council or of the Commission which impose a pecuniary obligation on persons
other than States, shall be enforceable.


Enforcement shall be governed by the rules of civil procedure in force in the State in the territory
of which it is carried out. The order for its enforcement shall be appended to the decision, without
other formality than verification of the authenticity of the decision, by the national authority which
the government of each Member State shall designate for this purpose and shall make known to
the Commission and to the Court of Justice.


When these formalities have been completed on application by the party concerned, the latter may
proceed to enforcement in accordance with the national law, by bringing the matter directly before
the competent authority.


Enforcement may be suspended only by a decision of the Court of Justice. However, the courts of
the country concerned shall have jurisdiction over complaints that enforcement is being carried out
in an irregular manner.


CHAPTER 3


THE ECONOMIC AND SOCIAL COMMITTEE


Article 257


An Economic and Social Committee is hereby established. It shall have advisory status.


The Committee shall consist of representatives of the various economic and social components of
organised civil society, and in particular representatives of producers, farmers, carriers, workers,
dealers, craftsmen, professional occupations, consumers and the general interest.


Article 258 (1)


The number of members of the Economic and Social Committee shall not exceed 350.
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The number of members of the Committee shall be as follows:


Belgium 12


Czech Republic 12


Denmark 9


Germany 24


Estonia 7


Greece 12


Spain 21


France 24


Ireland 9


Italy 24


Cyprus 6


Latvia 7


Lithuania 9


Luxembourg 6


Hungary 12


Malta 5


Netherlands 12


Austria 12


Poland 21


Portugal 12


Slovenia 7


Slovakia 9


Finland 9


Sweden 12


United Kingdom 24


The members of the Committee may not be bound by any mandatory instructions. They shall be
completely independent in the performance of their duties, in the general interest of the Commu-
nity.
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The Council, acting by a qualified majority, shall determine the allowances of members of the
Committee.


Article 259


1. The members of the Committee shall be appointed for four years, on proposals from the
Member States. The Council, acting by a qualified majority, shall adopt the list of members drawn
up in accordance with the proposals made by each Member State. The term of office of the
members of the Committee shall be renewable.


2. The Council shall consult the Commission. It may obtain the opinion of European bodies
which are representative of the various economic and social sectors to which the activities of the
Community are of concern.


Article 260


The Committee shall elect its chairman and officers from among its members for a term of
two years.


It shall adopt its Rules of Procedure.


The Committee shall be convened by its chairman at the request of the Council or of the
Commission. It may also meet on its own initiative.


Article 261


The Committee shall include specialised sections for the principal fields covered by this Treaty.


These specialised sections shall operate within the general terms of reference of the Committee.
They may not be consulted independently of the Committee.


Subcommittees may also be established within the Committee to prepare on specific questions or
in specific fields, draft opinions to be submitted to the Committee for its consideration.


The Rules of Procedure shall lay down the methods of composition and the terms of reference of
the specialised sections and of the subcommittees.


Article 262


The Committee must be consulted by the Council or by the Commission where this Treaty so
provides. The Committee may be consulted by these institutions in all cases in which they consider
it appropriate. It may issue an opinion on its own initiative in cases in which it considers such
action appropriate.
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The Council or the Commission shall, if it considers it necessary, set the Committee, for the
submission of its opinion, a time limit which may not be less than one month from the date on
which the chairman receives notification to this effect. Upon expiry of the time limit, the absence
of an opinion shall not prevent further action.


The opinion of the Committee and that of the specialised section, together with a record of the
proceedings, shall be forwarded to the Council and to the Commission.


The Committee may be consulted by the European Parliament.


CHAPTER 4


THE COMMITTEE OF THE REGIONS


Article 263 (1)


A committee, hereinafter referred to as ‘the Committee of the Regions’, consisting of representatives
of regional and local bodies who either hold a regional or local authority electoral mandate or are
politically accountable to an elected assembly, is hereby established with advisory status.


The number of members of the Committee of the Regions shall not exceed 350.


The number of members of the Committee shall be as follows:


Belgium 12


Czech Republic 12


Denmark 9


Germany 24


Estonia 7


Greece 12


Spain 21


France 24


Ireland 9


Italy 24


Cyprus 6


Latvia 7
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Lithuania 9


Luxembourg 6


Hungary 12


Malta 5


Netherlands 12


Austria 12


Poland 21


Portugal 12


Slovenia 7


Slovakia 9


Finland 9


Sweden 12


United Kingdom 24


The members of the Committee and an equal number of alternate members shall be appointed for
four years, on proposals from the respective Member States. Their term of office shall be renewable.
The Council, acting by a qualified majority, shall adopt the list of members and alternate members
drawn up in accordance with the proposals made by each Member State. When the mandate
referred to in the first paragraph on the basis of which they were proposed comes to an end, the
term of office of members of the Committee shall terminate automatically and they shall then be
replaced for the remainder of the said term of office in accordance with the same procedure. No
member of the Committee shall at the same time be a Member of the European Parliament.


The members of the Committee may not be bound by any mandatory instructions. They shall be
completely independent in the performance of their duties, in the general interest of the Commu-
nity.


Article 264


The Committee of the Regions shall elect its chairman and officers from among its members for
a term of two years.


It shall adopt its Rules of Procedure.


The Committee shall be convened by its chairman at the request of the Council or of the
Commission. It may also meet on its own initiative.
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Article 265


The Committee of the Regions shall be consulted by the Council or by the Commission where this
Treaty so provides and in all other cases, in particular those which concern cross-border coopera-
tion, in which one of these two institutions considers it appropriate.


The Council or the Commission shall, if it considers it necessary, set the Committee, for the
submission of its opinion, a time limit which may not be less than one month from the date on
which the chairman receives notification to this effect. Upon expiry of the time limit, the absence
of an opinion shall not prevent further action.


Where the Economic and Social Committee is consulted pursuant to Article 262, the Committee of
the Regions shall be informed by the Council or the Commission of the request for an opinion.
Where it considers that specific regional interests are involved, the Committee of the Regions may
issue an opinion on the matter.


The Committee of the Regions may be consulted by the European Parliament.


It may issue an opinion on its own initiative in cases in which it considers such action appropriate.


The opinion of the Committee, together with a record of the proceedings, shall be forwarded to
the Council and to the Commission.


CHAPTER 5


THE EUROPEAN INVESTMENT BANK


Article 266


The European Investment Bank shall have legal personality.


The members of the European Investment Bank shall be the Member States.


The Statute of the European Investment Bank is laid down in a Protocol annexed to this Treaty.
The Council acting unanimously, at the request of the European Investment Bank and after
consulting the European Parliament and the Commission, or at the request of the Commission
and after consulting the European Parliament and the European Investment Bank, may amend
Articles 4, 11 and 12 and Article 18(5) of the Statute of the Bank.


Article 267


The task of the European Investment Bank shall be to contribute, by having recourse to the
capital market and utilising its own resources, to the balanced and steady development of the
common market in the interest of the Community. For this purpose the Bank shall, operating on
a non‑profit‑making basis, grant loans and give guarantees which facilitate the financing of the
following projects in all sectors of the economy:
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(a) projects for developing less-developed regions;


(b) projects for modernising or converting undertakings or for developing fresh activities called
for by the progressive establishment of the common market, where these projects are of such
a size or nature that they cannot be entirely financed by the various means available in the
individual Member States;


(c) projects of common interest to several Member States which are of such a size or nature that
they cannot be entirely financed by the various means available in the individual Member
States.


In carrying out its task, the Bank shall facilitate the financing of investment programmes in
conjunction with assistance from the Structural Funds and other Community Financial Instruments.


TITLE II


FINANCIAL PROVISIONS


Article 268


All items of revenue and expenditure of the Community, including those relating to the European
Social Fund, shall be included in estimates to be drawn up for each financial year and shall be
shown in the budget.


Administrative expenditure occasioned for the institutions by the provisions of the Treaty on
European Union relating to common foreign and security policy and to cooperation in the fields of
justice and home affairs shall be charged to the budget. The operational expenditure occasioned by
the implementation of the said provisions may, under the conditions referred to therein, be charged
to the budget.


The revenue and expenditure shown in the budget shall be in balance.


Article 269


Without prejudice to other revenue, the budget shall be financed wholly from own resources.


The Council, acting unanimously on a proposal from the Commission and after consulting the
European Parliament, shall lay down provisions relating to the system of own resources of the
Community, which it shall recommend to the Member States for adoption in accordance with their
respective constitutional requirements.
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Article 270


With a view to maintaining budgetary discipline, the Commission shall not make any proposal for
a Community act, or alter its proposals, or adopt any implementing measure which is likely to
have appreciable implications for the budget without providing the assurance that that proposal or
that measure is capable of being financed within the limit of the Community's own resources
arising under provisions laid down by the Council pursuant to Article 269.


Article 271


The expenditure shown in the budget shall be authorised for one financial year, unless the
regulations made pursuant to Article 279 provide otherwise.


In accordance with conditions to be laid down pursuant to Article 279, any appropriations, other
than those relating to staff expenditure, that are unexpended at the end of the financial year may
be carried forward to the next financial year only.


Appropriations shall be classified under different chapters grouping items of expenditure according
to their nature or purpose and subdivided, as far as may be necessary, in accordance with the
regulations made pursuant to Article 279.


The expenditure of the European Parliament, the Council, the Commission and the Court of Justice
shall be set out in separate parts of the budget, without prejudice to special arrangements for
certain common items of expenditure.


Article 272


1. The financial year shall run from 1 January to 31 December.


2. Each institution of the Community shall, before 1 July, draw up estimates of its expenditure.
The Commission shall consolidate these estimates in a preliminary draft budget. It shall attach
thereto an opinion which may contain different estimates.


The preliminary draft budget shall contain an estimate of revenue and an estimate of expenditure.


3. The Commission shall place the preliminary draft budget before the Council not later than
1 September of the year preceding that in which the budget is to be implemented.


The Council shall consult the Commission and, where appropriate, the other institutions concerned
whenever it intends to depart from the preliminary draft budget.


The Council, acting by a qualified majority, shall establish the draft budget and forward it to the
European Parliament.
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4. The draft budget shall be placed before the European Parliament not later than 5 October of
the year preceding that in which the budget is to be implemented.


The European Parliament shall have the right to amend the draft budget, acting by a majority of its
Members, and to propose to the Council, acting by an absolute majority of the votes cast,
modifications to the draft budget relating to expenditure necessarily resulting from this Treaty or
from acts adopted in accordance therewith.


If, within 45 days of the draft budget being placed before it, the European Parliament has given its
approval, the budget shall stand as finally adopted. If within this period the European Parliament
has not amended the draft budget nor proposed any modifications thereto, the budget shall be
deemed to be finally adopted.


If within this period the European Parliament has adopted amendments or proposed modifications,
the draft budget together with the amendments or proposed modifications shall be forwarded to
the Council.


5. After discussing the draft budget with the Commission and, where appropriate, with the
other institutions concerned, the Council shall act under the following conditions:


(a) the Council may, acting by a qualified majority, modify any of the amendments adopted by
the European Parliament;


(b) with regard to the proposed modifications:


— where a modification proposed by the European Parliament does not have the effect of
increasing the total amount of the expenditure of an institution, owing in particular to
the fact that the increase in expenditure which it would involve would be expressly
compensated by one or more proposed modifications correspondingly reducing expendi-
ture, the Council may, acting by a qualified majority, reject the proposed modification. In
the absence of a decision to reject it, the proposed modification shall stand as accepted,


— where a modification proposed by the European Parliament has the effect of increasing
the total amount of the expenditure of an institution, the Council may, acting by
a qualified majority, accept this proposed modification. In the absence of a decision to
accept it, the proposed modification shall stand as rejected,


— where, pursuant to one of the two preceding subparagraphs, the Council has rejected
a proposed modification, it may, acting by a qualified majority, either retain the amount
shown in the draft budget or fix another amount.
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The draft budget shall be modified on the basis of the proposed modifications accepted by the
Council.


If, within 15 days of the draft being placed before it, the Council has not modified any of the
amendments adopted by the European Parliament and if the modifications proposed by the latter
have been accepted, the budget shall be deemed to be finally adopted. The Council shall inform the
European Parliament that it has not modified any of the amendments and that the proposed
modifications have been accepted.


If within this period the Council has modified one or more of the amendments adopted by the
European Parliament or if the modifications proposed by the latter have been rejected or modified,
the modified draft budget shall again be forwarded to the European Parliament. The Council shall
inform the European Parliament of the results of its deliberations.


6. Within 15 days of the draft budget being placed before it, the European Parliament, which
shall have been notified of the action taken on its proposed modifications, may, acting by
a majority of its Members and three fifths of the votes cast, amend or reject the modifications to
its amendments made by the Council and shall adopt the budget accordingly. If within this period
the European Parliament has not acted, the budget shall be deemed to be finally adopted.


7. When the procedure provided for in this Article has been completed, the President of the
European Parliament shall declare that the budget has been finally adopted.


8. However, the European Parliament, acting by a majority of its Members and two thirds of
the votes cast, may, if there are important reasons, reject the draft budget and ask for a new draft
to be submitted to it.


9. A maximum rate of increase in relation to the expenditure of the same type to be incurred
during the current year shall be fixed annually for the total expenditure other than that necessarily
resulting from this Treaty or from acts adopted in accordance therewith.


The Commission shall, after consulting the Economic Policy Committee, declare what this
maximum rate is as it results from:


— the trend, in terms of volume, of the gross national product within the Community,


— the average variation in the budgets of the Member States,


and


— the trend of the cost of living during the preceding financial year.
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The maximum rate shall be communicated, before 1 May, to all the institutions of the Community.
The latter shall be required to conform to this during the budgetary procedure, subject to the
provisions of the fourth and fifth subparagraphs of this paragraph.


If, in respect of expenditure other than that necessarily resulting from this Treaty or from acts
adopted in accordance therewith, the actual rate of increase in the draft budget established by the
Council is over half the maximum rate, the European Parliament may, exercising its right of
amendment, further increase the total amount of that expenditure to a limit not exceeding half the
maximum rate.


Where the European Parliament, the Council or the Commission consider that the activities of the
Communities require that the rate determined according to the procedure laid down in this
paragraph should be exceeded, another rate may be fixed by agreement between the Council,
acting by a qualified majority, and the European Parliament, acting by a majority of its Members
and three fifths of the votes cast.


10. Each institution shall exercise the powers conferred upon it by this Article, with due regard
for the provisions of the Treaty and for acts adopted in accordance therewith, in particular those
relating to the Communities' own resources and to the balance between revenue and expenditure.


Article 273


If, at the beginning of a financial year, the budget has not yet been voted, a sum equivalent to not
more than one twelfth of the budget appropriations for the preceding financial year may be spent
each month in respect of any chapter or other subdivision of the budget in accordance with the
provisions of the Regulations made pursuant to Article 279; this arrangement shall not, however,
have the effect of placing at the disposal of the Commission appropriations in excess of one twelfth
of those provided for in the draft budget in course of preparation.


The Council may, acting by a qualified majority, provided that the other conditions laid down in
the first subparagraph are observed, authorise expenditure in excess of one twelfth.


If the decision relates to expenditure which does not necessarily result from this Treaty or from
acts adopted in accordance therewith, the Council shall forward it immediately to the European
Parliament; within 30 days the European Parliament, acting by a majority of its Members and
three fifths of the votes cast, may adopt a different decision on the expenditure in excess of the
one twelfth referred to in the first subparagraph. This part of the decision of the Council shall be
suspended until the European Parliament has taken its decision. If within the said period the
European Parliament has not taken a decision which differs from the decision of the Council, the
latter shall be deemed to be finally adopted.
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The decisions referred to in the second and third subparagraphs shall lay down the necessary
measures relating to resources to ensure application of this Article.


Article 274


The Commission shall implement the budget, in accordance with the provisions of the regulations
made pursuant to Article 279, on its own responsibility and within the limits of the appropria-
tions, having regard to the principles of sound financial management. Member States shall
cooperate with the Commission to ensure that the appropriations are used in accordance with the
principles of sound financial management.


The regulations shall lay down detailed rules for each institution concerning its part in effecting its
own expenditure.


Within the budget, the Commission may, subject to the limits and conditions laid down in the
regulations made pursuant to Article 279, transfer appropriations from one chapter to another or
from one subdivision to another.


Article 275


The Commission shall submit annually to the Council and to the European Parliament the accounts
of the preceding financial year relating to the implementation of the budget. The Commission shall
also forward to them a financial statement of the assets and liabilities of the Community.


Article 276


1. The European Parliament, acting on a recommendation from the Council which shall act by
a qualified majority, shall give a discharge to the Commission in respect of the implementation of
the budget. To this end, the Council and the European Parliament in turn shall examine the
accounts and the financial statement referred to in Article 275, the annual report by the Court of
Auditors together with the replies of the institutions under audit to the observations of the Court
of Auditors, the statement of assurance referred to in Article 248(1), second subparagraph and any
relevant special reports by the Court of Auditors.


2. Before giving a discharge to the Commission, or for any other purpose in connection with
the exercise of its powers over the implementation of the budget, the European Parliament may ask
to hear the Commission give evidence with regard to the execution of expenditure or the operation
of financial control systems. The Commission shall submit any necessary information to the
European Parliament at the latter's request.
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3. The Commission shall take all appropriate steps to act on the observations in the decisions
giving discharge and on other observations by the European Parliament relating to the execution of
expenditure, as well as on comments accompanying the recommendations on discharge adopted by
the Council.


At the request of the European Parliament or the Council, the Commission shall report on the
measures taken in the light of these observations and comments and in particular on the
instructions given to the departments which are responsible for the implementation of the budget.
These reports shall also be forwarded to the Court of Auditors.


Article 277


The budget shall be drawn up in the unit of account determined in accordance with the provisions
of the regulations made pursuant to Article 279.


Article 278


The Commission may, provided it notifies the competent authorities of the Member States
concerned, transfer into the currency of one of the Member States its holdings in the currency of
another Member State, to the extent necessary to enable them to be used for purposes which come
within the scope of this Treaty. The Commission shall as far as possible avoid making such
transfers if it possesses cash or liquid assets in the currencies which it needs.


The Commission shall deal with each Member State through the authority designated by the State
concerned. In carrying out financial operations the Commission shall employ the services of the
bank of issue of the Member State concerned or of any other financial institution approved by that
State.


Article 279


1. The Council, acting unanimously on a proposal from the Commission and after consulting
the European Parliament and obtaining the opinion of the Court of Auditors, shall:


(a) make Financial Regulations specifying in particular the procedure to be adopted for establish-
ing and implementing the budget and for presenting and auditing accounts;


(b) lay down rules concerning the responsibility of financial controllers, authorising officers and
accounting officers, and concerning appropriate arrangements for inspection.


From 1 January 2007, the Council shall act by a qualified majority on a proposal from the
Commission and after consulting the European Parliament and obtaining the opinion of the Court
of Auditors.
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2. The Council, acting unanimously on a proposal from the Commission and after consulting
the European Parliament and obtaining the opinion of the Court of Auditors, shall determine the
methods and procedure whereby the budget revenue provided under the arrangements relating to
the Community's own resources shall be made available to the Commission, and determine the
measures to be applied, if need be, to meet cash requirements.


Article 280


1. The Community and the Member States shall counter fraud and any other illegal activities
affecting the financial interests of the Community through measures to be taken in accordance with
this Article, which shall act as a deterrent and be such as to afford effective protection in the
Member States.


2. Member States shall take the same measures to counter fraud affecting the financial interests
of the Community as they take to counter fraud affecting their own financial interests.


3. Without prejudice to other provisions of this Treaty, the Member States shall coordinate
their action aimed at protecting the financial interests of the Community against fraud. To this end
they shall organise, together with the Commission, close and regular cooperation between the
competent authorities.


4. The Council, acting in accordance with the procedure referred to in Article 251, after
consulting the Court of Auditors, shall adopt the necessary measures in the fields of the prevention
of and fight against fraud affecting the financial interests of the Community with a view to
affording effective and equivalent protection in the Member States. These measures shall not
concern the application of national criminal law or the national administration of justice.


5. The Commission, in cooperation with Member States, shall each year submit to the
European Parliament and to the Council a report on the measures taken for the implementation
of this Article.


PART SIX


GENERAL AND FINAL PROVISIONS


Article 281


The Community shall have legal personality.
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Article 282


In each of the Member States, the Community shall enjoy the most extensive legal capacity
accorded to legal persons under their laws; it may, in particular, acquire or dispose of movable
and immovable property and may be a party to legal proceedings. To this end, the Community
shall be represented by the Commission.


Article 283


The Council shall, acting by a qualified majority on a proposal from the Commission and after
consulting the other institutions concerned, lay down the Staff Regulations of officials of the
European Communities and the Conditions of employment of other servants of those Commu-
nities.


Article 284


The Commission may, within the limits and under conditions laid down by the Council in
accordance with the provisions of this Treaty, collect any information and carry out any checks
required for the performance of the tasks entrusted to it.


Article 285


1. Without prejudice to Article 5 of the Protocol on the Statute of the European System of
Central Banks and of the European Central Bank, the Council, acting in accordance with the
procedure referred to in Article 251, shall adopt measures for the production of statistics where
necessary for the performance of the activities of the Community.


2. The production of Community statistics shall conform to impartiality, reliability, objectivity,
scientific independence, cost-effectiveness and statistical confidentiality; it shall not entail excessive
burdens on economic operators.


Article 286


1. From 1 January 1999, Community acts on the protection of individuals with regard to the
processing of personal data and the free movement of such data shall apply to the institutions and
bodies set up by, or on the basis of, this Treaty.


2. Before the date referred to in paragraph 1, the Council, acting in accordance with the
procedure referred to in Article 251, shall establish an independent supervisory body responsible
for monitoring the application of such Community acts to Community institutions and bodies and
shall adopt any other relevant provisions as appropriate.
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Article 287


The members of the institutions of the Community, the members of committees, and the officials
and other servants of the Community shall be required, even after their duties have ceased, not to
disclose information of the kind covered by the obligation of professional secrecy, in particular
information about undertakings, their business relations or their cost components.


Article 288


The contractual liability of the Community shall be governed by the law applicable to the contract
in question.


In the case of non-contractual liability, the Community shall, in accordance with the general
principles common to the laws of the Member States, make good any damage caused by its
institutions or by its servants in the performance of their duties.


The preceding paragraph shall apply under the same conditions to damage caused by the ECB or
by its servants in the performance of their duties.


The personal liability of its servants towards the Community shall be governed by the provisions
laid down in their Staff Regulations or in the Conditions of employment applicable to them.


Article 289


The seat of the institutions of the Community shall be determined by common accord of the
governments of the Member States.


Article 290


The rules governing the languages of the institutions of the Community shall, without prejudice to
the provisions contained in the Statute of the Court of Justice, be determined by the Council, acting
unanimously.


Article 291


The Community shall enjoy in the territories of the Member States such privileges and immunities
as are necessary for the performance of its tasks, under the conditions laid down in the Protocol of
8 April 1965 on the privileges and immunities of the European Communities. The same shall
apply to the European Central Bank, the European Monetary Institute, and the European Investment
Bank.


Article 292


Member States undertake not to submit a dispute concerning the interpretation or application of
this Treaty to any method of settlement other than those provided for therein.
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Article 293


Member States shall, so far as is necessary, enter into negotiations with each other with a view to
securing for the benefit of their nationals:


— the protection of persons and the enjoyment and protection of rights under the same
conditions as those accorded by each State to its own nationals,


— the abolition of double taxation within the Community,


— the mutual recognition of companies or firms within the meaning of the second paragraph of
Article 48, the retention of legal personality in the event of transfer of their seat from one
country to another, and the possibility of mergers between companies or firms governed by
the laws of different countries,


— the simplification of formalities governing the reciprocal recognition and enforcement of
judgments of courts or tribunals and of arbitration awards.


Article 294


Member States shall accord nationals of the other Member States the same treatment as their own
nationals as regards participation in the capital of companies or firms within the meaning of
Article 48, without prejudice to the application of the other provisions of this Treaty.


Article 295


This Treaty shall in no way prejudice the rules in Member States governing the system of property
ownership.


Article 296


1. The provisions of this Treaty shall not preclude the application of the following rules:


(a) no Member State shall be obliged to supply information the disclosure of which it considers
contrary to the essential interests of its security;


(b) any Member State may take such measures as it considers necessary for the protection of the
essential interests of its security which are connected with the production of or trade in arms,
munitions and war material; such measures shall not adversely affect the conditions of
competition in the common market regarding products which are not intended for specifically
military purposes.


2. The Council may, acting unanimously on a proposal from the Commission, make changes to
the list, which it drew up on 15 April 1958, of the products to which the provisions of paragraph
1(b) apply.
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Article 297


Member States shall consult each other with a view to taking together the steps needed to prevent
the functioning of the common market being affected by measures which a Member State may be
called upon to take in the event of serious internal disturbances affecting the maintenance of law
and order, in the event of war, serious international tension constituting a threat of war, or in order
to carry out obligations it has accepted for the purpose of maintaining peace and international
security.


Article 298


If measures taken in the circumstances referred to in Articles 296 and 297 have the effect of
distorting the conditions of competition in the common market, the Commission shall, together
with the State concerned, examine how these measures can be adjusted to the rules laid down in
the Treaty.


By way of derogation from the procedure laid down in Articles 226 and 227, the Commission or
any Member State may bring the matter directly before the Court of Justice if it considers that
another Member State is making improper use of the powers provided for in Articles 296 and 297.
The Court of Justice shall give its ruling in camera.


Article 299 (1)


1. This Treaty shall apply to the Kingdom of Belgium, the Czech Republic, the Kingdom of
Denmark, the Federal Republic of Germany, the Republic of Estonia, the Hellenic Republic, the
Kingdom of Spain, the French Republic, Ireland, the Italian Republic, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of
Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of Austria, the
Republic of Poland, the Portuguese Republic, the Republic of Slovenia, the Slovak Republic, the
Republic of Finland, the Kingdom of Sweden and the United Kingdom of Great Britain and
Northern Ireland.


2. The provisions of this Treaty shall apply to the French overseas departments, the Azores,
Madeira and the Canary Islands.


However, taking account of the structural social and economic situation of the French overseas
departments, the Azores, Madeira and the Canary Islands, which is compounded by their remote-
ness, insularity, small size, difficult topography and climate, economic dependence on a few
products, the permanence and combination of which severely restrain their development, the
Council, acting by a qualified majority on a proposal from the Commission and after consulting
the European Parliament, shall adopt specific measures aimed, in particular, at laying down the
conditions of application of the present Treaty to those regions, including common policies.
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The Council shall, when adopting the relevant measures referred to in the second subparagraph,
take into account areas such as customs and trade policies, fiscal policy, free zones, agriculture and
fisheries policies, conditions for supply of raw materials and essential consumer goods, State aids
and conditions of access to structural funds and to horizontal Community programmes.


The Council shall adopt the measures referred to in the second subparagraph taking into account
the special characteristics and constraints of the outermost regions without undermining the
integrity and the coherence of the Community legal order, including the internal market and
common policies.


3. The special arrangements for association set out in Part Four of this Treaty shall apply to the
overseas countries and territories listed in Annex II to this Treaty.


This Treaty shall not apply to those overseas countries and territories having special relations with
the United Kingdom of Great Britain and Northern Ireland which are not included in the
aforementioned list.


4. The provisions of this Treaty shall apply to the European territories for whose external
relations a Member State is responsible.


5. The provisions of this Treaty shall apply to the Åland Islands in accordance with the
provisions set out in Protocol 2 to the Act concerning the conditions of accession of the Republic
of Austria, the Republic of Finland and the Kingdom of Sweden.


6. Notwithstanding the preceding paragraphs:


(a) this Treaty shall not apply to the Faeroe Islands;


(b) this Treaty shall not apply to the United Kingdom Sovereign Base Areas of Akrotiri and
Dhekelia in Cyprus except to the extent necessary to ensure the implementation of the
arrangements set out in the Protocol on the Sovereign Base Areas of the United Kingdom of
Great Britain and Northern Ireland in Cyprus annexed to the Act concerning the conditions
of accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta,
the Republic of Poland, the Republic of Slovenia and the Slovak Republic to the European
Union and in accordance with the terms of that Protocol;


(c) this Treaty shall apply to the Channel Islands and the Isle of Man only to the extent necessary
to ensure the implementation of the arrangements for those islands set out in the Treaty
concerning the accession of new Member States to the European Economic Community and
to the European Atomic Energy Community signed on 22 January 1972.
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Article 300


1. Where this Treaty provides for the conclusion of agreements between the Community and
one or more States or international organisations, the Commission shall make recommendations to
the Council, which shall authorise the Commission to open the necessary negotiations. The
Commission shall conduct these negotiations in consultation with special committees appointed
by the Council to assist it in this task and within the framework of such directives as the Council
may issue to it.


In exercising the powers conferred upon it by this paragraph, the Council shall act by a qualified
majority, except in the cases where the first subparagraph of paragraph 2 provides that the Council
shall act unanimously.


2. Subject to the powers vested in the Commission in this field, the signing, which may be
accompanied by a decision on provisional application before entry into force, and the conclusion of
the agreements shall be decided on by the Council, acting by a qualified majority on a proposal
from the Commission. The Council shall act unanimously when the agreement covers a field for
which unanimity is required for the adoption of internal rules and for the agreements referred to in
Article 310.


By way of derogation from the rules laid down in paragraph 3, the same procedures shall apply for
a decision to suspend the application of an agreement, and for the purpose of establishing the
positions to be adopted on behalf of the Community in a body set up by an agreement, when that
body is called upon to adopt decisions having legal effects, with the exception of decisions
supplementing or amending the institutional framework of the agreement.


The European Parliament shall be immediately and fully informed of any decision under this
paragraph concerning the provisional application or the suspension of agreements, or the establish-
ment of the Community position in a body set up by an agreement.


3. The Council shall conclude agreements after consulting the European Parliament, except for
the agreements referred to in Article 133(3), including cases where the agreement covers a field for
which the procedure referred to in Article 251 or that referred to in Article 252 is required for the
adoption of internal rules. The European Parliament shall deliver its opinion within a time limit
which the Council may lay down according to the urgency of the matter. In the absence of an
opinion within that time limit, the Council may act.


By way of derogation from the previous subparagraph, agreements referred to in Article 310, other
agreements establishing a specific institutional framework by organising cooperation procedures,
agreements having important budgetary implications for the Community and agreements entailing
amendment of an act adopted under the procedure referred to in Article 251 shall be concluded
after the assent of the European Parliament has been obtained.
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The Council and the European Parliament may, in an urgent situation, agree upon a time limit for
the assent.


4. When concluding an agreement, the Council may, by way of derogation from paragraph 2,
authorise the Commission to approve modifications on behalf of the Community where the
agreement provides for them to be adopted by a simplified procedure or by a body set up by the
agreement; it may attach specific conditions to such authorisation.


5. When the Council envisages concluding an agreement which calls for amendments to this
Treaty, the amendments must first be adopted in accordance with the procedure laid down in
Article 48 of the Treaty on European Union.


6. The European Parliament, the Council, the Commission or a Member State may obtain the
opinion of the Court of Justice as to whether an agreement envisaged is compatible with the
provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the agreement may
enter into force only in accordance with Article 48 of the Treaty on European Union.


7. Agreements concluded under the conditions set out in this Article shall be binding on the
institutions of the Community and on Member States.


Article 301


Where it is provided, in a common position or in a joint action adopted according to the
provisions of the Treaty on European Union relating to the common foreign and security policy,
for an action by the Community to interrupt or to reduce, in part or completely, economic
relations with one or more third countries, the Council shall take the necessary urgent measures.
The Council shall act by a qualified majority on a proposal from the Commission.


Article 302


It shall be for the Commission to ensure the maintenance of all appropriate relations with the
organs of the United Nations and of its specialised agencies.


The Commission shall also maintain such relations as are appropriate with all international
organisations.


Article 303


The Community shall establish all appropriate forms of cooperation with the Council of Europe.
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Article 304


The Community shall establish close cooperation with the Organisation for Economic Cooperation
and Development, the details of which shall be determined by common accord.


Article 305


1. The provisions of this Treaty shall not affect the provisions of the Treaty establishing the
European Coal and Steel Community, in particular as regards the rights and obligations of Member
States, the powers of the institutions of that Community and the rules laid down by that Treaty for
the functioning of the common market in coal and steel.


2. The provisions of this Treaty shall not derogate from those of the Treaty establishing the
European Atomic Energy Community.


Article 306


The provisions of this Treaty shall not preclude the existence or completion of regional unions
between Belgium and Luxembourg, or between Belgium, Luxembourg and the Netherlands, to the
extent that the objectives of these regional unions are not attained by application of this Treaty.


Article 307


The rights and obligations arising from agreements concluded before 1 January 1958 or, for
acceding States, before the date of their accession, between one or more Member States on the one
hand, and one or more third countries on the other, shall not be affected by the provisions of this
Treaty.


To the extent that such agreements are not compatible with this Treaty, the Member State or States
concerned shall take all appropriate steps to eliminate the incompatibilities established. Member
States shall, where necessary, assist each other to this end and shall, where appropriate, adopt
a common attitude.


In applying the agreements referred to in the first paragraph, Member States shall take into account
the fact that the advantages accorded under this Treaty by each Member State form an integral part
of the establishment of the Community and are thereby inseparably linked with the creation of
common institutions, the conferring of powers upon them and the granting of the same advantages
by all the other Member States.
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Article 308


If action by the Community should prove necessary to attain, in the course of the operation of the
common market, one of the objectives of the Community, and this Treaty has not provided the
necessary powers, the Council shall, acting unanimously on a proposal from the Commission and
after consulting the European Parliament, take the appropriate measures.


Article 309


1. Where a decision has been taken to suspend the voting rights of the representative of the
government of a Member State in accordance with Article 7(3) of the Treaty on European Union,
these voting rights shall also be suspended with regard to this Treaty.


2. Moreover, where the existence of a serious and persistent breach by a Member State of
principles mentioned in Article 6(1) of the Treaty on European Union has been determined in
accordance with Article 7(2) of that Treaty, the Council, acting by a qualified majority, may decide
to suspend certain of the rights deriving from the application of this Treaty to the Member State in
question. In doing so, the Council shall take into account the possible consequences of such
a suspension on the rights and obligations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case continue to be
binding on that State.


3. The Council, acting by a qualified majority, may decide subsequently to vary or revoke
measures taken in accordance with paragraph 2 in response to changes in the situation which led
to their being imposed.


4. When taking decisions referred to in paragraphs 2 and 3, the Council shall act without
taking into account the votes of the representative of the government of the Member State in
question. By way of derogation from Article 205(2) a qualified majority shall be defined as the
same proportion of the weighted votes of the members of the Council concerned as laid down in
Article 205(2).


This paragraph shall also apply in the event of voting rights being suspended in accordance with
paragraph 1. In such cases, a decision requiring unanimity shall be taken without the vote of the
representative of the government of the Member State in question.


Article 310


The Community may conclude with one or more States or international organisations agreements
establishing an association involving reciprocal rights and obligations, common action and special
procedure.
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Article 311


The protocols annexed to this Treaty by common accord of the Member States shall form an
integral part thereof.


Article 312


This Treaty is concluded for an unlimited period.


FINAL PROVISIONS


Article 313


This Treaty shall be ratified by the High Contracting Parties in accordance with their respective
constitutional requirements. The Instruments of ratification shall be deposited with the Government
of the Italian Republic.


This Treaty shall enter into force on the first day of the month following the deposit of the
Instrument of ratification by the last signatory State to take this step. If, however, such deposit is
made less than 15 days before the beginning of the following month, this Treaty shall not enter
into force until the first day of the second month after the date of such deposit.


Article 314 (1)


This Treaty, drawn up in a single original in the Dutch, French, German, and Italian languages, all
four texts being equally authentic, shall be deposited in the archives of the Government of the
Italian Republic, which shall transmit a certified copy to each of the Governments of the other
signatory States.


Pursuant to the Accession Treaties, the Czech, Danish, English, Estonian, Finnish, Greek, Hungarian,
Irish, Latvian, Lithuanian, Maltese, Polish, Portuguese, Slovak, Slovenian, Spanish and Swedish
versions of this Treaty shall also be authentic.


IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Treaty.


Done at Rome this twenty-fifth day of March in the year one thousand nine hundred and fifty-
seven.


(List of signatories not reproduced)
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ANNEXES
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ANNEX I


LIST


referred to in Article 32 of the Treaty


(1)
No in the Brussels nomenclature


(2)
Description of products


Chapter 1 Live animals


Chapter 2 Meat and edible meat offal


Chapter 3 Fish, crustaceans and molluscs


Chapter 4 Dairy produce; birds' eggs; natural honey


Chapter 5


05.04 Guts, bladders and stomachs of animals (other than fish), whole and pieces
thereof


05.15 Animal products not elsewhere specified or included; dead animals of Chapter
1 or Chapter 3, unfit for human consumption


Chapter 6 Live trees and other plants; bulbs, roots and the like; cut flowers and
ornamental foliage


Chapter 7 Edible vegetables and certain roots and tubers


Chapter 8 Edible fruit and nuts; peel of melons or citrus fruit


Chapter 9 Coffee, tea and spices, excluding maté (heading No 0903)


Chapter 10 Cereals


Chapter 11 Products of the milling industry; malt and starches; gluten; inulin


Chapter 12 Oil seeds and oleaginous fruit; miscellaneous grains, seeds and fruit; industrial
and medical plants; straw and fodder


Chapter 13


ex 13.03 Pectin


Chapter 15


15.01 Lard and other rendered pig fat; rendered poultry fat
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(1)
No in the Brussels nomenclature


(2)
Description of products


15.02 Unrendered fats of bovine cattle, sheep or goats; tallow (including ‘premier
jus’) produced from those fats


15.03 Lard stearin, oleostearin and tallow stearin; lard oil, oleo-oil and tallow oil, not
emulsified or mixed or prepared in any way


15.04 Fats and oil, of fish and marine mammals, whether or not refined


15.07 Fixed vegetable oils, fluid or solid, crude, refined or purified


15.12 Animal or vegetable fats and oils, hydrogenated, whether or not refined, but
not further prepared


15.13 Margarine, imitation lard and other prepared edible fats


15.17 Residues resulting from the treatment of fatty substances or animal or
vegetable waxes


Chapter 16 Preparations of meat, of fish, of crustaceans or molluscs


Chapter 17


17.01 Beet sugar and cane sugar, solid


17.02 Other sugars; sugar syrups; artificial honey (whether or not mixed with
natural honey); caramel


17.03 Molasses, whether or not decolourised


17.05 Flavoured or coloured sugars, syrups and molasses, but not including fruit
juices containing added sugar in any proportion


Chapter 18


18.01 Cocoa beans, whole or broken, raw or roasted


18.02 Cocoa shells, husks, skins and waste
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(1)
No in the Brussels nomenclature


(2)
Description of products


Chapter 20 Preparations of vegetables, fruit or other parts of plants


Chapter 22


22.04 Grape must, in fermentation or with fermentation arrested otherwise than by
the addition of alcohol


22.05 Wine of fresh grapes; grape must with fermentation arrested by the addition
of alcohol


22.07 Other fermented beverages (for example, cider, perry and mead)


ex 22.08


ex 22.09


Ethyl alcohol or neutral spirits, whether or not denatured, of any strength,
obtained from agricultural products listed in Annex I to the Treaty, excluding
liqueurs and other spirituous beverages and compound alcoholic preparations
(known as ‘concentrated extracts’) for the manufacture of beverages


ex 22.10 Vinegar and substitutes for vinegar


Chapter 23 Residues and waste from the food industries; prepared animal fodder


Chapter 24


24.01 Unmanufactured tobacco, tobacco refuse


Chapter 45


45.01 Natural cork, unworked, crushed, granulated or ground; waste cork


Chapter 54


54.01 Flax, raw or processed but not spun; flax tow and waste (including pulled or
garnetted rags)


Chapter 57


57.01 True hemp (Cannabis sativa), raw or processed but not spun; tow and waste of
true hemp (including pulled or garnetted rags or ropes)
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ANNEX II


OVERSEAS COUNTRIES AND TERRITORIES


to which the provisions of Part Four of the Treaty apply


— Greenland


— New Caledonia and Dependencies


— French Polynesia


— French Southern and Antarctic Territories


— Wallis and Futuna Islands


— Mayotte


— Saint Pierre and Miquelon


— Aruba


— Netherlands Antilles:


— Bonaire


— Curaçao


— Saba


— Sint Eustatius


— Sint Maarten


— Anguilla


— Cayman Islands


— Falkland Islands


— South Georgia and the South Sandwich Islands


— Montserrat


— Pitcairn


— Saint Helena and Dependencies


— British Antarctic Territory


— British Indian Ocean Territory


— Turks and Caicos Islands


— British Virgin Islands


— Bermuda
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PROTOCOLS
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CONTENTS


A. Protocol Annexed to the Treaty on European Union


— Protocol (No 1) on Article 17 of the Treaty on European Union (1997)


B. Protocols annexed to the Treaty on European Union and the Treaty establishing the
European Community


— Protocol (No 2) integrating the Schengen acquis into the framework of the European
Union (1997)


— Protocol (No 3) on the application of certain aspects of Article 14 of the Treaty
establishing the European Community to the United Kingdom and to Ireland (1997)


— Protocol (No 4) on the position of the United Kingdom and Ireland (1997)


— Protocol (No 5) on the position of Denmark (1997)


C. Protocols annexed to the Treaty on European Union, to the Treaty establishing the
European Community and to the Treaty establishing the European Atomic Energy
Community


— Protocol (No 6) on the Statute of the Court of Justice (2001)


— Protocol (No 7) annexed to the Treaty on European Union and to the Treaties
establishing the European Communities (1992)


— Protocol (No 8) on the location of the seats of the institutions and of certain bodies
and departments of the European Communities and of Europol (1997)


— Protocol (No 9) on the role of national parliaments in the European Union (1997)


— Protocol (No 10) on the enlargement of the European Union (2001)


D. Protocols annexed to the Treaty establishing the European Community


— Protocol (No 11) on the Statute of the European Investment Bank (1957)


— Protocol (No 12) on Italy (1957)


— Protocol (No 13) on goods originating in and coming from certain countries and
enjoying special treatment when imported into a Member State (1957)


— Protocol (No 14) concerning imports into the European Economic Community of
petroleum products refined in the Netherlands Antilles (1962)


— Protocol (No 15) on special arrangements for Greenland (1985)


— Protocol (No 16) on the acquisition of property in Denmark (1992)
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— Protocol (No 17) concerning Article 141 of the Treaty establishing the European
Community (1992)


— Protocol (No 18) on the Statute of the European System of Central Banks and of the
European Central Bank (1992)


— Protocol (No 19) on the Statute of the European Monetary Institute (1992)


— Protocol (No 20) on the excessive deficit procedure (1992)


— Protocol (No 21) on the convergence criteria referred to in Article 121 of the Treaty
establishing the European Community (1992)


— Protocol (No 22) on Denmark (1992)


— Protocol (No 23) on Portugal (1992)


— Protocol (No 24) on the transition to the third stage of economic and monetary
union (1992)


— Protocol (No 25) on certain provisions relating to the United Kingdom of Great
Britain and Northern Ireland (1992)


— Protocol (No 26) on certain provisions relating to Denmark (1992)


— Protocol (No 27) on France (1992)


— Protocol (No 28) on economic and social cohesion (1992)


— Protocol (No 29) on asylum for nationals of Member States of the European Union
(1997)


— Protocol (No 30) on the application of the principles of subsidiarity and proportion-
ality (1997)


— Protocol (No 31) on external relations of the Member States with regard to the
crossing of external borders (1997)


— Protocol (No 32) on the system of public broadcasting in the Member States (1997)


— Protocol (No 33) on protection and welfare of animals (1997)


— Protocol (No 34) on the financial consequences of the expiry of the ECSC Treaty and
on the Research Fund for Coal and Steel (2001)


— Protocol (No 35) on Article 67 of the Treaty establishing the European Community
(2001)


E. Protocol annexed to the Treaties establishing the European Community and the
European Atomic Energy Community


— Protocol (No 36) on the privileges and immunities of the European Communities
(1965)


Official Journal of the European UnionEN29.12.2006 C 321 E/189







A. PROTOCOL ANNEXED TO THE TREATY ON
EUROPEAN UNION


Protocol (No 1)


on Article 17 of the Treaty on European Union (1997)


THE HIGH CONTRACTING PARTIES,


BEARING IN MIND the need to implement fully the provisions of Article 17(1), second
subparagraph, and (3) of the Treaty on European Union,


BEARING IN MIND that the policy of the Union in accordance with Article 17 shall not prejudice
the specific character of the security and defence policy of certain Member States and shall respect
the obligations of certain Member States, which see their common defence realised in NATO, under
the North Atlantic Treaty and be compatible with the common security and defence policy
established within that framework,


HAVE AGREED UPON the following provision, which is annexed to the Treaty on European Union,


The European Union shall draw up, together with the Western European Union, arrangements for
enhanced cooperation between them, within a year from the entry into force of the Treaty of
Amsterdam.
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B. PROTOCOLS ANNEXED TO THE TREATY ON
EUROPEAN UNION AND THE TREATY ESTAB-


LISHING THE EUROPEAN COMMUNITY


Protocol (No 2)


integrating the Schengen acquis into the framework of the
European Union (1997)


THE HIGH CONTRACTING PARTIES,


NOTING that the Agreements on the gradual abolition of checks at common borders signed by
some Member States of the European Union in Schengen on 14 June 1985 and on 19 June 1990,
as well as related agreements and the rules adopted on the basis of these agreements, are aimed at
enhancing European integration and, in particular, at enabling the European Union to develop more
rapidly into an area of freedom, security and justice,


DESIRING to incorporate the abovementioned agreements and rules into the framework of the
European Union,


CONFIRMING that the provisions of the Schengen acquis are applicable only if and as far as they
are compatible with the European Union and Community law,


TAKING INTO ACCOUNT the special position of Denmark,


TAKING INTO ACCOUNT the fact that Ireland and the United Kingdom of Great Britain and
Northern Ireland are not parties to and have not signed the abovementioned agreements; that
provision should, however, be made to allow those Member States to accept some or all of the
provisions thereof,


RECOGNISING that, as a consequence, it is necessary to make use of the provisions of the Treaty
on European Union and of the Treaty establishing the European Community concerning closer
cooperation between some Member States and that those provisions should only be used as a last
resort,


TAKING INTO ACCOUNT the need to maintain a special relationship with the Republic of Iceland
and the Kingdom of Norway, both States having confirmed their intention to become bound by the
provisions mentioned above, on the basis of the Agreement signed in Luxembourg on 19 December
1996,
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HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and to the Treaty establishing the European Community,


Article 1


The Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the Hellenic
Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the Grand Duchy of
Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the Portuguese Republic,
the Republic of Finland and the Kingdom of Sweden, signatories to the Schengen agreements, are
authorised to establish closer cooperation among themselves within the scope of those agreements
and related provisions, as they are listed in the Annex to this Protocol, hereinafter referred to as the
‘Schengen acquis’. This cooperation shall be conducted within the institutional and legal framework
of the European Union and with respect for the relevant provisions of the Treaty on European
Union and of the Treaty establishing the European Community.


Article 2


1. From the date of entry into force of the Treaty of Amsterdam, the Schengen acquis, including
the decisions of the Executive Committee established by the Schengen agreements which have been
adopted before this date, shall immediately apply to the thirteen Member States referred to in
Article 1, without prejudice to the provisions of paragraph 2 of this Article. From the same date,
the Council will substitute itself for the said Executive Committee.


The Council, acting by the unanimity of its Members referred to in Article 1, shall take any
measure necessary for the implementation of this paragraph. The Council, acting unanimously, shall
determine, in conformity with the relevant provisions of the Treaties, the legal basis for each of the
provisions or decisions which constitute the Schengen acquis.


With regard to such provisions and decisions and in accordance with that determination, the Court
of Justice of the European Communities shall exercise the powers conferred upon it by the relevant
applicable provisions of the Treaties. In any event, the Court of Justice shall have no jurisdiction on
measures or decisions relating to the maintenance of law and order and the safeguarding of
internal security.


As long as the measures referred to above have not been taken and without prejudice to Article 5
(2), the provisions or decisions which constitute the Schengen acquis shall be regarded as acts based
on Title VI of the Treaty on European Union.
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2. The provisions of paragraph 1 shall apply to the Member States which have signed accession
protocols to the Schengen agreements, from the dates decided by the Council, acting with the
unanimity of its Members mentioned in Article 1, unless the conditions for the accession of any of
those States to the Schengen acquis are met before the date of the entry into force of the Treaty of
Amsterdam.


Article 3


Following the determination referred to in Article 2(1), second subparagraph, Denmark shall
maintain the same rights and obligations in relation to the other signatories to the Schengen
agreements, as before the said determination with regard to those parts of the Schengen acquis that
are determined to have a legal basis in Title IV of the Treaty establishing the European Community.


With regard to those parts of the Schengen acquis that are determined to have legal base in Title VI
of the Treaty on European Union, Denmark shall continue to have the same rights and obligations
as the other signatories to the Schengen agreements.


Article 4


Ireland and the United Kingdom of Great Britain and Northern Ireland, which are not bound by
the Schengen acquis, may at any time request to take part in some or all of the provisions of this
acquis.


The Council shall decide on the request with the unanimity of its members referred to in Article
1 and of the representative of the Government of the State concerned.


Article 5


1. Proposals and initiatives to build upon the Schengen acquis shall be subject to the relevant
provisions of the Treaties.


In this context, where either Ireland or the United Kingdom or both have not notified the President
of the Council in writing within a reasonable period that they wish to take part, the authorisation
referred to in Article 11 of the Treaty establishing the European Community or Article 40 of the
Treaty on European Union shall be deemed to have been granted to the Member States referred to
in Article 1 and to Ireland or the United Kingdom where either of them wishes to take part in the
areas of cooperation in question.
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2. The relevant provisions of the Treaties referred to in the first subparagraph of paragraph
1 shall apply even if the Council has not adopted the measures referred to in Article 2(1), second
subparagraph.


Article 6


The Republic of Iceland and the Kingdom of Norway shall be associated with the implementation
of the Schengen acquis and its further development on the basis of the Agreement signed in
Luxembourg on 19 December 1996. Appropriate procedures shall be agreed to that effect in an
Agreement to be concluded with those States by the Council, acting by the unanimity of its
Members mentioned in Article 1. Such Agreement shall include provisions on the contribution of
Iceland and Norway to any financial consequences resulting from the implementation of this
Protocol.


A separate Agreement shall be concluded with Iceland and Norway by the Council, acting
unanimously, for the establishment of rights and obligations between Ireland and the United
Kingdom of Great Britain and Northern Ireland on the one hand, and Iceland and Norway on the
other, in domains of the Schengen acquis which apply to these States.


Article 7


The Council shall, acting by a qualified majority, adopt the detailed arrangements for the
integration of the Schengen Secretariat into the General Secretariat of the Council.


Article 8


For the purposes of the negotiations for the admission of new Member States into the European
Union, the Schengen acquis and further measures taken by the institutions within its scope shall be
regarded as an acquis which must be accepted in full by all States candidates for admission.
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ANNEX


SCHENGEN ACQUIS


1. The Agreement, signed in Schengen on 14 June 1985, between the Governments of the States of the Benelux
Economic Union, the Federal Republic of Germany and the French Republic on the gradual abolition of checks at
their common borders.


2. The Convention, signed in Schengen on 19 June 1990, between the Kingdom of Belgium, the Federal Republic of
Germany, the French Republic, the Grand Duchy of Luxembourg and the Kingdom of the Netherlands, implement-
ing the Agreement on the gradual abolition of checks at their common borders, signed in Schengen on 14 June
1985, with related Final Act and common declarations.


3. The Accession Protocols and Agreements to the 1985 Agreement and the 1990 Implementation Convention with
Italy (signed in Paris on 27 November 1990), Spain and Portugal (signed in Bonn on 25 June 1991), Greece
(signed in Madrid on 6 November 1992), Austria (signed in Brussels on 28 April 1995) and Denmark, Finland and
Sweden (signed in Luxembourg on 19 December 1996), with related Final Acts and declarations.


4. Decisions and declarations adopted by the Executive Committee established by the 1990 Implementation Conven-
tion, as well as acts adopted for the implementation of the Convention by the organs upon which the Executive
Committee has conferred decision making powers.
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Protocol (No 3)


on the application of certain aspects of Article 14 of the
Treaty establishing the European Community to the United


Kingdom and to Ireland (1997)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain questions relating to the United Kingdom and Ireland,


HAVING REGARD to the existence for many years of special travel arrangements between the
United Kingdom and Ireland,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty establishing
the European Community and to the Treaty on European Union,


Article 1


The United Kingdom shall be entitled, notwithstanding Article 14 of the Treaty establishing the
European Community, any other provision of that Treaty or of the Treaty on European Union, any
measure adopted under those Treaties, or any international agreement concluded by the Commu-
nity or by the Community and its Member States with one or more third States, to exercise at its
frontiers with other Member States such controls on persons seeking to enter the United Kingdom
as it may consider necessary for the purpose:


(a) of verifying the right to enter the United Kingdom of citizens of States which are Contracting
Parties to the Agreement on the European Economic Area and of their dependants exercising
rights conferred by Community law, as well as citizens of other States on whom such rights
have been conferred by an agreement by which the United Kingdom is bound; and


(b) of determining whether or not to grant other persons permission to enter the United
Kingdom.


Nothing in Article 14 of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted under
them shall prejudice the right of the United Kingdom to adopt or exercise any such controls.
References to the United Kingdom in this Article shall include territories for whose external
relations the United Kingdom is responsible.
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Article 2


The United Kingdom and Ireland may continue to make arrangements between themselves relating
to the movement of persons between their territories (‘the Common Travel Area’), while fully
respecting the rights of persons referred to in Article 1, first paragraph, point (a) of this Protocol.
Accordingly, as long as they maintain such arrangements, the provisions of Article 1 of this
Protocol shall apply to Ireland under the same terms and conditions as for the United Kingdom.
Nothing in Article 14 of the Treaty establishing the European Community, in any other provision
of that Treaty or of the Treaty on European Union or in any measure adopted under them, shall
affect any such arrangements.


Article 3


The other Member States shall be entitled to exercise at their frontiers or at any point of entry into
their territory such controls on persons seeking to enter their territory from the United Kingdom
or any territories whose external relations are under its responsibility for the same purposes stated
in Article 1 of this Protocol, or from Ireland as long as the provisions of Article 1 of this Protocol
apply to Ireland.


Nothing in Article 14 of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted under
them shall prejudice the right of the other Member States to adopt or exercise any such controls.
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Protocol (No 4)


on the position of the United Kingdom and Ireland (1997)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain questions relating to the United Kingdom and Ireland,


HAVING REGARD to the Protocol on the application of certain aspects of Article 14 of the Treaty
establishing the European Community to the United Kingdom and to Ireland,


HAVE AGREED UPON the following provisions which shall be annexed to the Treaty establishing
the European Community and to the Treaty on European Union,


Article 1


Subject to Article 3, the United Kingdom and Ireland shall not take part in the adoption by the
Council of proposed measures pursuant to Title IV of the Treaty establishing the European
Community. By way of derogation from Article 205(2) of the Treaty establishing the European
Community, a qualified majority shall be defined as the same proportion of the weighted votes of
the members of the Council concerned as laid down in the said Article 205(2). The unanimity of
the members of the Council, with the exception of the representatives of the governments of the
United Kingdom and Ireland, shall be necessary for decisions of the Council which must be
adopted unanimously.


Article 2


In consequence of Article 1 and subject to Articles 3, 4 and 6, none of the provisions of Title IV
of the Treaty establishing the European Community, no measure adopted pursuant to that Title, no
provision of any international agreement concluded by the Community pursuant to that Title, and
no decision of the Court of Justice interpreting any such provision or measure shall be binding
upon or applicable in the United Kingdom or Ireland; and no such provision, measure or decision
shall in any way affect the competences, rights and obligations of those States; and no such
provision, measure or decision shall in any way affect the acquis communautaire nor form part of
Community law as they apply to the United Kingdom or Ireland.


Article 3


1. The United Kingdom or Ireland may notify the President of the Council in writing, within
three months after a proposal or initiative has been presented to the Council pursuant to Title IV of
the Treaty establishing the European Community, that it wishes to take part in the adoption and
application of any such proposed measure, whereupon that State shall be entitled to do so. By way
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of derogation from Article 205(2) of the Treaty establishing the European Community, a qualified
majority shall be defined as the same proportion of the weighted votes of the members of the
Council concerned as laid down in the said Article 205(2).


The unanimity of the members of the Council, with the exception of a member which has not
made such a notification, shall be necessary for decisions of the Council which must be adopted
unanimously. A measure adopted under this paragraph shall be binding upon all Member States
which took part in its adoption.


2. If after a reasonable period of time a measure referred to in paragraph 1 cannot be adopted
with the United Kingdom or Ireland taking part, the Council may adopt such measure in
accordance with Article 1 without the participation of the United Kingdom or Ireland. In that
case Article 2 applies.


Article 4


The United Kingdom or Ireland may at any time after the adoption of a measure by the Council
pursuant to Title IV of the Treaty establishing the European Community notify its intention to the
Council and to the Commission that it wishes to accept that measure. In that case, the procedure
provided for in Article 11(3) of the Treaty establishing the European Community shall apply mutatis
mutandis.


Article 5


A Member State which is not bound by a measure adopted pursuant to Title IV of the Treaty
establishing the European Community shall bear no financial consequences of that measure other
than administrative costs entailed for the institutions.


Article 6


Where, in cases referred to in this Protocol, the United Kingdom or Ireland is bound by a measure
adopted by the Council pursuant to Title IV of the Treaty establishing the European Community,
the relevant provisions of that Treaty, including Article 68, shall apply to that State in relation to
that measure.


Article 7


Articles 3 and 4 shall be without prejudice to the Protocol integrating the Schengen acquis into the
framework of the European Union.
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Article 8


Ireland may notify the President of the Council in writing that it no longer wishes to be covered by
the terms of this Protocol. In that case, the normal Treaty provisions will apply to Ireland.
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Protocol (No 5)


on the position of Denmark (1997)


THE HIGH CONTRACTING PARTIES,


RECALLING the Decision of the Heads of State or Government, meeting within the European
Council at Edinburgh on 12 December 1992, concerning certain problems raised by Denmark on
the Treaty on European Union,


HAVING NOTED the position of Denmark with regard to Citizenship, Economic and Monetary
Union, Defence Policy and Justice and Home Affairs as laid down in the Edinburgh Decision,


BEARING IN MIND Article 3 of the Protocol integrating the Schengen acquis into the framework of
the European Union,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty establishing
the European Community and to the Treaty on European Union,


PART I


Article 1


Denmark shall not take part in the adoption by the Council of proposed measures pursuant to Title
IV of the Treaty establishing the European Community. By way of derogation from Article 205(2)
of the Treaty establishing the European Community, a qualified majority shall be defined as the
same proportion of the weighted votes of the members of the Council concerned as laid down in
the said Article 205(2). The unanimity of the members of the Council, with the exception of the
representative of the government of Denmark, shall be necessary for the decisions of the Council
which must be adopted unanimously.


Article 2


None of the provisions of Title IV of the Treaty establishing the European Community, no measure
adopted pursuant to that Title, no provision of any international agreement concluded by the
Community pursuant to that Title, and no decision of the Court of Justice interpreting any such
provision or measure shall be binding upon or applicable in Denmark; and no such provision,
measure or decision shall in any way affect the competences, rights and obligations of Denmark;
and no such provision, measure or decision shall in any way affect the acquis communautaire nor
form part of Community law as they apply to Denmark.
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Article 3


Denmark shall bear no financial consequences of measures referred to in Article 1, other than
administrative costs entailed for the institutions.


Article 4


Articles 1, 2 and 3 shall not apply to measures determining the third countries whose nationals
must be in possession of a visa when crossing the external borders of the Member States, or
measures relating to a uniform format for visas.


Article 5


1. Denmark shall decide within a period of 6 months after the Council has decided on
a proposal or initiative to build upon the Schengen acquis under the provisions of Title IV of the
Treaty establishing the European Community, whether it will implement this decision in its national
law. If it decides to do so, this decision will create an obligation under international law between
Denmark and the other Member States referred to in Article 1 of the Protocol integrating the
Schengen acquis into the framework of the European Union as well as Ireland or the United
Kingdom if those Member States take part in the areas of cooperation in question.


2. If Denmark decides not to implement a decision of the Council as referred to in paragraph
1, the Member States referred to in Article 1 of the Protocol integrating the Schengen acquis into
the framework of the European Union will consider appropriate measures to be taken.


PART II


Article 6


With regard to measures adopted by the Council in the field of Articles 13(1) and 17 of the Treaty
on European Union, Denmark does not participate in the elaboration and the implementation of
decisions and actions of the Union which have defence implications, but will not prevent the
development of closer cooperation between Member States in this area. Therefore Denmark shall
not participate in their adoption. Denmark shall not be obliged to contribute to the financing of
operational expenditure arising from such measures.


PART III


Article 7


At any time Denmark may, in accordance with its constitutional requirements, inform the other
Member States that it no longer wishes to avail itself of all or part of this Protocol. In that event,
Denmark will apply in full all relevant measures then in force taken within the framework of the
European Union.
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C. PROTOCOLS ANNEXED TO THE TREATY ON
EUROPEAN UNION, TO THE TREATY
ESTABLISHING THE EUROPEAN COMMUNITY
AND TO THE TREATY ESTABLISHING THE


EUROPEAN ATOMIC ENERGY COMMUNITY


Protocol (No 6)


on the Statute of the Court of Justice (2001)


THE HIGH CONTRACTING PARTIES


DESIRING to lay down the Statute of the Court of Justice provided for in Article 245 of the Treaty
establishing the European Community and in Article 160 of the Treaty establishing the European
Atomic Energy Community,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty on European
Union, the Treaty establishing the European Community and the Treaty establishing the European
Atomic Energy Community:


Article 1


The Court of Justice shall be constituted and shall function in accordance with the provisions of
the Treaty on European Union (EU Treaty), of the Treaty establishing the European Community
(EC Treaty), of the Treaty establishing the European Atomic Energy Community (EAEC Treaty) and
of this Statute.


TITLE I


JUDGES AND ADVOCATES-GENERAL


Article 2


Before taking up his duties each Judge shall, in open court, take an oath to perform his duties
impartially and conscientiously and to preserve the secrecy of the deliberations of the Court.
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Article 3


The Judges shall be immune from legal proceedings. After they have ceased to hold office, they
shall continue to enjoy immunity in respect of acts performed by them in their official capacity,
including words spoken or written.


The Court, sitting as a full Court, may waive the immunity.


Where immunity has been waived and criminal proceedings are instituted against a Judge, he shall
be tried, in any of the Member States, only by the court competent to judge the members of the
highest national judiciary.


Articles 12 to 15 and Article 18 of the Protocol on the privileges and immunities of the European
Communities shall apply to the Judges, Advocates-General, Registrar and Assistant Rapporteurs of
the Court, without prejudice to the provisions relating to immunity from legal proceedings of
Judges which are set out in the preceding paragraphs.


Article 4


The Judges may not hold any political or administrative office.


They may not engage in any occupation, whether gainful or not, unless exemption is exceptionally
granted by the Council.


When taking up their duties, they shall give a solemn undertaking that, both during and after their
term of office, they will respect the obligations arising therefrom, in particular the duty to behave
with integrity and discretion as regards the acceptance, after they have ceased to hold office, of
certain appointments or benefits.


Any doubt on this point shall be settled by decision of the Court.


Article 5


Apart from normal replacement, or death, the duties of a Judge shall end when he resigns.


Where a Judge resigns, his letter of resignation shall be addressed to the President of the Court for
transmission to the President of the Council. Upon this notification a vacancy shall arise on the
bench.


Save where Article 6 applies, a Judge shall continue to hold office until his successor takes up
his duties.
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Article 6


A Judge may be deprived of his office or of his right to a pension or other benefits in its stead
only if, in the unanimous opinion of the Judges and Advocates-General of the Court, he no longer
fulfils the requisite conditions or meets the obligations arising from his office. The Judge concerned
shall not take part in any such deliberations.


The Registrar of the Court shall communicate the decision of the Court to the President of the
European Parliament and to the President of the Commission and shall notify it to the President of
the Council.


In the case of a decision depriving a Judge of his office, a vacancy shall arise on the bench upon
this latter notification.


Article 7


A Judge who is to replace a member of the Court whose term of office has not expired shall be
appointed for the remainder of his predecessor's term.


Article 8


The provisions of Articles 2 to 7 shall apply to the Advocates-General.


TITLE II


ORGANISATION


Article 9 (1)


When, every three years, the Judges are partially replaced, 13 and 12 Judges shall be replaced
alternately.


When, every three years, the Advocates-General are partially replaced, four Advocates-General shall
be replaced on each occasion.


Article 10


The Registrar shall take an oath before the Court to perform his duties impartially and conscien-
tiously and to preserve the secrecy of the deliberations of the Court.


Article 11


The Court shall arrange for replacement of the Registrar on occasions when he is prevented from
attending the Court.
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Article 12


Officials and other servants shall be attached to the Court to enable it to function. They shall be
responsible to the Registrar under the authority of the President.


Article 13


On a proposal from the Court, the Council may, acting unanimously, provide for the appointment
of Assistant Rapporteurs and lay down the rules governing their service. The Assistant Rapporteurs
may be required, under conditions laid down in the Rules of Procedure, to participate in
preparatory inquiries in cases pending before the Court and to cooperate with the Judge who acts
as Rapporteur.


The Assistant Rapporteurs shall be chosen from persons whose independence is beyond doubt and
who possess the necessary legal qualifications; they shall be appointed by the Council. They shall
take an oath before the Court to perform their duties impartially and conscientiously and to
preserve the secrecy of the deliberations of the Court.


Article 14


The Judges, the Advocates-General and the Registrar shall be required to reside at the place where
the Court has its seat.


Article 15


The Court shall remain permanently in session. The duration of the judicial vacations shall be
determined by the Court with due regard to the needs of its business.


Article 16


The Court shall form chambers consisting of three and five Judges. The Judges shall elect the
Presidents of the chambers from among their number. The Presidents of the chambers of five
Judges shall be elected for three years. They may be re-elected once.


The Grand Chamber shall consist of 13 Judges. It shall be presided over by the President of the
Court. The Presidents of the chambers of five Judges and other Judges appointed in accordance
with the conditions laid down in the Rules of Procedure shall also form part of the Grand
Chamber.


The Court shall sit in a Grand Chamber when a Member State or an institution of the
Communities that is party to the proceedings so requests.


The Court shall sit as a full Court where cases are brought before it pursuant to Article 195(2),
Article 213(2), Article 216 or Article 247(7) of the EC Treaty or Article 107d(2), Article 126(2),
Article 129 or Article 160b(7) of the EAEC Treaty.
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Moreover, where it considers that a case before it is of exceptional importance, the Court may
decide, after hearing the Advocate-General, to refer the case to the full Court.


Article 17


Decisions of the Court shall be valid only when an uneven number of its members is sitting in the
deliberations.


Decisions of the chambers consisting of either three or five Judges shall be valid only if they are
taken by three Judges.


Decisions of the Grand Chamber shall be valid only if nine Judges are sitting.


Decisions of the full Court shall be valid only if 15 Judges are sitting.


In the event of one of the Judges of a chamber being prevented from attending, a Judge of another
chamber may be called upon to sit in accordance with conditions laid down in the Rules of
Procedure.


Article 18


No Judge or Advocate-General may take part in the disposal of any case in which he has previously
taken part as agent or adviser or has acted for one of the parties, or in which he has been called
upon to pronounce as a member of a court or tribunal, of a commission of inquiry or in any
other capacity.


If, for some special reason, any Judge or Advocate-General considers that he should not take part in
the judgment or examination of a particular case, he shall so inform the President. If, for some
special reason, the President considers that any Judge or Advocate-General should not sit or make
submissions in a particular case, he shall notify him accordingly.


Any difficulty arising as to the application of this Article shall be settled by decision of the Court.


A party may not apply for a change in the composition of the Court or of one of its chambers on
the grounds of either the nationality of a Judge or the absence from the Court or from the
chamber of a Judge of the nationality of that party.


TITLE III


PROCEDURE


Article 19


The Member States and the institutions of the Communities shall be represented before the Court
by an agent appointed for each case; the agent may be assisted by an adviser or by a lawyer.
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The States, other than the Member States, which are parties to the Agreement on the European
Economic Area and also the EFTA Surveillance Authority referred to in that Agreement shall be
represented in same manner.


Other parties must be represented by a lawyer.


Only a lawyer authorised to practise before a court of a Member State or of another State which is
a party to the Agreement on the European Economic Area may represent or assist a party before
the Court.


Such agents, advisers and lawyers shall, when they appear before the Court, enjoy the rights and
immunities necessary to the independent exercise of their duties, under conditions laid down in the
Rules of Procedure.


As regards such advisers and lawyers who appear before it, the Court shall have the powers
normally accorded to courts of law, under conditions laid down in the Rules of Procedure.


University teachers being nationals of a Member State whose law accords them a right of audience
shall have the same rights before the Court as are accorded by this Article to lawyers.


Article 20


The procedure before the Court shall consist of two parts: written and oral.


The written procedure shall consist of the communication to the parties and to the institutions of
the Communities whose decisions are in dispute, of applications, statements of case, defences and
observations, and of replies, if any, as well as of all papers and documents in support or of
certified copies of them.


Communications shall be made by the Registrar in the order and within the time laid down in the
Rules of Procedure.


The oral procedure shall consist of the reading of the report presented by a Judge acting as
Rapporteur, the hearing by the Court of agents, advisers and lawyers and of the submissions of the
Advocate-General, as well as the hearing, if any, of witnesses and experts.


Where it considers that the case raises no new point of law, the Court may decide, after hearing
the Advocate-General, that the case shall be determined without a submission from the Advocate‑-
General.
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Article 21


A case shall be brought before the Court by a written application addressed to the Registrar. The
application shall contain the applicant's name and permanent address and the description of the
signatory, the name of the party or names of the parties against whom the application is made, the
subject-matter of the dispute, the form of order sought and a brief statement of the pleas in law on
which the application is based.


The application shall be accompanied, where appropriate, by the measure the annulment of which
is sought or, in the circumstances referred to in Article 232 of the EC Treaty and Article 148 of
the EAEC Treaty, by documentary evidence of the date on which an institution was, in accordance
with those Articles, requested to act. If the documents are not submitted with the application, the
Registrar shall ask the party concerned to produce them within a reasonable period, but in that
event the rights of the party shall not lapse even if such documents are produced after the time
limit for bringing proceedings.


Article 22


A case governed by Article 18 of the EAEC Treaty shall be brought before the Court by an appeal
addressed to the Registrar. The appeal shall contain the name and permanent address of the
applicant and the description of the signatory, a reference to the decision against which the appeal
is brought, the names of the respondents, the subject-matter of the dispute, the submissions and
a brief statement of the grounds on which the appeal is based.


The appeal shall be accompanied by a certified copy of the decision of the Arbitration Committee
which is contested.


If the Court rejects the appeal, the decision of the Arbitration Committee shall become final.


If the Court annuls the decision of the Arbitration Committee, the matter may be re-opened, where
appropriate, on the initiative of one of the parties in the case, before the Arbitration Committee.
The latter shall conform to any decisions on points of law given by the Court.


Article 23


In the cases governed by Article 35(1) of the EU Treaty, by Article 234 of the EC Treaty and by
Article 150 of the EAEC Treaty, the decision of the court or tribunal of a Member State which
suspends its proceedings and refers a case to the Court shall be notified to the Court by the court
or tribunal concerned. The decision shall then be notified by the Registrar of the Court to the
parties, to the Member States and to the Commission, and also to the Council or to the European
Central Bank if the act the validity or interpretation of which is in dispute originates from one of
them, and to the European Parliament and the Council if the act the validity or interpretation of
which is in dispute was adopted jointly by those two institutions.
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Within two months of this notification, the parties, the Member States, the Commission and, where
appropriate, the European Parliament, the Council and the European Central Bank, shall be entitled
to submit statements of case or written observations to the Court.


In the cases governed by Article 234 of the EC Treaty, the decision of the national court or
tribunal shall, moreover, be notified by the Registrar of the Court to the States, other than the
Member States, which are parties to the Agreement on the European Economic Area and also to
the EFTA Surveillance Authority referred to in that Agreement which may, within two months of
notification, where one of the fields of application of that Agreement is concerned, submit
statements of case or written observations to the Court.


Where an agreement relating to a specific subject matter, concluded by the Council and one or
more non-member States, provides that those States are to be entitled to submit statements of case
or written observations where a court or tribunal of a Member State refers to the Court of Justice
for a preliminary ruling a question falling within the scope of the agreement, the decision of the
national court or tribunal containing that question shall also be notified to the non-member States
concerned. Within two months from such notification, those States may lodge at the Court
statements of case or written observations.


Article 24


The Court may require the parties to produce all documents and to supply all information which
the Court considers desirable. Formal note shall be taken of any refusal.


The Court may also require the Member States and institutions not being parties to the case to
supply all information which the Court considers necessary for the proceedings.


Article 25


The Court may at any time entrust any individual, body, authority, committee or other organisation
it chooses with the task of giving an expert opinion.


Article 26


Witnesses may be heard under conditions laid down in the Rules of Procedure.


Article 27


With respect to defaulting witnesses the Court shall have the powers generally granted to courts
and tribunals and may impose pecuniary penalties under conditions laid down in the Rules of
Procedure.


Article 28


Witnesses and experts may be heard on oath taken in the form laid down in the Rules of
Procedure or in the manner laid down by the law of the country of the witness or expert.
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Article 29


The Court may order that a witness or expert be heard by the judicial authority of his place of
permanent residence.


The order shall be sent for implementation to the competent judicial authority under conditions
laid down in the Rules of Procedure. The documents drawn up in compliance with the letters
rogatory shall be returned to the Court under the same conditions.


The Court shall defray the expenses, without prejudice to the right to charge them, where
appropriate, to the parties.


Article 30


A Member State shall treat any violation of an oath by a witness or expert in the same manner as
if the offence had been committed before one of its courts with jurisdiction in civil proceedings. At
the instance of the Court, the Member State concerned shall prosecute the offender before its
competent court.


Article 31


The hearing in court shall be public, unless the Court, of its own motion or on application by the
parties, decides otherwise for serious reasons.


Article 32


During the hearings the Court may examine the experts, the witnesses and the parties themselves.
The latter, however, may address the Court only through their representatives.


Article 33


Minutes shall be made of each hearing and signed by the President and the Registrar.


Article 34


The case list shall be established by the President.


Article 35


The deliberations of the Court shall be and shall remain secret.
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Article 36


Judgments shall state the reasons on which they are based. They shall contain the names of the
Judges who took part in the deliberations.


Article 37


Judgments shall be signed by the President and the Registrar. They shall be read in open court.


Article 38


The Court shall adjudicate upon costs.


Article 39


The President of the Court may, by way of summary procedure, which may, in so far as necessary,
differ from some of the rules contained in this Statute and which shall be laid down in the Rules
of Procedure, adjudicate upon applications to suspend execution, as provided for in Article 242 of
the EC Treaty and Article 157 of the EAEC Treaty, or to prescribe interim measures pursuant to
Article 243 of the EC Treaty or Article 158 of the EAEC Treaty, or to suspend enforcement in
accordance with the fourth paragraph of Article 256 of the EC Treaty or the third paragraph of
Article 164 of the EAEC Treaty.


Should the President be prevented from attending, his place shall be taken by another Judge under
conditions laid down in the Rules of Procedure.


The ruling of the President or of the Judge replacing him shall be provisional and shall in no way
prejudice the decision of the Court on the substance of the case.


Article 40


Member States and institutions of the Communities may intervene in cases before the Court.


The same right shall be open to any other person establishing an interest in the result of any case
submitted to the Court, save in cases between Member States, between institutions of the
Communities or between Member States and institutions of the Communities.


Without prejudice to the second paragraph, the States, other than the Member States, which are
parties to the Agreement on the European Economic Area, and also the EFTA Surveillance
Authority referred to in that Agreement, may intervene in cases before the Court where one of
the fields of application that Agreement is concerned.
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An application to intervene shall be limited to supporting the form of order sought by one of the
parties.


Article 41


Where the defending party, after having been duly summoned, fails to file written submissions in
defence, judgment shall be given against that party by default. An objection may be lodged against
the judgment within one month of it being notified. The objection shall not have the effect of
staying enforcement of the judgment by default unless the Court decides otherwise.


Article 42


Member States, institutions of the Communities and any other natural or legal persons may, in
cases and under conditions to be determined by the Rules of Procedure, institute third-party
proceedings to contest a judgment rendered without their being heard, where the judgment is
prejudicial to their rights.


Article 43


If the meaning or scope of a judgment is in doubt, the Court shall construe it on application by
any party or any institution of the Communities establishing an interest therein.


Article 44


An application for revision of a judgment may be made to the Court only on discovery of a fact
which is of such a nature as to be a decisive factor, and which, when the judgment was given, was
unknown to the Court and to the party claiming the revision.


The revision shall be opened by a judgment of the Court expressly recording the existence of
a new fact, recognising that it is of such a character as to lay the case open to revision and
declaring the application admissible on this ground.


No application for revision may be made after the lapse of 10 years from the date of the judgment.


Article 45


Periods of grace based on considerations of distance shall be determined by the Rules of Procedure.


No right shall be prejudiced in consequence of the expiry of a time limit if the party concerned
proves the existence of unforeseeable circumstances or of force majeure.
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Article 46


Proceedings against the Communities in matters arising from non-contractual liability shall be
barred after a period of five years from the occurrence of the event giving rise thereto. The period
of limitation shall be interrupted if proceedings are instituted before the Court or if prior to such
proceedings an application is made by the aggrieved party to the relevant institution of the
Communities. In the latter event the proceedings must be instituted within the period of two
months provided for in Article 230 of the EC Treaty and Article 146 of the EAEC Treaty; the
provisions of the second paragraph of Article 232 of the EC Treaty and the second paragraph of
Article 148 of the EAEC Treaty, respectively, shall apply where appropriate.


TITLE IV


THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES


Article 47


Articles 2 to 8, Articles 14 and 15, the first, second, fourth and fifth paragraphs of Article 17 and
Article 18 shall apply to the Court of First Instance and its members. The oath referred to in
Article 2 shall be taken before the Court of Justice and the decisions referred to in Articles 3,
4 and 6 shall be adopted by that Court after hearing the Court of First Instance.


The fourth paragraph of Article 3 and Articles 10, 11 and 14 shall apply to the Registrar of the
Court of First Instance mutatis mutandis.


Article 48 (1)


The Court of First Instance shall consist of 25 Judges.


Article 49


The Members of the Court of First Instance may be called upon to perform the task of an
Advocate‑General.


It shall be the duty of the Advocate-General, acting with complete impartiality and independence,
to make, in open court, reasoned submissions on certain cases brought before the Court of First
Instance in order to assist the Court of First Instance in the performance of its task.


The criteria for selecting such cases, as well as the procedures for designating the Advocates‑Gen-
eral, shall be laid down in the Rules of Procedure of the Court of First Instance.
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A Member called upon to perform the task of Advocate-General in a case may not take part in the
judgment of the case.


Article 50


The Court of First Instance shall sit in chambers of three or five Judges. The Judges shall elect the
Presidents of the chambers from among their number. The Presidents of the chambers of five
Judges shall be elected for three years. They may be re-elected once.


The composition of the chambers and the assignment of cases to them shall be governed by the
Rules of Procedure. In certain cases governed by the Rules of Procedure, the Court of First Instance
may sit as a full court or be constituted by a single Judge.


The Rules of Procedure may also provide that the Court of First Instance may sit in a Grand
Chamber in cases and under the conditions specified therein.


Article 51


By way of derogation from the rule laid down in Article 225(1) of the EC Treaty and Article 140a
(1) of the EAEC Treaty, jurisdiction shall be reserved to the Court of Justice in the actions referred
to in Articles 230 and 232 of the EC Treaty and Articles 146 and 148 of the EAEC Treaty when
they are brought by a Member State against:


(a) an act of or failure to act by the European Parliament or the Council, or by both those
institutions acting jointly, except for:


— decisions taken by the Council under the third subparagraph of Article 88(2) of the
EC Treaty;


— acts of the Council adopted pursuant to a Council regulation concerning measures to
protect trade within the meaning of Article 133 of the EC Treaty;


— acts of the Council by which the Council exercises implementing powers in accordance
with the third indent of Article 202 of the EC Treaty;


(b) against an act of or failure to act by the Commission under Article 11a of the EC Treaty.


Jurisdiction shall also be reserved to the Court of Justice in the actions referred to in the same
Articles when they are brought by an institution of the Communities or by the European Central
Bank against an act of or failure to act by the European Parliament, the Council, both those
institutions acting jointly, or the Commission, or brought by an institution of the Communities
against an act of or failure to act by the European Central Bank.
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Article 52


The President of the Court of Justice and the President of the Court of First Instance shall
determine, by common accord, the conditions under which officials and other servants attached
to the Court of Justice shall render their services to the Court of First Instance to enable it to
function. Certain officials or other servants shall be responsible to the Registrar of the Court of
First Instance under the authority of the President of the Court of First Instance.


Article 53


The procedure before the Court of First Instance shall be governed by Title III.


Such further and more detailed provisions as may be necessary shall be laid down in its Rules of
Procedure. The Rules of Procedure may derogate from the fourth paragraph of Article 40 and from
Article 41 in order to take account of the specific features of litigation in the field of intellectual
property.


Notwithstanding the fourth paragraph of Article 20, the Advocate-General may make his reasoned
submissions in writing.


Article 54


Where an application or other procedural document addressed to the Court of First Instance is
lodged by mistake with the Registrar of the Court of Justice, it shall be transmitted immediately by
that Registrar to the Registrar of the Court of First Instance; likewise, where an application or other
procedural document addressed to the Court of Justice is lodged by mistake with the Registrar of
the Court of First Instance, it shall be transmitted immediately by that Registrar to the Registrar of
the Court of Justice.


Where the Court of First Instance finds that it does not have jurisdiction to hear and determine an
action in respect of which the Court of Justice has jurisdiction, it shall refer that action to the
Court of Justice; likewise, where the Court of Justice finds that an action falls within the jurisdiction
of the Court of First Instance, it shall refer that action to the Court of First Instance, whereupon
that Court may not decline jurisdiction.


Where the Court of Justice and the Court of First Instance are seised of cases in which the same
relief is sought, the same issue of interpretation is raised or the validity of the same act is called in
question, the Court of First Instance may, after hearing the parties, stay the proceedings before it
until such time as the Court of Justice has delivered judgment or, where the action is one brought
pursuant to Article 230 of the EC Treaty or pursuant to Article 146 of the EAEC Treaty, may
decline jurisdiction so as to allow the Court of Justice to rule on such actions. In the same
circumstances, the Court of Justice may also decide to stay the proceedings before it; in that event,
the proceedings before the Court of First Instance shall continue.
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Where a Member State and an institution of the Communities are challenging the same act, the
Court of First Instance shall decline jurisdiction so that the Court of Justice may rule on those
applications.


Article 55


Final decisions of the Court of First Instance, decisions disposing of the substantive issues in part
only or disposing of a procedural issue concerning a plea of lack of competence or inadmissibility,
shall be notified by the Registrar of the Court of First Instance to all parties as well as all Member
States and the institutions of the Communities even if they did not intervene in the case before the
Court of First Instance.


Article 56


An appeal may be brought before the Court of Justice, within two months of the notification of
the decision appealed against, against final decisions of the Court of First Instance and decisions of
that Court disposing of the substantive issues in part only or disposing of a procedural issue
concerning a plea of lack of competence or inadmissibility.


Such an appeal may be brought by any party which has been unsuccessful, in whole or in part, in
its submissions. However, interveners other than the Member States and the institutions of the
Communities may bring such an appeal only where the decision of the Court of First Instance
directly affects them.


With the exception of cases relating to disputes between the Communities and their servants, an
appeal may also be brought by Member States and institutions of the Communities which did not
intervene in the proceedings before the Court of First Instance. Such Member States and institutions
shall be in the same position as Member States or institutions which intervened at first instance.


Article 57


Any person whose application to intervene has been dismissed by the Court of First Instance may
appeal to the Court of Justice within two weeks from the notification of the decision dismissing the
application.


The parties to the proceedings may appeal to the Court of Justice against any decision of the Court
of First Instance made pursuant to Article 242 or Article 243 or the fourth paragraph of Article
256 of the EC Treaty or Article 157 or Article 158 or the third paragraph of Article 164 of the
EAEC Treaty within two months from their notification.
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The appeal referred to in the first two paragraphs of this Article shall be heard and determined
under the procedure referred to in Article 39.


Article 58


An appeal to the Court of Justice shall be limited to points of law. It shall lie on the grounds of
lack of competence of the Court of First Instance, a breach of procedure before it which adversely
affects the interests of the appellant as well as the infringement of Community law by the Court of
First Instance.


No appeal shall lie regarding only the amount of the costs or the party ordered to pay them.


Article 59


Where an appeal is brought against a decision of the Court of First Instance, the procedure before
the Court of Justice shall consist of a written part and an oral part. In accordance with conditions
laid down in the Rules of Procedure, the Court of Justice, having heard the Advocate-General and
the parties, may dispense with the oral procedure.


Article 60


Without prejudice to Articles 242 and 243 of the EC Treaty or Articles 157 and 158 of the
EAEC Treaty, an appeal shall not have suspensory effect.


By way of derogation from Article 244 of the EC Treaty and Article 159 of the EAEC Treaty,
decisions of the Court of First Instance declaring a regulation to be void shall take effect only as
from the date of expiry of the period referred to in the first paragraph of Article 56 of this Statute
or, if an appeal shall have been brought within that period, as from the date of dismissal of the
appeal, without prejudice, however, to the right of a party to apply to the Court of Justice,
pursuant to Articles 242 and 243 of the EC Treaty or Articles 157 and 158 of the EAEC Treaty,
for the suspension of the effects of the regulation which has been declared void or for the
prescription of any other interim measure.


Article 61


If the appeal is well founded, the Court of Justice shall quash the decision of the Court of First
Instance. It may itself give final judgment in the matter, where the state of the proceedings so
permits, or refer the case back to the Court of First Instance for judgment.


Where a case is referred back to the Court of First Instance, that Court shall be bound by the
decision of the Court of Justice on points of law.
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When an appeal brought by a Member State or an institution of the Communities, which did not
intervene in the proceedings before the Court of First Instance, is well founded, the Court of Justice
may, if it considers this necessary, state which of the effects of the decision of the Court of First
Instance which has been quashed shall be considered as definitive in respect of the parties to the
litigation.


Article 62


In the cases provided for in Article 225(2) and (3) of the EC Treaty and Article 140a(2) and (3) of
the EAEC Treaty, where the First Advocate-General considers that there is a serious risk of the unity
or consistency of Community law being affected, he may propose that the Court of Justice review
the decision of the Court of First Instance.


The proposal must be made within one month of delivery of the decision by the Court of First
Instance. Within one month of receiving the proposal made by the First Advocate-General, the
Court of Justice shall decide whether or not the decision should be reviewed.


Article 62a


The Court of Justice shall give a ruling on the questions which are subject to review by means of
an urgent procedure on the basis of the file forwarded to it by the Court of First Instance.


Those referred to in Article 23 of this Statute and, in the cases provided for in Article 225(2) of
the EC Treaty and in Article 140a(2) of the EAEC Treaty, the parties to the proceedings before the
Court of First Instance shall be entitled to lodge statements or written observations with the Court
of Justice relating to questions which are subject to review within a period prescribed for that
purpose.


The Court of Justice may decide to open the oral procedure before giving a ruling.


Article 62b


In the cases provided for in Article 225(2) of the EC Treaty and in Article 140a(2) of the
EAEC Treaty, without prejudice to Articles 242 and 243 of the EC Treaty, proposals for review and
decisions to open the review procedure shall not have suspensory effect. If the Court of Justice
finds that the decision of the Court of First Instance affects the unity or consistency of Community
law, it shall refer the case back to the Court of First Instance which shall be bound by the points of
law decided by the Court of Justice; the Court of Justice may state which of the effects of the
decision of the Court of First Instance are to be considered as definitive in respect of the parties to
the litigation. If, however, having regard to the result of the review, the outcome of the proceedings
flows from the findings of fact on which the decision of the Court of First Instance was based, the
Court of Justice shall give final judgment.
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In the cases provided for in Article 225(3) of the EC Treaty and in Article 140a(3) of the
EAEC Treaty, in the absence of proposals for review or decisions to open the review procedure, the
answer(s) given by the Court of First Instance to the questions submitted to it shall take effect upon
expiry of the periods prescribed for that purpose in the second paragraph of Article 62. Should
a review procedure be opened, the answer(s) subject to review shall take effect following that
procedure, unless the Court of Justice decides otherwise. If the Court of Justice finds that the
decision of the Court of First Instance affects the unity or consistency of Community law, the
answer given by the Court of Justice to the questions subject to review shall be substituted for that
given by the Court of First Instance.


TITLE IVa


JUDICIAL PANELS


Article 62c


The provisions relating to the jurisdiction, composition, organisation and procedure of the judicial
panels established under Articles 225a of the EC Treaty and 140b of the EAEC Treaty are set out
in an Annex to this Statute.


TITLE V


FINAL PROVISIONS


Article 63


The Rules of Procedure of the Court of Justice and of the Court of First Instance shall contain any
provisions necessary for applying and, where required, supplementing this Statute.


Article 64


Until the rules governing the language arrangements applicable at the Court of Justice and the
Court of First Instance have been adopted in this Statute, the provisions of the Rules of Procedure
of the Court of Justice and of the Rules of Procedure of the Court of First Instance governing
language arrangements shall continue to apply. Those provisions may only be amended or repealed
in accordance with the procedure laid down for amending this Statute.
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ANNEX I


THE EUROPEAN UNION CIVIL SERVICE TRIBUNAL


Article 1


The European Union Civil Service Tribunal (hereafter the Civil Service Tribunal) shall exercise at first instance
jurisdiction in disputes between the Communities and their servants referred to in Article 236 of the EC Treaty and
Article 152 of the EAEC Treaty, including disputes between all bodies or agencies and their servants in respect of which
jurisdiction is conferred on the Court of Justice.


Article 2


The Civil Service Tribunal shall consist of seven judges. Should the Court of Justice so request, the Council, acting by
a qualified majority, may increase the number of judges.


The judges shall be appointed for a period of six years. Retiring judges may be reappointed.


Any vacancy shall be filled by the appointment of a new judge for a period of six years.


Article 3


1. The judges shall be appointed by the Council, acting in accordance with the fourth paragraph of Article 225a of
the EC Treaty and the fourth paragraph of Article 140b of the EAEC Treaty, after consulting the committee provided
for by this Article. When appointing judges, the Council shall ensure a balanced composition of the Tribunal on as
broad a geographical basis as possible from among nationals of the Member States and with respect to the national
legal systems represented.


2. Any person who is a Union citizen and fulfils the conditions laid down in the fourth paragraph of Article 225a
of the EC Treaty and the fourth paragraph of Article 140b of the EAEC Treaty may submit an application. The Council,
acting by a qualified majority on a recommendation from the Court, shall determine the conditions and the
arrangements governing the submission and processing of such applications.


3. A committee shall be set up comprising seven persons chosen from among former members of the Court of
Justice and the Court of First Instance and lawyers of recognised competence. The committee's membership and
operating rules shall be determined by the Council, acting by a qualified majority on a recommendation by the
President of the Court of Justice.


4. The committee shall give an opinion on candidates' suitability to perform the duties of judge at the Civil Service
Tribunal. The committee shall append to its opinion a list of candidates having the most suitable high-level experience.
Such list shall contain the names of at least twice as many candidates as there are judges to be appointed by the
Council.


Article 4


1. The judges shall elect the President of the Civil Service Tribunal from among their number for a term of three
years. He may be re-elected.
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2. The Civil Service Tribunal shall sit in chambers of three judges. It may, in certain cases determined by its rules of
procedure, sit in full court or in a chamber of five judges or of a single judge.


3. The President of the Civil Service Tribunal shall preside over the full court and the chamber of five judges. The
Presidents of the chambers of three judges shall be designated as provided in paragraph 1. If the President of the Civil
Service Tribunal is assigned to a chamber of three judges, he shall preside over that chamber.


4. The jurisdiction of and quorum for the full court as well as the composition of the chambers and the
assignment of cases to them shall be governed by the rules of procedure.


Article 5


Articles 2 to 6, 14, 15, the first, second and fifth paragraphs of Article 17, and Article 18 of the Statute of the Court
of Justice shall apply to the Civil Service Tribunal and its members.


The oath referred to in Article 2 of the Statute shall be taken before the Court of Justice, and the decisions referred to
in Articles 3, 4 and 6 thereof shall be adopted by the Court of Justice after consulting the Civil Service Tribunal.


Article 6


1. The Civil Service Tribunal shall be supported by the departments of the Court of Justice and of the Court of
First Instance. The President of the Court of Justice or, in appropriate cases, the President of the Court of First Instance,
shall determine by common accord with the President of the Civil Service Tribunal the conditions under which officials
and other servants attached to the Court of Justice or the Court of First Instance shall render their services to the Civil
Service Tribunal to enable it to function. Certain officials or other servants shall be responsible to the Registrar of the
Civil Service Tribunal under the authority of the President of that Tribunal.


2. The Civil Service Tribunal shall appoint its Registrar and lay down the rules governing his service. The fourth
paragraph of Article 3 and Articles 10, 11 and 14 of the Statute of the Court of Justice shall apply to the Registrar of
the Tribunal.


Article 7


1. The procedure before the Civil Service Tribunal shall be governed by Title III of the Statute of the Court of
Justice, with the exception of Articles 22 and 23. Such further and more detailed provisions as may be necessary shall
be laid down in the rules of procedure.


2. The provisions concerning the Court of First Instance's language arrangements shall apply to the Civil Service
Tribunal.


3. The written stage of the procedure shall comprise the presentation of the application and of the statement of
defence, unless the Civil Service Tribunal decides that a second exchange of written pleadings is necessary. Where there
is such second exchange, the Civil Service Tribunal may, with the agreement of the parties, decide to proceed to
judgment without an oral procedure.


4. At all stages of the procedure, including the time when the application is filed, the Civil Service Tribunal may
examine the possibilities of an amicable settlement of the dispute and may try to facilitate such settlement.


5. The Civil Service Tribunal shall rule on the costs of a case. Subject to the specific provisions of the Rules of
Procedure, the unsuccessful party shall be ordered to pay the costs should the court so decide.
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Article 8


1. Where an application or other procedural document addressed to the Civil Service Tribunal is lodged by mistake
with the Registrar of the Court of Justice or Court of First Instance, it shall be transmitted immediately by that Registrar
to the Registrar of the Civil Service Tribunal. Likewise, where an application or other procedural document addressed to
the Court of Justice or to the Court of First Instance is lodged by mistake with the Registrar of the Civil Service
Tribunal, it shall be transmitted immediately by that Registrar to the Registrar of the Court of Justice or Court of First
Instance.


2. Where the Civil Service Tribunal finds that it does not have jurisdiction to hear and determine an action in
respect of which the Court of Justice or the Court of First Instance has jurisdiction, it shall refer that action to the
Court of Justice or to the Court of First Instance. Likewise, where the Court of Justice or the Court of First Instance
finds that an action falls within the jurisdiction of the Civil Service Tribunal, the Court seised shall refer that action to
the Civil Service Tribunal, whereupon that Tribunal may not decline jurisdiction.


3. Where the Civil Service Tribunal and the Court of First Instance are seised of cases in which the same issue of
interpretation is raised or the validity of the same act is called in question, the Civil Service Tribunal, after hearing the
parties, may stay the proceedings until the judgment of the Court of First Instance has been delivered.


Where the Civil Service Tribunal and the Court of First Instance are seised of cases in which the same relief is sought,
the Civil Service Tribunal shall decline jurisdiction so that the Court of First Instance may act on those cases.


Article 9


An appeal may be brought before the Court of First Instance, within two months of notification of the decision
appealed against, against final decisions of the Civil Service Tribunal and decisions of that Tribunal disposing of the
substantive issues in part only or disposing of a procedural issue concerning a plea of lack of jurisdiction or
inadmissibility.


Such an appeal may be brought by any party which has been unsuccessful, in whole or in part, in its submissions.
However, interveners other than the Member States and the institutions of the Communities may bring such an appeal
only where the decision of the Civil Service Tribunal directly affects them.


Article 10


1. Any person whose application to intervene has been dismissed by the Civil Service Tribunal may appeal to the
Court of First Instance within two weeks of notification of the decision dismissing the application.


2. The parties to the proceedings may appeal to the Court of First Instance against any decision of the Civil Service
Tribunal made pursuant to Article 242 or Article 243 or the fourth paragraph of Article 256 of the EC Treaty or
Article 157 or Article 158 or the third paragraph of Article 164 of the EAEC Treaty within two months of its
notification.
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3. The President of the Court of First Instance may, by way of summary procedure, which may, insofar as necessary,
differ from some of the rules contained in this Annex and which shall be laid down in the rules of procedure of the
Court of First Instance, adjudicate upon appeals brought in accordance with paragraphs 1 and 2.


Article 11


1. An appeal to the Court of First Instance shall be limited to points of law. It shall lie on the grounds of lack of
jurisdiction of the Civil Service Tribunal, a breach of procedure before it which adversely affects the interests of the
appellant as well as the infringement of Community law by the Tribunal.


2. No appeal shall lie regarding only the amount of the costs or the party ordered to pay them.


Article 12


1. Without prejudice to Articles 242 and 243 of the EC Treaty or Articles 157 and 158 of the Treaty, an appeal
before the Court of First Instance shall not have suspensory effect.


2. Where an appeal is brought against a decision of the Civil Service Tribunal, the procedure before the Court of
First Instance shall consist of a written part and an oral part. In accordance with conditions laid down in the rules of
procedure, the Court of First Instance, having heard the parties, may dispense with the oral procedure.


Article 13


1. If the appeal is well founded, the Court of First Instance shall quash the decision of the Civil Service Tribunal
and itself give judgment in the matter. It shall refer the case back to the Civil Service Tribunal for judgment where the
state of the proceedings does not permit a decision by the Court.


2. Where a case is referred back to the Civil Service Tribunal, the Tribunal shall be bound by the decision of the
Court of First Instance on points of law.
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Protocol (No 7)


annexed to the Treaty on European Union and to the Treaties
establishing the European Communities (1992)


THE HIGH CONTRACTING PARTIES


HAVE AGREED upon the following provision, which shall be annexed to the Treaty on European
Union and to the Treaties establishing the European Communities:


Nothing in the Treaty on European Union, or in the Treaties establishing the European Commu-
nities, or in the Treaties or Acts modifying or supplementing those Treaties, shall affect the
application in Ireland of Article 40.3.3 of the Constitution of Ireland.
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Protocol (No 8)


on the location of the seats of the institutions and of certain
bodies and departments of the European Communities and of


Europol (1997)


THE REPRESENTATIVES OF THE GOVERNMENTS OF THE MEMBER STATES,


HAVING REGARD to Article 289 of the Treaty establishing the European Community, Article 77
of the Treaty establishing the European Coal and Steel Community and Article 189 of the Treaty
establishing the European Atomic Energy Community,


HAVING REGARD to the Treaty on European Union,


RECALLING AND CONFIRMING the Decision of 8 April 1965, and without prejudice to the
decisions concerning the seat of future institutions, bodies and departments,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and the Treaties establishing the European Communities,


Sole Article


(a) The European Parliament shall have its seat in Strasbourg where the 12 periods of monthly
plenary sessions, including the budget session, shall be held. The periods of additional
plenary sessions shall be held in Brussels. The committees of the European Parliament shall
meet in Brussels. The General Secretariat of the European Parliament and its departments
shall remain in Luxembourg.


(b) The Council shall have its seat in Brussels. During the months of April, June and October,
the Council shall hold its meetings in Luxembourg.


(c) The Commission shall have its seat in Brussels. The departments listed in Articles 7,
8 and 9 of the Decision of 8 April 1965 shall be established in Luxembourg.


(d) The Court of Justice and the Court of First Instance shall have their seats in Luxembourg.


(e) The Court of Auditors shall have its seat in Luxembourg.


(f) The Economic and Social Committee shall have its seat in Brussels.


(g) The Committee of the Regions shall have its seat in Brussels.


(h) The European Investment Bank shall have its seat in Luxembourg.


(i) The European Monetary Institute and the European Central Bank shall have their seat in
Frankfurt.


(j) The European Police Office (Europol) shall have its seat in The Hague.
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Protocol (No 9)


on the role of national parliaments in the European Union
(1997)


THE HIGH CONTRACTING PARTIES,


RECALLING that scrutiny by individual national parliaments of their own government in relation to
the activities of the Union is a matter for the particular constitutional organisation and practice of
each Member State,


DESIRING, however, to encourage greater involvement of national parliaments in the activities of
the European Union and to enhance their ability to express their views on matters which may be
of particular interest to them,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and the Treaties establishing the European Communities,


I. Information for national parliaments of Member States


1. All Commission consultation documents (green and white papers and communications) shall
be promptly forwarded to national parliaments of the Member States.


2. Commission proposals for legislation as defined by the Council in accordance with
Article 207(3) of the Treaty establishing the European Community, shall be made available in
good time so that the government of each Member State may ensure that its own national
parliament receives them as appropriate.


3. A six-week period shall elapse between a legislative proposal or a proposal for a measure to
be adopted under Title VI of the Treaty on European Union being made available in all languages
to the European Parliament and the Council by the Commission and the date when it is placed on
a Council agenda for decision either for the adoption of an act or for adoption of a common
position pursuant to Article 251 or 252 of the Treaty establishing the European Community,
subject to exceptions on grounds of urgency, the reasons for which shall be stated in the act or
common position.


II. The Conference of European Affairs Committees


4. The Conference of European Affairs Committees, hereinafter referred to as COSAC, estab-
lished in Paris on 16-17 November 1989, may make any contribution it deems appropriate for the
attention of the institutions of the European Union, in particular on the basis of draft legal texts
which representatives of governments of the Member States may decide by common accord to
forward to it, in view of the nature of their subject matter.
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5. COSAC may examine any legislative proposal or initiative in relation to the establishment of
an area of freedom, security and justice which might have a direct bearing on the rights and
freedoms of individuals. The European Parliament, the Council and the Commission shall be
informed of any contribution made by COSAC under this point.


6. COSAC may address to the European Parliament, the Council and the Commission any
contribution which it deems appropriate on the legislative activities of the Union, notably in
relation to the application of the principle of subsidiarity, the area of freedom, security and justice
as well as questions regarding fundamental rights.


7. Contributions made by COSAC shall in no way bind national parliaments or prejudge their
position.
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Protocol (No 10)


on the enlargement of the European Union (2001)


THE HIGH CONTRACTING PARTIES


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and to the Treaties establishing the European Communities:


Article 1


Repeal of the Protocol on the institutions


The Protocol on the institutions with the prospect of enlargement of the European Union, annexed
to the Treaty on European Union and to the Treaties establishing the European Communities, is
hereby repealed.


Article 2


Provisions concerning the European Parliament


1. On 1 January 2004 and with effect from the start of the 2004 to 2009 term, in Article
190(2) of the Treaty establishing the European Community and in Article 108(2) of the Treaty
establishing the European Atomic Energy Community, the first subparagraph shall be replaced by
the following:


‘The number of representatives elected in each Member State shall be as follows:


Belgium 22


Denmark 13


Germany 99


Greece 22


Spain 50


France 72


Ireland 12


Italy 72


Luxembourg 6


Netherlands 25
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Austria 17


Portugal 22


Finland 13


Sweden 18


United Kingdom 72’


2. Subject to paragraph 3, the total number of representatives in the European Parliament for
the 2004 to 2009 term shall be equal to the number of representatives specified in Article 190(2)
of the Treaty establishing the European Community and in Article 108(2) of the Treaty establishing
the European Atomic Energy Community plus the number of representatives of the new Member
States resulting from the accession treaties signed by 1 January 2004 at the latest.


3. If the total number of members referred to in paragraph 2 is less than 732, a pro rata
correction shall be applied to the number of representatives to be elected in each Member State, so
that the total number is as close as possible to 732, without such a correction leading to the
number of representatives to be elected in each Member State being higher than that provided for
in Article 190(2) of the Treaty establishing the European Community and in Article 108(2) of the
Treaty establishing the European Atomic Energy Community for the 1999 to 2004 term.


The Council shall adopt a decision to that effect.


4. By way of derogation from the second paragraph of Article 189 of the Treaty establishing
the European Community and from the second paragraph of Article 107 of the Treaty establishing
the European Atomic Energy Community, in the event of the entry into force of accession treaties
after the adoption of the Council decision provided for in the second subparagraph of paragraph
3 of this Article, the number of members of the European Parliament may temporarily exceed 732
for the period for which that decision applies. The same correction as that referred to in the first
subparagraph of paragraph 3 of this Article shall be applied to the number of representatives to be
elected in the Member States in question.


Article 3


Provisions concerning the weighting of votes in the Council


1 (1). (Repealed)


Official Journal of the European UnionEN 29.12.2006C 321 E/230


(1) Paragraph repealed by the 2003 Act of Accession.







2. At the time of each accession, the threshold referred to in the second subparagraph of
Article 205(2) of the Treaty establishing the European Community and in the second subparagraph
of Article 118(2) of the Treaty establishing the European Atomic Energy Community shall be
calculated in such a way that the qualified majority threshold expressed in votes does not exceed
the threshold resulting from the table in the Declaration on the enlargement of the European
Union, included in the Final Act of the Conference which adopted the Treaty of Nice.


Article 4


Provisions concerning the Commission


1 (1). On 1 November 2004 and with effect from when the first Commission following that
date takes up its duties, Article 213(1) of the Treaty establishing the European Community and
Article 126(1) of the Treaty establishing the European Atomic Energy Community shall be replaced
by the following:


‘1. The Members of the Commission shall be chosen on the grounds of their general
competence and their independence shall be beyond doubt.


The Commission shall include one national of each of the Member States.


The number of Members of the Commission may be altered by the Council, acting unan-
imously.’.


2. When the Union consists of 27 Member States, Article 213(1) of the Treaty establishing the
European Community and Article 126(1) of the Treaty establishing the European Atomic Energy
Community shall be replaced by the following:


‘1. The Members of the Commission shall be chosen on the grounds of their general
competence and their independence shall be beyond doubt.


The number of Members of the Commission shall be less than the number of Member States.
The Members of the Commission shall be chosen according to a rotation system based on the
principle of equality, the implementing arrangements for which shall be adopted by the Council,
acting unanimously.


The number of Members of the Commission shall be set by the Council, acting unanimously.’.


This amendment shall apply as from the date on which the first Commission following the date of
accession of the 27th Member State of the Union takes up its duties.


3. The Council, acting unanimously after signing the treaty of accession of the 27th Member
State of the Union, shall adopt:


— the number of Members of the Commission,
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— the implementing arrangements for a rotation system based on the principle of equality
containing all the criteria and rules necessary for determining the composition of successive
colleges automatically on the basis of the following principles:


(a) Member States shall be treated on a strictly equal footing as regards determination of the
sequence of, and the time spent by, their nationals as Members of the Commission;
consequently, the difference between the total number of terms of office held by
nationals of any given pair of Member States may never be more than one;


(b) subject to point (a), each successive college shall be so composed as to reflect
satisfactorily the demographic and geographical range of all the Member States of the
Union.


4. Any State which accedes to the Union shall be entitled, at the time of its accession, to have
one of its nationals as a Member of the Commission until paragraph 2 applies.
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D. PROTOCOLS ANNEXED TO THE TREATY
ESTABLISHING THE EUROPEAN COMMUNITY


Protocol (No 11)


on the Statute of the European Investment Bank (1957)


THE HIGH CONTRACTING PARTIES,


DESIRING to lay down the Statute of the European Investment Bank provided for in Article 266 of
the Treaty,


HAVE AGREED upon the following provisions, which shall be annexed to this Treaty:


Article 1


The European Investment Bank established by Article 266 of the Treaty (hereinafter called the
‘Bank’) is hereby constituted; it shall perform its functions and carry on its activities in accordance
with the provisions of this Treaty and of this Statute.


The seat of the Bank shall be determined by common accord of the governments of the Member
States.


Article 2


The task of the Bank shall be that defined in Article 267 of the Treaty.


Article 3 (1)


In accordance with Article 266 of the Treaty, the following shall be members of the Bank:


— the Kingdom of Belgium,


— the Czech Republic,


— the Kingdom of Denmark,


— the Federal Republic of Germany,


— the Republic of Estonia,


— the Hellenic Republic,
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— the Kingdom of Spain,


— the French Republic,


— Ireland,


— the Italian Republic,


— the Republic of Cyprus,


— the Republic of Latvia,


— the Republic of Lithuania,


— the Grand Duchy of Luxembourg,


— the Republic of Hungary,


— the Republic of Malta,


— the Kingdom of the Netherlands,


— the Republic of Austria,


— the Republic of Poland,


— the Portuguese Republic,


— the Republic of Slovenia,


— the Slovak Republic,


— the Republic of Finland,


— the Kingdom of Sweden,


— the United Kingdom of Great Britain and Northern Ireland.


Article 4


1. (1) The capital of the Bank shall be EUR 163 727 670 000, subscribed by the Member States
as follows (*):


Germany 26 649 532 500


France 26 649 532 500
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Italy 26 649 532 500


United Kingdom 26 649 532 500


Spain 15 989 719 500


Belgium 7 387 065 000


Netherlands 7 387 065 000


Sweden 4 900 585 500


Denmark 3 740 283 000


Austria 3 666 973 500


Poland 3 635 030 500


Finland 2 106 816 000


Greece 2 003 725 500


Portugal 1 291 287 000


Czech Republic 1 212 590 000


Hungary 1 121 583 000


Ireland 935 070 000


Slovakia 408 489 500


Slovenia 379 429 000


Lithuania 250 852 000


Luxembourg 187 015 500


Cyprus 180 747 000


Latvia 156 192 500


Estonia 115 172 000


Malta 73 849 000


The unit of account shall be defined as being the euro established as the single currency of the
Member States participating in the third stage of Economic and Monetary Union. The Board of
Governors, acting unanimously on a proposal from the Board of Directors, may alter the definition
of the unit of account.
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The Member States shall be liable only up to the amount of their share of the capital subscribed
and not paid up.


2. The admission of a new member shall entail an increase in the subscribed capital
corresponding to the capital brought in by the new member.


3. The Board of Governors may, acting unanimously, decide to increase the subscribed capital.


4. The share of a member in the subscribed capital may not be transferred, pledged or
attached.


Article 5


1. The subscribed capital shall be paid in by Member States to the extent of 5 % on average of
the amounts laid down in Article 4(1).


2. In the event of an increase in the subscribed capital, the Board of Governors, acting
unanimously, shall fix the percentage to be paid up and the arrangements for payment.


3. The Board of Directors may require payment of the balance of the subscribed capital, to
such extent as may be required for the Bank to meet its obligations towards those who have made
loans to it.


Each Member State shall make this payment in proportion to its share of the subscribed capital in
the currencies required by the Bank to meet these obligations.


Article 6


1. The Board of Governors may, acting by a qualified majority on a proposal from the Board
of Directors, decide that Member States shall grant the Bank special interest bearing loans if and to
the extent that the Bank requires such loans to finance specific projects and the Board of Directors
shows that the Bank is unable to obtain the necessary funds on the capital markets on terms
appropriate to the nature and purpose of the projects to be financed.


2. Special loans may not be called for until the beginning of the fourth year after the entry
into force of this Treaty. They shall not exceed 400 million units of account in the aggregate or
100 million units of account per annum.


3. The term of special loans shall be related to the term of the loans or guarantees which the
Bank proposes to grant by means of the special loans; it shall not exceed 20 years. The Board of
Governors may, acting by a qualified majority on a proposal from the Board of Directors, decide
upon the prior repayment of special loans.
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4. Special loans shall bear interest at 4 % per annum, unless the Board of Governors, taking
into account the trend and level of interest rates on the capital markets, decides to fix a different
rate.


5. Special loans shall be granted by Member States in proportion to their share in the
subscribed capital; payment shall be made in national currency within six months of such loans
being called for.


6. Should the Bank go into liquidation, special loans granted by Member States shall be repaid
only after the other debts of the Bank have been settled.


Article 7


1. Should the value of the currency of a Member State in relation to the unit of account
defined in Article 4 be reduced, that State shall adjust the amount of its capital share paid in its
own currency in proportion to the change in value by making a supplementary payment to the
Bank.


2. Should the value of the currency of a Member State in relation to the unit of account
defined in Article 4 be increased, the Bank shall adjust the amount of the capital share paid in by
that State in its own currency in proportion to the change in value by making a repayment to that
State.


3. For the purpose of this Article, the value of the currency of a Member State in relation to
the unit of account, defined in Article 4, shall correspond to the rate for converting the unit of
account into this currency and vice versa based on market rates.


4. The Board of Governors, acting unanimously on a proposal from the Board of Directors,
may alter the method of converting sums expressed in units of account into national currencies
and vice versa.


Furthermore, acting unanimously on a proposal from the Board of Directors, it may define the
method for adjusting the capital referred to in paragraphs 1 and 2 of this Article; adjustment
payments must be made at least once a year.


Article 8


The Bank shall be directed and managed by a Board of Governors, a Board of Directors and
a Management Committee.
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Article 9


1. The Board of Governors shall consist of the ministers designated by the Member States.


2. The Board of Governors shall lay down general directives for the credit policy of the Bank,
with particular reference to the objectives to be pursued as progress is made in the attainment of
the common market.


The Board of Governors shall ensure that these directives are implemented.


3. The Board of Governors shall in addition:


(a) decide whether to increase the subscribed capital in accordance with Article 4(3) and Article 5
(2);


(b) exercise the powers provided in Article 6 in respect of special loans;


(c) exercise the powers provided in Articles 11 and 13 in respect of the appointment and the
compulsory retirement of the members of the Board of Directors and of the Management
Committee, and those powers provided in the second subparagraph of Article 13(1);


(d) authorise the derogation provided for in Article 18(1);


(e) approve the annual report of the Board of Directors;


(f) approve the annual balance sheet and profit and loss account;


(g) exercise the powers and functions provided in Articles 4, 7, 14, 17, 26 and 27;


(h) approve the Rules of Procedure of the Bank.


4. Within the framework of this Treaty and this Statute, the Board of Governors shall be
competent to take, acting unanimously, any decisions concerning the suspension of the operations
of the Bank and, should the event arise, its liquidation.


Article 10


Save as otherwise provided in this Statute, decisions of the Board of Governors shall be taken by
a majority of its members. This majority must represent at least 50 % of the subscribed capital.
Voting by the Board of Governors shall be in accordance with the provisions of Article 205 of this
Treaty.
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Article 11


1. The Board of Directors shall have sole power to take decisions in respect of granting loans
and guarantees and raising loans; it shall fix the interest rates on loans granted and the commission
on guarantees; it shall see that the Bank is properly run; it shall ensure that the Bank is managed in
accordance with the provisions of this Treaty and of this Statute and with the general directives laid
down by the Board of Governors.


At the end of the financial year the Board of Directors shall submit a report to the Board of
Governors and shall publish it when approved.


2. (1) The Board of Directors shall consist of twenty-six directors and sixteen alternate directors.


The directors shall be appointed by the Board of Governors for five years, one nominated by each
Member State, and one nominated by the Commission.


The alternate directors shall be appointed by the Board of Governors for five years as shown below:


— two alternates nominated by the Federal Republic of Germany,


— two alternates nominated by the French Republic,


— two alternates nominated by the Italian Republic,


— two alternates nominated by the United Kingdom of Great Britain and Northern Ireland,


— one alternate nominated by common accord of the Kingdom of Spain and the
Portuguese Republic,


— one alternate nominated by common accord of the Kingdom of Belgium, the Grand Duchy of
Luxembourg and the Kingdom of the Netherlands,


— one alternate nominated by common accord of the Kingdom of Denmark, the Hellenic
Republic and Ireland,


— one alternate nominated by common accord of the Republic of Austria, the Republic of
Finland and the Kingdom of Sweden,


— three alternates nominated by common accord of the Czech Republic, the Republic of Estonia,
the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the
Slovak Republic,
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— one alternate nominated by the Commission.


The Board of Directors shall co-opt six non-voting experts: three as members and three as
alternates.


The appointments of the directors and the alternates shall be renewable.


Alternates may take part in the meeting of the Board of Directors. Alternates nominated by a State,
or by common accord of several States, or by the Commission, may replace directors nominated by
that State, by one of those States or by the Commission respectively. Alternates shall have no right
of vote except where they replace one director or more than one director or where they have been
delegated for this purpose in accordance with Article 12(1).


The President of the Management Committee or, in his absence, one of the Vice-Presidents, shall
preside over meetings of the Board of Directors but shall not vote.


Members of the Board of Directors shall be chosen from persons whose independence and
competence are beyond doubt; they shall be responsible only to the Bank.


3. A director may be compulsorily retired by the Board of Governors only if he no longer
fulfils the conditions required for the performance of his duties; the Board must act by a qualified
majority.


If the annual report is not approved, the Board of Directors shall resign.


4. Any vacancy arising as a result of death, voluntary resignation, compulsory retirement or
collective resignation shall be filled in accordance with paragraph 2. A member shall be replaced
for the remainder of his term of office, save where the entire Board of Directors is being replaced.


5. The Board of Governors shall determine the remuneration of members of the Board of
Directors. The Board of Governors shall, acting unanimously, lay down what activities are
incompatible with the duties of a director or an alternate.


Article 12


1. Each director shall have one vote on the Board of Directors. He may delegate his vote in all
cases, according to procedures to be laid down in the Rules of Procedure of the Bank.


2. (1) Save as otherwise provided in this Statute, decisions of the Board of Directors shall be
taken by at least one third of the members entitled to vote representing at least fifty per cent of the
subscribed capital. A qualified majority shall require eighteen votes in favour and sixty-eight per
cent of the subscribed capital. The rules of procedure of the Bank shall lay down the quorum
required for the decisions of the Board of Directors to be valid.
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Article 13


1. (1) The Management Committee shall consist of a President and eight Vice-Presidents
appointed for a period of six years by the Board of Governors on a proposal from the Board of
Directors. Their appointments shall be renewable.


The Board of Governors, acting unanimously, may vary the number of members on the Manage-
ment Committee.


2. On a proposal from the Board of Directors adopted by a qualified majority, the Board of
Governors may, acting in its turn by a qualified majority, compulsorily retire a member of the
Management Committee.


3. The Management Committee shall be responsible for the current business of the Bank, under
the authority of the President and the supervision of the Board of Directors.


It shall prepare the decisions of the Board of Directors, in particular decisions on the raising of
loans and the granting of loans and guarantees; it shall ensure that these decisions are implemen-
ted.


4. The Management Committee shall act by a majority when delivering opinions on proposals
for raising loans or granting loans and guarantees.


5. The Board of Governors shall determine the remuneration of members of the Management
Committee and shall lay down what activities are incompatible with their duties.


6. The President or, if he is prevented, a Vice-President shall represent the Bank in judicial and
other matters.


7. The officials and other employees of the Bank shall be under the authority of the President.
They shall be engaged and discharged by him. In the selection of staff, account shall be taken not
only of personal ability and qualifications but also of an equitable representation of nationals of
Member States.


8. The Management Committee and the staff of the Bank shall be responsible only to the Bank
and shall be completely independent in the performance of their duties.


Article 14


1. A Committee consisting of three members, appointed on the grounds of their competence
by the Board of Governors, shall annually verify that the operations of the Bank have been
conducted and its books kept in a proper manner.
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2. The Committee shall confirm that the balance sheet and profit and loss account are in
agreement with the accounts and faithfully reflect the position of the Bank in respect of its assets
and liabilities.


Article 15


The Bank shall deal with each Member State through the authority designated by that State. In the
conduct of financial operations the Bank shall have recourse to the bank of issue of the Member
State concerned or to other financial institutions approved by that State.


Article 16


1. The Bank shall cooperate with all international organisations active in fields similar to its
own.


2. The Bank shall seek to establish all appropriate contacts in the interests of cooperation with
banking and financial institutions in the countries to which its operations extend.


Article 17


At the request of a Member State or of the Commission, or on its own initiative, the Board of
Governors shall, in accordance with the same provisions as governed their adoption, interpret or
supplement the directives laid down by it under Article 9 of this Statute.


Article 18


1. Within the framework of the task set out in Article 267 of this Treaty, the Bank shall grant
loans to its members or to private or public undertakings for investment projects to be carried out
in the European territories of Member States, to the extent that funds are not available from other
sources on reasonable terms.


However, by way of derogation authorised by the Board of Governors, acting unanimously on
a proposal from the Board of Directors, the Bank may grant loans for investment projects to be
carried out, in whole or in part, outside the European territories of Member States.


2. As far as possible, loans shall be granted only on condition that other sources of finance are
also used.


3. When granting a loan to an undertaking or to a body other than a Member State, the Bank
shall make the loan conditional either on a guarantee from the Member State in whose territory
the project will be carried out or on other adequate guarantees.
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4. The Bank may guarantee loans contracted by public or private undertakings or other bodies
for the purpose of carrying out projects provided for in Article 267 of this Treaty.


5. The aggregate amount outstanding at any time of loans and guarantees granted by the Bank
shall not exceed 250 % of its subscribed capital.


6. The Bank shall protect itself against exchange risks by including in contracts for loans and
guarantees such clauses as it considers appropriate.


Article 19


1. Interest rates on loans to be granted by the Bank and commission on guarantees shall be
adjusted to conditions prevailing on the capital market and shall be calculated in such a way that
the income therefrom shall enable the Bank to meet its obligations, to cover its expenses and to
build up a reserve fund as provided for in Article 24.


2. The Bank shall not grant any reduction in interest rates. Where a reduction in the interest
rate appears desirable in view of the nature of the project to be financed, the Member State
concerned or some other agency may grant aid towards the payment of interest to the extent that
this is compatible with Article 87 of this Treaty.


Article 20


In its loan and guarantee operations, the Bank shall observe the following principles:


1. It shall ensure that its funds are employed as rationally as possible in the interests of the
Community.


It may grant loans or guarantees only:


(a) where, in the case of projects carried out by undertakings in the production sector, interest
and amortisation payments are covered out of operating profits or, in other cases, either by
a commitment entered into by the State in which the project is carried out or by some other
means; and


(b) where the execution of the project contributes to an increase in economic productivity in
general and promotes the attainment of the common market.


2. It shall neither acquire any interest in an undertaking nor assume any responsibility in its
management unless this is required to safeguard the rights of the Bank in ensuring recovery of
funds lent.
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3. It may dispose of its claims on the capital market and may, to this end, require its debtors
to issue bonds or other securities.


4. Neither the Bank nor the Member States shall impose conditions requiring funds lent by the
Bank to be spent within a specified Member State.


5. The Bank may make its loans conditional on international invitations to tender being
arranged.


6. The Bank shall not finance, in whole or in part, any project opposed by the Member State
in whose territory it is to be carried out.


Article 21


1. Applications for loans or guarantees may be made to the Bank either through the
Commission or through the Member State in whose territory the project will be carried out. An
undertaking may also apply direct to the Bank for a loan or guarantee.


2. Applications made through the Commission shall be submitted for an opinion to the
Member State in whose territory the project will be carried out. Applications made through
a Member State shall be submitted to the Commission for an opinion. Applications made direct
by an undertaking shall be submitted to the Member State concerned and to the Commission.


The Member State concerned and the Commission shall deliver their opinions within two months.
If no reply is received within this period, the Bank may assume that there is no objection to the
project in question.


3. The Board of Directors shall rule on applications for loans or guarantees submitted to it by
the Management Committee.


4. The Management Committee shall examine whether applications for loans or guarantees
submitted to it comply with the provisions of this Statute, in particular with Article 20. Where the
Management Committee is in favour of granting the loan or guarantee, it shall submit the draft
contract to the Board of Directors; the Committee may make its favourable opinion subject to such
conditions as it considers essential. Where the Management Committee is against granting the loan
or guarantee, it shall submit the relevant documents together with its opinion to the Board of
Directors.


5. Where the Management Committee delivers an unfavourable opinion, the Board of Directors
may not grant the loan or guarantee concerned unless its decision is unanimous.


6. Where the Commission delivers an unfavourable opinion, the Board of Directors may not
grant the loan or guarantee concerned unless its decision is unanimous, the director nominated by
the Commission abstaining.
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7. Where both the Management Committee and the Commission deliver an unfavourable
opinion, the Board of Directors may not grant the loan or guarantee.


Article 22


1. The Bank shall borrow on the international capital markets the funds necessary for the
performance of its tasks.


2. The Bank may borrow on the capital market of a Member State either in accordance with
the legal provisions applying to internal issues or, if there are no such provisions in a Member
State, after the Bank and the Member State concerned have conferred together and reached
agreement on the proposed loan.


The competent authorities in the Member State concerned may refuse to give their assent only if
there is reason to fear serious disturbances on the capital market of that State.


Article 23


1. The Bank may employ any available funds which it does not immediately require to meet its
obligations in the following ways:


(a) it may invest on the money markets;


(b) it may, subject to the provisions of Article 20(2), buy and sell securities issued by itself or by
those who have borrowed from it;


(c) it may carry out any other financial operation linked with its objectives.


2. Without prejudice to the provisions of Article 25, the Bank shall not, in managing its
investments, engage in any currency arbitrage not directly required to carry out its lending
operations or fulfil commitments arising out of loans raised or guarantees granted by it.


3. The Bank shall, in the fields covered by this Article, act in agreement with the competent
authorities or with the bank of issue of the Member State concerned.


Article 24


1. A reserve fund of up to 10 % of the subscribed capital shall be built up progressively. If the
state of the liabilities of the Bank should so justify, the Board of Directors may decide to set aside
additional reserves. Until such time as the reserve fund has been fully built up, it shall be fed by:


(a) interest received on loans granted by the Bank out of sums to be paid up by the Member
States pursuant to Article 5;
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(b) interest received on loans granted by the Bank out of funds derived from repayment of the
loans referred to in (a);


to the extent that this income is not required to meet the obligations of the Bank or to cover its
expenses.


2. The resources of the reserve fund shall be so invested as to be available at any time to meet
the purpose of the fund.


Article 25


1. The Bank shall at all times be entitled to transfer its assets in the currency of one Member
State into the currency of another Member State in order to carry out financial operations
corresponding to the task set out in Article 267 of this Treaty, taking into account the provisions
of Article 23 of this Statute. The Bank shall, as far as possible, avoid making such transfers if it has
cash or liquid assets in the currency required.


2. The Bank may not convert its assets in the currency of a Member State into the currency of
a third country without the agreement of the Member State concerned.


3. The Bank may freely dispose of that part of its capital which is paid up in gold or
convertible currency and of any currency borrowed on markets outside the Community.


4. The Member States undertake to make available to the debtors of the Bank the currency
needed to repay the capital and pay the interest on loans or commission on guarantees granted by
the Bank for projects to be carried out in their territory.


Article 26


If a Member State fails to meet the obligations of membership arising from this Statute, in
particular the obligation to pay its share of the subscribed capital, to grant its special loans or to
service its borrowings, the granting of loans or guarantees to that Member State or its nationals
may be suspended by a decision of the Board of Governors, acting by a qualified majority.


Such decision shall not release either the State or its nationals from their obligations towards the
Bank.


Article 27


1. If the Board of Governors decides to suspend the operations of the Bank, all its activities
shall cease forthwith, except those required to ensure the due realisation, protection and preserva-
tion of its assets and the settlement of its liabilities.
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2. In the event of liquidation, the Board of Governors shall appoint the liquidators and give
them instructions for carrying out the liquidation.


Article 28


1. In each of the Member States, the Bank shall enjoy the most extensive legal capacity
accorded to legal persons under their laws; it may, in particular, acquire or dispose of movable or
immovable property and may be a party to legal proceedings.


[See also Article 9(4) of the Treaty of Amsterdam, which reads as follows:


The European Communities shall enjoy in the territories of the Member States such privileges and immunities as are
necessary for the performance of their tasks under the conditions set out in the Protocol referred to in paragraph 5.


The position shall be the same as regards the European Central Bank, the European Monetary Institute and the
European Investment Bank.]


2. The property of the Bank shall be exempt from all forms of requisition or expropriation.


Article 29


Disputes between the Bank on the one hand, and its creditors, debtors or any other person on the
other, shall be decided by the competent national courts, save where jurisdiction has been conferred
on the Court of Justice.


The Bank shall have an address for service in each Member State. It may, however, in any contract,
specify a particular address for service or provide for arbitration.


The property and assets of the Bank shall not be liable to attachment or to seizure by way of
execution except by decision of a court.


Article 30


1. The Board of Governors may, acting unanimously, decide to establish a European Investment
Fund, which shall have legal personality and financial autonomy, and of which the Bank shall be
a founding member.


2. The Board of Governors shall establish the Statute of the European Investment Fund by
unanimous decision. The Statute shall define, in particular, its objectives, structure, capital, member-
ship, financial resources, means of intervention and auditing arrangements, as well as the relation-
ship between the organs of the Bank and those of the Fund.


3. Notwithstanding the provisions of Article 20(2), the Bank shall be entitled to participate in
the management of the Fund and contribute to its subscribed capital up to the amount determined
by the Board of Governors acting unanimously.
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4. The European Community may become a member of the Fund and contribute to its
subscribed capital. Financial institutions with an interest in the objectives of the Fund may be
invited to become members.


5. The Protocol on the privileges and immunities of the European Communities shall apply to
the Fund, to the members of its organs in the performance of their duties as such and to its staff.


The Fund shall in addition be exempt from any form of taxation or imposition of a like nature on
the occasion of any increase in its capital and from the various formalities which may be connected
therewith in the State where the Fund has its seat. Similarly, its dissolution or liquidation shall not
give rise to any imposition. Finally, the activities of the Fund and of its organs carried out in
accordance with its Statute shall not be subject to any turnover tax.


Those dividends, capital gains or other forms of revenue stemming from the Fund to which the
members, other than the European Community and the Bank, are entitled, shall however remain
subject to the fiscal provisions of the applicable legislation.


6. The Court of Justice shall, within the limits hereinafter laid down, have jurisdiction in
disputes concerning measures adopted by organs of the Fund. Proceedings against such measures
may be instituted by any member of the Fund in its capacity as such or by Member States under
the conditions laid down in Article 230 of this Treaty.


Done at Rome this twenty-fifth day of March in the year one thousand nine hundred and
fifty‑seven.
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Protocol (No 12)


on Italy (1957)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain particular problems relating to Italy,


HAVE AGREED upon the following provisions, which shall be annexed to this Treaty:


THE MEMBER STATES OF THE COMMUNITY


TAKE NOTE of the fact that the Italian Government is carrying out a 10–year programme of
economic expansion designed to rectify the disequilibria in the structure of the Italian economy, in
particular by providing an infrastructure for the less–developed areas in southern Italy and in the
Italian islands and by creating new jobs in order to eliminate unemployment;


RECALL that the principles and objectives of this programme of the Italian Government have been
considered and approved by organisations for international cooperation of which the
Member States are members;


RECOGNISE that it is in their common interest that the objectives of the Italian programme should
be attained;


AGREE, in order to facilitate the accomplishment of this task by the Italian Government, to
recommend to the institutions of the Community that they should employ all the methods and
procedures provided in this Treaty and, in particular, make appropriate use of the resources of the
European Investment Bank and the European Social Fund;


ARE OF THE OPINION that the institutions of the Community should, in applying this Treaty, take
account of the sustained effort to be made by the Italian economy in the coming years and of the
desirability of avoiding dangerous stresses in particular within the balance of payments or the level
of employment, which might jeopardise the application of this Treaty in Italy;


RECOGNISE that in the event of Articles 119 and 120 being applied it will be necessary to take
care that any measures required of the Italian Government do not prejudice the completion of its
programme for economic expansion and for raising the standard of living of the population.


Done at Rome this twenty-fifth day of March in the year one thousand nine hundred
and fifty‑seven.
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Protocol (No 13)


on goods originating in and coming from certain countries and
enjoying special treatment when imported into a Member State


(1957)


THE HIGH CONTRACTING PARTIES


DESIRING to define in greater detail the application of this Treaty to certain goods originating in
and coming from certain countries and enjoying special treatment when imported into a Member
State,


HAVE AGREED upon the following provisions, which shall be annexed to this Treaty:


1. The application of the Treaty establishing the European Economic Community shall not
require any alteration in the customs treatment applicable on 1 January 1958 to imports
into the Benelux countries of goods originating in and coming from Surinam (*) or the
Netherlands Antilles; (**)


2. Goods imported into a Member State and benefiting from the treatment referred to above
shall not be considered to be in free circulation in that State within the meaning of
Article 24 of this Treaty when re-exported to another Member State.


3. Member States shall communicate to the Commission and to the other Member States their
rules governing the special treatment referred to in this Protocol, together with a list of the
goods entitled to such treatment.


They shall also inform the Commission and the other Member States of any changes
subsequently made in those lists or in the treatment.


4. The Commission shall ensure that the application of these rules cannot be prejudicial to
other Member States; to this end it may take any appropriate measures as regards relations
between Member States.


Done at Rome this twenty-fifth day of March in the year one thousand nine hundred and
fifty‑seven.
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(*) The provisions of Part Four of the Treaty were applied to Surinam, by virtue of a Supplementary Act of the Kingdom
of the Netherlands to complete its instrument of ratification, from 1 September 1962 to 16 July 1976.


(**) In accordance with Article 1 of the Convention of 13 November 1962 amending the Treaty establishing the
European Economic Community (OJ L 150, 1.10.1964, p. 2414), the Protocol no longer applies to the Netherlands
Antilles.







Protocol (No 14)


concerning imports into the European Economic Community
of petroleum products refined in the Netherlands Antilles (*)


(1962)


THE HIGH CONTRACTING PARTIES,


BEING DESIROUS of giving fuller details about the system of trade applicable to imports into the
European Economic Community of petroleum products refined in the Netherlands Antilles,


HAVE AGREED on the following provisions to be appended to that Treaty:


Article 1


This Protocol is applicable to petroleum products coming under the Brussels Nomenclature
numbers 27.10, 27.11, 27.12, ex 27.13 (paraffin wax, petroleum or shale wax and paraffin
residues) and 27.14, imported for use in Member States.


Article 2


Member States shall undertake to grant to petroleum products refined in the Netherlands Antilles
the tariff preferences resulting from the association of the latter with the Community, under the
conditions provided for in this Protocol. These provisions shall hold good whatever may be the
rules of origin applied by the Member States.


Article 3


1. When the Commission, at the request of a Member State or on its own initiative, establishes
that imports into the Community of petroleum products refined in the Netherlands Antilles under
the system provided for in Article 2 above are giving rise to real difficulties on the market of one
or more Member States, it shall decide that customs duties on the said imports shall be introduced,
increased or re‑introduced by the Member States in question, to such an extent and for such
a period as may be necessary to meet that situation. The rates of the customs duties thus
introduced, increased or re‑introduced may not exceed the customs duties applicable to third
countries for these same products.


2. The provisions of paragraph 1 can in any case be applied when imports into the
Community of petroleum products refined in the Netherlands Antilles reach two million metric
tons a year.
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3. The Council shall be informed of decisions taken by the Commission in pursuance of
paragraphs 1 and 2, including those directed at rejecting the request of a Member State. The
Council shall, at the request of any Member State, assume responsibility for the matter and may at
any time amend or revoke them by a decision taken by a qualified majority.


Article 4


1. If a Member State considers that imports of petroleum products refined in the
Netherlands Antilles, made either directly or through another Member State under the system
provided for in Article 2 above, are giving rise to real difficulties on its market and that immediate
action is necessary to meet them, it may on its own initiative decide to apply customs duties to
such imports, the rate of which may not exceed those of the customs duties applicable to third
countries in respect of the same products. It shall notify its decision to the Commission which shall
decide within one month whether the measures taken by the State should be maintained or must
be amended or cancelled. The provisions of Article 3(3) shall be applicable to such decision of the
Commission.


2. When the quantities of petroleum products refined in the Netherlands Antilles imported
either directly or through another Member State, under the system provided for in Article 2 above,
into a Member State or States of the European Economic Community exceed during a calendar
year the tonnage shown in the Annex to this Protocol, the measures taken in pursuance of
paragraph 1 by that or those Member States for the current year shall be considered to be justified;
the Commission shall, after assuring itself that the tonnage fixed has been reached, formally record
the measures taken. In such a case the other Member States shall abstain from formally placing the
matter before the Council.


Article 5


If the Community decides to apply quantitative restrictions to petroleum products, no matter
whence they are imported, these restrictions may also be applied to imports of such products from
the Netherlands Antilles. In such a case preferential treatment shall be granted to the
Netherlands Antilles as compared with third countries.


Article 6


1. The provisions of Articles 2 to 5 shall be reviewed by the Council, by unanimous decision,
after consulting the European Parliament and the Commission, when a common definition of
origin for petroleum products from third countries and associated countries is adopted, or when
decisions are taken within the framework of a common commercial policy for the products in
question or when a common energy policy is established.
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2. When such revision is made, however, equivalent preferences must in any case be main-
tained in favour of the Netherlands Antilles in a suitable form and for a minimum quantity of
2½ million metric tons of petroleum products.


3. The Community's commitments in regard to equivalent preferences as mentioned in
paragraph 2 of this Article may, if necessary, be broken down country by country taking into
account the tonnage indicated in the Annex to this Protocol.


Article 7


For the implementation of this Protocol, the Commission is responsible for following the pattern of
imports into the Member States of petroleum products refined in the Netherlands Antilles.
Member States shall communicate to the Commission, which shall see that it is circulated, all
useful information to that end in accordance with the administrative conditions recommended by
it.


Done at Brussels, the thirteenth day of November, one thousand nine hundred and sixty‑two.
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Annex to the Protocol


For the implementation of Article 4(2) of the Protocol concerning imports into the European Economic Community of
petroleum products refined in the Netherlands Antilles, the High Contracting Parties have decided that the quantity of
2 million metric tons of petroleum products from the Antilles shall be allocated among the Member States as follows:


Germany . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 625 000 metric tons


Belgo-Luxembourg Economic Union . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200 000 metric tons


France . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 000 metric tons


Italy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100 000 metric tons


Netherlands . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 000 000 metric tons







Protocol (*) (No 15)


on special arrangements for Greenland (1985)


Article 1


1. The treatment on import into the Community of products subject to the common
organisation of the market in fishery products, originating in Greenland, shall, while complying
with the mechanisms of the common market organisation, involve exemption from customs duties
and charges having equivalent effect and the absence of quantitative restrictions or measures having
equivalent effect if the possibilities for access to Greenland fishing zones granted to the Community
pursuant to an agreement between the Community and the authority responsible for Greenland are
satisfactory to the Community.


2. All measures relating to the import arrangements for such products, including those relating
to the adoption of such measures, shall be adopted in accordance with the procedure laid down in
Article 37 of the Treaty establishing the European Economic Community.


Article 2


The Commission shall make proposals to the Council, which shall act by a qualified majority, for
the transitional measures which it considers necessary, by reason of the entry into force of the new
arrangements, with regard to the maintenance of rights acquired by natural or legal persons during
the period when Greenland was part of the Community and the regularisation of the situation with
regard to financial assistance granted by the Community to Greenland during that period.
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(*) Article 3 of the Greenland Treaty provides that this Protocol, attached to that Treaty, shall be annexed to the Treaty
establishing the European Economic Community (OJ L 29, 1.2.1985).







Protocol (No 16)


on the acquisition of property in Denmark (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain particular problems relating to Denmark,


HAVE AGREED upon the following provision, which shall be annexed to the Treaty establishing the
European Community:


Notwithstanding the provisions of this Treaty, Denmark may maintain the existing legislation on
the acquisition of second homes.
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Protocol (No 17)


on Article 141 of the Treaty establishing the European Com-
munity (1992)


THE HIGH CONTRACTING PARTIES,


HAVE AGREED upon the following provision, which shall be annexed to the Treaty establishing the
European Community:


For the purposes of Article 141 of this Treaty, benefits under occupational social security schemes
shall not be considered as remuneration if and in so far as they are attributable to periods of
employment prior to 17 May 1990, except in the case of workers or those claiming under them
who have before that date initiated legal proceedings or introduced an equivalent claim under the
applicable national law.







Protocol (No 18)


on the Statute of the European System of Central Banks and of
the European Central Bank (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to lay down the Statute of the European System of Central Banks and of the European
Central Bank provided for in Article 8 of the Treaty establishing the European Community,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community.


CHAPTER I


CONSTITUTION OF THE ESCB


Article 1


The European System of Central Banks


1.1. The European System of Central Banks (ESCB) and the European Central Bank (ECB) shall
be established in accordance with Article 8 of this Treaty; they shall perform their tasks and carry
on their activities in accordance with the provisions of this Treaty and of this Statute.


1.2. In accordance with Article 107(1) of this Treaty, the ESCB shall be composed of the ECB
and of the central banks of the Member States (‘national central banks’). The Institut monétaire
luxembourgeois will be the central bank of Luxembourg.


CHAPTER II


OBJECTIVES AND TASKS OF THE ESCB


Article 2


Objectives


In accordance with Article 105(1) of this Treaty, the primary objective of the ESCB shall be to
maintain price stability. Without prejudice to the objective of price stability, it shall support the
general economic policies in the Community with a view to contributing to the achievement of the
objectives of the Community as laid down in Article 2 of this Treaty. The ESCB shall act in
accordance with the principle of an open market economy with free competition, favouring an
efficient allocation of resources, and in compliance with the principles set out in Article 4 of this
Treaty.
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Article 3


Tasks


3.1. In accordance with Article 105(2) of this Treaty, the basic tasks to be carried out through
the ESCB shall be:


— to define and implement the monetary policy of the Community;


— to conduct foreign-exchange operations consistent with the provisions of Article 111 of this
Treaty;


— to hold and manage the official foreign reserves of the Member States;


— to promote the smooth operation of payment systems.


3.2. In accordance with Article 105(3) of this Treaty, the third indent of Article 3.1 shall be
without prejudice to the holding and management by the governments of Member States of
foreign-exchange working balances.


3.3. In accordance with Article 105(5) of this Treaty, the ESCB shall contribute to the smooth
conduct of policies pursued by the competent authorities relating to the prudential supervision of
credit institutions and the stability of the financial system.


Article 4


Advisory functions


In accordance with Article 105(4) of this Treaty:


(a) the ECB shall be consulted:


— on any proposed Community act in its fields of competence;


— by national authorities regarding any draft legislative provision in its fields of compe-
tence, but within the limits and under the conditions set out by the Council in
accordance with the procedure laid down in Article 42;


(b) the ECB may submit opinions to the appropriate Community institutions or bodies or to
national authorities on matters in its fields of competence.
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Article 5


Collection of statistical information


5.1. In order to undertake the tasks of the ESCB, the ECB, assisted by the national central
banks, shall collect the necessary statistical information either from the competent national
authorities or directly from economic agents. For these purposes it shall cooperate with the
Community institutions or bodies and with the competent authorities of the Member States or
third countries and with international organisations.


5.2. The national central banks shall carry out, to the extent possible, the tasks described in
Article 5.1.


5.3. The ECB shall contribute to the harmonisation, where necessary, of the rules and practices
governing the collection, compilation and distribution of statistics in the areas within its fields of
competence.


5.4. The Council, in accordance with the procedure laid down in Article 42, shall define the
natural and legal persons subject to reporting requirements, the confidentiality regime and the
appropriate provisions for enforcement.


Article 6


International cooperation


6.1. In the field of international cooperation involving the tasks entrusted to the ESCB, the ECB
shall decide how the ESCB shall be represented.


6.2. The ECB and, subject to its approval, the national central banks may participate in
international monetary institutions.


6.3. Articles 6.1 and 6.2 shall be without prejudice to Article 111(4) of this Treaty.


CHAPTER III


ORGANISATION OF THE ESCB


Article 7


Independence


In accordance with Article 108 of this Treaty, when exercising the powers and carrying out the
tasks and duties conferred upon them by this Treaty and this Statute, neither the ECB, nor
a national central bank, nor any member of their decision-making bodies shall seek or take
instructions from Community institutions or bodies, from any government of a Member State or
from any other body. The Community institutions and bodies and the governments of the Member
States undertake to respect this principle and not to seek to influence the members of the decision-
making bodies of the ECB or of the national central banks in the performance of their tasks.
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Article 8


General principle


The ESCB shall be governed by the decision-making bodies of the ECB.


Article 9


The European Central Bank


9.1. The ECB which, in accordance with Article 107(2) of this Treaty, shall have legal
personality, shall enjoy in each of the Member States the most extensive legal capacity accorded
to legal persons under its law; it may, in particular, acquire or dispose of movable and immovable
property and may be a party to legal proceedings.


9.2. The ECB shall ensure that the tasks conferred upon the ESCB under Article 105(2), (3) and
(5) of this Treaty are implemented either by its own activities pursuant to this Statute or through
the national central banks pursuant to Articles 12.1 and 14.


9.3. In accordance with Article 107(3) of this Treaty, the decision making bodies of the ECB
shall be the Governing Council and the Executive Board.


Article 10


The Governing Council


10.1. In accordance with Article 112(1) of this Treaty, the Governing Council shall comprise
the members of the Executive Board of the ECB and the governors of the national central banks.


10.2. Each member of the Governing Council shall have one vote. As from the date on which
the number of members of the Governing Council exceeds 21, each member of the Executive
Board shall have one vote and the number of governors with a voting right shall be 15. The latter
voting rights shall be assigned and shall rotate as follows:


— as from the date on which the number of governors exceeds 15, until it reaches 22, the
governors shall be allocated to two groups, according to a ranking of the size of the share of
their national central bank's Member State in the aggregate gross domestic product at market
prices and in the total aggregated balance sheet of the monetary financial institutions of the
Member States which have adopted the euro. The shares in the aggregate gross domestic
product at market prices and in the total aggregated balance sheet of the monetary financial
institutions shall be assigned weights of 5/6 and 1/6, respectively. The first group shall be
composed of five governors and the second group of the remaining governors. The frequency
of voting rights of the governors allocated to the first group shall not be lower than the
frequency of voting rights of those of the second group. Subject to the previous sentence, the
first group shall be assigned four voting rights and the second group eleven voting rights;
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— as from the date on which the number of governors reaches 22, the governors shall be
allocated to three groups according to a ranking based on the above criteria. The first group
shall be composed of five governors and shall be assigned four voting rights. The second
group shall be composed of half of the total number of governors, with any fraction rounded
up to the nearest integer, and shall be assigned eight voting rights. The third group shall be
composed of the remaining governors and shall be assigned three voting rights;


— within each group, the governors shall have their voting rights for equal amounts of time;


— for the calculation of the shares in the aggregate gross domestic product at market prices
Article 29.2 shall apply. The total aggregated balance sheet of the monetary financial
institutions shall be calculated in accordance with the statistical framework applying in the
European Community at the time of the calculation;


— whenever the aggregate gross domestic product at market prices is adjusted in accordance with
Article 29.3, or whenever the number of governors increases, the size and/or composition of
the groups shall be adjusted in accordance with the above principles;


— the Governing Council, acting by a two-thirds majority of all its members, with and without
a voting right, shall take all measures necessary for the implementation of the above principles
and may decide to postpone the start of the rotation system until the date on which the
number of governors exceeds 18.


The right to vote shall be exercised in person. By way of derogation from this rule, the Rules of
Procedure referred to in Article 12.3 may lay down that members of the Governing Council may
cast their vote by means of teleconferencing. These rules shall also provide that a member of the
Governing Council who is prevented from attending meetings of the Governing Council for
a prolonged period may appoint an alternate as a member of the Governing Council.


The provisions of the previous paragraphs are without prejudice to the voting rights of all members
of the Governing Council, with and without a voting right, under Articles 10.3, 10.6 and 41.2.


Save as otherwise provided for in this Statute, the Governing Council shall act by a simple majority
of the members having a voting right. In the event of a tie, the President shall have the casting
vote.


In order for the Governing Council to vote, there shall be a quorum of two-thirds of the members
having a voting right. If the quorum is not met, the President may convene an extraordinary
meeting at which decisions may be taken without regard to the quorum.
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10.3. For any decisions to be taken under Articles 28, 29, 30, 32, 33 and 51, the votes in the
Governing Council shall be weighted according to the national central banks' shares in the
subscribed capital of the ECB. The weights of the votes of the members of the Executive Board
shall be zero. A decision requiring a qualified majority shall be adopted if the votes cast in favour
represent at least two thirds of the subscribed capital of the ECB and represent at least half of the
shareholders. If a Governor is unable to be present, he may nominate an alternate to cast his
weighted vote.


10.4. The proceedings of the meetings shall be confidential. The Governing Council may decide
to make the outcome of its deliberations public.


10.5. The Governing Council shall meet at least 10 times a year.


10.6. Article 10.2 may be amended by the Council meeting in the composition of the Heads
of State or Government, acting unanimously either on a recommendation from the ECB and after
consulting the European Parliament and the Commission, or on a recommendation from the
Commission and after consulting the European Parliament and the ECB. The Council shall
recommend such amendments to the Member States for adoption. These amendments shall enter
into force after having been ratified by all the Member States in accordance with their respective
constitutional requirements.


A recommendation made by the ECB under this paragraph shall require a decision by the
Governing Council acting unanimously.


Article 11


The Executive Board


11.1. In accordance with Article 112(2)(a) of this Treaty, the Executive Board shall comprise
the President, the Vice-President and four other members.


The members shall perform their duties on a full-time basis. No member shall engage in any
occupation, whether gainful or not, unless exemption is exceptionally granted by the Governing
Council.


11.2. In accordance with Article 112(2)(b) of this Treaty, the President, the Vice-President and
the other members of the Executive Board shall be appointed from among persons of recognised
standing and professional experience in monetary or banking matters by common accord of the
governments of the Member States at the level of the Heads of State or Government, on
a recommendation from the Council after it has consulted the European Parliament and the
Governing Council.


Their term of office shall be eight years and shall not be renewable.
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Only nationals of Member States may be members of the Executive Board.


11.3. The terms and conditions of employment of the members of the Executive Board, in
particular their salaries, pensions and other social security benefits shall be the subject of contracts
with the ECB and shall be fixed by the Governing Council on a proposal from a Committee
comprising three members appointed by the Governing Council and three members appointed by
the Council. The members of the Executive Board shall not have the right to vote on matters
referred to in this paragraph.


11.4. If a member of the Executive Board no longer fulfils the conditions required for the
performance of his duties or if he has been guilty of serious misconduct, the Court of Justice may,
on application by the Governing Council or the Executive Board, compulsorily retire him.


11.5. Each member of the Executive Board present in person shall have the right to vote and
shall have, for that purpose, one vote. Save as otherwise provided, the Executive Board shall act by
a simple majority of the votes cast. In the event of a tie, the President shall have the casting vote.
The voting arrangements shall be specified in the Rules of Procedure referred to in Article 12.3.


11.6. The Executive Board shall be responsible for the current business of the ECB.


11.7. Any vacancy on the Executive Board shall be filled by the appointment of a new member
in accordance with Article 11.2.


Article 12


Responsibilities of the decision-making bodies


12.1. The Governing Council shall adopt the guidelines and take the decisions necessary to
ensure the performance of the tasks entrusted to the ESCB under this Treaty and this Statute. The
Governing Council shall formulate the monetary policy of the Community including, as appro-
priate, decisions relating to intermediate monetary objectives, key interest rates and the supply of
reserves in the ESCB, and shall establish the necessary guidelines for their implementation.


The Executive Board shall implement monetary policy in accordance with the guidelines and
decisions laid down by the Governing Council. In doing so the Executive Board shall give the
necessary instructions to national central banks. In addition the Executive Board may have certain
powers delegated to it where the Governing Council so decides.


To the extent deemed possible and appropriate and without prejudice to the provisions of this
Article, the ECB shall have recourse to the national central banks to carry out operations which
form part of the tasks of the ESCB.
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12.2. The Executive Board shall have responsibility for the preparation of meetings of the
Governing Council.


12.3. The Governing Council shall adopt Rules of Procedure which determine the internal
organisation of the ECB and its decision-making bodies.


12.4. The Governing Council shall exercise the advisory functions referred to in Article 4.


12.5. The Governing Council shall take the decisions referred to in Article 6.


Article 13


The President


13.1. The President or, in his absence, the Vice-President shall chair the Governing Council and
the Executive Board of the ECB.


13.2. Without prejudice to Article 39, the President or his nominee shall represent the ECB
externally.


Article 14


National central banks


14.1. In accordance with Article 109 of this Treaty, each Member State shall ensure, at the
latest at the date of the establishment of the ESCB, that its national legislation, including the
statutes of its national central bank, is compatible with this Treaty and this Statute.


14.2. The statutes of the national central banks shall, in particular, provide that the term of
office of a Governor of a national central bank shall be no less than five years.


A Governor may be relieved from office only if he no longer fulfils the conditions required for the
performance of his duties or if he has been guilty of serious misconduct. A decision to this effect
may be referred to the Court of Justice by the Governor concerned or the Governing Council on
grounds of infringement of this Treaty or of any rule of law relating to its application. Such
proceedings shall be instituted within two months of the publication of the decision or of its
notification to the plaintiff or, in the absence thereof, of the day on which it came to the
knowledge of the latter, as the case may be.
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14.3. The national central banks are an integral part of the ESCB and shall act in accordance
with the guidelines and instructions of the ECB. The Governing Council shall take the necessary
steps to ensure compliance with the guidelines and instructions of the ECB, and shall require that
any necessary information be given to it.


14.4. National central banks may perform functions other than those specified in this Statute
unless the Governing Council finds, by a majority of two thirds of the votes cast, that these
interfere with the objectives and tasks of the ESCB. Such functions shall be performed on the
responsibility and liability of national central banks and shall not be regarded as being part of the
functions of the ESCB.


Article 15


Reporting commitments


15.1. The ECB shall draw up and publish reports on the activities of the ESCB at least
quarterly.


15.2. A consolidated financial statement of the ESCB shall be published each week.


15.3. In accordance with Article 113(3) of this Treaty, the ECB shall address an annual report
on the activities of the ESCB and on the monetary policy of both the previous and the current year
to the European Parliament, the Council and the Commission, and also to the European Council.


15.4. The reports and statements referred to in this Article shall be made available to interested
parties free of charge.


Article 16


Banknotes


In accordance with Article 106(1) of this Treaty, the Governing Council shall have the exclusive
right to authorise the issue of banknotes within the Community. The ECB and the national central
banks may issue such notes. The banknotes issued by the ECB and the national central banks shall
be the only such notes to have the status of legal tender within the Community.


The ECB shall respect as far as possible existing practices regarding the issue and design of
banknotes.
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CHAPTER IV


MONETARY FUNCTIONS AND OPERATIONS OF THE ESCB


Article 17


Accounts with the ECB and the national central banks


In order to conduct their operations, the ECB and the national central banks may open accounts
for credit institutions, public entities and other market participants and accept assets, including
book entry securities, as collateral.


Article 18


Open market and credit operations


18.1. In order to achieve the objectives of the ESCB and to carry out its tasks, the ECB and the
national central banks may:


— operate in the financial markets by buying and selling outright (spot and forward) or under
repurchase agreement and by lending or borrowing claims and marketable instruments,
whether in Community or in non-Community currencies, as well as precious metals;


— conduct credit operations with credit institutions and other market participants, with lending
being based on adequate collateral.


18.2. The ECB shall establish general principles for open market and credit operations carried
out by itself or the national central banks, including for the announcement of conditions under
which they stand ready to enter into such transactions.


Article 19


Minimum reserves


19.1. Subject to Article 2, the ECB may require credit institutions established in Member States
to hold minimum reserve on accounts with the ECB and national central banks in pursuance of
monetary policy objectives. Regulations concerning the calculation and determination of the
required minimum reserves may be established by the Governing Council. In cases of non-
compliance the ECB shall be entitled to levy penalty interest and to impose other sanctions with
comparable effect.
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19.2. For the application of this Article, the Council shall, in accordance with the procedure
laid down in Article 42, define the basis for minimum reserves and the maximum permissible
ratios between those reserves and their basis, as well as the appropriate sanctions in cases of non-
compliance.


Article 20


Other instruments of monetary control


The Governing Council may, by a majority of two thirds of the votes cast, decide upon the use of
such other operational methods of monetary control as it sees fit, respecting Article 2.


The Council shall, in accordance with the procedure laid down in Article 42, define the scope of
such methods if they impose obligations on third parties.


Article 21


Operations with public entities


21.1. In accordance with Article 101 of this Treaty, overdrafts or any other type of credit
facility with the ECB or with the national central banks in favour of Community institutions or
bodies, central governments, regional, local or other public authorities, other bodies governed by
public law, or public undertakings of Member States shall be prohibited, as shall the purchase
directly from them by the ECB or national central banks of debt instruments.


21.2. The ECB and national central banks may act as fiscal agents for the entities referred to in
Article 21.1.


21.3. The provisions of this Article shall not apply to publicly owned credit institutions which,
in the context of the supply of reserves by central banks, shall be given the same treatment by
national central banks and the ECB as private credit institutions.


Article 22


Clearing and payment systems


The ECB and national central banks may provide facilities, and the ECB may make regulations, to
ensure efficient and sound clearing and payment systems within the Community and with other
countries.
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Article 23


External operations


The ECB and national central banks may:


— establish relations with central banks and financial institutions in other countries and, where
appropriate, with international organisations;


— acquire and sell spot and forward all types of foreign exchange assets and precious metals; the
term ‘foreign exchange asset’ shall include securities and all other assets in the currency of any
country or units of account and in whatever form held;


— hold and manage the assets referred to in this Article;


— conduct all types of banking transactions in relations with third countries and international
organisations, including borrowing and lending operations.


Article 24


Other operations


In addition to operations arising from their tasks, the ECB and national central banks may enter
into operations for their administrative purposes or for their staff.


CHAPTER V


PRUDENTIAL SUPERVISION


Article 25


Prudential supervision


25.1. The ECB may offer advice to and be consulted by the Council, the Commission and the
competent authorities of the Member States on the scope and implementation of Community
legislation relating to the prudential supervision of credit institutions and to the stability of the
financial system.


25.2. In accordance with any decision of the Council under Article 105(6) of this Treaty, the
ECB may perform specific tasks concerning policies relating to the prudential supervision of credit
institutions and other financial institutions with the exception of insurance undertakings.
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CHAPTER VI


FINANCIAL PROVISIONS OF THE ESCB


Article 26


Financial accounts


26.1. The financial year of the ECB and national central banks shall begin on the first day of
January and end on the last day of December.


26.2. The annual accounts of the ECB shall be drawn up by the Executive Board, in accordance
with the principles established by the Governing Council. The accounts shall be approved by the
Governing Council and shall thereafter be published.


26.3. For analytical and operational purposes, the Executive Board shall draw up a consolidated
balance sheet of the ESCB, comprising those assets and liabilities of the national central banks that
fall within the ESCB.


26.4. For the application of this Article, the Governing Council shall establish the necessary
rules for standardizing the accounting and reporting of operations undertaken by the national
central banks.


Article 27


Auditing


27.1. The accounts of the ECB and national central banks shall be audited by independent
external auditors recommended by the Governing Council and approved by the Council. The
auditors shall have full power to examine all books and accounts of the ECB and national central
banks and obtain full information about their transactions.


27.2. The provisions of Article 248 of this Treaty shall only apply to an examination of the
operational efficiency of the management of the ECB.


Article 28


Capital of the ECB


28.1. The capital of the ECB, which shall become operational upon its establishment, shall be
ECU 5 000 million. The capital may be increased by such amounts as may be decided by the
Governing Council acting by the qualified majority provided for in Article 10.3, within the limits
and under the conditions set by the Council under the procedure laid down in Article 42.
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28.2. The national central banks shall be the sole subscribers to and holders of the capital of
the ECB. The subscription of capital shall be according to the key established in accordance with
Article 29.


28.3. The Governing Council, acting by the qualified majority provided for in Article 10.3,
shall determine the extent to which and the form in which the capital shall be paid up.


28.4. Subject to Article 28.5, the shares of the national central banks in the subscribed capital
of the ECB may not be transferred, pledged or attached.


28.5. If the key referred to in Article 29 is adjusted, the national central banks shall transfer
among themselves capital shares to the extent necessary to ensure that the distribution of capital
shares corresponds to the adjusted key. The Governing Council shall determine the terms and
conditions of such transfers.


Article 29


Key for capital subscription


29.1. When in accordance with the procedure referred to in Article 123(1) of this Treaty the
ESCB and the ECB have been established, the key for subscription of the ECB's capital shall be
established. Each national central bank shall be assigned a weighting in this key which shall be
equal to the sum of:


— 50 % of the share of its respective Member State in the population of the Community in the
penultimate year preceding the establishment of the ESCB;


— 50 % of the share of its respective Member State in the gross domestic product at market
prices of the Community as recorded in the last five years preceding the penultimate year
before the establishment of the ESCB.


The percentages shall be rounded up to the nearest multiple of 0.05 percentage points.


29.2. The statistical data to be used for the application of this Article shall be provided by the
Commission in accordance with the rules adopted by the Council under the procedure provided for
in Article 42.


29.3. The weightings assigned to the national central banks shall be adjusted every five years
after the establishment of the ESCB by analogy with the provisions laid down in Article 29.1. The
adjusted key shall apply with effect from the first day of the following year.


29.4. The Governing Council shall take all other measures necessary for the application of this
Article.
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Article 30


Transfer of foreign reserve assets to the ECB


30.1. Without prejudice to Article 28, the ECB shall be provided by the national central banks
with foreign reserve assets, other than Member States' currencies, ECUs, IMF reserve positions and
SDRs, up to an amount equivalent to ECU 50 000 million. The Governing Council shall decide
upon the proportion to be called up by the ECB following its establishment and the amounts called
up at later dates. The ECB shall have the full right to hold and manage the foreign reserves that are
transferred to it and to use them for the purposes set out in this Statute.


30.2. The contributions of each national central bank shall be fixed in proportion to its share
in the subscribed capital of the ECB.


30.3. Each national central bank shall be credited by the ECB with a claim equivalent to its
contribution. The Governing Council shall determine the denomination and remuneration of such
claims.


30.4. Further calls of foreign reserve assets beyond the limit set in Article 30.1 may be effected
by the ECB, in accordance with Article 30.2, within the limits and under the conditions set by the
Council in accordance with the procedure laid down in Article 42.


30.5. The ECB may hold and manage IMF reserve positions and SDRs and provide for the
pooling of such assets.


30.6. The Governing Council shall take all other measures necessary for the application of this
Article.


Article 31


Foreign reserve assets held by national central banks


31.1. The national central banks shall be allowed to perform transactions in fulfilment of their
obligations towards international organisations in accordance with Article 23.


31.2. All other operations in foreign reserve assets remaining with the national central banks
after the transfers referred to in Article 30, and Members States' transactions with their foreign
exchange working balances shall, above a certain limit to be established within the framework of
Article 31.3, be subject to approval by the ECB in order to ensure consistency with the exchange
rate and monetary policies of the Community.
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31.3. The Governing Council shall issue guidelines with a view to facilitating such operations.


Article 32


Allocation of monetary income of national central banks


32.1. The income accruing to the national central banks in the performance of the ESCB's
monetary policy function (hereinafter referred to as ‘monetary income’) shall be allocated at the end
of each financial year in accordance with the provisions of this Article.


32.2. Subject to Article 32.3, the amount of each national central bank's monetary income
shall be equal to its annual income derived from its assets held against notes in circulation and
deposit liabilities to credit institutions. These assets shall be earmarked by national central banks in
accordance with guidelines to be established by the Governing Council.


32.3. If, after the start of the third stage, the balance sheet structures of the national central
banks do not, in the judgment of the Governing Council, permit the application of Article 32.2,
the Governing Council, acting by a qualified majority, may decide that, by way of derogation from
Article 32.2, monetary income shall be measured according to an alternative method for a period
of not more than five years.


32.4. The amount of each national central bank's monetary income shall be reduced by an
amount equivalent to any interest paid by that central bank on its deposit liabilities to credit
institutions in accordance with Article 19.


The Governing Council may decide that national central banks shall be indemnified against costs
incurred in connection with the issue of banknotes or in exceptional circumstances for specific
losses arising from monetary policy operations undertaken for the ESCB. Indemnification shall be
in a form deemed appropriate in the judgment of the Governing Council; these amounts may be
offset against the national central banks' monetary income.


32.5. The sum of the national central banks' monetary income shall be allocated to the
national central banks in proportion to their paid up shares in the capital of the ECB, subject to
any decision taken by the Governing Council pursuant to Article 33.2.


32.6. The clearing and settlement of the balances arising from the allocation of monetary
income shall be carried out by the ECB in accordance with guidelines established by the Governing
Council.
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32.7. The Governing Council shall take all other measures necessary for the application of this
Article.


Article 33


Allocation of net profits and losses of the ECB


33.1. The net profit of the ECB shall be transferred in the following order:


(a) an amount to be determined by the Governing Council, which may not exceed 20 % of the
net profit, shall be transferred to the general reserve fund subject to a limit equal to 100 % of
the capital;


(b) the remaining net profit shall be distributed to the shareholders of the ECB in proportion to
their paid-up shares.


33.2. In the event of a loss incurred by the ECB, the shortfall may be offset against the general
reserve fund of the ECB and, if necessary, following a decision by the Governing Council, against
the monetary income of the relevant financial year in proportion and up to the amounts allocated
to the national central banks in accordance with Article 32.5.


CHAPTER VII


GENERAL PROVISIONS


Article 34


Legal acts


34.1. In accordance with Article 110 of this Treaty, the ECB shall:


— make regulations to the extent necessary to implement the tasks defined in Article 3.1,
first indent, Articles 19.1, 22 or 25.2 and in cases which shall be laid down in the acts of the
Council referred to in Article 42;


— take decisions necessary for carrying out the tasks entrusted to the ESCB under this Treaty and
this Statute;


— make recommendations and deliver opinions.


34.2. A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.


Recommendations and opinions shall have no binding force.
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A decision shall be binding in its entirety upon those to whom it is addressed.


Articles 253, 254 and 256 of this Treaty shall apply to regulations and decisions adopted by the
ECB.


The ECB may decide to publish its decisions, recommendations and opinions.


34.3. Within the limits and under the conditions adopted by the Council under the procedure
laid down in Article 42, the ECB shall be entitled to impose fines or periodic penalty payments on
undertakings for failure to comply with obligations under its regulations and decisions.


Article 35


Judicial control and related matters


35.1. The acts or omissions of the ECB shall be open to review or interpretation by the Court
of Justice in the cases and under the conditions laid down in this Treaty. The ECB may institute
proceedings in the cases and under the conditions laid down in this Treaty.


35.2. Disputes between the ECB, on the one hand, and its creditors, debtors or any other
person, on the other, shall be decided by the competent national courts, save where jurisdiction has
been conferred upon the Court of Justice.


35.3. The ECB shall be subject to the liability regime provided for in Article 288 of this Treaty.
The national central banks shall be liable according to their respective national laws.


35.4. The Court of Justice shall have jurisdiction to give judgment pursuant to any arbitration
clause contained in a contract concluded by or on behalf of the ECB, whether that contract be
governed by public or private law.


35.5. A decision of the ECB to bring an action before the Court of Justice shall be taken by the
Governing Council.


35.6. The Court of Justice shall have jurisdiction in disputes concerning the fulfilment by
a national central bank of obligations under this Statute. If the ECB considers that a national
central bank has failed to fulfil an obligation under this Statute, it shall deliver a reasoned opinion
on the matter after giving the national central bank concerned the opportunity to submit its
observations. If the national central bank concerned does not comply with the opinion within the
period laid down by the ECB, the latter may bring the matter before the Court of Justice.
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Article 36


Staff


36.1. The Governing Council, on a proposal from the Executive Board, shall lay down the
conditions of employment of the staff of the ECB.


36.2. The Court of Justice shall have jurisdiction in any dispute between the ECB and its
servants within the limits and under the conditions laid down in the conditions of employment.


Article 37


Seat


Before the end of 1992, the decision as to where the seat of the ECB will be established shall be
taken by common accord of the governments of the Member States at the level of Heads of State
or Government.


Article 38


Professional secrecy


38.1. Members of the governing bodies and the staff of the ECB and the national central banks
shall be required, even after their duties have ceased, not to disclose information of the kind
covered by the obligation of professional secrecy.


38.2. Persons having access to data covered by Community legislation imposing an obligation
of secrecy shall be subject to such legislation.


Article 39


Signatories


The ECB shall be legally committed to third parties by the President or by two members of the
Executive Board or by the signatures of two members of the staff of the ECB who have been duly
authorised by the President to sign on behalf of the ECB.
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Article 40


Privileges and immunities


The ECB shall enjoy in the territories of the Member States such privileges and immunities as are
necessary for the performance of its tasks, under the conditions laid down in the Protocol on the
privileges and immunities of the European Communities.


CHAPTER VIII


AMENDMENT OF THE STATUTE AND COMPLEMENTARY LEGISLATION


Article 41


Simplified amendment procedure


41.1. In accordance with Article 107(5) of this Treaty, Articles 5.1, 5.2, 5.3, 17, 18, 19.1, 22,
23, 24, 26, 32.2, 32.3, 32.4, 32.6, 33.1(a) and 36 of this Statute may be amended by the Council,
acting either by a qualified majority on a recommendation from the ECB and after consulting the
Commission, or unanimously on a proposal from the Commission and after consulting the ECB. In
either case the assent of the European Parliament shall be required.


41.2. A recommendation made by the ECB under this Article shall require a unanimous
decision by the Governing Council.


Article 42


Complementary legislation


In accordance with Article 107(6) of this Treaty, immediately after the decision on the date for the
beginning of the third stage, the Council, acting by a qualified majority either on a proposal from
the Commission and after consulting the European Parliament and the ECB or on
a recommendation from the ECB and after consulting the European Parliament and the Commis-
sion, shall adopt the provisions referred to in Articles 4, 5.4, 19.2, 20, 28.1, 29.2, 30.4 and 34.3
of this Statute.


CHAPTER IX


TRANSITIONAL AND OTHER PROVISIONS FOR THE ESCB


Article 43


General provisions


43.1. A derogation as referred to in Article 122(1) of this Treaty shall entail that the following
Articles of this Statute shall not confer any rights or impose any obligations on the Member State
concerned: 3, 6, 9.2, 12.1, 14.3, 16, 18, 19, 20, 22, 23, 26.2, 27, 30, 31, 32, 33, 34, 50 and 52.
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43.2. The central banks of Member States with a derogation as specified in Article 122(1) of
this Treaty shall retain their powers in the field of monetary policy according to national law.


43.3. In accordance with Article 122(4) of this Treaty, ‘Member States’ shall be read as
‘Member States without a derogation’ in the following Articles of this Statute: 3, 11.2, 19, 34.2
and 50.


43.4. ‘National central banks’ shall be read as ‘central banks of Member States without
a derogation’ in the following Articles of this Statute: 9.2, 10.1, 10.3, 12.1, 16, 17, 18, 22, 23,
27, 30, 31, 32, 33.2 and 52.


43.5. ‘Shareholders’ shall be read as ‘central banks of Member States without a derogation’ in
Articles 10.3 and 33.1.


43.6. ‘Subscribed capital of the ECB’ shall be read as ‘capital of the ECB subscribed by the
central banks of Member States without a derogation’ in Articles 10.3 and 30.2.


Article 44


Transitional tasks of the ECB


The ECB shall take over those tasks of the EMI which, because of the derogations of one or more
Member States, still have to be performed in the third stage.


The ECB shall give advice in the preparations for the abrogation of the derogations specified in
Article 122 of this Treaty.


Article 45


The General Council of the ECB


45.1. Without prejudice to Article 107(3) of this Treaty, the General Council shall be
constituted as a third decision-making body of the ECB.


45.2. The General Council shall comprise the President and Vice-President of the ECB and the
Governors of the national central banks. The other members of the Executive Board may
participate, without having the right to vote, in meetings of the General Council.


45.3. The responsibilities of the General Council are listed in full in Article 47 of this Statute.
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Article 46


Rules of Procedure of the General Council


46.1. The President or, in his absence, the Vice-President of the ECB shall chair the General
Council of the ECB.


46.2. The President of the Council and a Member of the Commission may participate, without
having the right to vote, in meetings of the General Council.


46.3. The President shall prepare the meetings of the General Council.


46.4. By way of derogation from Article 12.3, the General Council shall adopt its Rules of
Procedure.


46.5. The Secretariat of the General Council shall be provided by the ECB.


Article 47


Responsibilities of the General Council


47.1. The General Council shall:


— perform the tasks referred to in Article 44;


— contribute to the advisory functions referred to in Articles 4 and 25.1.


47.2. The General Council shall contribute to:


— the collection of statistical information as referred to in Article 5;


— the reporting activities of the ECB as referred to in Article 15;


— the establishment of the necessary rules for the application of Article 26 as referred to in
Article 26.4;


— the taking of all other measures necessary for the application of Article 29 as referred to in
Article 29.4;


— the laying down of the conditions of employment of the staff of the ECB as referred to in
Article 36.
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47.3. The General Council shall contribute to the necessary preparations for irrevocably fixing
the exchange rates of the currencies of Member States with a derogation against the currencies, or
the single currency, of the Member States without a derogation, as referred to in Article 123(5) of
this Treaty.


47.4. The General Council shall be informed by the President of the ECB of decisions of the
Governing Council.


Article 48


Transitional provisions for the capital of the ECB


In accordance with Article 29.1 each national central bank shall be assigned a weighting in the key
for subscription of the ECB's capital. By way of derogation from Article 28.3, central banks of
Member States with a derogation shall not pay up their subscribed capital unless the General
Council, acting by a majority representing at least two thirds of the subscribed capital of the ECB
and at least half of the shareholders, decides that a minimal percentage has to be paid up as
a contribution to the operational costs of the ECB.


Article 49


Deferred payment of capital, reserves and provisions of the ECB


49.1. The central bank of a Member State whose derogation has been abrogated shall pay up
its subscribed share of the capital of the ECB to the same extent as the central banks of other
Member States without a derogation, and shall transfer to the ECB foreign reserve assets in
accordance with Article 30.1. The sum to be transferred shall be determined by multiplying the
ECU value at current exchange rates of the foreign reserve assets which have already been
transferred to the ECB in accordance with Article 30.1, by the ratio between the number of shares
subscribed by the national central bank concerned and the number of shares already paid up by
the other national central banks.


49.2. In addition to the payment to be made in accordance with Article 49.1, the central bank
concerned shall contribute to the reserves of the ECB, to those provisions equivalent to reserves,
and to the amount still to be appropriated to the reserves and provisions corresponding to the
balance of the profit and loss account as at 31 December of the year prior to the abrogation of
the derogation. The sum to be contributed shall be determined by multiplying the amount of the
reserves, as defined above and as stated in the approved balance sheet of the ECB, by the ratio
between the number of shares subscribed by the central bank concerned and the number of shares
already paid up by the other central banks.
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49.3. (1) Upon one or more countries becoming Member States and their respective national
central banks becoming part of the ESCB, the subscribed capital of the ECB and the limit on the
amount of foreign reserve assets that may be transferred to the ECB shall be automatically
increased. The increase shall be determined by multiplying the respective amounts then prevailing
by the ratio, within the expanded capital key, between the weighting of the entering national
central banks concerned and the weighting of the national central banks already members of the
ESCB. Each national central bank's weighting in the capital key shall be calculated by analogy with
Article 29.1 and in compliance with Article 29.2. The reference periods to be used for the
statistical data shall be identical to those applied for the latest quinquennial adjustment of the
weightings under Article 29.3.


Article 50


Initial appointment of the members of the Executive Board


When the Executive Board of the ECB is being established, the President, the Vice-President and the
other members of the Executive Board shall be appointed by common accord of the governments
of the Member States at the level of Heads of State or Government, on a recommendation from
the Council and after consulting the European Parliament and the Council of the EMI. The
President of the Executive Board shall be appointed for eight years. By way of derogation from
Article 11.2, the Vice-President shall be appointed for four years and the other members of the
Executive Board for terms of office of between five and eight years. No term of office shall be
renewable. The number of members of the Executive Board may be smaller than provided for in
Article 11.1, but in no circumstance shall it be less than four.


Article 51


Derogation from Article 32


51.1. If, after the start of the third stage, the Governing Council decides that the application of
Article 32 results in significant changes in national central banks' relative income positions, the
amount of income to be allocated pursuant to Article 32 shall be reduced by a uniform percentage
which shall not exceed 60 % in the first financial year after the start of the third stage and which
shall decrease by at least 12 percentage points in each subsequent financial year.


51.2. Article 51.1 shall be applicable for not more than five financial years after the start of
the third stage.
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Article 52


Exchange of banknotes in Community currencies


Following the irrevocable fixing of exchange rates, the Governing Council shall take the necessary
measures to ensure that banknotes denominated in currencies with irrevocably fixed exchange rates
are exchanged by the national central banks at their respective par values.


Article 53


Applicability of the transitional provisions


If and as long as there are Member States with a derogation Articles 43 to 48 shall be applicable.
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aProtocol (No 19)


on the Statute of the European Monetary Institute (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to lay down the Statute of the European Monetary Institute,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community.


Article 1


Constitution and name


1.1. The European Monetary Institute (EMI) shall be established in accordance with Article 117
of this Treaty; it shall perform its functions and carry out its activities in accordance with the
provisions of this Treaty and of this Statute.


1.2. The members of the EMI shall be the central banks of the Member States (‘national central
banks’). For the purposes of this Statute, the Institut monétaire luxembourgeois shall be regarded as
the central bank of Luxembourg.


1.3. Pursuant to Article 117 of this Treaty, both the Committee of Governors and the
European Monetary Cooperation Fund (EMCF) shall be dissolved. All assets and liabilities of the
EMCF shall pass automatically to the EMI.


Article 2


Objectives


The EMI shall contribute to the realisation of the conditions necessary for the transition to the
third stage of economic and monetary union, in particular by:


— strengthening the coordination of monetary policies with a view to ensuring price stability;


— making the preparations required for the establishment of the European System of Central
Banks (ESCB), and for the conduct of a single monetary policy and the creation of a single
currency in the third stage;


— overseeing the development of the ECU.
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Article 3


General principles


3.1. The EMI shall carry out the tasks and functions conferred upon it by this Treaty and this
Statute without prejudice to the responsibility of the competent authorities for the conduct of the
monetary policy within the respective Member States


3.2. The EMI shall act in accordance with the objectives and principles stated in Article 2 of
the Statute of the ESCB.


Article 4


Primary tasks


4.1. In accordance with Article 117(2) of this Treaty, the EMI shall:


— strengthen cooperation between the national central banks;


— strengthen the coordination of the monetary policies of the Member States with the aim of
ensuring price stability;


— monitor the functioning of the European Monetary System (EMS);


— hold consultations concerning issues falling within the competence of the national central
banks and affecting the stability of financial institutions and markets;


— take over the tasks of the EMCF; in particular it shall perform the function referred to in
Articles 6.1, 6.2 and 6.3;


— facilitate the use of the ECU and oversee its development, including the smooth functioning of
the ECU clearing system.


The EMI shall also:


— hold regular consultations concerning the course of monetary policies and the use of
monetary policy instruments;


— normally be consulted by the national monetary authorities before they take decisions on the
course of monetary policy in the context of the common framework for ex ante coordination.
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4.2. At the latest by 31 December 1996, the EMI shall specify the regulatory, organisational
and logistical framework necessary for the ESCB to perform its tasks in the third stage, in
accordance with the principle of an open market economy with free competition. This framework
shall be submitted by the Council of the EMI for decision to the ECB at the date of its
establishment.


In accordance with Article 117(3) of this Treaty, the EMI shall in particular:


— prepare the instruments and the procedures necessary for carrying out a single monetary
policy in the third stage;


— promote the harmonisation, where necessary, of the rules and practices governing the
collection, compilation and distribution of statistics in the areas within its field of competence;


— prepare the rules for operations to be undertaken by the national central banks in the
framework of the ESCB;


— promote the efficiency of cross-border payments;


— supervise the technical preparation of ECU banknotes.


Article 5


Advisory functions


5.1. In accordance with Article 117(4) of this Treaty, the Council of the EMI may formulate
opinions or recommendations on the overall orientation of monetary policy and exchange-rate
policy as well as on related measures introduced in each Member State. The EMI may submit
opinions or recommendations to governments and to the Council on policies which might affect
the internal or external monetary situation in the Community and, in particular, the functioning of
the EMS.


5.2. The Council of the EMI may also make recommendations to the monetary authorities of
the Member States concerning the conduct of their monetary policy.


5.3. In accordance with Article 117(6) of this Treaty, the EMI shall be consulted by the Council
regarding any proposed Community act within its field of competence.
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Within the limits and under the conditions set out by the Council acting by a qualified majority on
a proposal from the Commission and after consulting the European Parliament and the EMI, the
EMI shall be consulted by the authorities of the Member States on any draft legislative provision
within its field of competence, in particular with regard to Article 4.2.


5.4. In accordance with Article 117(5) of this Treaty, the EMI may decide to publish its
opinions and its recommendations.


Article 6


Operational and technical functions


6.1. The EMI shall:


— provide for the multilateralisation of positions resulting from interventions by the national
central banks in Community currencies and the multilateralisation of intra-Community settle-
ments;


— administer the very short-term financing mechanism provided for by the Agreement of
13 March 1979 between the central banks of the Member States of the European Economic
Community laying down the operating procedures for the European Monetary System (here-
inafter referred to as ‘EMS Agreement’) and the short-term monetary support mechanism
provided for in the Agreement between the central banks of the Member States of the
European Economic Community of 9 February 1970, as amended;


— perform the functions referred to in Article 11 of Council Regulation (EEC) No 1969/88 of
24 June 1988 establishing a single facility providing medium-term financial assistance for
Member States' balances of payments.


6.2. The EMI may receive monetary reserves from the national central banks and issue ECUs
against such assets for the purpose of implementing the EMS Agreement. These ECUs may be used
by the EMI and the national central banks as a means of settlement and for transactions between
them and the EMI. The EMI shall take the necessary administrative measures for the implementa-
tion of this paragraph.


6.3. The EMI may grant to the monetary authorities of third countries and to international
monetary institutions the status of ‘other holders’ of ECUs and fix the terms and conditions under
which such ECUs may be acquired, held or used by other holders.
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6.4. The EMI shall be entitled to hold and manage foreign exchange reserves as an agent for
and at the request of national central banks. Profits and losses regarding these reserves shall be for
the account of the national central bank depositing the reserves. The EMI shall perform this
function on the basis of bilateral contracts in accordance with rules laid down in a decision of the
EMI. These rules shall ensure that transaction with these reserves shall not interfere with the
monetary policy and exchange-rate policy of the competent monetary authority of any Member
State and shall be consistent with the objectives of the EMI and the proper functioning of the
exchange-rate mechanism of the EMS.


Article 7


Other tasks


7.1. Once a year the EMI shall address a report to the Council on the state of the preparations
for the third stage. These reports shall include an assessment of the progress towards convergence
in the Community, and cover in particular the adaptation of monetary policy instruments and the
preparation of the procedures necessary for carrying out a single monetary policy in the third
stage, as well as the statutory requirements to be fulfilled for national central banks to become an
integral part of the ESCB.


7.2. In accordance with the Council decisions referred to in Article 117(7) of this Treaty, the
EMI may perform other tasks for the preparation of the third stage.


Article 8


Independence


The members of the Council of the EMI who are the representatives of their institutions shall, with
respect to their activities, act according to their own responsibilities. In exercising the powers and
performing the tasks and duties conferred upon them by this Treaty and this Statute, the Council
of the EMI may not seek or take any instructions from Community institutions or bodies or
governments of Member States. The Community institutions and bodies as well as the governments
of the Member States undertake to respect this principle and not to seek to influence the Council
of the EMI in the performance of its tasks.


Article 9


Administration


9.1. In accordance with Article 117(1) of this Treaty, the EMI shall be directed and managed by
the Council of the EMI.
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9.2. The Council of the EMI shall consist of a President and the Governors of the national
central banks, one of whom shall be Vice-President. If a Governor is prevented from attending
a meeting, he may nominate another representative of his institution.


9.3. The President shall be appointed by common accord of the governments of the Member
States at the level of Heads of State or Government, on a recommendation from, as the case may
be, the Committee of Governors or the Council of the EMI, and after consulting the European
Parliament and the Council. The President shall be selected from among persons of recognised
standing and professional experience in monetary or banking matters. Only nationals of Member
States may be President of the EMI. The Council of the EMI shall appoint the Vice-President. The
President and Vice-President shall be appointed for a period of three years.


9.4. The President shall perform his duties on a full-time basis. He shall not engage in any
occupation, whether gainful or not, unless exemption is exceptionally granted by the Council of the
EMI.


9.5. The President shall:


— prepare and chair the meetings of the Council of the EMI;


— without prejudice to Article 22, present the views of the EMI externally;


— be responsible for the day-to-day management of the EMI.


In the absence of the President, his duties shall be performed by the Vice-President.


9.6. The terms and conditions of employment of the President, in particular his salary, pension
and other social security benefits, shall be the subject of a contract with the EMI and shall be fixed
by the Council of the EMI on a proposal from a Committee comprising three members appointed
by the Committee of Governors or the Council of the EMI, as the case may be, and three members
appointed by the Council. The President shall not have the right to vote on matters referred to in
this paragraph.


9.7. If the President no longer fulfils the conditions required for the performance of his duties
or if he has been guilty of serious misconduct, the Court of Justice may, on application by the
Council of the EMI, compulsorily retire him.


9.8. The Rules of Procedure of the EMI shall be adopted by the Council of the EMI.
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Article 10


Meetings of the Council of the EMI and voting procedures


10.1. The Council of the EMI shall meet at least 10 times a year. The proceedings of Council
meetings shall be confidential. The Council of the EMI may, acting unanimously, decide to make
the outcome of its deliberations public.


10.2. Each member of the Council of the EMI or his nominee shall have one vote.


10.3. Save as otherwise provided for in this Statute, the Council of the EMI shall act by
a simple majority of its members.


10.4. Decisions to be taken in the context of Articles 4.2, 5.4, 6.2 and 6.3 shall require
unanimity of the members of the Council of the EMI.


The adoption of opinions and recommendations under Articles 5.1 and 5.2, the adoption of
decisions under Articles 6.4, 16 and 23.6 and the adoption of guidelines under Article 15.3 shall
require a qualified majority of two thirds of the members of the Council of the EMI.


Article 11


Interinstitutional cooperation and reporting requirements


11.1. The President of the Council and a Member of the Commission may participate, without
having the right to vote, in meetings of the Council of the EMI.


11.2. The President of the EMI shall be invited to participate in Council meetings when the
Council is discussing matters relating to the objectives and tasks of the EMI.


11.3. At a date to be established in the Rules of Procedure, the EMI shall prepare an annual
report on its activities and on monetary and financial conditions in the Community. The annual
report, together with the annual accounts of the EMI, shall be addressed to the European
Parliament, the Council and the Commission and also to the European Council.


The President of the EMI may, at the request of the European Parliament or on his own initiative,
be heard by the competent committees of the European Parliament.


11.4. Reports published by the EMI shall be made available to interested parties free of charge.
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Article 12


Currency denomination


The operations of the EMI shall be expressed in ECUs.


Article 13


Seat


Before the end of 1992, the decision as to where the seat of the EMI will be established shall be
taken by common accord of the governments of the Member States at the level of Heads of State
or Government.


Article 14


Legal capacity


The EMI, which in accordance with Article 117(1) of this Treaty shall have legal personality, shall
enjoy in each of the Member States the most extensive legal capacity accorded to legal persons
under their law; it may, in particular, acquire or dispose of movable or immovable property and
may be a party to legal proceedings.


Article 15


Legal acts


15.1. In the performance of its tasks, and under the conditions laid down in this Statute, the
EMI shall:


— deliver opinions;


— make recommendations;


— adopt guidelines, and take decisions, which shall be addressed to the national central banks.


15.2. Opinions and recommendations of the EMI shall have no binding force.


15.3. The Council of the EMI may adopt guidelines laying down the methods for the
implementation of the conditions necessary for the ESCB to perform its functions in the third
stage. EMI guidelines shall have no binding force; they shall be submitted for decision to the ECB.
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15.4. Without prejudice to Article 3.1, a decision of the EMI shall be binding in its entirety
upon those to whom it is addressed. Articles 253 and 254 of this Treaty shall apply to these
decisions.


Article 16


Financial resources


16.1. The EMI shall be endowed with its own resources. The size of the resources of the EMI
shall be determined by the Council of the EMI with a view to ensuring the income deemed
necessary to cover the administrative expenditure incurred in the performance of the tasks and
functions of the EMI.


16.2. The resources of the EMI determined in accordance with Article 16.1 shall be provided
out of contributions by the national central banks in accordance with the key referred to in Article
29.1 of the Statute of the ESCB and be paid up at the establishment of the EMI. For this purpose,
the statistical data to be used for the determination of the key shall be provided by the
Commission, in accordance with the rules adopted by the Council, acting by a qualified majority
on a proposal from the Commission and after consulting the European Parliament, the Committee
of Governors and the Committee referred to in Article 114 of this Treaty.


16.3. The Council of the EMI shall determine the form in which contributions shall be paid up.


Article 17


Annual accounts and auditing


17.1. The financial year of the EMI shall begin on the first day of January and end on the last
day of December.


17.2. The Council of the EMI shall adopt an annual budget before the beginning of each
financial year.


17.3. The annual accounts shall be drawn up in accordance with the principles established by
the Council of the EMI. The annual accounts shall be approved by the Council of the EMI and shall
thereafter be published.
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17.4. The annual accounts shall be audited by independent external auditors approved by the
Council of the EMI. The auditors shall have full power to examine all books and accounts of the
EMI and to obtain full information about its transactions.


The provisions of Article 248 of this Treaty shall only apply to an examination of the operational
efficiency of the management of the EMI.


17.5. Any surplus of the EMI shall be transferred in the following order:


(a) an amount to be determined by the Council of the EMI shall be transferred to the general
reserve fund of the EMI;


(b) any remaining surplus shall be distributed to the national central banks in accordance with
the key referred to in Article 16.2.


17.6. In the event of a loss incurred by the EMI, the shortfall shall be offset against the general
reserve fund of the EMI. Any remaining shortfall shall be made good by contributions from the
national central banks, in accordance with the key as referred to in Article 16.2.


Article 18


Staff


18.1. The Council of the EMI shall lay down the conditions of employment of the staff of the
EMI.


18.2. The Court of Justice shall have jurisdiction in any dispute between the EMI and its
servants within the limits and under the conditions laid down in the conditions of employment.


Article 19


Judicial control and related matters


19.1. The acts or omissions of the EMI shall be open to review or interpretation by the Court
of Justice in the cases and under the conditions laid down in this Treaty. The EMI may institute
proceedings in the cases and under the conditions laid down in this Treaty.


19.2. Disputes between the EMI, on the one hand, and its creditors, debtors or any other
person, on the other, shall fall within the jurisdiction of the competent national courts, save where
jurisdiction has been conferred upon the Court of Justice.


19.3. The EMI shall be subject to the liability regime provided for in Article 288 of this Treaty.
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19.4. The Court of Justice shall have jurisdiction to give judgment pursuant to any arbitration
clause contained in a contract concluded by or on behalf of the EMI, whether that contract be
governed by public or private law.


19.5. A decision of the EMI to bring an action before the Court of Justice shall be taken by the
Council of the EMI.


Article 20


Professional secrecy


20.1. Members of the Council of the EMI and the staff of the EMI shall be required, even after
their duties have ceased, not to disclose information of the kind covered by the obligation of
professional secrecy.


20.2. Persons having access to data covered by Community legislation imposing an obligation
of secrecy shall be subject to such legislation.


Article 21


Privileges and immunities


The EMI shall enjoy in the territories of the Member States such privileges and immunities as are
necessary for the performance of its tasks, under the conditions laid down in the Protocol on the
privileges and immunities of the European Communities.


Article 22


Signatories


The EMI shall be legally committed to third parties by the President or the Vice-President or by the
signatures of two members of the staff of the EMI who have been duly authorised by the President
to sign on behalf of the EMI.


Article 23


Liquidation of the EMI


23.1. In accordance with Article 123 of this Treaty, the EMI shall go into liquidation on the
establishment of the ECB. All assets and liabilities of the EMI shall then pass automatically to the
ECB. The latter shall liquidate the EMI according to the provisions of this Article. The liquidation
shall be completed by the beginning of the third stage.
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23.2. The mechanism for the creation of ECUs against gold and US dollars as provided for by
Article 17 of the EMS Agreement shall be unwound by the first day of the third stage in
accordance with Article 20 of the said Agreement.


23.3. All claims and liabilities arising from the very short-term financing mechanism and the
short‑term monetary support mechanism, under the Agreements referred to in Article 6.1, shall be
settled by the first day of the third stage.


23.4. All remaining assets of the EMI shall be disposed of and all remaining liabilities of the
EMI shall be settled.


23.5. The proceeds of the liquidation described in Article 23.4 shall be distributed to the
national central banks in accordance with the key referred to in Article 16.2.


23.6. The Council of the EMI may take the measures necessary for the application of Articles
23.4 and 23.5.


23.7. Upon the establishment of the ECB, the President of the EMI shall relinquish his office.
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Protocol (No 20)


on the excessive deficit procedure (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to lay down the details of the excessive deficit procedure referred to in Article 104 of
the Treaty establishing the European Community,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community.


Article 1


The reference values referred to in Article 104(2) of this Treaty are:


— 3 % for the ratio of the planned or actual government deficit to gross domestic product at
market prices;


— 60 % for the ratio of government debt to gross domestic product at market prices.


Article 2


In Article 104 of this Treaty and in this Protocol:


— government means general government, that is central government, regional or local govern-
ment and social security funds, to the exclusion of commercial operations, as defined in the
European System of Integrated Economic Accounts;


— deficit means net borrowing as defined in the European System of Integrated Economic
Accounts;


— investment means gross fixed capital formation as defined in the European System of
Integrated Economic Accounts;


— debt means total gross debt at nominal value outstanding at the end of the year and
consolidated between and within the sectors of general government as defined in the first
indent.
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Article 3


In order to ensure the effectiveness of the excessive deficit procedure, the governments of the
Member States shall be responsible under this procedure for the deficits of general government as
defined in the first indent of Article 2. The Member States shall ensure that national procedures in
the budgetary area enable them to meet their obligations in this area deriving from this Treaty. The
Member States shall report their planned and actual deficits and the levels of their debt promptly
and regularly to the Commission.


Article 4


The statistical data to be used for the application of this Protocol shall be provided by the
Commission.
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Protocol (No 21)


on the convergence criteria referred to in Article 121 of the
Treaty establishing the European Community (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to lay down the details of the convergence criteria which shall guide the Community in
taking decisions on the passage to the third stage of economic and monetary union, referred to in
Article 121(1) of this Treaty,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community.


Article 1


The criterion on price stability referred to in the first indent of Article 121(1) of this Treaty shall
mean that a Member State has a price performance that is sustainable and an average rate of
inflation, observed over a period of one year before the examination, that does not exceed by more
than 1 ½ percentage points that of, at most, the three best performing Member States in terms of
price stability. Inflation shall be measured by means of the consumer price index on a comparable
basis, taking into account differences in national definitions.


Article 2


The criterion on the government budgetary position referred to in the second indent of Article 121
(1) of this Treaty shall mean that at the time of the examination the Member State is not the
subject of a Council decision under Article 104(6) of this Treaty that an excessive deficit exists.


Article 3


The criterion on participation in the exchange-rate mechanism of the European Monetary System
referred to in the third indent of Article 121(1) of this Treaty shall mean that a Member State has
respected the normal fluctuation margins provided for by the exchange-rate mechanism on the
European Monetary System without severe tensions for at least the last two years before the
examination. In particular, the Member State shall not have devalued its currency's bilateral central
rate against any other Member State's currency on its own initiative for the same period.
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Article 4


The criterion on the convergence of interest rates referred to in the fourth indent of Article 121(1)
of this Treaty shall mean that, observed over a period of one year before the examination,
a Member State has had an average nominal long-term interest rate that does not exceed by more
than 2 percentage points that of, at most, the three best performing Member States in terms of
price stability. Interest rates shall be measured on the basis of long-term government bonds or
comparable securities, taking into account differences in national definitions.


Article 5


The statistical data to be used for the application of this Protocol shall be provided by the
Commission.


Article 6


The Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament, the EMI or the ECB as the case may be, and the Committee referred to in
Article 114, adopt appropriate provisions to lay down the details of the convergence criteria
referred to in Article 121 of this Treaty, which shall then replace this Protocol.
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Protocol (No 22)


on Denmark (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain particular problems relating to Denmark,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community:


The provisions of Article 14 of the Protocol on the Statute of the European System of Central
Banks and of the European Central Bank shall not affect the right of the National Bank of
Denmark to carry out its existing tasks concerning those parts of the Kingdom of Denmark which
are not part of the Community.
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Protocol (No 23)


on Portugal (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain particular problems relating to Portugal,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community:


1. Portugal is hereby authorised to maintain the facility afforded to the autonomous regions of
Azores and Madeira to benefit from an interest-free credit facility with the Banco de Portugal under
the terms established by existing Portuguese law.


2. Portugal commits itself to pursue its best endeavours in order to put an end to the
abovementioned facility as soon as possible.







Protocol (No 24)


on the transition to the third stage of economic and monetary
union (1992)


THE HIGH CONTRACTING PARTIES


Declare the irreversible character of the Community's movement to the third stage of economic and
monetary union by signing the new Treaty provisions on economic and monetary union.


Therefore all Member States shall, whether they fulfil the necessary conditions for the adoption of
a single currency or not, respect the will for the Community to enter swiftly into the third stage,
and therefore no Member State shall prevent the entering into the third stage.


If by the end of 1997 the date of the beginning of the third stage has not been set, the Member
States concerned, the Community institutions and other bodies involved shall expedite all pre-
paratory work during 1998, in order to enable the Community to enter the third stage irrevocably
on 1 January 1999 and to enable the ECB and the ESCB to start their full functioning from this
date.


This Protocol shall be annexed to the Treaty establishing the European Community.
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Protocol (No 25)


on certain provisions relating to the United Kingdom of Great
Britain and Northern Ireland (1992)


THE HIGH CONTRACTING PARTIES,


RECOGNISING that the United Kingdom shall not be obliged or committed to move to the third
stage of economic and monetary union without a separate decision to do so by its government and
parliament,


NOTING the practice of the government of the United Kingdom to fund its borrowing requirement
by the sale of debt to the private sector,


HAVE AGREED the following provisions, which shall be annexed to the Treaty establishing the
European Community:


1. The United Kingdom shall notify the Council whether it intends to move to the third stage
before the Council makes its assessment under Article 121(2) of this Treaty.


Unless the United Kingdom notifies the Council that it intends to move to the third stage, it shall
be under no obligation to do so.


If no date is set for the beginning of the third stage under Article 121(3) of this Treaty, the
United Kingdom may notify its intention to move to the third stage before 1 January 1998.


2. Paragraphs 3 to 9 shall have effect if the United Kingdom notifies the Council that it does
not intend to move to the third stage.


3. The United Kingdom shall not be included among the majority of Member States which
fulfil the necessary conditions referred to in the second indent of Article 121(2) and the first indent
of Article 121(3) of this Treaty.


4. The United Kingdom shall retain its powers in the field of monetary policy according to
national law.
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5. Articles 4(2), 104(1), (9) and (11), 105(1) to (5), 106, 108, 109, 110, 111, 112(1) and (2)
(b) and 123(4) and (5) of this Treaty shall not apply to the United Kingdom. In these provisions
references to the Community or the Member States shall not include the United Kingdom and
references to national central banks shall not include the Bank of England.


6. Articles 116(4) and 119 and 120 of this Treaty shall continue to apply to the United
Kingdom. Articles 114(4) and 124 shall apply to the United Kingdom as if it had a derogation.


7. The voting rights of the United Kingdom shall be suspended in respect of acts of the
Council referred to in the Articles listed in paragraph 5. For this purpose the weighted votes of the
United Kingdom shall be excluded from any calculation of a qualified majority under Article 122(5)
of this Treaty.


The United Kingdom shall also have no right to participate in the appointment of the President, the
Vice-President and the other members of the Executive Board of the ECB under Articles 112(2)(b)
and 123(1) of this Treaty.


8. Articles 3, 4, 6, 7, 9.2, 10.1, 10.3, 11.2, 12.1, 14, 16, 18 to 20, 22, 23, 26, 27, 30 to 34,
50 and 52 of the Protocol on the Statute of the European System of Central Banks and of the
European Central Bank (‘the Statute’) shall not apply to the United Kingdom.


In those Articles, references to the Community or the Member States shall not include the United
Kingdom and references to national central banks or shareholders shall not include the Bank of
England.


References in Articles 10.3 and 30.2 of the Statute to ‘subscribed capital of the ECB’ shall not
include capital subscribed by the Bank of England.


9. Article 123(3) of this Treaty and Articles 44 to 48 of the Statute shall have effect, whether
or not there is any Member State with a derogation, subject to the following amendments:


(a) References in Article 44 to the tasks of the ECB and the EMI shall include those tasks that
still need to be performed in the third stage owing to any decision of the United Kingdom
not to move to that stage.


Official Journal of the European UnionEN 29.12.2006C 321 E/300







(b) In addition to the tasks referred to in Article 47 the ECB shall also give advice in relation to
and contribute to the preparation of any decision of the Council with regard to the United
Kingdom taken in accordance with paragraphs 10(a) and 10(c).


(c) The Bank of England shall pay up its subscription to the capital of the ECB as a contribution
to its operational costs on the same basis as national central banks of Member States with
a derogation.


10. If the United Kingdom does not move to the third stage, it may change its notification at
any time after the beginning of that stage. In that event:


(a) The United Kingdom shall have the right to move to the third stage provided only that it
satisfies the necessary conditions. The Council, acting at the request of the United Kingdom
and under the conditions and in accordance with the procedure laid down in Article 122(2)
of this Treaty, shall decide whether it fulfils the necessary conditions.


(b) The Bank of England shall pay up its subscribed capital, transfer to the ECB foreign reserve
assets and contribute to its reserves on the same basis as the national central bank of
a Member State whose derogation has been abrogated.


(c) The Council, acting under the conditions and in accordance with the procedure laid down in
Article 123(5) of this Treaty, shall take all other necessary decisions to enable the United
Kingdom to move to the third stage.


If the United Kingdom moves to the third stage pursuant to the provisions of this Protocol,
paragraphs 3 to 9 shall cease to have effect.


11. Notwithstanding Articles 101 and 116(3) of this Treaty and Article 21.1 of the Statute, the
Government of the United Kingdom may maintain its ‘ways and means’ facility with the Bank of
England if and so long as the United Kingdom does not move to the third stage.
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Protocol (No 26)


on certain provisions relating to Denmark (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle, in accordance with the general objectives of the Treaty establishing the
European Community, certain particular problems existing at the present time,


TAKING INTO ACCOUNT that the Danish Constitution contains provisions which may imply
a referendum in Denmark prior to Danish participation in the third stage of economic and
monetary union,


HAVE AGREED on the following provisions, which shall be annexed to the Treaty establishing the
European Community:


1. The Danish Government shall notify the Council of its position concerning participation in
the third stage before the Council makes its assessment under Article 121(2) of this Treaty.


2. In the event of a notification that Denmark will not participate in the third stage, Denmark
shall have an exemption. The effect of the exemption shall be that all Articles and provisions of
this Treaty and the Statute of the ESCB referring to a derogation shall be applicable to Denmark.


3. In such case, Denmark shall not be included among the majority of Member States which
fulfil the necessary conditions referred to in the second indent of Article 121(2) and the first indent
of Article 121(3) of this Treaty.


4. As for the abrogation of the exemption, the procedure referred to in Article 122(2) shall
only be initiated at the request of Denmark.


5. In the event of abrogation of the exemption status, the provisions of this Protocol shall
cease to apply.
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Protocol (No 27)


on France (1992)


THE HIGH CONTRACTING PARTIES,


DESIRING to take into account a particular point relating to France,


HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing
the European Community:


France will keep the privilege of monetary emission in its overseas territories under the terms
established by its national laws, and will be solely entitled to determine the parity of the CFP franc.
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Protocol (No 28)


on economic and social cohesion (1992)


THE HIGH CONTRACTING PARTIES,


RECALLING that the Union has set itself the objective of promoting economic and social progress,
inter alia, through the strengthening of economic and social cohesion,


RECALLING that Article 2 of the Treaty establishing the European Community includes the task of
promoting economic and social cohesion and solidarity between Member States and that the
strengthening of economic and social cohesion figures among the activities of the Community
listed in Article 3,


RECALLING that the provisions of Part Three, Title XVII, on economic and social cohesion as
a whole provide the legal basis for consolidating and further developing the Community's action in
the field of economic and social cohesion, including the creation of a new fund,


RECALLING that the provisions of Part Three, Title XV on trans-European networks and Title XIX
on environment envisage a Cohesion Fund to be set up before 31 December 1993,


STATING their belief that progress towards economic and monetary union will contribute to the
economic growth of all Member States,


NOTING that the Community's Structural Funds are being doubled in real terms between 1987
and 1993, implying large transfers, especially as a proportion of GDP of the less prosperous
Member States,


NOTING that the European Investment Bank is lending large and increasing amounts for the
benefit of the poorer regions,


NOTING the desire for greater flexibility in the arrangements for allocations from the Structural
Funds,


NOTING the desire for modulation of the levels of Community participation in programmes and
projects in certain countries,


NOTING the proposal to take greater account of the relative prosperity of Member States in the
system of own resources,
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REAFFIRM that the promotion of economic and social cohesion is vital to the full development
and enduring success of the Community, and underline the importance of the inclusion of
economic and social cohesion in Articles 2 and 3 of this Treaty;


REAFFIRM their conviction that the Structural Funds should continue to play a considerable part in
the achievement of Community objectives in the field of cohesion;


REAFFIRM their conviction that the European Investment Bank should continue to devote the
majority of its resources to the promotion of economic and social cohesion, and declare their
willingness to review the capital needs of the European Investment Bank as soon as this is
necessary for that purpose;


REAFFIRM the need for a thorough evaluation of the operation and effectiveness of the Structural
Funds in 1992, and the need to review, on that occasion, the appropriate size of these Funds in the
light of the tasks of the Community in the area of economic and social cohesion.


AGREE that the Cohesion Fund to be set up before 31 December 1993 will provide Community
financial contributions to projects in the fields of environment and trans-European networks in
Member States with a per capita GNP of less than 90 % of the Community average which have
a programme leading to the fulfilment of the conditions of economic convergence as set out in
Article 104;


DECLARE their intention of allowing a greater margin of flexibility in allocating financing from the
Structural Funds to specific needs not covered under the present Structural Funds regulations;


DECLARE their willingness to modulate the levels of Community participation in the context of
programmes and projects of the Structural Funds, with a view to avoiding excessive increases in
budgetary expenditure in the less prosperous Member States;


RECOGNISE the need to monitor regularly the progress made towards achieving economic and
social cohesion and state their willingness to study all necessary measures in this respect;


DECLARE their intention of taking greater account of the contributive capacity of individual
Member States in the system of own resources, and of examining means of correcting, for the
less prosperous Member States, regressive elements existing in the present own resources system;


AGREE to annex this Protocol to the Treaty establishing the European Community.
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Protocol (No 29)


on asylum for nationals of Member States of the European
Union (1997)


THE HIGH CONTRACTING PARTIES;


WHEREAS pursuant to the provisions of Article 6(2) of the Treaty on European Union the Union
shall respect fundamental rights as guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950;


WHEREAS the Court of Justice of the European Communities has jurisdiction to ensure that in the
interpretation and application of Article 6(2) of the Treaty on European Union the law is observed
by the European Community;


WHEREAS pursuant to Article 49 of the Treaty on European Union any European State, when
applying to become a Member of the Union, must respect the principles set out in Article 6(1) of
the Treaty on European Union,


BEARING IN MIND that Article 309 of the Treaty establishing the European Community
establishes a mechanism for the suspension of certain rights in the event of a serious and persistent
breach by a Member State of those principles;


RECALLING that each national of a Member State, as a citizen of the Union, enjoys a special status
and protection which shall be guaranteed by the Member States in accordance with the provisions
of Part Two of the Treaty establishing the European Community;


BEARING IN MIND that the Treaty establishing the European Community establishes an area
without internal frontiers and grants every citizen of the Union the right to move and reside freely
within the territory of the Member States;


RECALLING that the question of extradition of nationals of Member States of the Union is
addressed in the European Convention on Extradition of 13 December 1957 and the Convention
of 27 September 1996 drawn up on the basis of Article 31 of the Treaty on European Union
relating to extradition between the Member States of the European Union;


WISHING to prevent the institution of asylum being resorted to for purposes alien to those for
which it is intended;


WHEREAS this Protocol respects the finality and the objectives of the Geneva Convention of
28 July 1951 relating to the status of refugees;
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HAVE AGREED UPON the following provisions which shall be annexed to the Treaty establishing
the European Community,


Sole Article


Given the level of protection of fundamental rights and freedoms by the Member States of the
European Union, Member States shall be regarded as constituting safe countries of origin in respect
of each other for all legal and practical purposes in relation to asylum matters. Accordingly, any
application for asylum made by a national of a Member State may be taken into consideration or
declared admissible for processing by another Member State only in the following cases:


(a) if the Member State of which the applicant is a national proceeds after the entry into force of
the Treaty of Amsterdam, availing itself of the provisions of Article 15 of the Convention for
the Protection of Human Rights and Fundamental Freedoms, to take measures derogating in
its territory from its obligations under that Convention;


(b) if the procedure referred to in Article 7(1) of the Treaty on European Union has been initiated
and until the Council takes a decision in respect thereof;


(c) if the Council, acting on the basis of Article 7(1) of the Treaty on European Union, has
determined, in respect of the Member State which the applicant is a national, the existence of
a serious and persistent breach by that Member State of principles mentioned in Article 6(1);


(d) if a Member State should so decide unilaterally in respect of the application of a national of
another Member State; in that case the Council shall be immediately informed; the application
shall be dealt with on the basis of the presumption that it is manifestly unfounded without
affecting in any way, whatever the cases may be, the decision-making power of the Member
State.
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Protocol (No 30)


on the application of the principles of subsidiarity and propor-
tionality (1997)


THE HIGH CONTRACTING PARTIES,


DETERMINED to establish the conditions for the application of the principles of subsidiarity and
proportionality enshrined in Article 5 of the Treaty establishing the European Community with
a view to defining more precisely the criteria for applying them and to ensure their strict
observance and consistent implementation by all institutions;


WISHING to ensure that decisions are taken as closely as possible to the citizens of the Union;


TAKING ACCOUNT of the Interinstitutional Agreement of 25 October 1993 between the European
Parliament, the Council and the Commission on procedures for implementing the principle of
subsidiarity;


HAVE CONFIRMED that the conclusions of the Birmingham European Council on 16 October 1992
and the overall approach to the application of the subsidiarity principle agreed by the European
Council meeting in Edinburgh on 11-12 December 1992 will continue to guide the action of the
Union's institutions as well as the development of the application of the principle of subsidiarity,
and, for this purpose,


HAVE AGREED UPON the following provisions which shall be annexed to the Treaty establishing
the European Community:


1. In exercising the powers conferred on it, each institution shall ensure that the principle of
subsidiarity is complied with. It shall also ensure compliance with the principle of proportionality,
according to which any action by the Community shall not go beyond what is necessary to achieve
the objectives of the Treaty.


2. The application of the principles of subsidiarity and proportionality shall respect the general
provisions and the objectives of the Treaty, particularly as regards the maintaining in full of the
acquis communautaire and the institutional balance; it shall not affect the principles developed by
the Court of Justice regarding the relationship between national and Community law, and it should
take into account Article 6(4) of the Treaty on European Union, according to which ‘the Union
shall provide itself with the means necessary to attain its objectives and carry through its policies ’.
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3. The principle of subsidiarity does not call into question the powers conferred on the
European Community by the Treaty, as interpreted by the Court of Justice. The criteria referred to
in the second paragraph of Article 5 of the Treaty shall relate to areas for which the Community
does not have exclusive competence. The principle of subsidiarity provides a guide as to how those
powers are to be exercised at the Community level. Subsidiarity is a dynamic concept and should
be applied in the light of the objectives set out in the Treaty. It allows Community action within
the limits of its powers to be expanded where circumstances so require, and conversely, to be
restricted or discontinued where it is no longer justified.


4. For any proposed Community legislation, the reasons on which it is based shall be stated
with a view to justifying its compliance with the principles of subsidiarity and proportionality; the
reasons for concluding that a Community objective can be better achieved by the Community must
be substantiated by qualitative or, wherever possible, quantitative indicators.


5. For Community action to be justified, both aspects of the subsidiarity principle shall be met:
the objectives of the proposed action cannot be sufficiently achieved by Member States' action in
the framework of their national constitutional system and can therefore be better achieved by
action on the part of the Community.


The following guidelines should be used in examining whether the abovementioned condition is
fulfilled:


— the issue under consideration has transnational aspects which cannot be satisfactorily regulated
by action by Member States;


— actions by Member States alone or lack of Community action would conflict with the
requirements of the Treaty (such as the need to correct distortion of competition or avoid
disguised restrictions on trade or strengthen economic and social cohesion) or would
otherwise significantly damage Member States' interests;


— action at Community level would produce clear benefits by reason of its scale or effects
compared with action at the level of the Member States.


6. The form of Community action shall be as simple as possible, consistent with satisfactory
achievement of the objective of the measure and the need for effective enforcement. The
Community shall legislate only to the extent necessary. Other things being equal, directives should
be preferred to regulations and framework directives to detailed measures. Directives as provided for
in Article 249 of the Treaty, while binding upon each Member State to which they are addressed as
to the result to be achieved, shall leave to the national authorities the choice of form and methods.
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7. Regarding the nature and the extent of Community action, Community measures should
leave as much scope for national decision as possible, consistent with securing the aim of the
measure and observing the requirements of the Treaty. While respecting Community law, care
should be taken to respect well established national arrangements and the organisation and
working of Member States' legal systems. Where appropriate and subject to the need for proper
enforcement, Community measures should provide Member States with alternative ways to achieve
the objectives of the measures.


8. Where the application of the principle of subsidiarity leads to no action being taken by the
Community, Member States are required in their action to comply with the general rules laid down
in Article 10 of the Treaty, by taking all appropriate measures to ensure fulfilment of their
obligations under the Treaty and by abstaining from any measure which could jeopardise the
attainment of the objectives of the Treaty.


9. Without prejudice to its right of initiative, the Commission should:


— except in cases of particular urgency or confidentiality, consult widely before proposing
legislation and, wherever appropriate, publish consultation documents;


— justify the relevance of its proposals with regard to the principle of subsidiarity; whenever
necessary, the explanatory memorandum accompanying a proposal will give details in this
respect. The financing of Community action in whole or in part from the Community budget
shall require an explanation;


— take duly into account the need for any burden, whether financial or administrative, falling
upon the Community, national governments, local authorities, economic operators and
citizens, to be minimised and proportionate to the objective to be achieved;


— submit an annual report to the European Council, the European Parliament and the Council
on the application of Article 5 of the Treaty. This annual report shall also be sent to the
Committee of the Regions and to the Economic and Social Committee.


10. The European Council shall take account of the Commission report referred to in the
fourth indent of point 9 within the report on the progress achieved by the Union which it is
required to submit to the European Parliament in accordance with Article 4 of the Treaty on
European Union.


11. While fully observing the procedures applicable, the European Parliament and the Council
shall, as an integral part of the overall examination of Commission proposals, consider their
consistency with Article 5 of the Treaty. This concerns the original Commission proposal as well as
amendments which the European Parliament and the Council envisage making to the proposal.
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12. In the course of the procedures referred to in Articles 251 and 252 of the Treaty, the
European Parliament shall be informed of the Council's position on the application of Article 5 of
the Treaty, by way of a statement of the reasons which led the Council to adopt its common
position. The Council shall inform the European Parliament of the reasons on the basis of which all
or part of a Commission proposal is deemed to be inconsistent with Article 5 of the Treaty.


13. Compliance with the principle of subsidiarity shall be reviewed in accordance with the
rules laid down by the Treaty.
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Protocol (No 31)


on external relations of the Member States with regard to the
crossing of external borders (1997)


THE HIGH CONTRACTING PARTIES,


TAKING INTO ACCOUNT the need of the Member States to ensure effective controls at their
external borders, in cooperation with third countries where appropriate,


HAVE AGREED UPON the following provision, which shall be annexed to the Treaty establishing
the European Community,


The provisions on the measures on the crossing of external borders included in Article 62(2)(a) of
Title IV of the Treaty shall be without prejudice to the competence of Member States to negotiate
or conclude agreements with third countries as long as they respect Community law and other
relevant international agreements.
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Protocol (No 32)


on the system of public broadcasting in the Member States
(1997)


THE HIGH CONTRACTING PARTIES,


CONSIDERING that the system of public broadcasting in the Member States is directly related to
the democratic, social and cultural needs of each society and to the need to preserve media
pluralism;


HAVE AGREED UPON the following interpretative provisions, which shall be annexed to the Treaty
establishing the European Community,


The provisions of the Treaty establishing the European Community shall be without prejudice to
the competence of Member States to provide for the funding of public service broadcasting insofar
as such funding is granted to broadcasting organisations for the fulfilment of the public service
remit as conferred, defined and organised by each Member State, and insofar as such funding does
not affect trading conditions and competition in the Community to an extent which would be
contrary to the common interest, while the realisation of the remit of that public service shall be
taken into account.
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Protocol (No 33)


on protection and welfare of animals (1997)


THE HIGH CONTRACTING PARTIES,


DESIRING to ensure improved protection and respect for the welfare of animals as sentient beings;


HAVE AGREED UPON the following provision which shall be annexed to the Treaty establishing
the European Community,


In formulating and implementing the Community's agriculture, transport, internal market and
research policies, the Community and the Member States shall pay full regard to the welfare
requirements of animals, while respecting the legislative or administrative provisions and customs of
the Member States relating in particular to religious rites, cultural traditions and regional heritage.
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Protocol (No 34)


on the financial consequences of the expiry of the ECSC
Treaty and on the Research Fund for Coal and Steel (2001)


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain questions relating to the expiry of the Treaty establishing the European
Coal and Steel Community (ECSC),


WISHING to confer ownership of the ECSC funds on the European Community,


TAKING ACCOUNT of the desire to use these funds for research in sectors related to the coal and
steel industry and therefore the necessity to provide for certain special rules in this regard,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty establishing
the European Community:


Article 1


1. All assets and liabilities of the ECSC, as they exist on 23 July 2002, shall be transferred to
the European Community on 24 July 2002.


2. The net worth of these assets and liabilities, as they appear in the balance sheet of the ECSC
of 23 July 2002, subject to any increase or decrease which may occur as a result of the liquidation
operations, shall be considered as assets intended for research in the sectors related to the coal and
steel industry, referred to as the ‘ECSC in liquidation’. On completion of the liquidation they shall
be referred to as the ‘assets of the Research Fund for Coal and Steel’.


3. The revenue from these assets, referred to as the ‘Research Fund for Coal and Steel’, shall be
used exclusively for research, outside the research framework programme, in the sectors related to
the coal and steel industry in accordance with the provisions of this Protocol and of acts adopted
on the basis hereof.
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Article 2


The Council, acting unanimously on a proposal from the Commission and after consulting the
European Parliament, shall adopt all the necessary provisions for the implementation of this
Protocol, including essential principles and proper decision-making procedures, in particular for
the adoption of multiannual financial guidelines for managing the assets of the Research Fund for
Coal and Steel and technical guidelines for the research programme of the Research Fund for Coal
and Steel.


Article 3


Except as otherwise provided in this Protocol and in the acts adopted on the basis hereof, the
provisions of the Treaty establishing the European Community shall apply.


Article 4


This Protocol shall apply from 24 July 2002.
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Protocol (No 35)


on Article 67 of the Treaty establishing the European Commu-
nity (2001)


THE HIGH CONTRACTING PARTIES


HAVE AGREED UPON the following provision, which shall be annexed to the Treaty establishing
the European Community:


Sole Article


From 1 May 2004, the Council shall act by a qualified majority, on a proposal from the
Commission and after consulting the European Parliament, in order to adopt the measures referred
to in Article 66 of the Treaty establishing the European Community.
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E. PROTOCOL ANNEXED TO THE TREATIES
ESTABLISHING THE EUROPEAN COMMUNITY
AND THE EUROPEAN ATOMIC ENERGY


COMMUNITY


Protocol (No 36)


on the privileges and immunities of the European Communities
(1965)


THE HIGH CONTRACTING PARTIES,


CONSIDERING that, in accordance with Article 28 of the Treaty establishing a Single Council and
a Single Commission of the European Communities, these Communities and the European
Investment Bank shall enjoy in the territories of the Member States such privileges and immunities
as are necessary for the performance of their tasks,


HAVE AGREED upon the following provisions, which shall be annexed to this Treaty.


CHAPTER I


PROPERTY, FUNDS, ASSETS AND OPERATIONS OF THE EUROPEAN COMMUNITIES


Article 1


The premises and buildings of the Communities shall be inviolable. They shall be exempt from
search, requisition, confiscation or expropriation. The property and assets of the Communities shall
not be the subject of any administrative or legal measure of constraint without the authorisation of
the Court of Justice.


Article 2


The archives of the Communities shall be inviolable.


Article 3


The Communities, their assets, revenues and other property shall be exempt from all direct taxes.
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The governments of the Member States shall, wherever possible, take the appropriate measures to
remit or refund the amount of indirect taxes or sales taxes included in the price of movable or
immovable property, where the Communities make, for their official use, substantial purchases the
price of which includes taxes of this kind. These provisions shall not be applied, however, so as to
have the effect of distorting competition within the Communities.


No exemption shall be granted in respect of taxes and dues which amount merely to charges for
public utility services.


Article 4


The Communities shall be exempt from all customs duties, prohibitions and restrictions on imports
and exports in respect of articles intended for their official use: articles so imported shall not be
disposed of, whether or not in return for payment, in the territory of the country into which they
have been imported, except under conditions approved by the government of that country.


The Communities shall also be exempt from any customs duties and any prohibitions and
restrictions on import and exports in respect of their publications.


Article 5


The European Coal and Steel Community may hold currency of any kind and operate accounts in
any currency.


CHAPTER II


COMMUNICATIONS AND LAISSEZ-PASSER


Article 6


For their official communications and the transmission of all their documents, the institutions of
the Communities shall enjoy in the territory of each Member State the treatment accorded by that
State to diplomatic missions.


Official correspondence and other official communications of the institutions of the Communities
shall not be subject to censorship.


Article 7


1. Laissez-passer in a form to be prescribed by the Council, which shall be recognized as valid
travel documents by the authorities of the Member States, may be issued to members and servants
of the institutions of the Communities by the Presidents of these institutions. These laissez-passer
shall be issued to officials and other servants under conditions laid down in the Staff Regulations of
officials and the Conditions of Employment of other servants of the Communities.
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The Commission may conclude agreements for these laissez-passer to be recognized as valid travel
documents within the territory of third countries.


2. The provisions of Article 6 of the Protocol on the privileges and immunities of the
European Coal and Steel Community shall, however, remain applicable to members and servants
of the institutions who are at the date of entry into force of this Treaty in possession of the laissez-
passer provided for in that Article, until the provisions of paragraph 1 of this Article are applied.


CHAPTER III


MEMBERS OF THE EUROPEAN PARLIAMENT


Article 8


No administrative or other restriction shall be imposed on the free movement of Members of the
European Parliament travelling to or from the place of meeting of the European Parliament.


Members of the European Parliament shall, in respect of customs and exchange control, be
accorded:


(a) by their own government, the same facilities as those accorded to senior officials travelling
abroad on temporary official missions;


(b) by the government of other Member States, the same facilities as those accorded to
representatives of foreign governments on temporary official missions.


Article 9


Members of the European Parliament shall not be subject to any form of inquiry, detention or legal
proceedings in respect of opinions expressed or votes cast by them in the performance of their
duties.


Article 10


During the sessions of the European Parliament, its Members shall enjoy:


(a) in the territory of their own State, the immunities accorded to members of their parliament;


(b) in the territory of any other Member State, immunity from any measure of detention and
from legal proceedings.


Immunity shall likewise apply to Members while they are travelling to and from the place of
meeting of the European Parliament.
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Immunity cannot be claimed when a Member is found in the act of committing an offence and
shall not prevent the European Parliament from exercising its right to waive the immunity of one
of its Members.


CHAPTER IV


REPRESENTATIVES OF MEMBER STATES TAKING PART IN THE WORK OF THE INSTITUTIONS OF THE
EUROPEAN COMMUNITIES


Article 11


Representatives of Member States taking part in the work of the institutions of the Communities,
their advisers and technical experts shall, in the performance of their duties and during their travel
to and from the place of meeting, enjoy the customary privileges, immunities and facilities.


This Article shall also apply to members of the advisory bodies of the Communities.


CHAPTER V


OFFICIALS AND OTHER SERVANTS OF THE EUROPEAN COMMUNITIES


Article 12


In the territory of each Member State and whatever their nationality, officials and other servants of
the Communities shall:


(a) subject to the provisions of the Treaties relating, on the one hand, to the rules on the liability
of officials and other servants towards the Communities and, on the other hand, to the
jurisdiction of the Court in disputes between the Communities and their officials and other
servants, be immune from legal proceedings in respect of acts performed by them in their
official capacity, including their words spoken or written. They shall continue to enjoy this
immunity after they have ceased to hold office;


(b) together with their spouses and dependent members of their families, not be subject to
immigration restrictions or to formalities for the registration of aliens;


(c) in respect of currency or exchange regulations, be accorded the same facilities as are
customarily accorded to officials of international organizations;


(d) enjoy the right to import free of duty their furniture and effects at the time of first taking up
their post in the country concerned, and the right to re-export free of duty their furniture and
effects, on termination of their duties in that country, subject in either case to the conditions
considered to be necessary by the government of the country in which this right is exercised;
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(e) have the right to import free of duty a motor car for their personal use, acquired either in the
country of their last residence or in the country of which they are nationals on the terms
ruling in the home market in that country, and to re-export it free of duty, subject in either
case to the conditions considered to be necessary by the government of the country
concerned.


Article 13


Officials and other servants of the Communities shall be liable to a tax for the benefit of the
Communities on salaries, wages and emoluments paid to them by the Communities, in accordance
with the conditions and procedure laid down by the Council, acting on a proposal from the
Commission.


They shall be exempt from national taxes on salaries, wages and emoluments paid by the
Communities.


Article 14


In the application of income tax, wealth tax and death duties and in the application of conventions
on the avoidance of double taxation concluded between Member States of the Communities,
officials and other servants of the Communities who, solely by reason of the performance of their
duties in the service of the Communities, establish their residence in the territory of a Member
State other than their country of domicile for tax purposes at the time of entering the service of
the Communities, shall be considered, both in the country of their actual residence and in the
country of domicile for tax purposes, as having maintained their domicile in the latter country
provided that it is a member of the Communities. This provision shall also apply to a spouse, to
the extent that the latter is not separately engaged in a gainful occupation, and to children
dependent on and in the care of the persons referred to in this Article.


Movable property belonging to persons referred to in the preceding paragraph and situated in the
territory of the country where they are staying shall be exempt from death duties in that country;
such property shall, for the assessment of such duty, be considered as being in the country of
domicile for tax purposes, subject to the rights of third countries and to the possible application of
provisions of international conventions on double taxation.


Any domicile acquired solely by reason of the performance of duties in the service of other
international organizations shall not be taken into consideration in applying the provisions of this
Article.


Article 15


The Council shall, acting unanimously on a proposal from the Commission, lay down the scheme
of social security benefits for officials and other servants of the Communities.
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Article 16


The Council shall, acting on a proposal from the Commission and after consulting the other
institutions concerned, determine the categories of officials and other servants of the Communities
to whom the provisions of Article 12, the second paragraph of Article 13, and Article 14 shall
apply, in whole or in part.


The names, grades and addresses of officials and other servants included in such categories shall be
communicated periodically to the governments of the Member States.


CHAPTER VI


PRIVILEGES AND IMMUNITIES OF MISSIONS OF THIRD COUNTRIES ACCREDITED TO THE EUROPEAN
COMMUNITIES


Article 17


The Member State in whose territory the Communities have their seat shall accord the customary
diplomatic immunities and privileges to missions of third countries accredited to the Communities.


CHAPTER VII


GENERAL PROVISIONS


Article 18


Privileges, immunities and facilities shall be accorded to officials and other servants of the
Communities solely in the interests of the Communities.


Each institution of the Communities shall be required to waive the immunity accorded to an
official or other servant wherever that institution considers that the waiver of such immunity is not
contrary to the interests of the Communities.


Article 19


The institutions of the Communities shall, for the purpose of applying this Protocol, cooperate with
the responsible authorities of the Member States concerned.


Article 20


Articles 12 to 15 and Article 18 shall apply to Members of the Commission.


Article 21


Articles 12 to 15 and Article 18 shall apply to the Judges, the Advocates-General, the Registrar and
the Assistant Rapporteurs of the Court of Justice and to the Members and Registrar of the Court of
First Instance, without prejudice to the provisions of Article 3 of the Protocol on the Statute of the
Court of Justice relating to immunity from legal proceedings of Judges and Advocates-General.
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Article 22


This Protocol shall also apply to the European Investment Bank, to the members of its organs, to
its staff and to the representatives of the Member States taking part in its activities, without
prejudice to the provisions of the Protocol on the Statute of the Bank.


The European Investment Bank shall in addition be exempt from any form of taxation or
imposition of a like nature on the occasion of any increase in its capital and from the various
formalities which may be connected therewith in the State where the Bank has its seat. Similarly, its
dissolution or liquidation shall not give rise to any imposition. Finally, the activities of the Bank
and of its organs carried on in accordance with its Statute shall not be subject to any turnover tax.


Article 23


This Protocol shall also apply to the European Central Bank, to the members of its organs and to
its staff, without prejudice to the provisions of the Protocol on the Statute of the European System
of Central Banks and the European Central Bank.


The European Central Bank shall, in addition, be exempt from any form of taxation or imposition
of a like nature on the occasion of any increase in its capital and from the various formalities
which may be connected therewith in the State where the bank has its seat. The activities of the
Bank and of its organs carried on in accordance with the Statute of the European System of
Central Banks and of the European Central Bank shall not be subject to any turnover tax.


The above provisions shall also apply to the European Monetary Institute. Its dissolution or
liquidation shall not give rise to any imposition.


IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Protocol.


Done at Brussels this eighth day of April in the year one thousand nine hundred and sixty-five.


Paul Henri SPAAK


Kurt SCHMÜCKER


Maurice COUVE DE MURVILLE


Amintore FANFANI


Pierre WERNER


J. M. A. H. LUNS
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APPENDIX
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AMENDMENTS TO PRIMARY LEGISLATION FURTHER TO THE AC-
CESSION OF THE REPUBLIC OF BULGARIA AND ROMANIA TO THE


EUROPEAN UNION


Further to the entry in force of the Treaty concerning the accession of the Republic of Bulgaria and
Romania to the European Union, the following articles shall be amended as set out below.


I. TREATY ON EUROPEAN UNION


1. In Article 23(2), the second sentence of the third subparagraph shall be replaced by the
following:


‘For their adoption decisions shall require at least 255 votes in favour, cast by at least
two‑thirds of the members.’


2. In Article 34(3), the end of the first sentence shall read:


‘for their adoption acts shall require at least 255 votes in favour, cast by at least two‑thirds
of the members.’


3. The second paragraph of Article 53 shall be replaced by the following:


‘Pursuant to the Accession Treaties, the Bulgarian, Czech, Estonian, Finnish, Hungarian,
Latvian, Lithuanian, Maltese, Polish, Romanian, Slovak, Slovenian and Swedish versions of
this Treaty shall also be authentic.’


II. TREATY ESTABLISHING THE EUROPEAN COMMUNITY


1. The last sentence of Article 57(1) shall be replaced by the following:


‘In respect of restrictions existing under national law in Bulgaria, Estonia and Hungary, the
relevant date shall be 31 December 1999.’


2. The second paragraph of Article 189 shall be replaced by the following:


‘The number of Members of the European Parliament shall not exceed 736.’
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3. With effect from the start of the 2009-2014 term, in Article 190(2) the first subparagraph
shall be replaced by the following:


‘2. The number of representatives elected in each Member State shall be as follows:


Belgium 22


Bulgaria 17


Czech Republic 22


Denmark 13


Germany 99


Estonia 6


Greece 22


Spain 50


France 72


Ireland 12


Italy 72


Cyprus 6


Latvia 8


Lithuania 12


Luxembourg 6


Hungary 22


Malta 5


Netherlands 25


Austria 17


Poland 50


Portugal 22


Romania 33


Slovenia 7


Slovakia 13


Finland 13


Sweden 18


United Kingdom 72.’


4. In Article 205(2), the following shall be inserted in the first subparagraph:


‘Bulgaria 10


Romania 14’.


5. In Article 205(2), the second and third subparagraphs shall be replaced by the following:


‘Acts of the Council shall require for their adoption at least 255 votes in favour cast by
a majority of the members where this Treaty requires them to be adopted on a proposal
from the Commission.
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In other cases, for their adoption acts of the Council shall require at least 255 votes in
favour, cast by at least two‑thirds of the members.’


6. In Article 258, the following shall be inserted in the second subparagraph:


‘Bulgaria 12


Romania 15’.


7. In Article 263, the following shall be inserted in the third subparagraph:


‘Bulgaria 12


Romania 15’.


8. In Article 299(1), the Republic of Bulgaria and Romania shall be inserted in the list of
Member States.


9. The second paragraph of Article 314 shall be replaced by the following:


‘Pursuant to the Accession Treaties, the Bulgarian, Czech, Danish, English, Estonian, Finnish,
Greek, Hungarian, Irish, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak,
Slovenian, Spanish and Swedish versions of this Treaty shall also be authentic.’


III. PROTOCOL ON THE STATUTE OF THE COURT OF JUSTICE


1. The first paragraph of Article 9 shall be replaced by the following:


‘When, every three years, the Judges are partially replaced, fourteen and thirteen Judges shall
be replaced alternately.’


2. Article 48 shall be replaced by the following:


‘The Court of First Instance shall consist of twenty‑seven Judges.’


IV. PROTOCOL ON THE STATUTE OF THE EUROPEAN INVESTMENT BANK


1. In Article 3, entries for the Republic of Bulgaria and Romania shall be inserted.
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2. In Article 4(1), first subparagraph:


(a) the introductory sentence shall be replaced by the following:


‘1. The capital of the Bank shall be EUR 164 795 737 000, subscribed by the
Member States as follows (1):’


(b) the following entries shall be inserted:


‘Bulgaria 296 000 000


Romania 846 000 000’


3. In Article 11(2) the first and third subparagraphs shall be replaced respectively by the
following:


‘2. The Board of Directors shall consist of twenty-eight directors and eighteen alternate
directors.


[…]


The alternate directors shall be appointed by the Board of Governors for five years as shown
below:


— two alternates nominated by the Federal Republic of Germany,


— two alternates nominated by the French Republic,


— two alternates nominated by the Italian Republic,


— two alternates nominated by the United Kingdom of Great Britain and Northern
Ireland,


— one alternate nominated by common accord of the Kingdom of Spain and the
Portuguese Republic,


— one alternate nominated by common accord of the Kingdom of Belgium, the Grand
Duchy of Luxembourg and the Kingdom of the Netherlands,


— two alternates nominated by common accord of the Kingdom of Denmark, the Hellenic
Republic, Ireland and Romania,
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— two alternates nominated by common accord of the Republic of Estonia, the Republic
of Latvia, the Republic of Lithuania, the Republic of Austria, the Republic of Finland
and the Kingdom of Sweden,


— three alternates nominated by common accord of the Republic of Bulgaria, the Czech
Republic, the Republic of Cyprus, the Republic of Hungary, the Republic of Malta, the
Republic of Poland, the Republic of Slovenia and the Slovak Republic,


— one alternate nominated by the Commission.’
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Convention on Third Party Liability in the Field of Nuclear Energy of 29th
July 1960, as amended by the Additional Protocol of 28th January 1964 and
by the Protocol of 16th November 1982


---------------------------------------------------------------------------


   * The GOVERNMENTS of the Federal Republic of Germany, the Republic of
     Austria, the Kingdom of Belgium, the Kingdom of Denmark, the Kingdom
     of Spain, the Republic of Finland, the French Republic, the Hellenic
     Republic, the Italian Republic, the Grand Duchy of Luxembourg, the
     Kingdom of Norway, the Kingdom of the Netherlands, the Portuguese
     Republic, the United Kingdom of Great Britain and Northern Ireland,
     the Kingdom of Sweden, the Swiss Confederation and the Turkish Republic ;


   * CONSIDERING that the OECD Nuclear Energy Agency, established within
     the framework of the Organisation for Economic Co-operation and
     Development (hereinafter referred to as the "Organisation"), is
     charged with encouraging the elaboration and harmonization of
     legislation relating to nuclear energy in participating countries, in
     particular with regard to third party liability and insurance against
     atomic risks;


   * DESIROUS of ensuring adequate and equitable compensation for persons
     who suffer damage caused by nuclear incidents whilst taking the
     necessary steps to ensure that the development of the production and
     uses of nuclear energy for peaceful purposes is not thereby hindered;


   * CONVINCED of the need for unifying the basic rules applying in the
     various countries to the liability incurred for such damage, whilst
     leaving these countries free to take, on a national basis, any
     additional measures which they deem appropriate;


     HAVE AGREED as follows:


                                 Article 1


  a. For the purposes of this Convention:


       i. "A nuclear incident" means any occurrence or succession of
          occurrences having the same origin which causes damage, provided
          that such occurrence or succession of occurrences, or any of the
          damage caused, arises out of or results either from the
          radioactive properties, or a combination of radioactive
          properties with toxic, explosive, or other hazardous properties
          of nuclear fuel or radioactive products or waste or with any of
          them, or from ionizing radiations emitted by any source of
          radiation inside a nuclear installation.


      ii. "Nuclear installation" means reactors other than those comprised
          in any means of transport; factories for the manufacture or
          processing of nuclear substances; factories for the separation of
          isotopes of nuclear fuel; factories for the reprocessing of
          irradiated nuclear fuel; facilities for the storage of nuclear
          substances other than storage incidental to the carriage of such
          substances; and such other installations in which there are
          nuclear fuel or radioactive products or waste as the Steering
          Committee for Nuclear Energy of the Organisation (hereinafter
          referred to as the "Steering Committee") shall from time to time
          determine; any Contracting Party may determine that two or more
          nuclear installations of one operator which are located on the
          same site shall, together with any other premises on that site
          where radioactive material is held, be treated as a single
          nuclear installation.
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     iii. "Nuclear fuel" means fissionable material in the form of uranium
          metal, alloy, or chemical compound (including natural uranium),
          plutonium metal, alloy, or chemical compound, and such other
          fissionable material as the Steering Committee shall from time to
          time determine.


      iv. "Radioactive products or waste" means any radioactive material
          produced in or made radioactive by exposure to the radiation
          incidental to the process of producing or utilizing nuclear fuel,
          but does not include (1) nuclear fuel, or (2) radioisotopes
          outside a nuclear installation which have reached the final stage
          of fabrication so as to be usable for any industrial, commercial,
          agricultural, medical, scientific or educational purpose.


       v. "Nuclear substances" means nuclear fuel (other than natural
          uranium and other than depleted uranium) and radioactive products
          or waste.


      vi. "Operator" in relation to a nuclear installation means the person
          designated or recognised by the competent public authority as the
          operator of that installation.


  b. The Steering Committee may, if in its view the small extent of the
     risks involved so warrants, exclude any nuclear installation, nuclear
     fuel, or nuclear substances from the application of this Convention.


                                 Article 2


     This Convention does not apply to nuclear incidents occurring in the
     territory of non-Contracting States or to damage suffered in such
     territory, unless otherwise provided by the legislation of the
     Contracting Party in whose territory the nuclear installation of the
     operator liable is situated, and except in regard to rights referred
     to in Article 6(e).


                                 Article 3


  a. The operator of a nuclear installation shall be liable, in accordance
     with this Convention, for:


       i. damage to or loss of life of any person; and


      ii. damage to or loss of any property other than


            1. the nuclear installation itself and any other nuclear
               installation, including a nuclear installation under
               construction, on the site where that installation is located; and


            2. any property on that same site which is used or to be used
               in connection with any such installation,


     upon proof that such damage or loss (hereinafter referred to as
     "damage") was caused by a nuclear incident in such installation or
     involving nuclear substances coming from such installation, except as
     otherwise provided for in Article 4.


  b. Where the damage or loss is caused jointly by a nuclear incident and
     by an incident other than a nuclear incident, that part of the damage
     or loss which is caused by such other incident, shall, to the extent
     that it is not reasonably separable from the damage or loss caused by
     the nuclear incident, be considered to be damage caused by the nuclear
     incident. Where the damage or loss is caused jointly by a nuclear
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     incident and by an emission of ionizing radiation not covered by this
     Convention, nothing in this Convention shall limit or otherwise affect
     the liability of any person in connection with that emission of ionizing radiation.


                                 Article 4


     In the case of carriage of nuclear substances, including storage
     incidental thereto, without prejudice to Article 2:


  a. The operator of a nuclear installation shall be liable, in accordance
     with this Convention, for damage upon proof that it was caused by a
     nuclear incident outside that installation and involving nuclear
     substances in the course of carriage therefrom, only if the incident occurs:


       i. before liability with regard to nuclear incidents involving the
          nuclear substances has been assumed, pursuant to the express
          terms of a contract in writing, by the operator of another
          nuclear installation;


      ii. in the absence of such express terms, before the operator of
          another nuclear installation has taken charge of the nuclear
          substances; or


     iii. where the nuclear substances are intended to be used in a reactor
          comprised in a means of transport, before the person duly
          authorized to operate that reactor has taken charge of the
          nuclear substances; but


      iv. where the nuclear substances have been sent to a person within
          the territory of a non-Contracting State, before they have been
          unloaded from the means of transport by which they have arrived
          in the territory of that non-Contracting State.


  b. The operator of a nuclear installation shall be liable, in accordance
     with this Convention, for damage upon proof that it was caused by a
     nuclear incident outside that installation and involving nuclear
     substances in the course of carriage thereto, only if the incident occurs:


       i. after liability with regard to nuclear incidents involving the
          nuclear substances has been assumed by him, pursuant to the
          express terms of a contract in writing, from the operator of
          another nuclear installation;


      ii. in the absence of such express terms, after he has taken charge
          of the nuclear substances; or


     iii. after he has taken charge of the nuclear substances from a person
          operating a reactor comprised in a means of transport; but


      iv. where the nuclear substances have, with the written consent of
          the operator, been sent from a person within the territory of a
          non-Contracting State, after they have been loaded on the means
          of transport by which they are to be carried from the territory of that State.


  c. The operator liable in accordance with this Convention shall provide
     the carrier with a certificate issued by or on behalf of the insurer
     or other financial guarantor furnishing the security required pursuant
     to Article 10. However, a Contracting Party may exclude this
     obligation in relation to carriage which takes place wholly within its
     own territory. The certificate shall state the name and address of
     that operator and the amount, type and duration of the security, and
     these statements may not be disputed by the person by whom or on whose
     behalf the certificate was issued. The certificate shall also indicate
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     the nuclear substances and the carriage in respect of which the
     security applies and shall include a statement by the competent public
     authority that the person named is an operator within the meaning of
     this Convention.


  d. A Contracting Party may provide by legislation that, under such terms
     as may be contained therein and upon fulfilment of the requirements of
     Article 10(a), a carrier may, at his request and with the consent of
     an operator of a nuclear installation situated in its territory, by
     decision of the competent public authority, be liable in accordance
     with this Convention in place of that operator. In such case for all
     the purposes of this Convention the carrier shall be considered, in
     respect of nuclear incidents occurring in the course of carriage of
     nuclear substances, as an operator of a nuclear installation on the
     territory of the Contracting Party whose legislation so provides.


                                 Article 5


  a. If the nuclear fuel or radioactive products or waste involved in a
     nuclear incident have been in more than one nuclear installation and
     are in a nuclear installation at the time damage is caused, no
     operator of any nuclear installation in which they have previously
     been shall be liable for the damage.


  b. Where, however, damage is caused by a nuclear incident occurring in a
     nuclear installation and involving only nuclear substances stored
     therein incidentally to their carriage, the operator of the nuclear
     installation shall not be liable where another operator or person is
     liable pursuant to Article 4.


  c. If the nuclear fuel or radioactive products or waste involved in a
     nuclear incident have been in more than one nuclear installation and
     are not in a nuclear installation at the time damage is caused, no
     operator other than the operator of the last nuclear installation in
     which they were before the damage was caused or an operator who has
     subsequently taken them in charge, or has assumed liability therefor
     pursuant to the express terms of a contract in writing shall be liable
     for the damage.


  d. If damage gives rise to liability of more than one operator in
     accordance with this Convention, the liability of these operators
     shall be joint and several: provided that where such liability arises
     as a result of damage caused by a nuclear incident involving nuclear
     substances in the course of carriage in one and the same means of
     transport, or, in the case of storage incidental to the carriage, in
     one and the same nuclear installation, the maximum total amount for
     which such operators shall be liable shall be the highest amount
     established with respect to any of them pursuant to Article 7 and
     provided that in no case shall any one operator be required, in
     respect of a nuclear incident, to pay more than the amount established
     with respect to him pursuant to Article 7.


                                 Article 6


  a. The right to compensation for damage caused by a nuclear incident may
     be exercised only against an operator liable for the damage in
     accordance with this Convention, or, if a direct right of action
     against the insurer or other financial guarantor furnishing the
     security required pursuant to Article 10 is given by national law,
     against the insurer or other financial guarantor.


  b. Except as otherwise provided in this Article, no other person shall be
     liable for damage caused by a nuclear incident, but this provision
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     shall not affect the application of any international agreement in the
     field of transport in force or open for signature, ratification or
     accession at the date of this Convention.


  c.   i. Nothing in this Convention shall affect the liability:


            1. of any individual for damage caused by a nuclear incident
               for which the operator, by virtue of Article 3(a)(ii)(1) and
               (2) or Article 9, is not liable under this Convention and
               which results from an act or omission of that individual
               done with intent to cause damage;


            2. of a person duly authorized to operate a reactor comprised
               in a means of transport for damage caused by a nuclear
               incident when an operator is not liable for such damage
               pursuant to Article 4(a)(iii) or (b)(iii).


      ii. The operator shall incur no liability outside this Convention for
          damage caused by a nuclear incident.


  d. Any person who has paid compensation in respect of damage caused by a
     nuclear incident under any international agreement referred to in
     paragraph (b) of this Article or under any legislation of a
     non-Contracting State shall, up to the amount which he has paid,
     acquire by subrogation the rights under this Convention of the person
     suffering damage whom he has so compensated.


  e. Any person who has his principal place of business in the territory of
     a Contracting Party or who is the servant of such a person and who has
     paid compensation in respect of damage caused by a nuclear incident
     occurring in the territory of a non-Contracting State or in respect of
     damage suffered in such territory shall, up to the amount which he has
     paid, acquire the rights which the person so compensated would have
     had against the operator but for the provisions of Article 2.


  f. The operator shall have a right of recourse only:


       i. if the damage caused by a nuclear incident results from an act or
          omission done with intent to cause damage, against the individual
          acting or omitting to act with such intent;


      ii. if and to the extent that it is so provided expressly by contract.


  g. If the operator has a right of recourse to any extent pursuant to
     paragraph (f) of this Article against any person, that person shall
     not, to that extent, have a right against the operator under
     paragraphs (d) or (e) of this Article.


  h. Where provisions of national or public health insurance, social
     security, workmen's compensation or occupational disease compensation
     systems include compensation for damage caused by a nuclear incident,
     rights of beneficiaries of such systems and rights of recourse by
     virtue of such systems shall be determined by the law of the
     Contracting Party or by the regulations of the inter-Governmental
     organisation which has established such systems.


                                 Article 7


  a. The aggregate of compensation required to be paid in respect of damage
     caused by a nuclear incident shall not exceed the maximum liability
     established in accordance with this Article.


  b. The maximum liability of the operator in respect of damage caused by a
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     nuclear incident shall be 15 000 000 Special Drawing Rights as defined
     by the International Monetary Fund and used by it for its own
     operations and transactions (hereinafter referred to as "Special
     Drawing Rights"). However,


       i. any Contracting Party, taking into account the possibilities for
          the operator of obtaining the insurance or other financial
          security required pursuant to Article 10, may establish by
          legislation a greater or lesser amount;


      ii. any Contracting Party, having regard to the nature of the nuclear
          installation or the nuclear substances involved and to the likely
          consequences of an incident originating therefrom, may establish
          a lower amount,


     provided that in no event shall any amounts so established be less
     than 5 000 000 Special Drawing Rights. The sums mentioned above may be
     converted into national currency in round figures.


  c. Compensation for damage caused to the means of transport on which the
     nuclear substances involved were at the time of the nuclear incident
     shall not have the effect of reducing the liability of the operator in
     respect of other damage to an amount less than either 5 000 000
     Special Drawing Rights, or any higher amount established by the
     legislation of a Contracting Party.


  d. The amount of liability of operators of nuclear installations in the
     territory of a Contracting Party established in accordance with
     paragraph (b) of this Article as well as the provisions of any
     legislation of a Contracting Party pursuant to paragraph (c) of this
     Article shall apply to the liability of such operators wherever the
     nuclear incident occurs.


  e. A Contracting Party may subject the transit of nuclear substances
     through its territory to the condition that the maximum amount of
     liability of the foreign operator concerned be increased, if it
     considers that such amount does not adequately cover the risks of a
     nuclear incident in the course of the transit: provided that the
     maximum amount thus increased shall not exceed the maximum amount of
     liability of operators of nuclear installations situated in its territory.


  f. The provisions of paragraph (e) of this Article shall not apply:


       i. to carriage by sea where, under international law, there is a
          right of entry in cases of urgent distress into the ports of such
          Contracting Party or a right of innocent passage through its territory; or


      ii. to carriage by air where, by agreement or under international law
          there is a right to fly over or land on the territory of such
          Contracting Party.


  g. Any interest and costs awarded by a court in actions for compensation
     under this Convention shall not be considered to be compensation for
     the purposes of this Convention and shall be payable by the operator
     in addition to any sum for which he is liable in accordance with this Article.


                                 Article 8


  a. The right of compensation under this Convention shall be extinguished
     if an action is not brought within ten years from the date of the
     nuclear incident. National legislation may, however, establish a
     period longer than ten years if measures have been taken by the
     Contracting Party in whose territory the nuclear installation of the
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     operator liable is situated to cover the liability of that operator in
     respect of any actions for compensation begun after the expiry of the
     period of ten years and during such longer period: provided that such
     extension of the extinction period shall in no case affect the right
     of compensation under this Convention of any person who has brought an
     action in respect of loss of life or personal injury against the
     operator before the expiry of the period of ten years.


  b. In the case of damage caused by a nuclear incident involving nuclear
     fuel or radioactive products or waste which, at the time of the
     incident have been stolen, lost, jettisoned or abandoned and have not
     yet been recovered, the period established pursuant to paragraph (a)
     of this Article shall be computed from the date of that nuclear
     incident, but the period shall in no case exceed twenty years from the
     date of the theft, loss, jettison or abandonment.


  c. National legislation may establish a period of not less than two years
     for the extinction of the right or as a period of limitation either
     from the date at which the person suffering damage has knowledge or
     from the date at which he ought reasonably to have known of both the
     damage and the operator liable: provided that the period established
     pursuant to paragraphs (a) and (b) of this Article shall not be exceeded.


  d. Where the provisions of Article 13(c)(ii) are applicable, the right of
     compensation shall not, however, be extinguished if, within the time
     provided for in paragraphs (a), (b) and (c) of this Article,


       i. prior to the determination by the Tribunal referred to in Article
          17, an action has been brought before any of the courts from
          which the Tribunal can choose; if the Tribunal determines that
          the competent court is a court other than that before which such
          action has already been brought, it may fix a date by which such
          action has to be brought before the competent court so determined; or


      ii. a request has been made to a Contracting Party concerned to
          initiate a determination by the Tribunal of the competent court
          pursuant to Article 13(c)(ii) and an action is brought subsequent
          to such determination within such time as may be fixed by theTribunal.


  e. Unless national law provides to the contrary, any person suffering
     damage caused by a nuclear incident who has brought an action for
     compensation within the period provided for in this Article may amend
     his claim in respect of any aggravation of the damage after the expiry
     of such period provided that final judgment has not been entered by
     the competent court.


                                 Article 9


     The operator shall not be liable for damage caused by a nuclear
     incident directly due to an act of armed conflict, hostilities, civil
     war, insurrection or, except in so far as the legislation of the
     Contracting Party in whose territory his nuclear installation is
     situated may provide to the contrary, a grave natural disaster of an
     exceptional character.


                                 Article 10


  a. To cover the liability under this Convention, the operator shall be
     required to have and maintain insurance or other financial security of
     the amount established pursuant to Article 7 and of such type and
     terms as the competent public authority shall specify.


  b. No insurer or other financial guarantor shall suspend or cancel the
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     insurance or other financial security provided for in paragraph (a) of
     this Article without giving notice in writing of at least two months
     to the competent public authority or in so far as such insurance or
     other financial security relates to the carriage of nuclear
     substances, during the period of the carriage in question.


  c. The sums provided as insurance, reinsurance, or other financial
     security may be drawn upon only for compensation for damage caused by
     a nuclear incident.


                                 Article 11


     The nature, form and extent of the compensation, within the limits of
     this Convention, as well as the equitable distribution thereof, shall
     be governed by national law.


                                 Article 12


     Compensation payable under this Convention, insurance and reinsurance
     premiums, sums provided as insurance, reinsurance, or other financial
     security required pursuant to Article 10, and interest and costs
     referred to in Article 7(g), shall be freely transferable between the
     monetary areas of the Contracting Parties.


                                 Article 13


  a. Except as otherwise provided in this Article, jurisdiction over
     actions under Articles 3, 4, 6(a) and 6(e) shall lie only with the
     courts of the Contracting Party in whose territory the nuclear
     incident occurred.


  b. Where a nuclear incident occurs outside the territory of the
     Contracting Parties, or where the place of the nuclear incident cannot
     be determined with certainty, jurisdiction over such actions shall lie
     with the courts of the Contracting Party in whose territory the
     nuclear installation of the operator liable is situated.


  c. Where jurisdiction would lie with the courts of more than one
     Contracting Party by virtue of paragraphs (a) or (b) of this Article,
     jurisdiction shall lie,


       i. if the nuclear incident occurred partly outside the territory of
          any Contracting Party and partly in the territory of a single
          Contracting Party, with the courts of that Contracting Party; and


      ii. in any other case, with the courts of the Contracting Party
          determined, at the request of a Contracting Party concerned, by
          the Tribunal referred to in Article 17 as being the most closely
          related to the case in question.


  d. Judgments entered by the competent court under this Article after
     trial, or by default, shall, when they have become enforceable under
     the law applied by that court, become enforceable in the territory of
     any of the other Contracting Parties as soon as the formalities
     required by the Contracting Party concerned have been complied with.
     The merits of the case shall not be the subject of further
     proceedings. The foregoing provisions shall not apply to interim
     judgments.


  e. If an action is brought against a Contracting Party under this
     Convention, such Contracting Party may not, except in respect of
     measures of execution, invoke any jurisdictional immunities before the
     court competent in accordance with this Article.
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                                 Article 14


  a. This Convention shall be applied without any discrimination based upon
     nationality, domicile, or residence.


  b. "National law" and "national legislation" mean the national law or the
     national legislation of the court having jurisdiction under this
     Convention over claims arising out of a nuclear incident, and that law
     or legislation shall apply to all matters both substantive and
     procedural not specifically governed by this Convention.


  c. That law and legislation shall be applied without any discrimination
     based upon nationality, domicile, or residence.


                                 Article 15


  a. Any Contracting Party may take such measures as it deems necessary to
     provide for an increase in the amount of compensation specified in
     this Convention.


  b. In so far as compensation for damage involves public funds and is in
     excess of the 5 000 000 Special Drawing Rights referred to in Article
     7, any such measure in whatever form may be applied under conditions
     which may derogate from the provisions of this Convention.


                                 Article 16


     Decisions taken by the Steering Committee under Article 1(a)(ii),
     1(a)(iii) and 1(b) shall be adopted by mutual agreement of the members
     representing the Contracting Parties.


                                 Article 17


     Any dispute arising between two or more Contracting Parties concerning
     the interpretation or application of this Convention shall be examined
     by the Steering Committee and in the absence of friendly settlement
     shall, upon the request of a Contracting Party concerned, be submitted
     to the Tribunal established by the Convention of 20th December 1957 on
     the Establishment of a Security Control in the Field of Nuclear Energy.


                                 Article 18


  a. Reservations to one or more of the provisions of this Convention may
     be made at any time prior to ratification of or accession to this
     Convention or prior to the time of notification under Article 23 in
     respect of any territory or territories mentioned in the notification,
     and shall be admissible only if the terms of these reservations have
     been expressly accepted by the Signatories.


  b. Such acceptance shall not be required from a Signatory which has not
     itself ratified this Convention within a period of twelve months after
     the date of notification to it of such reservation by the
     Secretary-General of the Organisation in accordance with Article 24.


  c. Any reservation admitted in accordance with this Article may be
     withdrawn at any time by notification addressed to the
     Secretary-General of the Organisation.


                                 Article 19


  a. This Convention shall be ratified. Instruments of ratification shall
     be deposited with the Secretary-General of the Organisation.
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  b. This Convention shall come into force upon the deposit of instruments
     of ratification by not less than five of the Signatories. For each
     Signatory ratifying thereafter, this Convention shall come into force
     upon the deposit of its instrument of ratification.


                                 Article 20


     Amendments to this Convention shall be adopted by mutual agreement of
     all the Contracting Parties. They shall come into force when ratified
     or confirmed by two-thirds of the Contracting Parties. For each
     Contracting Party ratifying or confirming thereafter, they shall come
     into force at the date of such ratification or confirmation.


                                 Article 21


  a. The Government of any Member or Associate country of the Organisation
     which is not a Signatory to this Convention may accede thereto by
     notification addressed to the Secretary-General of the Organisation.


  b. The Government of any other country which is not a Signatory to this
     Convention may accede thereto by notification addressed to the
     Secretary-General of the Organisation and with the unanimous assent of
     the Contracting Parties. Such accession shall take effect from the
     date of such assent.


                                 Article 22


  a. This Convention shall remain in effect for a period of ten years as
     from the date of its coming into force. Any Contracting Party may, by
     giving twelve months' notice to the Secretary-General of the
     Organisation, terminate the application of this Convention to itself
     at the end of the period of ten years.


  b. This Convention shall, after the period of ten years, remain in force
     for a period of five years for such Contracting Parties as have not
     terminated its application in accordance with paragraph (a) of this
     Article, and thereafter for successive periods of five years for such
     Contracting Parties as have not terminated its application at the end
     of one of such periods of five years by giving twelve months' notice
     to that effect to the Secretary-General of the Organisation.


  c. A conference shall be convened by the Secretary-General of the
     Organisation in order to consider revisions to this Convention after a
     period of five years as from the date of its coming into force or, at
     any other time, at the request of a Contracting Party, within six
     months from the date of such request.


                                 Article 23


  a. This Convention shall apply to the metropolitan territories of the
     Contracting Parties.


  b. Any Signatory or Contracting Party may, at the time of signature or
     ratification of or accession to this Convention or at any later time,
     notify the Secretary-General of the Organisation that this Convention
     shall apply to those of its territories, including the territories for
     whose international relations it is responsible, to which this
     Convention is not applicable in accordance with paragraph (a) of this
     Article and which are mentioned in the notification. Any such
     notification may in respect of any territory or territories mentioned
     therein be withdrawn by giving twelve months' notice to that effect to
     the Secretary-General of the Organisation.
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  c. Any territories of a Contracting Party, including the territories for
     whose international relations it is responsible, to which this
     Convention does not apply shall be regarded for the purposes of this
     Convention as being a territory of a non-Contracting State.


                                 Article 24


     The Secretary-General of the Organisation shall give notice to all
     Signatories and acceding Governments of the receipt of any instrument
     of ratification, accession, withdrawal, notification under Article 23,
     and decisions of the Steering Committee under Article 1(a)(ii),
     1(a)(iii) and 1(b). He shall also notify them of the date on which
     this Convention comes into force, the text of any amendment thereto
     and of the date on which such amendment comes into force, and any
     reservation made in accordance with Article 18.


                                  Annex I


     The following reservations were accepted either at the time of
     signature of the Convention or at the time of signature of the
     Additional Protocol:


   * 1.6(a) and (c)(i):


     Reservation by the Government of the Federal Republic of Germany, the
     Government of the Republic of Austria and the Government of the
     Hellenic Republic.


          Reservation of the right to provide, by national law, that
          persons other than the operator may continue to be liable for
          damage caused by a nuclear incident on condition that these
          persons are fully covered in respect of their liability,
          including defence against unjustified actions, by insurance or
          other financial security obtained by the operator or out of State funds.


   * 2.6(b) and (d):


     Reservation by the Government of the Republic of Austria, the
     Government of the Hellenic Republic, the Government of the Kingdom of
     Norway and the Government of the Kingdom of Sweden °.


          Reservation of the right to consider their national legislation
          which includes provisions equivalent to those included in the
          international agreements referred to in Article 6(b) as being
          international agreements within the meaning of Article 6(b) and (d).


   * 3.8(a):


     Reservation by the Government of the Federal Republic of Germany and
the Government of the Republic of Austria.


     Reservation of the right to establish, in respect of nuclear incidents
     occurring in the Federal Republic of Germany and in the Republic of
     Austria respectively, a period longer than ten years if measures have
     been taken to cover the liability of the operator in respect of any
     actions for compensation begun after the expiry of the period of ten
     years and during such longer period.


   * 4.9:


     Reservation by the Government of the Federal Republic of Germany and
     the Government of the Republic of Austria.
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          Reservation of the right to provide, in respect of nuclear
          incidents occurring in the Federal Republic of Germany and in the
          Republic of Austria respectively, that the operator shall be
          liable for damage caused by a nuclear incident directly due to an
          act of armed conflict, hostilities, civil war, insurrection or a
          grave natural disaster of an exceptional character.


   * 5.19 :


     Reservation by the Government of the Federal Republic of Germany, the
     Government of the Republic of Austria, and the Government of the
     Hellenic Republic.


          Reservation of the right to consider ratification of this
          Convention as constituting an obligation under international law
          to enact national legislation on third party liability in the
          field of nuclear energy in accordance with the provisions of this Convention.


                                  Annex II


     This Convention shall not be interpreted as depriving a Contracting
     Party, on whose territory damage was caused by a nuclear incident
     occurring on the territory of another Contracting Party, of any
     recourse which might be available to it under international law.


     IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly empowered,
     have signed this Convention.


     DONE in Paris, this twenty-ninth day of July Nineteen Hundred and
     Sixty, in the English, French, German, Spanish, Italian and Dutch
     languages in a single copy which shall remain deposited with the
     Secretary-General of the Organisation for European Economic
     Co-operation2 by whom certified copies will be communicated to all
     Signatories.


                          Notes by the Secretariat


  1. The designation of the Signatories is the same as that in the Protocol
     of 16th November 1982. It should be noted that Finland acceded to the
     Paris Convention and the Additional Protocol of 1964 on 16th June 1972
     and has signed the Protocol of 1982.


  2. The Organisation for European Economic Co-operation (OEEC) was
     reconstituted as the Organisation for Economic Co-operation and
     Development (OECD) on 30th September 1961, in accordance with the
     provisions of the Convention on the Organisation for Economic
     Co-operation and Development of 14th December 1960.


     In addition, following the Decision of the OECD Council dated 17th May
     1972 [C(72)106 (Final)], the European Nuclear Energy Agency (ENEA) is
     now called the OECD Nuclear Energy Agency (NEA).


  3. At the time of the deposit of its instruments of accession, the
     Government of Finland subordinated its accession to the present reservation.
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SUMMARY


1. The issue of when and how to use the precautionary principle, both within the
European Union and internationally, is giving rise to much debate, and to mixed,
and sometimes contradictory views. Thus, decision-makers are constantly faced
with the dilemma of balancing the freedom and rights of individuals, industry and
organisations with the need to reduce the risk of adverse effects to the
environment, human, animal or plant health. Therefore, finding the correct
balance so that the proportionate, non-discriminatory, transparent and coherent
actions can be taken, requires a structured decision-making process with detailed
scientific and other objective information.


2. The Communication's fourfold aim is to:


• outline the Commission's approach to using the precautionary principle,


• establish Commission guidelines for applying it,


• build a common understanding of how to assess, appraise, manage and
communicate risks that science is not yet able to evaluate fully, and


• avoid unwarranted recourse to the precautionary principle, as a disguised form
of protectionism.


It also seeks to provide an input to the ongoing debate on this issue, both within
the Community and internationally.


3. The precautionary principle is not defined in the Treaty, which prescribes it only
once - to protect the environment. But in practice, its scope is much wider, and
specifically where preliminary objective scientific evaluation, indicates that there
are reasonable grounds for concern that the potentially dangerous effects on the
environment, human, animal or plant health may be inconsistent with the high
level of protection chosen for the Community.


The Commission considers that the Community, like other WTO members, has
the right to establish the level of protection - particularly of the environment,
human, animal and plant health, - that it deems appropriate. Applying the
precautionary principle is a key tenet of its policy, and the choices it makes to this
end will continue to affect the views it defends internationally, on how this
principle should be applied.


4. The precautionary principle should be considered within a structured approach to
the analysis of risk which comprises three elements: risk assessment, risk
management, risk communication. The precautionary principle is particularly
relevant to the management of risk.


The precautionary principle, which is essentially used by decision-makers in the
management of risk, should not be confused with the element of caution that
scientists apply in their assessment of scientific data.
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Recourse to the precautionary principle presupposes that potentially dangerous
effects deriving from a phenomenon, product or process have been identified, and
that scientific evaluation does not allow the risk to be determined with sufficient
certainty.


The implementation of an approach based on the precautionary principle should
start with a scientific evaluation, as complete as possible, and where possible,
identifying at each stage the degree of scientific uncertainty.


5. Decision-makers need to be aware of the degree of uncertainty attached to the
results of the evaluation of the available scientific information. Judging what is an
"acceptable" level of risk for society is an eminently political responsibility.
Decision-makers faced with an unacceptable risk, scientific uncertainty and
public concerns have a duty to find answers. Therefore, all these factors have to
be taken into consideration.


In some cases, the right answer may be not to act or at least not to introduce a
binding legal measure. A wide range of initiatives is available in the case of
action, going from a legally binding measure to a research project or a
recommendation.


The decision-making procedure should be transparent and should involve as early
as possible and to the extent reasonably possible all interested parties.


6. Where action is deemed necessary, measures based on the precautionary principle
should be, inter alia:


• proportional to the chosen level of protection,


• non-discriminatory in their application,


• consistent with similar measures already taken,


• based on an examination of the potential benefits and costs of action or lack
of action (including, where appropriate and feasible, an economic cost/benefit
analysis),


• subject to review, in the light of new scientific data, and


• capable of assigning responsibility for producing the scientific evidence
necessary for a more comprehensive risk assessment.


Proportionality means tailoring measures to the chosen level of protection. Risk
can rarely be reduced to zero, but incomplete risk assessments may greatly reduce
the range of options open to risk managers. A total ban may not be a proportional
response to a potential risk in all cases. However, in certain cases, it is the sole
possible response to a given risk.


Non-discrimination means that comparable situations should not be treated
differently, and that different situations should not be treated in the same way,
unless there are objective grounds for doing so.
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Consistency means that measures should be of comparable scope and nature to
those already taken in equivalent areas in which all scientific data are available.


Examining costs and benefits entails comparing the overall cost to the
Community of action and lack of action, in both the short and long term. This is
not simply an economic cost-benefit analysis: its scope is much broader, and
includes non-economic considerations, such as the efficacy of possible options
and their acceptability to the public. In the conduct of such an examination,
account should be taken of the general principle and the case law of the Court that
the protection of health takes precedence over economic considerations.


Subject to review in the light of new scientific data, means measures based on the
precautionary principle should be maintained so long as scientific information is
incomplete or inconclusive, and the risk is still considered too high to be imposed
on society, in view of chosen level of protection. Measures should be periodically
reviewed in the light of scientific progress, and amended as necessary.


Assigning responsibility for producing scientific evidence is already a common
consequence of these measures. Countries that impose a prior approval
(marketing authorisation) requirement on products that they deem dangerous a
priori reverse the burden of proving injury, by treating them as dangerous unless
and until businesses do the scientific work necessary to demonstrate that they are
safe.


Where there is no prior authorisation procedure, it may be up to the user or to
public authorities to demonstrate the nature of a danger and the level of risk of a
product or process. In such cases, a specific precautionary measure might be
taken to place the burden of proof upon the producer, manufacturer or importer,
but this cannot be made a general rule.
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1. INTRODUCTION


A number of recent events has shown that public opinion is becoming
increasingly aware of the potential risks to which the population or their
environment are potentially exposed.


Enormous advances in communications technology have fostered this growing
sensitivity to the emergence of new risks, before scientific research has been
able to fully illuminate the problems. Decision-makers have to take account of
the fears generated by these perceptions and to put in place preventive measures
to eliminate the risk or at least reduce it to the minimum acceptable level. On 13
April 1999 the Council adopted a resolution urging the Commission inter alia
" to be in the future even more determined to be guided by the precautionary
principle in preparing proposals for legislation and in its other consumer-
related activities and develop as priority clear and effective guidelines for the
application of this principle". This Communication is part of the Commission's
response.


The dimension of the precautionary principle goes beyond the problems
associated with a short or medium-term approach to risks. It also concerns the
longer run and the well-being of future generations.


A decision to take measures without waiting until all the necessary scientific
knowledge is available is clearly a precaution-based approach.


Decision-makers are constantly faced with the dilemma of balancing the
freedoms and rights of individuals, industry and organisations with the need to
reduce or eliminate the risk of adverse effects to the environment or to health.


Finding the correct balance so that proportionate, non-discriminatory,
transparent and coherent decisions can be arrived at, which at the same time
provide the chosen level of protection, requires a structured decision making
process with detailed scientific and other objective information. This structure is
provided by the three elements of risk analysis: the assessment of risk, the
choice of risk management strategy and the communication of the risk.


Any assessment of risk that is made should be based on the existing body of
scientific and statistical data. Most decisions are taken where there is sufficient
information available for appropriate preventive measures to be taken but in
other circumstances, these data may be wanting in some respects.


Whether or not to invoke the Precautionary Principle is a decision exercised
where scientific information is insufficient, inconclusive, or uncertain and where
there are indications that the possible effects on the environment, or human,
animal or plant health may be potentially dangerous and inconsistent with the
chosen level of protection.
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2. THE GOALS OF THIS COMMUNICATION


The aim of this Communication is to inform all interested parties, in particular
the European Parliament the Council and Member States of the manner in which
the Commission applies or intends to apply the precautionary principle when
faced with taking decisions relating to the containment of risk. However, this
general Communication does not claim to be the final word - rather, the idea is
to provide input to the ongoing debate both at Community and international
level.


This Communication seeks to establish a common understanding of the factors
leading to recourse to the precautionary principle and its place in decision
making, and to establish guidelines for its application based on reasoned and
coherent principles.


The guidelines outlined in this Communication are only intended to serve as
general guidance and in no way to modify or affect the provisions of the Treaty
or secondary Community legislation.


Another objective is to avoid unwarranted recourse to the precautionary
principle, which in certain cases could serve as a justification for disguised
protectionism. Accordingly the development of international guidelines could
facilitate the achievement of this end. The Commission also wishes to stress in
this Communication that, far from being a way of evading obligations arising
from the WTO Agreements, the envisaged use of the precautionary principle
complies with these obligations.


It is also necessary to clarify a misunderstanding as regards the distinction
between reliance on the precautionary principle and the search for zero risk,
which in reality is rarely to be found. The search for a high level of health and
safety and environmental and consumer protection belongs in the framework of
the single market, which is a cornerstone of the Community.


The Community has already relied on the precautionary principle. Abundant
experience has been gained over many years in the environmental field, where
many measures have been inspired by the precautionary principle, such as
measures to protect the ozone layer or concerning climate change.


3. THE PRECAUTIONARY PRINCIPLE IN THE EUROPEAN UNION


The Community has consistently endeavoured to achieve a high level of
protection, among others in environment and human, animal or plant health. In
most cases, measures making it possible to achieve this high level of protection
can be determined on a satisfactory scientific basis. However, when there are
reasonable grounds for concern that potential hazards may affect the
environment or human, animal or plant health, and when at the same time the
available data preclude a detailed risk evaluation, the precautionary principle has
been politically accepted as a risk management strategy in several fields.


To understand fully the use of the precautionary principle in the European
Union, it is necessary to examine the legislative texts, the case law of the Court
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of Justice and the Court of First Instance, and the policy approaches that have
emerged.


Legal Texts


The analysis starts with the legal texts which explicitly or implicitly refer to the
precautionary principle (Annex I, Ref. 1).


At Community level the only explicit reference to the precautionary principle is
to be found in the environment title of the EC Treaty, and more specifically
Article 174. However, one cannot conclude from this that the principle applies
only to the environment (Annex I, Refs. 2 and 3). Although the principle is
adumbrated in the Treaty, it is not defined there.


Like other general notions contained in the legislation, such as subsidiarity or
proportionality, it is for the decision-makers and ultimately the courts to flesh
out the principle. In other words, the scope of the precautionary principle also
depends on trends in case law, which to some degree are influenced by
prevailing social and political values.


However, it would be wrong to conclude that the absence of a definition has to
lead to legal uncertainty. The Community authorities' practical experience with
the precautionary principle and its judicial review make it possible to get an
ever-better handle on the precautionary principle.


Case law


The Court of Justice of the European Communities and the Court of First
Instance have already had occasion to review the application of the
precautionary principle in cases they have adjudicated and hence to develop case
law in this area. (see Annex I, Refs. 5, 6 and 7)


Policy orientations


Policy orientations were set out by the Commission in the Green Paper on the
General Principles of Food Safety and the Communication of 30 April 1997 on
Consumer Health and Food Safety, by Parliament in its Resolution of 10 March
1998 concerning the Green Paper, by the Council in its Resolution of 13 April
1999 and by the Joint Parliamentary Committee of the EEA (European
Economic Area) in its Resolution of 16 March 1999 (Annex I, Refs. 8-12).


Hence the Commission considers that the precautionary principle is a general
one which should in particular be taken into consideration in the fields of
environmental protection and human, animal and plant health.


Although the precautionary principle is not explicitly mentioned in the
Treaty except in the environmental field, its scope is far wider and covers
those specific circumstances where scientific evidence is insufficient,
inconclusive or uncertain and there are indications through preliminary
objective scientific evaluation that there are reasonable grounds for concern
that the potentially dangerous effects on the environment, human, animal or
plant health may be inconsistent with the chosen level of protection .
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4. THE PRECAUTIONARY PRINCIPLE IN INTERNATIONAL LAW


At international level, the precautionary principle was first recognised in the
World Charter for Nature, adopted by the UN General Assembly in 1982. It was
subsequently incorporated into various international conventions on the
protection of the environment. (cf. Annex II).


This principle was enshrined at the 1992 Rio Conference on the Environment
and Development, during which the Rio Declaration was adopted, whose
principle 15 states that: “in order to protect the environment, the precautionary
approach shall be widely applied by States according to their capability. Where
there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation”. Besides, the United Nations' Framework
Convention on Climate Change and the Convention of Biological Diversity both
refer to the precautionary principle. Recently, on 28 January 2000, at the
Conference of the Parties to the Convention on Biological Diversity, the
Protocol on Biosafety concerning the safe transfer, handling and use of living
modified organisms resulting from modern biotechnology confirmed the key
function of the Precautionary Principle (see Annex II).


Hence this principle has been progressively consolidated in international
environmental law, and so it has since become a full-fledged and general
principle of international law.


The WTO agreements confirm this observation. The preamble to the WTO
Agreement highlights the ever closer links between international trade and
environmental protection1. A consistent approach means that the precautionary
principle must be taken into account in these agreements, notably in the
Agreement on Sanitary and Phytosanitary Measures (SPS) and in the Agreement
on Technical Barriers to Trade (TBT), to ensure that this general principle is
duly enforced in this legal order.


Hence, each Member of the WTO has the independent right to determine the
level of environmental or health protection they consider appropriate.
Consequently a member may apply measures, including measures based on the
precautionary principle, which lead to a higher level of protection than that
provided for in the relevant international standards or recommendations.


The Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS Agreement) clearly sanctions the use of the precautionary principle,
although the term itself is not explicitly used. Although the general rule is that


                                                


1 "The parties to this agreement ... recognising that their relations in the field of trade and
economic endeavour should be conducted with a view to raising standards of living, ensuring full
employment and a large and steadily growing volume of real income and effective demand, and expanding
the production of and trade in goods and services, while allowing for the optimal use of the world's
resources in accordance with the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing to in a manner consistent with their
respective needs and concerns at different levels of economic development ..."
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all sanitary and phytosanitary measures must be based on scientific principles
and that they should not be maintained without adequate scientific evidence, a
derogation from these principles is provided for in Article 5 (7) which stipulates
that: “in cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
pertinent information, including that from the relevant international
organizations as well as from sanitary or phytosanitary measures applied by
other Members. In such circumstances, Members shall seek to obtain the
additional information necessary for a more objective assessment of risk and
review the sanitary or phytosanitary measure accordingly within a reasonable
period of time.”


Hence, according to the SPS Agreement, measures adopted in application of a
precautionary principle when the scientific data are inadequate, are provisional
and imply that efforts be undertaken to elicit or generate the necessary scientific
data. It is important to stress that the provisional nature is not bound up with a
time limit but with the development of scientific knowledge.


The use of the term “more objective assessment of risk” in Article 5.7 infers that
a precautionary measure may be based on a less objective appraisal but must
nevertheless includes an evaluation of risk.


The concept of risk assessment in the SPS leaves leeway for interpretation of
what could be used as a basis for a precautionary approach. The risk assessment
on which a measure is based may include non-quantifiable data of a factual or
qualitative nature and is not uniquely confined to purely quantitative scientific
data. This interpretation has been confirmed by the WTO’s Appellate body in
the case of growth hormones, which rejected the panel’s initial interpretation
that the risk assessment had to be quantitative and had to establish a minimum
degree of risk.


The principles enshrined in Article 5.7 of the SPS must be respected in the field
of sanitary and phytosanitary measures; however, because of the specific nature
of other areas, such as the environment, it may be that somewhat different
principles will have to be applied.


International guidelines are being considered in relation to the application of the
Precautionary Principle in Codex Alimentarius. Such guidance in this, and other
sectors, could pave the way to a harmonised approach by the WTO Members, to
drawing up health or environment protection measures, while avoiding the
misuse of the precautionary principle which could otherwise lead to
unjustifiable barriers to trade.


In the light of these observations, the Commission considers that, following the
example set by other Members of the WTO, the Community is entitled to
prescribe the level of protection, notably as regards the environment and human,
animal and plant health, which it considers appropriate. In this context, the
Community must respect Articles 6, 95, 152 and 174 of the Treaty. To this end,
reliance on the precautionary principle constitutes an essential plank of its
policy. It is clear that the choices made will affect its positions at international
and notably multilateral level, as regards recourse to the precautionary principle.
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Bearing in mind the very origins of the precautionary principle and its
growing role in international law, and notably in the agreements of the
World Trade Organisation, this principle must be duly addressed at
international level in the various areas in which it is likely to be of relevance.


Following the example set by the other members of the WTO, the
Commission considers that the Community is entitled to prescribe the level of
protection, notably as regards environmental protection and human, animal
and plant health, that it considers appropriate. Recourse to the precautionary
principle is a central plank of Community policy. The choices made to this
end will continue to influence its positions at international level, and notably
at multinational level, as regards the precautionary principle.


5. THE CONSTITUENT PARTS OF THE PRECAUTIONARY PRINCIPLE


An analysis of the precautionary principle reveals two quite distinct aspects: (i)
the political decision to act or not to act as such, which is linked to the
factors triggering recourse to the precautionary principle; (ii) in the affirmative,
how to act, i.e. the measures resulting from application of the precautionary
principle.


There is a controversy as to the role of scientific uncertainty in risk analysis, and
notably as to whether it belongs under risk assessment or risk management. This
controversy springs from a confusion between a prudential approach and
application of the precautionary principle. These two aspects are complementary
but should not be confounded.


The prudential approach is part of risk assessment policy which is determined
before any risk assessment takes place and which is based on the elements
described in 5.1.3; it is therefore an integral part of the scientific opinion
delivered by the risk evaluators.


On the other hand, application of the precautionary principle is part of risk
management, when scientific uncertainty precludes a full assessment of the risk
and when decision-makers consider that the chosen level of environmental
protection or of human, animal and plant health may be in jeopardy.


The Commission considers that measures applying the precautionary principle
belong in the general framework of risk analysis, and in particular risk
management.


5.1. Factors triggering recourse to the precautionary principle


The precautionary principle is relevant only in the event of a potential risk, even
if this risk cannot be fully demonstrated or quantified or its effects determined
because of the insufficiency or inclusive nature of the scientific data.


It should however be noted that the precautionary principle can under no
circumstances be used to justify the adoption of arbitrary decisions.
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5.1.1. Identification of potentially negative effects


Before the precautionary principle is invoked, the scientific data relevant to the
risks must first be evaluated. However, one factor logically and chronologically
precedes this evaluation, namely identification of the potentially negative effects
of a phenomenon. To understand these effects more thoroughly it is necessary to
conduct a scientific examination. The decision to conduct this examination
without awaiting additional information is bound up with a less theoretical and
more concrete perception of the risk.


5.1.2. Scientific evaluation


A scientific evaluation of the potential adverse effects should be undertaken
based on the available data when considering whether measures are necessary to
protect the environment, the human, animal or plant health. An assessment of
risk should be considered where feasible when deciding whether or not to
invoke the precautionary principle. This requires reliable scientific data and
logical reasoning, leading to a conclusion which expresses the possibility of
occurrence and the severity of a hazard's impact on the environment, or health of
a given population including the extent of possible damage, persistency,
reversibility and delayed effect. However it is not possible in all cases to
complete a comprehensive assessment of risk, but all effort should be made to
evaluate the available scientific information.


Where possible, a report should be made which indicates the assessment of the
existing knowledge and the available information, providing the views of the
scientists on the reliability of the assessment as well as on the remaining
uncertainties. If necessary, it should also contain the identification of topics for
further scientific research.


Risk assessment consists of four components - namely hazard identification,
hazard characterisation, appraisal of exposure and risk characterisation (Annex
III). The limits of scientific knowledge may affect each of these components,
influencing the overall level of attendant uncertainty and ultimately affecting the
foundation for protective or preventive action. An attempt to complete these
four steps should be performed before decision to act is taken.


5.1.3. Scientific uncertainty


Scientific uncertainty results usually from five characteristics of the scientific
method : the variable chosen, the measurements made, the samples drawn, the
models used and the causal relationship employed. Scientific uncertainty may
also arise from a controversy on existing data or lack of some relevant data .
Uncertainty may relate to qualitative or quantitative elements of the analysis.


A more abstract and generalised approach preferred by some scientists is to
separate all uncertainties into three categories of – Bias, Randomness and True
Variability. Some other experts categorise uncertainty in terms of estimation of
confidence interval of the probability of occurrence and of the severity of the
hazard’s impact.
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This issue is very complex and the Commission launched a project
“Technological Risk and the Management of Uncertainty” conducted under the
auspices of the European Scientific Technology Observatory. The four ESTO
reports will be published shortly and will give a comprehensive description of
scientific uncertainty.


Risk evaluators accommodate these uncertainty factors by incorporating
prudential aspects such as :


– relying on animal models to establish potential effects in man;


– using body weight ranges to make inter-species comparisons;


– adopting a safety factor in evaluating an acceptable daily intake to account
for intra- and inter-species variability; the magnitude of this factor
depends on the degree of uncertainty of the available data;


– not adopting an acceptable daily intake for substances recognised as
genotoxic or carcinogenic;


– adopting the "ALARA" (as low as reasonably achievable) level as a basis
for certain toxic contaminants.


Risk managers should be fully aware of these uncertainty factors when they
adopt measures based on the scientific opinion delivered by the evaluators.


However, in some situations the scientific data are not sufficient to allow one to
apply these prudential aspects in practice, i.e. in cases in which extrapolations
cannot be made because of the absence of parameter modelling and where
cause-effect relationships are suspected but have not been demonstrated. It is in
situations like these that decision-makers face the dilemma of having to act or
not to act.


Recourse to the precautionary principle presupposes:


– identification of potentially negative effects resulting from a phenomenon,
product or process;


– a scientific evaluation of the risk which because of the insufficiency of the data,
their inconclusive or imprecise nature, makes it impossible to determine with
sufficient certainty the risk in question.


5.2. Measures resulting from reliance on the precautionary principle


5.2.1. The decision whether or not to act


In the kind of situation described above - sometimes under varying degrees of
pressure from public opinion - decision-makers have to respond. However,
responding does not necessarily mean that measures always have to be adopted.
The decision to do nothing may be a response in its own right.
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The appropriate response in a given situation is thus the result of an political
decision, a function of the risk level that is "acceptable" to the society on
which the risk is imposed.


5.2.2. Nature of the action ultimately taken


The nature of the decision influences the type of control that can be carried out.
Recourse to the precautionary principle does not necessarily mean adopting final
instruments designed to produce legal effects that are open to judicial review.
There is a whole range of actions available to decision-makers under the head of
the precautionary principle. The decision to fund a research programme or even
the decision to inform the public about the possible adverse effects of a product
or procedure may themselves be inspired by the precautionary principle.


It is for the Court of Justice to pronounce on the legality of any measures taken
by the Community institutions. The Court has consistently held that when the
Commission or any other Community institution has broad discretionary
powers, notably as regards the nature and scope of the measures it adopts,
review by the Court must be limited to examining whether the institution
committed a manifest error or misuse of power or manifestly exceed the limits
of its powers of appraisal.


Hence the measures may not be of an arbitrary nature.


Recourse to the precautionary principle does not necessarily mean adopting
final instruments designed to produce legal effects, which are subject to
judicial review.


6. GUIDELINES FOR APPLYING THE PRECAUTIONARY PRINCIPLE.


6.1. Implementation


When decision-makers become aware of a risk to the environment or human,
animal or plant health that in the event of non-action may have serious
consequences, the question of appropriate protective measures arise. Decision-
makers have to obtain, through a structured approach, a scientific evaluation, as
complete as possible, of the risk to the environment, or health, in order to select
the most appropriate course of action


The determination of appropriate action including measures based on the
precautionary principle should start with a scientific evaluation and, if
necessary, the decision to commission scientists to perform an as objective and
complete as possible scientific evaluation. It will cast light on the existing
objective evidence, the gaps in knowledge and the scientific uncertainties.
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The implementation of an approach based on the precautionary principle
should start with a scientific evaluation, as complete as possible, and where
possible, identifying at each stage the degree of scientific uncertainty.


6.2. The triggering factor


Once the scientific evaluation has been performed as best as possible, it may
provide a basis for triggering a decision to invoke the precautionary principle.
The conclusions of this evaluation should show that the desired level of
protection for the environment or a population group could be jeopardised. The
conclusions should also include an assessment of the scientific uncertainties and
a description of the hypotheses used to compensate for the lack of the scientific
or statistical data. An assessment of the potential consequences of inaction
should be considered and may be used as a trigger by the decision-makers. The
decision to wait or not to wait for new scientific data before considering possible
measures should be taken by the decision-makers with a maximum of
transparency. The absence of scientific proof of the existence of a cause-effect
relationship, a quantifiable dose/response relationship or a quantitative
evaluation of the probability of the emergence of adverse effects following
exposure should not be used to justify inaction. Even if scientific advice is
supported only by a minority fraction of the scientific community, due account
should be taken of their views, provided the credibility and reputation of this
fraction are recognised.2


The Commission has confirmed its wish to rely on procedures as transparent as
possible and to involve all interested parties at the earliest possible stage 3. This
will assist decision makers in taking legitimate measures which are likely to
achieve the society’s chosen level of health or environmental protection


An assessment of the potential consequences of inaction and of the
uncertainties of the scientific evaluation should be considered by decision-
makers when determining whether to trigger action based on the
precautionary principle.


All interested parties should be involved to the fullest extent possible in the
study of various risk management options that may be envisaged once the
results of the scientific evaluation and/or risk assessment are available and
the procedure be as transparent as possible.


                                                
2 cf The WTO Appellate Body report on hormones, paragraph 194 : « In some cases, the very existence of


divergent views presented by qualified scientists who have investigated the particular issue at
hand, may indicate a state of scientific uncertainty »


3 A considerable effort has already been made notably as regards public health and the
environment. As regards the latter, the Community and the Member States have demonstrated the
importance they attach to access to information and justice by signing the Aarhus Convention of
June 1998.
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6.3. The general principles of application


The general principles are not limited to application of the precautionary
principle. They apply to all risk management measures. An approach inspired by
the precautionary principle does not exempt one from applying wherever
possible these criteria, which are generally used when a complete risk
assessment is at hand.


Thus reliance on the precautionary principle is no excuse for derogating from
the general principles of risk management.


These general principles include:


• proportionality,


• non-discrimination,


• consistency,


• examination of the benefits and costs of action or lack of action


• examination of scientific developments.


6.3.1. Proportionality


The measures envisaged must make it possible to achieve the appropriate level
of protection. Measures based on the precautionary principle must not be
disproportionate to the desired level of protection and must not aim at zero risk,
something which rarely exists. However, in certain cases, an incomplete
assessment of the risk may considerably limit the number of options available to
the risk managers.


In some cases a total ban may not be a proportional response to a potential risk.
In other cases, it may be the sole possible response to a potential risk.


Risk reduction measures should include less restrictive alternatives which make
it possible to achieve an equivalent level of protection, such as appropriate
treatment, reduction of exposure, tightening of controls, adoption of provisional
limits, recommendations for populations at risk, etc. One should also consider
replacing the products or procedures concerned by safer products or procedures.


The risk reduction measure should not be limited to immediate risks where the
proportionality of the action is easier to assess. It is in situations in which the
adverse effects do not emerge until long after exposure that the cause-effect
relationships are more difficult to prove scientifically and that – for this reason –
the precautionary principle often has to be invoked. In this case the potential
long-term effects must be taken into account in evaluating the proportionality of
measures in the form of rapid action to limit or eliminate a risk whose effects
will not surface until ten or twenty years later or will affect future generations.
This applies in particular to effects on the eco-system. Risks that are carried
forward into the future cannot be eliminated or reduced except at the time of
exposure, that is to say immediately.
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Measures should be proportional to the desired level of protection.


6.3.2. Non-discrimination


The principle of non-discrimination means that comparable situations should not
be treated differently and that different situations should not be treated in the
same way, unless there are objective grounds for doing so.


Measures taken under the precautionary principle should be designed to achieve
an equivalent level of protection without invoking the geographical origin or the
nature of the production process to apply different treatments in an arbitrary
manner.


Measures should not be discriminatory in their application.


6.3.3. Consistency


Measures should be consistent with the measures already adopted in similar
circumstances or using similar approaches. Risk evaluations include a series of
factors to be taken into account to ensure that they are as thorough as possible.
The goal here is to identify and characterise the hazards, notably by establishing
a relationship between the dose and the effect and assessing the exposure of the
target population or the environment. If the absence of certain scientific data
makes it impossible to characterise the risk, taking into account the uncertainties
inherent to the evaluation, the measures taken under the precautionary principle
should be comparable in nature and scope with measures already taken in
equivalent areas in which all the scientific data are available.


Measures should be consistent with the measures already adopted in similar
circumstances or using similar approaches.


6.3.4. Examination of the benefits and costs of action and lack of action


A comparison must be made between the most likely positive or negative
consequences of the envisaged action and those of inaction in terms of the
overall cost to the Community, both in the long- and short-term. The measures
envisaged must produce an overall advantage as regards reducing risks to an
acceptable level.


Examination of the pros and cons cannot be reduced to an economic cost-benefit
analysis. It is wider in scope and includes non-economic considerations.


However, examination of the pros and cons should include an economic cost-
benefit analysis where this is appropriate and possible.


Besides, other analysis methods, such as those concerning the efficacy of
possible options and their acceptability to the public may also have to be taken
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into account. A society may be willing to pay a higher cost to protect an interest,
such as the environment or health, to which it attaches priority.


The Commission affirms, in accordance with the case law of the Court that
requirements linked to the protection of public health should undoubtedly be
given greater weight than economic considerations.


The measures adopted presuppose examination of the benefits and costs of
action and lack of action. This examination should include an economic
cost/benefit analysis when this is appropriate and feasible. However, other
analysis methods, such as those concerning efficacy and the socio-economic
impact of the various options, may also be relevant. Besides the decision-
maker may, in certain circumstances, by guided by non-economic
considerations such as the protection of health.


6.3.5. Examination of scientific developments


The measures should be maintained as long as the scientific data are inadequate,
imprecise or inconclusive and as long as the risk is considered too high to be
imposed on society. The measures may have to be modified or abolished by a
particular deadline, in the light of new scientific findings. However, this is not
always linked to the time factor, but to the development of scientific knowledge.


Besides, scientific research should be carried out with a view to obtaining a
more advanced or more complete scientific assessment. In this context, the
measures should be subjected to regular scientific monitoring, so that they can
be reevaluated in the light of new scientific information.


The Agreement on Sanitary and Phytosanitary Measures (SPS) provides that
measures adopted in the context of inadequate scientific evidence must respect
certain conditions. Hence these conditions concern only the scope of the SPS
Agreement, but the specific nature of certain sectors, such as the environment,
may mean that somewhat different principles have to be applied.


Article 5(7) of the SPS agreement includes certain specific rules:


• The measures must be of a provisional nature pending the availability of
more reliable scientific data. However this provisional nature is linked to the
development of scientific knowledge rather than to a time factor.


• Research must be carried out to elicit the additional scientific data required
for a more objective assessment of the risk.


• The measures must be periodically reviewed to take account of new
scientific data. The results of scientific research should make it possible to
complete the risk evaluation and if necessary to review the measures on the
basis of the conclusions.
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• Hence the reasonable period envisaged in the SPS Agreement includes the
time needed for completion of the necessary scientific work and, besides, the
time needed for performance of a risk evaluation based on the conclusions of
this scientific work. It should not be possible to invoke budgetary constraints
or political priorities to justify excessive delays in obtaining results, re-
evaluating the risk or amending the provisional measures.


Research could also be conducted for the improvement of the methodologies
and instruments for assessing risk, including greater integration of all pertinent
factors (e.g. socio-economic information, technological perspectives).


The measures, although provisional, shall be maintained as long as the
scientific data remain incomplete, imprecise or inconclusive and as long as
the risk is considered too high to be imposed on society.


Maintenance of the measures depends on the development of scientific
knowledge, in the light of which they should be reevaluated. This means that
scientific research shall be continued with a view to obtaining more complete
data.


Measures based on the precautionary principle shall be reexamined and if
necessary modified depending on the results of the scientific research and
the follow up of their impact.


6.4. The burden of proof


• Community rules and those of many third countries enshrine the principle of
prior approval (positive list) before the placing on the market of certain
products, such as drugs, pesticides or food additives. This is one way of
applying the precautionary principle, by shifting responsibility for producing
scientific evidence. This applies in particular to substances deemed "a priori"
hazardous or which are potentially hazardous at a certain level of absorption.
In this case the legislator, by way of precaution, has clearly reversed the
burden of proof by requiring that the substances be deemed hazardous until
proven otherwise. Hence it is up to the business community to carry out the
scientific work needed to evaluate the risk. As long as the human health risk
cannot be evaluated with sufficient certainty, the legislator is not legally
entitled to authorise use of the substance, unless exceptionally for test
purposes.


• In other cases, where such a prior approval procedure does not exist, it may
be for the user, a private individual, a consumer association, citizens or the
public authorities to demonstrate the nature of a danger and the level of risk
posed by a product or process. Action taken under the head of the
precautionary principle must in certain cases include a clause reversing the
burden of proof and placing it on the producer, manufacturer or importer,
but such an obligation cannot be systematically entertained as a general
principle. This possibility should be examined on a case-by-case basis when
a measure is adopted under the precautionary principle, pending
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supplementary scientific data, so as to give professionals who have an
economic interest in the production and/or marketing of the procedure or
product in question the opportunity to finance the necessary research on a
voluntary basis.


Measures based on the precautionary principle may assign
responsibility for producing the scientific evidence necessary for a
comprehensive risk evaluation.


7. CONCLUSION


This Communication of a general scope sets out the Commission's position as
regards recourse to the precautionary principle. The Communication reflects the
Commission’s desire for transparency and dialogue with all stakeholders. At the
same it is provides concrete guidance for applying the precautionary principle.


The Commission wishes to reaffirm the crucial importance it attaches to the
distinction between the decision to act or not to act, which is of an eminently
political nature, and the measures resulting from recourse to the precautionary
principle, which must comply with the general principles applicable to all risk
management measures. The Commission also considers that every decision must
be preceded by an examination of all the available scientific data and, if
possible, a risk evaluation that is as objective and comprehensive as possible. A
decision to invoke the precautionary principle does not mean that the measures
will be adopted on an arbitrary or discriminatory basis.


This Communication should also contribute to reaffirming the Community's
position at international level, where the precautionary principle is receiving
increasing attention. However the Commission wishes to stress that this
Communication is not meant to be the last word; rather, it should be seen as the
point of departure for a broader study of the conditions in which risks should be
assessed, appraised, managed and communicated.
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ANNEX I


LEGAL AND OTHER BASES FOR EC DECISIONS ON PRECAUTIONARY MEASURES


The legislative texts


Ref. 1


The EC Treaty, incorporating provisions already introduced by the Maastricht Treaty of
1992, and more specifically Article 174 thereof, states:


– "2. Community policy on the environment shall aim at a high level of protection
taking into account the diversity of situations in the various regions of the
Community. It shall be based on the precautionary principle and on the
principles that preventive action should be taken, that environmental damage
should as a priority be rectified at source and that the polluter should pay …


3. In preparing its policy on the environment, the Community shall take account
of:


– available scientific and technical data, …


– the potential benefits and costs of action or lack of action …"


Ref. 2


Article 6 of the EC Treaty provides that "environmental protection requirements must be
integrated into the definition and implementation of the Community policies and
activities referred to in Article 3, in particular with a view to promoting sustainable
development".


Ref. 3


Hence, Article 95(3) of the EC Treaty provides that: "The Commission, in its proposals
envisaged in paragraph 1 concerning health, safety, environmental protection and
consumer protection, will take as a base a high level of protection, taking account in
particular of any new development based on scientific facts. Within their respective
powers, the European Parliament and the Council will also seek to achieve this
objective".


Ref. 4


The first paragraph of Article 152 of the EC Treaty provides that: "A high level of human
health protection shall be ensured in the definition and implementation of all Community
policies and activities".


Case law


Ref. 5
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In its judgement on the validity of the Commission's decision banning the exportation of
beef from the United Kingdom to reduce the risk of BSE transmission (Judgements of 5
May 1998, cases C-157/96 and C-180/96), the Court held:


"Where there is uncertainty as to the existence or extent of risks to human health, the
institutions may take protective measures without having to wait until the reality and
seriousness of those risks become fully apparent." (Grounds 99). The next section fleshes
out the Court's reasoning: "That approach is borne out by Article 130r(1) of the EC
Treaty, according to which Community policy on the environment is to pursue the
objective inter alia of protecting human health. Article 130r(2) provides that that policy
is to aim at a high level of protection and is to be based in particular on the principles
that preventive action should be taken and that environmental protection requirements
must be integrated into the definition and implementation of other Community
policies."(Grounds 100).


Ref. 6


In another judgement concerning protection of consumer health (Judgement of 16 July
1998, case T-199/96), the Court of First Instance cites the above passage from the BSE
judgement (see Grounds 66 and 67).


Ref. 7


Recently, in the Order of 30 June 1999 (Case T-70/99), the President of the Court of First
Instance confirmed the positions expressed in the abovementioned judgements. Note that
this judgement contains an explicit reference to the precautionary principle and affirms
that “requirements linked to the protection of public health should undoubtedly be given
greater weight that economic considerations.”


Policy orientations


Ref. 8


In its Communication of 30 April 1997 on consumer health and food safety (COM(97)
183 final), the Commission states: "the Commission will be guided in its risk analysis by
the precautionary principle, in cases where the scientific basis is insufficient or some
uncertainty exists".


Ref. 9


In its Green Paper on the General Principles of Food Law in the European Union of 30
April 1997 (COM(97) 176 final), the Commission reiterates this point:


"The Treaty requires the Community to contribute to the maintenance of a high level of
protection of public health, the environment and consumers. In order to ensure a high
level of protection and coherence, protective measures should be based on risk
assessment, taking into account all relevant risk factors, including technological aspects,
the best available scientific evidence and the availability of inspection sampling and
testing methods. Where a full risk assessment is not possible, measures should be based
on the precautionary principle."


Ref. 10







25


In its Resolution of 10 March 1998 on the Green Paper, the European Parliament states:


“European food law is based on the principle of preventive protection of consumer
health;


stresses that policy in this area must be founded on a scientifically-based risk analysis
supplemented, where necessary, by appropriate risk management based on the
precautionary principle;


invites the Commission to anticipate possible challenges to Community food law by WTO
bodies by requesting the scientific committees to present a full set of arguments based on
the precautionary principle.”


Ref. 11


The Joint Parliamentary Committee of the EEA (European Economic Area), adopted a
Resolution on Food Safety in the EEA on 16 March 1999. In this connection, on the one
hand, it “emphasises the importance of application of the precautionary principle”
(point 5) and, on the other, “reaffirms the over-riding need for a precautionary approach
within the EEA to the assessment and evaluation of applications for the marketing of
GMOs intended to enter the food chain…” (point 13).


Ref. 12


On 13 April 1999, the Council adopted a Resolution urging the Commission, inter alia,
"to be in the future even more determined to be guided by the precautionary principle in
preparing proposals for legislation and in its other consumer-related activities and
develop as a priority clear and effective guidelines for the application of this principle".







26


ANNEX II


THE PRECAUTIONARY PRINCIPLE IN INTERNATIONAL LAW


The environment


Although applied more broadly, the Precautionary Principle has been developed primarily
in the context of environmental policy.


Hence, the Ministerial Declaration of the Second International Conference on the
Protection of the North Sea (1987) states that "in order to protect the North Sea from
possibly damaging effects of the most dangerous substances, a precautionary approach
is necessary which may require action to control inputs of such substances even before a
causal link has been established by absolutely clear scientific evidence". A new
Ministerial Declaration was delivered at the Third International Conference on the
Protection of the North Sea (1990). It fleshes out the earlier declaration, stating that "the
participants ... will continue to apply the precautionary principle, that is to take action to
avoid potentially damaging impacts of substances that are persistent, toxic and liable to
bioaccumulate even where there is no scientific evidence to prove a causal link between
emissions and effects"


The Precautionary Principle was explicitly recognised during the UN Conference on
Environment and Development (UNCED) in Rio de Janeiro 1992 and included in the so-
called Rio Declaration. Since then the Precautionary Principle has been implemented in
various environmental instruments, and in particular in global climate change, ozone
depleting substances and biodiversity conservation.


The precautionary Principle is listed as Principle 15 of the Rio Declaration among the
principles of general rights and obligations of national authorities:


“In order to protect the environment, the precautionary approach should be widely applied
by States according to their capabilities. Where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason for postponing cost-
effective measures to prevent environmental degradation”.


Principle 15 is reproduced in similar wording in:


1. The preamble of the Convention of Biological Diversity (1992):


(…) Noting also that where there is a threat of significant reduction or loss of biological
diversity, lack of full scientific certainty should not be used as a reason for postponing
measures to avoid or minimise such a threat (…)


2. In article 3 (Principles) of the Convention of Climate Change (1992):


(..)The Parties should take precautionary measures to anticipate, prevent or minimise the
causes of climate change and mitigate its adverse effects. Where there are threats of serious
or irreversible damage, lack of full scientific certainty should not be used as a reason for
postponing such measures, taking into account that policies and measures to deal with
climate change should be cost-effective so as to ensure global benefits at the lowest possible
cost. To achieve this, such policies and measures should take into account different socio-
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economic contexts, be comprehensive, cover all relevant sources, sinks and reservoirs of
greenhouse gases and adaptation, and comprise all economic sectors. Efforts to address
climate change may be carried out cooperatively by interested Parties.


In the Paris Convention for the protection of the marine environment of the north-east
Atlantic (September 1992), the precautionary principle is defined as the principle "by
virtue of which preventive measures are to be taken when there are reasonable grounds
for concern that substances or energy introduced, directly or indirectly, into the marine
environment may bring about hazards to human health, harm living resources and
marine ecosystems, damage amenities or interfere with other legitimate uses of the sea,
even when there is no conclusive evidence of a causal relationship between the inputs
and the effects."


Recently, on 28 January 2000, at the Conference of the Parties to the Convention on
Biological diversity, the Protocol on Biosafety concerning the safe transfer, handling and
use of living modified organisms resulting from modern biotechnology confirmed the
key function of the Precautionary Principle. In fact, article 10, paragraph 6 states: “Lack
of scientific certainty due to insufficient relevant scientific information and knowledge
regarding the extent of the potential adverse effects of a living modified organism on the
conservation and sustainable use of biological diversity in the Party of import, taking
also into account risks to human health, shall not prevent that Party from taking a
decision, as appropriate, with regard to the import of living modified organism in
question as referred to in paragraph 3 above, in order to avoid or minimize such
potential adverse effects”.


Besides, the preamble to the WTO Agreement highlights the ever closer links between
international trade and environmental protection.


The WTO SPS Agreement


Although the term „Precautionary Principle“ is not explicitly used in the WTO
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS), the
Appellate Body on EC measures concerning meat and meat products (Hormones) (AB-
1997-4, paragraph 124) states that it finds reflection in Article 5.7 of this Agreement. Art
5.7 reads:„In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
scientific information, including that from the relevant international organizations as
well as from sanitary and phytosanitary measures applied by other Members. In such
circumstances, Members shall seek to obtain the additional information necessary for a
more objective assessment of risk and review the sanitary or phytosanitary measure
accordingly within a reasonable period of time.“


The Appellate Body on Hormones (Paragraph 124) recognises….” that there is no need
to assume that Article 5.7 exhausts the relevance of a precautionary principle”.
Moreover, Members have the “right to establish their own level of sanitary protection,
which level may be higher (i.e. more cautious) than that implied in existing international
standards, guidelines and recommendations”. Furthermore, it accepts that “responsible,
representative governments commonly act from perspectives of prudence and precaution
where risks of irreversible, e.g. life-terminating, damage to human health are concerned.”
The Appellate Body on Japan-Measures affecting agricultural products (AB-1998-8,
paragraph 89) clarifies the four requirements which must be met in order to adopt and
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maintain provisional SPS measures. A Member may provisionally adopt an SPS measure
if this measure is:


1.) imposed in respect of a situation where „relevant scientific information is
insufficient“; and


2.) adopted “on the basis of available pertinent information“.


Such a provisional measure may not be maintained unless the Member which adopted the
measure:


1.) „seek(s) to obtain the additional information necessary for a more objective risk
assessment“; and


2.) „review(s) the … measure accordingly within a reasonable period of time“


These four requirements are clearly cumulative and are equally important for the purpose
of determining consistency with the provision of Art 5.7. Whenever one of these four
requirements is not met, the measure at issue is inconsistent with Art 5.7. As to what
constitutes a „reasonable period of time“ to review the measure, the Appellate Body
points out (Paragraph 93), that this has to be established on a case-by-case basis and
depends on the specific circumstances of each case, including the difficulty of obtaining
the additional information necessary for the review and the characteristics of the
provisional SPS measure.
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ANNEX III


THE FOUR COMPONENTS OF RISK ASSESSMENT


An attempt to complete as far as possible these four components should be performed
before action is taken.


Hazard identification means identifying the biological, chemical or physical agents that
may have adverse effects. A new substance or biological agent may reveal itself through
its effects on the population (illness or death), or on the environment and it may be
possible to describe the actual or potential effects on the population or environment
before the cause is identified beyond doubt.


Hazard characterisation consists of determining, in quantitative and/or qualitative terms,
the nature and severity of the adverse effects associated with the causal agents or activity.
It is at this stage that a relationship between the amount of the hazardous substance and
the effect has to be established. However, the relationship is sometimes difficult or
impossible to prove, for instance because the causal link has not been established beyond
doubt.


Appraisal of exposure consists of quantitatively or qualitatively evaluating the
probability of exposure to the agent under study. Apart from information on the agents
themselves (source, distribution, concentrations, characteristics, etc.), there is a need for
data on the probability of contamination or exposure of the population or environment to
the hazard.


Risk characterisation corresponds to the qualitative and/or quantitative estimation, taking
account of inherent uncertainties, of the probability, of the frequency and severity of the
known or potential adverse environmental or health effects liable to occur. It is
established on the basis of the three preceding and closely depends on the uncertainties,
variations, working hypotheses and conjectures made at each stage of the process. When
the available data are inadequate or non-conclusive, a prudent and cautious approach to
environmental protection, health or safety could be to opt for the worst-case hypothesis.
When such hypotheses are accumulated, this will lead to an exaggeration of the real risk
but gives a certain assurance that it will not be underestimated.
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FOREWORD


by Mohamed ElBaradei
Director General


The origins of a special international regime on civil liability for nuclear damage date back to the early 1960s,
when the first international instruments, the Convention on Third Party Liability in the Field of Nuclear Energy and
the Vienna Convention on Civil Liability for Nuclear Damage, were adopted under the auspices of the then
Organisation for European Economic Co-operation (OEEC) and the International Atomic Energy Agency. Since
the adoption of these instruments, improvements have been made to incorporate developments in the legal,
technical and economic aspects of nuclear liability. In particular, in 1997 the Vienna Convention on Civil Liability
for Nuclear Damage was amended and the Convention on Supplementary Compensation for Nuclear Damage was
adopted.


At the International Conference on the Safety of Transport of Radioactive Material, held in Vienna in July
2003, however, it was noted, inter alia, that there are a number of liability related conventions to which many States
are Parties but many others are not and that the provisions of the liability conventions, and the relationships
between them, are not simple to understand. It was suggested therefore that the preparation of an explanatory text
for these instruments would assist in developing a common understanding of the complex legal issues involved and
thereby promote adherence to these instruments. 


In light of the above and with a view to fostering a global and effective nuclear liability regime, the
International Expert Group on Nuclear Liability (INLEX) was established in September 2003. Following its
establishment, INLEX has held several meetings during the course of which it, inter alia, finalized explanatory texts
on the nuclear liability instruments concluded under IAEA auspices in 1997. The Group recommended the
circulation of the explanatory texts to Member States as constituting a comprehensive study of the IAEA’s nuclear
liability regime. The texts are available in all the IAEA’s official languages at http://www.iaea.org/. 


It is hoped that the texts and the other documents comprising this publication will increase awareness of
nuclear liability as an important aspect of nuclear law by becoming a useful tool for legislators, government officials,
technical experts, lawyers and nuclear insurers.
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OVERVIEW OF THE MODERNIZED 
IAEA NUCLEAR LIABILITY REGIME


1. The adoption in 1997 of the Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage1


(1997 Protocol) and the Convention on Supplementary Compensation for Nuclear Damage2 (1997 CSC) marked a
major milestone in the development of the international nuclear liability regime. The 1997 Protocol and the 1997
CSC contain important improvements in the amount of compensation available, the scope of damage covered and
the allocation of jurisdiction. Furthermore, the 1997 CSC provides the framework for establishing a global regime
with widespread adherence by nuclear and non-nuclear States.


2. The existing international nuclear liability regime is based on the Convention on Third Party Liability in the
Field of Nuclear Energy of 29 July 1960, as amended by the Additional Protocol of 28 January 1964 and by the
Protocol of 16 November 1982 (1960 Paris Convention) and the Vienna Convention on Civil Liability for Nuclear
Damage (1963 Vienna Convention), which set forth the basic principles of nuclear liability law3. These principles
include the following: 


• The operator of a nuclear installation is exclusively liable for nuclear damage. All liability is channelled on to
one person, namely the operator of the nuclear installation where the nuclear incident occurs, or in the case of
an accident during the shipment of material, of the installation from which the shipment originated. Under the
Conventions, the operator — and only the operator — is liable for nuclear incidents, to the exclusion of any
other person. Two primary factors have motivated this exclusive liability of the operator, as distinct from the
position under the ordinary law of torts. Firstly, it is desirable to avoid difficult and lengthy questions of
complicated legal cross-actions to establish in individual cases who is legally liable. Secondly, such exclusive
liability obviates the necessity for all those who might be associated with the construction or operation of a
nuclear installation other than the operator itself to also take out insurance, and thus allows a concentration of
the insurance capacity available. 


• Strict (no fault) liability is imposed on the operator4. There is a long established tradition of legislative action
or judicial interpretation that a presumption of liability for hazards created arises when a person engages in a
dangerous activity. Owing to the special dangers involved in the activities within the scope of the Conventions
and the difficulty of establishing negligence in particular cases, this presumption has been adopted for nuclear
liability. Strict liability is therefore the rule; liability results from the risk, irrespective of fault. 


• Exclusive jurisdiction is granted to the courts of one State, to the exclusion of the courts in other States. The
general rule is that a court of the Contracting Party in whose territory the nuclear incident occurs has juris-
diction. If suits arising out of the same incident were to be tried and judgements rendered in the courts of
several different States, the problem of assuring equitable distribution of compensation might be insoluble.
Within the State, one single competent forum should deal with all actions — including direct actions against
insurers or other guarantors and actions to establish rights to claim compensation — against the operator
arising out of the same nuclear incident.


1 Reproduced in INFCIRC/566.
2 Reproduced in INFCIRC/567.
3 These Conventions were linked in 1988 by the Joint Protocol Relating to the Application of the Vienna Convention and


the Paris Convention.
4 Referred to in the Conventions as “absolute liability”.
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• Liability is limited in amount and in time. In the absence of a limitation of liability, the risks could in the worst
possible circumstances involve financial liabilities greater than any hitherto encountered, and it would be very
difficult for operators to find the necessary insurance or financial security to meet the risks. As to the limitation
in time, bodily injury caused by radioactive contamination may not become manifest for some time after the
exposure to radiation has actually occurred. The legal period during which an action may be brought is
therefore a matter of great importance. Operators and their insurers or financial guarantors will naturally be
concerned if they have to maintain, over long periods of time, reserves against outstanding or expired policies
for possibly large but unascertainable amounts of liability. On the other hand, it is unreasonable for victims
whose damage manifests itself late to find that no provision has been made for compensation to them. A
further complication is the difficulty of proof involved in establishing or denying that delayed damage was, in
fact, caused by the nuclear incident. A compromise has necessarily been arrived at between the interests of
those suffering damage and the interests of operators. 


3. The 1997 Protocol and the 1997 CSC built on these principles but enhanced them in three significant ways:
higher compensation; broader definition of nuclear damage; and updated jurisdiction rules. In addition, the 1997
Protocol mandates access to compensation by residents of non-Contracting Parties.


4. The 1997 Protocol and the 1997 CSC establish 300 million special drawing rights (SDRs)5 as the minimum
amount that a State must make available under its national law to compensate nuclear damage. This represents a
major increase in the minimum amounts required by the 1960 Paris Convention and the 1963 Vienna Convention.
Furthermore, the 1997 CSC provides for an international fund to supplement the amount of compensation available
under national law. Assuming widespread adherence, the international fund could provide approximately
300 million SDRs more to compensate nuclear damage, meaning a total compensation amount of approximately
600 million SDRs. Contributions to the international fund are based on a formula under which more than 90% of
the contributions come from nuclear power generating States on the basis of their installed nuclear capacity, while
the remaining portion comes from all Member States on the basis of their United Nations rate of assessment. Since
nuclear power generating States generally have high United Nations rates of assessment, this formula should result
in a very high percentage of the contributions coming from nuclear power generating States. The 1997 CSC provides
that half of the international fund must be exclusively allocated to cover any transboundary damage. This recognizes
the importance that the international community attaches to compensating transboundary damage. 


5. The 1997 Protocol and the 1997 CSC enhance the definition of ‘nuclear damage’ by explicitly identifying the
types of damage that must be compensated. In addition to personal injury and property damage, which are included
in the existing definition, the enhanced definition includes five categories of damage relating to impairment of the
environment, preventive measures and economic loss. The definition makes it clear that these additional categories
are covered to the extent determined by the law of the competent court. The enhanced definition thus provides
certainty that the concept of nuclear damage includes the costs of reinstatement of impaired environment,
preventive measures and certain economic loss, while recognizing that the forms and content of compensation is best
left to the national law of the State whose courts have jurisdiction over a particular nuclear incident. 


6. The 1997 Protocol and the 1997 CSC also revise the definition of ‘nuclear incident’ to make it clear that, in the
absence of an actual release of radiation, preventive measures may be taken in response to a grave and imminent
threat of a release of radiation that could cause other types of nuclear damage. The use of the phrase ‘grave and
imminent’ makes it clear that preventive measures can be taken if there is a credible basis for believing that a release
of radiation with severe consequences may occur in the future. The 1997 Protocol and the 1997 CSC are explicit that
preventive measures (as well as measures of reinstatement relating to impairment of the environment) must be
reasonable. The importance of reasonableness is confirmed by the inclusion of a definition of reasonable measures.


5 As of August 2006 this amounted to US$445 million, or €349 million.
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This definition makes it clear that the competent court is responsible for determining whether a measure is
reasonable under its national law, taking into account all relevant factors.


7. The 1997 Protocol and the 1997 CSC reaffirm the basic principle of nuclear liability law that exclusive juris-
diction over a nuclear incident lies with the courts of the Member State where the incident occurs, or with the courts
of the Installation State if the incident occurs outside any Member State. They also recognize recent developments
in the law of the sea in respect of the exclusive economic zone (EEZ) and the concerns of some coastal States over
compensation for possible accidents in the course of maritime shipments of nuclear material. Specifically, the 1997
Protocol and the 1997 CSC provide that the courts of a Member State will have exclusive jurisdiction over claims for
nuclear damage resulting from a nuclear incident in its EEZ. EEZ jurisdiction is only for the purposes of adjudi-
cating claims for nuclear damage and does not create or modify any rights or obligations concerning actual
shipments.


8. In addition to enhancing the existing international nuclear liability regime, the 1997 CSC provides the
framework for establishing a global regime. The 1997 CSC is a free standing instrument open to all States. As a free
standing instrument, it offers a State the means to become part of the global regime without also having to become
a member of the 1960 Paris Convention or the 1963 Vienna Convention. The 1997 CSC requires a State Party to
accept the higher compensation amounts, including participation in the international fund, the broader definition of
nuclear damage and the updated jurisdiction rules. The provisions of the 1997 CSC on these matters take
precedence over any similar provisions in other nuclear liability instruments to which a State might adhere.


9. To the maximum extent practicable, the 1997 CSC has been developed to be compatible with the 1960 Paris
Convention and the 1963 Vienna Convention. A State Party to the 1960 Paris or 1963 Vienna Conventions would
have to change its national law only to the extent necessary to reflect the provisions in the 1997 CSC that apply to all
Member States. These provisions include: ensuring the availability under its national law of at least 300 million
SDRs to compensate nuclear damage; participating in the international fund; implementing the enhanced definition
of ‘nuclear damage’; and extending coverage to include all Member States. Other States would have to take similar
actions, as well as ensure that their national laws were consistent with the basic principles of nuclear liability law set
forth in the Annex to the 1997 CSC, which is based on the provisions of the 1960 Paris and 1963 Vienna Conventions.
The 1997 CSC also contains a provision to accommodate the unique legal regime in the United States of America,
and thereby permit the United States of America to become part of a global regime.


10. Further detailed information on the substantive provisions of the 1997 Protocol and the 1997 CSC, including
their negotiation, can be found in the next part of this publication. In addition, the texts of the 1963 Vienna
Convention, the 1997 Protocol (including the consolidated text of the 1963 Vienna Convention as amended by the
1997 Protocol) and the 1997 CSC are also provided. A matrix of the aforementioned liability instruments, as well as
the 1960 Paris and 1963 Brussels Conventions, as amended, and the 2004 Protocols thereto, are also provided.
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THE 1997 VIENNA CONVENTION ON CIVIL LIABILITY
FOR NUCLEAR DAMAGE AND THE 1997 CONVENTION


ON SUPPLEMENTARY COMPENSATION
FOR NUCLEAR DAMAGE 


EXPLANATORY TEXTS


1. INTRODUCTION


1.1. The origin of the international civil liability regime


The problems of civil liability for damage caused by incidents in nuclear installations and in the course of
transport of nuclear material have called for special statutory provisions in most countries where atomic energy
started to be used for civil purposes in the 1950s. 


In most legal systems, specific rules had already been adopted in order to govern third party liability for
damage caused by dangerous activities in general. These rules usually alter in favour of third parties the general
regime of civil liability, which normally requires the fault of the person whose action caused the damage. For
example, the burden of proof is often shifted so that the person claiming reparation does not have to prove, in
addition to causation, the fault of the defendant, as is normally the case under the general rules of civil liability; it is
instead for the defendant to prove that he has exercised adequate diligence in carrying out the dangerous activity
involved. 


In theory, these rules could have applied to nuclear liability also. On the other hand, under the ordinary law of
civil liability, several persons might have been held liable for damage caused by a nuclear incident and victims might
have had difficulty in establishing which of them was, in fact, liable. In addition, the person liable would have had
unlimited liability without being able to obtain complete insurance cover. In view of the fact that nuclear activities
were generally deemed to be more hazardous than conventional dangerous activities, several legislators felt that
liability for nuclear damage should be subject to a specific legal regime, in order to ensure prompt and adequate
compensation for nuclear damage without, at the same time, exposing the infant nuclear industry to excessive
burdens.


The development of national legislation was accompanied, and sometimes preceded, by an effort to achieve
some degree of uniformity through the adoption of international agreements; the special nature of nuclear hazards,
and the possibility that a nuclear incident might cause damage of an extreme magnitude and involve the nationals of
more than one country, made it desirable that identical or similar rules be adopted by the highest possible number of
countries. It was felt, in particular, that the adoption of an international regime for nuclear liability would facilitate
the bringing of actions and the enforcement of judgements without too much hindrance by national legal systems. 


The need for international regulation was first felt among States engaged in common regional efforts in the
field of nuclear energy, such as the Member States of the then Organisation for European Economic Co-operation
(OEEC), which was later reconstituted as the Organisation for Economic Co-operation and Development (OECD),
and the European Atomic Energy Community (Euratom). In addition to factors such as contiguity and cooperation,
these countries also faced difficulties in their relations with the suppliers of nuclear fuel and equipment, who were
reluctant to furnish material the use of which might result in not clearly defined, variable and possibly unlimited
liability towards the victims and the operators themselves. Moreover, exporting governments feared the conse-
quences that might derive for their nationals and for themselves from damage caused abroad by nuclear installations
using material and equipment exported by their nationals under their sponsorship and on the basis of inter-State
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cooperation agreements. There was a widespread feeling that the operator of a nuclear installation should bear
exclusive liability for damage caused by nuclear incidents, and that all other persons (such as builders or suppliers)
associated with the construction or operation of that installation should be exempted from liability.


In a relatively short period of time, third party liability for nuclear activities thus came to be covered by a
number of international conventions. Generally speaking, these conventions reflect, on the one hand, an early
recognition of the need for a stronger, more equitable system of loss distribution, in order to better protect the
victims of nuclear incidents, and, on the other hand, a desire to encourage the development of the nuclear industry. 


At the regional level, mention must be made, in particular, of the 1960 Paris Convention on Third Party
Liability in the Field of Nuclear Energy, which was adopted under the auspices of the (then) OEEC (now OECD)
and entered into force on 1 April 1968.1 This Convention was followed by the 1963 Brussels Convention Supple-
mentary to the Paris Convention, which entered into force on 4 December 1974;2 the purpose of the Brussels
Convention is to provide for additional compensation for nuclear damage out of national and international public
funds. 


The need for a uniform nuclear liability regime was also felt at the world level, and, on 21 May 1963, the
Vienna Convention on Civil Liability for Nuclear Damage was adopted under the auspices of the International
Atomic Energy Agency (IAEA). The 1963 Vienna Convention entered into force on 12 November 1977. Even
before the adoption of the 1963 Vienna Convention, a specific treaty had been adopted in order to deal with nuclear
powered ships, namely the 1962 Brussels Convention on the Liability of Operators of Nuclear Ships, but this
Convention never entered into force.3 Finally, mention must be made of the 1971 Brussels Convention Relating to
Civil Liability in the Field of Maritime Carriage of Nuclear Material, which was adopted under the auspices of the
Inter-Governmental Maritime Consultative Organization (IMCO), now known as the International Maritime
Organization (IMO), and entered into force on 15 July 1975. 4


1.2. The purpose of the 1963 Vienna Convention on Civil Liability for Nuclear Damage
and its scope of application


The 1963 Vienna Convention on Civil Liability for Nuclear Damage has the same basic purpose as the 1960
Paris Convention on Third Party Liability in the Field of Nuclear Energy, namely the harmonization of national
legislation relating to third party liability for nuclear damage. The Convention does not cover the issue of State
responsibility or liability for nuclear damage; indeed, Article XVIII makes it clear that the Convention is not to be
“construed as affecting the rights, if any, of a Contracting Party under the general rules of public international law in
respect of nuclear damage”.


1 The text at present in force of the 1960 Paris Convention is the result of amendments adopted by an Additional Protocol
of 28 January 1964 and a Protocol of 16 November 1982. A third Protocol to amend the Convention was adopted on 12 February
2004, but is not yet in force.


2 The text at present in force of the 1963 Brussels Convention is the result of amendments adopted by an Additional
Protocol of 28 January 1964 and a Protocol of 16 November 1982. A third Protocol to amend the Convention was adopted on 12
February 2004, but is not yet in force.


3 Some features of the Convention (particularly the inclusion of warships) met with strong opposition on the part of both
the USSR and the USA, which were the only countries operating nuclear ships at the time. But quite apart from military nuclear
powered ships, there appear to be very few civilian nuclear powered ships in operation at present.


4 The Convention was adopted on 17 December 1971 by a Conference convened by the IMCO, in association with the
IAEA and the OECD (NEA). The purpose of the 1971 Convention is to resolve difficulties and conflicts which might otherwise
arise from the simultaneous application to nuclear damage of certain maritime conventions dealing with shipowners’ liability and
the specific nuclear liability conventions which place liability exclusively on the operator of the nuclear installation from which,
or to which, the material is transported. The 1971 Convention provides that a person otherwise liable for damage caused by a
nuclear incident shall be exonerated from liability if the operator of the nuclear installation is also liable for such damage by
virtue of the 1960 Paris Convention, the 1963 Vienna Convention, or national law which is similar in the scope of protection given
to the persons who suffer damage.
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 The Convention contains a number of uniform rules to be applied by all Contracting Parties.5 Of course, the
Convention is, per se, only binding on the Contracting Parties; it cannot prevent the law of a non-Contracting State
from providing otherwise. On the other hand, the Contracting Parties are not obliged by the Vienna Convention to
recognize and enforce judgements entered by the courts of such a State.


In so far as its provisions are self-executing, each Contracting Party can choose between the incorporation of
the Convention in the domestic legal system, thus allowing for its direct application, and the adoption of national
legislation specifically implementing the Convention.6 But the Convention does not bring about complete harmoni-
zation; rather, as is stated in its Preamble, it establishes “some minimum standards to provide financial protection
against damage resulting from certain peaceful uses of nuclear energy”. Some degree of discretion is thus left to
domestic law.


The scope of application of the 1963 Vienna Convention largely corresponds, in its turn, to that of the 1960
Paris Convention. However, unlike its regional predecessor, the Vienna Convention does not expressly state that its
scope is limited to nuclear incidents occurring in the territory of Contracting Parties, or to nuclear damage suffered
in such territory, unless the national legislation of the operator liable so provides. The implications of the absence of
an express provision to this effect will be examined in Section 2.2.3 of these explanatory texts.


The Vienna Convention relates to liability for “nuclear damage” caused by a “nuclear incident” occurring in a
“nuclear installation” or in the course of transport of “nuclear material” to or from such an installation. A “nuclear
incident” is defined in Article I.1(l) as an “occurrence or series of occurrences having the same origin which causes
nuclear damage”.7 “Nuclear damage” is defined in Article I.1(k)(i) as including loss of life, personal injury and loss
of, or damage to, property,8 which arises out of or results from the radioactive properties (or a combination of
radioactive properties with toxic, explosive or other hazardous properties) of “nuclear fuel” or “radioactive
products or waste” in a nuclear installation,9 or of “nuclear material”10 coming from, originating in, or sent to, such
an installation. 


5 It may be interesting to point out, in this respect, that the Convention is silent on the question of permissible reservations.
Under Article 19 of the 1969 Vienna Convention on the Law of Treaties, a reservation would be permissible if compatible with
“the object and purpose” of the Convention. But it could certainly be argued that a reservation purporting to exclude the appli-
cation of one of the uniform rules embodying basic principles of nuclear liability would not be compatible in this sense.


6 This is not the place to discuss the relationship between international and domestic law either from a general point of
view or in respect of the specific question of the application of treaties in a Contracting Party’s legal system. However, since the
same terms are sometimes used with a different meaning, it may be necessary to clarify that in this Commentary the term “incor-
poration” will be used to denote the legal operation by which an international treaty can be considered as part of a State’s
domestic law; the term “self-executing” will be used to denote the possibility for the provisions of a treaty, once incorporated in a
Contracting Party’s legal system, to be directly applied by domestic courts or, more generally, domestic law-applying officials,
without the need for implementing legislation. For more details on this issue, see Section 2.4 of these explanatory texts.


7 Therefore, for example, an uncontrolled release of radiation extending over a certain period of time is considered to be a
nuclear incident if its origin lies in one single phenomenon even though there has been an interruption in the emission of radia-
tion.


8 As will be pointed out in Section 2.3.1 of these explanatory texts, under Article I.1(k)(ii), “any other loss or damage so
arising or resulting” is covered only if and to the extent determined by “the law of the competent court”. With regard to loss of,
or damage to, property, however, Article IV.5 states that the operator is not liable under the Convention for nuclear damage (a)
to the nuclear installation itself or to any property on the site of that installation which is used or to be used in connection with it;
or (b) to the means of transport upon which the nuclear material involved was at the time of the incident. In respect of this latter
category of damage, Article IV.6 allows the legislation of the Installation State to cover it, provided that in no case the operator’s
liability in respect of other nuclear damage shall be reduced to less than US $5 million for any one nuclear incident. As will be
pointed out in Section 2.3.4 of these explanatory texts, the 1997 Protocol amends Article IV in order to cover damage to the
means of transport.


9 Under Article I.1(k)(iii), damage caused by other ionizing radiation emitted by any other source of radiation inside a
nuclear installation is only covered if “the law of the Installation State” so provides.


10 Under Article I.1(h), “nuclear material” is defined as including both “nuclear fuel” and “radioactive products or waste”.

7







It results from these definitions that compensation may be claimed under the Convention not only where both
the occurrence and the damage are due to radioactivity, but also where an occurrence of conventional origin causes
radiation damage or injury. Moreover, compensation may also be claimed where an occurrence due to radioactivity
causes conventional damage. Under Article IV.4 (first sentence), “whenever both nuclear damage and damage other
than nuclear damage have been caused by a nuclear incident or jointly by a nuclear incident and one or more other
occurrences, such other damage shall, to the extent that it is not reasonably separable from the nuclear damage, be
deemed, for the purposes of this Convention, to be nuclear damage caused by that nuclear incident”.11


The Convention relates exclusively to land based nuclear installations, and expressly excludes from its
definition of “nuclear installation”, in Article I.1(j), any reactor “with which a means of sea or air transport is
equipped for use as a source of power, whether for propulsion thereof or for any other purpose”.12 On the other
hand, nuclear installations are defined as including, in addition to “nuclear reactors”, factories using nuclear fuel for
the production of nuclear material, factories for the processing of nuclear material, including those for the reproc-
essing of irradiated nuclear fuel, as well as facilities where nuclear material is stored.13 The definition does not
specifically include radioactive waste disposal facilities.14


The special liability regime does not apply to radiation damage caused by radioactive sources in use in facilities
such as hospitals and in industry. This results from the definition of “radioactive products or waste” (Article I.1(g)),
which expressly excludes “radioisotopes which have reached the final stage of fabrication so as to be usable for any
scientific, medical, agricultural, commercial or industrial purpose”. Moreover, under Article I.2, the “Installation
State”15 may, if the small extent of the risks involved so warrants, exclude small quantities of nuclear material from
the application of the Convention, provided that maximum limits for the exclusion of such quantities have been
established by the Board of Governors of the IAEA.16


11 On the other hand, where damage has been caused jointly by a nuclear incident and by an emission of ionizing radiation
not covered by the Convention (i.e. because the source is outside a nuclear installation and is not constituted by “nuclear
material” covered by the Convention; or because the source is inside a nuclear installation but is not constituted by either
“nuclear fuel” or “radioactive products or waste”, as defined, and the law of the Installation State does not provide for the
compensation of such damage under Article I.1(k)(iii)), Article IV.4 (second sentence) provides that the Convention does not
limit or otherwise affect the liability in such a case of any person who may be held liable in connection with that emission of
ionizing radiation, either as regards any person suffering nuclear damage or by way of recourse or contribution.


12 As was mentioned in Section 1.1 of these explanatory texts, an abortive attempt had been made in 1962 to establish
uniform liability rules for nuclear ships. But it was also pointed out in that context that there seem to be very few civilian nuclear
powered ships in operation at present.


13 However, facilities where nuclear material is stored as an incidental part of its carriage (for example, on a railway station
platform) are excluded from the definition. Article I.1(j) also specifies that “the Installation State may determine that several
nuclear installations of one operator which are located at the same site shall be considered as a single nuclear installation”. 


14 On the question of whether or not the definition includes radioactive waste disposal facilities, see Section 2.2.2 of these
explanatory texts.


15  Under Article I.1(d), “Installation State”, in relation to a nuclear installation, means “the Contracting Party within
whose territory that installation is situated or, if it is not situated within the territory of any State, the Contracting Party by which
or under the authority of which the nuclear installation is operated”.


16 Article I.2 also specifies that any exclusion by an Installation State must be within such established limits, which are to be
reviewed periodically by the Board of Governors. 
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Neither does the Convention apply to damage caused by nuclear fusion installations, in view of the fact that
nuclear fusion had not attained in 1963 the stage of industrial application and its hazardous implications were not
sufficiently known. The scope of the Convention from this point of view is delimited by the definition of “nuclear
installation”, already referred to, combined with the definitions of “nuclear reactor”, “nuclear fuel”, and “radio-
active products or waste”.17


Article IX.1 deals with the relationship between the liability system envisaged in the Vienna Convention and
national or public health insurance, social insurance, social security, workmen’s compensation or occupational
disease compensation systems. Where a person suffering damage caused by a nuclear incident is entitled to
compensation in respect of such damage under such systems, it is left to the law of the State (or to the regulations of
the international organization) which has established such systems to determine if the beneficiaries are also entitled
to compensation under the Convention. This law (or these regulations) will also decide whether the bodies
responsible for the compensation have a right of recourse against the operator liable. In any case, the operator
cannot be obliged to pay more than the liability amount established in accordance with the Convention.


1.3. The general principles of nuclear liability under the 1963 Vienna Convention on Civil Liability
for Nuclear Damage


The special regime of nuclear liability is based on the following basic principles: (a) “absolute” liability, i.e.
liability without fault; (b) exclusive liability of the operator of the nuclear installation; (c) limitation of liability in
amount and/or limitation of liability cover by insurance or other financial security; (d) limitation of liability in time. 


1.3.1. “Absolute” liability


Under this principle, which greatly facilitates the bringing of claims on behalf of the victims of a nuclear
incident, the operator of the nuclear installation is liable for compensation regardless of any fault on his part; the
claimant is only required to prove the relationship of cause and effect between the nuclear incident and the damage
for which compensation is sought, and the operator cannot escape liability by proving diligence on his part (Articles
II and IV). 


Article IV.1 expressly qualifies the operator’s liability as “absolute”, in order to make it clear that it is not
subject to the classic exonerations such as force majeure, acts of God or intervening acts of third persons,
irrespective of whether or not they were reasonably foreseeable and avoidable. However, Article IV.3 does allow for
some causes of exoneration from liability. In fact, the operator is not liable if the incident causing damage is directly
due to “an act of armed conflict, hostilities, civil war or insurrection”; neither is he liable, unless the law of the Instal-
lation State provides to the contrary, if the incident is due to “a grave natural disaster of an exceptional character”.18


17 “Nuclear reactor” is defined by Article I.1(i) as “any structure containing nuclear fuel in such an arrangement that a self-
sustaining chain process of nuclear fission can occur therein without an additional source of neutrons”. “Nuclear fuel” is defined
in Article I.1(f) as “any material which is capable of producing energy by a self-sustaining chain process of nuclear fission”.
“Radioactive products or waste” are defined in Article I.1(g) as “any radioactive material produced in, or any material made
radioactive by exposure to the radiation incidental to, the production or utilization of nuclear fuel”.


18 Article IV.7 provides that the Convention does not affect the liability of any individual for nuclear damage caused by that
individual’s act or omission done with intent to cause damage where the operator is not liable by virtue of paragraph 3.
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It is, therefore, sometimes argued that the term “strict liability” would be more appropriate in order to describe the
nature of the operator’s liability. 19


Moreover, Article IV.2 provides that, if the operator proves that the damage resulted wholly or partly from the
gross negligence of the person suffering such damage, or from an act or omission of such person done with intent to
cause damage, the competent court may relieve him wholly or partly from his obligation to pay compensation for the
damage suffered by that person.


1.3.2. Exclusive liability of the operator of a nuclear installation


The principle of exclusive liability has two main aspects. First of all, liability is legally “channelled” to the
“operator”20 of the nuclear installation to the exclusion of any other party potentially liable under general tort law
in substitution of, or in conjunction with, that operator. Secondly, the operator incurs no liability outside the system
established by the Vienna Convention.21 But there is no doubt that the first aspect of the principle, which is unique
to the field of nuclear law, is the one that has more far-reaching implications.


19 The 1960 Paris Convention avoids qualifying the operator’s liability as “absolute” and simply states that the operator’s
liability arises upon proof that damage was caused by a nuclear incident (Articles 3 and 4); on the other hand, the Exposé des
Motifs which is attached to the Paris Convention does speak of “absolute liability” (paragraph 14). It may be interesting to point
out, in this respect, that the French text of Article IV.1 says that “l’exploitant est objectivement responsable” and the Spanish text
equally qualifies the operator’s liability as “objetiva”; similarly, the French text of the Exposé des Motifs which is attached to the
Paris Convention speaks of “responsabilité objective”. It is usually recognized that, within the perspective of objective liability,
the use of the terms “strict” or “absolute” merely signifies a difference of degree in the range of exculpatory factors which may
exclude liability. Having regard to the English text of the Vienna Convention, some commentators state that the term “strict
liability” would have been more appropriate, since it simply refers to liability without fault; they point out that term “absolute
liability” is usually employed in order to denote a situation where, in addition to strict liability, no causes of exoneration can be
invoked. However, other commentators have retorted that, considering the relatively narrow exceptions envisaged in Article
IV.3, the operator’s liability under the Vienna Convention may well be considered as “absolute”. In any case, the question is
merely one of definition and has no practical significance. 


20 Under Article I.1(c), “operator” means, in relation to a nuclear installation, “the person designated or recognized by the
Installation State as the operator of that installation”. Where there is a system of licensing or authorization, the operator will be
the licensee or person duly authorized. In all other cases, the operator will be the person required by the competent public
authority, in accordance with the provisions of the Convention, to have the necessary financial protection to meet civil liability
risks. Therefore, during commissioning, when a reactor is normally operated by the supplier before being handed over to the
person for whom the reactor was supplied, the person liable will be appropriately designated by the competent public authority
of the Installation State. 


Under Article I.1(a), “person” means “any individual, partnership, any private or public body whether corporate or not,
any international organization enjoying legal personality under the law of the Installation State, and any State or any of its
constituent sub-divisions”. It is important to note that, for the purposes of legal “channelling”, it makes no difference that the
operator will in some cases be a State (or a State entity) or an international organization; in fact, Article XIV provides that,
except in respect of measures of execution, jurisdictional immunities under rules of national or international law may not be
invoked in actions brought under the Convention before the courts competent pursuant to Article XI.


21 Article 6(c)(ii) of the 1960 Paris Convention expressly provides that “the operator shall incur no liability outside this
Convention for damage caused by a nuclear incident”. Although no corresponding provision is included in the 1963 Vienna
Convention, this aspect of the principle of exclusive liability may well be regarded as implicit therein. However, a limited
exception is envisaged in Article IV.7(b), whereby “nothing in this Convention shall affect … the liability outside this Convention
of the operator for nuclear damage for which, by virtue of sub-paragraph (b) of paragraph 5 of this Article, he is not liable under
this Convention”; as a consequence, it will be for the ordinary rules of tort law to determine the operator’s liability for “nuclear
damage to the means of transport upon which the nuclear material involved was at the time of the nuclear incident”. As will be
pointed out in Section 2.3.4 of these explanatory texts, this exception is no longer envisaged in the 1997 Protocol to amend the
1963 Vienna Convention, since, under the Protocol, the operator is made liable for that damage also.
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Under the ordinary rules of civil liability, should an incident occur due to a defect in services, material or
equipment supplied, the persons suffering damage may well have a right of action against any person who has
supplied or manufactured such services, material or equipment in connection with the planning, construction or
operation of a nuclear installation. For example, such a right may derive from rules relating to so-called “product
liability”. On the contrary, Article II.5 of the Vienna Convention provides that no person other than the operator
can be held liable for nuclear damage.22 


Under Article II.1, the operator is exclusively liable both where the nuclear incident occurs in his nuclear
installation and where the incident occurs in the course of transport of nuclear material to or from that installation.
In the latter case, the operator’s liability excludes the liability of the carrier, who would otherwise be liable under
common law.23 More specifically, liability is imposed on the sending operator24 until the operator of another nuclear
installation has assumed liability pursuant to the express terms of a written contract or, in the absence of such
express terms, when the operator of another installation has taken charge of the material.25 


22 Under Article II.5, exclusive liability is required “except as otherwise provided in this Convention”. Exceptions are in
fact envisaged in Article IV.7(a), which leaves it to the ordinary rules of tort law to determine the liability of an individual for
nuclear damage for which the operator is not liable under the Convention and which was intentionally caused by that individual.
More particularly, this is the case with regard to damage to the nuclear installation itself, to on-site property, or to the means of
transport upon which the nuclear material involved was at the time of the nuclear incident (i.e. damage for which the operator is
not liable by virtue of Article IV.5); moreover, this is also the case with regard to damage for which the operator is not liable by
virtue of the causes of exoneration envisaged in Article IV.3. On the other hand, Article II.6 specifies that “no person shall be
liable for any loss or damage which is not nuclear damage pursuant to sub-paragraph (k) of paragraph 1 of Article I but which
could have been included as such pursuant to sub-paragraph (k)(ii) of that paragraph” (i.e. damage due to radioactivity other
than loss of life, personal injury and loss of, or damage to, property).


23  There is, however, one exception to the basic principle. Under Article II.2, the Installation State may provide by legisla-
tion that a carrier of nuclear material, or a person handling radioactive waste, be designated or recognized as operator in the
place of the operator concerned. But the substitution must be requested by the carrier, or person handling the waste, and have the
consent of the operator concerned.


Moreover, under Article II.5, the principle of exclusive liability “shall not affect the application of any international
convention in the field of transport in force or open for signature, ratification or accession at the date on which this Convention
is opened for signature”. International agreements in the field of transport are understood to mean international agreements
dealing with third party liability for damage involving a means of transport and international agreements dealing with bills of
lading. Therefore, a person suffering damage caused by a nuclear incident occurring in the course of transport may have two
rights of action — one against the operator under the Vienna Convention and one against the carrier liable under existing inter-
national agreements in the field of transport. This situation has been the cause of practical difficulties in the field of insurance
costs of the carriage by sea of nuclear material. In order to avoid such difficulties, the Brussels Convention relating to Civil
Liability in the Field of Maritime Carriage of Nuclear Material was adopted in 1971 (see Section 1.1 of these explanatory texts).


24 The sending operator will in fact be responsible for the packing and containment of the nuclear material and for ensuring
that these comply with the applicable health and safety regulations.


25 The Convention cannot impose liability upon persons not subject to the jurisdiction of the Contracting Parties. Conse-
quently, if the nuclear material has been sent to a destination in a non-Contracting State, the sending operator is liable until the
material has been unloaded from the means of transport by which it arrived in the territory of that State. Conversely, where the
nuclear material has, with the written consent of the operator, been sent from a person within the territory of a non-Contracting
State, liability is imposed upon the operator for whom the material is destined from the moment that it has been loaded on the
means of transport by which it is to be carried from the territory of that non-Contracting State.
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In order to facilitate the transport of nuclear material, especially in the event of transit through a number of
countries, Article III provides that in respect of each carriage the operator liable must provide the carrier with a
certificate issued by or on behalf of the insurer, or other person providing the financial security required by the
Convention.26


Like the principle of strict liability, the principle of exclusive liability of the operator facilitates the bringing of
claims on the part of the victims of a nuclear incident, since it relieves them of the burden of proving the liability of
parties other than the operator. But the principle also obviously favours the manufacturer, supplier or carrier of the
material or equipment, since it obviates the necessity for them to take out insurance, as well as any other person who
may have contributed to the nuclear incident. 


A corollary of the notion of legal channelling is, therefore, that possible recourse actions by the operator (or
the insurer or other financial guarantor to whom the operator’s right of recourse might have been transferred)
against such persons are barred or reduced within very narrow limits; if this were not so, each supplier would have to
insure himself against the same risk already covered by the operator’s insurance and this would involve a costly
duplication of insurance with no benefit to the victims.


Under Article X, a right of recourse is only granted to the operator in two cases. First, if a right of recourse is
expressly provided for by a contract in writing; secondly, where the incident resulted from an act or omission done
with intent to cause damage, against the person responsible. In this latter case, the right of recourse is limited to a
right against the individual physical person who acts or omits to act with intent to cause damage; there is no right of
recourse against the employer of that person. Even if the employer is the operator himself, imputation to him of acts
or omissions of individuals done with intent to cause damage would run counter to the purpose of the Convention;
in fact, under the Convention, operators of nuclear installations can never be held liable beyond the amount laid
down in accordance with Article V, even if the damage was caused by them with intent to cause damage.


1.3.3. Limitation of liability in amount and/or limitation of liability cover


The operator’s liability can, first of all, be limited in amount; Article V.1 allows the Installation State to limit
such liability to no less than US $5 million for any one nuclear incident.27 Article V.2 specifies that the amount
resulting from the application of this rule is exclusive of any interest and costs awarded by a court in actions for
compensation of nuclear damage; therefore, such interest and costs are payable by the operator in addition to any
sum for which he is liable under Article V.1.


Article II.3 provides for the case where nuclear damage engages the liability of more than one operator; in
such a case, the liability of the different operators involved is “joint and several”, i.e. all of them — or, alternatively,
each of them — may be sued for the whole amount of the damage; as a result, the total amount of compensation
available in such a case is the sum of the liabilities of the operators involved.28 The ordinary rules of law will regulate


26 Article III specifies that “the certificate shall state the name and address of that operator and the amount, type and
duration of the security, and these statements may not be disputed by the person by whom or on whose behalf the certificate was
issued”. Moreover, “the certificate shall also indicate the nuclear material in respect of which the security applies and shall
include a statement by the competent public authority of the Installation State that the person named is an operator within the
meaning of this Convention.” Unlike the corresponding provision in the 1960 Paris Convention (Article 4(c)), Article III does not
expressly allow a Contracting Party to exclude its application to transport which takes place wholly within its territory.


27 It must be noted, however, that the United States dollar referred to in the Convention is defined in Article V.3 as “a unit
of account equivalent to the value of the United States dollar in terms of gold on 29 April 1963, that is to say US $35 per one troy
ounce of fine gold”. Therefore, the minimum liability amount established by the Convention is in fact significantly higher than
might appear at first sight. Article V.4 further provides that the sum may be converted into national currency in round figures.


28 However, as is specified in Article II.3(b), this rule does not apply to a nuclear incident involving nuclear material in the
course of carriage in one and the same means of transport, or, in the case of storage incidental to carriage, in one and the same
nuclear installation; in such cases, the total liability cannot exceed the highest amount established with respect to any one of the
operators whose liability is engaged.
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the recovery of sums paid as compensation to third parties as between the different operators jointly and severally
liable. Moreover, under Article II.4, where several nuclear installations of one and the same nuclear operator are
involved in one nuclear incident, such an operator is liable in respect of each installation involved up to the amount
applicable with respect to him pursuant to Article V.


The limitation of the amount of his liability is clearly designed as an advantage for the operator, in order not to
discourage nuclear related activities. It is important to point out, however, that, unlike the 1960 Paris Convention,29


the Vienna Convention does not establish a maximum liability amount and the Installation State is, therefore, free
to impose a higher amount of liability and even unlimited liability. In practice, few States have opted for unlimited
liability, which could easily lead to the ruin of the operator without affording any substantial contribution to the
compensation of the damage caused. Indeed, even where the operator’s liability is unlimited in amount, insurance
cover cannot be unlimited. 


Another basic principle of nuclear liability is in fact that the operator must be required to have and maintain
financial security in order to meet his liability towards victims. In the Vienna Convention, this principle is embodied
in Article VII.1. Financial security may be in the form of conventional financial guarantees or ordinary liquid assets;
but in most cases, it will be in the form of insurance cover. Under Article VII.1, the amount, type and terms of the
operator’s obligation to maintain financial security have to be specified by the Installation State;30 but, obviously, the
coverage available on the insurance market is one of the factors to be taken into account in this respect. 


In cases where the yield of insurance is inadequate to satisfy the claims for compensation, Article VII.1
specifies that the Installation State must ensure the payment of such claims out of public funds up to the limit, if any,
of the operator’s liability amount. Therefore, in cases where, for example, the financial guarantor is bankrupt, or
where insurance is per installation for a fixed period and, after a first incident, it is impossible to reinstate the
financial security up to the specified limit, the Installation State must intervene. Moreover, where the operator’s
liability is unlimited, or is otherwise limited to an amount higher than the amount of the financial security he is
required to maintain, the Installation State must also intervene.


This provision indicates a limited but important acknowledgement of the obligation of States to compensate
for damage caused by nuclear activities where the operator is unable to do so. The same holds true for the case
where the operator is itself a State (or a constituent subdivision thereof); in this case, under Article VII.2, there is no
obligation to maintain insurance or other financial security, but, in the event of a nuclear incident, the State (or its
constituent subdivision) has to ensure the payment of claims for compensation up to the limit, if any, of its liability
as operator. 


In any case, Article VII.3 makes it clear that the funds provided by insurance, by other financial security or by
the Installation State are to be exclusively available for compensation under the Convention. Consequently,
although these sums need not be segregated, they cannot be used to meet any other claim. 


Moreover, Article XV provides that appropriate measures are to be taken by the Contracting Parties in order
to ensure that compensation for nuclear damage, interest and costs awarded by a court in connection therewith,


29 Article 7 of the Paris Convention at present establishes the maximum liability in respect of any single nuclear incident at
15 000 000 SDRs. However, a Contracting Party may, taking into account the possibilities of the operator of obtaining insurance
or other financial security, establish by legislation a greater or lower amount; such lower amount cannot, however, be less than
5 000 000 SDRs. The 2004 amending Protocol will raise the liability amount to 700 million euros and make it a minimum amount.


30 Although the operator is required, in principle, to have financial security available for each nuclear incident, the Vienna
Convention does not prevent the possibility of obtaining insurance cover per installation for a fixed period of time, rather than in
respect of a single incident. In this case, however, if the amount available is reduced or exhausted as a result of a first incident,
appropriate measures have to be taken to ensure that financial security up to the amount required is available for subsequent
incidents.


In order to ensure as far as possible that there will never be a period in which less than the full amount required is available,
Article VII.4 provides that the financial security can only be suspended or cancelled after a period of at least two months’ notice
has been given to the competent public authority; moreover, where the financial security relates to the carriage of nuclear
material, it cannot be suspended or cancelled before a transport has been completed.
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insurance and reinsurance premiums and funds provided by insurance, reinsurance or other financial security, or
funds provided by the Installation State, pursuant to the Convention, shall be freely transferable into: (a) the
currency of the Contracting Party within whose territory the damage is suffered; (b) the currency of the Contracting
Party within whose territory the claimant is habitually resident; and (c), as regards insurance or reinsurance
premiums and payments, the currencies specified in the insurance or reinsurance contract.


1.3.4. Limitation of liability in time


Finally, the operator’s liability is also limited in time. In view of the fact that physical injury from radioactive
contamination may not manifest itself for some time after the nuclear incident, the adoption of too short a period of
limitation would clearly be inequitable. On the other hand, this very fact, combined with the difficulty of proving
that long term radiation damage is due to a given source, has resulted in the adoption of a term shorter than those
usually provided for under the general rules of tort law. 


In all legal systems there is a time limit for the submission of claims, but, whereas in many States the normal
time limit in general tort law is thirty years, under the Vienna Convention (Article VI.1, first sentence) rights of
compensation are extinguished if an action is not brought within ten years from the date of the nuclear incident.31


Moreover, provided that this ten-year period is not exceeded, Article VI.3 allows the law of the competent court to
establish a shorter period of not less than three years from the date on which the victim had knowledge, or should
have had knowledge, of the damage and of the operator liable therefor. This shorter period may be qualified as a
period of “extinction”, i.e. an absolute period after which no compensation exists, or a period of “prescription”,
which can be suspended or interrupted under the ordinary rules applicable to prescription.


The ten-year limitation is explained, once again, by the need not to put a prohibitive burden on persons
engaged in nuclear activities; it was felt that operators and their guarantors should not be obliged to maintain over
long periods commitments that might prove to be merely theoretical. But in addition to that it was also felt that a
longer period would be of little advantage to the victims themselves, since it could result in the slowing down of
compensation of ascertainable damage in view of the possibility that belated additional claims might alter the
situation.


In two cases, however, proceedings may be brought after the elapse of the ten-year period. First of all, under
Article VI.1 (second and third sentences), if under the law of the Installation State the operator’s liability is covered
by financial security or State funds for a longer period, the law of the competent court may provide that proceedings
may be brought during such longer period. Such an extension may not, however, affect the rights of compensation
under the Convention of any person who, within the ten-year period, has brought an action against the operator for
loss of life or personal injury.


Secondly, under Article VI.4, a person who suffers an aggravation of the damage for which he has already
brought an action within the applicable period may amend his claim after the expiry of that period provided that no
final judgement has yet been entered. The law of the competent court may, however, exclude this possibility.


31 Under Article VI.2, where nuclear damage is caused by a nuclear incident involving nuclear material which at the time
of the nuclear incident was stolen, lost, jettisoned or abandoned, the ten-year period of extinction is to be computed from the date
of that incident, but it shall in no case exceed a period of twenty years from the date of the theft, loss, jettison or abandonment.
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1.4. Jurisdiction, recognition of judgements and applicable law under the
1963 Vienna Convention on Civil Liability for Nuclear Damage


One of the important features of the special nuclear liability regime is the establishment of a single competent
forum to deal with all actions for compensation. Under Article XI.1, jurisdiction over actions for compensation
under the Convention32 lies exclusively, in principle, with the courts of the Contracting Party within whose territory
the nuclear incident occurred. However, the Convention may be applicable even if an incident occurs outside the
territory of a Contracting Party, in particular if it occurs during the transport of nuclear material originating from, or
sent to, a nuclear installation situated in the territory of a Contracting Party; in this case, Article XI.2 specifies that
jurisdiction lies exclusively with the courts of the Installation State. The courts of the Installation State also have
jurisdiction in cases where the place of the nuclear incident “cannot be determined with certainty”.


The situation may occur where, as a result of the rules laid down in Article XI.1 and 2, jurisdiction would lie
with the courts of more than one Contracting Party. In such a situation, Article XI.3 provides that: (a) if the nuclear
incident occurred partly outside the territory of any Contracting Party and partly within the territory of a single
Contracting Party, jurisdiction lies with the courts of this latter Party; (b) in any other case, jurisdiction lies with the
courts of the Contracting Party which is determined by agreement between the Contracting Parties whose courts
would have jurisdiction.33


Once the Contracting Party whose courts have jurisdiction has been determined, the Convention leaves it to
the national procedural law of that Party to determine which court is competent to adjudicate claims of compen-
sation arising out of the nuclear incident as well as which court is competent to hear appeals. A final judgement
entered by the competent court benefits from specific provisions relating to the recognition of judgements. Leaving
aside minor exceptions,34 Article XII provides that the judgement is to be recognized within the territory of all
Contracting Parties and is enforceable as if it were the judgement of a national court. Reconsideration of the merits
of the case is never allowed.


As for the applicable substantive law, the competent court will, of course, apply the self-executing provisions of
the Vienna Convention, if these have been made directly applicable within its domestic legal order, or the national
legislation specifically enacted in order to implement the Convention. But, as was pointed out in Section 1.2 of these
explanatory texts, the Convention does not provide for uniform rules covering all aspects of civil liability for nuclear
damage and leaves some discretion to national law. The question of which law is to be applied by the competent
court therefore arises.


32 In principle, actions for compensation under the Vienna Convention, whether arising out of nuclear incidents at a
nuclear installation or in the course of transport of nuclear material, can only be brought against the operator liable under
Article II. However, Article II.7 preserves the right to bring actions against the insurer, or other person furnishing the financial
security pursuant to Article VII, either as an alternative to the operator or in addition to him, where the law of the competent
court grants such a right of direct action. 


33 If the interested States are unable to reach agreement, the resulting uncertainty is not resolved by the Convention, which
contains no provisions on the settlement of disputes. Where, on the other hand, an agreement is reached, victims cannot bring
actions until after the court having jurisdiction has been determined by such an agreement. In order to deal with this situation,
Article VI.5 provides that, if a request has been made within the period of extinction applicable pursuant to the same Article to
any one of the Contracting Parties empowered so to determine, but the time remaining after such determination is less than six
months, the period within which an action may be brought shall be six months, reckoned from the date of such determination.


34 Denial of recognition is only allowed: (a) where the judgement was obtained by fraud; (b) where the party against whom
the judgement was pronounced was not given a fair opportunity to present his case; or (c) where the judgement is contrary to the
public policy (“ordre public”) of the Contracting Party within whose territory recognition is sought, or is not in accord with
fundamental standards of justice.
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The Convention itself specifies that some matters are left to be determined by the Installation State35 or by
“legislation” enacted by that State,36 whereas others are left to be governed by the “law of the Installation State”.37


As was pointed out above, the Installation State is not always the State whose courts have jurisdiction under the
Convention. When the Convention refers to “legislation” enacted by the Installation State, it clearly refers to
legislation specifically adopted by that State in order to regulate aspects which the Convention leaves to its
discretion. On the other hand, the expression “law of the Installation State”, which is not defined in the Convention,
may have a broader meaning and include the general tort law or other branches of the law of the Installation State,
in so far as these apply to nuclear liability.


In most cases, however, the Convention leaves matters in respect of which uniform rules are not provided to be
governed by the “law of the competent court”.38 Moreover, Article VIII contains a general statement to the effect
that, subject to the provisions of the Convention, the “law of the competent court” governs the nature, form and
extent of the compensation.39 But Article I.1(e) defines “law of the competent court” as the “law of the court having
jurisdiction under this Convention, including any rules of such law relating to conflict of laws”; consequently, the
applicable substantive law may be, depending on the criteria adopted in the private international law of the forum,
the lex fori, in other words, the substantive law of the State whose courts have jurisdiction, or the law of a foreign
State. 


35 The Installation State has to designate, first of all, the operator of a nuclear installation (Article I.1(c)); moreover, it has
to determine the limit, if any, of the operator’s liability (Article V.1), as well as the limit of liability cover (Article VII.1). Other
matters are left to its discretion: for example, it may determine that several nuclear installations of one operator that are located
at the same site shall be considered as a single nuclear installation (Article I.1(j)); that any small quantities of nuclear material are
excluded from the application of the Convention if maximum limits for the exclusion of such quantities have been established by
the Board of Governors of the IAEA (Article I.2).


36 The “legislation” of the Installation State may provide, in particular, that a carrier of nuclear material, or a person
handling radioactive waste, may, at his request and with the consent of the operator concerned, be designated or recognized as
operator (Article II.2); and that the operator’s liability extends to damage to the means of transport of nuclear material (Article
IV.5).


37 For example, the questions whether nuclear damage includes damage arising out of, or resulting from, ionizing radiation
emitted from sources inside a nuclear installation other than nuclear fuel or radioactive products or waste (Article I.1(k)(iii));
whether the operator is liable for nuclear damage caused by a nuclear incident due to a grave natural disaster (Article IV.3(b));
whether the operator’s liability is covered for a period longer than ten years from the date of the nuclear incident (Article VI.1).


38 In particular, it is for the “law of the competent court” to provide if, and to what extent, damage other than loss of life,
personal injury, and loss of, or damage to, property is covered by the operator’s liability (Article I.1(k)(ii)); if direct action lies
against the person furnishing financial security in order to cover the operator’s liability (Article II.7); if the operator may be
relieved from his obligation to pay compensation in respect of the damage suffered by a person who caused such damage through
gross negligence or by an act or omission done with intent to cause damage (Article IV.2); if, in derogation of the ten-year period
of extinction, rights of compensation are only extinguished after a longer period, corresponding at most to the period for which
the operator’s liability is covered by financial security under the law of the Installation State (Article VI.1); if there is a period of
extinction or prescription of not less than three years from the date on which the person suffering nuclear damage had knowl-
edge, or should have had knowledge, of the damage and of the operator liable therefor (Article VI.3). Moreover, the “law of the
competent court” may exclude the possibility of amending claims (Article VI.4).


39 Claims for compensation following a nuclear incident may differ greatly in nature, amounts and time. It will be for the
“law of the competent court” to decide the nature, form and extent of the compensation, for example to direct the granting of
annuities and their amounts, as well as the effect on the victim’s claim of contributory negligence on his part. As for equitable
distribution of the amount of compensation available, measures may be necessary in cases where the amount of compensation is
or may be exceeded, for example, by providing a limit per person suffering damage or limits for damage to persons and damage
to property. It is for each State to decide whether such measures should be taken in advance or at the time when actions are
brought.
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Whatever law is the applicable law, Article XIII requires that not only the Convention, but also “the national
law applicable thereunder” be applied “without any discrimination based upon nationality, domicile or residence”.
This ensures that, provided that damage is suffered within the “geographical scope” of the Convention,40 nationals
of States other than the Contracting Party whose courts have jurisdiction are not discriminated against; indeed, the
principle of non-discrimination and equal treatment of victims is often considered to be one of the basic principles of
the nuclear liability regime.


1.5. The need for a more effective regime and the 1988 Joint Protocol Relating
to the Application of the Vienna Convention and the Paris Convention


In the early 1960s it could be said that liability for nuclear damage was the field in which international
regulation had achieved the most substantial results. Moreover, there was a widespread feeling that the international
legal regime embodied in the 1960 Paris Convention and in the 1963 Vienna Convention represented a reasonable
compromise between the need to provide adequate and effective compensation for the victims of a nuclear incident
and the need to favour the development of the civil nuclear industry, which was then in its early stages. With the
passage of time, however, the protection of victims of nuclear incidents came to be seen by world public opinion as
the primary objective of international legal regulation and the need for a more effective liability regime began to be
felt.


The 1986 Chernobyl accident confirmed that a nuclear incident may cause damage of an extreme magnitude,
that damage may be caused in regions far beyond the territory of the incident State and that, in addition to damage
to individuals and property, damage to the environment may result in several States. The Soviet Union, which was at
the time the incident State, was not party to any of the existing conventions on civil liability and, although it
regretted the consequences of the accident, it denied that it had any international legal obligations in that respect.
The Chernobyl accident, therefore, raised two issues, both crucially important for the effectiveness of an interna-
tional legal regime of nuclear liability: the first was, of course, the wide international acceptance of the regime; but
the second was, inevitably, the adequacy of the regime to cope with the transboundary consequences of a major
nuclear accident. The two issues were, and are, integrally related, but to some extent they have been dealt with
separately at the international level.


The IAEA soon became the centre of international efforts to cope with the problems raised by the Chernobyl
accident. With a view to ensuring a wider international acceptance of the civil liability regime, discussions centred,
first of all, on the need to avoid the unnecessary duplication created by the existence of two different conventional
regimes based on very similar principles: the regional Paris regime, on the one hand, and the Vienna regime, on the
other. This question was discussed for some time within the Secretariat of the IAEA in close cooperation with the
Secretariat of the OECD Nuclear Energy Agency (NEA), which is in charge of the Paris Convention. Various possi-
bilities were envisaged, but both organizations eventually came to the conclusion that the best solution would be the
adoption of a new conventional instrument aiming at linking the two conventions. Expert groups of both organiza-
tions endorsed this solution, and, on 21 September 1988, a Joint Protocol Relating to the Application of the Vienna
Convention and the Paris Convention was adopted by a diplomatic conference jointly convened in Vienna by the
IAEA and the OECD. The Joint Protocol entered into force on 27 April 1992.


The 1988 Joint Protocol provides for a mutual extension of the operator’s liability under the Paris and Vienna
systems (Article II): thus, if a nuclear incident occurs for which an operator is liable under both the Vienna
Convention and the Joint Protocol, he shall be liable in accordance with the Vienna Convention for nuclear damage
suffered not only in the territory of Parties thereto, but also in the territory of Parties to both the Paris Convention
and the Joint Protocol; conversely, if an incident occurs for which an operator is liable under both the Paris
Convention and the Joint Protocol, there shall be reciprocity. Moreover, the Joint Protocol is meant to eliminate


40 On this issue, see Sections 1.2 and 2.2.3 of these explanatory texts.
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conflicts which might otherwise arise, especially in transport cases, from the simultaneous application of the two
Conventions (Article III).


1.6. The drafting history of the 1997 Protocol to Amend the Vienna Convention on Civil Liability
for Nuclear Damage and the Convention on Supplementary Compensation for Nuclear Damage


As for the adequacy of the civil liability regime, the need to revise both the Paris and the Vienna Conventions
soon became obvious. Discussions in the legal literature centred especially on the amount of the operator’s liability
and, in the case of the Vienna Convention, on the desirability of ensuring additional compensation for damage
exceeding that amount out of national and international public funds; on the need to extend the operator’s liability
in time, in order to match the peculiarities of radiation effects, which may become manifest after many years; on the
causes of exoneration from liability; on the concept of nuclear damage and the desirability of ensuring compensation
of damage to the environment; on the territorial scope of the regime and the desirability of covering damage
suffered in non-Contracting States. Moreover, the issue of international State liability in case of nuclear incidents
and of its relationship to the international civil liability regime was often raised.


Within the IAEA, two major views emerged among the Member States. One view was that the civil liability
regime was sufficient and efforts should be directed towards the revision of the existing conventions. The other view,
however, was that, since both Conventions only dealt with the liability of individuals or juridical persons under civil
law, there was a need to consider the broader question of international liability in inter-State relations and hence to
elaborate, in a new multilateral instrument, the principle of international liability for nuclear damage in order to
allow for international claims against States. Most Member States supported the Director General’s recommen-
dation that an open-ended working group of governmental experts be convened in order to discuss issues related to
international liability for nuclear damage.41


Pursuant to a resolution of the General Conference,42 the Board of Governors decided, on 23 February 1989,
to establish an open-ended working group in order to study “all aspects” of liability for nuclear damage.43 The
Working Group on Liability for Nuclear Damage held two sessions in 1989 and considered issues relating to both
civil liability and State liability for nuclear damage.44 In view of the close relationship between the two questions, the
Working Group came to the conclusion that its work should be discontinued and its mandate discharged by the
Standing Committee on Civil Liability for Nuclear Damage, which had been established by the Board of Governors
on 18 September 1963 with the principal task of keeping under review, and advising on, all problems relating to the
1963 Vienna Convention.45 It was, however, suggested to re-establish the Standing Committee with a revised name,
mandate and composition.


Consequently, on 21 February 1990, the Board of Governors dissolved the Working Group and established a
Standing Committee on Liability for Nuclear Damage, open to all Member States;46 other States and interested


41 In June 1987, the Board of Governors, having had a discussion on the basis of document GOV/2306 (The Question of
International Liability for Damage arising from a Nuclear Accident), requested the Director General to invite comments from
Member States on that document, with a view to facilitating the Board’s further consideration of the question (see document
GOV/OR 676, paragraph 37). Comments submitted by Member States were reproduced in an Annex to a Director General’s
Note dated 11 May 1988 (see document GOV/INF/550).


42 Document GC (XXXII)/RES/491.
43 See document GOV/2379 of 20 January 1989; document GOV/OR 706, paragraphs 84–111; document GOV/OR 707,


paragraphs 1–54. The Group was put under the Chairmanship of the Resident Representative of the Netherlands to the IAEA,
Ambassador L.H.J.B. van Gorkom.


44 The first session took place from 29 May to 1 June (document NL/1); the second session took place from 30 October to
3 November (document NL/2/4).


45 See document GOV/931 of 7 August 1963; document GOV/OR 329, paragraphs 34–72. The Standing Committee was
originally composed of 15 Member States, and had in fact held six series of meetings between its establishment and 1987.


46 See document GOV/2427; document GOV/OR 722, paragraphs 1–95.
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organizations could be invited to participate as observers. The mandate of the Standing Committee was to: “(i)
consider international liability for nuclear damage, including international civil liability, international State liability,
and the relationship between international civil and State liability; (ii) keep under review problems relating to the
Vienna Convention on Civil Liability for Nuclear Damage and advise States Party to that Convention on any such
problems; and (iii) make the necessary substantive preparations and administrative arrangements for a revision
conference to be convened in accordance with Article XXVI of the Convention on Civil Liability for Nuclear
Damage”(see paragraph 6.3.A of document GOV/2427).47 


By the same decision, the Board requested the IAEA’s Director General, inter alia, to bring the need for a
revision of the existing civil liability regime to the attention of States and, in particular, to ascertain from the
Contracting Parties to the Vienna Convention whether they desired the convening at an opportune time of a
conference to consider the revision of the Convention in accordance with Article XXVI thereof. On 6 June 1990, the
Director General, in his capacity as depositary for the Vienna Convention, issued a circular letter to the effect that,
by the same date, five affirmative replies to his enquiry had been received: these constituted the required number of
one third of the Contracting Parties for a revision conference to be convened in accordance with Article XXVI. The
notification also indicated that, in accordance with its mandate, the Standing Committee would act as a preparatory
committee for the revision conference and that it would recommend the appropriate date for the convening of such
a conference when the necessary preparatory work was done.48


From 1990 to 1997, the Standing Committee held seventeen sessions and periodically reported to the Board on
the progress of its work.49 The number of sessions, to which must be added four meetings of an Intersessional
Working Group50 and several other informal meetings, reflects the complexity of the Standing Committee’s task
both from the technical and the political point of view. The issue of State liability, in particular, met with serious diffi-
culties51 and work soon concentrated, on the one hand, on the revision of the Vienna Convention and, on the other
hand, on the establishment of a system of supplementary funding.


47 Article XXVI.1 of the 1963 Vienna Convention provides that: “A conference shall be convened by the Director General
of the International Atomic Energy Agency at any time after the expiry of a period of five years from the date of the entry into
force of this Convention in order to consider the revision thereof, if one-third of the Contracting Parties express a desire to that
effect”.


48 See document N5.52.10.Circ. (Circular Note Verbale of 6 June 1990 from the Director General).
49 See the Reports of the Standing Committee: first session (23–27 April 1990), document SCNL/1/INF.4; second session


(15–19 October 1990), document SCNL/2/INF.2; third session (8–12 April 1991), document SCNL/3/INF.2/Rev.1; fourth session
(2–6 December 1991), document SCNL/4/INF.6; fifth session (30 March–3 April 1992), document SCNL/5/INF.4; sixth session
(12–16 October 1992), document SCNL/6/INF.4; seventh session (24–28 May 1993), document SCNL/7/INF/6; eighth session (11–
15 October 1993), document SCNL/8/INF.4; ninth session (7–11 February 1994), document SCNL/9/INF.5; tenth session
(31 October–4 November 1994), document SCNL/10/INF.4; eleventh session (20–24 March 1995), document SCNL/11/INF.5;
twelfth session (26–30 June 1995), document SCNL/12/INF.6; thirteenth session (30 October–3 November 1995), document
SCNL/13/INF.3; fourteenth session (29 January–2 February 1996), document SCNL/14/INF.5; fifteenth session (6–10 May 1996),
document SCNL/15/INF.5; sixteenth session (14–18 October 1996), document SCNL/16/INF.3; seventeenth session, Part I, (3–7
February 1997), document SCNL/17/INF.4; seventeenth session, Part II (10–11 April 1997), document SCNL/17.II/INF.7.


50 See the Reports of the Intersessional Working Group: first meeting (11–15 February 1991), document SCNL/IWG.1;
second meeting (21–25 October 1991), document SCNL/IWG.2; third meeting (1–5 March 1993), document SCNL/IWG.3/INF.3/
Rev.1; fourth meeting (9–13 May 1994), document SCNL/IWG/4/INF.4.


51 On this issue, see Section 2.2.1 of these explanatory texts.
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From 10 to 11 April 1997, the Committee held the second part of its seventeenth session, during which it finally
reached the conclusion that its task had been fulfilled; it consequently decided to transmit to the Board of
Governors the drafts of a Protocol to Amend the Vienna Convention and of a Convention on Supplementary
Funding, and recommended the convening of a diplomatic conference with a view to adopting the two instruments.52


The Diplomatic Conference took place in Vienna from 8 to 12 September 199753 and, on 12 September 1997,
adopted both a Protocol to Amend the Vienna Convention and a Convention on Supplementary Compensation for
Nuclear Damage.54 Both instruments were opened for signature by all States on 29 September 1997. The Convention
on Supplementary Compensation has not yet entered into force and will remain open for signature until it enters
into force. However, the Protocol to Amend the Vienna Convention entered into force on 4 October 2003, i.e. three
months after the deposit of the fifth instrument of ratification, acceptance or approval, in accordance with Article 21
thereof.


Before examining both instruments in detail, it is important to point out that the States Parties to the 1960
Paris Convention took an active part in the negotiations leading to their adoption; in fact, it was “understood” from
the very beginning that “most of the proposals” relating to the revision of the Vienna Convention “may apply
mutatis mutandis to the Paris Convention”.55 As a result of the adoption, in September 1997, of the Protocol to
Amend the Vienna Convention and of the Convention on Supplementary Compensation, there was a widespread
feeling that the 1960 Paris Convention also needed to be revised. In fact, a few months later, the Contracting Parties
to the Paris Convention decided to revise their own Convention; moreover, approximately two years after the start
of those negotiations, the Contracting Parties to the 1963 Brussels Convention Supplementary to the Paris
Convention decided to revise that Convention as well. These negotiations took place in an ad hoc group of
Contracting Parties within the NEA and, once successfully completed, they led to a Revision Conference, which
took place in Paris on 12 February 2004 under the auspices of the OECD and of the Government of Belgium. The
Conference adopted a Protocol to Amend the Paris Convention, together with a Protocol to Amend the 1963
Brussels Convention Supplementary to the Paris Convention.56


52 See document SCNL/17.II/INF.7, paragraph 14. The Committee, however, recognized that the issues relating to the entry
into force of the future Convention on Supplementary Compensation and to jurisdiction in the exclusive economic zone needed
to be further discussed at the political level, both prior to and at the diplomatic conference. The Committee also recommended
that an informal open-ended meeting of Member States be held prior to the diplomatic conference in order to consider draft
Rules of Procedure for the conference, to address all other issues related to that conference and to compile editorial comments
on the two draft instruments.


53 See the summary records of the plenary meetings (document NL/DC/SR.1–5).
54 See the Final Act of the Diplomatic Conference Convened to Adopt a Protocol to Amend the Vienna Convention on


Civil Liability for Nuclear Damage and to Adopt a Convention on Supplementary Funding (Vienna, 8–12 September 1997) (see
document GOV/INF/822–GC(41)/INF/13, 19 September 1997). The text of the Protocol was adopted by a vote by show of hands
of 64 in favour and 1 against, with 2 abstentions (of the 65 States present and voting, 21 were Parties to the Vienna Convention).
The text of the Convention on Supplementary Compensation was adopted by a vote by show of hands of 66 in favour and 1
against, with 2 abstentions. (See the summary records of the plenary meetings of the Conference (document NL/DC/SR. 1–5)
and, in particular, document NL/DC/SR.5, paragraphs 17 and 20 respectively).


55 See document SCNL/1/INF.4, p. 4.
56 See the Final Act of the Conference on the Revision of the Paris Convention and of the Brussels Supplementary


Convention (Paris, 12 February 2004). The Final Act contains the text of both instruments as well an Explanatory Report by the
Representatives of the Contracting Parties on the Revision of the Paris Convention and the Brussels Supplementary Convention.
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2. THE 1997 PROTOCOL TO AMEND THE VIENNA CONVENTION ON CIVIL LIABILITY FOR 
NUCLEAR DAMAGE


2.1. The 1997 Vienna Convention on Civil Liability for Nuclear Damage and its relation to the 1963 Vienna 
Convention on Civil Liability for Nuclear Damage


The first instrument adopted at the 1997 Conference was a Protocol to Amend the Vienna Convention on Civil
Liability for Nuclear Damage. The purpose of the 1997 Protocol, as is clearly stated in the Preamble, is to “amend”
the 1963 Convention in order to provide for “broader scope, increased amount of liability of the operator of a
nuclear installation and enhanced means for securing adequate and equitable compensation”. The 1997 Protocol
consists of twenty-four articles, most of which either amend existing provisions in the 1963 Vienna Convention or
insert new provisions therein. Article 18 of the Protocol states that, as between the Parties thereto, the 1963
Convention and the Protocol are to be “read and interpreted together as one single text that may be referred to as
“the 1997 Vienna Convention on Civil Liability for Nuclear Damage” ”.57


Article XXVI.1 of the 1963 Vienna Convention expressly provides for the possibility of convening a
conference in order to consider its “revision”. However, the 1963 Convention does not lay down a specific procedure
for the adoption and entry into force of instruments effecting such a “revision”; consequently, the 1997 “amend-
ments”58 were adopted in the form of a new treaty, which, by its very nature, is only binding on the Parties thereto.
A few remarks seem, therefore, in order on the legal relationship between the 1963 Vienna Convention and the
amending Protocol, i.e. the “1997 Vienna Convention”.


It is important to point out, in the first place, that the Protocol was opened for signature by all States on
29 September 1997; moreover, whereas the Protocol is subject to ratification, acceptance or approval by the
signatory States, any other State may accede thereto after its entry into force (Article 20). In other words, a State


57 A consolidated text of the Vienna Convention as amended by the 1997 Protocol has in fact been established by the
Secretariat of IAEA (see the Annex to document INFCIRC/566). 


A different solution has been adopted in respect of the amendment of the 1960 Paris Convention. Despite the fact that the
Paris Convention has already undergone two amendments by virtue of Protocols adopted in 1964 and 1982 respectively, it is still
known as the 1960 Paris Convention, albeit “as amended” by the two Protocols. The third amending Protocol, which was adopted
in 2004 and is not yet in force, will not change the name of the Convention.


58 The fact that the 1997 Protocol uses the term “amendment”, as opposed to the term “revision” employed in the 1963
Vienna Convention, is of no practical consequence. A distinction is sometimes made in the legal literature between the “amend-
ment” of particular treaty provisions and the “revision” of a treaty as a whole. This distinction is reflected in some treaties which,
like the United Nations Charter, lay down two distinct procedures for the adoption of “amendments” (Article 108) and for the
“review” of the treaty as a whole (Article 109). However, there is clearly no distinction of quality between “amendment” and
“revision”: significantly, Chapter XVIII of the UN Charter, where both Articles 108 and 109 can be found, bears the general title
of “Amendments”. The real distinction is rather between those treaties which, like the UN Charter (or, indeed, the 1960 Paris
Convention), lay down specific procedures for the adoption and entry into force of “amendments” (and/or “revisions”) and those
which, like the 1963 Vienna Convention, do not. 


Part IV of the 1969 Vienna Convention on the Law of Treaties makes no distinction between the “amendment” and the
“revision” of treaties. On the other hand, it introduces a new distinction between the “amendment” and the “modification” of
treaties which has a completely different basis. The term “amendment” is therein employed to indicate the situation where a
bilateral treaty is “amended” (Article 39) or where there is a proposal to “amend” a multilateral treaty as between all the Parties
(Article 40), irrespective of whether the intention is to amend particular treaty provisions or revise the treaty as a whole; the term
“modification” is employed to denote the very different situation where the intention is to modify a multilateral treaty as between
certain of the Parties alone (Article 41). Therefore, if the terminology employed in the Law of Treaties convention is followed,
the 1997 Protocol is clearly a treaty intended to “amend” the 1963 Vienna Convention and not a treaty concluded by a limited
number of Parties in order to “modify” the 1963 Convention as between themselves alone; in fact, irrespective of the number of
ratifications or accessions it may have received at any given time, the Protocol is open to all States, including all Parties to the
1963 Convention.
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which is not already a Party to the 1963 Vienna Convention is not required to ratify it, or accede to it, in order to
become a Party to the amending Protocol. Secondly, the entry into force of the amending Protocol was not made
dependent upon ratification or accession on the part of all the Contracting Parties to the 1963 Convention; on the
contrary, a rather low number of ratifications, or accessions, was deemed sufficient (Article 21), irrespective of
whether or not the ratifying, or acceding, States were Parties to the 1963 Vienna Convention. 


The 1963 Vienna Convention and the 1997 Protocol (i.e. the 1997 Vienna Convention) have, therefore, been
conceived as two distinct treaties independent of each other. The 1963 Vienna Convention continues in force and
will coexist with the “1997 Vienna Convention” until the 1963 Convention is terminated. More specifically, the 1963
Convention continues to apply as between the Parties thereto which have not (yet) ratified, or acceded to, the
Protocol; 59 moreover, it is still possible for a State to ratify the 1963 Convention, or accede thereto, notwithstanding
the entry into force of the amending Protocol.60 On the other hand, the “1997 Vienna Convention” applies in
relations between all Parties to the amending Protocol, irrespective of whether or not they are also Parties to the
1963 Vienna Convention.  


As for treaty relations between States Parties to different versions of the Vienna Convention, the question of
whether it would be possible, and indeed desirable, to uphold, or establish, such relations was briefly discussed
within the Standing Committee. The original Draft Final Clauses to be included in the amending Protocol excluded
treaty relations between States Parties to the amending Protocol only and States Parties to the unamended 1963
Convention only; as for States Parties to both the 1963 Convention and the amending Protocol, two alternatives had
been envisaged, one of which would have required the denunciation of the 1963 Convention upon ratification of the
amending Protocol or accession thereto.61 However, on the basis of a Note on the relationship between the
unrevised and the revised Vienna Convention prepared by the Chairman of the Drafting Committee in May 1994,62


it was eventually decided63 that a solution upholding, or establishing, treaty relations between States Parties to
different versions of the Vienna Convention would be preferable.


59 In addition, since, under Article 22, any Contracting Party may denounce the 1997 Protocol by written notification to the
depositary, a State Party to both the 1963 Vienna Convention and the 1997 Protocol will still be bound by the earlier Convention
if it decides to denounce the Protocol. Unless, of course, that State decides to take advantage of Article XXV of the 1963 Vienna
Convention, which allows each Contracting Party to denounce the Convention by giving twelve months’ notice to that effect to
the Director General of the IAEA.


60 The question of whether or not it will still be possible for a State to ratify, or to accede to, the 1963 Vienna Convention
after all the Contracting Parties thereto have ratified, or acceded to, the 1997 Protocol was briefly discussed during the Fourth
Meeting of INLEX (7–11 February 2005). The Group concluded that, “as a practical matter for the foreseeable future, there
would most likely continue to be Parties to the 1963 Vienna Convention and the revised Vienna Convention”; consequently, the
Group considered that “in this context, … it was not necessary to address this issue at this time” (p. 8 of the Chairman’s Report).


61 Draft Final Clauses for Protocol to Amend 1963 Vienna Convention (document SCNL/8/WP.3) attached to the Report of
the Eighth Session of the Standing Committee (document SCNL/8/INF.4 pp. 36–38). The Draft Final Clauses were prepared by the
IAEA Secretariat at the request of the Drafting Committee.


62 Document IWG/4/INF.2, attached to the Report of the Fourth Meeting of the Intersessional Working Group (document
SCNL/IWG/4/INF.4 pp. 48–57). In that Note express mention was made, in order to justify the proposed solution, of Article 40 of
the 1969 Vienna Convention on the Law of Treaties, relating to the “Amendment of multilateral treaties”. In particular, para-
graphs 4 and 5 thereof read as follows: “4. The amending agreement does not bind any State already a party to the treaty which
does not become a party to the amending agreement; […]. 5. Any State which becomes a party to the treaty after the entry into
force of the amending agreement shall, failing an expression of a different intention by that State: (a) be considered as a party to
the treaty as amended; (b) be considered as a party to the unamended treaty in relation to any party to the treaty not bound by
the amending agreement”. Although framed in a somewhat different way, the provisions which were eventually inserted in the
amending Protocol do appear to be in line with the provisions made in Article 40 of the 1969 Vienna Convention on the Law of
Treaties. But, of course, these apply “unless the treaty otherwise provides”. The choice was, therefore, a political one, as the Note
itself makes clear.


63 See the Report of the Thirteenth Session of the Standing Committee (document SCNL/13/INF.3 p. 10).
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Thus, Article 19 of the 1997 Protocol makes it clear that a State Party to the 1963 Convention which decides to
ratify the Protocol, or accede thereto, will still be bound by the unamended Convention in its relations with the
Parties thereto which have not (yet) ratified, or acceded to, the Protocol (paragraph 2); moreover, a State which is
not a Party to the 1963 Convention but decides to ratify the 1997 Protocol, or accede thereto, will be bound by the
provisions of the unamended 1963 Convention in its relations with the States which are only Parties thereto, unless
it expressly declares a different intention upon ratification or accession (paragraph 1).


Generally speaking, the solutions eventually adopted in the 1997 Protocol are based on the assumption that, in
a transition period, they could promote a wider application of the civil liability regime.64 The fact that States in treaty
relations with each other may apply different liability regimes was not deemed to create insurmountable technical
difficulties.65 On the other hand, in view of the considerably higher compensation amounts envisaged in the 1997
Protocol, it was conceded that the lack of balance between these amounts and those envisaged in the 1963 Vienna
Convention might be a matter of concern for some States. 


A State not party to the 1963 Convention wishing to ratify, or accede to, the 1997 Protocol may avoid such lack
of balance by expressly declaring that it does not wish to be bound by the 1963 Convention. A State party to the 1963
Convention may not make a similar declaration when ratifying, or acceding to, the 1997 Protocol; on the other hand,
that State may denounce the 1963 Convention in accordance with Article XXV thereof.66 Article 22.3 of the
Protocol expressly states that, as between the Parties to the Protocol, denunciation by any of them of the 1963
Convention shall not be construed as denunciation of the Convention as amended by the Protocol.


2.2. The new provisions on the scope of the nuclear liability regime


As was pointed out in Section 1.2 of these explanatory texts, the purpose of the Vienna Convention is the
harmonization of national legislation relating to third party liability for damage caused by a nuclear incident
occurring at certain installations, or in the course of transport of nuclear material to or from such installations. The
Convention does not cover the issue of State responsibility or liability for nuclear damage under the general rules of
public international law.


The 1997 Protocol does not substantially change the scope of application of the Vienna Convention as far as
rights under public international law are concerned (see Section 2.2.1 of these explanatory texts). On the other hand,
the Protocol modifies the scope of application of the international civil liability regime in several respects. In the first
place, it envisages the possibility of the inclusion or exclusion of a nuclear installation from the application of the
1997 Vienna Convention on the basis of the risk involved, and makes it clear that the Convention does not apply to
installations used for non-peaceful purposes (see Section 2.2.2 of these explanatory texts). Secondly, it extends the


64 As an additional reason for the proposed solution the Note of the Chairman of the Drafting Committee, which was
referred to above, stated that the functioning of the 1988 Joint Protocol linking the Paris and the Vienna Convention (therein
defined as including any amendments thereto in force for a Contracting Party) could have been jeopardized in some cases
(notably, in the case of an incident during transport) if Parties thereto considered each other as non-Contracting Parties to the
relevant basic convention. Moreover, similar considerations were also said to apply with respect to the draft supplementary
funding conventions which were then being discussed within the Standing Committee.


65 In Section 2.9 of these explanatory texts, the implications of the solution adopted in the 1997 Protocol on the issue of
jurisdiction under the Vienna Convention will be examined.


66 As was pointed out earlier, Article XXV allows each Contracting Party to denounce the 1963 Convention by giving at
least twelve months’ notice to that effect to the Director General of the IAEA; however, under the same Article, the Convention
remains in force for successive periods of five years (after the initial ten-year period), a denunciation notified during one such
period only takes effect at the end of that period.


In addition to the general provision of Article XXV, mention may also be made of Article XXVI.2 and 3, specifically
dealing with the denunciation of the Convention in case of “revision”: a Contracting Party may denounce the Convention by noti-
fication to the Director General of the IAEA within twelve months following the first revision conference held pursuant to
paragraph 1 of the same Article; in this case, denunciation takes effect one year after notification. However, since that conference
ended on 12 September 1997, the period has expired and these provisions are no longer applicable.
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“geographical scope” of the Convention so as to cover damage “wherever suffered” (see Section 2.2.3 of these
explanatory texts). Finally, it gives a new definition of “nuclear damage”, which will be examined in Section 2.3 of
these explanatory texts.


2.2.1. Civil liability, State liability and rights under public international law


Article XVIII of the 1963 Vienna Convention states that the Convention “shall not be construed as affecting
the rights, if any, of the Contracting Parties under the general rules of public international law in respect of nuclear
damage”. This provision makes it clear, on the one hand, that rights under public international law are outside the
scope of the Convention, which is exclusively concerned with the harmonization of the domestic rules relating to
civil liability. On the other hand, the language of Article XVIII appears to cast doubt on the very existence of rights
under public international law in respect of nuclear damage.


As far as the scope of the international civil liability regime is concerned, it must be pointed out that a State, as
opposed to a private person, may be the operator of an installation covered by the Vienna Convention. A State
acting in such capacity would, of course, be liable for nuclear damage under the Convention, rectius under domestic
law incorporating or implementing the Convention. This is confirmed, first of all, by the definition of “operator”,
read in conjunction with the definition of “person”, in Article I.1(c) and (a); secondly, Article XIV makes it clear
that “except in respect of measures of execution, jurisdictional immunities under rules of national or international
law shall not be invoked in actions under this Convention before the courts competent pursuant to Article XI”. The
State liable as the operator of the nuclear installation where, or in connection with which, a nuclear incident occurs
can, therefore, be sued for compensation of nuclear damage.


Apart from the liability a State may incur as operator of a nuclear installation, it will be pointed out in Section
2.4.2 of these explanatory texts that the 1997 Protocol introduces an element of supplementary compensation in the
Vienna Convention; more specifically, if the Installation State opts for limiting the operator’s liability to less than
300 million SDRs (or, during a transitional period, to less than 100 million SDRs), it must make public funds
available in order to compensate damage in excess of that limit up to 300 million SDRs (or, during a transitional
period, up to 100 million SDRs). In this case, however, the Convention appears to impose on the Installation State a
mere international obligation vis-à-vis the other Contracting Parties; whether or not the State is also liable under its
domestic law for damage exceeding the operator’s liability limit appears to depend on the choice made by that same
State when implementing that international obligation.


More generally, as for rights under public international law, it must be pointed out, in the first place, that each
Contracting Party is bound by the Vienna Convention, vis-à-vis the other Contracting Parties, to adopt all the
substantive and procedural rules and to take all the other measures that may be necessary in its domestic legal system
in order to comply with the provisions of the Convention. There can be no doubt that non-compliance with this
obligation on the part of a Contracting Party would result in the violation of corresponding rights of the other
Contracting Parties and that these rights would be actionable through the dispute settlement mechanisms provided for
by public international law. Indeed, an important aspect of the 1997 amending Protocol is the inclusion in the Vienna
Convention of a specific dispute settlement procedure, which will be described in Section 2.11 of these explanatory
texts.


Article XVIII of the 1963 Vienna Convention does not, however, relate to the international conventional
rights arising out of the provisions of the Convention, but rather to the rights arising out of the “general rules of
public international law in respect of nuclear damage”. But then the very existence of any such rights is put in doubt
by the language used in that provision.


This is obviously not the place for a discussion of the present state of public international law in respect of
State liability for nuclear damage outside the Vienna Convention. However, it seems important to recall that the
Standing Committee had been instructed to “consider international liability for nuclear damage, including interna-
tional civil liability, international State liability, and the relationship between international civil and State liability”.67


As was pointed out in Section 1.6 of these explanatory texts, the issue soon met with difficulties within the
Committee; several delegations were of the view that the very concept of international State liability raised doubts,
that it was necessary to await the results of the work of the UN International Law Commission on the subject,68 and
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that, in any event, the need for a regime of State liability for nuclear damage could be obviated by the establishment
of a system of supplementary compensation for damage exceeding the operator’s liability.69 Although some
proposals on State liability were indeed put forward within the Standing Committee, these proposals did not receive
sufficient support and were eventually withdrawn.70


However, the Standing Committee did agree on a revision of Article XVIII, which, as amended by the 1997
Protocol, now reads as follows: “This Convention shall not affect the rights and obligations of a Contracting Party
under the general rules of public international law”.71 This compromise solution apparently avoids casting doubt on
the existence of such general rules; on the other hand, unlike in the original text of Article XVIII, no reference is
expressly made to rules specifically relating to nuclear damage. As a result, Article XVIII still leaves the door open
for opposing claims as to the existence of State liability for nuclear damage outside the Vienna Convention.


67 See Section 1.6 of these explanatory texts.
68 The topic of “international liability for injurious consequences arising from acts not prohibited by international law” was


placed on the agenda of the UN International Law Commission in 1978. However, the Commission’s work could not make rapid
progress for a number of reasons, including the modest support given by State practice to the concept of “State liability”, as well
as the difficulties inherent in the relationship between that concept and the concept of “State responsibility” for internationally
wrongful acts. The Commission was able to complete a set of draft articles on the prevention of significant transboundary harm
from hazardous activities in 2001. In 2002 a working group of the Commission made some recommendations on the possible ways
of making progress on the matter; it chiefly noted that a model of allocation of loss was to be developed in order for the work to
be profitable. The Commission then appointed a new Special Rapporteur, Mr. Pemmaraju Sreenivasa Rao, for the topic. A First
report on the legal regime for allocation of loss in case of transboundary harm arising out of hazardous activities was presented by
the new Rapporteur on 21 March 2003 (UN document A/CN.4/531). The report concludes, inter alia, that “any regime that may
be recommended should be without prejudice to claims under civil liability as defined by national law and remedies available at
the domestic level or under private international law” (paragraph 153(a)); moreover, “the various models of liability and
compensation have also confirmed that State liability is an exception and is accepted in the only case of outer space activities”
(paragraph 153(d)). At the fifty-fifth session of the International Law Commission, there continued to be different views as to the
“viability of the topic” (see Report of the International Law Commission. Fifty-fifth session (5 May–6 June and 7 July–8 August
2003), UN document A/58/10, paragraphs 154 ff.). At the fifty-sixth session of the International Law Commission in 2004, the
International Law Commission adopted on 23 July 2004 a set of eight draft principles on the allocation of loss in the case of trans-
boundary harm arising out of hazardous activities. The Commission decided to transmit the draft principles through the
Secretary-General to Governments for comments and observations, with the request that such comments and observations be
submitted to the Secretary-General by 1 January 2006.


69 See documents NL/2/4, pp. 7–9; SCNL/1/INF.4, pp. 15–18; SCNL/2/INF.2, pp. 2–3; SCNL/3/INF.2/Rev.1, Annex II; SCNL/
4/INF.6, pp. 5–6 and 6–7; SCNL/6/INF.4, pp. 9–10; SCNL/7/INF.6, p. 9; SCNL/16/INF.3, p. 3.


70 In particular, proposals were put forward by Australia and Italy at the third session of the Standing Committee: see
document SCNL/3/INF.2/Rev.1, Annex III. At the fourth session, two joint proposals (documents SCNL/4/6 and SCNL/4/7)
emerged from an Informal Working Group. These remained in the documentation without any decision being taken on them
until they were finally withdrawn at the sixteenth session (see document SCNL/16/INF.3, p. 3).


71 The Standing Committee decided to amend Article XVIII at the eighth session. However, the original draft amendment,
which was based on a proposal submitted by Austria at the sixth session (document SCNL/6/13), only referred to the “rights” of
a Contracting Party. Moreover, the original Austrian proposal made specific reference to rights “in respect of liability for nuclear
damage”, but this reference was opposed by Turkey (see documents SCNL/7/INF.5, pp. 9 and 75; SCNL/8/INF.4, pp. 13 and 29).
At the seventeenth session (Part I), it was decided to add a reference to the “obligations” of a Contracting Party, allegedly “in
order to maintain consistency with the 1963 Vienna Convention” (see document SCNL/17/INF.4, pp. 5 and 38). But, of course, no
reference to such “obligations” is made in the 1963 text of Article XVIII.

25







2.2.2. Installations covered


Article I.1(j) of the 1963 Vienna Convention defines “nuclear installation” as including: (i) any nuclear
reactor72 other than one with which a means of sea or air transport is equipped for use as a source of power, whether
for propulsion thereof or for any other purpose;73 (ii) any factory using nuclear fuel74 for the production of nuclear
material,75 or any factory for the processing of nuclear material, including any factory for the reprocessing of
irradiated nuclear fuel; and (iii) any facility where nuclear material is stored, other than storage incidental to the
carriage of such material.


Unlike the 1960 Paris Convention,76 the 1963 Vienna Convention does not envisage the inclusion of other
nuclear installations by a decision taken by a competent international body. The absence of a provision to this
effect may be seen as precluding the possibility of taking into account recent or future developments and covering
additional types of installations which may involve risks of a considerable magnitude, such as radioactive waste
disposal facilities,77 installations in the process of being decommissioned,78 or other types of nuclear


72 “Nuclear reactor” is defined in Article I.1(i) as “any structure containing nuclear fuel in such an arrangement that a self-
sustaining chain process of nuclear fission can occur therein without an additional source of neutrons”. 


73 As was pointed out in Section 1.2 of these explanatory texts, the 1963 Convention exclusively relates to landbased
nuclear installations. A proposal to include nuclear reactors generating power for vessels and airplanes was made during the
seventeenth session of the Drafting Committee (document SCNL/17/4). It was pointed out, in this respect, that the 1962 Brussels
Convention on the Liability of Operators of Nuclear Ships (referred to in Section 1.1 of these explanatory texts) had never
entered into force. But while some delegations supported the proposal, a number of other delegations objected to it. They noted
that there were no civilian nuclear powered vessels, with the exception of a few ice-breakers. In view of the difference of opinion,
it was agreed that, although civilian nuclear powered vessels were not covered by any existing international agreement in force,
the Standing Committee could not take up this new issue at such a late stage of its negotiations (see document SCNL/17/INF.4,
pp. 5–6).


74 “Nuclear fuel” is defined in Article I.1(f) as “any material which is capable of producing energy by a self-sustaining chain
process of nuclear fission”.


75 “Nuclear material” is defined in Article I.1(h) as including: “(i) nuclear fuel, other than natural uranium and depleted
uranium, capable of producing energy by a self-sustaining chain process of nuclear fission outside a nuclear reactor, either alone
or in combination with some other material; and (ii) radioactive products or waste”. “Radioactive products or waste” are defined
in Article I.1(g) as “any radioactive material produced in, or any material made radioactive by exposure to the radiation inci-
dental to, the production or utilization of nuclear fuel, but does not include radioisotopes which have reached the final stage of
fabrication so as to be usable for any scientific, medical, agricultural, commercial or industrial purpose”.


76 See Article 1(a)(ii) of the Paris Convention.
77  As was pointed out in Section 1.2 of these explanatory texts, the 1963 Convention does not specifically include radioac-


tive waste facilities in the definition of “nuclear installation” (Article I.1(j)); on the other hand, the Convention includes in that
definition facilities for the storage of nuclear substances (other than storage incidental to transport). Because the definition of
“nuclear material” (in Article I.1(g) and (h)) covers radioactive waste, the Convention has sometimes been interpreted as
applying to installations for the storage of radioactive waste without any further precision. However, a paper presented by
OECD/NEA at the eighth session of the Standing Committee (document SCNL/6/1) made it clear that the issue needed further
consideration. At that time, the Drafting Committee merely “took note” of the paper but considered it premature to discuss the
issue (see document SCNL/8/INF.4, pp. 13–14). It may be interesting to add that, pursuant to a 1984 Decision of the NEA
Steering Committee (NE/M(84)1), waste disposal facilities are to be considered as “nuclear installations” within the meaning of
the Paris Convention during their pre-closure phase only. However, the 2004 Amending Protocol is intended to amend Article
1(a)(ii) of the Paris Convention so as to specifically include all “installations for the disposal of nuclear substances” without
distinction. The Explanatory Report which is attached to the 2004 Protocol explains that “the Contracting Parties believe that it
is desirable to have such facilities considered as “nuclear installations” in their post-closure phase as well” (paragraph 9).


78 The 2004 Protocol to Amend the Paris Convention will amend Article 8(a)(ii) of the Convention in order to specifically
include in the definition of “nuclear installation” all “installations in the process of being decommissioned”. See also
paragraph 10 of the Explanatory Report which is attached to the 2004 Protocol.
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installations.79 The 1997 Protocol inserts in the Vienna Convention a new provision, in Article I.1(j)(iv), whereby
the definition of “nuclear installation” includes “such other installations in which there are nuclear fuel or
radioactive products or waste as the Board of Governors of the International Atomic Energy Agency shall from
time to time determine”.80


Moreover, the 1997 Protocol also envisages the possibility of excluding low-risk installations from the
application of the Convention. As was pointed out in Section 1.2 of these explanatory texts, Article I.2 of the 1963
Vienna Convention envisages the possibility for the Installation State to exclude small quantities of “nuclear
material” from the application of the Convention if the small extent of the risk involved so warrants, provided that
maximum limits for the exclusion of such quantities have been established by the Board of Governors of the IAEA
and the exclusion is within such limits. However, unlike the Paris Convention,81 the 1963 Vienna Convention does
not envisage the possibility of a similar exclusion in respect of low risk “nuclear installations”. The 1997 Protocol
amends Article I.2 of the Vienna Convention in order to allow for such exclusion, provided that criteria therefor
have been established by the Board of Governors of the IAEA and the exclusion satisfies such criteria.


Finally, the 1997 Protocol clarifies the situation with respect to installations used for military purposes. The
Preamble of the 1963 Vienna Convention states that one of the reasons for concluding the Convention was “the
desirability of establishing some minimum standards to provide financial protection against damage resulting from
certain peaceful uses of nuclear energy”. However, there is no further indication in the Convention as to whether or
not it also applies to military facilities, nor was the question discussed during the Conference which adopted the
Convention.


79 It may be interesting to mention, in this context, that at the fifth session the Drafting Committee “showed interest” in the
issues raised in a paper presented by OECD/NEA (document SCNL/5/2) concerning potential radiological risks that might be
posed by fusion reactors when they were developed. It was “agreed” at the time to give further consideration to this matter in a
future session (see document SCNL/5/INF.4, p. 9). A more elaborate OECD/NEA paper, marked as SCNL/6/4, was presented at
the sixth session and is attached to document SCNL/6/INF.4 (see pp. 116–124); the Drafting Committee “took note” of the paper
and delegations “agreed” that they would “consult with their relevant Governmental authorities regarding the conclusion drawn
in the note and whether this issue required further consideration” (see document SCNL/6/INF.4, p. 13). At the seventh session,
the Drafting Committee “decided” that it was “premature to consider coverage of future fusion installations by the third party
liability regime” (see document SCNL/7/INF.6, p. 9).


80 During its Fourth Meeting (7–11 February 2005), INLEX briefly discussed the scope of the existing definitions of
“nuclear installation” in the various nuclear liability instruments and the possibility to expand the definition given to the Board
of Governors of the IAEA by the 1997 Vienna Protocol. The Group recognized that the definition in the revised Vienna Conven-
tion “provided the possibility for the Board of Governors to expand the definition of “nuclear installation” to include, for
example, ‘waste disposal facilities’ and ‘installations in the process of decommissioning’ and that the revised Paris Convention
now expressly includes such facilities within the definition of ‘nuclear installation’. The Group concluded that, “the definition of
“nuclear installation” in all the instruments included operating reactors and facilities containing nuclear material” and felt that “it
was premature at this time to take any action with respect to expanding the definition”. The Group further concluded that, “while
expansion of the definition of “nuclear installation” in the revised Vienna Convention was not necessary for an effective and
protective global regime, further study could be useful to evaluate the advisability of expanding the definition”, and recognized
that “as a practical matter, the Board of Governors would need broad support by all affected parties to approve such an expan-
sion” (p. 8 of the Chairman’s Report). 


81 See Article 1(b) of the Paris Convention.
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First within the Working Group on Liability for Nuclear Damage and then within the Standing Committee,
there was a widespread feeling that victims of all nuclear incidents should be compensated. However, there was a
difference of opinion as to whether or not damage involving military facilities was already covered under the Vienna
Convention. The prevailing opinion was that the amended Vienna Convention should state unambiguously that the
civil liability regime applied, as a matter of principle, to all nuclear installations; it was conceded that the exclusion
of any installation used for “non-peaceful” purposes should be possible through a specific declaration to that end on
the part of the State operating such installation, but only if that State ensured compensation for nuclear damage
arising therefrom, or in connection therewith, to the same extent as provided under the Convention.82 


However, during the first part of the seventeenth session of the Standing Committee it was made clear that
provisions to that effect would not meet with a general consensus and it was eventually decided to insert in the
amending Protocol a provision whereby the Vienna Convention does not apply to nuclear installations used for non-
peaceful purposes;83 thus, the supposed ambiguity in the 1963 Convention is at least dispelled. This provision
appears as Article I B of the 1997 Vienna Convention.


2.2.3. Geographical scope


Article 2 of the 1960 Paris Convention contains a provision stating that the Convention does not apply to
nuclear incidents occurring in the territory of non-Contracting States or to damage suffered in such territory, unless
the national legislation of the operator liable otherwise provides. As was pointed out in Section 1.2 of these
explanatory texts, no corresponding provision can be found in the 1963 Vienna Convention. 


In respect of the place of a nuclear incident, there can be no doubt that, under Article II, read in conjunction
with the definitions of terms such as “operator” and “Installation State” in Article I, the 1963 Vienna Convention
principally applies to nuclear incidents occurring in the territory of Contracting Parties; on the other hand, in the
case of incidents occurring in the course of transport of nuclear material, it follows from the same definitions that the
Vienna Convention does apply even to nuclear incidents occurring outside the territory of a Contracting Party,
provided that the installation of the operator liable is located within such territory; moreover, if that installation is
not situated within the territory of any State, the Convention applies if it is operated by a Contracting Party or under
its authority. Given that the situation has not been changed by the 1997 Protocol, there seems to be no need here to


82 See the Report of the Second Session of the Working Group (document NL/2/4, p. 3). The first specific proposal to amend
the Vienna Convention in the sense referred to in the text above was articulated during the first session of the Standing
Committee and received “wide support”, but already at that time “one delegation” made it clear that it regarded the inclusion of
military installations as “inappropriate in view of the fact that such installations are run by governments, and therefore non-insur-
able, as well as the classified nature of such installations” (see document SCNL/1/INF.4, pp. 5–6). Some drafting changes to that
proposal were examined and adopted during further discussions of the issue within the Standing Committee, or within its
Drafting Committee, but such further discussions made it clear that “some delegations”, as opposed to “one”, had reservations
on the inclusion of military installations, and preferred to deal with the issue in an optional protocol (see, for example, document
SCNL/4/INF.6, pp. 2–3).


83 The Russian delegation had already made its position clear in a document (SCNL/15/4) presented at the fifteenth session
of the Standing Committee (see document SCNL/15/INF.5, p. 86). During the first part of the seventeenth session, “one delega-
tion” reiterated its position that the amending Protocol should not cover nuclear installations used for non-peaceful purposes and
urged deletion of the relevant draft provision, and “other delegations” supported this view (see document SCNL/17/INF.4, pp. 3–
5). The decision to replace that provision with a new provision stating unambiguously that the Convention does not apply to
installations used for non-peaceful purposes was taken within the Drafting Committee (see document SCNL/17/INF.4, p. 19). At
the Diplomatic Conference, a proposal by Egypt (document NL/DC/L.6) tried to re-open the issue, but was not adopted.
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elaborate further on this issue.84 Since the place where the incident occurs has implications for the issue of
jurisdiction under the Convention, the consequences of incidents in non-Contracting States will be examined later
from this point of view.


As for the place where damage is suffered, the absence of an express limitation of its territorial scope leaves it
open to question whether or not the 1963 Vienna Convention allows for coverage of damage suffered outside the
territory of the Contracting Parties under the applicable substantive law, which will usually be the law of the Instal-
lation State. According to one view, the Vienna Convention, like the Paris Convention, should be interpreted as
allowing for such coverage.85 On the other hand, it cannot be overlooked that a provision similar to Article 2 of the
Paris Convention had originally been envisaged for insertion in the Vienna Convention but was eventually deleted,
apparently because of opposition to the notion that non-Parties might benefit.86


The major argument against covering damage suffered outside the territory of the Contracting Parties is that,
with limited insurance funds to call on, adding more claimants would reduce the share available for victims in the
Contracting Parties, without reciprocal benefits. On the other hand, damage outside the territory of Contracting
Parties may well be suffered by their nationals or by, or on board, ships or aircraft flying their flags. Moreover, some
commentators have questioned whether leaving victims in non-Contracting States without compensation is in line
with public international law; indeed, it has been argued that the legality of the peaceful uses of nuclear energy is
conditional upon an adequate system of compensation in case of damage.


The 1997 amending Protocol inserts in the Vienna Convention a new provision, Article I A, whereby the
Convention applies, in principle, to nuclear damage “wherever suffered”.87 Thus, the principle is the opposite of the


84 Within the Standing Committee, the issue was initially discussed together with the related issue of the place where
damage is suffered. During the first session of the Standing Committee, a proposal was made and “widely supported” whereby
the Convention should state clearly that it applied to nuclear damage suffered in the territory of a Contracting Party, or on or
over the high seas, “regardless of where the nuclear incident causing that damage occurred”; however, as far as damage suffered
in the territory of a non-Contracting State, the Convention should only apply in case of a nuclear incident “occurring in the
territory of a Contracting Party” (see document SCNL/1/INF.4, p. 4). But the provisions on “geographical scope” that were even-
tually adopted no longer refer to the place where the nuclear incident occurs.


85 In a Note on the Relationship between the unrevised and the revised Vienna Convention prepared by the Chairman of the
Drafting Committee on 6 May 1994 (document IWG/4/INF.2) attached to the Report of the Fourth Meeting of the Intersessional
Working Group of the Standing Committee (document SCNL/IWG/4/INF.4, p. 48 ff.), it was pointed out that, although in 1964 the
Standing Committee had taken the view that the Vienna Convention did not cover damage in a non-Contracting State (in this
respect, see the following footnote), “the interpretation is neither binding nor undisputed”. The Note recalled, in this respect,
that, by virtue of the 1988 Joint Protocol, the territorial scope of the Vienna Convention was extended to damage suffered in the
States Party to both the Paris Convention and the Joint Protocol, and pointed out that “consequently, the Joint Protocol is based
on the assumption that such extension is feasible under the Vienna Convention – also in relation to a Vienna State which is not a
party to the Joint Protocol” (p. 50).


86 See Civil Liability for Nuclear Damage: Official Records of the International Conference on Civil Liability for Nuclear
Damage, Vienna, 1964 (IAEA, STI/PUB/54), pp. 183 f and 121 ff. Moreover, in April 1964 the (then) Standing Committee on
Civil Liability for Nuclear Damage took the view that the Convention only applies to damage suffered within the jurisdiction of
Contracting States or on the high seas, even where the nuclear incident occurs outside the territory of such Contracting States
(see the background document on liability for nuclear damage prepared by the Secretariats of IAEA and NEA for the second
session of the Working Group on Liability for Nuclear Damage (document NL/2/INF.2, p. 1).


87 As was pointed out earlier, the initial idea was to cover damage suffered “in the territory of a non-Contracting State”
only in the case of “a nuclear incident occurring in the territory of a Contracting Party”, whereas damage suffered “in the
territory of a Contracting Party or on or over the high seas” would have been covered “regardless of where the nuclear incident
causing that damage occurred” (see document SCNL/1/INF.4, p. 4). But already during the second session of the Standing
Committee, it was decided to refer to damage “wherever suffered” and to omit any reference to the place of the nuclear incident
(see the Report of the Drafting Committee in Annex I to document SCNL/2/INF.2, p. 1). 
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one embodied in the existing text of Article 2 of the Paris Convention.88 There is, however, an important exception
to the general rule. In fact, Article I A.2 and 3 allows the legislation of the Installation State to exclude damage
suffered in a non-Contracting State which, at the time of the nuclear incident, “(a) has a nuclear installation in its
territory, or in any maritime zones established by it in accordance with the international law of the sea; and (b) does
not afford equivalent reciprocal benefits”.89


The idea behind this provision is that a nuclear State should either join the Vienna Convention or afford
“reciprocal benefits” if it wants the funds available under the Convention to cover damage suffered in its territory.
The question may arise of the precise meaning of reciprocity in this context. It seems obvious that the exclusion of
damage suffered in a non-Contracting nuclear State could be based on the fact that the legislation of that State does
not provide for compensation of damage suffered by victims in States party to the Vienna Convention. It is less
obvious that the exclusion could be based on the fact that the legislation of that State does not ensure the same
amount of compensation90 or, a fortiori, that it does not conform with all the principles of nuclear liability embodied


88 Once it enters into force, the 2004 Protocol to amend the Paris Convention will bring the Paris Convention more or less
in line with the 1997 Vienna Convention. However, unlike Article I A of the 1997 Vienna Convention, Article 2 of the Revised
Paris Convention does not give the Installation State the faculty of excluding damage suffered in non-Contracting nuclear States
on the basis of the premiss that nuclear damage is covered wherever suffered; rather, it directly provides that the Convention
applies to damage suffered in the territory, or maritime zones, of a non-Contracting nuclear State only if that State, at the time of
the nuclear incident: (a) is a Contracting Party to the 1963 Vienna Convention (and any amendment thereto which may be in
force for it) and to the 1988 Joint Protocol, provided that the Installation State is also a Party to the Joint Protocol; or (b) has in
force nuclear liability legislation “which affords equivalent reciprocal benefits, and which is based on principles identical to those
of this Convention, including, inter alia, liability without fault of the operator liable, exclusive liability of the operator or a
provision to the same effect, exclusive jurisdiction of the competent court, equal treatment of all victims of a nuclear incident,
recognition and enforcement of judgements, free transfer of compensation, interests and costs”.


89 Within the Standing Committee, there were initially divergent views on the question of reciprocity and on the discre-
tionary nature of the extension of the scope of the Convention to damage suffered in the territory of a non-Contracting State.
Although the proposal to extend the scope of the Convention received “wide support”, alternative proposals would have left
such extension to the discretion of the Installation State and/or would have permitted the Installation State to subject such
extension to the requirement that the non-Contracting State “shall afford reciprocal benefits”. But there was “general agree-
ment” that the notion of “reciprocity” required further study and the suggestion was made from the beginning that it would not
be appropriate to require reciprocity from a State without a nuclear industry (see document SCNL/1/INF.4, pp. 4–5). During the
second session of the Standing Committee, it was decided to extend coverage to damage “wherever suffered”, but to allow the
legislation of the Installation State to exclude from the application of the Convention damage suffered in the territory, or
maritime zones, of a non-Contracting State. However, there was still some controversy as to the possibility of excluding damage
suffered in non-nuclear States and on the question of “reciprocity” (see the Report of the Drafting Committee in Annex I to
document SCNL/2/INF.2, pp. 2–3). During the third session, the Drafting Committee decided to allow for the exclusion of
damage suffered in the territory, or maritime areas, of a non-Contracting State only if that State, at the time of the incident, had a
nuclear installation in its territory, or maritime areas, and afforded no “reciprocal benefits” (see the Report of the Drafting
Committee in Annex I to document SCNL/3/INF.2/Rev.1). The question was again discussed as a result of the decision to include
in the Vienna Convention an element of supplementary compensation provided by the Installation State beyond the operator’s
liability limit, where this is established at less than 300 million SDRs (see Section 2.4.2 of these explanatory texts), but the
“prevailing view” was that the benefits of such additional compensation should not be withheld from non-nuclear States that are
not Contracting Parties (see documents SCNL/9/INF.5, p. 9 and SCNL/13/INF.3, p. 9).


90 It may interesting to mention, in this respect, that Article XIII.2 of the 1997 Vienna Convention allows the legislation of
the Installation State to derogate from “the provisions” of the Convention, in so far as compensation is in excess of 150 million
SDRs, with respect to damage suffered in the territory, or maritime zones, of a nuclear non-Contracting State which, at the time
of the incident, “does not afford reciprocal benefits of an equivalent amount” (emphasis added). This provision will be examined
in greater detail in Section 2.8 below. However, it seems important to point out here that, in the context of Article XIII.2, the
concept of reciprocity clearly refers to the amount of compensation.
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in the Vienna Convention.91 The records of discussions within the Standing Committee do not throw much light on
the precise meaning of “reciprocal benefits”. However, a discussion on the scope of the exclusion was held within
the Drafting Committee during the Seventh Session, and it was “agreed” that “a Contracting Party could decide as
to which non-Contracting State or States the exclusion would be applicable”.92 It would seem that, under the general
principles of the law of treaties, such a decision could not be challenged by the affected non-Contracting State or
States.93


More specifically, under Article I A.2, the legislation of the Installation State may exclude coverage of damage
suffered not only (a) in the “territory” of non-Contracting nuclear States but also (b) in “any maritime zones”
established by such States “in accordance with the international law of the sea”. The term “territory” used under (a)
can be taken to include a coastal State’s internal and territorial waters.94 Therefore, the “maritime zones” referred to


91 It may be interesting to recall, in this respect, the corresponding provision in the 2004 Protocol to Amend the Paris
Convention, which was already referred to in footnote 88. It was pointed out in that footnote that, unlike Article I A of the 1997
Vienna Convention, Article 2 of the revised Paris Convention does not give the Installation State the faculty of excluding damage
suffered in non-Contracting nuclear States on the basis of the premiss that nuclear damage wherever suffered is covered; rather,
it directly provides that the Convention applies to damage suffered in the territory, or maritime zones, of a non-Contracting
nuclear State only if that State, at the time of the nuclear incident, meets certain conditions. Among such conditions, there is the
requirement that it has nuclear liability legislation in place “which affords equivalent reciprocal benefits and which is based on
principles identical to those of this Convention …” (emphasis added). It would, therefore, appear that, in the context of Article 2
of the revised Paris Convention, the expression “equivalent reciprocal benefits” does not, by itself, require conformity of legisla-
tion with the nuclear liability principles therein mentioned, which is considered as an additional requirement.


92 See document SCNL/7/INF.6, p. 8. 
93 The question of the meaning of “equivalent reciprocal benefits” in Article I A of the 1997 Vienna Convention was


discussed during the Fourth Meeting of INLEX (7–11 February 2005). The Group concluded that “any ambiguity related only to
the extent that certain non-Contracting States might benefit and that such States would not be entitled to challenge the decision
of a Contracting Party as to what countries were excluded. The exclusion of such States would not affect the overall operation of
the global regime for Contracting Parties (other than make more funds available for compensating damage in Contracting
Parties)” (p. 9 of the Chairman’s Report). This conclusion appears to be based on the international law of treaties. In fact, Article
34 of the 1969 Vienna Convention on the Law of Treaties states that “a treaty does not create either obligations or rights for a
third State without its consent”. Moreover, Article 36 of the same Convention makes it clear that, although the third State’s
consent is presumed where the treaty provides for “rights”, as opposed to “obligations”, “a right arises for a third State from a
provision of a treaty if the parties to the treaty intend the provision to accord that right either to the third State, or to a group of
States to which it belongs, or to all States”. That is not the case as far as Article I A of the 1997 Vienna Convention is concerned;
the extension of coverage to damage “wherever suffered” is clearly not intended to accord an international right to third States,
but rather to extend the benefits of the Convention to the victims in those States. Once the Convention is implemented, these
victims, including third States which have suffered nuclear damage in their own right, will, of course, have a right to compensa-
tion, but this right will derive from domestic law incorporating, or otherwise implementing, the Convention, and not directly from
the Convention intended as a source of international law. 


94 In earlier drafts of the provision on “geographical scope”, it was expressly stated that the term territory included the
territorial sea, but there was general agreement within the Standing Committee that, even without such an express statement, the
term “territory” would have included the territorial sea, especially in view of the fact that a statement to that effect was inserted
in the Exposé des Motifs attached to the text of the 1960 Paris Convention (paragraph 7). Article 1.1 of the 1958 Geneva Conven-
tion on the Territorial Sea and the Contiguous Zone states that “the sovereignty of a State extends, beyond its land territory and
its internal waters, to a belt of sea adjacent to its coast, described as the territorial sea”. Under Article 5.1 of the same Conven-
tion, “waters on the landward side of the baseline of the territorial sea form part of the internal waters of the State”. Similar
provisions are contained in Articles 2.1 and 8.1 of the 1982 United Nations Convention on the Law of the Sea. The 1982 Conven-
tion specifies that the maximum breadth of a State’s territorial sea is 12 nautical miles (Article 3).
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under (b) are those zones, such as the continental shelf95 and the exclusive economic zone,96 which are not subject to
a coastal State’s territorial sovereignty but rather to more limited “sovereign rights” and/or “jurisdiction”.97


95 The continental shelf is not actually a sea area, since it comprises the seabed and subsoil of the submarine areas
extending beyond a coastal State’s territorial sea. The coastal State enjoys “sovereign rights” over its continental shelf for the
purpose of exploring it and exploiting its natural resources. These rights are exclusive and do not depend on occupation or on any
express proclamation; on the other hand, they do not affect the status of the superadjacent waters, which may be subject to the
regime of the high seas or of the exclusive economic zone (if the coastal State has established such a zone) (see Articles 1 to 3 of
the 1958 Geneva Convention on the Continental Shelf and Articles 76 to 78 of the 1982 United Nations Convention on the Law
of the Sea). Under Article 80 of the 1982 Convention, the coastal State also enjoys the exclusive right to construct or authorize
and regulate the construction, operation and use of, artificial islands, installations and structures over its continental shelf.


96 The exclusive economic zone (EEZ) is a zone beyond and adjacent to a coastal State’s territorial sea in respect of which
the coastal State has a complex of “rights, jurisdiction and duties”. The coastal State enjoys “sovereign rights” for the purpose of
exploring and exploiting, conserving and managing the natural resources of the zone and with regard to other activities for its
economic exploration and exploitation. The coastal State also has “jurisdiction” with regard to the establishment and use of arti-
ficial islands, installations and structures within its EEZ, as well as to marine scientific research and the protection and preserva-
tion of the marine environment. Unlike its rights over the continental shelf, the coastal State’s rights and jurisdiction in respect of
the EEZ depend on an actual proclamation. The rules relating to the EEZ were first “codified” in Part V (Articles 55 to 75) of
the 1982 United Nations Convention on the Law of the Sea.


97 The question of the appropriate language to use in order to refer to maritime areas beyond a State’s “territory” was the
subject of lengthy discussions within the Standing Committee from the very beginning of the negotiations relating to the
“geographical scope” of the Convention. When the Standing Committee decided to cover damage “wherever suffered”, but to
allow for the exclusion of damage suffered in a non-Contracting State, the original idea was to refer to damage suffered in the
“territory, including the territorial sea”, of a non-Contracting State and in “the exclusive economic zone” established by that
State in accordance with “international law” (see document SCNL/2/INF.2, Annex I). No reference was made to the continental
shelf. On the other hand, if a non-Contracting State had not established an EEZ, the original proposal would have allowed the
Installation State to exclude damage suffered in “an area beyond and adjacent to the territorial sea of that State determined in
accordance with international law and extending not more than 200 nautical miles from the base lines from which the breadth of
its territorial sea is measured” (see document SCNL/2/INF.2, Annex I). However, all reference to this “area” was deleted by the
Drafting Committee during the seventh session (see document SCNL/7/INF.6, p. 8). During the thirteenth session, a proposal by
Spain to insert references to the “contiguous zone” in paragraphs 2 and 3 of the article on “geographical scope” was discussed
within the Drafting Committee but received “no support” (see document SCNL/13/INF.3, p. 9). But the question of the “contig-
uous zone” was again raised by Spain during the fourteenth session and an open-ended working group was set up in order to
propose acceptable drafting changes; as a result, the present wording of the article was finally adopted (see document SCNL/14/
INF.5, p. 27). 


The contiguous zone is a zone within which the coastal State can exercise the control necessary to prevent and punish
infringements of its customs, fiscal, immigration or sanitary laws and regulations, committed or about to be committed “within its
territory or territorial sea” (see Article 24 of the 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone and
Article 33 of the United Nations Convention on the Law of the Sea). According to the 1982 Convention, the contiguous zone may
not extend beyond 24 nautical miles from the baselines from which the breadth of the territorial sea is measured.
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In view of the fact that such “maritime zones” can extend to a considerable distance from the coast,98 it seems
important to point out that, under Article I A.4, any exclusion of damage suffered in such zones “shall not extend to
damage on board or to a ship or an aircraft”. An exclusion pursuant to Article I A.2, could, however, prevent
compensation of damage suffered on or by artificial islands, installations and structures constructed within a coastal
State’s exclusive economic zone or on its continental shelf, as well as other damage not suffered by or on board a
ship or aircraft.99


As for damage suffered in the territory of a non-nuclear non-Contracting State, or in the maritime zones
established by that State in accordance with the law of the sea, there can be no doubt that the 1997 Vienna
Convention applies thereto. Moreover, inasmuch as the Convention applies to damage “wherever suffered”,
damage suffered on the high seas, or in the maritime zones established by the Contracting Parties, is also covered.


It is important to point out that the new provisions on the so-called “geographical scope” of the 1997 Vienna
Convention have no direct bearing on the nationality of individual claimants, and have to be read in conjunction
with the non-discrimination provision contained in Article XIII of the Convention. The implications of this will be
examined in greater detail in Section 2.8 of these explanatory texts.


2.3. The new definition of nuclear damage


Another important feature of the 1997 Protocol to Amend the Vienna Convention is the introduction of a new
and detailed definition of what is comprised in the concept of “nuclear damage” for purposes of compensation. The
need to update the definition of “nuclear damage” was, indeed, one of the key issues in the negotiations within the
Standing Committee (see Section 2.3.1 of these explanatory texts); these led to the inclusion of a series of new heads
of damage in order to ensure compensation of various categories of economic loss (see Section 2.3.2 of these
explanatory texts), as well as of measures of reinstatement of impaired environment and of preventive measures
(see Section 2.3.3 of these explanatory texts). Moreover, the 1997 Protocol modifies the Vienna Convention in
respect of compensation of damage to the means of transport upon which the nuclear material involved was being
carried at the time of a nuclear incident (see Section 2.3.4 of these explanatory texts).


2.3.1. Origin and general features of the new definition


As was alluded to in Section 1.2 of these explanatory texts, the damage for which liability and compensation
are envisaged under the 1963 Vienna Convention is directly linked to that suffered by individuals or their property;
nuclear damage is in fact defined as meaning “loss of life, any personal injury or any loss of, or damage to,
property”(Article I.1(k)(i)). Other kinds of damage are only included “to the extent that the law of the competent


98 According to the 1982 Convention on the Law of the Sea, the EEZ can extend up to 200 nautical miles from the territo-
rial sea baselines (Article 57). As for the continental shelf, Article 76 of the 1982 Convention envisages two possibilities: (a) if the
“continental margin” does not extend up to a distance of 200 nautical miles from the territorial sea baselines, the rights of the
coastal State over the seabed and subsoil extend up to that distance and are, in substance, absorbed by its rights within the EEZ;
(b) if the “continental margin” extends to a distance of more than 200 nautical miles from the territorial sea baselines, the rights
of the coastal State over the seabed and subsoil extend up to the outer edge of that continental margin. In this latter case, there is,
however, a maximum limit: the continental shelf cannot extend beyond a distance of 350 nautical miles from the territorial sea
baselines (or, alternatively, 100 nautical miles from the 2500 metre isobath, which is the line connecting the depth of 2500 metres).
The “continental margin” comprises “the submerged prolongation of the land mass of the coastal State, and consists of the
seabed and subsoil of the shelf, the slope and the rise”; it does not include “the deep ocean floor with its oceanic ridges or the
subsoil thereof”.


99 In the light of the new definition of nuclear damage, which will be examined in Section 2.3 of these explanatory texts,
such damage may include loss of income deriving from an economic interest in any use or enjoyment of the marine environment
incurred as a result of a significant impairment of that environment; moreover, it may also include the costs of reasonable
measures of reinstatement of impaired marine environment or of preventive measures taken in order to prevent or minimize
damage.
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court so provides”(Article I.1(k)(ii)). Therefore, damage to the general environment (water, air, the soil, etc.) is, per
se, outside the scope of the regime of civil liability and can only be compensated if the applicable substantive law so
provides. Moreover, it is for the applicable law to determine the precise meaning of loss of, or damage to, property,
and the extent to which environmental damage can be compensated under those heads. The wide discretion thus
given to the national legislation of the Contracting Parties may give rise to uncertainties as to the extent of compen-
sation to be paid in case of a nuclear incident. 


In fact, after the Chernobyl incident, it became clear that the various legal systems of the States in which
damage was suffered were likely to provide different answers to the questions of whether, and to what extent, the
wide range of pecuniary losses that may derive from a serious nuclear incident could qualify as property damage. It
was pointed out, for example, that there is a difference, from the legal point of view, between the financial loss due
to the seizure of contaminated vegetables and the financial loss due to a decline in turnover caused by changing
attitudes of customers afraid of the possible dangers of nuclear contamination. As for damage to the environment as
such, the discussion centred on the extent to which it was necessary to compensate it, in view of the difficulties
involved in its evaluation in monetary terms. There was a widespread feeling that, apart from economic loss or loss
of profit, compensation should be limited to the costs of reasonable measures of reinstatement undertaken or to be
undertaken; on the other hand, there was also some movement towards allowing compensation even when
reinstatement is impossible.


From the beginning of the negotiations on the revision of the Vienna Convention, there was “general
agreement” that the definition used in the Convention was “ambiguous and inadequate” and that a “more
appropriate definition” should be developed.100 On the other hand, it was clear to all delegations that a wider
definition of nuclear damage could only have practical effect if sufficient financial resources were made available on
the basis of the operator’s liability or on some other basis. The issue was, therefore, closely linked to that of the
increase of the amount of compensation, which will be examined in Section 2.4 of these explanatory texts. Moreover,
it was feared that the inclusion of almost all possible types of damage in the new definition might seriously
jeopardize compensation of damage for loss of life or personal injury. As will be seen in Section 2.7 of these
explanatory texts, the Protocol tries to deal with this problem by giving priority to claims for loss of life or personal
injury in cases where the damage to be compensated exceeds the amount of money available for compensation.


As for the new definition, serious disagreements soon arose within the Standing Committee, mainly due to
different conceptions of national tort law in respect of economic loss and environmental damage, and the definition
eventually adopted represents a difficult compromise. The compromise, embodied in the new Article I.1(k) of the
1997 Vienna Convention, consists in adding to loss of life and personal injury and to loss of, or damage to, property


100 See the Report of the Second Session of the Working Group on Liability for Nuclear Damage (document NL/2/4, p. 3).
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a series of other heads of damage each of which, in principle, should be compensated, but only “to the extent
determined by the law of the competent court”.101


Despite some ambiguity in this formulation, it must be stressed that the question of the admissibility of claims
for most of the new heads of damage, i.e. those enumerated under Article I.1(k)(iii) to (vi), is not left to the
discretion of national law. This is confirmed by the exception constituted by the residual head of damage
enumerated under Article I.1(k)(vii), which can only be compensated “if permitted by the general law on civil
liability of the competent court”.102 For the other heads of damage, the law of the competent court will have to be


101 The first proposal discussed within the Standing Committee enumerated the various heads of damage without any
reference to the possibility for the law of the competent court to determine the extent of compensation. In addition to loss of life
or personal injury and loss of or damage to property, these heads included “loss or damage by contamination to the environment”
as well as preventive measures; compensation for impairment of the environment was limited to “loss of profit from that impair-
ment” and to costs of reasonable measures of reinstatement (see document SCNL/1/INF.4, pp. 6–7). When the Drafting
Committee decided to include in the definition of nuclear damage “other loss of profit” unrelated to impairment of the environ-
ment, there was disagreement on whether or not coverage of damage under that head, as well as the extent of such coverage,
should be left to be determined by the law of the competent court (see documents SCNL/2/INF.2, Annex I, p. 3; SCNL/3/INF.2/
Rev.1, Annex I, p. 3). In addition, during the sixth session, the Drafting Committee “registered interest” in a German proposal
(document SCNL/6/5) aimed at leaving to the law of the competent court the decision as to whether or not “pure economic loss”
related to impairment of the environment, as opposed to measures of reinstatement, should be compensated (see document
SCNL/6/INF.4, Annex I, pp. 10 and 31–34). A “detailed discussion” which took place within the Drafting Committee during the
seventh session made it clear that, whereas the “prevailing view” was in favour of leaving “pure loss of profit not related to
impairment of the environment” to be determined by the law of the competent court, views were still “divided” on coverage of
“pure economic loss related to environmental damage” (see document SCNL/7/INF/6, Annex I, pp. 7–8). However, at the eighth
session, the “prevailing view” was in favour of referring both issues to the law of the competent court (see document SCNL/8/
INF.4, Annex I, pp. 13 and 17). With the progress of negotiations it became increasingly clear that some delegations were in
favour of subjecting even compensation of measures of reinstatement to the law of the competent court, but that suggestion did
not meet with “general agreement” (see document SCNL/13/INF.3, p. 4). Although a decision to “adopt” the revised definition
was taken by the Standing Committee at the fourteenth session (document SCNL/14/INF.5, pp. 3–5), the issue was reopened as a
result of discussions relating to the draft Convention on Supplementary Funding. The text which emerged from the sixteenth
session (first part) would have subjected the extent of compensation of all categories of nuclear damage to the law of the
competent court (see document SCNL/16/INF.3, pp. 20 and 25). But during the second part of the seventeenth session, the dele-
gation of France proposed to relocate the proviso “to the extent determined by the law of the competent court” in order to avoid
its application to loss of life or personal injury and to loss of or damage to property, and the present wording of the definition was
finally adopted (see document SCNL/17.II/INF.7, pp. 4–5, 15, 17, and 22–23).


As a result of the new definition, and of the role still left to national law to give effect to the meaning of the particular heads
of damage, a consequential amendment has been adopted in respect of Article II.6 of the Vienna Convention which, in the 1997
version, reads as follows: “No person shall be liable for any loss or damage which is not nuclear damage pursuant to sub-
paragraph (k) of paragraph 1 of Article I but which could have been determined as such pursuant to the provisions of that sub-
paragraph”. This provision relates to the principle of exclusive liability of the operator, which was explained in Section 1.3.2 of
these explanatory texts, and which has not been changed by the 1997 Protocol. It may be interesting to recall that, during the
twelfth session, a decision to delete Article II.6 had been taken by the Drafting Committee (see document SCNL/12/INF.6,
Annex I, p. 10). However, the issue was reopened at the Diplomatic Conference and the present text was adopted on the basis of
a proposal by Sweden (document NL/DC/L.12) (see Annex I to the Report of the Committee of the Whole (document NL/DC/
6.Add.1, p. 6)).


102 The reason for the use of this expression, as opposed to “the law of the competent court”, will be explained later, in
Section 2.3.2 of these explanatory texts.
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referred to primarily in order to determine their precise meaning, especially in relation to the concept of property
damage.103


Another important feature of the new definition relates to the cause of nuclear damage. Under the 1963
Vienna Convention, damage can only be deemed to be nuclear damage if it arises out of or results from the
radioactive properties (or a combination of radioactive properties with toxic, explosive or other hazardous
properties) of nuclear fuel or radioactive products or waste in a nuclear installation, or of nuclear material coming
from, originating in or sent to such an installation. Damage caused by “other ionizing radiation emitted by any other
source of radiation inside a nuclear installation” (Article I.1(k)(iii)) is only covered if the law of the Installation
State so provides. However, the 1960 Paris Convention, which deals with this question in the definition of “nuclear
incident”, covers damage due to ionizing radiations emitted by “any source of radiation inside a nuclear instal-
lation”.104


The new Article I.1(k) brings the 1997 Vienna Convention in line with the 1960 Paris Convention by providing
that damage is covered to the extent that it “arises out of or results from ionizing radiation emitted by any source of
radiation inside a nuclear installation, or emitted from nuclear fuel or radioactive products or waste in, or of nuclear
material coming from, originating in, or sent to, a nuclear installation, whether so arising from the radioactive
properties of such matter, or from a combination of the radioactive properties with toxic, explosive or other
hazardous properties of such matter”. In any case, there must be an emission of ionizing radiation before damage
can give rise to compensation under the Convention;105 the only exception relates to preventive measures, which will
be referred to in Section 2.3.3 of these explanatory texts.


2.3.2. The new heads of damage: (i) Categories of economic loss


Coming now to the new heads of damage enumerated under Article I.1(k)(iii) to (vii), these include, in the first
place, three categories of so-called “economic loss”, otherwise known as lucrum cessans. The first category of


103 The implications of the new definition of nuclear damage were discussed by INLEX at its fourth meeting (7–11
February 2005). The Group noted that “the definition of ‘nuclear damage’ in the CSC and in the revised Vienna and Paris
Conventions make it clear that the additional categories are covered ‘to the extent determined by the law of the competent
court’. The Group concluded, in this context, that the definition of ‘nuclear damage’ in the 1963 Vienna Convention was suffi-
ciently broad to encompass all types of damage resulting from a nuclear incident but the parameters of the types of damage
actually covered were dependent on the law of the competent court. The addition of explicit categories of damage such as
‘impairment of the environment’ and ‘economic loss’ in the definition of ‘nuclear damage’ in the revised Paris and Vienna
Conventions and the CSC was intended to require the competent court to consider such damage. The addition of the phrase ‘to
the extent determined by the law of the competent court’ was intended to emphasize that the breadth of such coverage continued
to be left to the competent court to determine. The Group felt that it was desirable to leave this discretion as to the exact coverage
of nuclear damage to national law and the competent court, recognizing at the same time that this may result in different
coverage in different situations” (p. 4 of the Chairman’s Report).


104 See Article 1(a)(i) of the 1960 Paris Convention.
105 The original proposal discussed within the Standing Committee was drafted in a different way, based on the wording


used in the existing text of the Vienna Convention. It referred to damage arising out of, or resulting from: “the radioactive prop-
erties or a combination of radioactive properties with toxic, explosive or other hazardous properties of nuclear fuel or radioactive
products or waste in, or of nuclear material coming from, originating in, or sent to a nuclear installation; or other ionizing
radiation emitted by any source of radiation inside a nuclear installation” (see document SCNL/1/INF.4, p. 7). The present (rather
convoluted) wording only emerged during the seventeenth session (Part I) on the basis of a proposal made by the United
Kingdom, which was apparently intended to “clarify that liability should only arise if radioactive release occurs” (see document
SCNL/17/INF.4, pp. 4, 16–17, and 24). In this respect, it must be mentioned that a proposal had been made by Israel (document
SCNL/12/2) whereby damage caused by authorized releases would be excluded. The proposal was discussed within the Drafting
Committee during the thirteenth session but received “no support” and was withdrawn (see document SCNL/13/INF.3, Annex I,
p. 9). A new proposal to the same effect was submitted by Israel at the Diplomatic Conference (document NL/DC/L.17), but was
not adopted.

36







economic loss, enumerated under (iii), is constituted by consequential economic loss arising from loss of life,
personal injury or loss of, or damage to, property which is incurred by a person entitled to claim in respect of such
loss or damage. For example, medical costs, loss of earnings due to illness or death will fall under this head; loss of
income deriving from the destruction of contaminated crops or from the halt in production consequential to damage
to a factory will also fall under this head. However, this kind of economic loss is to be compensated in so far as it is
not already included in the concepts of loss of life, personal injury, or loss of, or damage to, property under the law
of the competent court, i.e. the applicable substantive law.


The second category of economic loss, enumerated under (v), is constituted by “loss of income deriving from
an economic interest in any use or enjoyment of the environment, incurred as a result of a significant impairment of
that environment”.106 This category of economic loss is sometimes labelled as “pure economic loss” because it is an
economic loss incurred by a person which is not related to any property damage suffered by that person. For
example, fishermen, who do not own the fish in the sea, may suffer a loss because such fish is contaminated; similarly,
a person managing a hotel at some holiday resort, who does not own the public beach close to his hotel, may suffer
a loss because tourists stay away for fear that the beach may be contaminated. As was pointed out in Section 2.3.1 of
these explanatory texts, it is, however, necessary that the loss arises out of an emission of ionizing radiation. If, for
example, a ship with nuclear substances sinks, but there is no emission, economic loss suffered as a result of
widespread public fear of contamination will not be covered.107


Moreover, this category of economic loss is to be compensated, in its turn, only in so far as it is not already
included in the concept of property damage under the “law of the competent court”. The competent court will also
have to decide if the impairment of the environment is “significant”.108 Finally, the competent court will have to
answer the difficult question of the remoteness of claims, which is left open by the definition; going back to the
examples given above, it will have to decide if the fishermen’s suppliers, who may have suffered a loss as well, are too
remote in the chain of causation, or if the hotel is sufficiently close to the contaminated beach and depends on that
beach for its turnover.109


106 The original proposal discussed within the Standing Committee included “loss of profit” together with the costs of
reasonable measures of reinstatement in a single head of damage constituted by “loss or damage by contamination to the envi-
ronment”, without any reference to the need for that loss to derive from an economic interest in the use or enjoyment of the envi-
ronment (see document SCNL/1/INF.4, pp. 6–7). As from the eighth session of the Standing Committee, the definition of nuclear
damage enumerated measures of reinstatement as a separate head, and included “loss of profit from impairment of the environ-
ment”, together with other “loss of profit”, in another head of damage which could only be compensated “if determined by the
law of the competent court”, but still without any reference to the need for that loss to derive from an economic interest in the use
or enjoyment of the environment (see document SCNL/8/INF.4, p. 17). The present wording was only adopted during the seven-
teenth session (first part) on the basis of a proposal of the United Kingdom, which was intended to “restrict economic loss from
impaired environment to certain types” (see document SCNL/17/INF.4, pp. 5, 16, and 24).


107 At its fourth meeting (7–11 February 2005), INLEX discussed the issue of possible damage that could be compensated
under this head. It “considered situations such as hotels or fishing businesses relying on beaches or fish stocks harmed by releases
and concluded that the competent court could indeed cover such damage. The Group also concluded that subsistence fisheries
could also be covered” (p. 4 of the Chairman’s Report).


108 The original proposal discussed within the Standing Committee made no reference to the need for that impairment to
be significant (see document SCNL/1/INF.4, pp. 6–7). On this question, see the discussion relating to measures of reinstatement
in Section 2.3.3 of these explanatory texts.


109 The corresponding provision in the 2004 Protocol to Amend the 1960 Paris Convention leaves less discretion to the
competent court, since it covers loss of income deriving from a “direct” economic interest in the use or enjoyment of the environ-
ment. The issue of discrepancies between new definitions of nuclear damage in the revised Paris and Vienna Convention (and the
Convention on Supplementary Compensation) was discussed by INLEX at its fourth meeting (7–11 February 2005). On this
specific issue, the Group concluded that “the addition of ‘direct’ was an attempt to narrow the scope of economic loss covered”.
The Group also noted, however, that “a court always had to consider at what point damage becomes too remote to recover and
that the inclusion of ‘direct’ provides guidance on how a court should consider remoteness but still leaves the ultimate
determination with the competent court” (p. 3 of the Chairman’s Report). 
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Finally, the third category of economic loss, enumerated under (vii), is constituted by “any other economic loss,
other than that caused by the impairment of the environment”.110 This category of economic loss may also be
labelled as “pure economic loss”, since it is not related to any property damage suffered by the person entitled to
claim compensation. However, unlike the category enumerated under (v), it does not derive from an economic
interest in a use or enjoyment of the environment. For example, if a factory is damaged as a result of a nuclear
incident and damage leads not only to a halt in production but also to a loss of jobs on the part of the employees
thereof, these employees will suffer a loss which is not covered under either (iii) or (v).111 As was alluded to earlier,
however, this residual category of economic loss can only be compensated if permitted by the “general law on civil
liability of the competent court”.112 Consequently, whereas compensation for the other heads of damage must be
provided although the extent of coverage is left to the “law of the competent court”, the admissibility of claims
under this head is totally dependent upon the provisions of the applicable substantive law.


As for the reference to the “general law on civil liability of the competent court”, as opposed to simply the
“law of the competent court”, the records of negotiations within the Standing Committee do not throw much light
on the meaning of that reference, 113 but it may be assumed that the primary motive behind the adoption of this
wording was a concern that compensation should not be available under this head unless it could also be available
for damage arising from sources other than a nuclear incident, e.g. an oil spill or a release of a hazardous substance;
in addition, whereas, as was pointed out earlier, the expression “law of the competent court” is defined as including
the rules of private international law of the forum, the expression “general law on civil liability of the competent
court”, which is not defined in the 1997 Vienna Convention, appears to be intended to refer to the lex fori, i.e. the


110 There was no reference to this residual head of damage in the original proposal discussed within the Standing
Committee (see document SCNL/1/INF.4, pp. 6–7). Already during the second session of the Standing Committee reference to
the residual head of damage was incorporated in the draft text, but there was still disagreement on whether or not coverage of
damage under this head, as well as the extent of such coverage, should be left to be determined by the law of the competent court
(see documents SCNL/2/INF.2, Annex I, p. 3; SCNL/3/INF.2/Rev.1, Annex I, p. 3). The fact that the provision relates to “pure
economic loss” was expressly recognized, for example, in document SCNL/5/INF.4, Annex I, p. 6. As from the eighth session, this
category of economic loss was enumerated together with “loss of profit from impairment of the environment” (see, for example,
document SCNL/8/INF.4, p. 17), but it was again listed as a separate category in the draft which emerged during the seventeenth
session (first part) (see document SCNL/17/INF.4, p. 24).


111 The original proposal referred to “loss of profit”. The term “economic loss” was substituted for “loss of profit” during
the seventeenth session (first part) of the Standing Committee. According to the delegation of the United Kingdom, which
proposed it, the change was supposed to “make it clear” that the loss “concerned businesses rather than individuals” (see
document SCNL/17/INF.4, p. 16). But whether or not that result has actually been achieved is open to question.


112 The residual category of economic loss is not covered by the new definition of “nuclear damage” adopted in the 2004
Protocol to Amend the 1960 Paris Convention, a definition which is otherwise almost identical to that found in the 1997 Protocol
to Amend the Vienna Convention. Apparently, as is stated in the Explanatory Report attached to the 2004 Protocol, “the Paris
Convention States were simply not convinced that this head of damage was not already covered by other heads of damage
included in the definition” (paragraph 12). As was pointed out in footnote 109, the issue of discrepancies between new definitions
of damage in the revised Paris and Vienna Conventions (and the Convention on Supplementary Compensation) was discussed by
INLEX at its fourth meeting (7–11 February 2005). On this specific issue, the Group concluded that, like the inclusion of the word
“direct” to qualify economic interest adversely affected by an impairment of the environment, the failure to refer to this residual
category of economic loss in the revised Paris Convention “also was an attempt to narrow the discretion of the competent court”.
The Group further concluded that “adherence to the revised Vienna Convention and the CSC would therefore ensure the
broadest coverage of ‘economic loss’” (p. 3 of the Chairman’s Report). The implications of this for the application of the Conven-
tion on Supplementary Compensation will be examined in Section 3.5.4 of these explanatory texts.


113 The original proposal referred to the “law of the competent court” (see document SCNL/2/INF/2, p. 3). The present
wording was only adopted during the seventeenth session (first part) of the Standing Committee as a result of a proposal by the
United Kingdom which had been discussed during open-ended informal consultations held before the beginning of the Session.
A brief record of those consultations is attached as Annex III to the Report of the Standing Committee, but this does not clarify
the reasons behind the adoption of the present wording (see document SCNL/17/INF.4, pp. 16–18).
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substantive tort law of the forum, irrespective of whether or not that is the applicable law under the rules of private
international law of the forum.114


2.3.3. The new heads of damage: (ii) Measures of reinstatement of impaired environment and preventive measures


Quite apart from these three categories of economic loss, another new head of damage, enumerated under (iv),
relates to the impairment of the environment. In view of the difficulties involved in the monetary evaluation of
environmental damage as such, and apart from loss of income deriving from an economic interest in the use or
enjoyment of the environment which, as seen above, is included under (v), the solution, based on similar solutions
adopted by other international conventions,115 consists in limiting compensation to the costs of measures of
reinstatement of impaired environment which are actually taken or to be taken.116 In addition, the impairment of the
environment must not be “insignificant”; but, as was pointed out in respect of economic loss caused by an
impairment of the environment, the question of what is a significant impairment is left to the appreciation of the
competent court.117


The competent court will also have to determine the extent to which damage is to be compensated under this
head; in particular, it is expressly stated that damage is to be compensated under this head only in so far as it is not
already included in subparagraph (ii), i.e. in the concept of property damage, under the applicable substantive law.
For example, measures taken by a farmer whose land has been contaminated will be included, in most cases, in the


114 This interpretation was endorsed by INLEX at its Fourth Meeting (7–11 February 2005): see p. 9 of the Chairman’s
Report.


115 Reference can be made, in this respect, to the 1992 Protocol to Amend the International Convention on Civil Liability
for Oil Pollution Damage of 1969, as well as to the Council of Europe’s 1993 Convention on Civil Liability for Damage Resulting
from Activities Dangerous to the Environment.


116 At its fourth meeting (7–11 February 2005), INLEX observed that “none of the existing nuclear liability instruments
appears to encompass compensation for general degradation of the environment in cases where there is no economic loss and
where no measures of reinstatement are taken”. In this context, the Group concluded that subparagraphs (iv) and (v) in the defi-
nition of ‘nuclear damage’ “were sufficiently broad to permit a competent court to cover any quantifiable economic loss resulting
from environmental damage” and that “it would be for the competent court to determine where to draw the line on the degree of
proximate cause required”. As was seen in footnote 107 above, the Group gave some examples of damage that could be compen-
sated under (v). It further concluded that “the definitions do not appear to be intended to cover purely non-economic losses such
as loss of aesthetic value with no related quantifiable economic loss and that this represented a delineation where compensation
could be made available … consistent with wider international practice in instruments of a similar kind” (p. 4 of the Chairman’s
Report).


117 As was pointed out in that context, the original proposal discussed within the Standing Committee included “loss of
profit” together with the costs of reasonable measures of reinstatement in a single head of damage constituted by “loss or damage
by contamination to the environment”, without any reference to the need for that contamination to be significant (see document
SCNL/1/INF.4, pp. 6–7). During the sixth session, the Drafting Committee “registered interest” in a German proposal (document
SCNL/6/5), aimed, inter alia, at defining “impairment of the environment” as “a considerable and lasting adverse impact on
nature and landscape by contamination” (see document SCNL/6/INF.4, Annex I, pp. 10 and 31–34). However, during the seventh
session, it became apparent that “while many delegations were in favour of elaborating a definition of impairment of the environ-
ment, the definition proposed by Germany, which derived from its national legislation, did not receive much support”; an
informal working group was set up in order to deal with this question, but the wording “unless insignificant” was added together
with an alternative wording (“unless at tolerable levels”) proposed by some delegations (see document SCNL/7/INF/6, Annex I,
pp. 7–8). During the eleventh session a decision was taken in favour of the first option. “One delegation” explained that the
expression “unless at tolerable levels” was inspired by a provision in the Council of Europe’s Convention on Civil Liability for
Damage Resulting from Activities Dangerous to the Environment and was intended to avoid “disputes as to whether any
increase, however minor, in basic radioactivity would amount to environmental damage, even though such increase may be
permitted by the local regulatory authority”. However, it was pointed out in response that “it would be for the court to determine
what is insignificant or intolerable, and that, therefore, there was little difference between the two alternatives” (see document
SCNL/11/INF.5, p. 12).
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concept of property damage; subparagraph (iv) is, therefore, mainly designed to cover measures taken in respect of
areas owned by the general public.


The amending Protocol inserts in the 1997 Vienna Convention a definition of “measures of reinstatement”, to
be found in Article I.1(m), whereby these consist of “any reasonable measures which have been approved by the
competent authorities of the State where the measures were taken, and which aim to reinstate or restore damaged
or destroyed components of the environment, or to introduce, where reasonable, the equivalent of these
components into the environment”. Moreover, under this definition, “the law of the State where the damage is
suffered is to determine who is entitled to take such measures”.


Finally, another head of damage, enumerated under (vi), is constituted by the costs of preventive measures.
Indeed, in many legal systems the compensation of damage resulting from a tort may be refused or at least reduced
if the claimant fails to take reasonable steps to avoid or mitigate damage. It seems, therefore, reasonable to ensure
compensation for the costs of such measures even where they turn out to be ineffective, since they are taken in the
interest of the person liable. In the case of nuclear damage, such preventive measures may range from the taking of
iodine pills to the evacuation of an entire city or area. Moreover, under subparagraph (vi), the costs of preventive
measures also include “further loss or damage caused by such measures”; for example, damage caused by means of
decontamination.


The amending Protocol inserts in the 1997 Vienna Convention a definition, to be found in Article I.1(n),
whereby “preventive measures” means “any reasonable measures taken by any person after a nuclear incident has
occurred to prevent or minimize damage”, but “subject to any approval of the competent authorities required by the
law of the State where the measures were taken”. The fact that preventive measures are said to be measures taken
by “any person” would seem to include measures taken by both private persons and public authorities; in the case of
measures taken by public authorities, it would seem that at least the costs which would not have been incurred
without the occurrence of a nuclear incident should be compensated. As for the need for a previous authorization,
this clearly refers to measures taken by private persons; the fact that such measures have been authorized by a
competent public authority indicates that such measures are considered, at least prima facie, to be reasonable; on
the other hand, if such approval is not required by the law of the State where the measures are taken, the fact that
these measures have not been previously authorized does not prevent compensation if they, nevertheless, appear to
be reasonable.118


118 No reference was made to prior authorization in the original proposal discussed within the Standing Committee. The
suggestion that preventive measures should only be covered if they were authorized by the competent authority was first made
within the Drafting Committee during the eleventh session. At that time, however, it was pointed out that “it would be for the
court to decide whether preventive measures were reasonable” and the suggestion was not adopted (see document SCNL/11/
INF.5, Annex 1, p. 13). At the sixteenth session, the Chairman of the Standing Committee presented a Note containing Elements
for Finalizing the Preparation of the Draft Supplementary Funding Convention, where “preventive measures” were defined as
“any reasonable measures taken or approved by the competent authorities of an affected, or likely to be affected, Contracting
party…”. However, it was pointed out within the Committee that the text established “a new category of preventive measures”
which differed from “the notion of mitigation of damage in most legal systems”. It was therefore “agreed for further considera-
tion” to supplement the original text of the definition of preventive measures so as to require “any approval by competent
authorities required by the law of the State where measures were taken” (see document SCNL/16/INF.3, p. 4, Annex I, p. 10, and
Annex III, pp. 20–21). At the Diplomatic Conference, Ukraine proposed to define preventive measures so as to exclude “routine
maintenance activities taken to ensure normal conditions of operation of a nuclear installation” (document NL/DC/L.4), but the
proposal was not adopted.
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In respect of the reasonableness of both measures of reinstatement and preventive measures, Article I.1(o)
makes it clear that findings as to the appropriateness and proportionality of such measures are to be made, in
principle, under the law of the competent court, i.e. the applicable substantive law.119 However, some guidance is
given in this respect. Regard must be had to “all the circumstances” of the particular case, such as, for example, the
nature and extent of the damage incurred or, in the case of preventive measures, of the risk thereof; the extent to
which the measures are likely to be effective; and relevant scientific and technical expertise.


As a result of the decision to cover preventive measures, the definition of “nuclear incident” in Article I.1(l)
has been amended in order to cover not only occurrences causing nuclear damage, but also, in respect of preventive
measures, occurrences creating “a grave and imminent threat of causing such damage”. Moreover, the last sentence
of Article I.1(k) makes it clear that, as far as preventive measures are concerned, it is not necessary that the damage
arises out of or results from an emission of ionizing radiation. For example, in the case of a sunken ship with nuclear
substances on board, which was alluded to above, the costs of preventive measures may well be recoverable. In
principle, there must be a grave and imminent threat of such an emission; preventive measures cannot be taken on
the basis of mere speculation that radiation might be released in the future. But it was pointed out above that it is for
the law of the competent court to determine whether or not preventive measures were “reasonable” taking into
account the nature and extent of the risk of nuclear damage involved, the extent to which such measures appeared
likely to be effective at the time when they were taken, as well as relevant scientific and technical expertise.
Similarly, it is for the law of the competent court to determine, on the basis of the reasonableness test, whether the
costs of preventive measures can be compensated in the case of a “false alarm” at a nuclear installation, i.e. where
the warning system is alerted but in fact nothing went wrong.120


2.3.4. Damage to property giving rise to compensation


Under both the old and the new definition of “nuclear damage”, loss of, or damage to, property gives rise to
compensation under the Vienna Convention. However, Article IV.5 of the 1963 Convention provides that the
operator shall not be liable for nuclear damage (a) to the nuclear installation itself or to any property on the site of
the installation which is used or to be used in connection with that installation; or (b) to the means of transport upon
which the nuclear material involved was being carried at the time of the nuclear incident.


As far as damage under (a) is concerned, no derogation is allowed from the exclusion of compensation. The
purpose of the exclusion is to avoid a situation in which the financial security constituted by the operator is used
principally to compensate such damage, to the detriment of third parties. However, unlike the corresponding


119 The definition finally adopted by the Standing Committee simply referred to “measures which are appropriate and
proportionate having regard to all the circumstances” (see document SCNL/17.II/INF.7, p. 24). The definition was, however,
amended at the Diplomatic Conference on the basis of a proposal by Australia (document NL/DC/L.10) aimed at clarifying that
it is for the competent court to decide as to the reasonableness of the measures taken.


120 At its fourth meeting (7–11 February 2005), INLEX discussed the issue of compensation for economic loss sustained as
a result of a perceived risk (p. 5 of the Chairman’s Report). The Group concluded that “in those situations where there is no
release of radioactive material but there is a situation which creates a grave and imminent threat of nuclear damage, such that
there is a nuclear incident and that preventive measures are taken to address the grave and imminent threat, then the cost of
those preventive measures and any further costs or damage related thereto are covered by the revised definition of ‘nuclear
damage’”. The Group further concluded that it would be for the competent court to determine which further loss or damage, if
any, was caused by the undertaking of those preventive measures. In addition, the Group concluded that this broad reading of the
conventions was consistent with the objective of the conventions to provide that, if there is a nuclear incident, any claim for
damage resulting therefrom must be brought within the framework of the conventions and cannot be brought outside it. The
Group noted that “the definitions of ‘preventive measures’ and of ‘reasonable measures’ provide guidance to a competent court
in determining what damage might be considered to be caused by the undertaking of preventive measures in response to a grave
and imminent threat”. The Group also noted that “if there were no basis for the competent court to determine the existence of a
nuclear incident, then the conventions would not come into effect and general tort law would apply”.
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provision in the 1960 Paris Convention,121 Article IV.5(a) of the 1963 Vienna Convention makes no reference to
other nuclear installations, including an installation under construction, which may be located on that same site, nor
to property used in connection with such other installations. The 1997 Protocol amends the Vienna Convention in
this respect, in order to bring it in line with the 1960 Paris Convention.122


As for damage under (b), Article IV.6 of the 1963 Vienna Convention allows the Installation State to provide
by legislation that such damage is covered, provided that the operator’s liability for other nuclear damage is not
reduced to less than US $5 million for any one nuclear incident, i.e. the minimum amount which can be established
under Article V. In practice, if the damage other than that to the means of transport is less than this amount, the part
of the amount not used is available, if necessary, for compensation of damage to the means of transport, but then
only if the legislation of the Installation State so provides. However, the 1960 Paris Convention covers damage to the
means of transport as a matter of principle, but specifies that compensation for such damage must not have the effect
of reducing the operator’s liability in respect of other damage to an amount less than that established as the limit of
his liability.123 In this respect also, the 1997 Protocol amends the Vienna Convention in order to bring it in line with
the Paris Convention.124


2.4. The revised limits of compensation


The primary objective of the revision of the 1963 Vienna Convention was undoubtedly the increase of the
minimum level of liability therein provided for. The aftermath of the Chernobyl incident made it clear that the
potential extent of damage caused by a serious nuclear incident is very large. The minimum liability ceiling of US $5
million125 fixed by the Convention appeared to be too low, especially in the light of the absence of a system of
supplementary compensation whereby public funds could be made available to compensate damage in excess of that
amount. Moreover, as was pointed out in Section 2.3 of these explanatory texts, the need for an increase was made
even more obvious by the desirability of amending the definition of nuclear damage in order to cover all possible
losses deriving from a nuclear incident. The 1997 Protocol substantially raises the minimum limits of compensation
(see Section 2.4.1 of these explanatory texts) and gives the Installation State two options in respect of the legal basis
therefor (see Section 2.4.2 of these explanatory texts). Moreover, it expressly provides for the case where the
operator’s liability is unlimited (see Section 2.4.3 of these explanatory texts) and establishes a “simplified”
procedure for amending the liability limits (see Section 2.4.4 of these explanatory texts).


121 See Article 3(a)(ii)1 of the 1960 Paris Convention.
122 Under Article 6 of the 1997 Protocol, Article IV.5 is replaced by the following text: “The operator shall not be liable


under this Convention for nuclear damage – (a) to the nuclear installation itself and any other nuclear installation, including a
nuclear installation under construction, on the site where that installation is located; and (b) to any property on that same site
which is used or to be used in connection with any such installation”.


123 See Article 7(c) of the 1960 Paris Convention.
124 Under the amended text of Article IV.5, which was reproduced in footnote 122, no reference is made any longer to the


exclusion of damage to the means of transport. Article IV.6 is replaced by the following text: “Compensation for damage caused
to the means of transport upon which the nuclear material involved was at the time of the nuclear incident shall not have the
effect of reducing the liability of the operator in respect of other damage to an amount less than either 150 million SDRs, or any
higher amount established by the legislation of a Contracting Party, or an amount established pursuant to sub-paragraph (c) of
paragraph 1 of Article V”. The language used reflects the new limits of the operator’s liability, which will be referred to in detail
in Section 2.4 of these explanatory texts. A consequential amendment is the deletion of Article IV.7(b) of the Vienna Convention,
which allows for the operator’s liability outside the Convention, i.e. under the ordinary rules of tort law, for damage to the means
of transport; on this provision, see Section 1.3.2 of these explanatory texts.


125 As was pointed out in Section 1.3.3 of these explanatory texts the United States dollar referred to in the Convention is
defined in Article V.3 as “a unit of account equivalent to the value of the United States dollar in terms of gold on 29 April 1963,
that is to say US $35 per one troy ounce of fine gold”. Therefore, the minimum liability amount established by the Convention is
in fact significantly higher than might appear at first sight. Article V.4 further provides that the sum may be converted into
national currency in round figures.
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2.4.1. The new limits of compensation


From the beginning of negotiations there was “general agreement” that the existing financial limits under the
Vienna Convention were “inadequate”. It was suggested that the limits should not be lower than what could
reasonably be insured; on the other hand, the view was also expressed that the limits should be commensurate with
the risk and not be linked to insurance capacity.126 Although there were occasional discussions on this issue
throughout the negotiations, it was agreed that the issue would best be addressed when the process of revision had
reached its final stage. In fact, a decision on the limits of compensation was only taken within the Standing
Committee at the fifteenth session.127


The 1997 Protocol amends Article V.1 of the Vienna Convention in order to ensure compensation of nuclear
damage up to at least 300 million SDRs.128 As will be explained in Section 2.4.2 of these explanatory texts, the Instal-
lation State can either limit the operator’s liability to that amount or to an amount of at least 150 million SDRs,
provided that it makes public funds available to compensate damage in excess of that amount up to 300 million
SDRs.129


However, for a transitional period of 15 years from the date of the entry into force of the Protocol, the Instal-
lation State can limit compensation to no less than 100 million SDRs.130 This means that, until 4 October 2018, there
could be very different compensation limits in the various Contracting Parties to the Protocol.131 But even
irrespective of that transitional period, there could be very different compensation limits in the Contracting Parties
to the amending Protocol, on the one hand, and in the Contracting Parties to the unamended Vienna Convention, on
the other hand.132 Moreover, inasmuch as the limits envisaged in Article V are minimum limits, the amounts of
compensation available in the Contracting Parties to the 1997 Protocol may continue to be different even after the
elapse of the transitional period.133


Quite apart from the transitional compensation amount, the amended Article V.2 allows the Installation State
to establish a lower amount of liability of the operator in view of the “nature” of the nuclear installation or of the


126 See document NL/2/4, p. 4.
127 See document SCNL/15/INF.5, p. 5.
128 Under Article I.1(p) of the 1997 Vienna Convention, “‘Special Drawing Right’, hereinafter referred to as SDR, means


the unit of account defined by the International Monetary Fund and used by it for its own operations and transactions”. 
129 See Article V.1(a) and (b). As is the case under the 1963 Convention, the 1997 Vienna Convention provides, on the one


hand, that “interests and costs awarded by a court in actions for compensation of nuclear damage shall be payable in addition to
the amounts referred to in Article V” and, on the other, that those amounts “may be converted into national currency in round
figures”. However, these provisions now appear in a new Article V A rather than in Article V itself.


130 See Article V.1(c). A proposal that a phasing-in provision be included in the amended Vienna Convention was made by
Bulgaria at the fifteenth session of the Standing Committee and was supported by “a number of countries” on the basis that such
a provision “would facilitate the entry into force” of the revised Convention (see document SCNL715/INF.5, pp. 5–6). A
provision to this effect was adopted at the sixteenth session, but the 15-year phasing-in period was therein said to start from the
date of the adoption of the Protocol (see document SCNL/16/INF.3, pp. 8 and 29). During the first part of the seventeenth session,
the phasing-in period was made to start from the date of the opening for signature of the Protocol (see document SCNL/17/INF.4,
pp. 19 and 30). Finally, at the Diplomatic Conference the decision was taken to refer to the date of the entry into force of the
Protocol (see the Report of the Committee of the Whole, Annex I, document NL/DC/6.Add.1, p. 9).


131 No State has yet taken advantage of this possibility.
132 However, as was pointed out in Section 2.1 of these explanatory texts, a Contracting Party to the 1997 Protocol can


declare, at the time of ratification or accession, that it does not want to be in treaty relations with the Contracting Parties to the
unamended 1963 Vienna Convention; a Contracting Party to the 1963 Vienna Convention cannot make such a declaration at the
time of ratification of, or accession to, the 1997 Protocol, but can denounce the 1963 Convention in accordance with Article XXV
thereof.


133 As will be pointed out in Section 2.8 of these explanatory texts, the existence of different amounts of compensation in
the various Contracting Parties may be considered as a ground for allowing the Installation State to derogate from “the provi-
sions” of the Convention in so far as damage exceeds 150 million SDRs.
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nuclear substances involved, as well as of the “likely consequences” of an incident originating therefrom. This new
provision, which is based on a similar provision in the 1960 Paris Convention,134 is intended to avoid burdening
operators with insurance or financial security costs which are not justified by the risks involved, e.g. in the operation
of certain small research reactors or laboratories. However, this option is subject to the condition that the reduced
liability amount so established may not be less than 5 million SDRs. Moreover, if the damage in fact caused by an
incident is in excess of the operator’s liability limit, the Installation State must make public funds available to
compensate that damage up to 300 million SDRs (or, during the transitional period, 100 million SDRs).


Another new provision, based, in its turn, on a similar provision in the 1960 Paris Convention,135 has been
inserted in the amended Article V.3, whereby “the amounts established by the Installation State of the liable
operator in accordance with paragraphs 1 and 2 of this Article and paragraph 6 of Article IV136 shall apply wherever
the nuclear incident occurs”. This provision is intended to make it clearer that, in the case of a nuclear incident in the
course of transport of nuclear material, the operator is not liable for varying amounts depending on the countries
crossed in the course of the voyage; the amounts of compensation will, in the same way as for nuclear incidents
occurring at nuclear installations, be determined by the legislation of the Installation State implementing the
Convention.


2.4.2. The two options as to the legal basis for compensation


Irrespective of the minimum levels of compensation, the 1997 Protocol gives the Installation State two options,
which need to be explained in some detail. Under the first option, the operator’s liability can be limited to not less
than 300 million SDRs (or, during the transitional period, 100 million SDRs). This does not necessarily mean that
the operator has to maintain insurance, or other financial security, up to that amount. In fact, Article VII.1(a) of the
1997 Vienna Convention still provides that the operator “shall be required to maintain insurance or other financial
security covering his liability for nuclear damage in such amount, of such type and in such terms as the Installation
State shall specify”.137 However, that provision still adds that “the Installation State shall ensure the payment of
claims for compensation … which have been established against the operator by providing the necessary funds to
the extent that the yield of insurance or other financial security is inadequate to satisfy such claims, but not in excess
of the limit, if any, established pursuant to Article V”. Thus, where the operator is not required, or is unable, to
insure his liability, or to maintain other financial security, up to the limit of 300 million SDRs (or, during the transi-
tional period, 100 million SDRs), the Installation State will have to provide public funds up to that amount in order
to cover the operator’s liability.


134 See Article 7(b)(ii) of the Paris Convention.
135 See Article 7(d) of the Paris Convention.
136 The amended Article IV.6 relates to compensation for damage caused to the means of transport, which — as was


pointed out in Section 2.3(c) of these explanatory texts — is covered under the 1997 Vienna Convention. Compensation for such
damage must not have the effect of reducing the operator’s liability in respect of other damage to less than 150 million SDRs (or
any higher amount established by the legislation of the Installation State) or, during the transitional period, to less than the tran-
sitional amount established pursuant to Article V.1(c). In practice, if the damage other than that to the means of transport is less
than the limit of the operator’s liability, the part of the amount not used is available, if necessary, for compensation of damage to
the means of transport. If, on the other hand, the damage other than that to the means of transport is equal to, or exceeds, the
limit of the operator’s liability but is still less than 300 million SDRs, it can be compensated on the basis of the public funds to be
made available by the Installation State.


137 In the case of transport of nuclear material to or from a nuclear installation, Article III of the Vienna Convention
requires the operator liable to provide the carrier with a certificate issued by or on behalf of the insurer or other financial
guarantor furnishing the financial security required pursuant to Article VII. However, unlike the 1960 Paris Convention (Article
4(c)), the 1963 Vienna Convention does not expressly allow a Contracting Party to exclude this obligation in relation to carriage
which takes place wholly within its own territory. The 1997 Protocol amends Article III of the Vienna Convention in order to
bring it in line with the Paris Convention.
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Under the second option, the operator’s liability can be limited to not less than 150 million SDRs (or, during
the transitional period, to an unspecified amount lower than 100 million SDRs), provided that the Installation State
makes public funds available to compensate damage in excess of that amount up to at least 300 million SDRs (or,
during the transitional period, 100 million SDRs). Even if this option is taken, it remains true that, in theory, the
operator could not be required, or could be unable, to insure his liability up to 150 (or 100) million SDRs and that
the Installation State would then have to provide funds in order to ensure coverage of the operator’s liability; in
addition to that, however, the Installation State would still have to provide public funds in excess of the operator’s
liability, up to 300 (or 150) million SDRs.


The 1997 Protocol has, therefore, introduced an element of supplementary compensation into the Vienna
Convention, since the additional funds made available by the Installation State under the second option could not
technically be considered as cover of the operator’s liability.138 On the other hand, in the context of the 1997 Vienna
Convention this new element exclusively relates to the legal basis for compensation and does not affect the total
amount of compensation available.139 Moreover, as was alluded to in Section 2.2.1 of these explanatory texts,
Article V appears to impose on the Installation State a mere international obligation to make public funds available:
the question of whether or not the Installation State, as opposed to the operator, is liable under its domestic law for
damage exceeding the operator’s liability limit is left open by the 1997 Vienna Convention and has to be answered
on the basis of the law of the Installation State.


The 1997 Protocol contains some further provisions relating to the situation where the Installation State is to
make public funds available in order to compensate nuclear damage. As was pointed out in Section 1.3.3 of these
explanatory texts, Article II.3 of the 1963 Vienna Convention provides that, in cases where nuclear damage engages
the liability of more than one operator and the damage attributable to each operator is not separable, the operators
involved are “jointly and severally liable”, i.e. all of them — or, alternatively, each of them — may be sued for the
whole amount of the damage; as a result, the total amount of compensation available in such a case is the sum of the
liabilities of the operators involved.140 Moreover, under Article II.4, where several nuclear installations of one and
the same nuclear operator are involved in one nuclear incident, such an operator is liable in respect of each


138 The Draft Protocol which the Standing Committee, at the end of its negotiations, recommended for adoption contained
an Article V B.2, whereby “the obligation of the operator to pay compensation, interest or costs out of public funds made
available pursuant to sub-paragraphs (b) and (c) of paragraph 1 of Article V shall only be enforceable against the operator as and
when such funds are in fact made available” (see document SCNL/17.II/INF.7, p. 29). This provision was deleted at the Diplo-
matic Conference on the basis of a proposal by the United Kingdom (document NL/DC/L.18) which pointed out, inter alia, that
Article V B 2 operates on the mistaken basis that the operator has an obligation to pay compensation, interest or costs out of
public funds made available under Article V.1(b) and (c). In fact, the operator has no such obligation under those subparagraphs.


139 The origin of this second option can be traced to the desire on the part of many delegations to include in the Vienna
Convention an element of supplementary compensation, i.e. one or more tiers of compensation in addition to the first tier based
on the operator’s liability as covered by financial security, which emerged at the very beginning of the negotiations (see
documents NL/2/4, p. 4; SCNL/1/INF.4, p. 9). However, negotiations within the Standing Committee soon concentrated on the
drafting of a separate convention on supplementary funding (see document SCNL/2/INF/2, p. 3). As a result of difficulties in
these negotiations, which had given birth to alternative draft conventions, the idea of including in the Vienna Convention itself an
element of extra funding provided by the Installation State, beyond the operator’s financial guarantee, emerged again at the
eighth session; this idea was embodied in a proposal by Denmark and Sweden (document SCNL/8/2), which was presented as “a
possible basis of compromise” in case no consensus could be reached on the existing draft conventions on supplementary
compensation. This proposal was adopted at the ninth session and became the basis of the present text of Article V. It is signifi-
cant that, during a discussion of the two options, some delegations indicated that “although they were in favour of the insertion of
an Installation State tier in the Vienna Convention, this idea was not adequately reflected in the Danish–Swedish proposal” and,
more particularly, that “option a was already contained in option b” (see document SCNL/9/INF.5, pp. 5, 7, 10 and 18).


140 However, as is specified in Article II.3(b), this rule does not apply to a nuclear incident involving nuclear material in the
course of carriage in one and the same means of transport, or, in the case of storage incidental to carriage, in one and the same
nuclear installation; in such cases, the total liability cannot exceed the highest amount established with respect to any one of the
operators whose liability is engaged.
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installation involved up to the amount applicable with respect to him pursuant to Article V. These provisions remain
unchanged in the 1997 Vienna Convention. However, in both cases a proviso is added whereby the Installation State
may limit the amount of public funds made available per incident to the difference, if any, between the amounts
thereby established and the amount established pursuant to Article V.1.141


 Moreover, Article X of the 1997 Vienna Convention provides that, in situations where the operator has a right
of recourse, i.e. where this is expressly provided for by a contract in writing or where the incident results from an
action or omission done with intent to cause damage,142 that right “may also be extended to benefit the Installation
State insofar as it has provided public funds” pursuant to the Convention.143


2.4.3. The case where the operator’s liability is unlimited


During negotiations within the Standing Committee, some support was expressed for the idea of unlimited
liability of the operator. On the other hand, it was pointed out by some delegations that unlimited liability might
prove illusory if the assets of the operator were not adequate, and that the focus should rather be on providing an
adequate financial cover for the operator’s liability.144 But, as was pointed out in Section 1.3.1 of these explanatory
texts, the liability limits established by the 1963 Vienna Convention are minimum limits, and the same still holds true
for the 1997 Vienna Convention. Therefore, nothing prevents the Installation State from establishing higher limits
for the operator’s liability or, indeed, no limit at all. Some States have in fact opted for unlimited liability of the
operators of nuclear installations. 


However, even where the Installation State has opted for unlimited liability, it still has to decide up to what
amount the operator is required to maintain insurance or other financial security covering his liability, since
insurance coverage cannot be unlimited. The 1963 Vienna Convention is silent on this issue and thus leaves the
Installation State free to establish the amount of insurance or other financial security covering the operator’s
liability. On the other hand, under Article VII.1 of the 1963 Convention, the Installation State would have to provide
public funds in order to ensure the payment of all claims established against the operator, irrespective of any limit it
may have established for the amount of insurance or other financial security, to the extent that the yield of financial
security is inadequate to satisfy such claims.


The situation is very different under the 1997 Vienna Convention. The amending Protocol inserts in Article
VII.1(a) of the Convention a new provision to the effect that, where the liability of the operator is unlimited, the


141 Both provisos were adopted at the ninth session on the basis of a Note by the Chairman of the Drafting Committee
concerning “textual adjustments for the Vienna Convention consequential to” the proposal by Denmark and Sweden to insert in
the Convention an element of supplementary compensation (see document SCNL/9/INF.5, pp. 10 and 21).


142 It may be interesting to point out, in this respect, that the issue of channelling of liability was briefly discussed at the
beginning of the negotiations on the revision of the Vienna Convention and that the view was expressed, in that context, that a
recourse procedure should be made available to operators in cases where nuclear damage is the result of fault on the part of the
manufacturer, supplier or carrier. However, that idea did not receive sufficient support and did not result in any amendment to
the existing provisions (see documents NL/2/4, p. 4; SCNL/1/INF.4, p. 8).


143 This provision was adopted, in its turn, as a result of the adoption of the proposal by Denmark and Sweden to insert in
the Vienna Convention an element of supplementary compensation (see document SCNL/9/INF.5, pp. 10–11 and 21).


144 See documents NL/2/4, p. 5; SCNL/1/INF.4, p. 9. At the third session, a draft provision was adopted whereby the
operator could not have benefited from limitation of liability in case he had deliberately not fully applied binding regulations on
nuclear safety and had knowledge that the incident could have been avoided if those regulations had been applied (so-called
“breakability” of limitation of liability) (see document SCNL/3/INF.2/Rev. 1, Annex I, p. 5). But that provision (which appeared
in square brackets indicating lack of consensus within the Standing Committee) was deleted at the fifth session (see document
SCNL/6/INF.4, pp. 8 and 15). At the eighth session, Poland put forward a new proposal (document SCNL/8/7/Rev.1), aimed at
introducing unlimited liability in the revised Vienna Convention, but only in respect of personal damage (see document SCNL/8/
INF.4, pp. 3–4, 5 and 98). At the sixteenth session, the Standing Committee “recognized that, while the motives of the proposal by
Poland … were widely shared, its substance did not meet with support in view of its complex legal and practical implications” (see
document SCNL/16/INF.3, pp. 2–3).

46







Installation State cannot establish a limit lower than 300 million SDRs for the financial security he is required to
maintain. On the other hand, this same provision introduces a limit to the State’s obligation to cover the operator’s
liability which is not present in the 1963 Convention; in fact, the Installation State is still required to ensure the
payment of claims established against the operator to the extent that the yield of the financial security is inadequate
to satisfy such claims, but only up to 300 million SDRs (or any higher amount it may have established as the limit of
that financial security).145 


In this respect also, the amending Protocol takes the special situation of low-risk installations into account.
Under Article VII.1(b) of the 1997 Vienna Convention, the Installation State, “having regard to the nature of the
nuclear installation or the nuclear substances involved and to the likely consequences of an incident originating
therefrom”, may establish a lower amount of financial security of the operator, provided that “in no event shall any
amount so established be less than 5 million SDRs”. If, however, the damage in fact caused by an incident proves to
be in excess of that amount, the Installation State must ensure the payment of claims for compensation which have
been established against the operator by providing necessary funds up to 300 million SDRs or any higher amount
established pursuant to Article VII.1(a).146


2.4.4. The “simplified” procedure for amending the liability amounts


Apart from the increase of liability amounts, the 1997 Protocol inserts in the Vienna Convention a new
provision, Article V D, which purports to establish a simplified procedure for the revision of the liability limits.
Under that procedure, an amendment of the limits of liability referred to in Article V will not require the convening
of a diplomatic conference. A meeting of the Contracting Parties will be convened for that purpose by the Director
General of the IAEA if one third of such Parties so request, and the amendment will be adopted by a two-thirds
majority of the Parties present and voting. The amendment will then be notified to all Contracting Parties for
acceptance and will enter into force if at least one third of the States which were party to the Convention at the time
when the amendment was adopted have communicated their acceptance within 18 months of that notification. 


On the other hand, if the amendment has not been so accepted within 18 months, it will be considered as
rejected. Moreover, even if it is so accepted, the amendment will only enter into force for the Parties which have
accepted it, and for those which will accept it thereafter. Similarly, if a State becomes a Party to the 1997 Vienna
Convention after one such amendment has entered into force, it is free to decide if it wants to be bound by the
amendment; if it manifests no different intention at the time of ratification or accession, that State will be considered
as bound by the amendment, but only in relation to those States which are also bound by it. In sum, it may be


145 The idea that “it would be unreasonable to require unlimited financial security if a Contracting Party provided for
unlimited liability of the operator” was first “recognized” within the Drafting Committee at the thirteenth session, but the
provision adopted at that time was drafted in a slightly different way (see document SCNL/13/INF.3, pp. 9 and 69). The current
wording of the provision was adopted at the fourteenth session (see document SCNL/14/INF.5, pp. 27 and 43).


146 This provision was inserted at the sixteenth session of the Drafting Committee on the basis of a proposal by Japan (see
document SCNL/16/INF.3, pp. 17 and 34).
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questioned if this is really a simplified amendment procedure representing a viable alternative to the convening of a
full diplomatic conference.147


2.5. The causes of exoneration from liability


As was pointed out in Section 1.3.1 of these explanatory texts, one of the basic principles of the international
regime of civil liability for nuclear damage is the principle of “absolute” liability of the operator of a nuclear instal-
lation. However, Article IV.3 of the 1963 Vienna Convention allows for some causes of exoneration from liability. In
fact, the operator incurs no liability under the Convention if the damage caused by a nuclear incident is directly due:
(a) to an act of “armed conflict, hostilities, civil war or insurrection”; (b) to a grave natural disaster of an exceptional
character. In the latter case, however, the law of the Installation State may provide to the contrary.


The 1997 Protocol amends Article IV.3 in order to do away with the latter cause of exoneration. The idea
behind this amendment is that nuclear installations should be built and maintained to withstand natural disasters,
including those of an exceptional character.148 As for the remaining causes of exoneration, Article IV.3 has been
redrafted in order to make it clearer that, whereas the person suffering damage has to prove that such damage has
been caused by a nuclear incident in a nuclear installation covered by the Convention, or in the course of transport
of nuclear material to or from such an installation, it is for the operator of that installation to prove that the damage
is directly due to an act of “armed conflict, hostilities, civil war or insurrection”. 


In the light of recent events in international relations, it seems important to point out that an act of terrorism is
not, per se, a cause of exoneration from nuclear liability; this is confirmed by the travaux préparatoires of both the
1963 Convention149 and the 1997 Protocol.150 On the other hand, this is clearly not the appropriate place to discuss


147 From the very beginning of negotiations, there was “agreement” on the need to provide in the Vienna Convention for a
“simplified procedure” for the updating of the liability limits “having regard to recent conventions as well as relevant recommen-
dations such as those of UNCITRAL”; the Secretariat was requested to prepare a proposal therefor (see documents NL/2/4, p. 6;
SCNL/1/INF.4, p. 14). The original proposal already envisaged the adoption of an amendment at a specially convened meeting of
the Contracting Parties by a two-thirds majority; however, it further envisaged that, after its notification to all Contracting
Parties, the amendment would be deemed to have been accepted, and would enter into force for all Contracting Parties, if one
third of them had not communicated their non-acceptance within 6 months (see document SCNL/2/INF/2, Annex I, pp. 7–8). But
opposition to this idea soon emerged within the Standing Committee, and alternative texts appeared at the fifth session (see
document SCNL/5/INF/4, Annex I, pp. 7 and 20–21). At the sixth session, it was decided that an objecting Contracting Party
would not be bound by an updated liability limit, but the procedure still envisaged that an amendment would enter into force for
States which had not objected to it within a given time from its adoption and notification (see document SCNL/6/INF.4, Annex I,
pp. 11 and 25–26). Finally, at the twelfth session, as a result of the opinion of “many delegations” that a tacit acceptance procedure
“may conflict with constitutional requirements in some countries”, it was decided to provide for an explicit approval procedure
and to “make it clearer that an amendment will not be binding on a State which has not approved it” (see document SCNL/12/
INF.6, p. 7). The present procedure was adopted by the Drafting Committee at the thirteenth session (see document SCNL/13/
INF.3, pp. 10 and 71–72).


148 The suggestion to delete Article IV.3(b) of the Vienna Convention was made at the very first session of the Standing
Committee and was “widely supported” (see document SCNL/1/INF.4, p. 8). At the third session the proposal to delete that
provision was adopted by the Standing Committee (see document SCNL/3/INF.2/Rev.1, Annex I, p. 4). At the fourteenth session,
a proposal to exclude grave natural disasters from the coverage of the Convention was again made, but received “no support”
(see document SCNL/14/INF.5, p. 27).


149 See Civil Liability for Nuclear Damage: Official Records of the International Conference on Civil Liability for Nuclear
Damage, Vienna, 1964 (IAEA, STI/PUB/54), p. 46.


150 See document SCNL/13/INF.3, p. 13.
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the complex issue of whether or not a particular act may rise to the level of an act of “armed conflict, hostilities, civil
war or insurrection”.151


As to the meaning of these expressions, it must be recognized that the language used in Article IV.3, which
clearly derives from identical language used in Article 9 of the 1960 Paris Convention, is not entirely satisfactory; it
would have been far better to simply refer to an act of “armed conflict”.152 In fact, under the modern international
law of armed conflicts (otherwise known as “international humanitarian law”), the term “armed conflict” includes
both international and non-international armed conflicts;153 consequently, the concept of an act of “civil war” or
“insurrection” may be deemed to be equivalent to the modern concept of an act of (non-international) “armed
conflict”. Moreover, recent international humanitarian law treaties make it clear that situations of “internal distur-
bances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature” are
excluded from the concept of non-international “armed conflict”.154


On the other hand, the concept of an act of “hostilities” is rather more ambiguous and could be taken to refer
to an act committed in the context of a situation which remains below the threshold of an armed conflict governed
by international humanitarian law. In order to avoid that result, it could be argued, on the basis of the interpretation
apparently given in the Exposé des Motifs of the 1960 Paris Convention, that an act of “hostilities” can only exclude
liability if committed in the context of hostilities of a political nature “such as civil war or insurrection”.155 More
generally, it could be argued that the expression “act of armed conflict, hostilities, civil war or insurrection” is
intended to refer to an act of international or non-international armed conflict.156


151 At its Fourth Meeting (7–11 February 2005) INLEX concluded that “the phrase ‘… armed conflict, hostilities, civil war
or insurrection’ … was not intended to include acts of terrorism, as an exoneration” (p. 9 of the Chairman’s Report).


152 It is significant, in this respect, that a number of recent international instruments dealing with the suppression of
terrorism expressly exclude from the definition of terrorist acts “the activities of armed forces during an armed conflict, as those
terms are understood under international humanitarian law, which are governed by that law” (see Article 19 of the 1998 Interna-
tional Convention for the Suppression of Terrorist Bombing; Article 4, paragraph 2, of the 2005 International Convention for the
Suppression of Acts of Nuclear Terrorism; Article 2, paragraph 4(b), of the Convention on the Physical Protection of Nuclear
Material and Nuclear Facilities, as amended on 8 July 2005. At the regional level, see also Article 1 of the EU Council Framework
Decision 2002/475/JHA on combating terrorism).


153 In a famous decision of 2 October 1995, the Appeals Chamber of the International Criminal Tribunal for the Former
Yugoslavia found that “an armed conflict exists whenever there is a resort to armed force between States or protracted armed
violence between governmental authorities and organized armed groups or between such groups within a State”. It further found
that “international humanitarian law applies from the initiation of such armed conflicts and extends beyond the cessation of
hostilities until a general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful settlement is achieved”.
(Prosecutor v. Dusko Tadiæ, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No. IT-94-1-AR72,
35, International Legal Materials, 1996, pp. 32 ff, paragraph 70).


154 See Article 1.2 of the 1977 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II); Article 1.2 of the 1996 amended Protocol II annexed
to the 1981 UN Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed
to be Excessively Injurious or to Have Indiscriminate Effects; Article 22.2 of the 1999 Protocol (II) Additional to the 1954 Hague
Convention for the Protection of Cultural Property in the Event of Armed Conflict; Article 8.2(f) of the 1998 Rome Statute of the
International Criminal Court. Article 1.1 of the 1977 Protocol makes it clear that the Protocol does not apply to all situations
which are above the threshold of armed conflict as defined in paragraph 2, but only to those which take place in the territory of a
Contracting Party “between its armed forces and dissident armed forces or other organized armed groups which, under respon-
sible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military
operations and to implement this Protocol”. But this much higher threshold is not required by the 1949 Geneva Conventions,
whose common Article 3 applies to non-international armed conflicts, and by the more recent treaties quoted above. Nor is it
required by international customary law as spelled out in the above-mentioned Tadiæ decision.


155 See paragraph 48. According to this interpretation, the term “hostilities” would add nothing to the other terms
employed.


156 This interpretation was endorsed by INLEX at its Fourth Meeting (7–11 February 2005): see p. 9 of the Chairman’s
Report.
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2.6. The extension of liability in time


In addition to the low amount of the operator’s liability, the limitation of that liability in time, as provided for
in the 1963 Vienna Convention, also appeared to be inadequate. A widespread feeling that the period of ten years
therein provided for was too short emerged from the relevant literature, especially in view of the peculiarities of
some radiation effects; it was pointed out, in particular, that latent personal injury such as cancer may become
manifest many years after radiation exposure, especially as far as genetic damage was concerned.


From the very beginning of negotiations for the revision of the Vienna Convention there was “general
agreement” on the need to extend the period of limitation for the submission of claims relating to personal injury.157


As a result, the 1997 Protocol amends Article VI of the Vienna Convention to the effect that, whereas rights of
compensation in respect of other damage are still extinguished if an action is not brought within ten years from the
date of the nuclear incident, a longer period of thirty years applies to the extinction of rights of compensation in
respect of loss of life and personal injury.158 The extended period appears in the new paragraph 1(a) of Article VI.


Moreover, the possibility still remains for the law of the competent court to provide for longer periods of
extinction if, under the law of the Installation State, the liability of the operator is covered for a longer period by
insurance or other financial security, including State funds. In that case, the period of extinction cannot be longer
than the period for which the operator’s liability is so covered. This possibility is envisaged in Article VI.1(a).


Of course, in both cases the possibility of obtaining compensation after the elapse of ten years from the date of
the incident will largely depend on whether or not the funds available have already been exhausted. Indeed, Article
VI.1(c) makes it clear that the additional claims thus admitted to compensation, i.e. both the claims relating to loss
of life and personal injury and, in case of an extension under Article VI.1(b), the claims relating to other types of
damage, are to be satisfied without reducing the amount of coverage available for the claims introduced within the
basic ten-year period.159


Article VI.3 of the 1963 Vienna Convention currently allows the law of the competent court to establish “a
period of extinction or prescription of not less than three years from the date on which the person suffering nuclear
damage had knowledge or should have had knowledge of the damage and of the operator liable for the damage”.
The 1997 Protocol amends paragraph 3 of Article VI in order to make the three-year period mandatory. However, it
will still be for the law of the competent court to qualify that period as an absolute period of extinction, or as a
period of prescription, which can be suspended or even interrupted, where this is recognized, by a mere extrajudi-
ciary demand.160 In either case, however, the period of ten years or, as far as claims in respect of loss of life or
personal injury are concerned, thirty years from the date of the nuclear incident cannot be exceeded.


Other provisions in Article VI remain unchanged and, in particular, paragraph 4 still allows a person who
suffers an aggravation of damage for which he has already brought a claim within the applicable period of extinction
to amend his claim after that period has expired provided that no final judgement has been entered and unless the
law of the competent court otherwise provides.


157 See documents NL/2/4, p. 5; SCNL/1/INF.4, pp. 9–11. A suggestion was made at that time to establish a separate limit for
environmental damage as well, but it did not receive sufficient support.


158 As was alluded to earlier, the 1997 Protocol also gives priority to claims for loss of life or personal injury in cases where
the damage to be compensated exceeds the amount of money available for compensation (see Section 2.7 of these explanatory
texts).


159 In this respect, the 2004 Protocol amending the 1960 Paris Convention, which also extends to 30 years the period of
extinction or prescription for actions for loss of life and personal injury, has adopted a different solution. Under the amended
Article 8(b) of the Paris Convention, actions for compensation brought within the longer period established by national legisla-
tion cannot affect the right of compensation of any person who has brought an action: (i) within a thirty-year period in respect of
personal injury or loss of life; (ii) within a ten-year period in respect of all other damage.


160 In some legal systems extinctive prescription can be interrupted, causing the running of a new period of prescription, not
only by the bringing of a legal action, but also by the recognition of the right of compensation on the part of the person liable or
by any other way through which the person entitled to claim can bring about the so-called mora debendi, for example, by a letter
where the claim is stated.
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On the other hand, paragraph 2, calling for a separate twenty-year period of extinction for rights of compen-
sation relating to damage caused by an incident involving nuclear material which has been stolen, lost, jettisoned or
abandoned, has been deleted. It was deemed unnecessary to retain such a special provision in view of the rarity of
the events therein provided for.


2.7. The nature, form and extent of compensation and the priority
given to claims for loss of life or personal injury


As was pointed out in Section 1.4 of these explanatory texts, Article VIII of the 1963 Vienna Convention states
that, “subject to the provisions of this Convention, the nature, form and extent of the compensation, as well as the
equitable distribution thereof, shall be governed by the law of the competent court”. This provision remains
unchanged in Article VIII.1 of the 1997 Vienna Convention. Indeed, as was explained in Section 2.3.1 of these
explanatory texts, this general clause now finds a specification in Article 1.1(k) of the 1997 Convention, whereby the
law of the competent court is to determine the extent to which nuclear damage other than loss of life or personal
injury and loss of or damage to property gives rise to compensation.


Thus, for example, the law of the competent court is to direct the granting of annuities and their amounts, as
well as the effect on the victim’s claim of contributory negligence on his part. Moreover, it is for the law of the
competent court to decide whether measures for equitable distribution should be taken in advance or at the time
when the actions are brought. Such measures may involve providing a limit per person suffering damage or limits for
damage to persons, damage to property and other kinds of nuclear damage. However, the 1997 Protocol restricts the
discretion given to the law of the competent court in one important respect, by inserting in Article VIII a new
paragraph relating to priority for claims for loss of life or personal injury.


As was pointed out in Section 2.3.1 of these explanatory texts, the inclusion in the new definition of nuclear
damage of additional categories of damage might have a negative influence on the availability of financial resources for
compensation of loss of life or personal injury. As was explained in Section 2.6 of these explanatory texts, under the
1997 Convention claims for loss of life or personal injury benefit from an extension of the time limit for their submission,
but, under Article VI.1(c), claims submitted within the longer thirty-year period can only be compensated if the funds
available have not already been exhausted in order to compensate claims introduced within the basic ten-year period.


Article VIII.2 of the 1997 Vienna Convention provides that “subject to application of the rule of sub-paragraph
(c) of paragraph 1 of Article VI, where in respect of claims brought against the operator the damage to be compensated
under this Convention exceeds, or is likely to exceed, the maximum amount made available pursuant to paragraph 1 of
Article V, priority in the distribution of the compensation shall be given to claims in respect of loss of life or personal
injury”. This provision aims at preserving the favourable status of the victims who are likely to suffer most as a result of
a nuclear incident, thus ensuring a proper balance of fairness in compensation of nuclear damage.161


161 The view that priority should be given to personal injury claims was expressed at the very beginning of discussions on
the revision of the civil liability regime; on the other hand, some opposition was voiced at the time on the basis that such priori-
tizing might discourage the taking of preventive measures, or that most personal injuries could be compensated under social
security schemes (see document NL/2/4, p. 6). A rather complex proposal was articulated at the first session of the Standing
Committee; this proposal involved the proportional reduction of claims, the preferential appropriation of a given percentage of
the total sum distributable in order to meet claims for loss of life or personal injury, as well as special provisions for the case where
loss of life and personal injury are compensated by national or public health insurance, social insurance, etc. (see document
SCNL/1/INF.4, pp. 14–15). However, at the sixth session, the “prevailing view was in favour of inclusion in the Vienna Conven-
tion of provisions establishing general principles of priority leaving modalities of their implementation to the law of the
competent court” (see document SCNL/6/INF.4, pp. 10–11 and 21). A provision very similar to the one now appearing in the 1997
Convention was adopted at the seventh session (see document SCNL/7/INF/6, pp. 10 and 18). As a result of a restructuring of
Article VI, a final drafting change was adopted at the sixteenth session (see document SCNL/16/INF.3, p. 22). It may be inter-
esting to mention that the 2004 Amending Protocol has not adopted a corresponding amendment in respect of the 1960 Paris
Convention; and no explanation for this is given in the attached Explanatory Report.
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2.8. The applicable law and the principle of non-discrimination


As was pointed out in Section 1.4 of these explanatory texts, the competent court will first of all apply the self-
executing provisions of the Vienna Convention, to the extent that these have been incorporated and made directly
applicable in the domestic legal system or the national legislation specifically enacted in order to implement these
provisions.162


As for matters which the Convention leaves to the discretion of national law, several matters are left to be
determined by the “law of the competent court”, which is still defined as “including any rules of such law relating to
conflict of laws”.163 In particular, as was pointed out in Section 2.3 of these explanatory texts, it is for the law of the
competent court to determine the extent to which damage is to compensated under the new heads enumerated in
Article I.1(k), as well as the reasonableness of both measures of reinstatement of impaired environment and
preventive measures. Moreover, as was pointed out in Section 2.7 of these explanatory texts, Article VIII.1 still
provides that “subject to the provisions of this Convention, the nature, form and extent of the compensation ... shall
be governed by the law of the competent court”. But in respect of several other matters, the 1997 Vienna
Convention, like the unamended 1963 Convention, still refers to the law of the competent court.164


On the other hand, even if the competent court is not a court of the Installation State, that court will have to
refer to determinations made by the Installation State in respect of matters such as the designation of the liable
operator (Article I.1(c)), the limit, if any, of the operator’s liability (Article V) or the limit of liability cover (Article
VII).165 Moreover, as was pointed out in Section 2.2.3 of these explanatory texts, if the Installation State has enacted


162 As was pointed out in Section 1.2 of these explanatory texts the term “incorporation” is used in these explanatory texts
to denote the legal operation by which an international treaty can be considered as part of a State’s domestic law; the term “self-
executing” is used to denote the possibility for the provisions of a treaty, once incorporated in a Contracting Party’s legal system,
to be directly applied by national courts or, more generally, domestic law-applying officials without the need for implementing
legislation. For more details on this issue, see Section 3.4 of these explanatory texts.


163 It may be interesting to point out, in this respect, that the 2004 Protocol to Amend the 1960 Paris Convention has
departed from this traditional rule: Article 14(b) of the Paris Convention is thereby amended so as to define “national law” and
“national legislation” as “the law or the national legislation of the court having jurisdiction under this Convention over claims
arising out of a nuclear incident, excluding the rules on conflict of laws relating to such claims”. The Explanatory Report attached
to the 2004 Protocol states that “such exclusion reflects modern trends in private international law without, however, depriving
the competent court of the right to determine questions of private international law which are not determined by the choice of
law rules under the Convention” (paragraph 38).


164 In particular, it is for the “law of the competent court” to provide if direct action lies against the person furnishing
financial security in order to cover the operator’s liability (Article II.7); if the operator may be relieved from his obligation to pay
compensation in respect of the damage suffered by a person who caused such damage through gross negligence or by an act or
omission done with intent to cause damage (Article IV.2); if, in derogation of the ordinary period of extinction, rights of compen-
sation are only extinguished after a longer period, corresponding at most to the period for which the operator’s liability is covered
by financial security under the law of the Installation State (Article VI.1 of the 1963 Convention; Article VI.1(b) of the 1997
Convention); if the possibility of amending claims is excluded (Article VI.4). In other respects, however, the 1997 Protocol has
restricted the discretion previously left to the law of the competent court. In particular, the three-year period from the date on
which the person suffering nuclear damage had knowledge, or should have had knowledge, of the damage and of the operator
liable therefor is made mandatory under the 1997 Convention and the law of the competent court may only provide as to whether
that period is a period of prescription or extinction (Article VI.3).


165 Other matters are left to be determined by the Installation State: in particular, the Installation State may determine that
several nuclear installations of one operator which are located at the same site shall be considered as a single nuclear installation
(Article I.1(j)); it may determine that any nuclear installation or small quantities of nuclear material are excluded from the appli-
cation of the Convention if criteria for such exclusion have been established by the Board of Governors of the IAEA (Article
I.2); it may limit the amount of public funds to be made available in cases where nuclear damage engages the liability of more that
one operator (Article II.3(a)) or where several nuclear installations of one and the same operator are involved in one nuclear
incident (Article II.4); it may exclude the operator’s obligation to provide the carrier with a certificate issued on behalf of the
insurer in relation to carriage which takes place wholly within its own territory (Article III).
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legislation in order to exclude damage suffered in nuclear non-Contracting States, the competent court will have to
give effect to such legislation (Article I A).166 Finally, as was recalled in Section 2.6 of these explanatory texts, it will
have to apply the “law of the Installation State” in order to ascertain whether the operator’s liability is covered by
insurance in a situation where the “law of the competent court” provides that rights of compensation against the
operator are extinguished after a period longer than the otherwise applicable ten-year, or thirty-year, period
(Article VI.1(b)).167


Whatever law is the applicable law, Article XIII.1 of the 1997 Vienna Convention still provides that “this
Convention and the national law applicable thereunder shall be applied without any discrimination based upon
nationality, domicile or residence”. As was pointed out in Section 2.2.3 of these explanatory texts, the new provisions
on the so-called “geographical scope” of the Convention have no direct bearing on the nationality of individual
claimants, and have to be read in conjunction with the non-discrimination principle embodied in Article XIII. In
fact, provided that damage is suffered within the “geographical scope” of the Convention, claims can be brought by
nationals of non-Contracting States also; conversely, if damage is suffered outside that “geographical scope”, claims
cannot even be brought by nationals of Contracting Parties.


This does not create any problems as long as no exception is made to the general principle, embodied in Article
I A.1 of the 1997 Convention, that damage is covered wherever suffered. On the other hand, if, under Article I A.2
and 3, the legislation of the Installation State excludes damage suffered in non-Contracting nuclear States not
affording reciprocal benefits, nationals of such States could still claim compensation for damage suffered on the high
seas or in the territory, or maritime zones, of any Contracting Party; conversely, nationals of Contracting Parties
could not claim compensation for damage suffered in the territory, or in the maritime zones, of any non-Contracting
nuclear State, except for damage suffered by, or on board, a ship or aircraft, which is covered under Article I A.4.


But quite apart from the possibility of excluding damage suffered in non-Contracting nuclear States from the
“geographical scope” of the Convention, the 1997 Protocol adds a new paragraph 2 to Article XIII, whereby,
“notwithstanding paragraph 1 of this Article, insofar as compensation for nuclear damage is in excess of 150 million
SDRs, the legislation of the Installation State may derogate from the provisions of this Convention with respect to
nuclear damage suffered in the territory, or in any maritime zone established in accordance with the international
law of the sea, of another State which, at the time of the incident, has a nuclear installation in such territory, to the
extent that it does not afford reciprocal benefits of an equivalent amount”.


This provision originated from the inclusion in the Vienna Convention of the option for the Installation State
to limit the operator’s liability to not less than 150 million SDRs while covering the damage in excess of that amount,
and up to at least 300 million SDRs, out of public funds.168 As was pointed out in Section 2.4.2 of these explanatory
texts, this option was presented as introducing an element of supplementary compensation into the Vienna
Convention, but in fact only provides for an alternative basis for compensation without actually affecting the total
amount available. Be that as it may, it must be stressed that the new provision is drafted in a way that makes it
applicable to compensation in excess of 150 million SDRs quite irrespective of the basis for such compensation; in


166 Another matter which is left to be determined by the legislation of the Installation State relates to the possibility that a
carrier of nuclear material, or a person handling radioactive waste, may, at his request and with the consent of the operator
concerned, be designated or recognized as operator (Article II.2). Although Article X does not expressly say so, it could be
argued, in addition, that it is for the legislation of the Installation State to provide for an extension of the right of recourse to
benefit the Installation State in so far as it has provided public funds pursuant to the Convention. On the other hand, the 1997
Convention no longer envisages the possibility for the legislation of the Installation State to provide that the operator’s liability
extends to damage to the means of transport of nuclear material, since that damage is now mandatorily covered (see Section 2.3.4
of these explanatory texts).


167 On the other hand, the question of whether or not nuclear damage includes damage arising out of, or resulting from,
ionizing radiation emitted from sources inside a nuclear installation other than nuclear fuel or radioactive products or waste is no
longer left to be answered by the “law of the Installation State” (see Section 2.3.1 of these explanatory texts). Similarly, the “law
of the Installation State” is no longer relevant in order to determine whether or not the operator is liable for nuclear damage
caused by a nuclear incident due to a grave natural disaster (see Section 2.5 of these explanatory texts).
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other words, even if the Installation State has established the operator’s liability at 300 million SDRs, it could still
avail itself of the possibility envisaged in Article XIII.2.


In addition, it must be recognized that the drafting of the new provision is not entirely satisfactory and could
give rise to doubts as to its precise implications. Inasmuch as it refers to “another State”, as opposed to a “non-
Contracting State”, Article XIII.2 is clearly intended to apply to a Contracting Party also. On the other hand,
whereas the context of the new provision might be seen as implying that a derogation could only relate to the non-
discrimination principle, a broader interpretation is also possible, since reference is made to the possibility of
derogating from “the provisions” of the Convention. Under this broader interpretation, it could be argued, for
example, that the legislation of the Installation State could establish lower amounts of compensation in respect of
damage suffered in a State not affording reciprocal benefits; this interpretation may be seen as reinforced by the fact
that the new provision is intended to apply to a nuclear State not affording “reciprocal benefits of an equivalent
amount”, a language which clearly refers to the amounts of compensation.


In other words, when it comes to damage suffered in a nuclear Contracting Party, lack of reciprocity, under the
strict interpretation of Article XIII.2, would only allow for a derogation from the non-discrimination principle; for
example, the Installation State could exclude damage suffered by nationals of that State. Under the broader inter-
pretation of that provision, the Installation State could establish lower amounts of compensation in respect of
damage suffered in a Contracting Party which does not provide reciprocal benefits of an equivalent amount, for
example because it has availed itself of the phasing-in provision in Article V.1(c).169


The same holds true as far as damage suffered in a non-Contracting nuclear State is concerned, but then only
if the legislation of the Installation State chooses not to exclude that damage. In fact, since Article I A.2 and 3 allows
the legislation of the Installation State to exclude such damage from “the application” of the Convention, it could be
argued that Article XIII. 2 would not even apply in such a case. On the other hand, it was pointed out in Section 2.2.3
of these explanatory texts that, whereas there is no doubt that an exclusion under Article I A.2 and 3 could be based
on the fact that the legislation of the third State concerned does not cover damage suffered in the States party to the
Vienna Convention, it is not so obvious that such an exclusion could be based on the mere fact that the same amount
of compensation is not made available. Therefore, if the Installation State opts for a strict interpretation of Article I
A.2 and 3, it could still avail itself of the possibility envisaged in Article XIII.2.


168 The original proposal by Denmark and Sweden (document SCNL/8/2/Rev.1) envisaged the inclusion of an additional
provision in the “geographical scope article”, whereby, with regard to compensation for damage exceeding 150 million SDRs, the
legislation of the Installation State could have excluded damage suffered in “any” nuclear State not affording “equivalent recip-
rocal benefits” (see document SCNL/8/INF.4, p. 32). But a provision almost identical to the one finally included in Article XIII.2
was adopted at the ninth session, when the Danish–Swedish proposal was endorsed by the Standing Committee (see document
SCNL/9/INF.5, pp. 9 and 20). The “prevailing view” was in fact against “the exclusion of compensation from public funds of
damage in non-nuclear States which are not party to the Convention”.


169 The broader interpretation was endorsed by INLEX at its Fourth Meeting (7–11 February 2005): the Group concluded
that Article XIII.2 “permits the Installation State to establish lower amounts of compensation in respect of damage suffered in a
nuclear country which does not provide for reciprocal benefits of an equivalent amount, for example because it has availed itself
of the phasing-in provision in Article V.1(c). Such action would not violate the non-discrimination principle set forth in
paragraph 1 of Article XII as long as the Installation State made at least 150 million SDRs available” (p. 10 of the Chairman’s
Report).
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2.9. The new provisions on jurisdiction


During the negotiations within the Standing Committee the view was expressed that, at least in the case of a
major nuclear incident, the processing of a large number of claims arising therefrom might be difficult for national
courts; proposals were, therefore, made in order to envisage the possibility of establishing an international tribunal
or claims commission. But none of these proposals met with general agreement and it was eventually decided to
maintain the existing system which recognizes the jurisdiction of national courts.170


On the other hand, one of the most important innovations adopted by the 1997 Protocol is represented by the
new provisions on jurisdiction. These will have far reaching implications in cases where the nuclear incident occurs
during the transport of nuclear material to or from an installation situated in the territory of a State party to the
Vienna Convention.


As was pointed out in Section 1.4 of these explanatory texts, Article XI.1 of the 1963 Vienna Convention
provides that, as a rule, jurisdiction over actions against the operator liable for compensation of nuclear damage lies
exclusively with the courts of the Contracting Party within whose territory the nuclear incident occurs. Thus, if an
incident occurs in an installation situated in the territory of a Contracting Party, the courts of the Installation State
will have jurisdiction. On the other hand, if the incident occurs, in the course of transport of nuclear material to or
from a nuclear installation, in the territory of a Contracting Party other than the Installation State, the courts of that
other Party will have jurisdiction.


But an incident causing damage for which an operator is liable under the Convention can also occur, in the
course of transport of nuclear material, outside the territory of a Contracting Party.171 In that case, Article XI.2 of
the 1963 Vienna Convention provides that exclusive jurisdiction lies with the courts of the Installation State, i.e. the
State in whose territory the installation of the operator liable is situated. Thus, these courts will have jurisdiction if
the incident occurs, in the course of transport of nuclear material, in (or above) the territory of a non-Contracting
Party; similarly, they will have jurisdiction if the incident occurs on (or above) the high seas. 


The term “territory” in Article XI can be deemed to include maritime areas, such as the territorial sea and
internal waters, subject to the coastal State’s territorial sovereignty. Thus, if the incident occurs in (or above) a
Contracting Party’s territorial sea, the courts of that Party will have jurisdiction; on the other hand, if the incident
occurs in (or above) the territorial sea of a non-Contracting State, the courts of the Installation State will have juris-
diction. As for those maritime areas which are not subject to the coastal State’s territorial sovereignty but to more


170 See document NL/2/4, p. 6. The first proposal to amend Article XI of the Vienna Convention to that effect was made at
the very first session of the Standing Committee (see document SCNL/1/INF.4, pp. 11–12). Further proposals were made by
Austria, the Netherlands, Egypt, Israel and Turkey at the first two meetings of the Intersessional Working Group (see documents
IWG.1, Annex VI; IWG.2, Attachment I B.2, pp. 45 ff). At the fourth session of the Standing Committee, it was agreed to
establish an informal working group coordinated by the Netherlands in order to elaborate a compromise single draft text (see
document SCNL/4/INF.6, pp. 4 and 37). At the sixth session, the Standing Committee provisionally adopted a revised Dutch
proposal for further consideration (see document SCNL/6/INF.4, pp. 8–9 and 22–23). The proposal remained in the Committee’s
documentation until the twelfth session, when it was decided to delete it (see document SCNL/1/INF.6, p. 8).


171 This can happen, first of all, when nuclear material is sent from the operator of an installation situated in the territory of
a Contracting Party to the operator of an installation situated in the territory of another Contracting Party; under Article
II.1(b)(i)–(ii) and (c)(i)–(ii), of the Vienna Convention, either the sending operator or the receiving operator is held liable in that
case. Moreover, the same can happen when nuclear material is sent from the operator of an installation situated in the territory
of a Contracting Party to a person within the territory of a non-Contracting State, or in the opposite situation where a person
within a non-Contracting State sends nuclear material to the operator of an installation situated in a Contracting Party; under
Article II.1(b)(iv) and (c)(iv) of the Vienna Convention, the operator remains liable, in the first instance, until the material has
been unloaded from the means of transport by which it arrived in the territory of the non-Contracting State, whereas, in the
second instance, he becomes liable as soon as the material has been loaded for transport.

55







limited “sovereign rights” and/or “jurisdiction”, the term “territory” cannot apply to them. Consequently, if an
incident occurs within (or above) one such zone, irrespective of whether or not the coastal State is a Party to the
1963 Vienna Convention, jurisdiction will lie with the courts of the Installation State.172


The 1997 Protocol inserts in Article XI of the Vienna Convention a new paragraph 1 bis, whereby, “where a
nuclear incident occurs within the area of the exclusive economic zone of a Contracting Party or, if such a zone has
not been established, in an area not exceeding the limits of an exclusive economic zone, were one to be established,
jurisdiction over actions concerning nuclear damage from that nuclear incident shall … lie only with the courts of
that Party”.173


The choice of the exclusive economic zone,174 as opposed to other maritime zones beyond the coastal State’s
territorial sea,175 was primarily motivated by the fact that the EEZ is a recognized, clearly demarcated and broad
maritime zone. According to Article 57 of the 1982 Convention on the Law of the Sea, the EEZ can extend up to
200 nautical miles from the territorial sea baselines. The exclusive economic zone is, however, an optional zone and
only exists if the coastal State has made an express proclamation to that end. Whereas there may be good reasons
behind a coastal State’s decision not to establish an exclusive economic zone, the drafters of the 1997 Protocol felt
that it would have been unreasonable to ask the victims of a nuclear incident occurring within two hundred miles
from a Party’s coast to bring their actions in the courts of the Installation State simply because the coastal State had
not (yet) established an EEZ. This explains the provision whereby, if an EEZ has not been established, jurisdiction
still lies with the courts of the Incident State if the incident occurs “in an area not exceeding the limits of an exclusive
economic zone, were one to be established”; however, in order for this rule to apply, the coastal State must have
notified the Depositary of such an area “prior to the nuclear incident”.176


Given the breadth of the exclusive economic zone, the new provision on jurisdiction in the 1997 Protocol
makes it much more likely that, in the case of a nuclear incident occurring in the course of maritime transport, the


172 It is perhaps necessary to recall that, by their very nature, these provisions are only binding on the Contracting Parties.
The Vienna Convention cannot prevent the law of a non-Contracting State within whose territory, or maritime zones, a nuclear
incident occurs from conferring jurisdiction upon national courts for actions against the operator liable or, indeed, any other
person who may be liable under the applicable tort law. On the other hand, the Contracting Parties are not obliged by the Vienna
Convention to recognize and enforce judgements entered by the courts of that State.


173 The new provision originally emerged from discussions relating to the Convention on Supplementary Compensation,
and then at the very end of negotiations within the Standing Committee. It was part of a “package” prepared by the Chairman of
the Standing Committee which was presented at the sixteenth session (see document SCNL/16/INF.3, Annex I, p. 12). Only at the
seventeenth session (Part II) was it decided to insert an identical provision in the Protocol to Amend the Vienna Convention (see
document SCNL/17.II/INF.7, pp. 4 and 34).


174 The exclusive economic zone is a zone beyond and adjacent to a coastal State’s territorial sea in respect of which the
coastal State has a complex of “rights, jurisdiction and duties”. The coastal State enjoys “sovereign rights” for the purpose of
exploring and exploiting, conserving and managing the natural resources of the zone and with regard to other activities for its
economic exploration and exploitation. The coastal State also has “jurisdiction” with regard to the establishment and use of arti-
ficial islands, installations and structures within its EEZ, as well as to marine scientific research and the protection and preserva-
tion of the marine environment. The rules relating to the EEZ were first “codified” in Part V (Articles 55 to 75) of the 1982
United Nations Convention on the Law of the Sea.


175 For a brief discussion of the various maritime zones envisaged by the international law of the sea and of the extension
thereof, see the footnotes to Section 2.2.3 of these explanatory texts.


176 This provision was only inserted in the Protocol at the Diplomatic Conference, on the basis of a proposal by the United
Kingdom (document NL/DC/L.2 and Rev. 1 and 2). The UK proposal was intended to “cover the position of states which have
not declared official EEZ’s but do possess equivalent maritime zones established in accordance with international law”;
moreover, it was said to “bring the ... draft Protocol into line with the existing International Maritime Organization conventions
on liability for oil pollution damage (IOPC) and damage caused by hazardous and noxious substances (HNS)”. The proposal was
adopted, at the fourth plenary meeting, by 41 votes to 1 with 17 abstentions (see document NL/DC/SR.4, pp. 3–4). On the basis
of the same UK proposal the need for prior notification to the Depositary was also inserted in the Protocol at the Diplomatic
Conference. Because of the way the provision is drafted, however, prior notification appears to be required on the part of a State
which has established an exclusive economic zone also.
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courts of the Incident State, as opposed to the courts of the Installation State, will have jurisdiction under the Vienna
Convention.177 These courts will then be able to apply to all aspects of liability not regulated by the Convention their
national law or, as the case may be, the law of a foreign State applicable under the national rules of private interna-
tional law. This could be an incentive for non-nuclear States currently not party to the Vienna Convention, or indeed
to any other nuclear liability convention, to join the Convention, so that a final judgement rendered by the
competent national court will be recognized and enforced in all the other Contracting Parties.178


In view of the concerns expressed by some delegations during the negotiations within the Standing
Committee,179 it is perhaps worth pointing out that this new provision on jurisdiction is not intended to extend a
coastal State’s “sovereign rights” and “jurisdiction” within its EEZ beyond what is permitted by the international
law of the sea, nor is it intended to encroach upon the freedoms of the high seas in cases where the coastal State has
not established an EEZ. A clear statement to that effect has been inserted at the end of the new paragraph 1 bis of
Article XI.180 In fact, the 1963 Vienna Convention already permits the exercise of civil jurisdiction for nuclear
incidents occurring beyond a Party’s territorial sea, and the only effect of the new provision is to create a new
uniform rule whereby the courts of the Incident State, as opposed to those of the Installation State, will have
jurisdiction.


The question may arise, in this context, of which courts would have jurisdiction if an incident occured in an
area where the EEZs (or equivalent areas) of two or more Contracting Parties with opposite or adjacent coasts
overlap. Of course, it can safely be assumed that in most cases a dispute as to competing claims deriving from the
notification of overlapping zones (or areas) under Article XI.2 would be solved prior to the nuclear incident. In fact,
as will be pointed out in Section 2.11 of these explanatory texts, one of the features of the 1997 Protocol is the
adoption, in a new Article XX A, of a dispute settlement procedure which results in a binding judicial decision or
arbitral award. On the other hand, such provision can be opted out of by any State wishing to ratify, or accede to, the


177 It is, however, necessary to recall, in this respect (see Section 2.1 of these explanatory texts), that, until all Contracting
Parties to the 1963 Vienna Convention join the 1997 amending Protocol, the Contracting Parties to the 1997 Protocol will also be
in treaty relations with the States that are party only to the 1963 Convention, unless they express a contrary intention upon rati-
fication or accession (or, in the case of States which were already Parties to the 1963 Convention at the time of ratification of the
1997 Protocol, or accession thereto, unless they denounce the 1963 Convention in accordance with Article XXV). Article 30.4(b),
of the 1969 Vienna Convention on the Law of Treaties, dealing with the “application of successive treaties relating to the same
subject matter”, states that: “When the parties to the later treaty do not include all the parties to the earlier one: … as between a
State party to both treaties and a State party to only one of the treaties, the treaty to which both States are parties governs their
mutual rights and obligations”. This provision can be regarded as a codification of customary international law, and, as is specified
by Article 40.4, of the same Convention, it also applies to the case where a multilateral treaty is amended by a successive treaty;
on the other hand, the provision is said to be “without prejudice … to any question of responsibility that may arise for a State
from the conclusion or application of a treaty the provisions of which are incompatible with its obligations towards another State
under another treaty”. Consequently, if an incident occurs in the EEZ (or equivalent area) of a Contracting Party to the 1997
Protocol but the Installation State is a Party to only the 1963 Convention, the 1963 Convention will apply and jurisdiction will lie
with the courts of the Installation State. On the other hand, if both the Incident State and the Installation State are Parties to the
1997 Protocol but damage is suffered also in a State which is a Contracting Party to only the 1963 Convention, the former States
would be faced with conflicting treaty obligations; in fact, whereas under the 1997 Protocol the courts of the Incident State would
have jurisdiction, under the 1963 Convention jurisdiction would lie with the courts of the Installation State. At the Diplomatic
Conference, a proposal aimed at avoiding such conflicts was made by Belgium (document NL/DC/L.13), but was not adopted. As
will be seen in Section 3.9.2 of these explanatory texts, a provision aimed at avoiding similar conflicts was inserted in the Conven-
tion on Supplementary Compensation.


178 During the negotiations, it was repeatedly pointed out that the issue of jurisdiction was connected with the definition of
nuclear damage, and that the non-nuclear coastal States having international shipping routes within their EEZ wished to ensure
their jurisdiction over claims resulting from nuclear incidents in such zones “as a protection against a narrow definition of nuclear
damage that may be applied by the law of the Installation State” (see, for example, document SCNL/17/INF.4, Annex III, p. 14).


179 See, for example, document SCNL/17.II/INF.7, p. 4.
180 That statement was only inserted at the Diplomatic Conference on the basis of the UK proposal referred to in


footnote 176 (document NL/DC/L.2 and Rev. 1 and 2).
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Protocol. Article XI.3 of the Vienna Convention, in both the 1963 and 1997 versions, provides that where, under the
relevant paragraphs of that Article, jurisdiction would lie with the courts of more than one Contracting Party, juris-
diction shall lie: (a) if the nuclear incident occurred partly outside the territory of any Contracting Party and partly
within the territory of a single Contracting Party, with the courts of the latter; and (b) in any other case, with the
courts of that Contracting Party which is determined by agreement between the Contracting Parties whose courts
would be competent under the relevant paragraphs of Article XI. The provision under (b) may now be deemed to
apply also to the case where the incident occurs in a place located in overlapping EEZs (or equivalent areas).181 


Of course, if the interested Parties reach an agreement under Article XI.3, such agreement will only be
relevant for the purposes of jurisdiction under the Vienna Convention and will not, as such, affect the final delimi-
tation of the exclusive economic zone. The same can be said in respect of the settlement of a dispute relating to juris-
diction through the procedure envisaged in Article XX A.182


2.10. Other issues relating to jurisdiction and to the recognition of judgements


The uniform rules on jurisdiction provided for in Article XI of the Vienna Convention, in both the original and
the amended text, are said to apply to “actions under Article II”, which relates to the operator’s liability.183


However, it seems important to recall, in this respect, that, under Article II.7, “direct action shall lie against the
person furnishing financial security pursuant to Article VII, if the law of the competent court so provides”.184


Therefore, direct actions against insurers or other financial guarantors will have to be brought before the same court
which, under Article XI, has jurisdiction in respect of actions against the operator.


But quite apart from the question of jurisdiction for direct actions against the insurer, another question as to
the scope of Article XI may arise as a result of the two options which the 1997 Protocol gives to the Installation State
as to the basis for compensation of nuclear damage. As was explained in Section 2.4.2 of these explanatory texts,
Article V of the 1997 Vienna Convention gives the Installation State the option to establish the limit of the
operator’s liability to no less than 150 million SDRs (or, in the transitional period, to an unspecified amount lower
than 100 million SDRs), provided that it makes public funds available to compensate damage in excess of that
amount up to at least 300 million SDRs (or, during the transitional period, 100 million SDRs). As was pointed out in
that context, if this option is taken, it could be argued that the operator is technically not liable for damage
exceeding 150 million SDRs (or for the lower amount established during the transitional period). On the other hand,


181 On the other hand, if no agreement is reached, Article XI.3(b) provides for no alternative solution. Under Article
13(c)(ii) of the 1960 Paris Convention, the issue is not left to be resolved by an agreement between the Parties concerned; rather,
jurisdiction lies with the courts of the Contracting Party determined, at the request of a Contracting Party concerned, by the
Tribunal established by the Convention on the Establishment of a Security Control in the Field of Nuclear Energy of
20 December 1957. That Tribunal is to decide in favour of the Contracting Party “most closely related to the case in question”.


182 It is significant, in this respect, that the 2004 Protocol Amending the Paris Convention, which adopts new provisions on
jurisdiction corresponding to those in Article XI.2 of the 1997 Vienna Convention, expressly states that “the exercise of jurisdic-
tion under this Article as well as the notification of an area made pursuant to paragraph (b) of this Article shall not create any
right or obligation or set a precedent with respect to the delimitation of maritime areas between States with opposite or adjacent
coasts” (Article 13(e) as amended). In addition, an express provision is inserted in Article 17, relating to the settlement of
disputes under the Paris Convention, to the effect that “disputes concerning the delimitation of maritime boundaries are outside
the scope of this Convention” (Article 17(d) as amended).


183 The uniform rules on jurisdiction do not, therefore, cover actions in recourse by the operator, or by the Installation
State, under Article X. 


184 At the first meeting of the Intersessional Working Group a proposal intended to accord the victims of nuclear damage a
right of direct action independently of the provisions of national law was recommended by the Group for consideration by the
Standing Committee (see document IWG.1, Annex IV). At the third session of the Standing Committee, the proposal was
included within square brackets in the Committee’s documentation (see document SCNL/3/INF.2/Rev.1, p. 7). However, “little
support” was expressed for the proposal at the fifth session and the Committee decided to remove it from its documentation (see
document SCNL/5/INF.4, p. 8).
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it was also pointed out in that context that the State’s obligation to make public funds available to compensate
damage in excess of the operator’s liability appears to be in the nature of a mere international obligation vis-à-vis the
other Contracting Parties to the 1997 Convention; the question of whether the State is liable under its domestic law
for damage exceeding the limit of the operator’s liability is left open by the Convention. 


In any event, Article XI exclusively relates to jurisdiction over actions under Article II, i.e. actions against the
operator and direct actions against the person furnishing financial security pursuant to Article VII. As for the public
funds to be made available by the Installation State, the 1997 Protocol merely inserts in the Vienna Convention a
new Article V B whereby “each Contracting Party shall ensure that persons suffering damage may enforce their
rights to compensation without having to bring separate proceedings according to the origin of the funds provided
for such compensation”.185


As for the payment of claims for compensation, the 1997 Protocol inserts in the Vienna Convention a new
Article V C specifically dealing with the case where the courts having jurisdiction are those of a Contracting Party
other than the Installation State. Where that is the case, the public funds required to compensate nuclear damage,
irrespective of whether they are intended as cover of the operator’s liability or as supplementary compensation, may
be made available by the State whose courts have jurisdiction, and the Installation State will then have to reimburse
the sums so paid.186 On the other hand, the State whose courts have jurisdiction has to make sure that the Instal-
lation State is enabled to intervene in the proceedings and to participate in any settlement concerning compensation.


Another important feature of the 1997 Protocol is the insertion in the Vienna Convention of a new Article XI
A, whereby “the Contracting Party whose courts have jurisdiction shall ensure that in relation to actions for
compensation of nuclear damage – (a) any State may bring an action on behalf of persons who have suffered nuclear
damage, who are nationals of that State or have their domicile or residence in its territory, and who have consented
thereto; and (b) any person may bring an action to enforce rights under this Convention acquired by subrogation or
assignment”.187


One final point needs to be made in respect of jurisdiction under the Vienna Convention. Article XI of the
1963 Convention refers to “the courts” having jurisdiction. The use of the plural form is in line with the terminology
usually employed in international conventions relating to civil jurisdiction. In fact, in some legal systems a
distinction can be made between “jurisdiction”, which denotes the extent to which a State’s courts are entitled to
exercise judicial power, and “competence”, which denotes the entitlement of a State’s court, as opposed to another
court of the same State, to adjudicate a case. The term “jurisdiction” in Article XI is clearly intended to denote the
extent to which the courts of a State Party are entitled to exercise judicial power in respect of civil actions against the


185 This provision emerged in the context of the proposal by Denmark and Sweden intended to insert in the Vienna
Convention an element of extra funding provided by the Installation State (see document SCNL/8/INF.4, pp. 30–31) and was
adopted by the Standing Committee at the ninth session (see document SCNL/9/INF.5, pp. 19–20). The question of who is to be
sued in the event of an incident causing damage in excess of the operator’s liability limit was discussed by INLEX at its Fourth
Meeting (7–11 February 2005). The Group “concluded that … Article V.B of the revised Vienna Convention imposes an obliga-
tion on a Contracting Party to ensure that its national law resolves any such questions in a manner that does not require victims
to bring separate proceedings according to the origin of the funds provided for compensation. This means that an Installation
State would need to establish the appropriate mechanisms to ensure access to compensation, at the time it established a limit on
operator liability lower than the compensation amount established by national law” (p. 12 of the Chairman’s Report).


186 The decision to give the jurisdiction State a mere faculty, as opposed to an obligation, to advance payments was taken at
the ninth session as a result of the concerns expressed by some delegations that an obligation would have placed a “heavy
burden” on the State, and of the opposition expressed by others to the extension of the obligation to non-nuclear States (see
document SCNL/9/INF.5, pp. 11–12).


187 A draft amendment to this effect was first adopted by the Standing Committee at the fifth session on the basis of a
proposal by Germany and Sweden (see document SCNL/5/INF. 4, p. 19).
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operator of a nuclear installation, whereas the determination of the “competent” court is left to that State’s
procedural law.188 


It is generally understood that only one court should be “competent” in relation to the same nuclear
incident,189 but the fact that Article XI of the 1963 Convention does not actually say so may be a source of doubts.
The 1997 Protocol clarifies this point by inserting words to that effect in a new paragraph 4, added at the end of
Article XI.190 Of course, the new paragraph will not preclude the possibility for the procedural law of the State
whose courts have “jurisdiction” to provide for one or more levels of appeal from that “competent” court. Despite a
minor change in terminology, this still results from Article XII of the 1997 Convention, which makes it clear that
only “a judgment that is no longer subject to ordinary forms of review”,191 which is “entered by a court of a
Contracting Party having jurisdiction”, shall be recognized and enforced in the territory of all the other Parties.


2.11. The new dispute settlement procedure


Unlike the 1960 Paris Convention, the 1963 Vienna Convention makes no provision for the settlement of
disputes between Contracting Parties concerning its interpretation or application. An Optional Protocol Concerning
the Compulsory Settlement of Disputes was adopted on 21 May 1963 at the same Diplomatic Conference which
adopted the Vienna Convention. But this Protocol, which only entered into force on 13 May 1999, has at present
only two Parties.


Of course, Contracting Parties to the 1963 Vienna Convention may be party to other bilateral or multilateral
treaties on the settlement of international disputes which may apply in the event of a dispute concerning the inter-
pretation or application of the Vienna Convention. Moreover, Contracting Parties may have declared, under the so-
called “optional clause” in Article 36.2 of the International Court of Justice’s Statute, that they recognize as
compulsory, in relation to any other State accepting the same obligation, the jurisdiction of the International Court
of Justice. However, it is a well known fact that under general international law there is no obligation to settle
international disputes and all procedures for such settlement rest on the consent of the Parties.


188 The fact that a clear distinction between “jurisdiction” and “competence” is not made in all legal systems may explain
the terminological inconsistencies in the Vienna Convention. Article XI refers to “jurisdiction”, but several provisions in the
Convention refer to the law of the “competent” court. This may be seen as confirming the soundness of the distinction from a
theoretical point of view. On the other hand, Article I.1(e) defines the “law of the competent court” as the law of the court having
“jurisdiction” under the Convention.


189 This assumption is confirmed by the fact that the Vienna Convention often refers to the law of the competent “court”,
as opposed to “courts”.


190 In this respect also, the fact that a clear distinction between “jurisdiction” and “competence” is not made in all legal
systems may explain the language used in the new Article XI.4, whereby “the Contracting Party whose courts have jurisdiction
shall ensure that only one of its courts shall have jurisdiction in relation to any one nuclear incident” (emphasis added). It may be
interesting to recall that this provision resulted from a proposal originally made in the context of discussions relating to the
setting of priorities in the distribution of compensation: it was suggested that “the setting of priorities might be facilitated by the
establishment of a single forum with respect to any given nuclear incident” (see document SCNL/1/INF.4, pp. 14–15).


191 The 1963 Vienna Convention refers to a “final judgment”. The new terminology was adopted at the fourteenth session
of the Standing Committee in order to bring the language of Article XII in line with the language used in the Convention on
Supplementary Compensation (see document SCNL/14/INF.5, pp. 28 and 30). As will be pointed out in Section 3.9.4 of these
explanatory texts, there was “a difference of opinion” regarding the meaning of the term “final judgment”, and the Secretariat of
the IAEA was asked to prepare a text “based on terminology used in other international treaties”.

60







The 1997 Protocol inserts in the Vienna Convention a new provision, Article XX A, whereby, if a dispute
concerning the interpretation or application of the Convention is not settled within six months by negotiation, or any
other peaceful means of the Parties’ choice, any Party can, by way of a unilateral request, submit it to arbitration or
refer it to the International Court of Justice for decision.192 Since arbitration, as opposed to judicial settlement,
usually presupposes the establishment of an ad hoc arbitrator or arbitral tribunal, Article XX A provides that, if the
Parties to the dispute cannot agree on the organization of the arbitration, each of them may request the Secretary
General of the United Nations or the President of the International Court of Justice to appoint one or more
arbitrators. Ultimately, therefore, the dispute will be settled by an arbitral award or by a decision of the International
Court of Justice, either of which would be binding on the Parties.


However, Article XX A.3 allows each State to opt out of this compulsory dispute settlement procedure by a
declaration made when ratifying, accepting, approving or acceding to the Convention. The situation is, therefore, not
essentially different from the one existing under the 1963 Vienna Convention and Optional Protocol: the only
difference is that a State not wishing to be bound by the new dispute settlement procedure has to make a specific
declaration to that effect; without such a specific declaration, ratification of, or accession to, the amending Protocol
will automatically entail an obligation to submit to the compulsory dispute settlement procedure provided for in
Article XX A of the 1997 Vienna Convention.


So far, none of the States which have ratified the 1997 Protocol have made a declaration to that effect. In any
event, Article XX A.4 adds that a declaration made in accordance with paragraph 3 can at any time be withdrawn by
notification to the Depositary.


3. THE CONVENTION ON SUPPLEMENTARY COMPENSATION FOR NUCLEAR DAMAGE


3.1. Supplementary compensation under pre-existing national legislation and international conventions


Among the general principles on which the special regime of nuclear liability is based are the limitation of the
operator’s liability in amount and/or the limitation of liability cover by insurance or other financial security. As was
pointed out earlier, these principles are justified by the need not to put a prohibitive burden on persons engaging in
nuclear activities, in order not to discourage them from engaging in such activities; on the other hand, they are a
clear disadvantage for persons suffering damage, and whatever ceiling is established by national law may seem
arbitrary in the light of the potential consequences of a major nuclear incident.


Even before the development of an international legal regime of nuclear liability, the need to ensure adequate
compensation for damage exceeding the amount of the operator’s liability was met in several countries by making
provision to cover such damage from public funds. This extra coverage was either automatically provided for by
rules setting forth a specific obligation of the State to assume liability up to a certain amount, or simply envisaged in
the form of special measures to be adopted by means of ad hoc legislation in case of a major accident; in some legal
systems, the two methods were combined by providing for a specific obligation up to a certain amount and reserving
for ad hoc legislation the additional coverage that may be required in the light of the damage actually caused.


When the international civil liability regime was first developed in the regional framework of the OEEC (now
OECD), it was suggested from many sides that a conventional obligation on the part of the Installation State to
ensure supplementary coverage up to a given amount should be clearly set forth in the Paris Convention which was
then being negotiated. This suggestion was, however, not adopted, and the 1960 Paris Convention merely allows


192 A suggestion to include a dispute settlement provision in the Vienna Convention was made at the very first session of
the Standing Committee (see document SCNL/1/INF.4, p. 15). The first proposal was articulated during the second session and
the first meeting of the Intersessional Working Group, and was provisionally adopted at the third session (see documents SCNL/
2/INF.2, p. 9; IWG.1, Annex II; SCNL/3/INF.2/Rev.1, pp. 10–11). A minor amendment was articulated during the second meeting
of the Intersessional Working Group and adopted at the fifth session (see documents IWG.2, Annex II; SCNL/4/INF.6, p. 23;
SCNL/5/INF.4, pp. 32–33).
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each State Party to take such measures as it deems necessary to provide for an increase in the amount of compen-
sation.193 But it was soon recognized that leaving the matter to the absolute discretion of the Installation State was
not a viable option, and this led to the adoption of the 1963 Brussels Convention Supplementary to the Paris
Convention.194


The Brussels Convention, which is only open to States party to the Paris Convention,195 established a regional
system of additional coverage of damage provided partly by the Installation State and partly by all the Contracting
Parties together.196 In other words, not only is the Installation State obliged to provide public funds up to a certain
amount in order to cover damage in excess of the operator’s liability limit, but a “third layer” of compensation is
envisaged, whereby all the Contracting Parties, in a spirit of mutual solidarity, are obliged to provide public funds up
to an additional amount in order to cover damage in excess of the first two layers of compensation.


Unlike the Paris Convention, the 1963 Vienna Convention does not expressly envisage the possibility for the
Contracting Parties to establish a system of additional compensation for damage exceeding the operator’s liability.
On the other hand, the Vienna Convention only provides for minimum liability amounts; it leaves the Installation
State free to establish a higher limit, irrespective of the possibilities of the operator to obtain coverage of his liability,
provided that it makes the necessary funds available to ensure the payment of claims established against the
operator to the extent that the yield of insurance or other financial security is inadequate to satisfy such claims.197


But few States have taken this option, and no supplementary convention was adopted in respect of the 1963 Vienna
Convention.


The Diplomatic Conference which resulted in the adoption of the 1963 Vienna Convention had actually raised
the issue of supplementary compensation. In the resolution of 19 May 1963 asking the IAEA to establish a Standing
Committee in order to review issues relating to the Convention, the Conference recommended that one of the
Committee’s tasks should be “to study the desirability and feasibility of setting up an international compensation
fund for nuclear damage and the manner in which such a fund would work” not only “to enable operators to meet
their liability under Article V of the Convention”, but also in order to cover “damage exceeding the amount therein
provided”.198 The Board of Governors’ decision of 18 September 1963 which established the Standing Committee
did refer to the tasks set forth in the Conference resolution of 19 May 1963;199 however, the discussions within the
Standing Committee, which only held six series of meetings between its establishment and 1987, never led to the
adoption of a system of supplementary compensation for the 1963 Vienna Convention.


3.2. The origin of the new Convention


After the Chernobyl incident, the idea of supplementary funding at the world level attracted renewed interest.
One proposal put forward at that time was to study the feasibility of developing a new instrument on State liability
for transboundary damage which could complement the civil liability conventions and provide a framework for
establishing a comprehensive nuclear liability regime.200 When the Standing Committee was re-established, one of
its tasks was to consider “international State liability, and the relationship between international civil and State
liability”. On the other hand, as was pointed out earlier, several delegations raised doubts as to the existence of an
international regime of State liability for nuclear damage, and took the view that the need for such a regime could be


193 See Article 15 of the Paris Convention.
194 See Section 1.1 of these explanatory texts. As for the situation under the 1997 Vienna Convention, see Section 2.4.3 of


these explanatory texts.
195 See Articles 1, 19 and 22 of the Brussels Convention.
196 See Article 3 of the Brussels Convention.
197 See Section 1.3.3 of these explanatory texts.
198 See document CN-12/48, Annex I, also reproduced in document GOV/931 of 7 August 1963, Annex I.
199 See document GOV/931 of 7 August 1963 and document GOV/OR 329, paragraphs 34–72.
200 See document GC (SPL.1)/8.

62







obviated by the establishment of a system of supplementary funding similar to the one created by the 1963 Brussels
Convention, but applicable at the world level.201


The issue of supplementary funding was given thorough consideration within the Standing Committee. Work
centred at first on the elaboration of a world convention which would supplement both the Vienna Convention and
the Paris Convention, and would only be open to States party to either one of those Conventions. Various
alternative approaches were explored, such as the establishment of additional tiers of compensation by the Instal-
lation State, through pooling of operators and by the Contracting Parties collectively.202 As was pointed out earlier,
the Standing Committee eventually decided to insert an element of supplementary funding, namely the tier of
compensation by the Installation State, in the Protocol amending the Vienna Convention also.203


As for the additional tier of compensation, the difficulties involved in the establishment of an international
fund at the world level soon became apparent, especially if the model was to be the 1963 Brussels Convention. Most
delegations were of the view that non-nuclear States should also be encouraged to join the new convention, but it
was difficult to see how such States could accept to contribute financially to the establishment of a fund which would
largely be used to compensate damage suffered in the Installation State, except in the case where the nuclear
incident occurred in the course of transport or in an installation situated near a frontier. Moreover, it was pointed
out that even nuclear States which were able to ensure high levels of nuclear safety might find it difficult to
contribute to such a fund, inasmuch as mutual solidarity of nuclear States was largely regarded as presupposing
comparable levels of nuclear safety.


The situation began to evolve as a result of the gradual emergence of the idea that the international funds to be
made available under the world supplementary funding convention, unlike those envisaged in the 1963 Brussels
Convention, should only be used in order to compensate so-called “transboundary damage”, i.e. damage suffered
outside the territory of the Installation State.204 However, although this idea looked attractive to both non-nuclear
and nuclear States, some nuclear States were firmly against it, because, in their view, it would contradict one of the
basic principles of the international nuclear liability regime, i.e. the principle of non-discrimination, and might even
create difficult constitutional problems in some legal systems. A compromise solution was eventually reached


201 See Sections 1.6 and 2.2.1 of these explanatory texts.
202 A first draft convention supplementary to the Vienna Convention and to the Paris Convention was prepared by the


IAEA Secretariat at the request of the Standing Committee, and was presented at the first meeting of the Intersessional Working
Group (see document IWG.1, Annex V). At the third session, the Standing Committee adopted that draft as the basis for future
consideration, together with an alternative proposal by Poland (see document SCNL/3/INF.2/Rev.1, pp. 2–3 and Annex I, pp. 1–
2). However, other alternative proposals soon emerged and, in particular, a joint proposal by France and the United Kingdom
was included in the Committee’s documentation at the sixth session (see document SCNL/8/INF.4, pp. 3–4, 5, and 63 ff). The
original draft convention prepared by the Secretariat, which became known as the “levy draft”, and the alternative draft conven-
tion proposed by France and the United Kingdom, which became known as the “pool draft”, soon became the centre of negotia-
tions. The difficulty of reaching a compromise between the two approaches led to recurrent discussions on whether the linkage
between the revision of the Vienna Convention and supplementary funding should be maintained or the two issues should be
“decoupled”, leaving supplementary funding to be discussed after the adoption of an amending protocol for the Vienna Conven-
tion. As was pointed out in Section 2.4.2 of these explanatory texts, the joint Danish–Swedish proposal (document SCNL/8/2/
Rev.1), aimed at inserting in the Vienna Convention itself an element of supplementary compensation, was intended as a possible
alternative solution; however, negotiations on the drafting of a supplementary funding convention continued notwithstanding the
adoption of the Danish–Swedish proposal (see document SCNL/9/INF.5, pp. 5–8). At the ninth session, the Standing Committee
requested the Secretariat to prepare a new draft convention, which was presented at the fourth meeting of the Intersessional
Working Group and became known as the “collective State contributions draft” (see document IWG.4/INF.4, Annex I). The
“levy draft” and the “pool draft” were finally removed from the documentation at the eleventh session (see document SCNL/11/
INF.5, p. 6). As for the new “collective State contributions” draft, it will be explained later that this was finally merged with an
alternative US proposal and became the basis for the present Convention on Supplementary Compensation: see footnote 208.


203 See Section 2.4.2 of these explanatory texts.
204 The idea was put forward in a “non-paper” (document SCNL/8/6) presented by the United States of America at the


eighth session (see document SCNL/8/INF. 4, pp. 4 and 104–108).
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whereby the international funds should be used, in part, to compensate transboundary damage only and, in part, to
compensate damage suffered both inside and outside the territory of the Installation State.205


3.3. The “free standing” character of the Convention 


3.3.1. The relation of the new Convention with the conventions on civil liability for nuclear damage


As was pointed out in Section 3.2 of these explanatory texts, the original idea within the Standing Committee
was to elaborate a convention supplementary to both the Paris Convention and the Vienna Convention and open
only to States party to either one of those conventions. It soon became clear, however, that not all nuclear States
were prepared to amend their national legislation in order to comply with all the principles of international nuclear
liability embodied in those conventions.206 


Reference was made, in particular, to the legislation of the United States of America, based on the 1957 Price–
Anderson Act, which created the world’s first national regime of nuclear liability. That legislation, instead of
“channelling” liability exclusively to the operator (so-called “legal channelling”), envisages a system of “omnibus”
coverage for any person who may be liable for nuclear damage under the general law of torts (so-called “economic
channelling”).207 


At the same time, the participation of the United States of America in the future regime was deemed essential
in order to ensure the availability of sufficient funds for supplementary compensation. Consequently, it was
eventually decided to elaborate a convention open not only to the States party to either the Paris Convention or the
Vienna Convention but also to the States party to neither convention, provided that their legislation conforms to
certain basic principles of nuclear liability; moreover, it was also decided to insert in the Convention a so-called
“grandfather clause”, in order to allow the United States of America to participate in the regime without changing
its national legislation.208


The Preamble to the 1997 Convention on Supplementary Compensation makes it clear that the purpose of the
new Convention is the establishment of a worldwide liability regime “to supplement and enhance” measures
provided not only in the Vienna Convention and in the Paris Convention, but also in national legislation “consistent
with the principles of these Conventions”. For this reason, the Convention sets out specific provisions on civil


205 See Section 3.7 of these explanatory texts.
206 It was pointed out in Section 1.2 of these explanatory texts that the 1963 Vienna Convention is silent on the question of


permissible reservations, and that a reservation purporting to exclude the application of one of the basic principles of nuclear
liability could probably be deemed to be incompatible with the object and purpose of the Convention. At the second session of
the Working Group on Liability for Nuclear Damage, the view was expressed that “the inclusion of a reservation clause in the
Vienna Convention should be considered so as to afford more States the opportunity to become party to it” (see document NL/
2/4, p. 6). However, “no views” were expressed on the issue at the first session of the Standing Committee, and the issue was no
longer discussed (see document SCNL/1/INF.4, p. 14). On the other hand, the question of reservations to the Vienna Convention
was touched upon by the US proposal, which will be referred to in the following footnote.


207 The suggestion to further study “the concurrent or alternative use of economic channelling along with legal channelling
as a means of guaranteeing the set amount of financial cover” was made by “one delegation” at the very first session of the
Standing Committee (see document SCNL/1/INF.4, p. 8). During the first meeting of the Intersessional Working Group, the
United States of America put forward a specific proposal concerning economic channelling (see document IWG.1, Attachment).
The US proposal remained in the Committee’s documentation for a long time without being discussed, in part due to a desire to
postpone the discussion on the part of the US delegation itself pending further information on a survey being undertaken in the
United States of America on the application of strict liability in State law. The proposal was removed from the Committee’s docu-
mentation at the tenth session without giving rise to specific amendments to the Vienna Convention. In fact, the US delegation
came to the conclusion that “a revised Vienna Convention is not expected to be either a universal instrument which attracts the
adherence of all important countries or a source of sufficient compensation which a majority of countries can accept” (see
document IWG/4/4); from then on, it concentrated on its new draft convention on supplementary compensation (the “umbrella
draft”), which will be referred to in the following footnote.
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liability for nuclear damage in an Annex thereto, and Article II.3 states that the Annex constitutes an integral part
of the Convention. Article II.1 states that the purpose of the Convention is to supplement the system of compen-
sation provided pursuant to national law which: (a) implements the Paris Convention or the Vienna Convention; or
(b) complies with the provisions of the Annex. Although, under Article XVII, the Convention is open for signature
on the part of “all” States until it enters into force, Articles XVIII and XIX make it clear that instruments of ratifi-
cation, acceptance or approval, as well as instruments of accession, shall be accepted only on the part of States party
to either the Vienna Convention or the Paris Conventions or of States declaring that their national law complies
with the provisions of the Annex.209


Moreover, the Preamble “recognizes” that “such a worldwide liability regime would encourage regional and
global co-operation to promote a higher level of nuclear safety in accordance with the principles of international
partnership and solidarity”. In this respect, Articles XVIII and XIX specify that a State having on its territory a
nuclear installation as defined in the Convention on Nuclear Safety of 17 June 1994 will have to be a Party to that
Convention before it can ratify, or accede to, the Convention on Supplementary Compensation.


3.3.2. The principles of nuclear liability embodied in the Annex


A cursory glance at the liability provisions contained in the Annex to the Convention on Supplementary
Compensation makes it clear that these are based on the general principles common to both the Vienna Convention
and the Paris Convention. The Annex provides, in particular, for: “absolute” and exclusive liability of the operator
of a nuclear installation (Article 3); limitation of liability in amount and/or of liability cover by insurance or other
financial security (Articles 4 and 5); limitation of liability in time (Article 9).


These principles have been extensively examined in Sections 1 and 2 of these explanatory texts and there
seems to be no need here to examine the provisions of the Annex in any great detail; in fact, most of these provisions
are based on corresponding provisions in the Vienna Convention.210 There is, however, an important exception
which deserves to be mentioned. Unlike the Vienna Convention, the Annex contains specific provisions relating to
“carriage”, which are based, in part, on corresponding provisions in the Paris Convention.211


208 A detailed proposal in the form of a new draft convention (document IWG/4/4) was presented by the United States of
America at the fourth meeting of the Intersessional Working Group (see document IWG.4/INF.4, pp. 37 ff) and became known as
the “umbrella draft”. This “umbrella draft” soon became the centre of negotiations, together with the “collective State contribu-
tions draft” which was referred to in footnote 202. The prevailing view within the Standing Committee was that the two drafts
were not mutually exclusive and, after an informal drafting meeting which took place in May 1995, a decision to merge the two
drafts in a single “merged draft”, containing the “grandfather clause”, was taken at the twelfth session (see document SCNL/12/
INF.6, pp. 2–5 and 44 ff. A new draft convention (the “September draft”), which first had an Annex setting forth the principles of
nuclear liability for States not party to either the Vienna or the Paris Convention, emerged from another informal meeting which
took place in September 1995, and was adopted at the thirteenth session (see document SCNL/13/INF.3, pp. 17 ff). On the basis
of this “September draft”, the Convention on Supplementary Compensation was eventually adopted.


209 Under Articles XVIII and XIX, each Contracting Party is required to provide the Depositary with a copy, in one of the
official languages of the United Nations, of the provisions of its national law. Copies of such provisions are to be circulated by the
Depositary to all other Contracting Parties.


210 This was made explicit when the “September draft”, which first had an Annex setting forth the principles of civil liability
to be inserted in the legislation of States not party to either the Vienna Convention or the Paris Convention, became the basis for
negotiations within the Standing Committee (see document SCNL/13/INF.3, p. 3).


211 See Article 7(d) to (f) of the Paris Convention.
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Article 6.1 states that, “with respect to a nuclear incident during carriage, the maximum amount of liability of
the operator shall be governed by the national law of the Installation State”. This appears to be a mere restatement
of the rule embodied in Article 4.3, whereby the liability amounts established by the Installation State apply
“wherever the nuclear incident occurs”; this rule can also be found in Article V.3 of the 1997 Vienna Convention. On
the other hand, the other two paragraphs of Article 6 have no corresponding provisions in the Vienna Convention,
and it is difficult to understand why they were not inserted in the 1997 amending Protocol also.212


Article 6.2 provides that a Contracting Party may subject the carriage of nuclear material through its territory
to the condition that the maximum amount of liability of the foreign operator concerned be increased if it considers
that such amount does not adequately cover the risks involved. However, the maximum amount thus increased,
which applies only to incidents occurring in the territory of the State being transited, cannot exceed the maximum
amount of liability of operators of nuclear installations situated in the territory of that State.


Moreover, paragraph 3 excludes the application of paragraph 2 in two cases: the first relates to “carriage by sea
where, under international law, there is a right of entry in cases of urgent distress into ports of a Contracting Party or
a right of innocent passage through its territory”;213 the second relates to “carriage by air where, by agreement or
under international law, there is a right to fly over or land on the territory of a Contracting Party”. It is thus made
clear that, whereas the special international regime of nuclear liability per se affords no right to enter the territory of
a Contracting Party, in cases where there is such a right under general international law or under other international
conventions, the transit of nuclear material can be made subject to no special condition.


Apart from Article 6, the Annex’s provisions appear to be, from a general point of view, rather less detailed
than the provisions of either the Paris Convention or the Vienna Convention, thus leaving a greater discretion to
national law. It seems important to point out, in particular, that not all the improvements of the nuclear liability
regime which are embodied in the 1997 Protocol to Amend the Vienna Convention have been incorporated in the
Annex.


In particular, the list of nuclear installations covered, which can be found in Article 1.1(b) of the Annex, is
based on the corresponding provision of the 1963 Vienna Convention, and there is no possibility for the Board of
Governors of the IAEA to include other types of installations.214 Secondly, there is no provision in the Annex on the
coverage of nuclear damage “wherever suffered”;215 as will be explained in Section 3.5.3 of these explanatory texts,
the Convention on Supplementary Compensation leaves an Annex State free to exclude damage suffered in non-
Contracting States, irrespective of whether or not these States have a nuclear installation in their territory. Thirdly,
Article 3.5(b) of the Annex, like the corresponding provision in the unrevised Vienna Convention, excludes the
operator’s liability for damage caused by a nuclear incident directly due to a grave natural disaster of an exceptional
character, unless the law of the Installation State provides to the contrary.216 Fourthly, Article 9 of the Annex, like
the corresponding provision in the unrevised Vienna Convention, provides for a general ten-year period of


212 It is significant, in this respect, that some delegations wanted to insert these provisions in the main body of the Conven-
tion rather than in the Annex; in fact, this would have made them applicable to all States, including Parties to the Vienna Conven-
tion, wishing to join the Convention on Supplementary Compensation. It was pointed out at the time that the best way to achieve
“equality with the Vienna Convention and Paris Convention” was to retain the text in the Annex and at the same time insert the
provisions in the Protocol to amend the Vienna Convention also (see document SCNL/13/INF.3, pp. 14–15 and 53). However,
when a final decision was made to retain these provisions in the Annex, no corresponding provisions were in fact inserted in the
1997 Protocol, nor were any reasons given for that (see document SCNL/14/INF.5, p. 32).


213 In this context, the term “territory”, which is also employed in Article 7(f)(i) of the Paris Convention, clearly refers to a
Contracting Party’s maritime territory, i.e. to its internal and territorial waters. In the case of a so-called “Archipelagic State”, a
Contracting Party’s maritime “territory” would also include its “archipelagic waters” if archipelagic baselines have been drawn in
accordance with Article 47 of the 1982 United Nations Convention on the Law of the Sea. A right of innocent passage only exists
in a State’s internal waters in exceptional situations, whereas it exists as a rule in a State’s territorial sea and in an archipelagic
State’s archipelagic waters.


214 In this respect, see Section 2.2.2 of these explanatory texts. See also Section 2.5.2 of these explanatory texts.
215 In this respect, see Section 2.2.3 of these explanatory texts.
216 In this respect, see Section 2.5 of these explanatory texts.
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extinction for rights of compensation, and does not provide for a longer period for rights relating to loss of life and
personal injury;217 on the other hand, Article 9.2, like the unrevised Vienna Convention, provides for a separate
twenty-year period of extinction for rights relating to damage caused by an incident involving nuclear material
which has been stolen, lost, jettisoned or abandoned.218 Finally, no mandatory provision is made in the Annex for
giving priority in the distribution of compensation to claims in respect of loss of life or personal injury.219


The greater discretion which the Annex leaves to national law can be explained by a desire on the part of the
drafters of the Convention on Supplementary Compensation to permit universal adherence thereto; in order to
provide a linkage among countries with different liability regimes, it was thought desirable to set forth the
“minimum basic criteria that should characterize any domestic or international nuclear liability system”.220 The
desire to permit universal adherence is also at the basis of the “grandfather clause”.


3.3.3. The “grandfather clause”


The Annex also provides for exclusive liability of the operator of the nuclear installation (Article 3.9 and 10).
However, it was mentioned earlier that, in order to allow for the participation of the United States of America
without changing its legislation, which is based on the concept of “economic”, as opposed to “legal”, channelling of
nuclear liability, a so-called “grandfather clause” was inserted in the Annex (Article 2). In respect of this “grand-
father clause”, it must be pointed out that, although the clause uses language potentially applicable to other States,
in practice it is intended to apply to the United States of America only;221 in fact, the clause refers to a State whose
national law contained certain provisions on 1 January 1995, and the United States of America appears to be the
only State whose legislation contained those provisions on that date.


Under Article 2.1, the national law of a Contracting Party is deemed to be in conformity with the provisions of
Articles 3, 4, 5 and 7 of the Annex if, on 1 January 1995, it contained provisions that: (a) provide for strict liability for
substantial off-site nuclear damage; (b) require the indemnification of any person other than the operator liable in
so far as that person is liable to pay compensation; (c) ensure the availability for such indemnification of at least
1000 million SDRs in respect of a civil nuclear power plant and at least 300 million SDRs in respect of other civil
nuclear installations. 


217 In this respect, see Section 2.6 of these explanatory texts. It may be interesting to recall that the US “umbrella draft” did
provide for a thirty year extinction (or prescription) period in respect of loss of life or personal injury (see document SCNL/IWG/
4/INF.4, p. 43). The “merged draft” had alternative provisions on this issue, one of which was based on the corresponding
proposal to amend the Vienna Convention (see document SCNL/12/INF.6). When the “September draft” became the basis of
negotiations, a footnote to the provision relating to the period of extinction made it clear that the provision was based on
Article VI of the 1963 Vienna Convention, but added that “some experts preferred that provisions on time limits based on the
provisions in the Basic Text for revision of the Vienna Convention be inserted in the main body of the convention on supplemen-
tary funding” (see document SCNL/13/INF.3, p. 15 and 55–56). However, at the fourteenth session the Drafting Committee
deleted the footnote with little discussion of the issue (see document SCNL/14/INF.5, p. 32).


218 In this respect also, see Section 2.6 of these explanatory texts.
219 In this respect, see Section 2.7 of these explanatory texts. Article 9.4 of the Annex does provide that the national law of


a Contracting Party “shall contain provisions for the equitable and timely satisfaction of claims for loss of life or personal injury
filed within ten years from the date of the nuclear incident”. But this provision leaves considerable more discretion to national
law than the corresponding provision in the Protocol to Amend the Vienna Convention; moreover, it only applies “if the national
law of a Contracting Party provides for a period of extinction or prescription greater than ten years from the date of a nuclear
incident”. It must be pointed out, in this latter respect, that the possibility for the “law of the competent court” to provide for a
period of extinction or extinction longer than ten years is only envisaged by Article 9.2 if, under the “law of the Installation
State”, the operator’s liability is covered by insurance (or other financial security) or by State funds for such longer period.


220 See the explanatory note preceding the original “umbrella draft” presented by the United States of America
(document IWG/4/4).


221 When the “grandfather clause” first appeared in the context of the “merged draft”, it was explicitly “agreed” within the
Drafting Committee that “the formulation should be specifically drafted to take account of the United States Price Anderson
Act”, and, on this basis, “no objections” were raised against its inclusion in the draft (see document SCNL/12/INF.6, p. 12).
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On the basis of this clause, the United States of America is allowed to derogate from the provisions of the
Annex relating to the operator’s liability (Article 3), the liability amounts (Article 4), the financial security which
the operator is required to have and maintain (Article 5), and the liability of more than one operator (Article 7).
Moreover, under Article 2.2 and 3, the “grandfather clause” allows the United States of America to apply a
definition of “nuclear damage” wider than the one set forth in Article I.1(f) of the Convention,222 as well as a specific
definition of “nuclear installation”.223


It must be pointed out, however, that while the Price–Anderson Act covers all nuclear incidents occurring
within the United States of America, it only covers a nuclear incident outside the United States of America if the
incident results from an activity on behalf of the US Department of Energy involving material owned by the United
States of America or the incident results from an activity covered by a licence issued by the US Nuclear Regulatory
Commission. Thus, it does not cover all incidents in respect of which the US courts might have jurisdiction under the
Convention on Supplementary Compensation.


Article 2.4 of the Annex states that “where that national law of a Contracting Party which is in compliance with
paragraph 1 of this Article does not apply to a nuclear incident which occurs outside the territory of that Contracting
Party, but over which the courts of that Contracting Party have jurisdiction pursuant to Article XIII of this
Convention, Articles 3 to 11 of the Annex shall apply and prevail over any inconsistent provisions of the applicable
national law”.224 It is thus made clear that the “grandfather clause” only applies in so far as the Price–Anderson Act
applies; in other situations where US courts might have jurisdiction under the Convention, these courts would have
to apply the self-executing provisions of the Annex, including those relating to “legal channelling”.225 


3.4. The need for implementing legislation


As was pointed out in Section 3.3.1 of these explanatory texts, the Convention on Supplementary Compen-
sation is open to all States party to either the Paris Convention or the Vienna Convention. In Article I(a) and (b) of
the Convention, both the “Vienna Convention” and the “Paris Convention” are defined as including “any
amendment thereto” which may be in force for a State Party.226 Thus, as far as the Vienna Convention is concerned,
both the States party to the 1997 amending Protocol and those party to the unamended 1963 Convention only may
ratify, or accede to, the Convention on Supplementary Compensation. 


The new Convention is thus based on the assumption that a worldwide system of supplementary compensation
for nuclear damage must, to some extent, coexist with different national liability regimes. More specifically, the
drafters of the Convention felt that, apart from the “grandfather clause”, the basic principles of nuclear liability have
to be the same for all States; but harmonization of the legal details was considered to be more appropriate at the


222 On this question, see Section 3.5.4 of these explanatory texts.
223 Under Article 2.3, “nuclear installation” means: (a) any “civil nuclear reactor” other than one with which a means of sea


or air transport is equipped for use as a source of power; (b) any “civil facility” for processing, reprocessing or storing irradiated
nuclear fuel or radioactive products or waste; (c) any “other civil facility” for processing, reprocessing or storing nuclear material
unless the Contracting Party determines that the small extent of the risks involved warrants its exclusion. For the purposes of
Article 2.3(b), facilities for processing, reprocessing or storing radioactive products or waste are only included if such products or
waste: (1) result from the reprocessing of irradiated nuclear fuel and contain significant amounts of fission products; or (2)
contain elements that have an atomic number greater than 92 in concentrations greater than 10 nanocuries per gram. These facil-
ities handle highly radioactive material with significant potential for widespread serious consequences if released.


224 This paragraph did not appear in the original version of the “grandfather clause” and was only inserted at the Diplo-
matic Conference on the basis of a proposal by the United States of America itself (document NL/DC/L.23), as revised by a
proposal by Australia (document NL/DC/L.32).


225 On the question of which is the applicable base convention in the event of an incident involving nuclear material in the
course of transport, see Section 3.10.1 of these explanatory texts.


226 The 1988 Joint Protocol Relating to the Application of the Vienna Convention and the Paris Convention, which was
referred to in Section 1.5 of these explanatory texts, is also open to States party to different versions of the two conventions (see
Articles I, VI and IX of the Joint Protocol).
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regional level and inconsistent with an international nuclear liability regime that aimed at achieving broad
adherence on a global basis. As was pointed out in Section 3.3.2 of these explanatory texts, this is also confirmed by
the fact that the provisions of the Annex are largely based on the unamended version of the Vienna Convention.


This coexistence of different liability regimes is, however, only accepted to a certain extent. Some basic
requirements for joining the Convention on Supplementary Compensation are in fact not contained in the Annex,
but rather in the main body of the Convention and, as a result, they have to be complied with by all States wishing to
ratify, or accede to, the Convention. More specifically, all Contracting Parties, irrespective of whether they are party
to the Paris Convention, the Vienna Convention, any amendment thereto, or no convention at all, will be required
to adopt minimum limits of compensation of nuclear damage at the national level (Article III), as well as uniform
rules on jurisdiction (Article XIII). Moreover, some degree of harmonization in the definition of nuclear damage is
also required by the new Convention (Article I(f)). In so far as these provisions are not self-executing, they will need
implementing legislation even if they have been directly incorporated within the domestic law of a Contracting
Party.227


Apart from these requirements, a State party to either the Paris Convention or the Vienna Convention,
whatever version is in force for it, will not need to change its domestic legislation on nuclear liability in any other
respect in order to join the Convention on Supplementary Compensation, and will only be required to implement
the specific obligations relating to supplementary compensation. On the other hand, a State party to neither the
Paris Convention nor the Vienna Convention will also be required to conform its domestic law to the provisions on
nuclear liability contained in the Annex to the Convention on Supplementary Compensation.


Like the States party to either the Vienna Convention or the Paris Convention in respect of the liability
provisions contained therein, the States party to neither convention can choose between the mere incorporation of
the Annex provisions in their domestic legal system, thus allowing for the direct application of those provisions which
are self-executing, and the adoption of legislation specifically implementing those provisions.228 Indeed, the
Contracting Parties’ intent to consider most of the Annex provisions as self-executing if, in accordance with constitu-
tional requirements, they are incorporated in a State’s domestic legal order is reflected in the Chapeu of the Annex
itself, whose first sentence states that “a Contracting Party which is not a Party to any of the Conventions mentioned
in Article I(a) or (b) of this Convention shall ensure that its national legislation is consistent with the provisions laid
down in this Annex, insofar as those provisions are not directly applicable within that Contracting Party”.229


On the other hand, not all of the Annex’s provisions can be regarded as self-executing; in fact, like the Paris
Convention and the Vienna Convention, the Annex leaves some discretion to national law. Moreover, the special
situation of the non-nuclear States has to be taken into account in this context. In fact, the Annex Chapeau has a
second sentence to the effect that “a Contracting Party having no nuclear installation on its territory is required to
have only that legislation which is necessary to enable such a Party to give effect to its obligations under this
Convention”.230


It is important to underline, first of all, that the second sentence in the Annex Chapeau refers to obligations
under the “Convention” and not just to the provisions laid down in the Annex itself. In fact, it follows from what was
said earlier that non-nuclear States, like all other States wishing to join the Convention on Supplementary Compen-
sation, would have to implement, in addition to the specific obligations relating to supplementary compensation,
those provisions relating to nuclear liability which are contained in the main body of the Convention. In particular,
there is no doubt that they would have to implement Article XIII, relating to jurisdiction, and Article I(f), relating
to the definition of nuclear damage. In so far as these provisions are not self-executing, they will need implementing
legislation on the part of a Contracting Party, nuclear or non-nuclear, even if they have been incorporated within its
domestic law.231


227 On the meaning of “incorporation” and of “self-executing” see the following footnote. As for the self-executing
character of the provisions referred to in the text, all of these issues will be examined in greater detail in the following sections. It
will result from that examination that, whereas the provisions relating to jurisdiction can in part be considered as self-executing,
those relating to the national compensation amount and to the definition of nuclear damage require implementing legislation in
so far as domestic law is not already consistent with them.
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On the other hand, Article III, in so far as it relates to the minimum national compensation amount, makes
explicit reference to those Contracting Parties which are considered to be “Installation States” within the meaning
of Article I(e). This provision defines an “Installation State”, in relation to a nuclear installation, as “the Contracting
Party within whose territory that installation is situated or, if it is not situated within the territory of any State, the
Contracting Party by which or under the authority of which the nuclear installation is operated”. Therefore, a
Contracting Party “having no nuclear installation on its territory” is clearly in no position to give effect to the
obligation under Article III.1(a), unless that State operates, or has authorized the operation of, a nuclear installation
not situated within the territory of any other Contracting Party to the Convention on Supplementary Compensation.


228 As was pointed out in Section 1.2, this is not the place to discuss the relationship between international and domestic
law either from a general point of view or in respect of the specific question of the application of treaties in a Contracting Party’s
domestic legal system. However, since the same terms are sometimes used with a different meaning, it was there clarified that in
these explanatory texts the term “incorporation” is used to denote the legal operation by which an international treaty can be
considered as part of a State’s domestic law; the term “self-executing” is used to denote the possibility for the provisions of a
treaty, once incorporated in a Contracting Party’s legal system, to be applied by domestic courts or, more generally, domestic law
applying officials, without the need for implementing legislation. 


It seems useful to add here that in some legal systems, such as the English system (and the system in other British Common-
wealth States), treaties are not incorporated and require an enabling Act of Parliament in so far as they affect private rights or
liabilities, result in charge of public funds, or require modification of the common law or statute for their enforcement in the
courts; in these systems, the distinction between self-executing and non-self-executing provisions has no practical value, since
implementing legislation is required irrespective of the character of the particular treaty rules and the implementing statute,
rather than the treaty itself, will be given effect by domestic courts. In other legal systems, however, such as the system in the
United States of America, treaties are automatically incorporated by virtue of a constitutional provision and, to the extent that
they, or particular provisions thereof, are found to be self-executing, they can be directly applied by domestic courts without the
need for implementing legislation. The same holds true for those legal systems, such as the Italian system, which take a middle
course consisting in the adoption of ad hoc legislative provisions incorporating individual treaties in the domestic legal order;
domestic courts are thus allowed to directly apply those treaties in so far as their provisions are held to be self-executing. Once a
treaty has been incorporated in a State’s domestic legal system, the question of whether or not that treaty, or a particular
provision thereof, can be considered as self-executing is usually left to be determined by domestic courts or, more generally, by
domestic law applying officials; without going into unnecessary details, it sometimes happens that a treaty, or a particular treaty
provision, is held to be self-executing within the domestic legal order of one Contracting Party whereas in another Contracting
Party domestic courts or other law-applying officials are not prepared to apply that same treaty or treaty provision in the absence
of implementing legislation. However, the intent of the Parties to the treaty is usually taken into account.


229 This qualification was added at the Diplomatic Conference on the basis of a number of proposals aimed at meeting the
concerns of non-nuclear States wishing to join the Convention on Supplementary Compensation (see documents NL/DC/L.27
(United States of America, together with Australia, Austria, New Zealand and Sweden); NL/DC/L.30 (United States of
America)). These proposals also resulted in the addition of a second sentence to the Chapeau, which will be referred to shortly in
the text. But, as far as the first sentence of the Chapeau is concerned, there can be no doubt that this applies equally to both
nuclear and non-nuclear States wishing to join the Convention. As was pointed out in document NL/DC/L.27, “many countries
may wish to regard the Annex or parts thereof as self-executing in order to avoid the need to pass duplicative national legislation
in order to give them effect”. The same could be said in respect of most of the provisions in either the Paris Convention or the
Vienna Convention.


230 As was alluded to in the preceding footnote, the second sentence was added to the Annex Chapeau at the Diplomatic
Conference. A proposal to this effect was put forward by New Zealand (see document NL/DC/L.24). As a result of the setting up
of a specific Working Group on the Annex Chapeau, this proposal was merged with the proposals intended to qualify the first
sentence of the Chapeau, which were referred to in a preceding footnote (see document NL/DC/L.31). It may be interesting to
add that New Zealand had also proposed the adoption of a resolution of the Conference, whereby the Conference would not only
have “agreed” that non-nuclear States were only required to have in place legislation consistent with the provisions applicable to
them, but would have also “invited” the Secretariat of the IAEA to prepare and distribute either model legislation for such States
or appropriate guidelines. However, the Diplomatic Conference did not adopt any resolution.


231 As was pointed out in footnote 227, the question of whether or not these provisions can be regarded as self-executing
will be examined in greater detail in the following sections.
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As far as the provisions of the Annex are concerned, it must be pointed out that the courts of a non-nuclear
State will only have jurisdiction under the Convention on Supplementary Compensation in the event of an incident
involving nuclear material in the course of transport and causing nuclear damage for which the operator of a nuclear
installation situated in the territory of another Contracting Party is liable; given the free-standing character of the
Convention on Supplementary Compensation, that operator may be liable under the law of the Installation State
incorporating or implementing the Vienna Convention, the Paris Convention or the Annex itself. Consequently, the
question of whether or not a non-nuclear State, like any other Annex State, is to apply the self-executing provisions
of the Annex, either by allowing for their direct application within its municipal legal order or by adopting specific
implementing legislation, depends on the answer to the question of which is the applicable base convention and,
consequently, the applicable law, in cases where the State whose courts have jurisdiction is different from the Instal-
lation State. This question will be addressed in Section 3.10.1 of these explanatory texts. It can be anticipated here
that, if the applicable convention is the one in force for the State whose courts have jurisdiction, as opposed to the
one in force for the Installation State, then a non-nuclear Annex State would have to apply all of the self-executing
provisions of the Annex.


As for those Annex provisions which are not self-executing, it must be pointed out that only in a very few
instances does the Annex impose on Contracting Parties specific obligations which are clearly not self-executing and
which need to be implemented in their domestic legal order. In all such instances, obligations are exclusively
imposed on those Contracting Parties which can be considered as “Installation States” under the definition referred
to above.232 In cases where the courts of a non-nuclear Contracting Party have jurisdiction under Article XIII of the
Convention, these courts would, of course, be expected to give effect to the law of the Installation State
implementing these provisions.


In most cases, the non-self-executing provisions of the Annex merely give the Contracting Parties the faculty
to adopt specific provisions in their domestic legislation, which, if in fact adopted, would complement, and
sometimes derogate from,233 the self-executing provisions of the Annex; in such cases, there is no need for a
Contracting Party, nuclear or non-nuclear, to pass specific legislation if it does not wish to have such provisions, or if
it already has them, in its domestic law. 


It must be pointed out, in this respect also, that some of the Annex’s provisions exclusively give this faculty to
the “Installation State”, its “legislation” or its “law”;234 in cases where the Installation State has in fact exercised this
faculty, the courts of a non-nuclear State having jurisdiction under Article XIII of the Convention would again be
expected to give effect to the law of that State.235 In other cases, however, a general reference is made to a
“Contracting Party”,236 to “national law”237 or to “the law of the competent court”,238 thus giving each Annex State,
including a non-nuclear State, the faculty to complement, or derogate from, the Annex’s provisions;239 in these cases,
it is for each Contracting Party, nuclear or non-nuclear, to decide whether or not it is in its interest to exercise this
faculty.


232 Reference can be made, in particular, to Article 1.1(d), whereby “operator”, in relation to a nuclear installation, means
the person “designated or recognized by the Installation State as the operator of that installation” and to Article 5, whereby the
Installation State is to specify the amount, type and terms of the insurance or other financial security which the operator is
required to have and maintain.


233 In some instances, the Annex, just like the Vienna Convention and the Paris Convention, states that a specific rule
applies unless otherwise provided by the applicable national law (e.g. Article 3.5(b), 7(c) and 9). In these instances, national law
is allowed to derogate from an otherwise applicable rule.


234 See, in particular: Article 1.1(b) and 1.2; Article 3.2 and 3.5(b); Article 4.1 and 4.2; Article 5.1(a) and 5.1 (b); Article 7.1
and 7.4; Article 9.1.


235 With respect to the maximum amount of the operator’s liability, see explicitly Article 4.3 and Article 6.1.
236 See, in particular, Article 6.2.
237 See, in particular, Article 3.6, 7(c) and 9; Article 9.4; Article 10.
238 See, in particular, Article 9.3; Article 11.
239 On the ambiguities created by inconsistent references to “national law” or to “the law of the competent court”, see


Section 3.10.2 of these explanatory texts.
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3.5. The scope of application of the Convention


3.5.1. Supplementary compensation and rights under general international law


Article XV states that the Convention on Supplementary Compensation “shall not affect the rights and
obligations of a Contracting Party under the general rules of public international law”.240 This provision is based on
the amended Article XVIII in the 1997 Vienna Convention, which, as was pointed out in Section 2.2 of these
explanatory texts, leaves the issues of State liability for nuclear damage outside the scope of the Convention. Of
course, both the 1997 Vienna Convention and the Convention on Supplementary Compensation do recognize that
the Installation State is obliged to ensure compensation of nuclear damage up to a certain amount by providing public
funds, either as cover of the operator’s liability or as supplementary compensation, to the extent that the operator’s
liability is fixed at a lower level and/or is not entirely covered by insurance or other financial security. But the question
of whether or not the Installation State has additional obligations under the general rules of international law is left
entirely open by both the 1997 Vienna Convention and the Convention on Supplementary Compensation.


3.5.2. Installations covered


The Convention on Supplementary Compensation is not intended to apply to nuclear damage caused by
incidents in, or in connection with, military installations. Article II.2 makes it very clear that the Convention
exclusively applies to “nuclear damage for which an operator of a nuclear installation used for peaceful purposes
situated in the territory of a Contracting Party is liable”.


Moreover, in view of the free-standing character of the Convention, Article II.1 also makes it clear that the
operator may be liable under domestic law which “implements” either the Paris Convention or the Vienna
Convention or “complies with” the provisions of the Annex. The Convention does not itself specify which installa-
tions are covered by the regime of supplementary compensation; whether or not an installation is covered depends
entirely on the scope of the applicable civil liability convention or, in the case of an “Annex operator”, on the scope
of the Annex.


In respect of the scope of the Vienna Convention, reference can be made to Section 2.2.2 of these explanatory
texts.241 As for the scope of the Annex provisions, it was pointed out in Section 3.3.2 of these explanatory texts that
the list of nuclear installations covered is based on the corresponding list in the unamended 1963 Vienna
Convention. Article 1.1(b) of the Annex defines “nuclear installation” as including: (i) any nuclear reactor other
than one with which a means of sea or air transport is equipped for use as a source of power, whether for propulsion
thereof or for any other purpose; (ii) any factory using nuclear fuel for the production of nuclear material, or any
factory for the processing of nuclear material, including any factory for the reprocessing of irradiated nuclear fuel;
and (iii) any facility where nuclear material is stored, other than storage incidental to carriage.242


Like the amended 1997 Vienna Convention and the Paris Convention243, Article 1.2(a) of the Annex envisages
the possibility to exclude low risk installations; more particularly, as in the 1997 Vienna Convention, that possibility
is given to the Installation State, but only if criteria for such exclusion have been established by the Board of


240 A provision to that effect did not appear in either the “collective State contributions draft” or the “umbrella draft” (see
document IWG/4/INF.4, pp. 9 ff and 39 ff). It first appeared as Article X of the “merged draft” (see document SCNL/12/INF.6,
p. 67). A corresponding Article was also inserted in the “September draft” on the basis of a proposal by Italy (see document
SCNL/13/INF.3, pp. 12 and 35).


241 In respect of the Paris Convention, see Article 1(a)(ii), which, however, will be amended by the 2004 Protocol.
242 Article 1.1(b) envisages the possibility for the Installation State to determine that several nuclear installations of one


operator which are located at the same site shall be considered as a single nuclear installation.
243 See Article 1(b) of the Paris Convention.
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Governors of the IAEA.244 On the other hand, unlike the Paris Convention245 and the amended 1997 Vienna
Convention, the Annex does not envisage the possibility for a competent international body to decide the inclusion
of additional types of installations.246 


3.5.3. Geographical scope


The Convention on Supplementary Compensation says nothing as to the place of a nuclear incident; in this
respect also, its scope of application entirely depends on the scope of the applicable civil liability convention or, in
the case of an “Annex operator”, on the scope of the Annex. Thus, there can be no doubt that the Convention
applies if the incident causing damage occurs in an installation situated in the territory of a Contracting Party,
irrespective of whether the operator is liable under the Vienna Convention, the Paris Convention or the Annex.
However, doubts may arise if the incident occurs in the course of transport of nuclear material; depending on the
scope of the applicable nuclear liability regime, the Convention may or may not apply.


As was pointed out in Section 2.2.3 of these explanatory texts, the Vienna Convention applies to nuclear
incidents occurring outside the territory of Contracting Parties, provided that the operator of a nuclear installation
situated in such territory is liable under the Convention.247 The same can be said in respect of the national law imple-
menting the Annex to the Convention on Supplementary Compensation.248 On the other hand, it was pointed out in
Section 1.2 of these explanatory texts that the Paris Convention expressly states that it does not apply to nuclear
incidents occurring in the territory of non-Contracting States, unless otherwise provided by the law of the Instal-
lation State; this means that the operator is liable under the Paris Convention if an incident occurs on the high seas,
or in other maritime areas which cannot be considered as part of a non-Contracting State’s territory, but he may not
be liable if the incident occurs in the territory, or in the territorial sea, of a non-Contracting State. However, already


244 Article 2.2(b) relates to the exclusion of small quantities of nuclear material and is based, in its turn, on a corresponding
provision in both the unamended and the amended version of the Vienna Convention


245 See Article 1(a)(ii) of the Paris Convention.
246 The “merged draft” had a definition of nuclear installation, based on the original US proposal, which allowed the


inclusion of “any other facility designated by a Contracting Party as a nuclear installation” (see document SCNL/12/INF.6, p. 47).
When the “September draft” became the basis of negotiations within the Standing Committee, a proposal to replace the defini-
tion therein contained with the definition in the “merged draft” did not receive “sufficient support”; it was eventually decided to
insert in the Annex those provisions from the proposed amendments to the Vienna Convention which allow for the exclusion of
low-risk installations, but not those which allow for the inclusion of additional types of installations (see document SCNL/13/
INF.3, p. 13).


247 This can happen, first of all, when nuclear material is sent from the operator of an installation situated in the territory of
a State Party to the operator of an installation situated in the territory of another State Party; under Article II.1(b)(i)–(ii) and
(c)(i)-(ii) of the Vienna Convention, either the sending operator or the receiving operator is held liable in that case. Moreover,
the Vienna Convention also applies when nuclear material is sent from the operator of an installation situated in territory of a
State Party to a person within the territory of a non-party State, or in the opposite situation where a person within a non-party
State sends nuclear material to the operator of an installation situated in a State Party; under Article II.(b)(iv) and (c)(iv) of the
Vienna Convention, the operator remains liable, in the first instance, until the material has been unloaded from the means of
transport by which it arrived in the territory of the non-party State, whereas, in the second instance, he becomes liable as soon as
the material has been loaded for transport. 


248 Article 3.1 of the Annex contains provisions identical with those of Article II.1 of the Vienna Convention. However, for
the purposes of the Annex, all States party to the Convention on Supplementary Compensation are to be considered as
Contracting Parties. The operator of an “Annex State” may, therefore, be liable under national legislation where the nuclear
incident occurs in the course of transport of nuclear material to or from an installation situated in the territory of another State
Party to the Convention on Supplementary Compensation (irrespective of whether that State is a party to the Vienna Conven-
tion, a party to the Paris Convention or another party to the Annex). Moreover, he may also be liable if the incident occurs in the
course of transport of material to or from an installation situated in the territory of a non-party State (irrespective of whether that
State is a party to the Vienna Convention, a party to the Paris Convention or a State party to no international nuclear liability
convention).
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on 24 April 1971, the Steering Committee of the Paris Convention recommended to the Contracting Parties to
extend by national legislation the scope of application of the Convention in order to cover damage suffered in a
Contracting Party, or on the high seas on board a ship registered in such a Party, “even if the incident causing the
damage has occurred in a non-Contracting State”.249


This raises the related question of the place where the nuclear damage is suffered. As will be explained later in
greater detail, the Convention on Supplementary Compensation creates an obligation on the part of all the
Contracting Parties to make public funds available in order to compensate damage exceeding a given amount which
the Installation State must make available at the national level. As far as the national compensation amount is
concerned, Article III.2(a) of the Convention allows the law of the Installation State, subject to obligations of that
State under other conventions on nuclear liability, to exclude damage suffered in a non-Contracting State. 


Thus, the legislation of a State Party to the Convention on Supplementary Compensation only may exclude
damage suffered in all non-Contracting States. On the other hand, the legislation of a State which is a Party to both
the Convention on Supplementary Compensation and the Paris Convention may not exclude damage suffered in the
territory of States party to the Paris Convention only; in addition, if that State is a Party to the 1988 Joint Protocol
also, it cannot exclude damage suffered in the territory of States party to both the Vienna Convention and the Joint
Protocol.250 Mutatis mutandis, the same holds true for the legislation of a State which is a Party to both the
Convention on Supplementary Compensation and the unamended Vienna Convention. On the other hand, the
legislation of a State which is a Party to both the Convention on Supplementary Compensation and the 1997 Vienna
Convention has to cover damage wherever suffered, but may exclude damage suffered in the territory, or maritime
zones, of nuclear States party to neither the Vienna Convention nor to the Convention on Supplementary Compen-
sation, unless these States afford reciprocal benefits;251 of course, if that State is also a Party to the 1988 Joint
Protocol, it may not exclude damage suffered in the territory, or maritime zones, of States party to both the Paris
Convention and the Joint Protocol.252 It seems clear, in any case, that damage suffered on the high seas, or within
other maritime areas which cannot be considered as part of a non-Contracting State’s territory, will always be
covered.


As for the “geographical scope” of the additional funds to be provided by all the Contracting Parties, in cases
where the damage exceeds the national compensation amount, Article V makes it clear that those additional funds
will not be used to cover damage suffered in the territory of non-Contracting States.253 Moreover, as was alluded to
earlier and will be explained later in greater detail, those funds will be used, in part, to compensate damage suffered


249 See: OECD, NEA, Paris Convention. Decisions, Recommendations, Interpretations, Paris, 1990, p. 9.
250 As was pointed out in Section 1.5 of these explanatory texts, the 1988 Joint Protocol Relating to the Application of the


Vienna Convention and the Paris Convention provides that an operator liable under both the Paris Convention and the Joint
Protocol is liable in accordance with the Paris Convention for damage suffered both in the territory of Contracting Parties thereto
and in the territory of Contracting Parties to both the Vienna Convention and the Joint Protocol. Conversely, if an incident occurs
for which an operator is liable under both the Vienna Convention and the Joint Protocol, there shall be reciprocity.


251 See Section 2.2.3 of these explanatory texts.
252 On the question of which is the applicable civil liability convention in cases where the State whose courts have jurisdic-


tion is not the Installation State, see Section 3.10.1 of these explanatory texts.
253 The “collective State contribution draft” (Article 3) had two alternatives, one of which was based on the idea that


supplementary compensation should have the same “geographical scope” as the applicable civil liability regime; on the other
hand, the “umbrella draft” (Articles I(o) and VI) was based on the idea that supplementary compensation should be reserved to
transboundary damage suffered in the Contracting Parties (see document SCNL/IWG/4/INF.4, pp. 11–13 and 41). The “merged
draft” (Article VIII.6) provided that “supplementary funding shall be used only for nuclear damage in Participating Parties” (see
document SCNL/12/INF.6, p. 59). In the “September draft” (Article III) two alternatives were again present, the second of which
was based on the idea that supplementary compensation should have the same “geographical scope” as the applicable civil
liability regime (see document SCNL/13/INF. 3, pp. 20–22). However, the second alternative was deleted at the fifteenth session;
moreover, a decision was taken at the same time to move the provision to another position in the draft and make other drafting
changes intended to “make clear that the geographical scope should only apply to the distribution of compensation provided by
the international fund” (see document SCNL/15/INF.5, pp. 14, and 45–46).
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both inside and outside the territory of the Installation State and, in part, to compensate transboundary damage
only.254


Leaving aside, for the time being, the question of transboundary damage, the supplementary funds envisaged
in the Convention are to be used to compensate: (a) all damage suffered “in the territory of a Contracting Party”,
including its territorial sea; (b) damage suffered by nationals of the Contracting Parties, or on board or by ships or
aircraft registered in such Parties, “in or above maritime areas beyond the territorial sea of a Contracting Party”, but
“excluding damage suffered in or above the territorial sea of a State not Party” to the Convention;255 (c) damage
suffered “in or above the exclusive economic zone of a Contracting Party or on the continental shelf of a Contracting
Party in connection with the exploitation or exploration of the natural resources of that exclusive economic zone or
continental shelf”.256


It may be necessary to point out that the Convention does not preclude any Party from establishing a further
layer of compensation in addition to the national compensation amount to be provided by the Installation State and
to the amount resulting from the funds to be provided by all the Contracting Parties together. This is made clear by
Article XII.2. In that case, the Convention leaves that State free to determine how the additional funds are to be
used in respect of the place where damage is suffered. However, Article XII.2 provides that coverage of damage
suffered in a non-nuclear State party to the Convention cannot be excluded on the sole basis of lack of reciprocity.


3.5.4. The definition of nuclear damage


Finally, as far as the definition of nuclear damage is concerned, Article I(f) of the Convention on Supple-
mentary Compensation provides a harmonized definition identical to the one adopted in the 1997 Protocol to
Amend the Vienna Convention. This definition has been examined in some detail in Section 2.3 of these explanatory
texts and there seems to be no need here to restate what has been said in that context.257 It seems sufficient to recall
that the definition represents a difficult compromise and to briefly summarize the contents of that compromise.


Article I(f) adds to (i) loss of life and personal injury and to (ii) loss of, or damage to, property a series of other
heads of damage each of which, in principle, should be compensated, but only “to the extent determined by the law
of the competent court”. These additional heads of damage consist in: (iii) economic loss arising from loss of life or
personal injury and from loss of or damage to property; (iv) the costs of measures of reinstatement of impaired
environment; (v) loss of income deriving from an economic interest in any use or enjoyment of the environment;
(vi) the costs of preventive measures. In addition, Article I(f)(vii) refers to “any other economic loss”, but such
further loss is only covered “if permitted by the general law on civil liability of the competent court”.


254 See Section 3.7 of these explanatory texts.
255 The “September draft” (Article III, Alternative 1) merely referred, in this respect, to damage suffered “in or above the


exclusive economic zone of a Contracting party”. The present wording was adopted at the fifteenth session, on the basis of a
proposal by an informal working group on “geographical scope”, in order to extend coverage “to damage suffered on board a
ship or aircraft registered in a Contracting State, or by a national of a Contracting State, in the Exclusive Economic Zone of a
non-Contracting State” (see document SCNL/15/INF.5, p. 14). But of course — and, indeed, a fortiori — the provision also covers
damage suffered on board a ship or aircraft registered in a Contracting State, or by a national of a Contracting State, on or above
the high seas.


256 As will be pointed out in Section 3.7 of these explanatory texts, this provision covers damage suffered in connection with
the exploration or exploitation of the natural resources of the exclusive economic zone or the continental shelf of a Contracting
Party irrespective of the nationality of the claimants. Moreover, damage need not be suffered on board or by a ship or aircraft
registered in a Contracting Party; indeed, damage may be suffered, for example, on or by artificial islands, installations or struc-
tures constructed within a Contracting Party’s EEZ or on its continental shelf. On the concepts of exclusive economic zone and
continental shelf, and on the respective extension of such zones, see the footnotes to Section 2.2.3 of these explanatory texts.


257 It was pointed out in that context that the definition of nuclear damage which was eventually inserted in the Protocol to
Amend the Vienna Convention actually originated from the negotiations relating to the Convention on Supplementary
Compensation.
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It seems clear that this definition is not entirely self-executing and requires implementing legislation, in so far
as the law of a Contracting Party does not already provide for compensation of the various categories of damage
enumerated in Article I(f)(iii) to (vi). As was pointed out in Section 3.4 of these explanatory texts, all the
Contracting Parties to the Convention on Supplementary Compensation will have to implement the new definition,
irrespective of whether or not they are also party to the Vienna Convention or to the Paris Convention, and
irrespective of whether or not any amendment thereto is in force for them.258 Moreover, the new definition will have
to be applied irrespective of whether damage is to be compensated on the basis of the national compensation
amount to be provided by the Installation State or of the additional public funds to be made available by all the
Contracting Parties.259


As for the residual head of damage enumerated under Article I(f)(vii), the Convention allows for the coverage
of so-called “pure economic loss” even if it does not derive from an economic interest in the use or enjoyment of the
environment, but only if permitted by “the general law on civil liability of the competent court”. This residual head
of damage is not covered by the new definition of “nuclear damage” adopted in the 2004 Protocol to Amend the
Paris Convention, a definition which is otherwise almost identical to the one contained in both the Protocol to
Amend the Vienna Convention and the Convention on Supplementary Compensation. According to the
Explanatory Report attached to the 2004 Protocol, the Paris Convention States “were simply not convinced” that
the residual head of damage enumerated under Article I(f)(vii) of the Convention on Supplementary Compensation
“was not already covered by other heads of damage included in the definition”.260 However that may be, a State
Party to the Paris Convention wishing to join the Convention on Supplementary Compensation would have to make
sure that this residual category of economic loss can be compensated in the event of a nuclear incident if its own


258 In the original “September draft”, the definition of nuclear damage had in fact been inserted (in square brackets) both
in the main body of the Convention and in the Annex, “on the assumption that the requirements for participation in this Conven-
tion for States not Party to the Vienna Convention or the Paris Convention should not be more stringent than for States Parties
to those Conventions which may participate in the supplementary funding convention with the definition of nuclear damage in
their national law based on definitions in the existing basic Conventions” (see document SCNL/13/INF.3, pp. 18 and 43). But
several delegations made clear that they preferred the inclusion of the definition in the main body of the Convention, and the
deletion of the definition in the Annex was decided at the sixteenth session (see document SCNL/16/INF.3, p. 21).


259 The definition of “nuclear damage” is given in Article I(f) “for the purposes” of the Convention. Under Article III.1 of
the Convention, each Contracting Party is obliged to compensate “nuclear damage” (a) by ensuring the availability of the
specified national compensation amount, and (b) by making available additional public funds, together with all the other
Contracting Parties, if the damage caused by the nuclear incident exceeds that national compensation amount. It seems, there-
fore, beyond dispute that, in the absence of any special provisions in Article III, the definition of “nuclear damage” in Article I(f)
applies “for the purposes” of Article III.1(a) and (b).


260 Paragraph 12. A possible example of damage that could be recovered under this head was made in Section 2.3.2 of these
explanatory texts. It may be worth adding, in this respect, that, under the “grandfather clause” (Article 2.2(a) of the Annex to the
CSC), the United States of America is allowed to apply an even wider definition of nuclear damage than the one given in
Article I(f); in fact, the United States of America is allowed to apply a definition “that covers loss or damage set forth in Article
I(f) of this Convention and any other loss or damage …, provided that such application does not affect the undertaking by that
Contracting Party pursuant to Article III of this Convention”, i.e. the undertaking to contribute to supplementary compensation
of damage in excess of the national compensation amount.
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general law on civil liability allows for the compensation of this category of economic loss in case of damage other
than nuclear damage.261


3.6. The amounts of compensation under the Convention


Under Article III of the Convention, compensation in respect of nuclear damage per nuclear incident must be
ensured, up to a certain amount, at the national level by the operator liable, through insurance or other financial
security, or by the Installation State (see Section 3.6.1 of these explanatory texts); beyond that amount, supple-
mentary compensation is to be provided for by all the Contracting Parties through public funds to be made available
in accordance with a specified formula (see Section 3.6.2 of these explanatory texts). Under Article III.4, interest
and costs awarded by a court in actions for compensation of nuclear damage are payable in addition to both the
national compensation amount and the total amount resulting from the contributions of the Contracting Parties. It
is, however, specified that such interest and costs shall be proportionate to the actual contributions made, respec-
tively, by the operator liable, the Installation State and the Contracting Parties together.


3.6.1. The national compensation amount


Under Article III.1(a)(i), the Installation State is to ensure the availability of 300 million SDRs or a greater
amount that it may have specified to the Depositary prior to the nuclear incident. This national compensation
amount corresponds to the minimum amount envisaged in the 1997 Protocol to Amend the Vienna Convention. 


On the other hand, as was pointed out in Section 2.4.1 of these explanatory texts, the 1997 Protocol envisages
a transitional amount of 100 million SDRs which the Installation State may establish for a period of 15 years from
the date of entry into force of the Protocol, i.e. until 4 October 2018. The Convention on Supplementary Compen-
sation also provides for a transitional amount. However, the transitional amount envisaged in the Convention is of
150 million SDRs, and the Installation State may only establish that transitional amount for a period of 10 years
from the date of opening for signature of the Convention. Thus, on 30 September 2007 that option will no longer be
available to a State wishing to ratify, or accede to, the Convention.


It is important to point out that the Convention does not itself specify on what basis the Installation State has
to ensure the availability of the national compensation amount. That State will, therefore, be free to establish the
limit of the operator’s liability at 300 million SDRs or to establish a lower (or higher) limit; moreover, it will be free
to determine the extent to which the operator is required to maintain insurance or other financial security in order
to cover his liability. Of course, if the Installation State is a Party to the Vienna Convention or to the Paris
Convention, its choices in respect of the limit of the operator’s liability and of the financial security required will
have to be made in accordance with the provisions of the applicable convention.262 


261 The issue of discrepancies between new definitions of nuclear damage in the revised Paris and Vienna Conventions and
the Convention on Supplementary Compensation was discussed by INLEX at its fourth meeting (7–11 February 2005). As was
pointed out in Section 2.3.2 of these explanatory texts, there are in fact two such discrepancies. The first is the inclusion in the
revised Paris Convention of the word “direct” to qualify the economic interest that may be adversely affected by an impairment
of the environment. The second is the lack of reference to the residual category of economic loss which was referred to in the text
above. On both issues, the Group concluded that the revised Paris Convention makes an attempt to narrow the discretion of the
competent court (see footnotes 109 and 112, respectively). The Group further recognized that “the language of the revised
Vienna Convention and the CSC, with the omission of ‘direct’ and the additional head of damage, is broader and allows more
scope for the forms of ‘economic loss’ intended to be encompassed to be captured”. Finally, the Group noted that, “if a revised
Paris Convention country joined the global regime established by the CSC, it would be obliged to follow the definition of nuclear
damage in the CSC” (p. 3 of the Chairman’s Report).


262 With respect to the Vienna Convention, see Sections 1.3.3 and 2.4 of these explanatory texts. As for the Paris Conven-
tion, see Articles 7 and 10 thereof.
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If, on the other hand, the Installation State is a Party to the Convention on Supplementary Compensation only,
Article 4.1 of the Annex gives it a choice similar to that given to the Contracting Parties to the 1997 Vienna
Convention, i.e. it can either limit the operator’s liability to not less than 300 million SDRs or limit that liability to
not less than 150 million SDRs, provided that it makes public funds available in excess of that amount up to
300 million SDRs.263 Under Article 5.1 of the Annex, the Installation State is to specify the amount, type and terms
of the insurance or other financial security which the operator is required to have and maintain.264


In any case, if the operator’s liability is limited to an amount lower than the national compensation amount,
and/or if the yield of insurance or other financial security is inadequate to satisfy claims for compensation, the
Installation State will have to make public funds available in order to ensure the payment of such claims, up to the
limit of the national compensation amount. Therefore, depending on the choice made by the Installation State,
public funds may have to be made available as cover of the operator’s liability or as supplementary compensation for
damage exceeding the limit of that liability. Moreover, Article XII.3 makes it clear that the Convention does not
preclude the Installation State from entering into regional or other agreements with other States in order to
contribute to the availability of the national compensation amount, provided that this does not involve further
obligations under the Convention for the other Contracting Parties.265


3.6.2. The international funds for supplementary compensation


If the national compensation amount is inadequate to ensure the payment of all claims for compensation for
nuclear damage, the Convention envisages a system of supplementary compensation whereby all the Contracting
Parties are obliged to make additional public funds available, in accordance with a formula for the calculation of
contributions which is specified in Article IV. Article III.3 makes it clear, however, that if the nuclear damage to be
compensated does not require the total amount resulting from the application of that formula, the contributions
required on the part of the Contracting Parties “will be reduced proportionally”. 


Under Article IV.1 of the Convention, the formula for the calculation of contributions on the part of each
Contracting Party consists of two counts.266 The first count is based on its “installed nuclear capacity” (1 unit for each


263 Under Article 4.2 of the Annex: “Notwithstanding paragraph 1, the Installation State, having regard to the nature of the
nuclear installation or the nuclear substances involved and to the likely consequences of an incident originating therefrom, may
establish a lower amount of liability of the operator, provided that in no event shall any amount so established be less than
5 million SDRs, and provided that the Installation State ensures that public funds shall be made available up to the amount estab-
lished pursuant to paragraph 1”. This provision is based on an identical provision in Article V.2 of the 1997 Vienna Convention.
On the special situation of the United States of America under the “grandfather clause”, see Section 3.3.3 of these explanatory
texts.


264 Article 5.1 of the Annex is identical to Article VI.1 of the 1997 Vienna Convention and has identical provisions relating
to the case where the liability of the operator is unlimited. On this issue, see Section 2.4.3 of these explanatory texts.


265 This is not the place to discuss the compatibility between the 1963 Brussels Convention Supplementary to the Paris
Convention and the Convention on Supplementary Compensation. However, it may be interesting to point out that the 2004
Protocol to Amend the Brussels Convention will insert in the Convention a new provision (Article 14d) permitting a Contracting
Party to use the funds from the third tier under the Convention (i.e. the international funds to be made available by all the
Contracting Parties together) in order to satisfy its obligations under another international agreement in the field of supplemen-
tary compensation for nuclear damage, provided that all Contracting Parties have joined the same agreement. The Explanatory
Report attached to the 2004 Protocol explains that the “other international agreement” to which implicit reference is made is the
Convention on Supplementary Compensation, “although the Article does not exclude other agreements” (paragraph 60,
footnote 25).


266 The formula for contributions emerged at the sixteenth session of the Standing Committee on the basis of the
Chairman’s Note containing Elements for Finalizing the Preparation of the Draft Supplementary Funding Convention
(document SCNL/16/INF.3, Annex I). A sample calculation of contributions paper had already been prepared by the IAEA
Secretariat for the fourteenth session (document SCNL/14/INF.4) and had been updated for the fifteenth session (see
document SCNL/15/INF.3).

78







MW of thermal power multiplied by 300 SDRs),267 whereas the second count is based on its United Nations rate of
assessment. Thus “nuclear” States will have to contribute on the basis of both counts, whereas “non-nuclear” States
will have to contribute on the basis of their UN rate of assessment only.268 Moreover, only an amount equal to 10%
of the sum of contributions calculated on the basis of the installed nuclear capacity of nuclear States will be allocated
among all the Contracting Parties on the basis of their UN rate of assessment. Finally, “non-nuclear” States on the
minimum UN rate of assessment will not be required to make any contribution.269


It seems necessary to point out that, under Article IV.2, only “nuclear reactors”,270 as opposed to all “nuclear
installations”, are to be taken into account in order to calculate a Party’s contribution on the basis of its installed
nuclear capacity.271 Therefore, States having no nuclear reactors in their territory will contribute on the same basis as
non-nuclear States, even if they have nuclear installations other than reactors.272 Moreover, under Article IV.3, a
nuclear reactor shall be taken into account from the date when the nuclear fuel elements have been first loaded
therein and until all fuel elements have been removed permanently from the reactor core and have been stored
safely in accordance with approved procedures. 


For the purpose of calculating contributions, Article VIII requires the Depositary of the Convention to
maintain an up-to-date list of nuclear reactors which is to be circulated annually to all the Contracting Parties. The
list is to be established on the basis of information provided by each Contracting Party, but such information may be
challenged by any other Contracting Party; any unresolved differences are to be settled in accordance with the
dispute settlement procedure laid down in Article XVI of the Convention.273


It follows from what has been said so far that the Convention is not intended to establish a fixed amount of
supplementary compensation and that the total amount of such compensation will depend on the number of States
- more specifically, on the number of States with nuclear reactors — which are party to the Convention at the time
of the nuclear incident.274 It seems necessary to point out in this respect that, under Article XX, the Convention will


267 Article I(j) defines “installed nuclear capacity” as being “for each Contracting Party the total of the number of units
given by the formula set out in Article IV.2”; the same provision defines “thermal power” as “the maximum thermal power
authorized by the competent national authorities”.


268 The issue of whether or not “non-nuclear” States should be asked to contribute to supplementary compensation was the
subject of debates within the Standing Committee. Even as late as the Diplomatic Conference, a proposal was put forward by
New Zealand (document NL/DC/L.9) whereby “States with no nuclear reactors” would not have been required to make contri-
butions under Article IV. The proposal did not meet with consensus and New Zealand called for a roll-call vote on its proposal;
the proposal was rejected at the fourth plenary meeting by 19 votes to 18 with 21 abstentions (see document NL/DC/SR.4, pp. 5–7).


269 See Article IV.1(b).
270 Article I(d) defines “nuclear reactor” as “any structure containing nuclear fuel in such an arrangement that a self-


sustaining chain progress of nuclear fission can occur therein without an additional source of neutrons”. The definition is taken
from the identical definition in Article I.1(i) of the Vienna Convention.


271 There is, therefore, no correspondence between the installations covered by the nuclear liability regime in the Vienna
Convention, the Paris Convention or the Annex and the installations considered by the Convention on Supplementary Compen-
sation for the purpose of calculating a nuclear State’s contribution to such supplementary compensation. During discussions on
this issue within the Standing Committee, some delegations wanted to take into account reprocessing plants in addition to
reactors, but this proposal did not receive sufficient support (see document SCNL/16/INF.3, pp. 6–7).


272 At present, no such State seems to exist, but some such States may exist in the future.
273 See Section 3.11 of these explanatory texts.
274 When presenting the formula for contributions envisaged in his Note containing Elements for Finalizing the Preparation


of the Draft Supplementary Funding Convention (document SCNL/16/INF.3, Annex I), the Chairman of the Standing Committee
explained that “the figures of 350 SDR for Article IV.1(a)(i) and 10% for (ii) were arrived at on the understanding that a fund of
at least 300 million SDRs was desired”, taking into account the “cap” (which will be referred to later in the text) as well as “a
realistic number of initial adherences to the Convention”. However, a number of delegations thought that the figures were too
high and “figures of 300 SDRs and 10% were felt more acceptable”; consequently, the Chairman decided to amend his original
proposal (see document SCNL/16/INF.3, pp. 5–6).
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enter into force three months after it has been ratified, or acceded to, by at least five States with a minimum of
400 000 units of installed nuclear capacity.275 


After the entry into force of the Convention, and until the Convention is ratified by a high number of nuclear
States, the formula for calculating contributions might have created a situation where one or a few States with a high
nuclear capacity would be called upon to provide an excessively large portion of the supplementary compensation
amount. In order to avoid this, Article IV.1(c) envisages a percentage limitation for the contribution of an individual
State. This “cap” amounts to the UN rate of assessment expressed as a percentage plus eight percentage points. It
will start to phase out when the total installed nuclear capacity of the Contracting Parties reaches the level of
625 000 units. The cap does not, however, apply to the calculation of the contribution due on the part of the
Installation State of the operator liable.276


3.7. The non-discrimination principle and the treatment of transboundary damage


The allocation of the supplementary funds to be provided by all the Contracting Parties was a subject of
considerable controversy and intensive negotiations within the Standing Committee. As was alluded to earlier, the
original idea was that such funds should only be used in order to compensate so-called “transboundary damage”, i.e.
damage suffered outside the territory of the Installation State.277 This idea looked attractive to a number of States
both nuclear and non-nuclear; however, some nuclear States were firmly against it, mainly because, in their view, it
would contradict one of the basic principles of the international nuclear liability regime, i.e. the principle of non-
discrimination.278 A compromise solution was eventually reached whereby the supplementary funds should be used,


275 The requirements for the entry into force of the Convention were extensively debated within the Standing Committee.
There seems to be no need here to resume that debate in any great detail. It seems sufficient to recall that at the very last session
of the Standing Committee “a number of delegations indicated that their previously stated concerns that the figure of
400,000 units of installed capacity for entry-into-force … was too low, remained” (see document SCNL/17.II/INF.7, p. 5). Even at
the Diplomatic Conference a proposal put forward by Germany (document NL/DC/L.3/Rev.1) would have required ratification
or accession on the part of at least five States with a combined minimum of at least 400 000 units of installed capacity, but with at
least 10 000 units of installed capacity each. The German proposal was based on the idea that participation of “major nuclear
States” was necessary in order to ensure the “global character” of the Convention.


276 The “cap” was also the object of extensive debates within the Standing Committee. The issue of “capping” was one of
two issues on which the Standing Committee was unable to reach consensus at the seventeenth session; as a result, it was decided
to resume the session in order to reach consensus on a text to be submitted to the Diplomatic Conference. Four options were
discussed during Part II of the seventeenth session and one text was eventually approved for submission to the Diplomatic
Conference (see documents SCNL/17/INF.4, p. 7; SCNL/17.II/INF.7, pp. 50). This text corresponded to the present text of Article
IV.1(c), except that it made no reference to the exception relating to the contribution due on the part of the Installation State.
This restriction was introduced at the Diplomatic Conference on the basis of a proposal by Belgium, Ireland, Lithuania, Luxem-
bourg and Portugal (document NL/DC/L.22).


277 See Section 3.2 of these explanatory texts. The idea of envisaging “a source of funds exclusively for transboundary
damage not compensated under the applicable civil liability system” was first put forward in a US non-paper (document SCNL/
8/6) presented at the eighth session of the Standing Committee (see document SCNL/8/INF.4, pp.104–108). It was later reflected
in the “umbrella draft” (Article V) presented by the United States of America at the fourth meeting of the Intersessional
Working Group (see document SCNL/IWG.4/INF.4, p. 45).


278 See, for example, documents SCNL/10/INF.4, pp. 3 and 10.
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in part, to compensate transboundary damage only and, in part, to compensate damage suffered both inside and
outside the territory of the Installation State.279


Before examining the treatment of transboundary damage under the Convention, a few remarks seem,
therefore, in order in respect of the non-discrimination principle. As was pointed out when the “geographical scope”
provisions in the Protocol to Amend the Vienna Convention were examined in Sections 2.2.3 and 2.8 of these
explanatory texts, the scope of compensation of nuclear damage in respect of the place where that damage is
suffered has no direct bearing on the nationality of persons claiming compensation, and has to be understood in the
light of the principle of non-discrimination. The same holds true as far as the Convention on Supplementary
Compensation is concerned. 


In fact, Article III.2 makes it clear that, as a rule, both the national compensation amount and the supple-
mentary funds to be made available under the Convention are to be distributed “equitably without discrimination
on the basis of nationality, domicile or residence”. Therefore, provided that damage is suffered within the
“geographical scope” of the Convention, compensation can be obtained by nationals of non-Contracting States also;
conversely, if damage is suffered outside that “geographical scope”, compensation cannot even be obtained by
nationals of the Contracting Parties.


As far as the national compensation amount is concerned, it was pointed out in Section 3.5.3 of these
explanatory texts that, under Article III.2(a), the law of the Installation State may, subject to obligations of that
State under other conventions on nuclear liability, exclude damage suffered in a non-Contracting State. In view of
the non-discrimination principle which is embodied in the first part of this provision, the law of the Installation State
exercising that option could not, at the same time, cover damage therein suffered by the nationals of Contracting
Parties280 or, a fortiori, by the nationals of that State only. 


As for the additional funds to be made available by the Contracting Parties, however, the non-discrimination
principle does suffer exceptions; in fact, Article III.2(b) expressly subjects the principle to the provisions of
Articles V and XI.1(b). 


Article V relates to the “geographical scope” of supplementary compensation and, as was also pointed out in
Section 3.5.3 of these explanatory texts, excludes coverage of damage suffered in the territory of non-Contracting
States. In respect of the nationality of claimants, it can be specified here that, irrespective of the nationality of the
persons suffering such damage, Article V envisages coverage of all damage suffered in the “territory” (including,
therefore, the territorial sea) of a Contracting Party (paragraph 1(a)), as well as damage suffered in or above the
EEZ or the continental shelf of a Contracting Party in connection with the exploration or exploitation of the natural
resources of that EEZ or continental shelf (paragraph 1 (c)). In addition, Article V.1(b) also covers damage suffered
“in or above maritime areas beyond the territorial sea of a Contracting Party” (i.e. damage suffered on the high seas
or damage suffered in or above the EEZ or the continental shelf of a Contracting Party but not in connection with


279 This compromise solution emerged on the basis of a proposal by Denmark and Sweden which was presented at an
informal drafting meeting in May 1995 and then at the twelfth session of the Drafting Committee (document SCNL/12/3, in
SCNL/12/INF.6, pp. 72–73). The proposal envisaged a fund which would be split initially into two equal parts reserved for trans-
boundary and domestic damage respectively; however, in respect of claims made after ten years from the date of the nuclear
incident, unused money reserved for one part of the fund would be transferred to the other part of the fund. The Danish–Swedish
proposal was then incorporated in the “September draft” (see document SCNL/13/INF.3, p. 31). However, at the thirteenth
session, the Standing Committee “took note” of a report from an informal working group which envisaged a fund split in two
parts one of which was to be distributed to compensate damage suffered both in and outside the Installation State, whereas the
other part was reserved for compensation of transboundary damage (see document SCNL/13/INF.3, pp. 5–6). This approach was
“broadly supported as a basis for the finalization of the negotiations on supplementary funding” and was at the basis of the
adoption, at the sixteenth session, of the provisions which now appear in Article XI (see document SCNL/16/INF.3, pp. 6, 12 and
51). It may be interesting to mention that even at the Diplomatic Conference a proposal was put forward by Belgium (document
NL/DC/L.16) in order to remove “all discrimination based on the place where the damage is suffered”; the proposal was not,
however, adopted.


280 This interpretation was endorsed by INLEX at its Fourth Meeting (7–11 February 2005): see pp. 10–11 of the
Chairman’s Report.
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the exploration or exploitation of that EEZ or continental shelf). But in respect of this category of damage, the
nationality of claimants does have an impact on the possibility of obtaining compensation. In fact, damage is only
covered if suffered: (i) by a national of a Contracting Party281 or (ii) on board or by a ship or aircraft registered in a
Contracting Party, irrespective of the nationality of the person suffering the damage.


As for Article XI, this relates to the treatment of transboundary damage, to which it is now necessary to turn.
It follows from what has been said above that the national compensation amount has to be available to compensate
claims suffered both in and outside the Installation State. As for the additional funds to be made available under the
Convention, the compromise solution embodied in Article XI.1 is that: (a) 50% of the funds will be used to
compensate damage suffered both inside and outside the territory of the Installation State, and (b) the remaining
50% will be exclusively used to compensate damage suffered outside the territory of the Installation State, to the
extent that it has not already been compensated under (a).282 But it must again be stressed that this provision has no
direct bearing on the nationality of claimants; transboundary damage can be suffered by nationals of the Installation
State, just as damage can be suffered in the territory of the Installation State by nationals of other States.


Article XI.1(c) also provides that, if the Installation State avails itself of the possibility of establishing a
national compensation amount lower than 300 million SDRs, the amount of compensation available for both
domestic and transboundary damage will be reduced by the percentage by which the national compensation amount
is lower than 300 million SDRs and the amount reserved for the compensation of transboundary damage only will
be increased by the same percentage. But it was pointed out in Section 3.6.1 of these explanatory texts that that
option will only be available to the Installation State until 29 September 2007. If, on the other hand, the Installation
State has established a national compensation amount of 600 million SDRs or higher, then Article XI.2 provides that
the whole amount of supplementary compensation will be available to compensate both domestic and trans-
boundary damage.


3.8. Other issues relating to the organization of supplementary funding


It follows from what was said in Section 3.6.2 of these explanatory texts that the Convention does not require
the Contracting Parties to set aside funds in advance in order to compensate damage which may exceed the national
compensation amount in the event of a future nuclear incident. A fortiori, the Convention does not envisage the
creation of an international fund with legal personality. Rather, the Contracting Parties will be required to make the


281 Article V.3 specifies that: “In this article, the expression ‘a national of a Contracting Party’ shall include a Contracting
Party or any of its constituent sub-divisions, or a partnership, or any public or private body whether corporate or not established
in the territory of a Contracting Party”. Moreover, under Article V.2, “any signatory or acceding State may, at the time of
signature of or accession to this Convention or on the deposit of its instrument of ratification, declare that for the purposes of the
application of paragraph 1(b)(ii), individuals or certain categories thereof, considered under its law as having their habitual
residence in its territory, are assimilated to its own nationals”.


282 At the sixteenth session, discussions within the Drafting Committee made it clear that “the notion of State territory
under general international law (land territory and territorial sea) would apply to delineation between domestic and trans-
boundary damage instead of the provisions of Article VI”, i.e. the provisions on “geographical scope” which now appear in
Article V (see document SCNL/16/INF.3, pp. 18–19). In other words, damage suffered in or above “the maritime areas beyond
the territorial sea of a Contracting Party” is to be considered as transboundary damage, irrespective of whether it is suffered in or
above a Contracting Party’s maritime zones, the high seas, or the maritime zones adjacent to a non Contracting State’s territorial
sea. Of course, such transboundary damage will only be covered if it falls within the “geographical scope” provisions in Article V.
On the other hand, it seems clear that, since damage suffered in the Installation State’s territorial sea is to be considered as
domestic damage, then a fortiori damage suffered in that State’s internal waters — and, if that State is an “archipelagic State” and
“archipelagic baselines” have been drawn in accordance with Article 47 of the 1982 United Nations Convention on the Law of
the Sea in its “archipelagic waters” — is to be so considered. This was actually made explicit in the “umbrella draft”
(Article I.1(a), (c) and (n)); on the other hand, the “umbrella draft” also included in the concept of domestic damage the damage
suffered in a Contracting Party’s exclusive economic zone.
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additional funds available, after a nuclear incident occurs, to the State whose courts have jurisdiction, and then only
to the extent and when those additional funds are actually required.


Article VI provides that, as soon as it appears that the damage caused by a nuclear incident exceeds, or is likely
to exceed, the national compensation amount established by the Installation State, the State whose courts have juris-
diction is to inform the other Contracting Parties, and all the Contracting Parties are then required to make the
necessary arrangements “to settle the procedure for their relations” without delay. More specifically, Article VII
provides that, following the notification of the nuclear incident, the State whose courts have jurisdiction must
request the other Contracting Parties to make available the funds required under Article III.1(b), i.e. the additional
funds beyond the national compensation amount, to the extent and when they are actually required, and is then
exclusively competent to disburse such funds.283


In view of the fact that, as will be explained in Section 3.9 of these explanatory texts, the State whose courts
have jurisdiction may be different from the Installation State, it is difficult to understand why no specific provision
was adopted in respect of the funds which the Installation State must make available in case the operator’s liability
limit is lower than the national compensation amount and/or it is not entirely covered by insurance or other financial
security. It is significant, in this respect, that the Protocol to Amend the Vienna Convention specifically provides for
that situation. As was explained in Section 2.4.2 of these explanatory texts, the amended Vienna Convention allows
the Installation State to establish the limit of the operator’s liability to an amount lower than 300 SDRs, provided
that it makes public funds available to cover damage in excess of that amount up to 300 million SDRs. For that
reason, it was pointed out in Section 2.10 of these explanatory texts that a new provision has been inserted in the
Vienna Convention (Article V C.1) whereby, in cases where courts having jurisdiction are those of a Contracting
Party other than the Installation State, the State whose courts have jurisdiction may advance the funds required, and
the Installation State is then required to reimburse the sums paid. It may be interesting to add, in this context, that
Article V C.1 of the 1997 Vienna Convention is based on Article 11(a) of the 1963 Brussels Convention, which,
indeed, imposes an obligation on the jurisdiction State to advance the necessary funds.284


In the absence of express provisions, Article III.1(a) of the Convention on Supplementary Compensation
should be interpreted as implicitly imposing an obligation on the Installation State to make available to the system
of disbursement of the Contracting Party whose courts have jurisdiction the public funds that may be necessary to
compensate victims in case the liable operator is not required, or is unable, to make available the whole of the
national compensation amount; this interpretation may be seen as reinforced by Article X.1, which makes it clear
that the State whose courts have jurisdiction is to apply its own system of disbursement in respect of both the
national compensation amount and the funds made available by the Contracting Parties together, as well as its own
system of apportionment thereof.285


283 The “merged draft” (Article IX) envisaged a different, alternative solution, based on the distribution of supplemental
funds on a State-to-State basis (see document SCNL/12/INF.6, p. 65). But this alternative solution was not envisaged in the
“September draft” Chapter III) (see document SCNL/13/INF.3, pp. 27 ff.). At the thirteenth session of the Standing Committee,
a suggestion was made to make specific provision “to enable the competent court to make interim awards of compensation”.
However, this suggestion did not receive sufficient support; it was pointed out that “it belonged to the law of the competent court
to provide for interim payment, which then should be paid in accordance with Article VII.1” of the Convention (see document
SCNL/13/INF.3, p. 11).


284 A provision based on Article 11(a) of the Brussels Convention was actually contained in the “pool draft” (Article 10)
proposed by France and the United Kingdom at the sixth session of the Standing Committee (see document SCNL/6/INF.4,
p. 101–102). Significantly, a corresponding provision was inserted in the “levy draft” also (Article 9.3) at the third meeting of the
Intersessional Working Group (see document SCNL/IWG.3/INF.3/Rev.1, p. 13). However, no corresponding provision was
inserted in the “collective State contributions draft” (Article 7), which, as was explained in Section 3.2 of these explanatory texts,
was later “merged” with the US “umbrella draft” and became the basis of further negotiations on supplementary compensation
(see document SCNL/IWG.4/INF.4, p. 20).


285 This interpretation was endorsed by INLEX at its Fourth Meeting (7–11 February 2005): see p. 11 of the Chairman’s
Report.
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Finally, a few points have to be made in respect of rights of recourse. Article IX.1 of the Convention provides
that each Contracting Party is to enact legislation in order to enable both the Installation State and the other
Contracting Parties who have paid contributions for supplementary compensation to benefit from the operator’s
right of recourse to the extent that he has such a right under the applicable convention on nuclear liability,286 and to
the extent that contributions have been made by any of the Contracting Parties. Moreover, Article IX.2 allows the
legislation of the Installation State to provide for the recovery of public funds made available under the Convention
from the operator liable if the damage results from fault on his part. Finally, Article IX.3 allows the State whose
courts have jurisdiction to exercise the rights of recourse provided for in Article IX.1 and 2 on behalf of the other
Contracting Parties.


3.9. Jurisdiction under the Convention


3.9.1. The establishment of uniform rules for all Contracting Parties


Both the 1960 Paris Convention and the 1963 Vienna Convention provide that jurisdiction over actions under
their provisions lies with the courts of the Incident State, i.e. the Contracting Party within whose territory a nuclear
incident occurs. Where, however, the nuclear incident occurs outside the territory of a Contracting Party287 (for
example, in the course of transport of nuclear material, in the territory of a non-Contracting State), both
conventions provide that jurisdiction lies with the courts of the Installation State, i.e. the Contracting Party within
whose territory the nuclear installation of the operator liable is situated; the same rule applies if the place of the
incident cannot be determined with certainty (for example, where the incident is due to continuous radioactive
contamination in the course of transport of nuclear material).288


As far as maritime transport is concerned, the Exposé des Motifs of the Paris Convention states that the term
“territory” as used in that Convention is understood to include the territorial sea, and the same understanding
applies in respect of the Vienna Convention also. Thus, if the incident occurs in a Contracting Party’s territorial
waters, the courts of that State will have jurisdiction; on the other hand, if the incident occurs in the territorial waters
of a non-Contracting State, the courts of the Installation State will have jurisdiction. As for those maritime areas
which are not subject to the coastal State’s territorial sovereignty but to more limited “sovereign rights” and/or
“jurisdiction”, the term “territory” can certainly not apply to them. Consequently, if an incident occurs within one
such zone, jurisdiction will lie with the courts of the Installation State, as is the case where an incident occurs on the
high seas.


As was explained in Section 2.9 of these explanatory texts, the 1997 Protocol to Amend the Vienna
Convention inserts in Article XI of that Convention a new paragraph 1 bis, whereby, where a nuclear incident occurs
within the area of the exclusive economic zone of a Contracting Party or, if such a zone has not been established, in


286 As was pointed out in Section 1.3.2 of these explanatory texts, Article X of the 1963 Vienna Convention grants the
operator a right of recourse only if this is expressly provided for by a contract in writing or, where the incident resulted from an
act or omission done with intent to cause damage, against the person responsible. This provision is based on a similar provision in
Article 6(f) of the Paris Convention and, as was explained in Section 2.4.2 of these explanatory texts, remains unchanged in the
1997 Vienna Convention. As for the Annex to the Convention on Supplementary Compensation, Article 10 does not directly
grant the operator a right of recourse and merely allows “national law” to provide for such a right, but then only in the two cases
which are also envisaged in both the Vienna Convention and the Paris Convention.


287 As was pointed out in Section 1.2 of these explanatory texts, the Paris Convention only applies to incidents occurring
outside the territory of a Contracting Party if the legislation of the Installation State so provides. However, it was mentioned in
Section 3.5.3 of these explanatory texts that, on 24 April 1971, the Steering Committee of the Paris Convention recommended to
the Contracting Parties to extend by national legislation the scope of application of the Convention in order to cover damage
suffered in a Contracting Party, or on the high seas on board a ship registered in such a Party, even if the incident causing the
damage has occurred in a non-Contracting State.


288 See Article 13 of the Paris Convention. As for the 1963 Vienna Convention, see Section 1.4 of these explanatory texts.
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an area not exceeding the limits of an exclusive economic zone, were one to be established, jurisdiction over actions
concerning nuclear damage from that nuclear incident shall lie only with the courts of that Party. But this provision,
which takes into account recent developments in the law of the sea and is meant to meet the concerns of States off
whose coasts the maritime transport of nuclear material takes place, originated in the context of negotiations within
the Standing Committee relating to supplementary funding.289 It will then come as no surprise that Article XIII of
the Convention on Supplementary Compensation contains a corresponding provision using identical language. 


The exact meaning and implications of the new provisions on jurisdiction have already been examined in detail
in Section 2.9 of these explanatory texts, and there seems no need here to restate what was said in that context.
However, a few remarks are in order in respect of the specific implications of the new provisions for the Contracting
Parties to the Convention on Supplementary Compensation.


First of all, as was pointed out in Section 3.4 of these explanatory texts, Article XIII is designed to establish
uniform rules on jurisdiction for all Contracting Parties, irrespective of whether the operator is liable under either
the Paris Convention or the Vienna Convention or under legislation implementing the Annex.290 Consequently,
even the Contracting Parties to the 1960 Paris Convention291 or to the unamended 1963 Vienna Convention will
have to abide by the new provisions if they ratify, or accede to, the Convention on Supplementary Compensation. 


It is important to point out, in this respect, that these provisions can be regarded as being largely self-executing
and Contracting Parties can opt for their direct application within their municipal legal order if they so wish. Of
course, if a Contracting Party has not established an exclusive economic zone but wants to ensure that its courts have
jurisdiction in the event of an incident occurring within an equivalent area, it will have to notify the Depositary of
such area prior to the nuclear incident; moreover, the second sentence in Article XIII.2 appears to require a similar
prior notification on the part of a State which has established an exclusive economic zone also.292


Secondly, as is the case in the context of the 1997 Vienna Convention, doubts may arise if an incident occurs in
an area where the EEZs, or equivalent areas, of two or more Contracting Parties with opposite or adjacent coasts
overlap. As was pointed out in Section 2.9 of these explanatory texts, it may safely be assumed that, in most cases, a
dispute as to competing claims deriving from the notification of overlapping EEZs (or equivalent areas) would be


289 The new provision emerged at the very end of negotiations within the Standing Committee. It was part of a “package”
prepared by the Chairman of the Standing Committee which was presented at the sixteenth session (see document SCNL/16/
INF.3, Annex I, p. 12). Only at the seventeenth session (Part II) was it decided to insert an identical provision in the Protocol to
Amend the Vienna Convention (see document SCNL/17.II/INF.7, pp. 4 and 34).


290 It may be interesting to mention, in this respect, that no provisions on jurisdiction appeared in the draft conventions on
supplementary funding that were initially elaborated within the Standing Committee. Both the “levy draft” and the “pool draft”
were in fact based on the idea that supplementary funding obligations would only be triggered if the courts of a Contracting Party
had jurisdiction pursuant to either the Paris Convention or the Vienna Convention. The same was true for the “collective State
contributions draft”. On the other hand, both the “umbrella draft” (Article V) and the “merged draft” (Article VII), in view of
their free-standing character, provided for uniform rules on jurisdiction (see documents SCNL/IWG/4/INF.4, p. 44; SCNL/12/
INF.6, p. 56). When the “September draft” first confined in an Annex the civil liability provisions to be complied with by the
States not party to either the Paris Convention or the Vienna Convention, identical rules on jurisdiction were included both in the
main body of the draft convention (Article XII) and in the Annex (Article 7) (see document SCNL/13/INF.3, pp. 33 and 57).
Eventually, however, the jurisdiction provisions were deleted from the Annex in order to avoid duplication.


291 The 2004 Protocol to Amend the Paris Convention will introduce provisions corresponding to those in the 1997 Vienna
Convention.


292 It was pointed out in Section 2.9 of these explanatory texts that the original text of Article XIII exclusively referred to
incidents occurring in the EEZ and that no prior notification of that EEZ was required; the need for prior notification was only
introduced at the Diplomatic Conference, on the basis of a UK proposal (document NL/DC/L.2 and Rev. 1 and 2) “intended to
cover the position of States which have not declared official EEZs but do possess equivalent zones established in accordance with
international law”. On the other hand, the second sentence of Article XIII.2 states that “the preceding sentence shall apply if that
Contracting Party has notified the Depositary of such area prior to the nuclear incident” (emphasis added); and the preceding
sentence refers both to the case where an incident occurs within the area of a Contracting Party’s exclusive economic zone and to
the case where that Contracting Party has not established an EEZ and the incident occurs in an equivalent area. 
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solved prior to a nuclear incident. In fact, as will be pointed out in Section 3.11 of these explanatory texts, Article
XVI of the Convention on Supplementary Compensation provides for a dispute settlement procedure which is
based on the procedure envisaged in the 1997 Vienna Convention and which results in a binding judicial decision or
arbitral award. On the other hand, such provision can be opted out of by any State wishing to ratify, or accede to, the
Convention. Article XIII.4 provides that “where jurisdiction over actions concerning nuclear damage would lie with
the courts of more than one Contracting Party, these Contracting Parties shall determine by agreement which
Contracting Party’s courts shall have jurisdiction”; this provision may well be deemed to apply to the case where the
incident occurs in a place located in overlapping EEZs (or equivalent areas). In any case, it must again be stressed
that if the interested Parties reach an agreement relating to jurisdiction under Article XIII.4, such agreement would
not, as such, affect the final delimitation of the exclusive economic zone; the same could be said in respect of the
settlement of a dispute relating to jurisdiction through the procedure laid down in Article XVI.


3.9.2. The problems created by conflicting treaty obligations


A complex issue which may arise in the application of Article XIII of the Convention relates to the conflict of
treaty obligations. This issue was extensively discussed in the last stages of negotiations within the Standing
Committee and even at the Diplomatic Conference, but eventually led to a partial solution; this solution is embodied
in the proviso inserted at the end of Article XIII.2 whereby, if the exercise of jurisdiction on the part of the Incident
State is inconsistent with its obligations under Article XI of the Vienna Convention or Article 13 of the Paris
Convention, in relation to a State not Party to the Convention on Supplementary Compensation, “jurisdiction shall
be determined according to those provisions”.293


This proviso only covers the situation where an incident occurs in the EEZ, or equivalent area, of a
Contracting Party to the Convention on Supplementary Compensation which is also a Party to either the Paris
Convention or the Vienna Convention. In such a situation, no conflict, of course, arises if the Incident State is also
the Installation State, i.e. the State where the installation of the operator liable is situated; in fact, the courts of that
State have jurisdiction under both the Convention on Supplementary Compensation and the applicable base
convention. Similarly, no conflict arises if the Installation State is a Contracting Party to either the Paris Convention
or the Vienna Convention but not to the Convention on Supplementary Compensation, since the Convention on
Supplementary Compensation does not apply.294 


Ultimately, therefore, the proviso exclusively applies to the situation where both the Installation State and the
Incident State are party to both the Convention on Supplementary Compensation and either the Paris Convention
or the Vienna Convention. In such a situation, under both the 1960 Paris Convention and the unamended 1963
Vienna Convention, jurisdiction lies with the courts of the Installation State, whereas under the Convention on
Supplementary Compensation jurisdiction lies with the courts of the Incident State. Of course, in relations between
the Installation State and the Incident State, Article XIII.2 of the Convention on Supplementary Compensation
would prevail over any inconsistent obligation deriving from an earlier treaty; on the other hand, until all other
Parties to the Paris Convention or to the 1963 Vienna Convention have joined the Convention on Supplementary
Compensation, both the Incident State and the Installation State would be faced with conflicting treaty obligations;
they would have to decide whether to apply Article XIII.2 of the Convention on Supplementary Funding, thereby


293 The proviso already appeared in the “package” prepared by the Chairman of the Standing Committee which was
presented and which was provisionally adopted, with minor drafting changes, at the sixteenth session (see document SCNL/16/
INF.3, pp. 6, 12, 23 and 53). However, the issue of “the possible risk of conflict of jurisdictions” still caused concern to some dele-
gations at the first part of the seventeenth session, and was one of the remaining issues which caused the resuming of that session
(see document SCNL/17/INF.4, pp. 7, 13–14, 20 and 57). Proposals were discussed during the second part of the seventeenth
session, and some additional paragraphs were inserted in the text of Article XIII (see document SCNL/17.II/INF.7, pp. 3–4, 14–
15, 17–18 and 57–58). However, these additional paragraphs were deleted at the Diplomatic Conference. Reference to these addi-
tional paragraphs will be made later in this subsection.


294 See Article II.1; see also Section 3.4.2 of these explanatory texts.
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violating their obligations vis-à-vis the States party to the Paris Convention, or States that are party only to the
unamended Vienna Convention, or to apply Article 13 of the Paris Convention or, as the case may be, Article XI of
the unamended Vienna Convention, thereby violating their obligations under the Convention on Supplementary
Compensation vis-à-vis the States party to that Convention.295 The proviso avoids such problems by giving juris-
diction to the courts of the Installation State in accordance with the applicable provision in either the 1963 Vienna
Convention or the 1960 Paris Convention.296


But the problems which the proviso intends to avoid appear to be only transitory, since, as far as the
Contracting Parties to the Vienna Convention are concerned, they could no longer arise when all Contracting
Parties to the 1963 Vienna Convention have ratified, or acceded to, the 1997 amending Protocol. In fact, as was
pointed out in Section 3.9.1 of these explanatory texts, under the 1997 Protocol jurisdiction lies with the courts of the
Incident State.297 Moreover, a Contracting Party to both the 1963 Vienna Convention and the 1997 Protocol could
avoid such transitional problems by denouncing the 1963 Convention under Article XXV thereof; a Contracting
Party to the 1997 Protocol only could also avoid such problems by declaring, under Article 19 thereof, that it does
not wish to be bound by the provisions of the 1963 unamended Convention.298 As for the Contracting Parties to the
1960 Paris Convention, the problems created by conflicting treaty obligations are also of a transitional nature, since
the recently adopted 2004 Protocol to Amend the Paris Convention will introduce new provisions on jurisdiction
based on those in both the 1997 Protocol to Amend the Vienna Convention and the Convention on Supplementary
Compensation.299


On the other hand, the proviso does not cover the situation where the Incident State is an Annex State and the
Installation State is a Party to either the Paris Convention or the Vienna Convention. In such a situation, there can
be no doubt that, under the Convention on Supplementary Compensation, jurisdiction lies with the courts of the
Incident State; however, the Installation State is still obliged to exercise jurisdiction vis-à-vis the other Parties to the
Paris Convention, or the Vienna Convention, which are not (yet) party to the Convention on Supplementary
Compensation. Indeed, a conflict of treaty obligations arises for the Installation State regardless of whether the
incident occurs within the EEZ, or equivalent area, of an Annex State or within its territory, including its territorial
sea; in fact, from the point of view of a Contracting Party to the Paris Convention or the Vienna Convention only,


295 Under Article 30.4 of the 1969 Vienna Convention on the Law of Treaties, dealing with the application of successive
treaties relating to the same subject matter, in cases where the parties to the later treaty do not include all the parties to the earlier
one: (a) the later treaty prevails as between States parties to both treaties, but (b) as between a State party to both treaties and a
state party to only one of the treaties, “the treaty to which both States are parties governs their mutual rights and obligations”.
Paragraph 5 adds that: “Paragraph 4 is without prejudice … to any question … of responsibility which may arise for a State from
the conclusion or application of a treaty the provisions of which are incompatible with its obligations towards another State under
another treaty”.


296 Under Article 30.2 of the 1969 Vienna Convention on the Law of Treaties: “When a treaty specifies that it is subject to,
or that it is not to be considered as incompatible with, an earlier or later treaty, the provisions of that other treaty prevail”.


297 It is significant, in this respect, that, as was pointed out in Section 2.9 of these explanatory texts, no provision was
adopted in the 1997 Protocol in order to deal with possible conflicts of treaty obligations which may arise in relations between
Contracting Parties to the 1997 Protocol and Contracting Parties to the unamended 1963 Vienna Convention.


298 See Section 2.1 of these explanatory texts.
299 See Article I M of the 2004 Protocol.
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irrespective of any amendment that may be in force for that State, the incident has occurred outside the territory of
a Contracting Party.300


Moreover, it must also be pointed out that the proviso does not cover the situation where an incident occurs in
the territory, including the territorial sea, or in the exclusive economic zone, or equivalent area, of a State not party
to the Convention on Supplementary Compensation but party to either the Paris Convention or the Vienna
Convention. If the Installation State is a Contracting Party to both the applicable base convention and the
Convention on Supplementary Compensation, the Convention on Supplementary Compensation applies and
supplementary compensation may be required for damage suffered in the Contracting Parties thereto. In such a
situation, a conflict of treaty obligations arises for the Installation State, since, under the Convention on Supple-
mentary Compensation, its courts have jurisdiction, whereas, under the applicable base convention, jurisdiction lies
with the courts of the Incident State, at least in the case of an incident occurring within its territory; depending on
which amendment of the base Convention is in force, jurisdiction might lie with the courts of the Incident State in
case of an incident occurring within its exclusive economic zone also.301


It may be interesting to recall that at the very last session of the Standing Committee a proposal had in fact
emerged from a small working group which was intended to cover both situations.302 Although the Standing
Committee did not adopt that proposal, it did decide to address the second of the two situations outlined above, i.e.
the situation where the Incident State is not a Party to the Convention on Supplementary Compensation but is a
Party to the applicable base convention. More specifically, since a solution based on a general exclusion of incidents
in non-Contracting States was felt to be “too drastic”, it was agreed to allow a Contracting Party to either the Paris
Convention or the Vienna Convention to enter a reservation, at the time of ratification of, or accession to, the
Convention on Supplementary Compensation, that would have excluded the application of the Convention in the
event of an incident in a non-Contracting State in respect of which it would have conflicting treaty obligations as the
Installation State.303 


However, the issue was reopened at the Diplomatic Conference on the basis of a proposal by Ireland, which
pointed out that a reservation allowing the Installation State to exclude the application of the Convention in the


300 It may be necessary to point out in this respect that the existence of a conflict of international treaty obligations for the
Installation State does not necessarily mean that there is an actual conflict of jurisdictions in the sense that actions can be brought
before the courts of both the Incident State and the Installation State. In fact, ratification of the Convention on Supplementary
Compensation on the part of a Contracting Party to either the Paris or Vienna Convention may be sufficient to ensure that the
rules of Article XIII of the Convention on Supplementary Compensation prevail in that State’s domestic legal order. On the basis
of the principle lex posterior derogat priori, it could be argued that this would be the case within a legal system which provides for
the incorporation of treaties. On the other hand, within a legal system which does not provide for the incorporation of treaties,
the existence of an actual conflict of jurisdictions would entirely depend on the provisions of the domestic legislation imple-
menting the Convention. 


301 In such a situation, it would seem that, in addition to a conflict of international treaty obligations, there would also arise
an actual conflict of jurisdictions, since the courts of the Incident State not Party to the Convention on Supplementary Compen-
sation would have jurisdiction under domestic law incorporating or implementing either the Paris Convention or the Vienna
Convention, whereas the courts of the Installation State would have jurisdiction under domestic law incorporating or imple-
menting the Convention on Supplementary Compensation.


302 See document SCNL/17.II/INF. 7, p. 16.
303 See document SCNL/17.II/INF.7, pp. 3–4, 17–18 and 57–58. The following two paragraphs appeared, as paragraphs 5


and 6, in the text of Article XIII which the Standing Committee recommended for adoption at the Diplomatic Conference: “5. A
State which is a party to the Vienna Convention or the Paris Convention (“the relevant other Convention”) may, at the time of
ratifying, approving or acceding to this Convention, enter a reservation that, where it is the Installation State, this Convention
shall not be applied if the Incident State: (a) is not a Contracting Party to this Convention; and (b) is a party: (i) to the relevant
other Convention; or (ii) to the Joint Protocol relating to the application of the 1963 Vienna Convention and the Paris Conven-
tion of 21 September 1988, where the State making the reservation is a party to that Protocol. 6. A reservation made according to
paragraph 5 may be withdrawn at any time by notification to the Depositary. Such withdrawal shall not apply to a nuclear incident
occurring before withdrawal”.
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event of an incident in a non-Contracting State would have precluded victims in a Contracting Party from obtaining
any compensation. It was argued that “while it seems logical and reasonable not to apply the SFC [i.e. the
Convention on Supplementary Compensation] to an Incident State while it is a Party to a base Convention but not
to the SFC, this should not, however, affect Third Countries who are also damaged by the same incident and who
have joined the SFC”.304 Consequently, all reference to the possibility to enter reservations in order to avoid possible
conflicts of treaty obligations was deleted from the text of Article XIII.305


There can, therefore, be no doubt that, under Article XIII.3 of the Convention on Supplementary Compen-
sation, the courts of the Installation State will have jurisdiction if an incident occurs in a non-Contracting State even
if both the Installation State and the Incident State are Parties to either the Paris Convention or the Vienna
Convention, and irrespective of any conflicts of treaty obligations which may arise for the Installation State under
the applicable base convention. 


It must be emphasized, in this respect, that the problems caused by such conflicts should not be overestimated;
in practice, such problems would only arise in the event of an incident causing damage not only in the Contracting
Parties to the Convention on Supplementary Compensation but also in the Contracting Parties to the Vienna
Convention or the Paris Convention only. The same could be said in respect of an incident occurring in the territory,
or within the exclusive economic zone, of an Annex State where the Installation State is a Party to either the Paris
Convention or the Vienna Convention. Moreover, it must be recognized that similar conflicts may arise in the
application of the 1988 Joint Protocol Relating to the Application of the Vienna Convention and the Paris
Convention, to which reference was made in Section 1.5 of these explanatory texts.306


3.9.3. The scope of Article XIII


The uniform rules on jurisdiction provided for in Article XIII are meant to apply to “actions concerning
nuclear damage from a nuclear incident”. As far as the national compensation amount is concerned, the scope of
Article XIII appears to depend, in principle, on the provisions of the applicable base convention.307 Thus, if the
applicable convention is either the Vienna Convention or the Paris Convention, the scope of Article XIII will
correspond to the scope of Article XI of the Vienna Convention or, respectively, Article 13 of the Paris Convention,
despite the fact that both Articles are superseded by Article XIII, in so far as it contains conflicting provisions, as far
as the determination of the competent forum is concerned; generally speaking, both Articles relate to all actions


304 Document NL/DC/L.1.
305 At the Diplomatic Conference, a new proposal was presented by Belgium (document NL/DC/L.13) which purported to


solve all problems created by conflicting treaty obligations without excluding the application of the Convention on Supplemen-
tary Compensation. The Belgian proposal aimed at replacing the last sentence in Article XIII.2 with the following text:
“However, if the exercise of such jurisdiction is inconsistent with the obligations of that Party or of the Installation State in
relation to a non-Contracting Party, jurisdiction shall lie only with the courts of the Installation State”. But this proposal, which
was not adopted by the Conference, would not have solved all problems, since, as was pointed out above, the Installation State, if
a Party to either the Paris Convention or the Vienna Convention, could be faced with conflicting treaty obligations regardless of
whether the incident occurs within the territory, the territorial sea or the exclusive economic zone of an Annex State.


306 The issue of “conflicting treaty obligations in respect of jurisdiction and the related issue of conflicts of jurisdiction in
respect of the same nuclear incident as a result of domestic law provisions implementing different international conventions” was
discussed by INLEX at its Fourth Meeting (7–11 February 2005). The Group “concluded that while Article XIII.2 of the CSC
dealt with some of these situations, it did not deal with all possible cases”, and “further concluded that, until and unless all
countries were members of the same legal regime, situations including conflicting treaty obligations and the possibility of more
than one country’s court having jurisdiction were inevitable”. The Group “noted that the removal of this uncertainty was a reason
for encouraging universal adherence to a global regime” (p. 11 of the Chairman’s Report).


307 The question of which is the applicable base convention will be dealt with in Section 3.10.1 of these explanatory texts.
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against the operator arising out of the same nuclear incident.308 If, on the other hand, the applicable convention is
the Annex to the Convention on Supplementary Compensation, the scope of Article XIII depends on the relevant
provisions in the Annex, whose Article 3.9 provides that, as a rule, “the right to compensation for nuclear damage
may be exercised only against the operator liable”.


It was pointed out in Section 3.6.1 of these explanatory texts that, under the Convention on Supplementary
Compensation, the Installation State is free to limit the operator’s liability to a lower amount, provided that it makes
public funds available up to 300 million SDRs. If, subject to the provisions of the applicable base convention or of
the Annex, the Installation State avails itself of that possibility, the operator is technically not liable for damage
exceeding the limit so established, and doubts may consequently arise as to whether the claimants have to bring
separate proceedings, i.e. against the operator and against the Installation State, in order to obtain compensation.309 


As for the additional funds to be made available by the Contracting States, similar doubts may arise unless the
operator’s liability is either unlimited or fixed at an amount exceeding the national compensation amount and corre-
sponding at least to the amount of supplementary compensation necessary or available. Moreover, as was pointed
out in Section 3.8 of these explanatory texts, these additional funds will be made available by the Contracting
Parties, to the extent and when required, to the State whose courts have jurisdiction, which may be different from
the Installation State. Doubts may, therefore, arise as to whether claimants must also sue that State in order to
obtain compensation.


Article X.2 states that “each Contracting Party shall ensure that persons suffering damage may enforce their
rights to compensation without having to bring separate proceedings according to the origin of the funds provided
for such compensation”. Moreover, Article X.2 goes on to say that each Contracting Party must ensure that all
“Contracting Parties may intervene in the proceedings against the operator liable”. This language may be seen as
confirming that Article XIII refers, in principle, to actions brought against the operator only.310


However, it seems important to recall that both Article 6(a) of the Paris Convention and Article II.7 of the
Vienna Convention provide that direct action shall lie against the insurer or other financial guarantor if “national
law” or, respectively, “the law of the competent court” so provides. As for the Annex to the Convention on Supple-
mentary Compensation, Article 3.9 uses very broad language whereby “national law may permit a direct right of
action against any supplier of funds that are made available pursuant to provisions in national law to ensure
compensation through the use of funds from sources other than the operator”; 311 this provision may be interpreted
as allowing for a direct right of action against the Installation State. 


But quite apart from the possibility of a direct action against the Installation State as a “supplier of funds”,
either as cover of the operator’s liability or as supplementary compensation, it must be pointed out that a


308 As far as the scope of Article XI of the Vienna Convention is concerned, see Section 2.10 of these explanatory texts. As
for the scope of Article 13 of the Paris Convention, see paragraphs 54–59 of the Exposé des Motifs which is attached to that
Convention.


309 As was pointed out in that context, the Installation State’s obligation to make public funds available in excess of the
operator’s liability appears to be in the nature of a mere international obligation vis-à-vis the other Contracting Parties and does
not, per se, entail that the Installation State is liable under its domestic law.


310 The question of who is to be sued in the event of an incident causing damage in excess of the operator’s liability limit was
discussed by INLEX at its Fourth Meeting (7–11 February 2005). The Group “recognized that in some countries the establish-
ment of a limit on the operator’s liability lower than the amount of compensation made available under the CSC might raise
questions as to whom a victim would bring a claim against”, and “concluded that Article X of the CSC … imposes an obligation
on a Contracting Party to ensure that its national law resolves any such questions in a manner that does not require victims to
bring separate proceedings according to the origin of the funds provided for compensation. This means that an Installation State
would need to establish the appropriate mechanisms to ensure access to compensation, at the time it established a limit on
operator liability lower than the compensation amount established by national law”. The Group “also noted that the same issue
exists under the revised Brussels Convention” (p. 12 of the Chairman’s Report).


311 As will be pointed out in Section 3.10.2 of these explanatory texts, “national law” in the Paris Convention has the same
meaning as “the law of the competent court” in the Vienna Convention, but doubts may arise as to the meaning of “national law”
in the Annex.
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Contracting Party to the Convention on Supplementary Compensation may in fact be the operator of one or more
nuclear installations. In the event of a nuclear incident involving its liability as operator of such an installation, there
can be no doubt that that Contracting Party is to be sued for compensation of nuclear damage. It is unfortunate that,
whereas both the Vienna Convention and the Paris Convention provide that, in such a situation, a Contracting Party
may not invoke jurisdictional immunities which it might otherwise have under national or international law,312 no
corresponding provision can be found in either the Annex or the main body of the Convention on Supplementary
Compensation.313


3.9.4. The need for a single competent court and the recognition of judgements


Another point needs to be made in respect of jurisdiction under the Convention on Supplementary Compen-
sation. Article XIII refers to “the courts” having jurisdiction; as was pointed out in Section 2.10 of these explanatory
texts, the use of the plural form is in line with the terminology usually employed in international conventions relating
to civil jurisdiction, and may be seen to reflect a conceptual distinction between “jurisdiction”, which denotes the
extent to which a State’s courts are entitled to exercise judicial power, and “competence”, which denotes the
entitlement of a State’s court, as opposed to another court of the same State, to adjudicate a case. The term “juris-
diction” in Article XIII is clearly intended to denote the extent to which the courts of a Contracting Party are
entitled to exercise judicial power in respect of “actions concerning nuclear damage”, whereas the determination of
the “competent” court, or courts, is left to that State’s procedural law.


Article XIII does not expressly oblige the State whose courts have “jurisdiction” to ensure that only one of its
courts is “competent” in relation to the same nuclear incident. It is important to point out, in this respect, that,
although neither the 1963 Vienna Convention nor the 1960 Paris Convention make express provision to that effect,
both the 1997 Protocol to Amend the Vienna Convention314 and the 2004 Protocol to Amend the Paris
Convention315 do so. On the other hand, no corresponding provision can be found in the Annex to the Convention


312 See Article XIV of the Vienna Convention and Article 13(e) of the Paris Convention.
313 This is not the place to discuss whether or not a State operating a nuclear installation might invoke jurisdictional immu-


nities in respect of actions for compensation brought before the courts of a foreign State. As far as international law is concerned,
reference can be made, inter alia, to the 1972 Council of Europe’s European Convention on State Immunity and to the United
Nations Convention on Jurisdictional Immunities of States and Their Property, opened for signature on 17 January 2005 and not
yet in force. But it remains to be seen whether or not the provisions of those conventions correspond to customary international
law. The question of “whether or not a State could invoke jurisdictional immunities to avoid obligations under the CSC to make
public funds available” was discussed by INLEX at its Fourth Meeting (7–11 February 2005). The Group “concluded that no
inference should be drawn” from the lack of provisions in the CSC corresponding to those in both the revised Vienna and Paris
Conventions. However, the Group also noted “that failure to make funds available would be inconsistent with a Contracting
Party’s obligations under the CSC” (p. 12 of the Chairman’s Report).


314 See Section 2.10 of these explanatory texts.
315 See Article 13(h) of the Paris Convention as amended by the 2004 Protocol. The Explanatory Report attached to the


2004 Protocol points out that this new paragraph “will implement a 1990 NEA Steering Committee Recommendation [NE/
M(90)2]” (paragraph 37).
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on Supplementary Compensation.316 But in most cases it can safely be assumed that, under the procedural law of the
State whose courts have “jurisdiction”, there will only be one “competent” court in relation to the same nuclear
incident.317 


Of course, the procedural law of the State whose courts have “jurisdiction” may provide for one or more levels
of appeal from that “competent” court. Article XIII.5 makes it clear that only “a judgment that is no longer subject
to ordinary forms of review”,318 which is “entered by a court of a Contracting Party having jurisdiction”, shall be
recognized in the territory of all the other Parties. Thus, in the context of the Convention on Supplementary
Compensation also, the establishment of a single forum carries with it the need to ensure that judgements rendered
in that forum will be recognized by all the other Contracting Parties. 


It must be pointed out, however, that the provisions in Article XIII.5 are based on corresponding provisions in
Article XII of the Vienna Convention; in other words, the recognition of judgements is subject to exceptions.
Recognition can in fact be refused: (a) where the judgement was obtained by fraud; (b) where the party against
whom the judgement was pronounced was not given a fair opportunity to present his case; or (c) where the
judgement is contrary to the public policy of the Contracting Party within the territory of which recognition is
sought, or is not in accord with fundamental standards of justice. Article 13(d) of the Paris Convention, which
applies in relations between States belonging to the same region, does not contemplate such exceptions. At the


316 A provision whereby “The Contracting Party whose courts have jurisdiction shall provide a single court for proceedings
concerning any one nuclear incident” could actually be found in the “September draft”. The provision was originally inserted in
Article 7.4 of the Annex; when a decision was taken to insert identical provisions on jurisdiction in the main body of the draft
convention also, Article XII.4 (as it was then numbered) was put in square brackets, presumably in view of the fact that neither
the 1963 Vienna Convention nor the 1960 Paris Convention had a similar provision and in order to allow the Contracting Parties
to those Conventions to join the Convention on Supplementary Compensation without having to change their legislation in this
respect (see document SCNL/13/INF.3, p. 57). Indeed, at the fourteenth session, it was decided to delete Article XII.4, since “the
requirement [of a single court] was not essential to the functioning of the supplementary funding and might contradict judicial
systems of some States”; however, the provision remained in Article 7.4 of the Annex (see document SCNL/14/INF.5, pp. 30, 64–
65 and 88–89). When the provisions on jurisdiction were deleted from the Annex in order to avoid duplication, in view of the fact
that all Contracting Parties to the Convention on Supplementary Compensation were expected to abide by the uniform rules on
jurisdiction contained in Article XIII of the Convention (main body), the requirement of a single competent court disappeared
altogether.


317 The question of whether or not the State whose courts have jurisdiction has to ensure that only one of its courts is
competent in relation to the same nuclear incident was discussed by INLEX at its Fourth Meeting (7–11 February 2005). The
Group concluded that “while the revised Vienna Convention and the revised Paris Convention (as amended by the Protocol
adopted on 12 February 2004) explicitly provided that only one court shall have competency in relation to a particular nuclear
incident, the Annex to the CSC contained no such provisions. Thus there could be more than one court with competency in cases
where an Annex State has jurisdiction”. However, the Group also noted that “in most instances, the provision of a single court
would be the most appropriate way to provide for efficient compensation of victims” and “encouraged the CSC States to provide
in their national implementing legislation for the acceptance of a single court” (pp. 12-13 of the Chairman’s Report).


318 Article XII of the unrevised Vienna Convention refers to “a final judgment”. Article 13(d) of the Paris Convention
refers to judgments which “have become enforceable” under the law applied by the competent court, but the Exposé des Motifs
attached to the Convention appears to treat that expression as equivalent to “ final judgments” (paragraph 58). Be that as it may,
the “September draft” (Article XII.5) referred to “a final judgment”, just as Article XII of the 1963 Vienna Convention (see
document SCNL/13/INF.3, p. 34). However, as there was “a difference of opinion” regarding the meaning of the term “final judg-
ment”, the present wording was adopted at the fourteenth session of the Standing Committee on the basis of a text prepared by
the Secretariat of the IAEA “based on terminology used in other international treaties” (see document SCNL/14/INF.5, pp. 30
and 65). As was pointed out in Section 2.10 of these explanatory texts, a corresponding amendment was approved in respect of
Article XII of the Vienna Convention.
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Diplomatic Conference, an attempt was made by Egypt to do away with the public policy exception,319 but the
proposal did not meet with sufficient support. 


In any case, under Article XIII.6, judgements which have been recognized under paragraph 5 will also be
enforceable, as soon as the formalities required by the “law of the Contracting Party where enforcement is sought”
have been complied with. Article XIII.6 also specifies that “the merits of a claim on which the judgment has been
given shall not be subject to further proceedings”.


Quite apart from the recognition of judgements entered by the competent court, Article XIII.7 provides that
“settlements effected in respect of the payment of compensation out of the public funds referred to in Article
III.1(b) in accordance with the conditions established by national legislation shall be recognized by the other
Contracting Parties”. This provision refers to settlements effected in respect of the payment of compensation out of
the funds to be made available by the Contracting Parties in cases where the nuclear damage exceeds the national
compensation amount; such settlements have to be recognized, just as judgements entered by the competent court
in respect of such compensation have to be recognized and enforced under Article XIII.5 and 6.320


3.10. The applicable law


As was pointed out in Section 3.2.1 of these explanatory texts, the Convention on Supplementary Compen-
sation is open to States which are party to either the Paris Convention or the Vienna Convention as well as to States
which are party to neither Convention (provided that their domestic law complies with the civil liability provisions
of the Annex). Indeed, the Preamble makes it clear that one of the fundamental purposes of the Convention is to
establish “a worldwide liability regime to supplement and enhance” measures provided in the Vienna Convention,
the Paris Convention and “national legislation on compensation for nuclear damage consistent with the principles of
these Conventions”. The Convention thus provides a treaty link for States which are party to different civil liability
conventions or to no convention at all. 


From this point of view, a parallel can be drawn between the new Convention and the 1988 Joint Protocol
Relating to the Application of the Vienna Convention and the Paris Convention.321 Of course, the 1988 Joint
Protocol merely provides for a mutual extension of the operator’s liability under the Paris and Vienna systems, and
is not concerned with supplementary compensation of nuclear damage. But some of the issues which may arise in the
application of the 1988 Joint Protocol may also arise in the context of the application of the Convention on Supple-
mentary Compensation, since both instruments provide a treaty link between States which are party to different
base Conventions. Indeed, such issues are further complicated by the fact that, whereas the 1988 Joint Protocol
establishes a link between the Contracting Parties to two civil liability conventions, the Convention on Supple-
mentary Compensation includes a third group of States (the “Annex States”).


As was pointed out in Section 3.9.2 of these explanatory texts, one issue in respect of which a parallel can be
drawn between the 1997 Convention and the 1988 Joint Protocol relates to the possible conflict of treaty obligations
in respect of the exercise of jurisdiction over actions for compensation of nuclear damage. But another issue relates
to the applicable law. As far as this issue is concerned, two aspects have to be kept distinct, although they are
intimately related; the first aspect relates to the applicable base convention (see Section 3.10.1 of these explanatory


319 See document NL/DC/L.7. The public policy exception is contemplated in most municipal legal systems, as well as in
most international conventions relating to the recognition of judgements.


320 In the “September draft” this provision originally appeared in Article VII, relating to “call for funds”. Article VII.2
required both the recognition of such settlements and the enforcement of judgements made by the competent court in respect of
such compensation (see document SCNL/13/INF.3, p. 28). At the fourteenth session of the Standing Committee, it was decided to
delete the second half of the provision relating to judgements “since the subject was covered by Article XII” (now Article XIII);
moreover, it was further decided to move the remaining part of the provision at the end of that Article.


321 See Section 1.5 of these explanatory texts. States party to either the Vienna Convention or the Paris Convention are not
required to be party to the Joint Protocol also in order to join the Convention on Supplementary Compensation.
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texts), whereas the second aspect relates to the exercise of options under the applicable convention (see Section
3.10.2 of these explanatory texts).


3.10.1. The applicable civil liability convention


Once the State whose courts have jurisdiction has been identified, the first issue which arises for the competent
court relates to the applicable civil liability regime. No special problem arises in respect of the few provisions
relating to civil liability which have been inserted in the main body of the Convention on Supplementary Compen-
sation, since those provisions, in relations between Contracting Parties to the Convention, supersede any conflicting
provisions of other treaties which may be in force for the Contracting Parties. Thus, as far as the definition of nuclear
damage is concerned, Article I(f) of the Convention applies equally to all Contracting Parties. Of course, it was
pointed out in Section 3.5.4 of these explanatory texts that this definition is far from being entirely self-executing
and leaves a considerable degree of discretion to national law; the same holds true for Article III.1(a), which
provides for a minimum national compensation amount, but leaves it to implementing legislation to determine if
that amount is to be made available on the basis of the operator’s liability or of public funds. Both issues do not,
however, relate to the applicable civil liability convention, but rather to the exercise of options under that
convention; they will, therefore, be addressed in Section 3.10.2 of these explanatory texts.


For all matters which are not addressed in the main body of the Convention, the question arises of which is the
applicable civil liability regime, i.e. the applicable civil liability convention and, consequently, the applicable
domestic law incorporating or implementing that convention. In view of the fact that the Vienna Convention, the
Paris Convention and the Annex to the Convention on Supplementary Compensation are based on the same
general principles of nuclear liability, this question may appear to be academic. But whereas the general principles
are the same, the “legal details” may differ depending on which is the applicable convention. Moreover, some issues,
such as the exclusion of liability in the event of a grave natural disaster, the length of the period of extinction for
rights of compensation, or the priority in the distribution of compensation to claims relating to loss of life or
personal injury, can hardly be qualified as “legal details”.322 


Article XIV.1 of the Convention on Supplementary Compensation merely states that “either the Vienna
Convention or the Paris Convention or the Annex to this Convention, as appropriate, shall apply to a nuclear
incident to the exclusion of the others” (emphasis added). This provision is based on a corresponding provision in
Article III.1 of the 1988 Joint Protocol.323 However, unlike Article III of the Joint Protocol, Article XIV gives no
further indication as to which is the applicable convention. Of course, there can be no doubt that, in the event of a
nuclear incident occurring in a nuclear installation, the applicable convention will be that in force for the Installation
State, whose courts have jurisdiction. Article III.2 of the 1988 Joint Protocol has an express provision to this effect,
but, even in the absence of such an express provision, the same holds true in the context of the Convention on
Supplementary Compensation.324 


322 As far as the “geographical scope” of the national compensation amount is concerned, see later in the text.
323 The words “as appropriate” do not, however, appear in Article III.1 of the 1988 Joint Protocol; these words were


inserted in Article XIV.1 of the Convention on Supplementary Compensation at the sixteenth session of the Drafting Committee
for reasons which will be explained later.


324 A provision corresponding to Article III.2 of the Joint Protocol could in fact be found in earlier drafts of the Convention
on Supplementary Compensation. In this respect, see the references made in footnote 328.
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On the other hand, in the event of a nuclear incident occurring outside a nuclear installation and involving
nuclear material in the course of carriage, jurisdiction may lie with the courts of a State other than the Installation
State and that State may be a Party to a civil liability convention different from that which is in force for the Instal-
lation State and under which the operator is liable. Article III.3 of the 1988 Joint Protocol provides that, in such a
situation, the applicable convention is that to which the Installation State is a Party.325 The question arises of whether
the absence of a corresponding provision in Article XIV of the Convention on Supplementary Compensation
implicitly indicates that a different solution was envisaged by the drafters. 


It is important to recall, in this respect, that, as was alluded to in Section 3.4 of these explanatory texts, the
choice of the applicable convention has important implications for the question of which implementing legislation is
required on the part of a non-nuclear State wishing to join the Convention on Supplementary Compensation. In
fact, if the applicable convention is that which is in force for the Installation State, a non-nuclear Annex State would
only be required to give effect to the specific choice of law rule implicitly embodied in Article XIV.1, thus allowing
its courts to apply the national law of the Installation State incorporating or implementing the applicable conven-
tion.326 If, on the other hand, the applicable convention is that which is in force for the State whose courts have juris-
diction, then a non-nuclear Annex State would have to implement all the self-executing provisions of the Annex in
so far as these are not directly applicable within its domestic legal order.327


It must be recognized that the drafting history of Article XIV.1 is not very conclusive as to which is the “appro-
priate” convention.328 However, there is indeed some evidence that Article XIV.1 warrants the application of the
convention in force for the State whose courts have jurisdiction — or, if that State is an Annex State, of the Annex
to the Convention on Supplementary Compensation — instead of the Convention in force for the Installation State.
In particular, this solution appears to be implicit in Article 2.4 of the Annex, which, as was explained in Section 3.3.3
of these explanatory texts, requires the United States of America to apply the Annex provisions in a situation where
its courts have jurisdiction but the operator is not liable under the Price–Anderson Act.329


But in at least one respect the Convention on Supplementary Compensation does explicitly indicate that the
convention in force for the Installation State is the applicable convention. As was pointed out in Section 3.5.3 of
these explanatory texts, Article III.2(a) of the Convention on Supplementary Compensation allows the law of the
Installation State to exclude damage suffered in non-Contracting States, but this possibility is subject to obligations
of that State under “other conventions on nuclear liability”; it seems, therefore, clear that the Convention governing
the exercise of options on the part of the Installation State is that in force for that State. Indeed, it would be different
to conceive a different solution. Moreover, it will be pointed out in the Section 3.10.2 of these explanatory texts that,
irrespective of which is the applicable base convention, the competent court will have to give effect to the law of the
Installation State in several other respects.


325 According to several commentators of the 1988 Joint Protocol, the rationale behind this solution is the desirability to
hold the operator liable under the Convention which corresponds to his national law; applying the Convention in force for the
State whose courts have jurisdiction would result in the operator being liable under different Conventions depending on where
the incident occurs. But it will be pointed out in Section 3.10.2 of these explanatory texts that, irrespective of which is the appli-
cable base convention, several matters, including the limit of the operator’s liability and the amount, type and terms of the
financial security which the operator is required to have and maintain, are left to be determined by the Installation State.


326 The competent court would thus have to apply a national law different from the lex fori. But this is not an unusual
situation in conflict of laws cases. Moreover, the application of that foreign law would be limited to those issues which are either
directly governed by the applicable convention or in respect of which that Convention explicitly provides for the application of
the law of the Installation State; in fact, it will be pointed out in the next subsection that several matters are left to be governed
by the “law of the competent court”, irrespective of which is the applicable base convention.


327 In this case also, it must be pointed out that the applicable convention would determine which is the applicable law in
respect of matters left to the discretion of domestic law; as will be pointed out in Section 3.10.2 of these explanatory texts, some
such matters are left to be determined by the Installation State, its “legislation” or its “law”, irrespective of which is the applicable
base convention.
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3.10.2. The exercise of options under the applicable convention


Once the applicable base convention is identified, that Convention, or domestic legislation implementing its
provisions, will apply to all matters in respect of which uniform rules are provided. However, it has been pointed out
several times that, irrespective of which is the applicable base convention, several matters are left to be determined
by domestic law. It remains to be seen which is the law applicable in this respect. 


Article XIV.2 of the Convention on Supplementary Compensation states that, “subject to the provisions of this
Convention, the Vienna Convention or the Paris Convention, as appropriate, the applicable law is the law of the
competent court”. Article I(k) defines the “law of the competent court” as “the law of the court having jurisdiction
under this Convention, including any rules of such law relating to conflict of laws”. Thus, as was pointed out in
respect of a corresponding definition in the Vienna Convention, the “law of the competent court” may be the lex fori
or a foreign law made applicable under the rules of private international law of the forum.330 


But Article XIV.2 appears to be nothing more than a catch-all clause, since in most cases the question of which
national law governs which issue will have to be answered on the basis of specific provisions either in the Convention


328 Provisions corresponding to those in Article III of the 1988 Joint Protocol were inserted (within square brackets) in the
“collective State contributions draft” (Article 14) at the tenth session, on the basis of a proposal presented by the United
Kingdom during the fourth meeting of the Intersessional Working Group (document IWG/4/5/Rev.1); the “collective State
contributions draft” was in fact only open to States party to either the Vienna Convention or the Paris Convention, and it was
indicated by some delegations that “while there was a need to link the basic conventions, the Joint Protocol need not be used for
creating such a link between parties to the draft convention, but to different basic conventions” (see document SCNL/10/INF.4,
pp. 15 and 63–64). At the eleventh session, it was agreed to maintain those provisions unchanged within square brackets “on the
understanding that the issues involved would be considered at a later date” (see document SCNL/11/INF.5, p. 9). At the twelfth
session, the “merged draft”, conceived as a free-standing instrument, was adopted as the basis for future discussions, and no indi-
cation was given as to the reason why no corresponding provisions were inserted in that draft (see document SCNL/12/INF.6, p.
56). But corresponding provisions were again inserted in the main body of the “September draft” (Article XIV), though again
within square brackets (see document SCNL/13/INF.3, pp. 11–12 and 35). At the fourteenth session, it was agreed to remove the
square brackets around those provisions (see document SCNL/14/INF.5, pp. 30 and 66). Article XIV.3 of the “September draft as
revised” stated that, “in the case of a nuclear incident occurring outside a nuclear installation and involving nuclear material in
the course of carriage, the applicable law shall be that of the Installation State whose operator is liable under legislation imple-
menting either the Vienna Convention or the Paris Convention or legislation in conformity with the Annex to this Convention”.
However, at the sixteenth session of the Standing Committee, the Drafting Committee decided to delete this provision, together
with the provision corresponding to Article III.2 of the 1988 Joint Protocol, and to insert the words “as appropriate” in paragraph
1 (see document SCNL/16/INF.3, pp. 22 and 54–55). These decisions were taken on the basis of proposals on jurisdiction and
applicable law which were prepared by a working-group co-ordinated by Mr. Rustand of Sweden (document SCNL/16/4). Unfor-
tunately, that proposal does not state the reasons behind the deletion of the relevant paragraphs. However, it may be useful to
mention that the proposal evolved from a previous Swedish proposal (document SCNL/16/1) which did make clear that, except
in respect of the maximum amount of liability of the operator, the applicable law, in case of an incident occurring outside a
nuclear installation and involving nuclear material in the course of carriage, was intended to be “that of the State where the
incident occurs”.


329 It is significant that, as was also pointed out in Section 3.3.3 of these explanatory texts, this provision was inserted in the
“grandfather clause” only at the Diplomatic Conference, i.e. after the deletion of provisions corresponding to those in Article
III.2 and 3, of the 1988 Joint Protocol. The question of which is the applicable base convention and, consequently, the applicable
law incorporating or implementing that convention, in a situation where the State whose courts have jurisdiction is not the Instal-
lation State was discussed by INLEX at its Fourth Meeting (7–11 February 2005). The Group endorsed the interpretation given
in the text, whereby the applicable base convention is the one in force for the State whose courts have jurisdiction. More specifi-
cally, the Group concluded that “any ambiguity in paragraph 1 of Article XIV is resolved by paragraph 2 which makes it clear that
the applicable law is the national law of the country with jurisdiction and that paragraph 1 can only be applied by looking to
whether the applicable Vienna or Paris Conventions or the Annex to the CSC is the basis for that national law” (p. 13 of the
Chairman’s Report)


330 See Sections 1.4 and 2.8 of these explanatory texts.
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on Supplementary Compensation itself (main body or Annex) or in the applicable base convention. In this latter
respect, Article XII.1 of the Convention on Supplementary Compensation makes it clear that “except insofar as this
Convention otherwise provides, each Contracting Party may exercise the powers vested in it by virtue of the Vienna
Convention or the Paris Convention, and any provisions made thereunder may be invoked against the other
Contracting Parties in order that the public funds referred to in Article III.1(b) [i.e. the supplementary funds to be
made available by all the Contracting Parties where the damage exceeds the national compensation amount] be
made available”.331


In respect of matters which are directly addressed by provisions in the main body of the Convention on
Supplementary Compensation, it was pointed out in Section 3.10.1 of these explanatory texts that, under Article
III.2(a), the law of the Installation State, subject to the provisions of the Convention(s) in force for that State, will
determine the “geographical scope” of the national compensation amount. On the other hand, as far as the
definition of nuclear damage is concerned, it was pointed out in Section 2.3 of these explanatory texts that the “law
of the competent court” will have to determine, inter alia, the extent to which damage is to be compensated under
the various heads listed in Article I (f)(iii)–(vi). Moreover, the question of whether or not pure economic loss
unrelated to impairment of the environment is to be compensated is left to be answered by “the general law on civil
liability of the competent court”. The “law of the competent court” will also have to determine the reasonableness
of both measures of reinstatement of impaired environment and preventive measures. On the other hand, both
measures of reinstatement and preventive measures must have been approved by the competent authorities under
the “law of the State where the measures were taken”, whereas “the law of the State where the damage is suffered”
is to determine who is entitled to take measures of reinstatement.


As for matters which are addressed in the Annex to the Convention on Supplementary Compensation or in the
applicable base convention, it must be pointed out, from a general point of view, that the degree of discretion given
to national law is different in the three base regimes and, as far as the Vienna Convention and the Paris Convention
are concerned, it also depends on which amendment is in force for a Contracting Party. Moreover, the three base
regimes are not entirely consistent in the choice of the applicable national law under their provisions.


Irrespective of which is the applicable base regime, some matters are left to be determined by the Installation
State; mention may be made, for example, of the designation of the operator of a nuclear installation and of the
determination of the limit, if any, of the operator’s liability as well as of the limit of liability cover. But several other
matters are left to be determined by the legislation of the Installation State or to be governed by its law.332


In most cases, however, the Vienna Convention leaves matters in respect of which uniform rules are not
provided to be determined, or governed, by the “law of the competent court”, which, as was pointed out above, is
defined in the same way as in Article I(k) of the Convention on Supplementary Compensation.333 The Paris
Convention leaves such matters to be determined by “national law” or “national legislation”, but then defines such
law or legislation as “the national law or the national legislation of the court having jurisdiction” under that


331 The travaux préparatoires make it clear that Article XI.1 was mainly intended to address the “geographical scope” of
the national compensation amount and the causes of exoneration from liability. At the fifteenth session of the Standing
Committee, during a discussion of Article XI.1, it was “agreed” that the national compensation amount “was not reserved for
victims in Contracting Parties to the supplementary funding convention, but would be distributed according to the national law of
the Installation State”. Furthermore, earlier drafts of Article XI included an additional paragraph (paragraph 2) which would
have subjected the opposability of options exercised in respect of both “geographical scope” and causes of exoneration to the
consent of the Contracting Parties to the Convention on Supplementary Compensation; however, at the fifteenth session, the
“prevailing opinion” was in favour of deletion of that paragraph, “inter alia because it was felt that it might discourage
Contracting Parties from extending coverage to non-Contracting Parties” (see documents SCNL/13/INF.3, p. 32; SCNL/14/INF.5,
pp. 29 and 63; SCNL/15/INF.5, p. 16).


332 As far as the Vienna Convention and the Annex to the Convention on Supplementary Compensation are concerned,
see, respectively, Sections 1.4 and 3.4 of these explanatory texts.


333 See Section 1.4 of these explanatory texts.
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Convention,334 and the Exposé des Motifs explains that the definition includes “rules of private international law,
which are not affected by the Convention”.335 In other words, the meaning of “national Law”” and of “national legis-
lation” under the Paris Convention is, in substance, the same as the meaning of “law of the competent court” under
the Vienna Convention.336


As for the Annex, it was pointed out in Section 3.4 of these explanatory texts that the provisions which do not
make specific reference to the Installation State, its “legislation” or its “law” are not very consistent and may give
rise to ambiguities. In some cases reference is made to the “law of the competent court”,337 which is defined in
Article I(f) of the main body of the Convention as including the rules of private international law, whereas in others
reference is made to “national law”,338 which is nowhere defined. The difference in terminology may give rise to
doubts as to which is the applicable “national law”: whereas in one case “national law” clearly refers to the national
law of the competent court,339 in most other cases it might be taken to refer to the national law of the operator liable
instead.340 This interpretation might be seen as reinforced by the fact that in one case the corresponding provision in
the (unamended) Vienna Convention actually refers to the “law of the Installation State”.341 But in all other cases
this interpretation would lead to inconsistencies with both the Vienna Convention and the Paris Convention, which
refer, in respect of the same matters, to the “law of the competent court” or, respectively, to the “national law” of the
competent court.342 Moreover, since in other cases the Annex itself refers to the “law of the Installation State”, the
question might be asked as to why a reference was made to “national law” instead. 


Since the intention of the drafters was to make the provisions of the Annex consistent with the corresponding
provisions in either the Vienna Convention or the Paris Convention, the best interpretation is that “national law”
means the national law of the competent court. If that is the case, then it remains to be explained why reference was
not consistently made to the “law of the competent court” throughout the Annex. If the difference in terminology is
to be given any meaning, reference to “national law”, as opposed to the “law of the competent court”, may be seen
as excluding national conflict of laws rules.


3.11. The settlement of disputes


Article XVI of the Convention on Supplementary Compensation makes provisions for the settlement of all
disputes between the Contracting Parties concerning the interpretation or application of the Convention. These


334 See Article 14(b) of the Paris Convention. 
335 Paragraph 60. 
336 In this respect, however, the 2004 Protocol to Amend the Paris Convention will amend Article 14(b) by expressly


excluding conflict of laws rules from the definition of “national law”. The Explanatory Report (paragraph 38) explains that “such
exclusion reflects modern trends in private international law without, however, depriving the competent court of the right to
determine questions of private international law which are not determined by the choice of law rules under the Convention”.


337 See Article 9.3; Article 11.
338 See Article 3. 6, 7(c) and 9; Article 9.4; Article 10.
339 See Article 9.4.
340 See Article 3. 6, 7(c) and 9; Article 10.
341 This appears to be the case in respect of the operator’s liability for damage caused to the means of transport upon which


the nuclear material involved was at the time of the nuclear incident (see Article 3.7(c) of the Annex and Article IV.5 and 6 of the
(unamended) 1963 Vienna Convention). The Paris Convention has no corresponding provision since it covers damage to the
means of transport as a matter of principle, and the 1997 Protocol amends the Vienna Convention to the same effect (see Section
2.3.4 of these explanatory texts).


342 This appears to be the case in respect of: the possibility to relieve the operator from the obligation to pay compensation
for damage suffered by a person who has caused or contributed to causing such damage through gross negligence or an inten-
tional act or omission; and the existence of a direct right of action against the insurer or other provider of funds. In both instances,
Article 3.6 and 9 of the Annex refers to “national law”, whereas the Vienna Convention refers to the “law of the competent
court” (Articles IV and II.7), and the Paris Convention to the “national law” of the court having jurisdiction (Article 6(a)).
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provisions are identical to those which have been inserted in Article XX A of the 1997 Vienna Convention and
which have been briefly examined in Section 2.11 of these explanatory texts.


Article XVI.1 states that in the event of such a dispute “the parties to the dispute shall consult with a view to
the settlement of the dispute by negotiation or by any peaceful means of settling disputes acceptable to them”. Of
course, the Parties’ choices in this respect may be limited by other applicable agreements. In fact, Contracting
Parties to the Convention on Supplementary Compensation may be party to other bilateral or multilateral treaties
on the settlement of international disputes which may apply in the event of a dispute concerning the interpretation
or application of the Convention. Moreover, Contracting Parties may have declared, under the so-called “optional
clause” in Article 36.2 of the Statute of the International Court of Justice, that they recognize as compulsory, in
relation to any other State accepting the same obligation, the jurisdiction of the International Court of Justice.
However, it is a well known fact that under general international law there is no obligation to settle international
disputes and all procedures for such settlement rest on the consent of the Parties.


Under Article XVI.2, if a dispute concerning the interpretation or application of the Convention on Supple-
mentary Compensation is not settled within six months by negotiation or any other peaceful means of the Parties’
choice, any Party can, by way of a unilateral request, submit it to arbitration or refer it to the International Court of
Justice for decision. Since arbitration, as opposed to judicial settlement, usually presupposes the establishment of an
ad hoc arbitrator or arbitral tribunal, Article XVI.2 also provides that, if the Parties to the dispute cannot agree on
the organization of the arbitration, each of them may request the Secretary General of the United Nations or the
President of the International Court of Justice to appoint one or more arbitrators. 


Ultimately, therefore, the dispute will be settled by an arbitral award or by a decision of the International
Court of Justice, either of which would be binding on the Parties. However, Article XVI.3 allows each State to opt
out of this compulsory dispute settlement procedure by a declaration made when ratifying, accepting, approving or
acceding to the Convention. 
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MATRIX SHOWING COMPARATIVE PROVISIONS
IN VARIOUS NUCLEAR LIABILITY CONVENTIONS


The following nuclear liability instruments are covered in this matrix:


VC 1963 Vienna Convention on Civil Liability for Nuclear Damage


CVC Consolidated text of the 1963 Vienna Convention on Civil Liability for Nuclear Damage,
as amended by the 1997 Protocol to Amend the Vienna Convention on Civil Liability for
Nuclear Damage


CSC 1997 Convention on Supplementary Compensation for Nuclear Damage


PC 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy, as
amended by the 1964 Additional Protocol and by the 1982 Protocol


2004 RPC 2004 Protocol to Amend the 1960 Paris Convention on Third Party Liability in the Field
of Nuclear Energy, as amended 


2004 RBC 2004 Protocol to Amend the 1963 Brussels Convention Supplementary to the Paris
Convention, as amended by the 1964 Additional Protocol and by the 1982 Protocol
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VIENNA CONVENTION ON CIVIL LIABILITY
FOR NUCLEAR DAMAGE


Done on 21 May 1963


THE CONTRACTING PARTIES, 


HAVING RECOGNIZED the desirability of establishing some minimum standards to provide financial
protection against damage resulting from certain peaceful uses of nuclear energy, 


BELIEVING that a convention on civil liability for nuclear damage would also contribute to the development
of friendly relations among nations, irrespective of their differing constitutional and social systems, 


HAVE DECIDED to conclude a convention for such purposes, and thereto have agreed as follows - 


ARTICLE I


1. For the purposes of this Convention - 


(a) “Person” means any individual, partnership, any private or public body whether corporate or not, any interna-
tional organization enjoying legal personality under the law of the Installation State, and any State or any of its
constituent sub-divisions. 


(b) “National of a Contracting Party” includes a Contracting Party or any of its constituent sub-divisions, a
partnership, or any private or public body whether corporate or not established within the territory of a
Contracting Party. 


(c) “Operator”, in relation to a nuclear installation, means the person designated or recognized by the Installation
State as the operator of that installation. 


(d) “Installation State”, in relation to a nuclear installation, means the Contracting Party within whose territory
that installation is situated or, if it is not situated within the territory of any State, the Contracting Party by
which or under the authority of which the nuclear installation is operated. 


(e) “Law of the competent court” means the law of the court having jurisdiction under this Convention, including
any rules of such law relating to conflict of laws. 


(f) “Nuclear fuel” means any material which is capable of producing energy by a self-sustaining chain process of
nuclear fission. 


(g) “Radioactive products or waste” means any radioactive material produced in, or any material made
radioactive by exposure to the radiation incidental to, the production or utilization of nuclear fuel, but does not
include radioisotopes which have reached the final stage of fabrication so as to be usable for any scientific,
medical, agricultural, commercial or industrial purpose. 


(h) “Nuclear material” means - 
(i) nuclear fuel, other than natural uranium and depleted uranium, capable of producing energy by a self-


sustaining chain process of nuclear fission outside a nuclear reactor, either alone or in combination with
some other material; and 


(ii) radioactive products or waste. 
(i) “Nuclear reactor” means any structure containing nuclear fuel in such an arrangement that a self-sustaining


chain process of nuclear fission can occur therein without an additional source of neutrons. 
(j) “Nuclear installation” means - 


(i) any nuclear reactor other than one with which a means of sea or air transport is equipped for use as a
source of power, whether for propulsion thereof or for any other purpose; 
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(ii) any factory using nuclear fuel for the production of nuclear material, or any factory for the processing of
nuclear material, including any factory for the re-processing of irradiated nuclear fuel; and 


(iii) any facility where nuclear material is stored, other than storage incidental to the carriage of such
material; 


provided that the Installation State may determine that several nuclear installations of one operator which are
located at the same site shall be considered as a single nuclear installation. 


(k) “Nuclear damage” means - 
(i) loss of life, any personal injury or any loss of, or damage to, property which arises out of or results from


the radioactive properties or a combination of radioactive properties with toxic, explosive or other
hazardous properties of nuclear fuel or radioactive products or waste in, or of nuclear material coming
from, originating in, or sent to, a nuclear installation; 


(ii) any other loss or damage so arising or resulting if and to the extent that the law of the competent court so
provides; and 


(iii) if the law of the Installation State so provides, loss of life, any personal injury or any loss of, or damage to,
property which arises out of or results from other ionizing radiation emitted by any other source of
radiation inside a nuclear installation. 


(l) “Nuclear incident” means any occurrence or series of occurrences having the same origin which causes nuclear
damage. 


2. An Installation State may, if the small extent of the risks involved so warrants, exclude any small quantities of
nuclear material from the application of this Convention, provided that- 


(a) maximum limits for the exclusion of such quantities have been established by the Board of Governors of the
International Atomic Energy Agency; and 


(b) any exclusion by an Installation State is within such established limits. 


The maximum limits shall be reviewed periodically by the Board of Governors. 


ARTICLE II


1. The operator of a nuclear installation shall be liable for nuclear damage upon proof that such damage has been
caused by a nuclear incident - 


(a) in his nuclear installation; or 
(b) involving nuclear material coming from or originating in his nuclear installation, and occurring - 


(i) before liability with regard to nuclear incidents involving the nuclear material has been assumed,
pursuant to the express terms of a contract in writing, by the operator of another nuclear installation; 


(ii) in the absence of such express terms, before the operator of another nuclear installation has taken charge
of the nuclear material; or 


(iii) where the nuclear material is intended to be used in a nuclear reactor with which a means of transport is
equipped for use as a source of power, whether for propulsion thereof or for any other purpose, before
the person duly authorized to operate such reactor has taken charge of the nuclear material; but 


(iv) where the nuclear material has been sent to a person within the territory of a non-Contracting State,
before it has been unloaded from the means of transport by which it has arrived in the territory of that
non-Contracting State; 


(c) involving nuclear material sent to his nuclear installation, and occurring - 
(i) after liability with regard to nuclear incidents involving the nuclear material has been assumed by him,


pursuant to the express terms of a contract in writing, from the operator of another nuclear installation; 
(ii) in the absence of such express terms, after he has taken charge of the nuclear material; or 
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(iii) after he has taken charge of the nuclear material from a person operating a nuclear reactor with which a
means of transport is equipped for use as a source of power, whether for propulsion thereof or for any
other purpose; but 


(iv) where the nuclear material has, with the written consent of the operator, been sent from a person within
the territory of a non-Contracting State, only after it has been loaded on the means of transport by which
it is to be carried from the territory of that State; 


provided that, if nuclear damage is caused by a nuclear incident occurring in a nuclear installation and
involving nuclear material stored therein incidentally to the carriage of such material, the provisions of sub-
paragraph (a) of this paragraph shall not apply where another operator or person is solely liable pursuant to
the provisions of sub-paragraph (b) or (c) of this paragraph. 


2. The Installation State may provide by legislation that, in accordance with such terms as may be specified
therein, a carrier of nuclear material or a person handling radioactive waste may, at his request and with the consent
of the operator concerned, be designated or recognized as operator in the place of that operator in respect of such
nuclear material or radioactive waste respectively. In this case such carrier or such person shall be considered, for all
the purposes of this Convention, as an operator of a nuclear installation situated within the territory of that State. 


3. (a) Where nuclear damage engages the liability of more than one operator, the operators involved shall, in
so far as the damage attributable to each operator is not reasonably separable, be jointly and severally
liable. 


(b) Where a nuclear incident occurs in the course of carriage of nuclear material, either in one and the same
means of transport, or, in the case of storage incidental to the carriage, in one and the same nuclear
installation, and causes nuclear damage which engages the liability of more than one operator, the total
liability shall not exceed the highest amount applicable with respect to any one of them pursuant to
Article V. 


(c) In neither of the cases referred to in sub-paragraphs (a) and (b) of this paragraph shall the liability of any
one operator exceed the amount applicable with respect to him pursuant to Article V. 


4. Subject to the provisions of paragraph 3 of this Article, where several nuclear installations of one and the same
operator are involved in one nuclear incident, such operator shall be liable in respect of each nuclear installation
involved up to the amount applicable with respect to him pursuant to Article V. 


5. Except as otherwise provided in this Convention, no person other than the operator shall be liable for nuclear
damage. This, however, shall not affect the application of any international convention in the field of transport in
force or open for signature, ratification or accession at the date on which this Convention is opened for signature. 


6. No person shall be liable for any loss or damage which is not nuclear damage pursuant to sub-paragraph (k) of
paragraph 1 of Article I but which could have been included as such pursuant to sub-paragraph (k)(ii) of that
paragraph. 


7. Direct action shall lie against the person furnishing financial security pursuant to Article VII, if the law of the
competent court so provides. 


ARTICLE III


The operator liable in accordance with this Convention shall provide the carrier with a certificate issued by or
on behalf of the insurer or other financial guarantor furnishing the financial security required pursuant to Article
VII. The certificate shall state the name and address of that operator and the amount, type and duration of the
security, and these statements may not be disputed by the person by whom or on whose behalf the certificate was
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issued. The certificate shall also indicate the nuclear material in respect of which the security applies and shall
include a statement by the competent public authority of the Installation State that the person named is an operator
within the meaning of this Convention. 


ARTICLE IV


1. The liability of the operator for nuclear damage under this Convention shall be absolute. 


2. If the operator proves that the nuclear damage resulted wholly or partly either from the gross negligence of the
person suffering the damage or from an act or omission of such person done with intent to cause damage, the
competent court may, if its law so provides, relieve the operator wholly or partly from his obligation to pay compen-
sation in respect of the damage suffered by such person. 


3. (a) No liability under this Convention shall attach to an operator for nuclear damage caused by a nuclear
incident directly due to an act of armed conflict, hostilities, civil war or insurrection. 


(b) Except in so far as the law of the Installation State may provide to the contrary, the operator shall not be
liable for nuclear damage caused by a nuclear incident directly due to a grave natural disaster of an
exceptional character. 


4. Whenever both nuclear damage and damage other than nuclear damage have been caused by a nuclear
incident or jointly by a nuclear incident and one or more other occurrences, such other damage shall, to the extent
that it is not reasonably separable from the nuclear damage, be deemed, for the purposes of this Convention, to be
nuclear damage caused by that nuclear incident. Where, however, damage is caused jointly by a nuclear incident
covered by this Convention and by an emission of ionizing radiation not covered by it, nothing in this Convention
shall limit or otherwise affect the liability, either as regards any person suffering nuclear damage or by way of
recourse or contribution, of any person who may be held liable in connection with that emission of ionizing
radiation. 


5. The operator shall not be liable under this Convention for nuclear damage - 


(a) to the nuclear installation itself or to any property on the site of that installation which is used or to be used in
connection with that installation; or 


(b) to the means of transport upon which the nuclear material involved was at the time of the nuclear incident. 


6. Any Installation State may provide by legislation that sub-paragraph (b) of paragraph 5 of this Article shall not
apply, provided that in no case shall the liability of the operator in respect of nuclear damage, other than nuclear
damage to the means of transport, be reduced to less than US $5 million for any one nuclear incident. 


7. Nothing in this Convention shall affect - 


(a) the liability of any individual for nuclear damage for which the operator, by virtue of paragraph 3 or 5 of this
Article, is not liable under this Convention and which that individual caused by an act or omission done with
intent to cause damage; or 


(b) the liability outside this Convention of the operator for nuclear damage for which, by virtue of sub-paragraph
(b) of paragraph 5 of this Article, he is not liable under this Convention. 
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ARTICLE V


1. The liability of the operator may be limited by the Installation State to not less than US $5 million for any one
nuclear incident. 


2. Any limits of liability which may be established pursuant to this Article shall not include any interest or costs
awarded by a court in actions for compensation of nuclear damage. 


3. The United States dollar referred to in this Convention is a unit of account equivalent to the value of the
United States dollar in terms of gold on 29 April 1963, that is to say US $35 per one troy ounce of fine gold. 


(4) The sum mentioned in paragraph 6 of Article IV and in paragraph 1 of this Article may be converted into
national currency in round figures. 


ARTICLE VI


1. Rights of compensation under this Convention shall be extinguished if an action is not brought within ten years
from the date of the nuclear incident. If, however, under the law of the Installation State the liability of the operator
is covered by insurance or other financial security or by State funds for a period longer than ten years, the law of the
competent court may provide that rights of compensation against the operator shall only be extinguished after a
period which may be longer than ten years, but shall not be longer than the period for which his liability is so covered
under the law of the Installation State. Such extension of the extinction period shall in no case affect rights of
compensation under this Convention of any person who has brought an action for loss of life or personal injury
against the operator before the expiry of the aforesaid period of ten years. 


2. Where nuclear damage is caused by a nuclear incident involving nuclear material which at the time of the
nuclear incident was stolen, lost, jettisoned or abandoned, the period established pursuant to paragraph 1 of this
Article shall be computed from the date of that nuclear incident, but the period shall in no case exceed a period of
twenty years from the date of the theft, loss, jettison or abandonment. 


3. The law of the competent court may establish a period of extinction or prescription of not less than three years
from the date on which the person suffering nuclear damage had knowledge or should have had knowledge of the
damage and of the operator liable for the damage, provided that the period established pursuant to paragraphs 1 and
2 of this Article shall not be exceeded. 


4. Unless the law of the competent court otherwise provides, any person who claims to have suffered nuclear
damage and who has brought an action for compensation within the period applicable pursuant to this Article may
amend his claim to take into account any aggravation of the damage, even after the expiry of that period, provided
that final judgment has not been entered. 


5. Where jurisdiction is to be determined pursuant to sub-paragraph (b) of paragraph 3 of Article XI and a
request has been made within the period applicable pursuant to this Article to any one of the Contracting Parties
empowered so to determine, but the time remaining after such determination is less than six months, the period
within which an action may be brought shall be six months, reckoned from the date of such determination. 
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ARTICLE VII


1. The operator shall be required to maintain insurance or other financial security covering his liability for
nuclear damage in such amount, of such type and in such terms as the Installation State shall specify. The Installation
State shall ensure the payment of claims for compensation for nuclear damage which have been established against
the operator by providing the necessary funds to the extent that the yield of insurance or other financial security is
inadequate to satisfy such claims, but not in excess of the limit, if any, established pursuant to Article V. 


2. Nothing in paragraph 1 of this Article shall require a Contracting Party or any of its constituent sub-divisions,
such as States or Republics, to maintain insurance or other financial security to cover their liability as operators. 


3. The funds provided by insurance, by other financial security or by the Installation State pursuant to paragraph
1 of this Article shall be exclusively available for compensation due under this Convention. 


4. No insurer or other financial guarantor shall suspend or cancel the insurance or other financial security
provided pursuant to paragraph 1 of this Article without giving notice in writing of at least two months to the
competent public authority or, in so far as such insurance or other financial security relates to the carriage of nuclear
material, during the period of the carriage in question. 


ARTICLE VIII


Subject to the provisions of this Convention, the nature, form and extent of the compensation, as well as the
equitable distribution thereof, shall be governed by the law of the competent court. 


ARTICLE IX


1. Where provisions of national or public health insurance, social insurance, social security, workmen’s compen-
sation or occupational disease compensation systems include compensation for nuclear damage, rights of benefici-
aries of such systems to obtain compensation under this Convention and rights of recourse by virtue of such systems
against the operator liable shall be determined, subject to the provisions of this Convention, by the law of the
Contracting Party in which such systems have been established, or by the regulations of the intergovernmental
organization which has established such systems. 


2. (a) If a person who is a national of a Contracting Party, other than the operator, has paid compensation for
nuclear damage under an international convention or under the law of a non-Contracting State, such
person shall, up to the amount which he has paid, acquire by subrogation the rights under this
Convention of the person so compensated. No rights shall be so acquired by any person to the extent that
the operator has a right of recourse against such person under this Convention.


(b) Nothing in this Convention shall preclude an operator who has paid compensation for nuclear damage
out of funds other than those provided pursuant to paragraph 1 of Article VII from recovering from the
person providing financial security pursuant to that paragraph or from the Installation State, up to the
amount he has paid, the sum which the person so compensated would have obtained under this
Convention. 
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ARTICLE X


The operator shall have a right of recourse only - 


(a) if this is expressly provided for by a contract in writing; or 
(b) if the nuclear incident results from an act or omission done with intent to cause damage, against the individual


who has acted or omitted to act with such intent. 


ARTICLE XI


1. Except as otherwise provided in this Article, jurisdiction over actions under Article II shall lie only with the
courts of the Contracting Party within whose territory the nuclear incident occurred. 


2. Where the nuclear incident occurred outside the territory of any Contracting Party, or where the place of the
nuclear incident cannot be determined with certainty, jurisdiction over such actions shall lie with the courts of the
Installation State of the operator liable. 


3. Where under paragraph 1 or 2 of this Article, jurisdiction would lie with the courts of more than one
Contracting Party, jurisdiction shall lie - 


(a) if the nuclear incident occurred partly outside the territory of any Contracting Party, and partly within the
territory of a single Contracting Party, with the courts of the latter; and 


(b) in any other case, with the courts of that Contracting Party which is determined by agreement between the
Contracting Parties whose courts would be competent under paragraph 1 or 2 of this Article. 


ARTICLE XII


1. A final judgment entered by a court having jurisdiction under Article XI shall be recognized within the
territory of any other Contracting Party, except - 


(a) where the judgment was obtained by fraud; 
(b) where the party against whom the judgment was pronounced was not given a fair opportunity to present his


case; or 
(c) where the judgment is contrary to the public policy of the Contracting Party within the territory of which


recognition is sought, or is not in accord with fundamental standards of justice. 


2. A final judgment which is recognized shall, upon being presented for enforcement in accordance with the
formalities required by the law of the Contracting Party where enforcement is sought, be enforceable as if it were a
judgment of a court of that Contracting Party. 


3. The merits of a claim on which the judgment has been given shall not be subject to further proceedings. 


ARTICLE XIII


This Convention and the national law applicable thereunder shall be applied without any discrimination based
upon nationality, domicile or residence. 
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ARTICLE XIV


Except in respect of measures of execution, jurisdictional immunities under rules of national or international
law shall not be invoked in actions under this Convention before the courts competent pursuant to Article XI. 


ARTICLE XV


The Contracting Parties shall take appropriate measures to ensure that compensation for nuclear damage,
interest and costs awarded by a court in connection therewith, insurance and reinsurance premiums and funds
provided by insurance, reinsurance or other financial security, or funds provided by the Installation State, pursuant
to this Convention, shall be freely transferable into the currency of the Contracting Party within whose territory the
damage is suffered, and of the Contracting Party within whose territory the claimant is habitually resident, and, as
regards insurance or reinsurance premiums and payments, into the currencies specified in the insurance or
reinsurance contract. 


ARTICLE XVI


No person shall be entitled to recover compensation under this Convention to the extent that he has recovered
compensation in respect of the same nuclear damage under another international convention on civil liability in the
field of nuclear energy. 


ARTICLE XVII


This Convention shall not, as between the parties to them, affect the application of any international
agreements or international conventions on civil liability in the field of nuclear energy in force, or open for signature,
ratification or accession at the date on which this Convention is opened for signature. 


ARTICLE XVIII


This Convention shall not be construed as affecting the rights, if any, of a Contracting Party under the general
rules of public international law in respect of nuclear damage. 


ARTICLE XIX


1. Any Contracting Party entering into an agreement pursuant to subparagraph (b) of paragraph 3 of Article XI
shall furnish without delay to the Director General of the International Atomic Energy Agency for information and
dissemination to the other Contracting Parties a copy of such agreement. 


2. The Contracting Parties shall furnish to the Director General for information and dissemination to the other
Contracting Parties copies of their respective laws and regulations relating to matters covered by this Convention. 
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ARTICLE XX


Notwithstanding the termination of the application of this Convention to any Contracting Party, either by
termination pursuant to Article XXV or by denunciation pursuant to Article XXVI, the provisions of this
Convention shall continue to apply to any nuclear damage caused by a nuclear incident occurring before such
termination. 


ARTICLE XXI


This Convention shall be open for signature by the States represented at the International Conference on Civil
Liability for Nuclear Damage held in Vienna from 29 April to 19 May 1963. 


ARTICLE XXII


This Convention shall be ratified, and the instruments of ratification shall be deposited with the Director
General of the International Atomic Energy Agency. 


ARTICLE XXIII


This Convention shall come into force three months after the deposit of the fifth instrument of ratification,
and, in respect of each State ratifying it thereafter, three months after the deposit of the instrument of ratification by
that State. 


ARTICLE XXIV


1. All States Members of the United Nations, or of any of the specialized agencies or of the International Atomic
Energy Agency not represented at the International Conference on Civil Liability for Nuclear Damage held in
Vienna from 29 April to 19 May 1963, may accede to this Convention. 


2. The instruments of accession shall be deposited with the Director General of the International Atomic Energy
Agency. 


3. This Convention shall come into force in respect of the acceding State three months after the date of deposit of
the instrument of accession of that State but not before the date of the entry into force of this Convention pursuant
to Article XXIII. 


ARTICLE XXV


1. This Convention shall remain in force for a period of ten years from the date of its entry into force. Any
Contracting Party may, by giving before the end of that period at least twelve months’ notice to that effect to the
Director General of the International Atomic Energy Agency, terminate the application of this Convention to itself
at the end of that period of ten years. 


2. This Convention shall, after that period of ten years, remain in force for a further period of five years for such
Contracting Parties as have not terminated its application pursuant to paragraph 1 of this Article, and thereafter for
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successive periods of five years each for those Contracting Parties which have not terminated its application at the
end of one of such periods, by giving, before the end of one of such periods, at least twelve months’ notice to that
effect to the Director General of the International Atomic Energy Agency. 


ARTICLE XXVI


1. A conference shall be convened by the Director General of the International Atomic Energy Agency at any
time after the expiry of a period of five years from the date of the entry into force of this Convention in order to
consider the revision thereof, if one-third of the Contracting Parties express a desire to that effect. 


2. Any Contracting Party may denounce this Convention by notification to the Director General of the Interna-
tional Atomic Energy Agency within a period of twelve months following the first revision conference held pursuant
to paragraph 1 of this Article. 


3. Denunciation shall take effect one year after the date on which notification to that effect has been received by
the Director General of the International Atomic Energy Agency. 


ARTICLE XXVII


The Director General of the International Atomic Energy Agency shall notify the States invited to the Inter-
national Conference on Civil Liability for Nuclear Damage held in Vienna from 29 April to 19 May 1963 and the
States which have acceded to this Convention of the following - 


(a) signatures and instruments of ratification and accession received pursuant to Articles XXI, XXII and XXIV; 
(b) the date on which this Convention will come into force pursuant to Article XXIII; 
(c) notifications of termination and denunciation received pursuant to Articles XXV and XXVI; 
(d) requests for the convening of a revision conference pursuant to Article XXVI. 


ARTICLE XXVIII


This Convention shall be registered by the Director General of the International Atomic Energy Agency in
accordance with Article 102 of the Charter of the United Nations. 


ARTICLE XXIX


The original of this Convention, of which the English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Director General of the International Atomic Energy Agency, who shall issue certified
copies. 


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly authorized thereto, have signed this
Convention. 


DONE in Vienna, this twenty-first day of May, one thousand nine hundred and sixty-three. 
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PROTOCOL TO AMEND THE VIENNA CONVENTION ON 
CIVIL LIABILITY FOR NUCLEAR DAMAGE


Done on 12 September 1997


THE STATES PARTIES TO THIS PROTOCOL,


CONSIDERING that it is desirable to amend the Vienna Convention on Civil Liability for Nuclear Damage
of 21 May 1963, to provide for broader scope, increased amount of liability of the operator of a nuclear installation
and enhanced means for securing adequate and equitable compensation,


HAVE AGREED as follows,


ARTICLE 1


The Convention which the provisions of this Protocol amend is the Vienna Convention on Civil Liability for
Nuclear Damage of 21 May 1963, hereinafter referred to as the “1963 Vienna Convention”.


ARTICLE 2


Article I of the 1963 Vienna Convention is amended as follows:


1. Paragraph 1(j) is amended as follows: 


(a) the word “and” is deleted at the end of sub-paragraph (ii) and is inserted at the end of sub-paragraph (iii). 
(b) a new sub-paragraph (iv) is added as follows: 


(iv) such other installations in which there are nuclear fuel or radioactive products or waste as the Board of
Governors of the International Atomic Energy Agency shall from time to time determine; 


2. Paragraph 1(k) is replaced by the following text: 


(k) “Nuclear Damage” means -


(i) loss of life or personal injury; 
(ii) loss of or damage to property;


and each of the following to the extent determined by the law of the competent court - 


(iii) economic loss arising from loss or damage referred to in sub-paragraph (i) or (ii), insofar as not included
in those sub-paragraphs, if incurred by a person entitled to claim in respect of such loss or damage; 


(iv) the costs of measures of reinstatement of impaired environment, unless such impairment is insignificant,
if such measures are actually taken or to be taken, and insofar as not included in sub-paragraph (ii); 


(v) loss of income deriving from an economic interest in any use or enjoyment of the environment, incurred
as a result of a significant impairment of that environment, and insofar as not included in
sub-paragraph (ii); 


(vi) the costs of preventive measures, and further loss or damage caused by such measures; 
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(vii) any other economic loss, other than any caused by the impairment of the environment, if permitted by
the general law on civil liability of the competent court, 


in the case of subparagraphs (i) to (v) and (vii) above, to the extent that the loss or damage arises out of or
results from ionizing radiation emitted by any source of radiation inside a nuclear installation, or emitted from
nuclear fuel or radioactive products or waste in, or of nuclear material coming from, originating in, or sent to,
a nuclear installation, whether so arising from the radioactive properties of such matter, or from a combination
of radioactive properties with toxic, explosive or other hazardous properties of such matter. 


3. Paragraph 1(l) is replaced by the following text: 


(l) “Nuclear incident” means any occurrence or series of occurrences having the same origin which causes nuclear
damage or, but only with respect to preventive measures, creates a grave and imminent threat of causing such
damage. 


4. After paragraph 1(l) four new paragraphs 1(m), 1(n), 1(o) and 1(p) are added as follows: 


(m) “Measures of reinstatement” means any reasonable measures which have been approved by the competent
authorities of the State where the measures were taken, and which aim to reinstate or restore damaged or
destroyed components of the environment, or to introduce, where reasonable, the equivalent of these
components into the environment. The law of the State where the damage is suffered shall determine who is
entitled to take such measures. 


(n) “Preventive measures” means any reasonable measures taken by any person after a nuclear incident has
occurred to prevent or minimize damage referred to in sub-paragraphs (k)(i) to (v) or (vii), subject to any
approval of the competent authorities required by the law of the State where the measures were taken. 


(o) “Reasonable measures” means measures which are found under the law of the competent court to be
appropriate and proportionate having regard to all the circumstances, for example - 
(i) the nature and extent of the damage incurred or, in the case of preventive measures, the nature and


extent of the risk of such damage; 
(ii) the extent to which, at the time they are taken, such measures are likely to be effective; and 
(iii) relevant scientific and technical expertise. 


(p) “Special Drawing Right”, hereinafter referred to as SDR, means the unit of account defined by the Interna-
tional Monetary Fund and used by it for its own operations and transactions. 


5. Paragraph 2 is replaced by the following text: 


2. An Installation State may, if the small extent of the risks involved so warrants, exclude any nuclear instal-
lation or small quantities of nuclear material from the application of this Convention, provided that - 


(a) with respect to nuclear installations, criteria for such exclusion have been established by the Board of
Governors of the International Atomic Energy Agency and any exclusion by an Installation State
satisfies such criteria; and 


(b) with respect to small quantities of nuclear material, maximum limits for the exclusion of such quantities
have been established by the Board of Governors of the International Atomic Energy Agency and any
exclusion by an Installation State is within such established limits. 


The criteria for the exclusion of nuclear installations and the maximum limits for the exclusion of small
quantities of nuclear material shall be reviewed periodically by the Board of Governors. 
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ARTICLE 3


After Article I of the 1963 Vienna Convention two new Articles I A and I B are added as follows:


ARTICLE I A


1. This Convention shall apply to nuclear damage wherever suffered. 


2. However, the legislation of the Installation State may exclude from the application of this Convention damage
suffered - 


(a) in the territory of a non-Contracting State; or 
(b) in any maritime zones established by a non-Contracting State in accordance with the international law of the


sea. 


3. An exclusion pursuant to paragraph 2 of this Article may apply only in respect of a non-Contracting State
which at the time of the incident - 


(a) has a nuclear installation in its territory or in any maritime zones established by it in accordance with the inter-
national law of the sea; and 


(b) does not afford equivalent reciprocal benefits. 


4. Any exclusion pursuant to paragraph 2 of this Article shall not affect the rights referred to in sub-paragraph
(a) of paragraph 2 of Article IX and any exclusion pursuant to paragraph 2(b) of this Article shall not extend to
damage on board or to a ship or an aircraft. 


ARTICLE I B


This Convention shall not apply to nuclear installations used for non-peaceful purposes.


ARTICLE 4


Article II of the 1963 Vienna Convention is amended as follows:


1. At the end of paragraph 3(a) the following text is added: 


The Installation State may limit the amount of public funds made available per incident to the difference, if
any, between the amounts hereby established and the amount established pursuant to paragraph 1 of Article V. 


2. At the end of paragraph 4 the following text is added: 


The Installation State may limit the amount of public funds made available as provided for in sub-paragraph (a)
of paragraph 3 of this Article. 


3. Paragraph 6 is replaced by the following text: 
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6. No person shall be liable for any loss or damage which is not nuclear damage pursuant to sub-paragraph
(k) of paragraph 1 of Article I but which could have been determined as such pursuant to the provisions of that
sub-paragraph. 


ARTICLE 5


After the first sentence in Article III of the 1963 Vienna Convention the following text is added:


However, the Installation State may exclude this obligation in relation to carriage which takes place wholly
within its own territory.


ARTICLE 6


Article IV of the 1963 Vienna Convention is amended as follows:


1. Paragraph 3 is replaced by the following text: 


3. No liability under this Convention shall attach to an operator if he proves that the nuclear damage is
directly due to an act of armed conflict, hostilities, civil war or insurrection. 


2. Paragraph 5 is replaced by the following text: 


5. The operator shall not be liable under this Convention for nuclear damage - 


(a) to the nuclear installation itself and any other nuclear installation, including a nuclear installation under
construction, on the site where that installation is located; and 


(b) to any property on that same site which is used or to be used in connection with any such installation. 


3. Paragraph 6 is replaced by the following text: 


6. Compensation for damage caused to the means of transport upon which the nuclear material involved was
at the time of the nuclear incident shall not have the effect of reducing the liability of the operator in respect of
other damage to an amount less than either 150 million SDRs, or any higher amount established by the
legislation of a Contracting Party, or an amount established pursuant to sub-paragraph (c) of paragraph 1 of
Article V. 


4. Paragraph 7 is replaced by the following text: 


7. Nothing in this Convention shall affect the liability of any individual for nuclear damage for which the
operator, by virtue of paragraph 3 or 5 of this Article, is not liable under this Convention and which that
individual caused by an act or omission done with intent to cause damage. 


ARTICLE 7


1. The text of Article V of the 1963 Vienna Convention is replaced by the following text: 


1. The liability of the operator may be limited by the Installation State for any one nuclear incident, either - 
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(a) to not less than 300 million SDRs; or 
(b) to not less than 150 million SDRs provided that in excess of that amount and up to at least 300 million


SDRs public funds shall be made available by that State to compensate nuclear damage; or 
(c) for a maximum of 15 years from the date of entry into force of this Protocol, to a transitional amount of


not less than 100 million SDRs in respect of a nuclear incident occurring within that period. An amount
lower than 100 million SDRs may be established, provided that public funds shall be made available by
that State to compensate nuclear damage between that lesser amount and 100 million SDRs. 


2. Notwithstanding paragraph 1 of this Article, the Installation State, having regard to the nature of the
nuclear installation or the nuclear substances involved and to the likely consequences of an incident
originating therefrom, may establish a lower amount of liability of the operator, provided that in no event shall
any amount so established be less than 5 million SDRs, and provided that the Installation State ensures that
public funds shall be made available up to the amount established pursuant to paragraph 1. 


3. The amounts established by the Installation State of the liable operator in accordance with paragraphs 1
and 2 of this Article and paragraph 6 of Article IV shall apply wherever the nuclear incident occurs. 


2. After Article V, four new Articles V A, V B, V C and V D are added as follows: 


ARTICLE V A


1. Interest and costs awarded by a court in actions for compensation of nuclear damage shall be payable in
addition to the amounts referred to in Article V. 


2. The amounts mentioned in Article V and paragraph 6 of Article IV may be converted into national currency in
round figures. 


ARTICLE V B


Each Contracting Party shall ensure that persons suffering damage may enforce their rights to compensation
without having to bring separate proceedings according to the origin of the funds provided for such compensation.


ARTICLE V C


1. If the courts having jurisdiction are those of a Contracting Party other than the Installation State, the public
funds required under sub-paragraphs (b) and (c) of paragraph 1 of Article V and under paragraph 1 of Article VII,
as well as interest and costs awarded by a court, may be made available by the first-named Contracting Party. The
Installation State shall reimburse to the other Contracting Party any such sums paid. These two Contracting Parties
shall agree on the procedure for reimbursement. 


2. If the courts having jurisdiction are those of a Contracting Party other than the Installation State, the
Contracting Party whose courts have jurisdiction shall take all measures necessary to enable the Installation State to
intervene in proceedings and to participate in any settlement concerning compensation. 
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ARTICLE V D


1. A meeting of the Contracting Parties shall be convened by the Director General of the International Atomic
Energy Agency to amend the limits of liability referred to in Article V if one-third of the Contracting Parties express
a desire to that effect. 


2. Amendments shall be adopted by a two-thirds majority of the Contracting Parties present and voting,
provided that at least one-half of the Contracting Parties shall be present at the time of the voting. 


3. When acting on a proposal to amend the limits, the meeting of the Contracting Parties shall take into account,
inter alia, the risk of damage resulting from a nuclear incident, changes in the monetary values, and the capacity of
the insurance market. 


4. (a) Any amendment adopted in accordance with paragraph 2 of this Article shall be notified by the Director
General of the IAEA to all Contracting Parties for acceptance. The amendment shall be considered
accepted at the end of a period of 18 months after it has been notified provided that at least one-third of
the Contracting Parties at the time of the adoption of the amendment by the meeting have communi-
cated to the Director General of the IAEA that they accept the amendment. An amendment accepted in
accordance with this paragraph shall enter into force 12 months after its acceptance for those Contracting
Parties which have accepted it. 


(b) If, within a period of 18 months from the date of notification for acceptance, an amendment has not been
accepted in accordance with sub-paragraph (a), the amendment shall be considered rejected. 


5. For each Contracting Party accepting an amendment after it has been accepted but not entered into force or
after its entry into force in accordance with paragraph 4 of this Article, the amendment shall enter into force
12 months after its acceptance by that Contracting Party. 


6. A State which becomes a Party to this Convention after the entry into force of an amendment in accordance
with paragraph 4 of this Article shall, failing an expression of a different intention by that State - 


(a) be considered as a Party to this Convention as so amended; and 
(b) be considered as a Party to the unamended Convention in relation to any State Party not bound by the


amendment. 


ARTICLE 8


Article VI of the 1963 Vienna Convention is amended as follows:


1. Paragraph 1 is replaced by the following text: 


1. (a) Rights of compensation under this Convention shall be extinguished if an action is not brought within - 


(i) with respect to loss of life and personal injury, thirty years from the date of the nuclear incident; 
(ii) with respect to other damage, ten years from the date of the nuclear incident. 


(b) If, however, under the law of the Installation State, the liability of the operator is covered by
insurance or other financial security including State funds for a longer period, the law of the
competent court may provide that rights of compensation against the operator shall only be
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extinguished after such a longer period which shall not exceed the period for which his liability is so
covered under the law of the Installation State. 


(c) Actions for compensation with respect to loss of life and personal injury or, pursuant to an extension
under sub-paragraph (b) of this paragraph with respect to other damage, which are brought after a
period of ten years from the date of the nuclear incident shall in no case affect the rights of compen-
sation under this Convention of any person who has brought an action against the operator before the
expiry of that period. 


2. Paragraph 2 is deleted. 


3. Paragraph 3 is replaced by the following text: 


3. Rights of compensation under the Convention shall be subject to prescription or extinction, as provided
by the law of the competent court, if an action is not brought within three years from the date on which the
person suffering damage had knowledge or ought reasonably to have had knowledge of the damage and of the
operator liable for the damage, provided that the periods established pursuant to sub-paragraphs (a) and (b) of
paragraph 1 of this Article shall not be exceeded. 


ARTICLE 9


Article VII is amended as follows:


1. In paragraph 1, the following two sentences are added at the end of the paragraph and the paragraph so
amended becomes sub-paragraph (a) of that paragraph: 


Where the liability of the operator is unlimited, the Installation State may establish a limit of the financial
security of the operator liable, provided that such limit is not lower than 300 million SDRs. The Installation
State shall ensure the payment of claims for compensation for nuclear damage which have been established
against the operator to the extent that the yield of the financial security is inadequate to satisfy such claims, but
not in excess of the amount of the financial security to be provided under this paragraph. 


2. A new sub-paragraph (b) is added to paragraph 1 as follows: 


(b) Notwithstanding sub-paragraph (a) of this paragraph, where the liability of the operator is unlimited, the
Installation State, having regard to the nature of the nuclear installation or the nuclear substances
involved and to the likely consequences of an incident originating therefrom, may establish a lower
amount of financial security of the operator, provided that in no event shall any amount so established be
less than 5 million SDRs, and provided that the Installation State ensures the payment of claims for
compensation for nuclear damage which have been established against the operator by providing
necessary funds to the extent that the yield of insurance or other financial security is inadequate to satisfy
such claims, and up to the limit provided pursuant to sub-paragraph (a) of this paragraph. 


3. In paragraph 3, the words “or sub-paragraphs (b) and (c) of paragraph 1 of Article V” are inserted after the
words “of this Article”. 

121







ARTICLE 10


Article VIII of the 1963 Vienna Convention is amended as follows:


1. The text of Article VIII becomes paragraph 1 of that Article. 


2. A new paragraph 2 is added as follows: 


2. Subject to application of the rule of sub-paragraph (c) of paragraph 1 of Article VI, where in respect of
claims brought against the operator the damage to be compensated under this Convention exceeds, or is likely
to exceed, the maximum amount made available pursuant to paragraph 1 of Article V, priority in the distri-
bution of the compensation shall be given to claims in respect of loss of life or personal injury. 


ARTICLE 11


In Article X of the 1963 Vienna Convention, a new sentence is added at the end of the Article as follows: 


The right of recourse provided for under this Article may also be extended to benefit the Installation State
insofar as it has provided public funds pursuant to this Convention.


ARTICLE 12


Article XI of the 1963 Vienna Convention is amended as follows:


1. A new paragraph 1bis is added as follows: 


1bis. Where a nuclear incident occurs within the area of the exclusive economic zone of a Contracting Party or,
if such a zone has not been established, in an area not exceeding the limits of an exclusive economic zone, were
one to be established, jurisdiction over actions concerning nuclear damage from that nuclear incident shall, for
the purposes of this Convention, lie only with the courts of that Party. The preceding sentence shall apply if
that Contracting Party has notified the Depositary of such area prior to the nuclear incident. Nothing in this
paragraph shall be interpreted as permitting the exercise of jurisdiction in a manner which is contrary to the
international law of the sea, including the United Nations Convention on the Law of the Sea. 


2. Paragraph 2 is replaced by the following text: 


2. Where a nuclear incident does not occur within the territory of any Contracting Party, or within an area
notified pursuant to paragraph 1bis, or where the place of the nuclear incident cannot be determined with
certainty, jurisdiction over such actions shall lie with the courts of the Installation State of the operator liable. 


3. In paragraph 3, first line, and in sub-paragraph (b), after the figure “1”, insert “, 1bis”. 


4. A new paragraph 4 is added as follows: 


4. The Contracting Party whose courts have jurisdiction shall ensure that only one of its courts shall have
jurisdiction in relation to any one nuclear incident. 
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ARTICLE 13


After Article XI a new Article XI A is added as follows:


ARTICLE XI A


The Contracting Party whose courts have jurisdiction shall ensure that in relation to actions for compensation
of nuclear damage -


(a) any State may bring an action on behalf of persons who have suffered nuclear damage, who are nationals of
that State or have their domicile or residence in its territory, and who have consented thereto; and 


(b) any person may bring an action to enforce rights under this Convention acquired by subrogation or
assignment. 


ARTICLE 14


The text of Article XII of the 1963 Vienna Convention is replaced by the following text:


ARTICLE XII


1. A judgment that is no longer subject to ordinary forms of review entered by a court of a Contracting Party
having jurisdiction shall be recognized, except - 


(a) where the judgment was obtained by fraud; 
(b) where the party against whom the judgment was pronounced was not given a fair opportunity to present his


case; or 
(c) where the judgment is contrary to the public policy of the Contracting Party within the territory of which


recognition is sought, or is not in accord with fundamental standards of justice. 


2. A judgment which is recognized under paragraph 1 of this Article shall, upon being presented for enforcement
in accordance with the formalities required by the law of the Contracting Party where enforcement is sought, be
enforceable as if it were a judgment of a court of that Contracting Party. The merits of a claim on which the judgment
has been given shall not be subject to further proceedings. 


ARTICLE 15


Article XIII of the 1963 Vienna Convention is amended as follows:


1. The text of Article XIII becomes paragraph 1 of that Article. 


2. A new paragraph 2 is added as follows: 


2. Notwithstanding paragraph 1 of this Article, insofar as compensation for nuclear damage is in excess of
150 million SDRs, the legislation of the Installation State may derogate from the provisions of this Convention
with respect to nuclear damage suffered in the territory, or in any maritime zone established in accordance
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with the international law of the sea, of another State which at the time of the incident, has a nuclear instal-
lation in such territory, to the extent that it does not afford reciprocal benefits of an equivalent amount. 


ARTICLE 16


The text of Article XVIII of the 1963 Vienna Convention is replaced by the following text:
This Convention shall not affect the rights and obligations of a Contracting Party under the general rules of


public international law.


ARTICLE 17


After Article XX of the 1963 Vienna Convention a new Article XX A is added as follows:


ARTICLE XX A


1. In the event of a dispute between Contracting Parties concerning the interpretation or application of this
Convention, the parties to the dispute shall consult with a view to the settlement of the dispute by negotiation
or by any other peaceful means of settling disputes acceptable to them. 


2. If a dispute of this character referred to in paragraph 1 of this Article cannot be settled within six months
from the request for consultation pursuant to paragraph 1 of this Article, it shall, at the request of any party to
such dispute, be submitted to arbitration or referred to the International Court of Justice for decision. Where
a dispute is submitted to arbitration, if, within six months from the date of the request, the parties to the
dispute are unable to agree on the organization of the arbitration, a party may request the President of the
International Court of Justice or the Secretary-General of the United Nations to appoint one or more
arbitrators. In cases of conflicting requests by the parties to the dispute, the request to the Secretary-General
of the United Nations shall have priority. 


3. When ratifying, accepting, approving or acceding to this Convention, a State may declare that it does not
consider itself bound by either or both of the dispute settlement procedures provided for in paragraph 2 of this
Article. The other Contracting Parties shall not be bound by a dispute settlement procedure provided for in
paragraph 2 of this Article with respect to a Contracting Party for which such a declaration is in force. 


4. A Contracting Party which has made a declaration in accordance with paragraph 3 of this Article may at
any time withdraw it by notification to the depositary. 


ARTICLE 18


1. Articles XX to XXV, paragraphs 2, 3 and paragraph number “1.” of Article XXVI, Articles XXVII and XXIX
of the 1963 Vienna Convention are deleted. 


2. The 1963 Vienna Convention and this Protocol shall, as between the Parties to this Protocol, be read and
interpreted together as one single text that may be referred to as the 1997 Vienna Convention on Civil Liability for
Nuclear Damage. 
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ARTICLE 19


1. A State which is a Party to this Protocol but not a Party to the 1963 Vienna Convention shall be bound by the
provisions of that Convention as amended by this Protocol in relation to other States Parties hereto, and failing an
expression of a different intention by that State at the time of deposit of an instrument referred to in Article 20 shall
be bound by the provisions of the 1963 Vienna Convention in relation to States which are only Parties thereto. 


2. Nothing in this Protocol shall affect the obligations of a State which is a Party both to the 1963 Vienna
Convention and to this Protocol with respect to a State which is a Party to the 1963 Vienna Convention but not a
Party to this Protocol. 


ARTICLE 20


1. This Protocol shall be open for signature by all States at the Headquarters of the International Atomic Energy
Agency in Vienna from 29 September 1997 until its entry into force. 


2. This Protocol is subject to ratification, acceptance or approval by States which have signed it. 


3. After its entry into force, any State which has not signed this Protocol may accede to it. 


4. The instruments of ratification, acceptance, approval or accession shall be deposited with the Director General
of the International Atomic Energy Agency, who shall be the depositary of this Protocol. 


ARTICLE 21


1. This Protocol shall enter into force three months after the date of deposit of the fifth instrument of ratification,
acceptance or approval. 


2. For each State ratifying, accepting, approving or acceding to this Protocol after the deposit of the fifth
instrument of ratification, acceptance or approval, this Protocol shall enter into force three months after the date of
deposit by such State of the appropriate instrument. 


ARTICLE 22


1. Any Contracting Party may denounce this Protocol by written notification to the depositary. 


2. Denunciation shall take effect one year after the date on which the notification is received by the depositary. 


3. As between the Parties to this Protocol, denunciation by any of them of the 1963 Vienna Convention in
accordance with its Article XXVI shall not be construed in any way as denunciation of the 1963 Vienna Convention
as amended by this Protocol. 


4. Notwithstanding a denunciation of this Protocol by a Contracting Party pursuant to this Article, the provisions
of this Protocol shall continue to apply to any nuclear damage caused by a nuclear incident occurring before such
denunciation takes effect. 
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ARTICLE 23


The depositary shall promptly notify States Parties and all other States of:


(a) each signature of this Protocol; 
(b) each deposit of an instrument of ratification, acceptance, approval or accession; 
(c) the entry into force of this Protocol; 
(d) any notification received pursuant to paragraph 1bis of Article XI; 
(e) requests for the convening of a revision conference pursuant to Article XXVI of the 1963 Vienna Convention


and for a meeting of the Contracting Parties pursuant to Article V D of the 1963 Vienna Convention as
amended by this Protocol; 


(f) notifications of denunciations received pursuant to Article 22 and other pertinent notifications relating to this
Protocol. 


ARTICLE 24


1. The original of this Protocol, of which Arabic, Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the depositary. 


2. The International Atomic Energy Agency shall establish the consolidated text of the 1963 Vienna Convention
as amended by this Protocol in the Arabic, Chinese, English, French, Russian and Spanish languages as set forth in
the annex to this Protocol. 


3. The depositary shall communicate to all States the certified true copies of this Protocol together with the
consolidated text of the 1963 Vienna Convention as amended by this Protocol. 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have signed this Protocol.


Done at Vienna, the twelfth day of September, one thousand nine hundred and ninety-seven.
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CONSOLIDATED TEXT OF THE VIENNA CONVENTION ON 
CIVIL LIABILITY FOR NUCLEAR DAMAGE OF 21 MAY 1963 
AS AMENDED BY THE PROTOCOL OF 12 SEPTEMBER 19971


THE CONTRACTING PARTIES, 


HAVING RECOGNIZED the desirability of establishing some minimum standards to provide financial
protection against damage resulting from certain peaceful uses of nuclear energy, 


BELIEVING that a convention on civil liability for nuclear damage would also contribute to the development
of friendly relations among nations, irrespective of their differing constitutional and social systems, 


HAVE DECIDED to conclude a convention for such purposes, and thereto have agreed as follows - 


ARTICLE I


1. For the purposes of this Convention - 


(a) “Person” means any individual, partnership, any private or public body whether corporate or not, any interna-
tional organization enjoying legal personality under the law of the Installation State, and any State or any of its
constituent sub-divisions. 


(b) “National of a Contracting Party” includes a Contracting Party or any of its constituent sub-divisions, a
partnership, or any private or public body whether corporate or not established within the territory of a
Contracting Party. 


(c) “Operator”, in relation to a nuclear installation, means the person designated or recognized by the Installation
State as the operator of that installation. 


(d) “Installation State”, in relation to a nuclear installation, means the Contracting Party within whose territory
that installation is situated or, if it is not situated within the territory of any State, the Contracting Party by
which or under the authority of which the nuclear installation is operated. 


(e) “Law of the competent court” means the law of the court having jurisdiction under this Convention, including
any rules of such law relating to conflict of laws. 


(f) “Nuclear fuel” means any material which is capable of producing energy by a self-sustaining chain process of
nuclear fission. 


(g) “Radioactive products or waste” means any radioactive material produced in, or any material made
radioactive by exposure to the radiation incidental to, the production or utilization of nuclear fuel, but does not
include radioisotopes which have reached the final stage of fabrication so as to be usable for any scientific,
medical, agricultural, commercial or industrial purpose. 


(h) “Nuclear material” means - 


1 This consolidated text of the 1963 Vienna Convention on Civil Liability for Nuclear Damage as amended by the 1997
Protocol thereto has been established by the Secretariat of the International Atomic Energy Agency as required by that Protocol. 


The consolidated text does not have final clauses of its own. A State wishing to adhere to the 1963 Vienna Convention as
amended by the 1997 Protocol may do so by adhering to the 1997 Protocol in accordance with its terms. 


Reference to the “Protocol” in this consolidated text means the 1997 “Protocol to Amend the Vienna Convention on Civil
Liability for Nuclear Damage”.
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(i) nuclear fuel, other than natural uranium and depleted uranium, capable of producing energy by a self-
sustaining chain process of nuclear fission outside a nuclear reactor, either alone or in combination with
some other material; and 


(ii) radioactive products or waste. 
(i) “Nuclear reactor” means any structure containing nuclear fuel in such an arrangement that a self-sustaining


chain process of nuclear fission can occur therein without an additional source of neutrons. 
(j) “Nuclear installation” means - 


(i) any nuclear reactor other than one with which a means of sea or air transport is equipped for use as a
source of power, whether for propulsion thereof or for any other purpose; 


(ii) any factory using nuclear fuel for the production of nuclear material, or any factory for the processing of
nuclear material, including any factory for the re-processing of irradiated nuclear fuel; 


(iii) any facility where nuclear material is stored, other than storage incidental to the carriage of such
material; and 


(iv) such other installations in which there are nuclear fuel or radioactive products or waste as the Board of
Governors of the International Atomic Energy Agency shall from time to time determine; 


provided that the Installation State may determine that several nuclear installations of one operator which are
located at the same site shall be considered as a single nuclear installation.


(k) “Nuclear Damage” means - 
(i) loss of life or personal injury; 
(ii) loss of or damage to property; 
and each of the following to the extent determined by the law of the competent court - 
(iii) economic loss arising from loss or damage referred to in sub-paragraph (i) or (ii), insofar as not included


in those sub-paragraphs, if incurred by a person entitled to claim in respect of such loss or damage; 
(iv) the costs of measures of reinstatement of impaired environment, unless such impairment is insignificant,


if such measures are actually taken or to be taken, and insofar as not included in sub-paragraph (ii); 
(v) loss of income deriving from an economic interest in any use or enjoyment of the environment, incurred


as a result of a significant impairment of that environment, and insofar as not included in subparagraph
(ii); 


(vi) the costs of preventive measures, and further loss or damage caused by such measures; 
(vii) any other economic loss, other than any caused by the impairment of the environment, if permitted by


the general law on civil liability of the competent court, 
in the case of sub-paragraphs (i) to (v) and (vii) above, to the extent that the loss or damage arises out of or
results from ionizing radiation emitted by any source of radiation inside a nuclear installation, or emitted from
nuclear fuel or radioactive products or waste in, or of nuclear material coming from, originating in, or sent to,
a nuclear installation, whether so arising from the radioactive properties of such matter, or from a combination
of radioactive properties with toxic, explosive or other hazardous properties of such matter.


(l) “Nuclear incident” means any occurrence or series of occurrences having the same origin which causes nuclear
damage or, but only with respect to preventive measures, creates a grave and imminent threat of causing such
damage. 


(m) “Measures of reinstatement” means any reasonable measures which have been approved by the competent
authorities of the State where the measures were taken, and which aim to reinstate or restore damaged or
destroyed components of the environment, or to introduce, where reasonable, the equivalent of these
components into the environment. The law of the State where the damage is suffered shall determine who is
entitled to take such measures. 


(n) “Preventive measures” means any reasonable measures taken by any person after a nuclear incident has
occurred to prevent or minimize damage referred to in sub-paragraphs (k)(i) to (v) or (vii), subject to any
approval of the competent authorities required by the law of the State where the measures were taken. 


(o) “Reasonable measures” means measures which are found under the law of the competent court to be
appropriate and proportionate having regard to all the circumstances, for example - 
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(i) the nature and extent of the damage incurred or, in the case of preventive measures, the nature and
extent of the risk of such damage; 


(ii) the extent to which, at the time they are taken, such measures are likely to be effective; and 
(iii) relevant scientific and technical expertise. 


(p) “Special Drawing Right”, hereinafter referred to as SDR, means the unit of account defined by the Interna-
tional Monetary Fund and used by it for its own operations and transactions. 


2. An Installation State may, if the small extent of the risks involved so warrants, exclude any nuclear installation
or small quantities of nuclear material from the application of this Convention, provided that - 


(a) with respect to nuclear installations, criteria for such exclusion have been established by the Board of
Governors of the International Atomic Energy Agency and any exclusion by an Installation State satisfies such
criteria; and 


(b) with respect to small quantities of nuclear material, maximum limits for the exclusion of such quantities have
been established by the Board of Governors of the International Atomic Energy Agency and any exclusion by
an Installation State is within such established limits. 


The criteria for the exclusion of nuclear installations and the maximum limits for the exclusion of small quantities of
nuclear material shall be reviewed periodically by the Board of Governors. 


ARTICLE I A


1. This Convention shall apply to nuclear damage wherever suffered. 


2. However, the legislation of the Installation State may exclude from the application of this Convention damage
suffered - 


(a) in the territory of a non-Contracting State; or 
(b) in any maritime zones established by a non-Contracting State in accordance with the international law of the


sea. 


3. An exclusion pursuant to paragraph 2 of this Article may apply only in respect of a non-Contracting State
which at the time of the incident - 


(a) has a nuclear installation in its territory or in any maritime zones established by it in accordance with the inter-
national law of the sea; and 


(b) does not afford equivalent reciprocal benefits. 


4. Any exclusion pursuant to paragraph 2 of this Article shall not affect the rights referred to in sub-paragraph
(a) of paragraph 2 of Article IX and any exclusion pursuant to paragraph 2(b) of this Article shall not extend to
damage on board or to a ship or an aircraft. 


ARTICLE I B


This Convention shall not apply to nuclear installations used for non-peaceful purposes. 
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ARTICLE II


1. The operator of a nuclear installation shall be liable for nuclear damage upon proof that such damage has been
caused by a nuclear incident - 


(a) in his nuclear installation; or 
(b) involving nuclear material coming from or originating in his nuclear installation, and occurring -


(i) before liability with regard to nuclear incidents involving the nuclear material has been assumed,
pursuant to the express terms of a contract in writing, by the operator of another nuclear installation; 


(ii) in the absence of such express terms, before the operator of another nuclear installation has taken charge
of the nuclear material; or 


(iii) where the nuclear material is intended to be used in a nuclear reactor with which a means of transport is
equipped for use as a source of power, whether for propulsion thereof or for any other purpose, before
the person duly authorized to operate such reactor has taken charge of the nuclear material; but 


(iv) where the nuclear material has been sent to a person within the territory of a non-Contracting State,
before it has been unloaded from the means of transport by which it has arrived in the territory of that
non-Contracting State; 


(c) involving nuclear material sent to his nuclear installation, and occurring - 
(i) after liability with regard to nuclear incidents involving the nuclear material has been assumed by him,


pursuant to the express terms of a contract in writing, from the operator of another nuclear installation; 
(ii) in the absence of such express terms, after he has taken charge of the nuclear material; or 
(iii) after he has taken charge of the nuclear material from a person operating a nuclear reactor with which a


means of transport is equipped for use as a source of power, whether for propulsion thereof or for any
other purpose; but 


(iv) where the nuclear material has, with the written consent of the operator, been sent from a person within
the territory of a non-Contracting State, only after it has been loaded on the means of transport by which
it is to be carried from the territory of that State; 


provided that, if nuclear damage is caused by a nuclear incident occurring in a nuclear installation and
involving nuclear material stored therein incidentally to the carriage of such material, the provisions of sub-
paragraph (a) of this paragraph shall not apply where another operator or person is solely liable pursuant to
the provisions of sub-paragraph (b) or (c) of this paragraph. 


2. The Installation State may provide by legislation that, in accordance with such terms as may be specified
therein, a carrier of nuclear material or a person handling radioactive waste may, at his request and with the consent
of the operator concerned, be designated or recognized as operator in the place of that operator in respect of such
nuclear material or radioactive waste respectively. In this case such carrier or such person shall be considered, for all
the purposes of this Convention, as an operator of a nuclear installation situated within the territory of that State. 


3. (a) Where nuclear damage engages the liability of more than one operator, the operators involved shall, in
so far as the damage attributable to each operator is not reasonably separable, be jointly and severally
liable. The Installation State may limit the amount of public funds made available per incident to the
difference, if any, between the amounts hereby established and the amount established pursuant to
paragraph 1 of Article V. 


(b) Where a nuclear incident occurs in the course of carriage of nuclear material, either in one and the same
means of transport, or, in the case of storage incidental to the carriage, in one and the same nuclear
installation, and causes nuclear damage which engages the liability of more than one operator, the total
liability shall not exceed the highest amount applicable with respect to any one of them pursuant to
Article V. 


(c) In neither of the cases referred to in sub-paragraphs (a) and (b) of this paragraph shall the liability of any
one operator exceed the amount applicable with respect to him pursuant to Article V. 
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4. Subject to the provisions of paragraph 3 of this Article, where several nuclear installations of one and the same
operator are involved in one nuclear incident, such operator shall be liable in respect of each nuclear installation
involved up to the amount applicable with respect to him pursuant to Article V. The Installation State may limit the
amount of public funds made available as provided for in sub-paragraph (a) of paragraph 3 of this Article. 


5. Except as otherwise provided in this Convention, no person other than the operator shall be liable for nuclear
damage. This, however, shall not affect the application of any international convention in the field of transport in
force or open for signature, ratification or accession at the date on which this Convention is opened for signature. 


6. No person shall be liable for any loss or damage which is not nuclear damage pursuant to sub-paragraph (k) of
paragraph 1 of Article I but which could have been determined as such pursuant to the provisions of that sub-
paragraph. 


7. Direct action shall lie against the person furnishing financial security pursuant to Article VII, if the law of the
competent court so provides. 


ARTICLE III


The operator liable in accordance with this Convention shall provide the carrier with a certificate issued by or
on behalf of the insurer or other financial guarantor furnishing the financial security required pursuant to Article
VII. However, the Installation State may exclude this obligation in relation to carriage which takes place wholly
within its own territory. The certificate shall state the name and address of that operator and the amount, type and
duration of the security, and these statements may not be disputed by the person by whom or on whose behalf the
certificate was issued. The certificate shall also indicate the nuclear material in respect of which the security applies
and shall include a statement by the competent public authority of the Installation State that the person named is an
operator within the meaning of this Convention. 


ARTICLE IV


1. The liability of the operator for nuclear damage under this Convention shall be absolute. 


2. If the operator proves that the nuclear damage resulted wholly or partly either from the gross negligence of the
person suffering the damage or from an act or omission of such person done with intent to cause damage, the
competent court may, if its law so provides, relieve the operator wholly or partly from his obligation to pay compen-
sation in respect of the damage suffered by such person. 


3. No liability under this Convention shall attach to an operator if he proves that the nuclear damage is directly
due to an act of armed conflict, hostilities, civil war or insurrection. 


4. Whenever both nuclear damage and damage other than nuclear damage have been caused by a nuclear
incident or jointly by a nuclear incident and one or more other occurrences, such other damage shall, to the extent
that it is not reasonably separable from the nuclear damage, be deemed, for the purposes of this Convention, to be
nuclear damage caused by that nuclear incident. Where, however, damage is caused jointly by a nuclear incident
covered by this Convention and by an emission of ionizing radiation not covered by it, nothing in this Convention
shall limit or otherwise affect the liability, either as regards any person suffering nuclear damage or by way of
recourse or contribution, of any person who may be held liable in connection with that emission of ionizing
radiation. 
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5. The operator shall not be liable under this Convention for nuclear damage - 


(a) to the nuclear installation itself and any other nuclear installation, including a nuclear installation under
construction, on the site where that installation is located; and 


(b) to any property on that same site which is used or to be used in connection with any such installation. 


6. Compensation for damage caused to the means of transport upon which the nuclear material involved was at
the time of the nuclear incident shall not have the effect of reducing the liability of the operator in respect of other
damage to an amount less than either 150 million SDRs, or any higher amount established by the legislation of a
Contracting Party, or an amount established pursuant to sub-paragraph (c) of paragraph 1 of Article V. 


7. Nothing in this Convention shall affect the liability of any individual for nuclear damage for which the
operator, by virtue of paragraph 3 or 5 of this Article, is not liable under this Convention and which that individual
caused by an act or omission done with intent to cause damage. 


ARTICLE V


1. The liability of the operator may be limited by the Installation State for any one nuclear incident, either -


(a) to not less than 300 million SDRs; or 
(b) to not less than 150 million SDRs provided that in excess of that amount and up to at least 300 million SDRs


public funds shall be made available by that State to compensate nuclear damage; or 
(c) for a maximum of 15 years from the date of entry into force of this Protocol, to a transitional amount of not less


than 100 million SDRs in respect of a nuclear incident occurring within that period. An amount lower than 100
million SDRs may be established, provided that public funds shall be made available by that State to
compensate nuclear damage between that lesser amount and 100 million SDRs. 


2. Notwithstanding paragraph 1 of this Article, the Installation State, having regard to the nature of the nuclear
installation or the nuclear substances involved and to the likely consequences of an incident originating therefrom,
may establish a lower amount of liability of the operator, provided that in no event shall any amount so established
be less than 5 million SDRs, and provided that the Installation State ensures that public funds shall be made
available up to the amount established pursuant to paragraph 1. 


3. The amounts established by the Installation State of the liable operator in accordance with paragraphs 1 and 2
of this Article and paragraph 6 of Article IV shall apply wherever the nuclear incident occurs. 


ARTICLE V A


1. Interest and costs awarded by a court in actions for compensation of nuclear damage shall be payable in
addition to the amounts referred to in Article V. 


2. The amounts mentioned in Article V and paragraph 6 of Article IV may be converted into national currency in
round figures. 
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ARTICLE V B


Each Contracting Party shall ensure that persons suffering damage may enforce their rights to compensation
without having to bring separate proceedings according to the origin of the funds provided for such compensation. 


ARTICLE V C


1. If the courts having jurisdiction are those of a Contracting Party other than the Installation State, the public
funds required under sub-paragraphs (b) and (c) of paragraph 1 of Article V and under paragraph 1 of Article VII,
as well as interest and costs awarded by a court, may be made available by the first-named Contracting Party. The
Installation State shall reimburse to the other Contracting Party any such sums paid. These two Contracting Parties
shall agree on the procedure for reimbursement. 


2. If the courts having jurisdiction are those of a Contracting Party other than the Installation State, the
Contracting Party whose courts have jurisdiction shall take all measures necessary to enable the Installation State to
intervene in proceedings and to participate in any settlement concerning compensation. 


ARTICLE V D


1. A meeting of the Contracting Parties shall be convened by the Director General of the International Atomic
Energy Agency to amend the limits of liability referred to in Article V if one-third of the Contracting Parties express
a desire to that effect. 


2. Amendments shall be adopted by a two-thirds majority of the Contracting Parties present and voting,
provided that at least one-half of the Contracting Parties shall be present at the time of the voting. 


3. When acting on a proposal to amend the limits, the meeting of the Contracting Parties shall take into account,
inter alia, the risk of damage resulting from a nuclear incident, changes in the monetary values, and the capacity of
the insurance market. 


4. (a) Any amendment adopted in accordance with paragraph 2 of this Article shall be notified by the Director
General of the IAEA to all Contracting Parties for acceptance. The amendment shall be considered
accepted at the end of a period of 18 months after it has been notified provided that at least one-third of
the Contracting Parties at the time of the adoption of the amendment by the meeting have communi-
cated to the Director General of the IAEA that they accept the amendment. An amendment accepted in
accordance with this paragraph shall enter into force 12 months after its acceptance for those Contracting
Parties which have accepted it. 


(b) If, within a period of 18 months from the date of notification for acceptance, an amendment has not been
accepted in accordance with sub-paragraph (a), the amendment shall be considered rejected. 


5. For each Contracting Party accepting an amendment after it has been accepted but not entered into force or
after its entry into force in accordance with paragraph 4 of this Article, the amendment shall enter into force
12 months after its acceptance by that Contracting Party. 


6. A State which becomes a Party to this Convention after the entry into force of an amendment in accordance
with paragraph 4 of this Article shall, failing an expression of a different intention by that State -


(a) be considered as a Party to this Convention as so amended; and 
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(b) be considered as a Party to the unamended Convention in relation to any State Party not bound by the
amendment. 


ARTICLE VI


1. (a) Rights of compensation under this Convention shall be extinguished if an action is not brought within - 
(i) with respect to loss of life and personal injury, thirty years from the date of the nuclear incident; 
(ii) with respect to other damage, ten years from the date of the nuclear incident. 


(b) If, however, under the law of the Installation State, the liability of the operator is covered by insurance or
other financial security including State funds for a longer period, the law of the competent court may
provide that rights of compensation against the operator shall only be extinguished after such a longer
period which shall not exceed the period for which his liability is so covered under the law of the Instal-
lation State. 


(c) Actions for compensation with respect to loss of life and personal injury or, pursuant to an extension
under sub-paragraph (b) of this paragraph with respect to other damage, which are brought after a
period of ten years from the date of the nuclear incident shall in no case affect the rights of compensation
under this Convention of any person who has brought an action against the operator before the expiry of
that period. 


2. DELETED 


3. Rights of compensation under the Convention shall be subject to prescription or extinction, as provided by the
law of the competent court, if an action is not brought within three years from the date on which the person suffering
damage had knowledge or ought reasonably to have had knowledge of the damage and of the operator liable for the
damage, provided that the periods established pursuant to sub-paragraphs (a) and (b) of paragraph 1 of this Article
shall not be exceeded. 


4. Unless the law of the competent court otherwise provides, any person who claims to have suffered nuclear
damage and who has brought an action for compensation within the period applicable pursuant to this Article may
amend his claim to take into account any aggravation of the damage, even after the expiry of that period, provided
that final judgment has not been entered. 


5. Where jurisdiction is to be determined pursuant to sub-paragraph (b) of paragraph 3 of Article XI and a
request has been made within the period applicable pursuant to this Article to any one of the Contracting Parties
empowered so to determine, but the time remaining after such determination is less than six months, the period
within which an action may be brought shall be six months, reckoned from the date of such determination. 


ARTICLE VII


1. (a) The operator shall be required to maintain insurance or other financial security covering his liability for
nuclear damage in such amount, of such type and in such terms as the Installation State shall specify. The
Installation State shall ensure the payment of claims for compensation for nuclear damage which have
been established against the operator by providing the necessary funds to the extent that the yield of
insurance or other financial security is inadequate to satisfy such claims, but not in excess of the limit, if
any, established pursuant to Article V. Where the liability of the operator is unlimited, the Installation
State may establish a limit of the financial security of the operator liable, provided that such limit is not
lower than 300 million SDRs. The Installation State shall ensure the payment of claims for compensation
for nuclear damage which have been established against the operator to the extent that the yield of the
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financial security is inadequate to satisfy such claims, but not in excess of the amount of the financial
security to be provided under this paragraph. 


(b) Notwithstanding sub-paragraph (a) of this paragraph, where the liability of the operator is unlimited, the
Installation State, having regard to the nature of the nuclear installation or the nuclear substances
involved and to the likely consequences of an incident originating therefrom, may establish a lower
amount of financial security of the operator, provided that in no event shall any amount so established be
less than 5 million SDRs, and provided that the Installation State ensures the payment of claims for
compensation for nuclear damage which have been established against the operator by providing
necessary funds to the extent that the yield of insurance or other financial security is inadequate to satisfy
such claims, and up to the limit provided pursuant to sub-paragraph (a) of this paragraph. 


2. Nothing in paragraph 1 of this Article shall require a Contracting Party or any of its constituent sub-divisions,
such as States or Republics, to maintain insurance or other financial security to cover their liability as operators. 


3. The funds provided by insurance, by other financial security or by the Installation State pursuant to paragraph
1 of this Article or sub-paragraphs (b) and (c) of paragraph 1 of Article V shall be exclusively available for compen-
sation due under this Convention. 


4. No insurer or other financial guarantor shall suspend or cancel the insurance or other financial security
provided pursuant to paragraph 1 of this Article without giving notice in writing of at least two months to the
competent public authority or, in so far as such insurance or other financial security relates to the carriage of nuclear
material, during the period of the carriage in question. 


ARTICLE VIII


1. Subject to the provisions of this Convention, the nature, form and extent of the compensation, as well as the
equitable distribution thereof, shall be governed by the law of the competent court. 


2. Subject to application of the rule of sub-paragraph (c) of paragraph 1 of Article VI, where in respect of claims
brought against the operator the damage to be compensated under this Convention exceeds, or is likely to exceed,
the maximum amount made available pursuant to paragraph 1 of Article V, priority in the distribution of the
compensation shall be given to claims in respect of loss of life or personal injury. 


ARTICLE IX


1. Where provisions of national or public health insurance, social insurance, social security, workmen’s compen-
sation or occupational disease compensation systems include compensation for nuclear damage, rights of benefici-
aries of such systems to obtain compensation under this Convention and rights of recourse by virtue of such systems
against the operator liable shall be determined, subject to the provisions of this Convention, by the law of the
Contracting Party in which such systems have been established, or by the regulations of the intergovernmental
organization which has established such systems. 


2. (a) If a person who is a national of a Contracting Party, other than the operator, has paid compensation for
nuclear damage under an international convention or under the law of a non-Contracting State, such
person shall, up to the amount which he has paid, acquire by subrogation the rights under this
Convention of the person so compensated. No rights shall be so acquired by any person to the extent that
the operator has a right of recourse against such person under this Convention. 
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(b) Nothing in this Convention shall preclude an operator who has paid compensation for nuclear damage
out of funds other than those provided pursuant to paragraph 1 of Article VII from recovering from the
person providing financial security pursuant to that paragraph or from the Installation State, up to the
amount he has paid, the sum which the person so compensated would have obtained under this
Convention. 


ARTICLE X


The operator shall have a right of recourse only - 


(a) if this is expressly provided for by a contract in writing; or 
(b) if the nuclear incident results from an act or omission done with intent to cause damage, against the individual


who has acted or omitted to act with such intent. 


The right of recourse provided for under this Article may also be extended to benefit the Installation State insofar as
it has provided public funds pursuant to this Convention. 


ARTICLE XI


1. Except as otherwise provided in this Article, jurisdiction over actions under Article II shall lie only with the
courts of the Contracting Party within whose territory the nuclear incident occurred. 


1bis. Where a nuclear incident occurs within the area of the exclusive economic zone of a Contracting Party or, if
such a zone has not been established, in an area not exceeding the limits of an exclusive economic zone, were one to
be established, jurisdiction over actions concerning nuclear damage from that nuclear incident shall, for the
purposes of this Convention, lie only with the courts of that Party. The preceding sentence shall apply if that
Contracting Party has notified the Depositary of such area prior to the nuclear incident. Nothing in this paragraph
shall be interpreted as permitting the exercise of jurisdiction in a manner which is contrary of the international law
of the sea, including the United Nations Convention on the Law of the Sea. 


2. Where a nuclear incident does not occur within the territory of any Contracting Party, or within an area
notified pursuant to paragraph 1bis, or where the place of the nuclear incident cannot be determined with certainty,
jurisdiction over such actions shall lie with the courts of the Installation State of the operator liable. 


3. Where under paragraph 1, 1bis or 2 of this Article, jurisdiction would lie with the courts of more than one
Contracting Party, jurisdiction shall lie -


(a) if the nuclear incident occurred partly outside the territory of any Contracting Party, and partly within the
territory of a single Contracting Party, with the courts of the latter; and 


(b) in any other case, with the courts of that Contracting Party which is determined by agreement between the
Contracting Parties whose courts would be competent under paragraph 1, 1bis or 2 of this Article.


4. The Contracting Party whose courts have jurisdiction shall ensure that only one of its courts shall have juris-
diction in relation to any one nuclear incident. 
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ARTICLE XI A


The Contracting Party whose courts have jurisdiction shall ensure that in relation to actions for compensation
of nuclear damage - 


(a) any State may bring an action on behalf of persons who have suffered nuclear damage, who are nationals of
that State or have their domicile or residence in its territory, and who have consented thereto; and 


(b) any person may bring an action to enforce rights under this Convention acquired by subrogation or
assignment. 


ARTICLE XII


1. A judgment that is no longer subject to ordinary forms of review entered by a court of a Contracting Party
having jurisdiction shall be recognized, except - 


(a) where the judgment was obtained by fraud; 
(b) where the party against whom the judgment was pronounced was not given a fair opportunity to present his


case, or 
(c) where the judgment is contrary to the public policy of the Contracting Party within the territory of which


recognition is sought, or is not in accord with fundamental standards of justice. 


2. A judgment which is recognized under paragraph 1 of this Article shall, upon being presented for enforcement
in accordance with the formalities required by the law of the Contracting Party where enforcement is sought, be
enforceable as if it were a judgment of a court of that Contracting Party. The merits of a claim on which the judgment
has been given shall not be subject to further proceedings. 


ARTICLE XIII


1. This Convention and the national law applicable thereunder shall be applied without any discrimination based
upon nationality, domicile or residence. 


2. Notwithstanding paragraph 1 of this Article, insofar as compensation for nuclear damage is in excess of 150
million SDRs, the legislation of the Installation State may derogate from the provisions of this Convention with
respect to nuclear damage suffered in the territory, or in any maritime zone established in accordance with the inter-
national law of the sea, of another State which at the time of the incident, has a nuclear installation in such territory,
to the extent that it does not afford reciprocal benefits of an equivalent amount. 


ARTICLE XIV


Except in respect of measures of execution, jurisdictional immunities under rules of national or international
law shall not be invoked in actions under this Convention before the courts competent pursuant to Article XI. 


ARTICLE XV


The Contracting Parties shall take appropriate measures to ensure that compensation for nuclear damage,
interest and costs awarded by a court in connection therewith, insurance and reinsurance premiums and funds
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provided by insurance, reinsurance or other financial security, or funds provided by the Installation State, pursuant
to this Convention, shall be freely transferable into the currency of the Contracting Party within whose territory the
damage is suffered, and of the Contracting Party within whose territory the claimant is habitually resident, and, as
regards insurance or reinsurance premiums and payments, into the currencies specified in the insurance or
reinsurance contract. 


ARTICLE XVI


No person shall be entitled to recover compensation under this Convention to the extent that he has recovered
compensation in respect of the same nuclear damage under another international convention on civil liability in the
field of nuclear energy. 


ARTICLE XVII


This Convention shall not, as between the parties to them, affect the application of any international
agreements or international conventions on civil liability in the field of nuclear energy in force, or open for signature,
ratification or accession at the date on which this Convention is opened for signature. 


ARTICLE XVIII


This Convention shall not affect the rights and obligations of a Contracting Party under the general rules of
public international law. 


ARTICLE XIX


1. Any Contracting Party entering into an agreement pursuant to sub-paragraph (b) of paragraph 3 of Article XI
shall furnish without delay to the Director General of the International Atomic Energy Agency for information and
dissemination to the other Contracting Parties a copy of such agreement. 


2. The Contracting Parties shall furnish to the Director General for information and dissemination to the other
Contracting Parties copies of their respective laws and regulations relating to matters covered by this Convention. 


ARTICLE XX


DELETED 


ARTICLE XX A


1. In the event of a dispute between Contracting Parties concerning the interpretation or application of this
Convention, the parties to the dispute shall consult with a view to the settlement of the dispute by negotiation or by
any other peaceful means of settling disputes acceptable to them. 


2. If a dispute of this character referred to in paragraph 1 of this Article cannot be settled within six months from
the request for consultation pursuant to paragraph 1 of this Article, it shall, at the request of any party to such
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dispute, be submitted to arbitration or referred to the International Court of Justice for decision. Where a dispute is
submitted to arbitration, if, within six months from the date of the request, the parties to the dispute are unable to
agree on the organization of the arbitration, a party may request the President of the International Court of Justice
or the Secretary-General of the United Nations to appoint one or more arbitrators. In cases of conflicting requests
by the parties to the dispute, the request to the Secretary-General of the United Nations shall have priority. 


3. When ratifying, accepting, approving or acceding to this Convention, a State may declare that it does not
consider itself bound by either or both of the dispute settlement procedures provided for in paragraph 2 of this
Article. The other Contracting Parties shall not be bound by a dispute settlement procedure provided for in
paragraph 2 of this Article with respect to a Contracting Party for which such a declaration is in force. 


4. A Contracting Party which has made a declaration in accordance with paragraph 3 of this Article may at any
time withdraw it by notification to the depositary. 


ARTICLE XXI


DELETED 


ARTICLE XXII


DELETED 


ARTICLE XXIII


DELETED 


ARTICLE XXIV


DELETED 


ARTICLE XXV


DELETED 


ARTICLE XXVI


A conference shall be convened by the Director General of the International Atomic Energy Agency at any
time after the expiry of a period of five years from the date of the entry into force of this Convention in order to
consider the revision thereof, if one-third of the Contracting Parties express a desire to that effect. 


ARTICLE XXVII


DELETED 
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ARTICLE XXVIII


This Convention shall be registered by the Director General of the International Atomic Energy Agency in
accordance with Article 102 of the Charter of the United Nations. 


ARTICLE XXIX


DELETED
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CONVENTION ON SUPPLEMENTARY 
COMPENSATION FOR NUCLEAR DAMAGE


THE CONTRACTING PARTIES, 


RECOGNIZING the importance of the measures provided in the Vienna Convention on Civil Liability for
Nuclear Damage and the Paris Convention on Third Party Liability in the Field of Nuclear Energy as well as in
national legislation on compensation for nuclear damage consistent with the principles of these Conventions; 


DESIROUS of establishing a worldwide liability regime to supplement and enhance these measures with a
view to increasing the amount of compensation for nuclear damage; 


RECOGNIZING further that such a worldwide liability regime would encourage regional and global co-
operation to promote a higher level of nuclear safety in accordance with the principles of international partnership
and solidarity; 


HAVE AGREED as follows:


CHAPTER I


GENERAL PROVISIONS


Article I


Definitions


For the purposes of this Convention: 


(a) “Vienna Convention” means the Vienna Convention on Civil Liability for Nuclear Damage of 21 May 1963
and any amendment thereto which is in force for a Contracting Party to this Convention. 


(b) “Paris Convention” means the Paris Convention on Third Party Liability in the Field of Nuclear Energy of
29 July 1960 and any amendment thereto which is in force for a Contracting Party to this Convention. 


(c) “Special Drawing Right”, hereinafter referred to as SDR, means the unit of account defined by the Interna-
tional Monetary Fund and used by it for its own operations and transactions. 


(d) “Nuclear reactor” means any structure containing nuclear fuel in such an arrangement that a self-sustaining
chain process of nuclear fission can occur therein without an additional source of neutrons. 


(e) “Installation State”, in relation to a nuclear installation, means the Contracting Party within whose territory
that installation is situated or, if it is not situated within the territory of any State, the Contracting Party by
which or under the authority of which the nuclear installation is operated. 


(f) “Nuclear Damage” means: 
(i) loss of life or personal injury; 
(ii) loss of or damage to property; 
and each of the following to the extent determined by the law of the competent court: 
(iii) economic loss arising from loss or damage referred to in sub-paragraph (i) or (ii), insofar as not included


in those sub-paragraphs, if incurred by a person entitled to claim in respect of such loss or damage; 
(iv) the costs of measures of reinstatement of impaired environment, unless such impairment is insignificant,


if such measures are actually taken or to be taken, and insofar as not included in sub-paragraph (ii); 
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(v) loss of income deriving from an economic interest in any use or enjoyment of the environment, incurred
as a result of a significant impairment of that environment, and insofar as not included in sub-paragraph
(ii); 


(vi) the costs of preventive measures, and further loss or damage caused by such measures; 
(vii) any other economic loss, other than any caused by the impairment of the environment, if permitted by


the general law on civil liability of the competent court, 
in the case of sub-paragraphs (i) to (v) and (vii) above, to the extent that the loss or damage arises out of or
results from ionizing radiation emitted by any source of radiation inside a nuclear installation, or emitted from
nuclear fuel or radioactive products or waste in, or of nuclear material coming from, originating in, or sent to,
a nuclear installation, whether so arising from the radioactive properties of such matter, or from a combination
of radioactive properties with toxic, explosive or other hazardous properties of such matter. 


(g) “Measures of reinstatement” means any reasonable measures which have been approved by the competent
authorities of the State where the measures were taken, and which aim to reinstate or restore damaged or
destroyed components of the environment, or to introduce, where reasonable, the equivalent of these
components into the environment. The law of the State where the damage is suffered shall determine who is
entitled to take such measures. 


(h) “Preventive measures” means any reasonable measures taken by any person after a nuclear incident has
occurred to prevent or minimize damage referred to in sub-paragraphs (f)(i) to (v) or (vii), subject to any
approval of the competent authorities required by the law of the State where the measures were taken. 


(i) “Nuclear incident” means any occurrence or series of occurrences having the same origin which causes nuclear
damage or, but only with respect to preventive measures, creates a grave and imminent threat of causing such
damage. 


(j) “Installed nuclear capacity” means for each Contracting Party the total of the number of units given by the
formula set out in Article IV.2; and “thermal power” means the maximum thermal power authorized by the
competent national authorities. 


(k) “Law of the competent court” means the law of the court having jurisdiction under this Convention, including
any rules of such law relating to conflict of laws. 


(l) “Reasonable measures” means measures which are found under the law of the competent court to be
appropriate and proportionate, having regard to all the circumstances, for example: 
(i) the nature and extent of the damage incurred or, in the case of preventive measures, the nature and


extent of the risk of such damage; 
(ii) the extent to which, at the time they are taken, such measures are likely to be effective; and 
(iii) relevant scientific and technical expertise. 


Article II 


Purpose and Application


1. The purpose of this Convention is to supplement the system of compensation provided pursuant to national
law which: 


(a) implements one of the instruments referred to in Article I (a) and (b); or 
(b) complies with the provisions of the Annex to this Convention. 


2. The system of this Convention shall apply to nuclear damage for which an operator of a nuclear installation
used for peaceful purposes situated in the territory of a Contracting Party is liable under either one of the
Conventions referred to in Article I or national law mentioned in paragraph 1(b) of this Article. 


3. The Annex referred to in paragraph 1(b) shall constitute an integral part of this Convention. 
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CHAPTER II 


COMPENSATION


Article III 


Undertaking


1. Compensation in respect of nuclear damage per nuclear incident shall be ensured by the following means: 


(a) (i) the Installation State shall ensure the availability of 300 million SDRs or a greater amount that it may
have specified to the Depositary at any time prior to the nuclear incident, or a transitional amount
pursuant to subparagraph (ii); 


(ii) a Contracting Party may establish for the maximum of 10 years from the date of the opening for signature
of this Convention, a transitional amount of at least 150 million SDRs in respect of a nuclear incident
occurring within that period. 


(b) beyond the amount made available under sub-paragraph (a), the Contracting Parties shall make available
public funds according to the formula specified in Article IV. 


2. (a) Compensation for nuclear damage in accordance with paragraph 1(a) shall be distributed equitably
without discrimination on the basis of nationality, domicile or residence, provided that the law of the
Installation State may, subject to obligations of that State under other conventions on nuclear liability,
exclude nuclear damage suffered in a non-Contracting State.


(b) Compensation for nuclear damage in accordance with paragraph 1(b), shall, subject to Articles V and
XI.1(b), be distributed equitably without discrimination on the basis of nationality, domicile or residence. 


3. If the nuclear damage to be compensated does not require the total amount under paragraph 1(b), the contri-
butions shall be reduced proportionally. 


4. The interest and costs awarded by a court in actions for compensation of nuclear damage are payable in
addition to the amounts awarded pursuant to paragraphs 1(a) and (b) and shall be proportionate to the actual
contributions made pursuant to paragraphs 1(a) and (b), respectively, by the operator liable, the Contracting Party
in whose territory the nuclear installation of that operator is situated, and the Contracting Parties together. 


Article IV 


Calculation of Contributions 


1. The formula for contributions according to which the Contracting Parties shall make available the public funds
referred to in Article III.1(b) shall be determined as follows: 


(a) (i) the amount which shall be the product of the installed nuclear capacity of that Contracting Party
multiplied by 300 SDRs per unit of installed capacity; and 


(ii) the amount determined by applying the ratio between the United Nations rate of assessment for that
Contracting Party as assessed for the year preceding the year in which the nuclear incident occurs, and
the total of such rates for all Contracting Parties to 10% of the sum of the amounts calculated for all
Contracting Parties under sub-paragraph (i). 
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(b) Subject to sub-paragraph (c), the contribution of each Contracting Party shall be the sum of the amounts
referred to in sub-paragraphs (a)(i) and (ii), provided that States on the minimum United Nations rate of
assessment with no nuclear reactors shall not be required to make contributions. 


(c) The maximum contribution which may be charged per nuclear incident to any Contracting Party, other than
the Installation State, pursuant to sub-paragraph (b) shall not exceed its specified percentage of the total of
contributions of all Contracting Parties determined pursuant to sub-paragraph (b). For a particular
Contracting Party, the specified percentage shall be its UN rate of assessment expressed as a percentage plus 8
percentage points. If, at the time an incident occurs, the total installed capacity represented by the Parties to
this Convention is at or above a level of 625,000 units, this percentage shall be increased by one percentage
point. It shall be increased by one additional percentage point for each increment of 75,000 units by which the
capacity exceeds 625,000 units. 


2. The formula is for each nuclear reactor situated in the territory of the Contracting Party, 1 unit for each MW of
thermal power. The formula shall be calculated on the basis of the thermal power of the nuclear reactors shown at
the date of the nuclear incident in the list established and kept up to date in accordance with Article VIII. 


3. For the purpose of calculating the contributions, a nuclear reactor shall be taken into account from that date
when nuclear fuel elements have been first loaded into the nuclear reactor. A nuclear reactor shall be excluded from
the calculation when all fuel elements have been removed permanently from the reactor core and have been stored
safely in accordance with approved procedures. 


Article V 


Geographical Scope


1. The funds provided for under Article III.1(b) shall apply to nuclear damage which is suffered: 


(a) in the territory of a Contracting Party; or 
(b) in or above maritime areas beyond the territorial sea of a Contracting Party: 


(i) on board or by a ship flying the flag of a Contracting Party, or on board or by an aircraft registered in the
territory of a Contracting Party, or on or by an artificial island, installation or structure under the juris-
diction of a Contracting Party; or 


(ii) by a national of a Contracting Party; 
excluding damage suffered in or above the territorial sea of a State not Party to this Convention; or 


(c) in or above the exclusive economic zone of a Contracting Party or on the continental shelf of a Contracting
Party in connection with the exploitation or the exploration of the natural resources of that exclusive economic
zone or continental shelf; 


provided that the courts of a Contracting Party have jurisdiction pursuant to Article XIII. 


2. Any signatory or acceding State may, at the time of signature of or accession to this Convention or on the
deposit of its instrument of ratification, declare that for the purposes of the application of paragraph 1(b)(ii),
individuals or certain categories thereof, considered under its law as having their habitual residence in its territory,
are assimilated to its own nationals. 


3. In this article, the expression “a national of a Contracting Party” shall include a Contracting Party or any of its
constituent sub-divisions, or a partnership, or any public or private body whether corporate or not established in the
territory of a Contracting Party. 
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CHAPTER III


ORGANIZATION OF SUPPLEMENTARY FUNDING


Article VI


Notification of Nuclear Damage


Without prejudice to obligations which Contracting Parties may have under other international agreements,
the Contracting Party whose courts have jurisdiction shall inform the other Contracting Parties of a nuclear incident
as soon as it appears that the damage caused by such incident exceeds, or is likely to exceed, the amount available
under Article III.1(a) and that contributions under Article III.1(b) may be required. The Contracting Parties shall
without delay make all the necessary arrangements to settle the procedure for their relations in this connection. 


Article VII 


Call for Funds


1. Following the notification referred to in Article VI, and subject to Article X.3, the Contracting Party whose
courts have jurisdiction shall request the other Contracting Parties to make available the public funds required
under Article III.1(b) to the extent and when they are actually required and shall have exclusive competence to
disburse such funds. 


2. Independently of existing or future regulations concerning currency or transfers, Contracting Parties shall
authorize the transfer and payment of any contribution provided pursuant to Article III.1(b) without any restriction.


Article VIII


List of Nuclear Installations


1. Each Contracting State shall, at the time when it deposits its instrument of ratification, acceptance, approval or
accession, communicate to the Depositary a complete listing of all nuclear installations referred to in Article IV.3.
The listing shall contain the necessary particulars for the purpose of the calculation of contributions. 


2. Each Contracting State shall promptly communicate to the Depositary all modifications to be made to the list.
Where such modifications include the addition of a nuclear installation, the communication must be made at least
three months before the expected date when nuclear material will be introduced into the installation. 


3. If a Contracting Party is of the opinion that the particulars, or any modification to be made to the list commu-
nicated by a Contracting State pursuant to paragraphs 1 and 2, do not comply with the provisions, it may raise
objections thereto by addressing them to the Depositary within three months from the date on which it has received
notice pursuant to paragraph 5. The Depositary shall forthwith communicate this objection to the State to whose
information the objection has been raised. Any unresolved differences shall be dealt with in accordance with the
dispute settlement procedure laid down in Article XVI. 


4. The Depositary shall maintain, update and annually circulate to all Contracting States the list of nuclear instal-
lations established in accordance with this Article. Such list shall consist of all the particulars and modifications
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referred to in this Article, it being understood that objections submitted under this Article shall have effect retro-
spective to the date on which they were raised, if they are sustained. 


5. The Depositary shall give notice as soon as possible to each Contracting Party of the communications and
objections which it has received pursuant to this Article.


Article IX


Rights of Recourse


1. Each Contracting Party shall enact legislation in order to enable both the Contracting Party in whose territory
the nuclear installation of the operator liable is situated and the other Contracting Parties who have paid contribu-
tions referred to in Article III.1(b), to benefit from the operator’s right of recourse to the extent that he has such a
right under either one of the Conventions referred to in Article I or national legislation mentioned in Article II.1(b)
and to the extent that contributions have been made by any of the Contracting Parties. 


2. The legislation of the Contracting Party in whose territory the nuclear installation of the operator liable is
situated may provide for the recovery of public funds made available under this Convention from such operator if
the damage results from fault on his part. 


3. The Contracting Party whose courts have jurisdiction may exercise the rights of recourse provided for in
paragraphs 1 and 2 on behalf of the other Contracting Parties which have contributed. 


Article X 


Disbursements, Proceedings


1. The system of disbursements by which the funds required under Article III.1 are to be made available and the
system of apportionment thereof shall be that of the Contracting Party whose courts have jurisdiction. 


2. Each Contracting Party shall ensure that persons suffering damage may enforce their rights to compensation
without having to bring separate proceedings according to the origin of the funds provided for such compensation
and that Contracting Parties may intervene in the proceedings against the operator liable. 


3. No Contracting Party shall be required to make available the public funds referred to in Article III.1(b) if
claims for compensation can be satisfied out of the funds referred to in Article III.1(a). 


Article XI 


Allocation of Funds


The funds provided under Article III.1(b) shall be distributed as follows: 


1. (a) 50% of the funds shall be available to compensate claims for nuclear damage suffered in or outside the
Installation State; 
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(b) 50% of the funds shall be available to compensate claims for nuclear damage suffered outside the
territory of the Installation State to the extent that such claims are uncompensated under
sub-paragraph (a). 


(c) In the event the amount provided pursuant to Article III.1(a) is less than 300 million SDRs: 
(i) the amount in paragraph 1(a) shall be reduced by the same percentage as the percentage by which


the amount provided pursuant to Article III.1(a) is less than 300 million SDR5; and 
(ii) the amount in paragraph 1(b) shall be increased by the amount of the reduction calculated pursuant


to sub-paragraph (i). 


2. If a Contracting Party, in accordance with Article III.1(a), has ensured the availability without discrimination
of an amount not less than 600 million SDRs, which has been specified to the Depositary prior to the nuclear
incident, all funds referred to in Article III.1(a) and (b) shall, notwithstanding paragraph 1, be made available to
compensate nuclear damage suffered in and outside the Installation State. 


CHAPTER IV 


EXERCISE OF OPTIONS


Article XII 


1. Except insofar as this Convention otherwise provides, each Contracting Party may exercise the powers vested
in it by virtue of the Vienna Convention or the Paris Convention, and any provisions made thereunder may be
invoked against the other Contracting Parties in order that the public funds referred to in Article III.1(b) be made
available. 


2. Nothing in this Convention shall prevent any Contracting Party from making provisions outside the scope of
the Vienna or the Paris Convention and of this Convention, provided that such provision shall not involve any
further obligation on the part of the other Contracting Parties, and provided that damage in a Contracting Party
having no nuclear installations within its territory shall not be excluded from such further compensation on any
grounds of lack of reciprocity. 


3. (a) Nothing in this Convention shall prevent Contracting Parties from entering into regional or other
agreements with the purpose of implementing their obligations under Article III.1(a) or providing
additional funds for the compensation of nuclear damage, provided that this shall not involve any further
obligation under this Convention for the other Contracting Parties.


(b) A Contracting Party intending to enter into any such agreement shall notify all other Contracting Parties
of its intention. Agreements concluded shall be notified to the Depositary. 
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CHAPTER V 


JURISDICTION AND APPLICABLE LAW


Article XIII


 Jurisdiction


1. Except as otherwise provided in this article, jurisdiction over actions concerning nuclear damage from a
nuclear incident shall lie only with the courts of the Contracting Party within which the nuclear incident occurs. 


2. Where a nuclear incident occurs within the area of the exclusive economic zone of a Contracting Party or, if
such a zone has not been established, in an area not exceeding the limits of an exclusive economic zone, were one to
be established by that Party, jurisdiction over actions concerning nuclear damage from that nuclear incident shall,
for the purposes of this Convention, lie only with the courts of that Party. The preceding sentence shall apply if that
Contracting Party has notified the Depositary of such area prior to the nuclear incident. Nothing in this paragraph
shall be interpreted as permitting the exercise of jurisdiction in a manner which is contrary to the international law
of the sea, including the United Nations Convention on the Law of the Sea. However, if the exercise of such juris-
diction is inconsistent with the obligations of that Party under Article XI of the Vienna Convention or Article 13 of
the Paris Convention in relation to a State not Party to this Convention jurisdiction shall be determined according to
those provisions. 


3. Where a nuclear incident does not occur within the territory of any Contracting Party or within an area
notified pursuant to paragraph 2, or where the place of a nuclear incident cannot be determined with certainty, juris-
diction over actions concerning nuclear damage from the nuclear incident shall lie only with the courts of the Instal-
lation State. 


4. Where jurisdiction over actions concerning nuclear damage would lie with the courts of more than one
Contracting Party, these Contracting Parties shall determine by agreement which Contracting Party’s courts shall
have jurisdiction. 


5. A judgment that is no longer subject to ordinary forms of review entered by a court of a Contracting Party
having jurisdiction shall be recognized except: 


(a) where the judgment was obtained by fraud; 
(b) where the party against whom the judgment was pronounced was not given a fair opportunity to present his


case; or 
(c) where the judgment is contrary to the public policy of the Contracting Party within the territory of which


recognition is sought, or is not in accord with fundamental standards of justice. 


6. A judgment which is recognized under paragraph 5 shall, upon being presented for enforcement in accordance
with the formalities required by the law of the Contracting Party where enforcement is sought, be enforceable as if
it were a judgment of a court of that Contracting Party. The merits of a claim on which the judgment has been given
shall not be subject to further proceedings. 


7. Settlements effected in respect of the payment of compensation out of the public funds referred to in Article
III.1(b) in accordance with the conditions established by national legislation shall be recognized by the other
Contracting Parties. 
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Article XIV


Applicable Law


1. Either the Vienna Convention or the Paris Convention or the Annex to this Convention, as appropriate, shall
apply to a nuclear incident to the exclusion of the others. 


2. Subject to the provisions of this Convention, the Vienna Convention or the Paris Convention, as appropriate,
the applicable law shall be the law of the competent court. 


Article XV


Public International Law


This Convention shall not affect the rights and obligations of a Contracting Party under the general rules of
public international law. 


CHAPTER VI 


DISPUTE SETTLEMENT


Article XVI


1. In the event of a dispute between Contracting Parties concerning the interpretation or application of this
Convention, the parties to the dispute shall consult with a view to the settlement of the dispute by negotiation or by
any other peaceful means of settling disputes acceptable to them. 


2. If a dispute of this character referred to in paragraph 1 cannot be settled within six months from the request for
consultation pursuant to paragraph 1, it shall, at the request of any party to such dispute, be submitted to arbitration
or referred to the International Court of Justice for decision. Where a dispute is submitted to arbitration, if, within
six months from the date of the request, the parties to the dispute are unable to agree on the organization of the
arbitration, a party may request the President of the International Court of Justice or the Secretary-General of the
United Nations to appoint one or more arbitrators. In cases of conflicting requests by the parties to the dispute, the
request to the Secretary-General of the United Nations shall have priority. 


3. When ratifying, accepting, approving or acceding to this Convention, a State may declare that it does not
consider itself bound by either or both of the dispute settlement procedures provided for in paragraph 2. The other
Contracting Parties shall not be bound by a dispute settlement procedure provided for in paragraph 2 with respect
to a Contracting Party for which such a declaration is in force.


4. A Contracting Party which has made a declaration in accordance with paragraph 3 may at any time withdraw
it by notification to the Depositary. 
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CHAPTER VII 


FINAL CLAUSES


Article XVII


Signature


This Convention shall be open for signature, by all States at the Headquarters of the International Atomic
Energy Agency in Vienna from 29 September 1997 until its entry into force. 


Article XVIII 


Ratification, Acceptance, Approval


1. This Convention shall be subject to ratification, acceptance or approval by the signatory States. An instrument
of ratification, acceptance or approval shall be accepted only from a State which is a Party to either the Vienna
Convention or the Paris Convention, or a State which declares that its national law complies with the provisions of
the Annex to this Convention, provided that, in the case of a State having on its territory a nuclear installation as
defined in the Convention on Nuclear Safety of 17 June 1994, it is a Contracting State to that Convention. 


2. The instruments of ratification, acceptance or approval shall be deposited with the Director General of the
International Atomic Energy Agency who shall act as the Depositary of this Convention. 


3. A Contracting Party shall provide the Depositary with a copy, in one of the official languages of the United
Nations, of the provisions of its national law referred to in Article II.1 and amendments thereto, including any speci-
fication made pursuant to Article III.1(a), Article XI.2, or a transitional amount pursuant to Article III.1(a)(ii).
Copies of such provisions shall be circulated by the Depositary to all other Contracting Parties. 


Article XIX


Accession


1. After its entry into force, any State which has not signed this Convention may accede to it. An instrument of
accession shall be accepted only from a State which is a Party to either the Vienna Convention or the Paris
Convention, or a State which declares that its national law complies with the provisions of the Annex to this
Convention, provided that in the case of a State having on its territory a nuclear installation as defined in the
Convention on Nuclear Safety of 17 June 1994, it is a Contracting State to that Convention. 


2. The instruments of accession shall be deposited with the Director General of the International Atomic Energy
Agency. 


3. A Contracting Party shall provide the Depositary with a copy, in one of the official languages of the United
Nations, of the provisions of its national law referred to in Article II.1 and amendments thereto, including any speci-
fication made pursuant to Article III.1(a), Article XI.2, or a transitional amount pursuant to Article III.1(a)(ii).
Copies of such provisions shall be circulated by the Depositary to all other Contracting Parties. 
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Article XX


Entry Into Force


1. This Convention shall come into force on the ninetieth day following the date on which at least 5 States with a
minimum of 400,000 units of installed nuclear capacity have deposited an instrument referred to in Article XVIII. 


2. For each State which subsequently ratifies, accepts, approves or accedes to this Convention, it shall enter into
force on the ninetieth day after deposit by such State of the appropriate instrument. 


Article XXI 


Denunciation


1. Any Contracting Party may denounce this Convention by written notification to the Depositary. 


2. Denunciation shall take effect one year after the date on which the notification is received by the Depositary. 


Article XXII 


Cessation


1. Any Contracting Party which ceases to be a Party to either the Vienna Convention or the Paris Convention
shall notify the Depositary thereof and of the date of such cessation. On that date such Contracting Party shall have
ceased to be a Party to this Convention unless its national law complies with the provisions of the Annex to this
Convention and it has so notified the Depositary and provided it with a copy of the provisions of its national law in
one of the official languages of the United Nations. Such copy shall be circulated by the Depositary to all other
Contracting Parties. 


2. Any Contracting Party whose national law ceases to comply with the provisions of the Annex to this
Convention and which is not a Party to either the Vienna Convention or the Paris Convention shall notify the
Depositary thereof and of the date of such cessation. On that date such Contracting Party shall have ceased to be a
Party to this Convention. 


3. Any Contracting Party having on its territory a nuclear installation as defined in the Convention on Nuclear
Safety which ceases to be Party to that Convention shall notify the depositary thereof and of the date of such
cessation. On that date, such Contracting Party shall, notwithstanding paragraphs 1 and 2, have ceased to be a Party
to the present Convention. 


Article XXIII


Continuance of Prior Rights and Obligations


Notwithstanding denunciation pursuant to Article XXI or cessation pursuant to Article XXII, the provisions
of this Convention shall continue to apply to any nuclear damage caused by a nuclear incident which occurs before
such denunciation or cessation. 
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Article XXIV 


Revision and Amendments


1. The Depositary, after consultations with the Contracting Parties, may convene a conference for the purpose of
revising or amending this Convention. 


2. The Depositary shall convene a conference of Contracting Parties for the purpose of revising or amending this
Convention at the request of not less than one-third of all Contracting Parties. 


Article XXV


Amendment by Simplified Procedure


1. A meeting of the Contracting Parties shall be convened by the Depositary to amend the compensation
amounts referred to in Article III.1(a) and (b) or categories of installations including contributions payable for
them, referred to in Article IV.3, if one-third of the Contracting Parties express a desire to that effect. 


2. Decisions to adopt a proposed amendment shall be taken by vote. Amendments shall be adopted if no
negative vote is cast. 


3. Any amendment adopted in accordance with paragraph 2 shall be notified by the Depositary to all Contracting
Parties. The amendment shall be considered accepted if within a period of 36 months after it has been notified, all
Contracting Parties at the time of the adoption of the amendment have communicated their acceptance to the
Depositary. The amendment shall enter into force for all Contracting Parties 12 months after its acceptance. 


4. If, within a period of 36 months from the date of notification for acceptance the amendment has not been
accepted in accordance with paragraph 3, the amendment shall be considered rejected. 


5. When an amendment has been adopted in accordance with paragraph 2 but the 36 months period for its
acceptance has not yet expired, a State which becomes a Party to this Convention during that period shall be bound
by the amendment if it comes into force. A State which becomes a Party to this Convention after that period shall be
bound by any amendment which has been accepted in accordance with paragraph 3. In the cases referred to in the
present paragraph, a Contracting Party shall be bound by an amendment when that amendment enters into force, or
when this Convention enters into force for that Contracting Party, whichever date is the later. 


Article XXVI 


Functions of the Depositary


In addition to functions in other Articles of this Convention, the Depositary shall promptly notify Contracting
Parties and all other States as well as the Secretary-General of the Organization for Economic Co-operation and
Development of: 


(a) each signature of this Convention; 
(b) each deposit of an instrument of ratification, acceptance, approval or accession concerning this Convention; 
(c) the entry into force of this Convention; 
(d) declarations received pursuant to Article XVI; 

152







(e) any denunciation received pursuant to Article XXI, or notification received pursuant to Article XXII; 
(f) any notification under paragraph 2 of Article XIII; 
(g) other pertinent notifications relating to this Convention. 


Article XXVII


Authentic Texts


The original of this Convention, of which Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic, shall be deposited with the Director General of the International Atomic Energy Agency who
shall send certified copies thereof to all States. 


IN WITNESS WHEREOF, THE UNDERSIGNED, BEING DULY AUTHORIZED THERETO,
HAVE SIGNED THIS CONVENTION. 


Done at Vienna, this twelfth day of September, one thousand nine hundred ninety-seven.
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ANNEX


A Contracting Party which is not a Party to any of the Conventions mentioned in Article I(a) or (b) of this
Convention shall ensure that its national legislation is consistent with the provisions laid down in this Annex insofar
as those provisions are not directly applicable within that Contracting Party. A Contracting Party having no nuclear
installation on its territory is required to have only that legislation which is necessary to enable such a Party to give
effect to its obligations under this Convention. 


Article 1 


Definitions


1. In addition to the definitions in Article I of this Convention, the following definitions apply for the purposes of
this Annex: 


(a) “Nuclear Fuel” means any material which is capable of producing energy by a self-sustaining chain process of
nuclear fission. 


(b) “Nuclear Installation” means: 
(i) any nuclear reactor other than one with which a means of sea or air transport is equipped for use as a


source of power, whether for propulsion thereof or for any other purpose; 
(ii) any factory using nuclear fuel for the production of nuclear material, or any factory for the processing of


nuclear material, including any factory for the re-processing of irradiated nuclear fuel; and 
(iii) any facility where nuclear material is stored, other than storage incidental to the carriage of such


material; 
provided that the Installation State may determine that several nuclear installations of one operator which are
located at the same site shall be considered as a single nuclear installation. 


(c) “Nuclear material” means: 
(i) nuclear fuel, other than natural uranium and depleted uranium, capable of producing energy by a self-


sustaining chain process of nuclear fission outside a nuclear reactor, either alone or in combination with
some other material; and 


(ii) radioactive products or waste. 
(d) “Operator”, in relation to a nuclear installation, means the person designated or recognized by the Installation


State as the operator of that installation. 
(e) “Radioactive products or waste” means any radioactive material produced in, or any material made


radioactive by exposure to the radiation incidental to the production or utilization of nuclear fuel, but does not
include radioisotopes which have reached the final stage of fabrication so as to be usable for any scientific
medical, agricultural, commercial or industrial purpose. 


2. An Installation State may, if the small extent of the risks involved so warrants, exclude any nuclear installation
or small quantities of nuclear material from the application of this Convention, provided that: 


(a) with respect to nuclear installations, criteria for such exclusion have been established by the Board of
Governors of International Atomic Energy Agency and any exclusion by an Installation State satisfies such
criteria; and


(b) with respect to small quantities of nuclear material, maximum limits for the exclusion of such quantities have
been established by the Board of Governors of the International Atomic Energy Agency and any exclusion by
an Installation State is within such established limits. 
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The criteria for the exclusion of nuclear installations and the maximum limits for the exclusion of small quantities of
nuclear material shall be reviewed periodically by the Board of Governors. 


Article 2 


Conformity of Legislation


1. The national law of a Contracting Party is deemed to be in conformity with the provisions of Articles 3, 4, 5 and
7 if it contained on 1 January 1995 and continues to contain provisions that: 


(a) provide for strict liability in the event of a nuclear incident where there is substantial nuclear damage off the
site of the nuclear installation where the incident occurs; 


(b) require the indemnification of any person other than the operator liable for nuclear damage to the extent that
person is legally liable to provide compensation; and 


(c) ensure the availability of at least 1000 million SDRs in respect of a civil nuclear power plant and at least
300 million SDRs in respect of other civil nuclear installations for such indemnification. 


2. If in accordance with paragraph I, the national law of a Contracting Party is deemed to be in conformity with
the provision of Articles 3, 4, 5 and 7, then that Party: 


(a) may apply a definition of nuclear damage that covers loss or damage set forth in Article I(f) of this Convention
and any other loss or damage to the extent that the loss or damage arises out of or results from the radioactive
properties, or a combination of radioactive properties with toxic, explosive or other hazardous properties of
nuclear fuel or radioactive products or waste in, or of nuclear material coming from, originating in, or sent to,
a nuclear installation; or other ionizing radiation emitted by any source of radiation inside a nuclear instal-
lation, provided that such application does not affect the undertaking by that Contracting Party pursuant to
Article III of this Convention; and 


(b) may apply the definition of nuclear installation in paragraph 3 of this Article to the exclusion of the definition
in Article 1.1(b) of this Annex. 


3. For the purpose of paragraph 2 (b) of this Article, “nuclear installation” means: 


(a) any civil nuclear reactor other than one with which a means of sea or air transport is equipped for use as a
source of power, whether for propulsion thereof or any other purpose; and 


(b) any civil facility for processing, reprocessing or storing: 
(i) irradiated nuclear fuel; or 
(ii) radioactive products or waste that: 


(1) result from the reprocessing of irradiated nuclear fuel and contain significant amounts of fission
products; or 


(2) contain elements that have an atomic number greater than 92 in concentrations greater than 10
nano-curies per gram. 


(c) any other civil facility for processing, reprocessing or storing nuclear material unless the Contracting Party
determines the small extent of the risks involved with such an installation warrants the exclusion of such a
facility from this definition. 


4. Where that national law of a Contracting Party which is in compliance with paragraph 1 of this Article does not
apply to a nuclear incident which occurs outside the territory of that Contracting Party, but over which the courts of
that Contracting Party have jurisdiction pursuant to Article XIII of this Convention, Articles 3 to 11 of the Annex
shall apply and prevail over any inconsistent provisions of the applicable national law. 
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Article 3 


Operator Liability


1. The operator of a nuclear installation shall be liable for nuclear damage upon proof that such damage has been
caused by a nuclear incident: 


(a) in that nuclear installation; or 
(b) involving nuclear material coming from or originating in that nuclear installation, and occurring: 


(i) before liability with regard to nuclear incidents involving the nuclear material has been assumed,
pursuant to the express terms of a contract in writing, by the operator of another nuclear installation; 


(ii) in the absence of such express terms, before the operator of another nuclear installation has taken charge
of the nuclear material; or 


(iii) where the nuclear material is intended to be used in a nuclear reactor with which a means of transport is
equipped for use as a source of power, whether for propulsion thereof or for any other purpose, before
the person duly authorized to operate such reactor has taken charge of the nuclear material; but 


(iv) where the nuclear material has been sent to a person within the territory of a non-Contracting State,
before it has been unloaded from the means of transport by which it has arrived in the territory of that
non-Contracting State; 


(c) involving nuclear material sent to that nuclear installation, and occurring: 
(i) after liability with regard to nuclear incidents involving the nuclear material has been assumed by the


operator pursuant to the express terms of a contract in writing, from the operator of another nuclear
installation; 


(ii) in the absence of such express terms, after the operator has taken charge of the nuclear material; or 
(iii) after the operator has taken charge of the nuclear material from a person operating a nuclear reactor


with which a means of transport is equipped for use as a source of power, whether for propulsion thereof
or for any other purpose; but 


(iv) where the nuclear material has, with the written consent of the operator, been sent from a person within
the territory of a non-Contracting State, only after it has been loaded on the means of transport by which
it is to be carried from the territory of that State; 


provided that, if nuclear damage is caused by a nuclear incident occurring in a nuclear installation and involving
nuclear material stored therein incidentally to the carriage of such material, the provisions of sub-paragraph (a) shall
not apply where another operator or person is solely liable pursuant to sub-paragraph (b) or (c). 


2. The Installation State may  provide by  legislation that,  in accordance with such  terms as may be specified in
that legislation, a carrier of nuclear  material or a person handling radioactive  waste  may,  at  such  carrier or  such
person’s request and with the consent of the operator concerned, be designated or recognized as operator in the
place of that operator in respect of such nuclear material or radioactive waste respectively. In this case such carrier
or such person shall be considered, for all the purposes of this Convention, as an operator of a nuclear installation
situated within the territory of that State. 


3. The liability of the operator for nuclear damage shall be absolute. 


4. Whenever both nuclear damage and damage other than nuclear damage have been caused by a nuclear
incident or jointly by a nuclear incident and one or more other occurrences, such other damage shall, to the extent
that it is not reasonably separable from the nuclear damage, be deemed to be nuclear damage caused by that nuclear
incident. Where, however, damage is caused jointly by a nuclear incident covered by the provisions of this Annex
and by an emission of ionizing radiation not covered by it, nothing in this Annex shall limit or otherwise affect the
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liability, either as regards any person suffering nuclear damage or by way of recourse or contribution, of any person
who may be held liable in connection with that emission of ionizing radiation. 


5. (a) No liability shall attach to an operator for nuclear damage caused by a nuclear incident directly due to an
act of armed conflict, hostilities, civil war or insurrection.


(b) Except insofar as the law of the Installation State may provide to the contrary, the operator shall not be
liable for nuclear damage caused by a nuclear incident caused directly due to a grave natural disaster of
an exceptional character. 


6. National law may relieve an operator wholly or partly from the obligation to pay compensation for nuclear
damage suffered by a person if the operator proves the nuclear damage resulted wholly or partly from the gross
negligence of that person or an act or omission of that person done with the intent to cause damage. 


7. The operator shall not be liable for nuclear damage: 


(a) to the nuclear installation itself and any other nuclear installation, including a nuclear installation under
construction, on the site where that installation is located; and 


(b) to any property on that same site which is used or to be used in connection with any such installation; 
(c) unless otherwise provided by national law, to the means of transport upon which the nuclear material involved


was at the time of the nuclear incident. If national law provides that the operator is liable for such damage,
compensation for that damage shall not have the effect of reducing the liability of the operator in respect of
other damage to an amount less than either 150 million SDRs, or any higher amount established by the
legislation of a Contracting Party. 


8. Nothing in this Convention shall affect the liability outside this Convention of the operator for nuclear damage
for which by virtue of paragraph 7(c) he is not liable under this Convention. 


9. The right to compensation for nuclear damage may be exercised only against the operator liable, provided that
national law may permit a direct right of action against any supplier of funds that are made available pursuant to
provisions in national law to ensure compensation through the use of funds from sources other than the operator. 


10. The operator shall incur no liability for damage caused by a nuclear incident outside the provisions of national
law in accordance with this Convention. 


Article 4 


Liability Amounts


1. Subject to Article III.1(a)(ii), the liability of the operator may be limited by the Installation State for anyone
nuclear incident, either: 


(a) to not less than 300 million SDRs; or 
(b) to not less than 150 million SDRs provided that in excess of that amount and up to at least 300 million SDRs


public funds shall be made available by that State to compensate nuclear damage. 


2. Notwithstanding paragraph 1, the Installation State, having regard to the nature of the nuclear installation or
the nuclear substances involved and to the likely consequences of an incident originating therefrom, may establish a
lower amount of liability of the operator, provided that in no event shall any amount so established be less than
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5 million SDRs, and provided that the Installation State ensures that public funds shall be made available up to the
amount established pursuant to paragraph 1. 


3. The amounts established by the Installation State of the liable operator in accordance with paragraphs 1 and 2,
as well as the provisions of any legislation of a Contracting Party pursuant to Article 3.7(c), shall apply wherever the
nuclear incident occurs. 


Article 5 


Financial Security


1. (a) The operator shall be required to have and maintain insurance or other financial security covering his
liability for nuclear damage in such amount, of such type and in such terms as the Installation State shall
specify.  The Installation State shall ensure the payment of claims for compensation for nuclear damage
which have been established against the operator by providing the necessary funds to the extent that the
yield of insurance or other financial security is inadequate to satisfy such claims, but not in excess of the
limit, if any, established pursuant to Article 4. Where the liability of the operator is unlimited, the Instal-
lation State may establish a limit of the financial security of the operator liable provided that such limit is
not lower than 300 million SDRs. The Installation State shall ensure the payment of claims for compen-
sation for nuclear damage which have been established against the operator to the extent that yield of the
financial security is inadequate to satisfy such claims, but not in excess of the amount of the financial
security to be provided under this paragraph. 


(b) Notwithstanding sub-paragraph (a), the Installation State, having regard to the nature of the nuclear
installation or the nuclear substances involved and to the likely consequences of an incident originating
there from, may establish a lower amount of financial security of the operator, provided that in no event
shall any amount so established be less than 5 million SDRs, and provided that the Installation State
ensures the payment of claims for compensation for nuclear damage which have been established against
the operator by providing necessary funds to the extent that the yield of insurance or other financial
security is inadequate to satisfy such claims, and up to the limit provided in sub-paragraph (a). 


2. Nothing in paragraph 1 shall require a Contracting  Party or any of its constituent subdivisions to maintain
insurance or other financial security to cover their liability as operators. 


3. The funds provided by insurance, by other financial security or by the Installation State pursuant to paragraph
1 or Article 4.1(b) shall be exclusively available for compensation due under this Annex. 


4. No insurer or other financial guarantor shall suspend or cancel the insurance or other financial security
provided pursuant to paragraph 1 without giving notice in writing of at least two months to the competent public
authority or, in so far as such insurance or other financial security relates to the carriage of nuclear material, during
the period of the carriage in question. 


Article 6


Carriage


1. With respect to a nuclear incident during carriage, the maximum amount of liability of the operator shall be
governed by the national law of the Installation State. 
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2. A Contracting Party may subject carriage of nuclear material through its territory to the condition that the
amount of liability of the operator be increased to an amount not to exceed the maximum amount of liability of the
operator of a nuclear installation situated in its territory. 


3. The provisions of paragraph 2 shall not apply to: 


(a) carriage by sea where, under international law, there is a right of entry in cases of urgent distress into ports of
a Contracting Party or a right of innocent passage through its territory; 


(b) carriage by air where, by agreement or under international law, there is a right to fly over or land on the
territory of a Contracting Party. 


Article 7


Liability of More Than One Operator


1. Where nuclear damage engages the liability of more than one operator, the operators involved shall, in so far
as the damage attributable to each operator is not reasonably separable, be jointly and severally liable. The Instal-
lation State may limit the amount of public funds made available per incident to the difference, if any, between the
amounts hereby established and the amount established pursuant to Article 4.1. 


2. Where a nuclear incident occurs in the course of carriage of nuclear material, either in one and the same means
of transport, or, in the case of storage incidental to the carriage, in one and the same nuclear installation, and causes
nuclear damage which engages the liability of more than one operator, the total liability shall not exceed the highest
amount applicable with respect to anyone of them pursuant to Article 4. 


3. In neither of the cases referred to in paragraphs 1 and 2 shall the liability of anyone operator exceed the
amount applicable with respect to him pursuant to Article 4. 


4. Subject to the provisions of paragraphs 1 to 3, where several nuclear installations of one and the same operator
are involved in one nuclear incident, such operator shall be liable in respect of each nuclear installation involved up
to the amount applicable with respect to him pursuant to Article 4. The Installation State may limit the amount of
public funds made available as provided for in paragraph 1. 


Article 8


Compensation Under National Law 


1. For purposes of this Convention, the amount of compensation shall be determined without regard to any
interest or costs awarded in a proceeding for compensation of nuclear damage. 


2. Compensation for damage suffered outside the Installation State shall be provided in a form freely trans-
ferable among Contracting Parties. 


3. Where provisions of national or public health insurance, social insurance, social security, workmen’s compen-
sation or occupational disease compensation systems include compensation for nuclear damage, rights of benefici-
aries of such systems and rights of recourse by virtue of such systems shall be determined by the national law of the
Contracting Party in which such systems have been established or by the regulations of the intergovernmental
organization which has established such systems. 
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Article 9


Period of Extinction


1. Rights of compensation under this Convention shall be extinguished if an action is not brought within ten years
from the date of the nuclear incident. If, however, under the law of the Installation State the liability of the operator
is covered by insurance or other financial security or by State funds for a period longer than ten years, the law of the
competent court may provide that rights of compensation against the operator shall only be extinguished after a
period which may be longer than ten years, but shall not be longer than the period for which his liability is so covered
under the law of the Installation State. 


2. Where nuclear damage is caused by a nuclear incident involving nuclear material which at the time of the
nuclear incident was stolen, lost, jettisoned or abandoned, the period established pursuant to paragraph 1 shall be
computed from the date of that nuclear incident but the period shall in no case, subject to legislation pursuant to
paragraph 1, exceed a period of twenty years from the date of the theft, loss, jettison or abandonment. 


3. The law of the competent court may establish a period of extinction or prescription of not less than three years
from the date on which the person suffering nuclear damage had knowledge or should have had knowledge of the
damage and of the operator liable for the damage, provided that the period established pursuant to paragraphs 1 and
2 shall not be exceeded. 


4. If the national law of a Contracting Party provides for a period of extinction or prescription greater than ten
years from the date of a nuclear incident, it shall contain provisions for the equitable and timely satisfaction of
claims for loss of life or personal injury filed within ten years from the date of the nuclear incident. 


Article 10


Right of Recourse


National law may provide that the operator shall have a right of recourse only: 


(a) if this is expressly provided for by a contract in writing; or 
(b) if the nuclear incident results from an act or omission done with intent to cause damage,  against the individual


who has acted or omitted to act with such  intent. 


Article 11 


Applicable Law


Subject to the provisions of this Convention, the nature, form, extent and equitable distribution of compen-
sation for nuclear damage caused by a nuclear incident shall be governed by the law of the competent court. 
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This publication reproduces the explanatory texts on the nuclear liability instruments 
adopted under the IAEA’s auspices in 1997. Finalized by the International Exper t 
Group on Nuclear Liability (INLEX), these texts constitute a comprehensive study 
and authoritative interpretation of the IAEA’s nuclear liability regime. More 
par ticularly, the texts deal with the Protocol to Amend the Vienna Convention 
on Civil Liability for Nuclear Damage and the Convention on Supplementary 
Compensation for Nuclear Damage. This publication also includes an overview, 
and brings together the texts, of the IAEA’s nuclear liability instruments. Finally, 
this publication includes a matrix of comparative provisions in the various nuclear 
liability instruments.


INTERNATIONAL ATOMIC ENERGY AGENCY
VIENNA


ISBN 92–0–114106–8
ISSN 1991–2366





		FOREWORD

		CONTENTS

		OVERVIEW OF THE MODERNIZED IAEA NUCLEAR LIABILITY REGIME

		THE 1997 VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE - EXPLANATORY TEXTS

		1. INTRODUCTION

		2. THE 1997 PROTOCOL TO AMEND THE VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

		3. THE CONVENTION ON SUPPLEMENTARY COMPENSATION FOR NUCLEAR DAMAGE



		MATRIX SHOWING COMPARATIVE PROVISIONSIN VARIOUS NUCLEAR LIABILITY CONVENTIONS

		VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

		PROTOCOL TO AMEND THE VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

		CONSOLIDATED TEXT OF THE VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE OF 21 MAY 1963 AS AMENDED BY THE PROTOCOL OF 12 SEPTEMBER 1997

		CONVENTION ON SUPPLEMENTARY COMPENSATION FOR NUCLEAR DAMAGE

		ANNEX










Official Journal L010/97 
 
 


COUNCIL DIRECTIVE 96/82/EC 
of 9 December 1996 


on the control of major-accident hazards involving dangerous substances 


THE COUNCIL OF THE EUROPEAN UNION,  


Having regard to the Treaty establishing the European Community, and in particular 
Article 130s (1) thereof,  


Having regard to the proposal from the Commission (1),  


FOOTNOTE (1) OJ No C 106, 14. 4. 1994, p. 4 and OJ No C 238, 13. 9. 1995, p. 4.  


Having regard to the opinion of the Economic and Social Committee (2),  


FOOTNOTE (2) OJ No C 295, 22. 10. 1994, p. 83.  


Acting in accordance with the procedure laid down in Article 189c of the Treaty (3),  


FOOTNOTE (3) Opinion of the European Parliament of 16 February 1995 (OJ No C 56, 6. 3. 1995, p. 80), 
Council common position of 19 March 1996 (OJ No C 120, 24.4.1996, p. 20) and Decision of the European 
Parliament of 15 July 1996 (OJ No C 261, 9. 9. 1996, p. 24).  


(1) Whereas Council Directive 82/501/EEC of 24 June 1982 on the major-accident 
hazards of certain industrial activities (4) is concerned with the prevention of major 
accidents which might result from certain industrial activities and with the limitation of 
their consequences for man and the environment;  


FOOTNOTE (4) OJ No L 230, 5. 8. 1982, p. 1. Directive as last amended by Directive 91/692/EEC (OJ No 
L 377, 31. 12. 1991, p. 48).  


(2) Whereas the objectives and principles of the Community's environment policy~; as 
set out in Article 130r (1) and (2) of the Treaty and detailed in the European 
Community's action programmes on the environment (5), aim, in particular, at preserving 
and protecting the quality of the environment, and protecting human health, through 
preventive action;  


FOOTNOTE (5) OJ No C 112, 20. 12. 1973, p. 1. OJ No C 139, 13. 6. 1977, p. 1. OJ No C 46, 17. 2. 1983, 
p. 1. OJ No C 70, 18. 3. 1987, p. 1. OJ No C 138, 17.5.1993, p. 1.  


(3) Whereas the Council and the representatives of the Governments of the Member 
States, meeting within the Council, in their accompanying resolution concerning the 
fourth Action Programme on the Environment (6), highlighted the need for more 
effective implementation of Directive 82/501/EEC and called for a review of the 
Directive to include, if necessary, a possible widening of its scope and a greater exchange 







of information on the matter between Member States; whereas the fifth Action 
Programme, the general approach of which was approved by the Council and the 
representatives of the Governments of the Member States, meeting within the Council, in 
their resolution of 1 February 1993 (7), also presses for better risk-and-accident 
management;  


FOOTNOTE (6) OJ No C 328, 7. 12. 1987, p. 3.  


FOOTNOTE (7) OJ No C 138, 17. 5. 1993.  


(4) Whereas, in the light of the accidents at Bhopal and Mexico City, which demonstrated 
the hazard which arises when dangerous sites and dwelling~ are close together, the 
Council Resolution of 16 October 1989 called on the Commission to include in Directive 
82/501/EEC provisions concerning controls on land-use planning when new installations 
are authorized and when urban development takes place around existing installations;  


(5) Whereas the said Council resolution invited the Commission to work with Member 
States towards greater mutual understanding and harmonization of national principles and 
practices regarding safety reports;  


(6) Whereas it is desirable to pool the experience gained through different approaches to 
the control of major accident hazards; whereas the Commission and the Member States 
should develop their relations with the relevant international bodies and seek to establish 
measures equivalent to those set out in this Directive for use in third countries;  


(7) Whereas the Convention on the Transboundary Effects of Industrial Accidents of the 
United Nations Economic Commission for Europe provides for measures regarding the 
prevention of, preparedness for and response to industrial accidents capable of causing 
transboundary effects as well as for international cooperation in this field;  


(8) Whereas Directive 82/501/EEC constituted a first stage in the harmonization process; 
whereas the said Directive should be revised and supplemented in order to ensure high 
levels of protection throughout the Community in a consistent and efficient manner, 
whereas the present harmonization is limited to the measures which are necessary to put 
in place a more effective system for preventing major accidents with widespread effects 
and for limiting their consequences;  


(9) Whereas major accidents can have consequences beyond frontiers; whereas the 
ecological and economic cost of an accident is borne not only by the establishment 
affected but also by the Member States concerned; whereas it is therefore necessary to 
take measures ensuring a high level of protection throughout the Community;,  


(10) Whereas the provisions of this Directive must apply without prejudice to 
Community provisions as regards health and safety at work;  


(11) Whereas use of a list specifying certain installations while excluding others with 
identical hazards is not an appropriate practice, and may allow potential sources of major 







accidents to escape regulation; whereas the scope of Directive 82/501/EEC must be 
altered to make the provisions applicable to all establishments where dangerous 
substances are present in sufficiently large quantities to create a major-accident hazard;  


(12) Whereas, with due regard for the Treaty and in compliance with the relevant 
Community legislation, Member States may retain or adopt appropriate measures for 
transport-related activities at docks, wharves and marshalling yards, which are excluded 
from this Directive, in order to ensure a level of safety equivalent to that established by 
this Directive;  


(13) Whereas the transmission of dangerous substances through pipelines also has a 
potential to produce major accidents; whereas the Commission should, after collecting 
and evaluating information about existing mechanisms within the Community for 
regulating such activities and the occurrence of relevant incidents, prepare a 
communication setting out the case, and most appropriate instrument, for action in this 
area if necessary;  


(14) Whereas, with due regard for the Treaty and in compliance with the relevant 
Community legislation, Member States may retain or adopt measures on waste land-fill, 
which do not come within the scope of this Directive;  


(15) Whereas analysis of the major accidents reported in the Community indicates that 
the majority of them are the result of managerial and/or organizational shortcomings; 
whereas it is therefore necessary to lay down at Community level basic principles for 
management systems, which must be suitable for preventing and controlling major-
accident hazards and limiting the consequences thereof;  


(16) Whereas differences in the arrangements for the inspection of establishments by the 
competent authorities may give rise to differing levels of protection; whereas it is 
necessary to lay down at Community level the essential requirements with which the 
systems for inspection established by the Member States must comply;  


(17) Whereas, in order to demonstrate that all that is necessary has been done to prevent 
major accidents, to prepare contingency plans and response measures, the operator 
should, in the case of establishments where dangerous substances are present in 
significant quantities, provide the competent authority with information in the form of a 
safety report containing details of the establishment, the dangerous substances present, 
the installation or storage facilities, possible major accidents and the management 
systems available, in order to prevent and reduce the risk of major accidents and to enable 
the necessary steps to be taken to limit the consequences thereof;  


(18) Whereas, in order to reduce the risk of domino effects, where establishments are 
sited in such a way or so close together as to increase the probability and possibility of 
major accidents, or aggravate their consequences, there should be provision for the 
exchange of appropriate information and cooperation on public information;  







(19) Whereas, in order to promote access to information on the environment, the public 
should have access to safety reports produced by operators, and persons likely to be 
affected by a major accident should be given information sufficient to inform them of the 
correct action to be taken in that event;  


(20) Whereas, in order to provide against emergencies, in the case of establishments 
where dangerous substances are present in significant quantities it is necessary to 
establish external and internal emergency plans and to create systems to ensure those 
plans are tested and revised as necessary and implemented in the event of a major 
accident or the likelihood thereof;,  


(21) Whereas the staff of an establishment must be consulted on the internal emergency 
plan and the public must be consulted on the external emergency plan;  


(22) Whereas, in order to provide greater protection for residential areas, areas of 
substantial public use and areas of particular natural interest or sensitivity, it is necessary 
for land-use and/or other relevant policies applied in the Member States to take account 
of the need, in the long term, to keep a suitable distance between such areas and 
establishments presenting such hazards and, where existing establishments are concerned, 
to take account of additional technical measures so that the risk to persons is not 
increased;  


(23) Whereas, in order to ensure that adequate response measures are taken if a major 
accident occurs, the operator must immediately inform the competent authorities and 
communicate the information necessary for them to assess the impact of that accident;  


(24) Whereas, in order to provide for an information exchange and to prevent future 
accidents of a similar nature, Member States should forward information to the 
Commission regarding major accidents occurring in their territory, so that the 
Commission can analyze the hazards involved, and operate a system for the distribution 
of information concerning, in particular, major accidents and the lessons learned from 
them; whereas this information exchange should also cover 'near misses' which Member 
States regard as being of particular technical interest for preventing major accidents and 
limiting their consequences,  


HAS ADOPTED THIS DIRECTIVE:  


Article 1 - Aim 


This Directive is aimed at the prevention of major accidents which involve dangerous 
substances, and the limitation of their consequences for man and the environment, with a 
view to ensuring high levels of protection throughout the Community in a consistent and 
effective manner.  







Article 2 - Scope 


1. The Directive shall apply to establishments where dangerous substances are present in 
quantities equal to or in excess of the quantities listed in Annex I, Parts 1 and 2, column 
2, with the exception of Articles 9, 11 and 13 which shall apply to any establishment 
where dangerous substances are present in quantities equal to or in excess of the 
quantities listed in Annex I, Parts 1 and 2, column 3.  


For the purposes of this Directive, the 'presence of dangerous substances' shall mean the 
actual or anticipated presence of such substances in the establishment, or the presence of 
those which it is believed may be generated during loss of control of an industrial 
chemical process, in quantities equal to or in excess of the thresholds in Parts 1 and 2 of 
Annex I.  


2. The provisions of this Directive shall apply without prejudice to Community 
provisions concerning the working environment, and, in particular, without prejudice to 
Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to 
encourage improvements in the safety and health of workers at work (8).  


FOOTNOTE (8) OJ No L 183, 29. 6. 1989, p. 1.  


Article 3 - Definitions 


For the purposes of this Directive:  


1. 'establishment' shall mean the whole area under the control of an operator where 
dangerous substances are present in one or more installations, including common or 
related infrastructures or activities;  


2. 'installation' shall mean a technical unit within an establishment in which dangerous 
substances are produced, used, handled or stored. It shall include all the equipment, 
structures, pipework, machinery, tools, private railway sidings, docks, unloading quays 
serving the installation, jetties, warehouses or similar structures, floating or otherwise, 
necessary for the operation of the installation;  


3. 'operator' shall mean any individual or corporate body who operates or holds an 
establishment or installation or, if provided for by national legislation, has been given 
decisive economic power in the technical operation thereof;  


4. 'dangerous substance' shall mean a substance, mixture or preparation listed in Annex 1, 
Part 1, or fulfilling the criteria laid down in Annex 1, Part 2, and present as a raw 
material, product, by-product, residue or intermediate, including those substances which 
it is reasonable to suppose may be generated in the event of accident;  


5. 'major accident' shall mean an occurrence such as a major emission, fire, or explosion 
resulting from uncontrolled developments in the course of the operation of any 







establishment covered by this Directive, and leading to serious danger to human health 
and/or the environment, immediate or delayed, inside or outside the establishment, and 
involving one or more dangerous substances;  


6. 'hazard' shall mean the intrinsic property of a dangerous substance or physical 
situation, with a potential for creating damage to human health and/or the environment;  


7. 'risk' shall mean the likelihood of a specific effect occurring within a specified period 
or in specified circumstances;  


8. 'storage' shall mean the presence of a quantity of dangerous substances for the purposes 
of warehousing, depositing in safe custody or keeping in stock.  


Article 4 - Exclusions 


This Directive shall not apply to the following:.  


(a) military establishments, installations or storage facilities;  


(b) hazards created by ionizing radiation;  


(c) the transport of dangerous substances and intermediate temporary storage by road, 
rail, internal waterways, sea or air, outside the establishments covered by this Directive, 
including loading and unloading and transport to and from another means of transport at 
docks, wharves or marshalling yards;  


(d) the transport of dangerous substances in pipelines, including pumping stations, 
outside establishments covered by this Directive;  


(e) the activities of the extractive industries concerned with exploration for, and the 
exploitation of, minerals in mines and quarries or by means of boreholes;  


(f) waste land-fill sites.  


Article 5 - General obligations of the operator 


1. Member States shall ensure that the operator is obliged to take all measures necessary 
to prevent major accidents and to limit their consequences for man and the environment.  


2. Member States shall ensure that the operator is required to prove to the competent 
authority referred to in Article 16, hereinafter referred to as the 'competent authority', at 
any time, in particular for the purposes of the inspections and controls referred to in 
Article 18, that he has taken all the measures necessary as specified in this Directive.  







Article 6 - Notification 


1. Member States shall require the operator to send the competent authority a notification 
within the following time-limits:  


- for new establishments, a reasonable period of time prior to the start of construction or 
operation,  


- for existing establishments, one year from the date laid down in Article 24 (1).  


2. The notification required by paragraph 1 shall contain the following details:  


(a) the name or trade name of the operator and the full address of the establishment 
concerned;  


(b) the registered place of business of the operator, with the full address;  


(c) the name or position of the person in charge of the establishment, if different from (a);  


(d) information sufficient to identify the dangerous substances or category of substances 
involved;  


(e) the quantity and physical form of the dangerous substance or substances involved;  


(f) the activity or proposed activity of the installation or storage facility;  


(g) the immediate environment of the establishment (elements liable to cause a major 
accident or to aggravate the consequences thereof).  


3. In the case of existing establishments for which the operator has already provided all 
the information under paragraph 2 to the competent authority under the requirements of 
national law at the date of entry into force of this Directive, notification under paragraph I 
is not required.  


4. In the event of:  


- any significant increase in the quantity or significant change in the nature or physical 
form of the dangerous substance present, as indicated in the notification provided by the 
operator pursuant to paragraph 2, or any change in the processes employing it, or  


- permanent closure of the installation,  


the operator shall immediately inform the competent authority of the change in the 
situation.  







Article 7 - Major-accident prevention policy 


1. Member States shall require the operator to draw up a document setting out his major-
accident prevention policy and to ensure that it is properly implemented. The major-
accident prevention policy established by the operator shall be designed to guarantee a 
high level of protection for man and the environment by appropriate means, structures 
and management systems.  


2. The document must take account of the principles contained in Annex III and be made 
available to the competent authorities for the purposes of, amongst other things, 
implementation of Articles 5 (2) and 18.  


3. This Article shall not apply to the establishments referred to in Article 9.  


Article 8 - Domino effect 


1. Member States shall ensure that the competent authority, using the information 
received from the operators in compliance with Articles 6 and 9, identifies establishments 
or groups of establishments where the likelihood and the possibility or consequences of a 
major accident may be increased because of the location and the proximity of such 
establishments, and their inventories of dangerous substances.  


2. Member States must ensure that in the case of the establishments thus identified:  


(a) suitable information is exchanged in an appropriate manner to enable these 
establishments to take account of the nature and extent of the overall hazard of a major 
accident in their major accident prevention policies, safety management systems, safety 
reports and internal emergency plans;  


(b) provision is made for cooperation in informing the public and in supplying 
information to the competent authority for the preparation of external emergency plans.  


Article 9 - Safety report 


1. Member States shall require the operator to produce a safety report for the purposes of:  


(a) demonstrating that a major-accident prevention policy and a safety management 
system for implementing it have been put into effect in accordance with the information 
set out in Annex III;  


(b) demonstrating that major-accident hazards have been identified and that the necessary 
measures have been taken to prevent such accidents and to limit their consequences for 
man and the environment;  


(c) demonstrating that adequate safety and reliability have been incorporated into the 
design, construction, operation and maintenance of any installation, storage facility, 







equipment and infrastructure connected with its operation which are linked to major-
accident hazards inside the establishment;  


(b) demonstrating that internal emergency plans have been drawn up and supplying 
information to enable the external plan to be drawn up in order to take the necessary 
measures in the event of a major accident;  


(e) providing sufficient information to the competent authorities to enable decisions to be 
made in terms of the siting of new activities or developments around existing 
establishments.  


2. The safety report shall contain at least the data and information listed in Annex II. It 
shall also contain an updated inventory of the dangerous substances present in the 
establishment.  


Safety reports, or parts of reports, or any other equivalent reports produced in response to 
other legislation, may be combined to form a single safety report for the purposes of this 
Article, where such a format obviates the unnecessary duplication of information and the 
repetition of work by the operator or competent authority, on condition that all the 
requirements of this Article are complied with.  


3. The safety report provided for in paragraph 1 shall be sent to the competent authority 
within the following time limits:  


- for new establishments, a reasonable period of time prior to the start of construction or 
of operation,  


- for existing establishments not previously covered by Directive 82/501/EEC, three years 
from the date laid down in Article 24 (1),  


- for other establishments, two years from the date laid down in Article 24 (1),  


- in the case of the periodic reviews provided for in paragraph 5, without delay.  


4. Before the operator commences construction or operation, or in the cases referred to in 
the second, third and fourth indents of paragraph 3, the competent authority shall within a 
reasonable period of receipt of the report:  


- communicate the conclusions of its examination of the safety report to the operator, if 
necessary after requesting further information, or  


- prohibit the bringing into use, or the continued use, of the establishment concerned, in 
accordance with the powers and procedures laid down in Article 17.  


5. The safety report shall be periodically reviewed and where necessary updated:  







- at least every five years,  


- at any other time at the initiative of the operator or the request of the competent 
authority, where justified by new facts or to take account of new technical knowledge 
about safety matters, for example arising from analysis of accidents or, as far as possible, 
'near misses', and of developments in knowledge concerning the assessment of hazards.  


6. (a) Where it is demonstrated to the satisfaction of the competent authority that 
particular substances present at the establishment, or any part thereof, are in a state 
incapable of creating a major-accident hazard, then the Member State may, in accordance 
with the criteria referred to in subparagraph (b), limit the information required in safety 
reports to those matters which are relevant to the prevention of residual major-accident 
hazards and the limitation of their consequences for man and the environment.  


(b) Before this Directive is brought into application, the Commission, acting in 
accordance with the procedure laid down in Article 16 of Directive 82/501/EEC, shall 
establish harmonized criteria for the decision by the competent authority that an 
establishment is in a state incapable of creating a major accident hazard within the 
meaning of subparagraph (a). Subparagraph (a) shall not be applicable until those criteria 
have been established.  


(c) Member States shall ensure that the competent authority communicates a list of the 
establishments concerned to the Commission, giving reasons. The Commission shall 
forward the lists annually to the Committee referred to in Article 22.  


Article 10 - Modification of an installation, an establishment or a storage facility 


In the event of the modification of an installation, establishment, storage facility, or 
process or of the nature or quantity of dangerous substances which could have significant 
repercussions on major-accident hazards, the Member States shall ensure that the 
operator:  


-reviews and where necessary revises the major accident prevention policy, and the 
management systems and procedures referred to in Articles 7 and 9,  


- reviews, and where necessary revises, the safety report and informs the competent 
authority referred to in Article 16 of the details of such revision in advance of such 
modification.  


Article 11 - Emergency plans 


1. Member States shall ensure that, for all establishments to which Article 9 applies:  


(a) the operator draws up an internal emergency plan for the measures to be taken inside 
the establishment,  







- for new establishments, prior to commencing operation,  


- for existing establishments not previously covered by Directive 82/501/EEC, three years 
from the date laid down in Article 24 (1),  


- for other establishments, two years from the date laid down in Article 24 (1);  


(b) the operator supplies to the competent authorities, to enable the latter to draw up 
external emergency plans, the necessary information within the following periods of 
time:  


- for new establishments, prior to the start of operation,  


- for existing establishments not previously covered by Directive 82/501/EEC, three years 
from the date laid down in Article 24 (I),  


- for other establishments, two years from the date laid down in Article 24 (1);  


(c) the authorities designated for that purpose by the Member State draw up an external 
emergency plan for the measures to be taken outside the establishment.  


2. The emergency plans must be established with the objectives of:  


- containing and controlling incidents so as to minimize the effects, and to limit damage 
to man, the environment and property,  


- implementing the measures necessary to protect man and the environment from the 
effects of major accidents,  


- communicating the necessary information to the public and to the services or authorities 
concerned in the area,  


- providing for the restoration and clean-up of the environment following a major 
accident.  


Emergency plans shall contain the information set out in Annex IV.  


3. Without prejudice to the obligations of the competent authorities, Member States shall 
ensure that the internal emergency plans provided for in this Directive are drawn up in 
consultation with personnel employed inside the establishment and that the public is 
consulted on external emergency plans.  


4. Member States shall ensure that internal and external emergency plans are reviewed, 
tested, and where necessary revised and updated by the operators and designated 
authorities at suitable intervals of no longer than three years. The review shall take into 
account changes occurring in the establishments concerned or within the emergency 







services concerned, new technical knowledge, and knowledge concerning the response to 
major accidents.  


5. Member States shall ensure that emergency plans are put into effect without delay by 
the operator and, if necessary by the competent authority designated for this purpose:  


- when a major accident occurs, or  


-when an uncontrolled event occurs which by its nature could reasonably be expected to 
lead to a major accident.  


6. The competent authority may decide, giving reasons for its decision, in view of the 
information contained in the safety report, that the requirement to produce an external 
emergency plan under paragraph 1 shall not apply.  


Article 12 - Land-use planning 


1. Member States shall ensure that the objectives of preventing major accidents and 
limiting the consequences of such accidents are taken into account in their land-use 
policies and/or other relevant policies. They shall pursue those objectives through 
controls on:  


(a) the siting of new establishments,  


(b) modifications to existing establishments covered by Article 10,  


(c)new developments such as transport links, locations frequented by the public and 
residential areas in the vicinity of existing establishments, where the siting or 
developments are such as to increase the risk or consequences of a major accident.  


Member States shall ensure that their land-use and/or other relevant policies and the 
procedures for implementing those policies take account of the need, in the long term, to 
maintain appropriate distances between establishments covered by this Directive and 
residential areas, areas of public use and areas of particular natural sensitivity or interest, 
and, in the case of existing establishments, of the need for additional technical measures 
in accordance with Article 8 so as not to increase the risks to people.  


2. Member States shall ensure that all competent authorities and planning authorities 
responsible for decisions in this area set up appropriate consultation procedures to 
facilitate implementation of the policies established under paragraph 1. The procedures 
shall be designed to ensure that technical advice on the risks arising from the 
establishment is available, either on a case-by-case or on a generic basis, when decisions 
are taken.  







Article 13 - Information on safety measures 


1. Member States shall ensure that information on safety measures and on the requisite 
behaviour in the event of an accident is supplied, without their having to request it, to 
persons liable to be affected by a major accident originating in an establishment covered 
by Article 9.  


The information shall be reviewed every three years and, where necessary, repeated and 
updated, at least if there is any modification within the meaning of Article 10. It shall also 
be made permanently available to the public. The maximum period between the 
repetition of the information to the public shall, in any case, be no longer than five years.  


Such information shall contain, at least, the information listed in Annex V.  


2. Member States shall, with respect to the possibility of a major accident with 
transboundary effects originating in an establishment under Article 9, provide sufficient 
information to the potentially affected Member States so that all relevant provisions 
contained in Articles 11, 12 and this Article can be applied, where applicable, by the 
affected Member State.  


3. Where the Member State concerned has decided that an establishment close to the 
territory of another Member State is incapable of creating a major-accident hazard 
beyond its boundary for the purposes of Article 11 (6) and is not therefore required to 
produce an external emergency plan under Article 11 (1), it shall so inform the other 
Member State.  


4. Member States shall ensure that the safety report is made available to the public. The 
operator may ask the competent authority not to disclose to the public certain parts of the 
report, for reasons of industrial, commercial or personal confidentiality, public security or 
national defence. In such cases, on the approval of the competent authority, the operator 
shall supply to the authority, and make available to the public, an amended report 
excluding those matters.  


5. Member States shall ensure that the public is able to give its opinion in the following 
cases:  


- planning for new establishments covered by Article 9,  


- modifications to existing establishments under Article 10, where such modifications are 
subject to obligations provided for in this Directive as to planning,  


- developments around such existing establishments.  


6. In the case of establishments subject to the provisions of Article 9, Member States 
shall ensure that the inventory of dangerous substances provided for in Article 9 (2) is 
made available to the public.  







Article 14 - Information to be supplied by the operator following a major accident 


1. Member States shall ensure that, as soon as practicable following a major accident, the 
operator shall be required, using the most appropriate means:  


(a) to inform the competent authorities;  


(b) to provide them with the following information as soon as it becomes available:  


- the circumstances of the accident,  


- the dangerous substances involved,  


- the data available for assessing the effects of the accident on man and the environment, 
and  


- the emergency measures taken;  


(c) to inform them of the steps envisaged:  


- to alleviate the medium- and long-term effects of the accident,  


- to prevent any recurrence of such an accident;  


(d) to update the information provided if further investigation reveals additional facts 
which alter that information or the conclusions drawn.  


2. Member States shall require the competent authority:  


(a) to ensure that any urgent, medium- and long-term measures which may prove 
necessary are taken;  


(b) to collect, by inspection, investigation or other appropriate means, the information 
necessary for a full analysis of the technical, organizational and managerial aspects of the 
major accident;  


(c) to take appropriate action to ensure that the operator takes any necessary remedial 
measures; and  


(d) to make recommendations on future preventive measures.  


Article 15 - Information to be supplied by the Member States to the Commission 


1. For the purpose of prevention and mitigation of major accidents, Member States shall 
inform the Commission as soon as practicable of major accidents meeting the criteria of 







Annex VI which have occurred within their territory. They shall provide it with the 
following details:  


(a) the Member State, the name and address of the authority responsible for the report;,  


(b) the date, time and place of the major accident, including the full name of the operator 
and the address of the establishment involved;  


(c) a brief description of the circumstances of the accident, including the dangerous 
substances involved, and the immediate effects on man and the environment;  


(d) a brief description of the emergency measures taken and of the immediate precautions 
necessary to prevent recurrence.  


2. Member States shall, as soon as the information provided for in Article 14 is collected, 
inform the Commission of the result of their analysis and recommendations using a report 
form established and kept under review through the procedure referred to in Article 22.  


Reporting of this information by Member States may be delayed only to allow for the 
completion of legal proceedings where such reporting is liable to affect those 
proceedings.  


3. Member States shall inform the Commission of the name and address of any body 
which might have relevant information on major accidents and which is able to advise the 
competent authorities of other Member States which have to intervene in the event of 
such an accident.  


Article 16 - Competent authority 


Without prejudice to the operator's responsibilities, Member States shall set up or appoint 
the competent authority or authorities responsible for carrying out the duties laid down in 
this Directive and, if necessary, bodies to assist the competent authority or authorities at 
technical level.  


Article 17 - Prohibition of use 


1. Member States shall prohibit the use or bringing into use of any establishment, 
installation or storage facility, or any part thereof where the measures taken by the 
operator for the prevention and mitigation of major accidents are seriously deficient.  


Member States may prohibit the use or bringing into use of any establishment, 
installation or storage facility, or any part thereof if the operator has not submitted the 
notification, reports or other information required by this Directive within the specified 
period.  







2. Member States shall ensure that operators may appeal against a prohibition order by a 
competent authority under paragraph 1 to an appropriate body determined by national law 
and procedures.  


Article 18 - Inspections 


1. Member States shall ensure that the competent authorities organize a system of 
inspections, or other measures of control appropriate to the type of establishment 
concerned. Those inspections or control measures shall not be dependent upon receipt of 
the safety report or any other report submitted. Such inspections or other control 
measures shall be sufficient for a planned and systematic examination of the systems 
being employed at the establishment, whether of a technical, organizational or managerial 
nature, so as to ensure in particular:  


- that the operator can demonstrate that he has taken appropriate measures, in connection 
with the various activities involved in the establishment, to prevent major accidents,  


- that the operator can demonstrate that he has provided appropriate means for limiting 
the consequences of major accidents, on site and off site,  


- that the data and information contained in the safety report, or any other report 
submitted, adequately reflects the conditions in the establishment,  


- that information has been supplied to the public pursuant to Article 13 (1).  


2. The system of inspection specified in paragraph 1 shall comply with the following 
conditions:  


(a) there shall be a programme of inspections for all establishments. Unless the competent 
authority has established a programme of inspections based upon a systematic appraisal 
of major-accident hazards of the particular establishment concerned, the programme shall 
entail at least one on-site inspection made by the competent authority every twelve 
months of each establishment covered by Article 9;  


(b) following each inspection, a report shall be prepared by the competent authority;,  


(c) where necessary, every inspection carried out by the competent authority shall be 
followed up with the management of the establishment, within a reasonable period 
following the inspection. "'  


3. The competent authority may require the operator to provide any additional 
information necessary to allow the authority fully to assess the possibility of a major 
accident and to determine the scope of possible increased probability and/or aggravation 
of major accidents, to permit the preparation of an external emergency plan, and to take 
substances into account which, due to their physical form, particular conditions or 
location, may require additional consideration.  







Article 19 - Information system and exchanges 


1. Member States and the Commission shall exchange information on the experience 
acquired with regard to the prevention of major accidents and the limitation of their 
consequences. This information shall concern, in particular, the functioning of the 
measures provided for in this Directive.  


2. The Commission shall set up and keep at the disposal of Member States a register and 
information system containing, in particular, details of the major accidents which have 
occurred within the territory of Member States, for the purpose of:  


(a) the rapid dissemination of the information supplied by Member States pursuant to 
Article 15 (1) among all competent authorities;  


(b) distribution to competent authorities of an analysis of the causes of major accidents 
and the lessons learned from them;  


(c) supply of information to competent authorities on preventive measures;  


(d) provision of information on organizations able to provide advice or relevant 
information on the occurrence, prevention and mitigation of major accidents.  


The register and information system shall contain, at least:  


(a) the information supplied by Member States in compliance with Article 15 (1);  


(b) an analysis of the causes of the accidents;  


(c) the lessons learned from the accidents;  


(d) the preventive measures necessary to prevent a recurrence  


3. Without prejudice to Article 20, access to the register and information system shall be 
open to government departments of the Member States, industry or trade associations, 
trade unions, non-governmental organizations in the field of the protection of the 
environment and other international or research organizations working in the field.  


4. Member States shall provide the Commission with a three-yearly report in accordance 
with the procedure laid down in Council Directive 91/692/EEC of 23 December 1991 
standardizing and rationalizing reports on the implementation of certain Directives 
relating to the environment (9) for establishments covered by Articles 6 and 9. The 
Commission shall publish a summary of this information every three years.  


FOOTNOTE (9) OJ No L 377, 31. 12. 1991, p. 48.  







Article 20 - Confidentiality 


1. Member States shall ensure, in the interests of transparency, that the competent 
authorities are required to make information received pursuant to this Directive available 
to any natural or legal person who so requests.  


Information obtained by the competent authorities or the Commission may, where 
national provisions so require, be kept confidential if it calls into question:  


- the confidentiality of the deliberations of the competent authorities and the 
Commission,  
- the confidentiality of international relations and national defence,  
- public security,  
- the confidentiality of preliminary investigation proceedings or of current legal 
proceedings,  
- commercial and industrial secrets, including intellectual property,  
- personal data and/or files,  
- data supplied by a third party if that party asks for them to be kept confidential.  


2. This Directive shall not preclude the conclusion by a Member State of agreements with 
third countries on the exchange of information to which it is priw at internal level.  


Article 21 - Terms of reference of the Committee 


The measures required to adapt the criteria referred to in Article 9 (6) (b) and Annexes II 
to VI to technical progress and to draw up the report form referred to in Article 15 (2) 
shall be adopted in accordance with the procedure laid down in Article 22.  


Article 22 - Committee 


The Commission shall be assisted by a committee composed of the representatives of the 
Member States and chaired by the representative of the Commission.  


The representative of the Commission shall submit to the committee a draft of the 
measures to be taken. The committee shall deliver its opinion on the draft within a time 
limit which the chairman may lay down according to the urgency of the matter. The 
opinion shall be delivered by the majority laid down in Article 148 (2) of the Treaty in 
the case of decisions which the Council is required to adopt on a proposal from the 
Commission. The votes of the representatives of the Member States within the committee 
shall be weighted in the manner set out in that Article. The chairman shall not vote.  


The Commission shall adopt the measures envisaged if they are in accordance with the 
opinion of the committee.  


If the measures envisaged are not in accordance with the opinion of the committee, or if 
no opinion is delivered, the Commission shall, without delay, submit to the Council a 







proposal relating to the measures to be taken. The Council shall act by a qualified 
majority.  


If, on the expiry of a period of three months from the date of referral to the Council, the 
Council has not acted, the proposed measures shall be adopted by the Commission.  


Article 23 - Repeal of Directive 82/501/EEC 


1. Directive 82/501/EEC shall be repealed 24 months after the entry into force of this 
Directive.  


2. Notifications, emergency plans and information for the public presented or drawn up 
pursuant to Directive 82/501/EEC shall remain in force until such time as they are 
replaced under the corresponding provisions of this Directive.  


Article 24 - Implementation 


1. Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive not later than 24 months after its entry 
into force. They shall forthwith inform the Commission thereof.  


When Member States adopt these measures, they shall contain a reference to this 
Directive or shall be accompanied by such reference on the occasion of their official 
publication. The methods of making such reference shall be laid down by Member States.  


2. Member States shall communicate to the Commission the main provisions of domestic 
law which they adopt in the field governed by this Directive.  


Article 25 - Entry into force 


This Directive shall enter into force on the 20th day following that of its publication in 
the Official Journal of the European Communities.  


Article 26 


This Directive is addressed to the Member States.  


Done at Brussels, 9 December 1996.  


For the Council  


The President  


B. HOWLIN 
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ANNEX I 


 
APPLICATION OF THE DIRECTIVE 


 
INTRODUCTION 


1. This Annex applies to the presence of dangerous substances at any establishment 
within the meaning of Article 3 of this Directive and determines the application of the 
relevant Articles thereof.  


2. Mixtures and preparations shall be treated in the same way as pure substances provided 
they remain within concentration limits set according to their properties under the 
relevant Directives given in Part 2, Note 1, or their latest adaptation to technical progress, 
unless a percentage composition or other description is specifically given.  


3. The qualifying quantities set out below relate to each establishment.  


4. The quantities to be considered for the application of the relevant Articles are the 
maximum quantities which are present or are likely to be present at any one time. 
Dangerous substances present at an establishment only in quantities equal to or less than 
2 % of the relevant qualifying quantity shall be ignored for the purposes of calculating 
the total quantity present if their location within an establishment is such that it cannot act 
as an initiator of a major accident elsewhere on the site.  


5. The rules given in Part 2, Note 4 governing the addition of dangerous substances, or 
categories of dangerous substances, shall apply where appropriate.  







 







 


NOTES 


1. Ammonium nitrate (350/2 500)  


This applies to ammonium nitrate and ammonium nitrate compounds in which the 
nitrogen content as a result of the ammonium nitrate is more than 28 % by weight 
(compounds other than those referred to in Note 2) and to aqueous ammonium nitrate 
solutions in which the concentration of ammonium nitrate is more than 90 % by weight.  


2. Ammonium nitrate (1 250/5 000)  


This applies to simple ammonium-nitrate based fertilizers which comply with Directive 
80/876/EEC and to composite fertilizers in which the nitrogen content as a result of the 
ammonium nitrate is more than 28 % in weight (a composite fertilizer contains 
ammonium nitrate with phosphate and/or potash).  


1. Polychlorodibenzofurans and polychlorodibenzodioxins  


The quantifies of polychlorodibenzofurans and polychlorodibenzodioxins are calculated 
using the following factors:  


 







 


 







NOTES 


1. Substances and preparations are classified according to the following Directives (as 
amended) and their current adaptation to technical progress:  


- Council Directive 67/548/EEC of 27 June 1967 on the approximation of the laws, 
regulations and administrative provisions relating to the classification, packaging and 
labelling of dangerous substances (10),  


FOOTNOTE (10) OJ No 196, 16. 8. 1967, p. 1. Directive as last amended by Directive 93/105/EC (OJ No 
L 294, 30. 11. 1993, p. 21).  


- Council Directive 88/379/EEC of 7 June 1988 on the approximation of the laws, 
regulations and administrative provisions of the Member States relating to the 
classification, packaging and labelling of dangerous preparations (11),  


FOOTNOTE (11) OJ No L 187, 16. 7. 1988, p. 14.  


- Council Directive 78/631/EEC of 26 June 1978 on the approximation of the laws of the 
Member States relating m the classification, packaging and labelling of dangerous 
preparations (pesticides) (12).  


FOOTNOTE (12) OJ No L 206, 29.7. 1978, p. 13. Directive as last amended by Directive 92/32/EEC (OJ 
No L 154, 5. 6. 1992, p. 1).  


In the case of substances and preparations which are not classified as dangerous 
according to any of the above Directives but which nevertheless are present, or are likely 
to be present, in an establishment and which possess or are likely to possess, under the 
conditions found at the establishment, equivalent properties in terms of major-accident 
potential, the procedures for provisional classification shall be followed according to the 
relevant Article of the appropriate Directive.  


In the case of substances and preparations with properties giving rise to more than one 
classification, for the purposes of this Directive the lowest thresholds shall apply.  


For the purposes of this Directive, a list providing information on substances and 
preparations shall be established, kept up to date and approved by the procedure set up 
under Article 22.  


2. An 'explosive' means:  


(a) (i) a substance or preparation which creates the risk of an explosion by shock, friction, 
fire or other sources of ignition (risk phrase R 2),  







(ii) a pyrotechnic substance is a substance (or mixture of substances) designated to 
produce heat, light, sound, gas or smoke or a combination of such effects through non-
detonating self-sustained exothermic chemical reactions, or  


(iii) an explosive or pyrotechnic substance or preparation contained in objects;  


(b) a substance or preparation which creates extreme risks of explosion by shock, friction, 
fire or other sources of ignition (risk phrase R 3).  


3. 'Flammable', 'highly flammable', and 'extremely flammable' in categories 6, 7 and 8 
mean:  


(a) flammable liquids:  


substances and preparations having a flash point equal to or greater than 21 øC and less 
than or equal to 55øC (risk phrase R 10), supporting combustion;  


(b) highly flammable liquids:  


1.- substances and preparations which may become hot and finally catch fire in contact 
with air at ambient temperature without any input of energy (risk phrase R 17),  


- substances which have a flash point lower than 55øC and which remain liquid under 
pressure, where particular processing conditions, such as high pressure or high 
temperature, may create major-accident hazards;  


2. substances and preparations having a flash point lower than 21øC and which are not 
extremely flammable (risk phrase R 11, second indent);  


(c) extremely flammable gases and liquids:  


1. liquid substances and preparations which have a flash point lower than 0 øC and the 
boiling point (or, in the case of a boiling range, the initial boiling point) of which at 
normal pressure is less than or equal to 35øC (risk phrase R 12, first indent), and  


2. gaseous substances and preparations which are flammable in contact with air at 
ambient temperature and pressure (risk phrase R 12, second indent), whether or not kept 
in the gaseous or liquid state under pressure, excluding liquefied extremely flammable 
gases (including LPG) and natural gas referred to in Part 1, and  


3. liquid substances and preparations maintained at a temperature above their boiling 
point.  


4. The addition of dangerous substances to determine the quantity present at an 
establishment shall be carried out according to the following rule:  







if the sum  


q1/Q + q2/Q + q3/Q + q4/Q + q5/Q + ... > 1  


where qx = the quantity of dangerous substances x (or category of dangerous substances) 
failing within Parts 1 or 2 of this Annex,  


Q = the relevant threshold quantity from Parts 1 or 2,  


then the establishment is covered by the relevant requirements of this Directive.  


This rule will apply for the following circumstances:  


(a) for substances and preparations appearing in Part 1 at quantities less than their 
individual qualifying quantity present with substances having the same classification 
from Part 2, and the addition of substances and preparations with the same classification 
from Part 2;  


(b) for the addition of categories I, 2 and 9 present at an establishment together:  


(c) for the addition of categories 3, 4, 5, 6, 7 a, 7 b and 8, present at an establishment 
together.  







ANNEX II  
 


MINIMUM DATA AND INFORMATION TO BE CONSIDERED IN THE SAFETY 
REPORT SPECIFIED IN ARTICLE 9 


I. Information on the management system and on the organization of the establishment 
with a view to major accident prevention  


This information shall contain the elements given in Annex III.  


II. Presentation of the environment of the establishment  


A. description of the site and its environment including the geographical location, 
meteorological, geological, hydrographic conditions and, if necessary, its history;,  


B. identification of installations and other activities of the establishment which could 
present a major accident hazard;  


C. description of areas where a major accident may occur.  


III. Description of the installation  


A. description of the main activities and products of the parts of the establishment which 
are important from the point of view of safety, sources of major-accident risks and 
conditions under which such a major accident could happen, together with a description 
of proposed preventive measures;  


B. description of processes, in particular the operating methods;  


C. description of dangerous substances:  


1. inventory of dangerous substances including:.  


- the identification of dangerous substances: chemical name, CAS number, name 
according to IUPAC nomenclature,  


- the maximum quantity of dangerous substances present or likely to be present;  


2. physical, chemical, toxicological characteristics and indication of the hazards, both 
immediate and delayed for man and the environment;  


3. physical and chemical behaviour under normal conditions of use or under foreseeable 
accidental conditions.  







IV. Identification and accidental risks analysis and prevention methods  


A. detailed description of the possible major-accident scenarios and their probability or 
the conditions under which they occur including a summary of the events which may play 
a role in triggering each of these scenarios, the causes being internal or external to the 
installation;  


B. assessment of the extent and severity of the consequences of identified major 
accidents;  


C. description of technical parameters and equipment used for the safety of installations.  


V. Measures of protection and intervention to limit tile consequences of an accident  


A. description of the equipment installed in the plant to limit the consequences of major 
accidents;  


B. organization of alert and intervention;  


C. description of mobilizable resources, internal or external;  


D. summary of elements described in A, B, and C above necessary for drawing up the 
internal emergency plan prepared in compliance with Article 11.  







ANNEX III  
 


PRINCIPLES REFERRED TO IN ARTICLE 7 AND INFORMATION REFERRED TO 
IN ARTICLE 9 ON THE MANAGEMENT SYSTEM AND THE ORGANIZATION OF 


THE ESTABLISHMENT WITH A VIEW TO THE PREVENTION OF MAJOR 
ACCIDENTS 


For the purpose of implementing the operator's major-accident prevention policy and 
safety management system account shall be taken of the following elements. The 
requirements laid down in the document referred to in Article 7 should be proportionate 
to the major-accident hazards presented by the establishment:  


(a) the major accident prevention policy should be established in writing and should 
include the operator's overall aims and principles of action with respect to the control of 
major-accident hazards;  


(b) the safety management system should include the part of the general management 
system which includes the organizational structure, responsibilities, practices, procedures, 
processes and resources for determining and implementing the major-accident prevention 
policy;  


(c) the following issues shall be addressed by the safety management system:  


(i) organization and personnel -- the roles and responsibilities of personnel involved in 
the management of major hazards at all levels in the organization. The identification of 
training needs of such personnel and the provision of the training so identified. The 
involvement of employees and, where appropriate, subcontractors;  


(ii) identification and evaluation of major hazards -- adoption and implementation of 
procedures for systematically identifying major hazards arising from normal and 
abnormal operation and the assessment of their likelihood and severity;  


(iii) operational control -- adoption and implementation of procedures and instructions for 
safe operation, including maintenance, of plant, processes, equipment and temporary 
stoppages;  


(iv) management of change -- adoption and implementation of procedures for planning 
modifications to, or the design of new installations, processes or storage facilities;  


(v) planning for emergencies -- adoption and implementation of procedures to identify 
foreseeable emergencies by systematic analysis and to prepare, test and review 
emergency plans to respond to such emergencies;  


(vi) monitoring performance -- adoption and implementation of procedures for the 
ongoing assessment of compliance with the objectives set by the operator's major-
accident prevention policy and safety management system, and the mechanisms for 







investigation and taking corrective action in case of non-compliance. The procedures 
should cover the operator's system for reporting major accidents of near misses, 
particularly those involving failure of protective measures, and their investigation and 
follow-up on the basis of lessons learnt;  


(vii) audit and review -- adoption and implementation of procedures for periodic 
systematic assessment of the major-accident prevention policy and the effectiveness and 
suitability of the safety management system; the documented review of performance of 
the policy and safety management system and its updating by senior management.  







ANNEX VI 


CRITERIA FOR THE NOTIFICATION OF AN ACCIDENT TO THE COMMISSION 
AS PROVIDED FOR IN ARTICLE 15 (1)  


I. Any accident covered by paragraph 1 or having at least one of the consequences 
described in paragraphs 2, 3, 4 and 5 must be notified to the Commission.  


1. Substances involved  


Any fire or explosion or accidental discharge of a dangerous substance involving, a 
quantity of at least 5 % of the qualifying quantity laid down in column 3 of Annex I.  


2. Injury to persons and damage to real estate  


An accident directly involving a dangerous substance and giving rise to one of the 
following events:  


-    a death,  


-    six persons injured within the establishment and hospitalized for at least 24 hours,  


-    one person outside the establishment hospitalized for at least 24 hours,  


-    dwelling(s) outside the establishment damaged and unusable as a result of the 
accident,  


-    the evacuation or confinement of persons for more than 2 hours (persons × hours): the 
value is at least 500,  


-    the interruption of drinking water, electricity, gas or telephone services for more than 
2 hours (persons × hours): the value is at least 1 000.  


3. Immediate damage to the environment  


-    permanent or long-term damage to terrestrial habitats:  


-    0,5 ha or more of a habitat of environmental or conservation importance protected by 
legislation,  


-    10 or more hectares of more widespread habitat, including agricultural land,  


-    significant or long-term damage to freshwater and marine habitats (1*)- 10 km or 
more of river or canal,  


-    1 ha or more of a lake or pond,  







-    2 ha or more of delta,  


-    2 ha or more of a coastline or open sea,  


-    significant damage to an aquifer or underground water (2*)  


-    1 ha or more.  


4. Damage to property  


-    damage to property in the establishment: at least ECU 2 million,  


-    damage to property outside the establishment: at least ECU 0,5 million.  


5. Cross-border damage  


Any accident directly involving a dangerous substance giving rise to effects outside the 
territory of the Member State concerned.  


II. Accidents or 'near misses` which Member States regard as being of particular technical 
interest for preventing major accidents and limiting their consequences and which do not 
meet the quantitative criteria above should be notified to the Commission.  


(1*) In assessing damage, reference could be made where appropriate to Directives 75/440/EEC, 
76/464/EEC and Directives adopted for its application in relation to certain substances, namely, Directives 
76/160/EEC, 78/659/EEC, 79/923/EEC, or to the Lethal Concentration (LC) for 50 % of the species 
representative of the environment affected as defined by Directive 92/32/EEC for the criterion 'dangerous 
for the environment`.  


 







ANNEX IV 
 


DATA AND INFORMATION TO BE INCLUDED IN THE EMERGENCY PLANS 
SPECIFIED UNDER ARTICLE 11 


I. Internal emergency plans  


(a) Names or positions of persons authorized to set emergency procedures in motion and 
the person in charge of and coordinating the on-site mitigatory action.  


(b) Name or position of the person with responsibility for liaising with the authority 
responsible for the external emergency plan.  


(c) For foreseeable conditions or events which could be significant in bringing about a 
major accident, a description of the action which should be taken to control the condition, 
or events and to limit their consequences, including a description of the safety equipment 
and the resources available.  


(d) Arrangements for limiting the risks to persons on site including how warnings are to 
be given and the actions persons are expected to take on receipt of a warning.  


(e) Arrangements for providing early warning of the incident to the authority responsible 
for setting the external emergency plan in motion, the type of information which should 
be contained in an initial warning and the arrangements for the provision of more detailed 
information as it becomes available.  


(f) Arrangements for training staff in the duties they will be expected to perform, and 
where necessary coordinating this with off-site emergency services.  


(g) Arrangements for providing assistance with off-site mitigatory action.  


2. External emergency plans  


(a) Names or positions of persons authorized to set emergency procedures in motion and 
of persons authorized to take charge of and coordinate off-site action.  


(b) Arrangements for receiving early warning of incidents, and alert and call-out 
procedures.  


(c) Arrangements for coordinating resources necessary to implement the external 
emergency plan.  


(d) Arrangements for providing assistance with on-site mitigatory action.  


(e) Arrangements for off-site mitigatory action.  







(f) Arrangements for providing the public with specific information relating to the 
accident and the behaviour which it should adopt.  


(g) Arrangements for the provision of information to the emergency services of other 
Member States in the event of a major accident with possible transboundary 
consequences.  







ANNEX V 
 


ITEMS OF INFORMATION TO BE COMMUNICATED TO THE PUBLIC AS 
PROVIDED FOR IN ARTICLE 13 (1) 


1. Name of operator and address of the establishment.  


2. Identification, by position held, of the person giving the information.  


3. Confirmation that the establishment is subject to the regulations and/or administrative 
provisions implementing this Directive and that the notification referred to in Article 6 
(3), or the safety report referred to in Article 9 (1) has been submitted to the competent 
authority.  


4. An explanation in simple terms of the activity or activities undertaken at the 
establishment.  


5. The common names or, in the case of dangerous substances covered by Part 2 of 
Annex I, the generic names or the general danger classification of the substances and 
preparations involved at the establishment which could give rise to a major accident, with 
an indication of their principal dangerous characteristics.  


6. General information relating to the nature of the major-accident hazards, including 
their potential effects on the population and the environment.  


7. Adequate information on how the population concerned will be warned and kept 
informed in the event of a major accident.  


8. Adequate information on the actions the population concerned should take, and on the 
behaviour they should adopt, in the event of a major accident.  


9. Confirmation that the operator is required to make adequate arrangements on site, in 
particular liaison with the emergency services, to deal with major accidents and to 
minimize their effects.  


10. A reference to the external emergency plan drawn up to cope with any off-site effects 
from an accident. This should include advice to cooperate with any instructions or 
requests from the emergency services at the time of an accident.  


11. Details of where further relevant information can be obtained, subject to the 
requirements of confidentiality laid down in national legislation.  







ANNEX VI 


CRITERIA FOR THE NOTIFICATION OF AN ACCIDENT TO THE COMMISSION 
AS PROVIDED FOR IN ARTICLE 15 (1)  


I. Any accident covered by paragraph 1 or having at least one of the consequences 
described in paragraphs 2, 3, 4 and 5 must be notified to the Commission.  


1. Substances involved  


Any fire or explosion or accidental discharge of a dangerous substance involving, a 
quantity of at least 5 % of the qualifying quantity laid down in column 3 of Annex I.  


2. Injury to persons and damage to real estate  


An accident directly involving a dangerous substance and giving rise to one of the 
following events:  


-    a death,  


-    six persons injured within the establishment and hospitalized for at least 24 hours,  


-    one person outside the establishment hospitalized for at least 24 hours,  


-    dwelling(s) outside the establishment damaged and unusable as a result of the 
accident,  


-    the evacuation or confinement of persons for more than 2 hours (persons × hours): the 
value is at least 500,  


-    the interruption of drinking water, electricity, gas or telephone services for more than 
2 hours (persons × hours): the value is at least 1 000.  


3. Immediate damage to the environment  


-    permanent or long-term damage to terrestrial habitats:  


-    0,5 ha or more of a habitat of environmental or conservation importance protected by 
legislation,  


-    10 or more hectares of more widespread habitat, including agricultural land,  


-    significant or long-term damage to freshwater and marine habitats (1*)- 10 km or 
more of river or canal,  


-    1 ha or more of a lake or pond,  







-    2 ha or more of delta,  


-    2 ha or more of a coastline or open sea,  


-    significant damage to an aquifer or underground water (2*)  


-    1 ha or more.  


4. Damage to property  


-    damage to property in the establishment: at least ECU 2 million,  


-    damage to property outside the establishment: at least ECU 0,5 million.  


5. Cross-border damage  


Any accident directly involving a dangerous substance giving rise to effects outside the 
territory of the Member State concerned.  


II. Accidents or 'near misses` which Member States regard as being of particular technical 
interest for preventing major accidents and limiting their consequences and which do not 
meet the quantitative criteria above should be notified to the Commission.  


(1*) In assessing damage, reference could be made where appropriate to Directives 75/440/EEC, 
76/464/EEC and Directives adopted for its application in relation to certain substances, namely, Directives 
76/160/EEC, 78/659/EEC, 79/923/EEC, or to the Lethal Concentration (LC) for 50 % of the species 
representative of the environment affected as defined by Directive 92/32/EEC or the criterion 'dangerous 
for the environment`.  
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TITLE II 
 


PROVISIONS AMENDING THE TREATY 
ESTABLISHING THE EUROPEAN ECONOMIC 


COMMUNITY WITH A VIEW TO ESTABLISHING 
THE EUROPEAN COMMUNITY 


 
 
 
Article G 
The Treaty establishing the European Economic Community shall be amended in 
accordance with the provisions of this Article, in order to establish a European 
Community. 
 
A - Throughout the Treaty: 
 
(1) The term ‘European Economic Community’ shall be replaced by the term ‘European 
Community’. 
 
B - In Part One ‘Principles’: 
 
(2) Article 2 shall be replaced by the following: 
 
‘ARTICLE  2 
The Community shall have as its task, by establishing a common market and an 
economic and monetary union and by implementing the common policies or activities 
referred to in Articles 3 and 3a, to promote throughout the Community a harmonious 
and balanced development of economic activities, sustainable and non-inflationary 
growth respecting the environment, a high degree of convergence of economic 
performance, a high level of employment and of social protection, the raising of the 
standard of living and quality of life, and economic and social cohesion and solidarity 
among Member States.’ 
 
(3) Article 3 shall be replaced by the following: 
 
‘ARTICLE  3 
For the purposes set out in Article 2, the activities of the Community shall include, as 
provided in this Treaty and in accordance with the time-table set out therein: 
(a) the elimination, as between Member States of customs duties and quantitative 


restrictions on the import and export of goods, and of all other measures having 
equivalent effect; 


(b) a common commercial policy; 
(c) an internal market characterized by the abolition, as between Member States, of 


obstacles to the free movement of goods, persons, services and capital; 
(d) measures concerning the entry and movement of persons in the internal market as 


provided for in Article 100c; 
(e) a common policy in the sphere of agriculture and fisheries; 
(f) a common policy in the sphere of transport; 
(g) a system ensuring that competition in the internal market is not distorted; 
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(h) the approximation of the laws of Member States to the extent required for the 
functioning of the common market; 


(i) a policy in the social sphere comprising a European Social Fund; 
(j) the strengthening of economic and social cohesion; 
(k) a policy in the sphere of the environment; 
(l) the strengthening of the competitiveness of Community industry; 
(m) the promotion of research and technological development; 
(n) encouragement for the establishment and development of trans-European 


networks; 
(o) a contribution to the attainment of a high level of health protection; 
(p) a contribution to education and training of quality and to the flowering of the 


cultures of the Member States; 
(q) a policy in the sphere of development co-operation; 
(r) the association of the overseas countries and territories in order to increase trade 


and promote jointly economic and social development; 
(s) a contribution to the strengthening of consumer protection; 
(t) measures in the spheres of energy, civil protection and tourism.’ 
 
 
(4) The following Article shall be inserted: 
 
‘ARTICLE  3 a 
1. For the purposes set out in Article 2, the activities of the Member States and the 
Community shall include, as provided in this Treaty and in accordance with the 
timetable set out therein, the adoption of an economic policy which is based on the close 
co-ordination of Member States’ economic policies, on the internal market and on the 
definition of common objectives, and conducted in accordance with the principle of an 
open market economy with free competition.  
2. Concurrently with the foregoing, and as provided in this Treaty and in 
accordance with the timetable and the procedures set out therein, these activities shall 
include the irrevocable fixing of exchange rates leading to the introduction of a single 
currency, the ECU, and the definition and conduct of a single monetary policy and 
exchange rate policy the primary objective of both of which shall be to maintain price 
stability and, without prejudice to this objective, to support the general economic 
policies in the Community, in accordance with the principle of an open market economy 
with free competition. 
3. These activities of the Member States and the Community shall entail compliance 
with the following guiding principles: stable prices, sound public finances and 
monetary conditions and a sustainable balance of payments.’ 
 
 
(5) The following Article shall be inserted: 
 
‘ARTICLE  3 b 
The Community shall act within the limits of the powers conferred upon it by this Treaty 
and of the objectives assigned to it therein. 
In areas which do not fall within its exclusive competence, the Community shall take 
action, in accordance with the principle of subsidiarity, only if and in so far as the 
objectives of the proposed action cannot be sufficiently achieved by the Member States 
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and can therefore, by reason of the scale or effects of the proposed action, be better 
achieved by the Community. 
Any action by the Community shall not go beyond what is necessary to achieve the 
objectives of this Treaty.’ 
 
 
(6) Article 4 shall be replaced by the following: 
 
‘ARTICLE  4 
1. The tasks entrusted to the Community shall be carried out by the following 
institutions: 


- a EUROPEAN PARLIAMENT, 
- a COUNCIL, 
- a COMMISSION, 
- a COURT OF JUSTICE, 
- a COURT OF AUDITORS. 


Each institution shall act within the limits of the powers conferred upon it by this 
Treaty. 
2. The Council and the Commission shall be assisted by an Economic and Social 
Committee and a Committee of the Regions acting in an advisory capacity.’ 
 
 
(7) The following Articles shall be inserted: 
 
‘ARTICLE  4 a 
A European System of Central Banks (hereinafter referred to as ‘ESCB’) and a 
European Central Bank (hereinafter referred to as ‘ECB’) shall be established in 
accordance with the procedures laid down in this Treaty; they shall act within the limits 
of the powers conferred upon them by this Treaty and by the Statute of the ESCB and of 
the ECB ( hereinafter referred to as ‘Statute of the ESCB’) annexed thereto.’ 
 
‘ARTICLE  4 b 
A European Investment Bank is hereby established, which shall act within the limits of 
the powers conferred upon it by this treaty and the Statute annexed thereto.’ 
 
 
(8) Article 6 shall be deleted and Article 7 shall become Article 6. Its second paragraph 
shall be replaced by the following: 
 
‘The Council, acting in accordance with the procedure referred to in Article 189c, may 
adopt rules designed to prohibit such discrimination.’ 
 
 
(9) Articles 8, 8a, 8b and 8c shall become respectively Articles 7, 7a, 7b and 7c. 
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C - The following Part shall be inserted: 
 
 


‘PART   TWO 
 


CITIZENSHIP OF THE UNION 
 
 


ARTICLE  8 
1. Citizenship of the Union is hereby established. 
Every person holding the nationality of a Member State shall be a citizen of the Union. 
2. Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be 
subject to the duties imposed thereby. 
 
ARTICLE  8 a 
1. Every citizen of the Union shall have the right to move and reside freely within the 
territory of the Member States, subject to the limitations and conditions laid down in 
this Treaty and by the measures adopted to give it effect. 
2. The Council may adopt provisions with a view to facilitating the exercise of the 
rights referred to in paragraph 1; save as otherwise provided in this Treaty, the Council 
shall act unanimously on a proposal from the Commission and after obtaining the 
assent of the European Parliament. 
 
ARTICLE  8 b 
1. Every citizen of the Union residing in a Member State of which he is not a 
national shall have the right to vote and to stand as a candidate at municipal elections 
in the Member State in which he resides, under the same conditions as nationals of that 
State. This right shall be exercised subject to detailed arrangements to be adopted 
before 31 December 1994 by the Council, acting unanimously on a proposal from the 
Commission and after consulting the European Parliament; these arrangements may 
provide for derogations where warranted by problems specific to a Member State. 
2. Without prejudice to Article 138(3) and to the provisions adopted for its 
implementation, every citizen of the Union residing in a Member State of which he is 
not a national shall have the right to vote and to stand as a candidate in elections to the 
European Parliament in the Member State in which he resides, under the same 
conditions as nationals of that State. This right shall be exercised subject to detailed 
arrangements to be adopted before 31 December 1993 by the Council, acting 
unanimously on a proposal from the Commission and after consulting the European 
Parliament; these arrangements may provide for derogations where warranted by 
problems specific to a Member State. 
 
ARTICLE  8 c 
Every citizen of the Union shall, in the territory of a third country in which the Member 
State of which he is a national is not represented, be entitled to protection by the 
diplomatic or consular authorities of any Member State, on the same conditions as the 
nationals of that State. Before 31 December 1993, Member States shall establish the 
necessary rules among themselves and start the international negotiations required to 
secure this protection. 
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ARTICLE  8 d 
Every citizen of the Union shall have the right to petition the European Parliament in 
accordance with Article 138d. 
Every citizen of the Union may apply to the Ombudsman established in accordance with 
Article 138e. 
 
ARTICLE  8 e 
The Commission shall report to the European Parliament, to the Council and to the 
Economic and Social Committee before 31 December 1993 and then every three years 
on the application of the provisions of this Part. This report shall take account of the 
development of the Union.  
On this basis, and without prejudice to the other provisions of this Treaty, the Council, 
acting unanimously on a proposal from the Commission and after consulting the 
European Parliament, may adopt provisions to strengthen or to add to the rights laid 
down in this Part, which it shall recommend to the Member States for adoption in 
accordance with their respective constitutional requirements.’ 
 
 
D - Parts Two and Three shall be grouped under the following Title: 
 


‘PART THREE 
 


COMMUNITY POLICIES’ 
 
and in this Part: 
 
(10) The first sentence of Article 49 shall be replaced by the following: 
 
‘As soon as this Treaty enters into force, the Council shall, acting in accordance with 
the procedure referred to in Article 189b and after consulting the Economic and Social 
Committee, issue directives or make regulations setting out the measures required to 
bring about, by progressive stages, freedom of movement for workers, as defined in 
Article 48, in particular:’ 
 
(11) Article 54(2) shall be replaced by the following: 
 
‘2. In order to implement this general programme or, in the absence of such 
programme, in order to achieve a stage in attaining freedom of establishment as 
regards a particular activity, the Council, acting in accordance with the procedure 
referred to in Article 189b and after consulting the Economic and Social Committee, 
shall act by means of directives.’ 
 
(12) Article 56(2) shall be replaced by the following: 
 
‘2. Before the end of the transitional period, the Council shall, acting unanimously on 
a proposal from the Commission and after consulting the European Parliament, issue 
directives for the coordination of the abovementioned provisions laid down by law, 
regulation or administrative action. After the end of the second stage, however, the 
Council shall, acting in accordance with the procedure referred to in Article 189b, issue 
directives for the coordination of such provisions as, in each Member State, are a 
matter for regulation or administrative action.’ 
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(13) Article 57 shall be replaced by the following: 
 
‘ARTICLE  57 
1. In order to make it easier for persons to take up and pursue activities as self-
employed persons, the Council shall, acting in accordance with the procedure referred 
to in Article 189b, issue directives for the mutual recognition of diplomas, certificates 
and other evidence of formal qualifications. 
2. For the same purpose, the Council shall, before the end of the transitional period, 
issue directives for the co-ordination of the provisions laid down by law, regulation or 
administrative action in Member States concerning the taking up and pursuit of 
activities as self-employed persons. The Council, acting unanimously on a proposal 
from the Commission and after consulting the European Parliament, shall decide on 
directives the implementation of which involves in at least one Member State 
amendment of the existing principles laid down by law governing the professions with 
respect to training and conditions of access for natural persons. In other cases the 
Council shall act in accordance with the procedure referred to in Article 189b. 
3. In the case of the medical and allied and pharmaceutical professions, the 
progressive abolition of restrictions shall be dependent upon co-ordination of the 
conditions for their exercise in the various Member States.’ 
 
 
(14) The title of Chapter 4 shall be replaced by the following: 


 
‘CHAPTER 4 


Capital and payments’ 
 
(15) The following Articles shall be inserted: 
 
‘ARTICLE  73 a 
As from 1 January 1994, Articles 67 to 73 shall be replaced by Articles 73b, c, d, e, f 
and g. 
 
ARTICLE  73 b 
1. Within the framework of the provisions set out in this Chapter, all restrictions on 
the movement of capital between Member States and between Member States and third 
countries shall be prohibited. 
2. Within the framework of the provisions set out in this Chapter, all restrictions on 
payments between Member States and between Member States and third countries shall 
be prohibited. 
 
ARTICLE  73 c 
1. The provisions of Article 73b shall be without prejudice to the application to third 
countries of any restrictions which exist on 31 December 1993 under national or 
Community law adopted in respect of the movement of capital to or from third countries 
involving direct investment - including investment in real estate - establishment, the 
provision of financial services or the admission of securities to capital markets. 
2. Whilst endeavouring to achieve the objective of free movement of capital between 
Member States and third countries to the greatest extent possible and without prejudice 
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to the other Chapters of this Treaty, the Council may, acting by a qualified majority on 
a proposal from the Commission, adopt measures on the movement of capital to or from 
third countries involving direct investment - including investment in real estate - 
establishment, the provision of financial services or the admission of securities to 
capital markets. 
Unanimity shall be required for measures under this paragraph which constitute a step 
back in Community law as regards the liberalization of the movement of capital to or 
from third countries. 
 
ARTICLE  73 d 
1. The provisions of Article 73b shall be without prejudice to the right of Member 
States: 


(a) to apply the relevant provisions of their tax law which distinguish between 
tax-payers who are not in the same situation with regard to their place of 
residence or with regard to the place where their capital is invested; 


(b) to take all requisite measures to prevent infringements of national law and 
regulations, in particular in the field of taxation and the prudential 
supervision of financial institutions, or to lay down procedures for the 
declaration of capital movements for purposes of administrative or 
statistical information, or to take measures which are justified on grounds 
of public policy or public security. 


2. The provisions of this Chapter shall be without prejudice to the applicability of 
restrictions on the right of establishment which are compatible with this Treaty. 
3. The measures and procedures referred to in paragraphs 1 and 2 shall not 
constitute a means of arbitrary discrimination or a disguised restriction on the free 
movement of capital and payments as defined in Article 73b. 
 
ARTICLE  73 e 
By way of derogation from Article 73b, Member States which, on 31 December 1993, 
enjoy a derogation on the basis of existing Community law, shall be entitled to 
maintain, until 31 December 1995 at the latest, restrictions on movements of capital 
authorized by such derogations as exist on that date. 
 
ARTICLE  73 f 
Where, in exceptional circumstances, movements of capital to or from third countries 
cause, or threaten to cause, serious difficulties for the operation of economic and 
monetary union, the Council, acting by a qualified majority on a proposal from the 
Commission and after consulting the ECB, may take safeguard measures with regard to 
third countries for a period not exceeding six months if such measures are strictly 
necessary. 
 
ARTICLE  73 g 
1. If in the cases envisaged in Article 228a, action by the Community is deemed 
necessary, the Council may, in accordance with the procedure provided for in Article 
228a, take the necessary urgent measures on the movement of capital and on payments 
as regards the third countries concerned. 
2. Without prejudice to Article 224 and as long as the Council has not taken 
measures pursuant to paragraph 1, a Member State may, for serious political reasons 
and on grounds of urgency, take unilateral measures against a third country with 
regard to capital movements and payments. The Commission and the other Member 
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States shall be informed of such measures by the date of their entry into force at the 
latest. 
The Council may, acting by a qualified majority on a proposal from the Commission, 
decide that the Member State concerned shall amend or abolish such measures. The 
President of the Council shall inform the European Parliament of any such decision 
taken by the Council. 
 
ARTICLE  73 h 
Until 1 January 1994, the following provisions shall be applicable: 
(1) Each Member State undertakes to authorize, in the currency of the Member State 


in which the creditor or the beneficiary resides, any payments connected with the 
movement of goods, services or capital, and any transfers of capital and earnings, 
to the extent that the movement of goods, services, capital and persons between 
Member States has been liberalized pursuant to this Treaty. 


 The Member States declare their readiness to undertake the liberalization of 
payments beyond the extent provided in the preceding subparagraph, in so far as 
their economic situation in general and the state of their balance of payments in 
particular so permit. 


(2) In so far as movements of goods, services and capital are limited only by 
restrictions on payments connected therewith, these restrictions shall be 
progressively abolished by applying, mutatis mutandis, the provisions of this 
Chapter and the Chapters relating to the abolition of quantitative restrictions and 
to the liberalization of services. 


(3) Member States undertake not to introduce between themselves any new 
restrictions on transfers connected with the invisible transactions listed in Annex 
III to this Treaty. 


 The progressive abolition of existing restrictions shall be effected in accordance 
with the provisions of Articles 63 to 65, in so far as such abolition is not governed 
by the provisions contained in paragraphs 1 and 2 or by the other provisions of 
this Chapter.  


(4) If need be, Member States shall consult each other on the measures to be taken to 
enable the payments and transfers mentioned in this Article to be effected; such 
measures shall not prejudice the attainment of the objectives set out in this 
Treaty.’ 


 
 
(16) Article 75 shall be replaced by the following: 
 
‘ARTICLE  75 
1. For the purpose of implementing Article 74, and taking into account the 
distinctive features of transport, the Council shall, acting in accordance with the 
procedure referred to in Article 189c and after consulting the Economic and Social 
Committee, lay down: 


(a) common rules applicable to international transport to or from the territory 
of a Member State or passing across the territory of one or more Member 
States; 


(b) the conditions under which non-resident carriers may operate transport 
services within a Member State; 


(c) measures to improve transport safety; 
(d) any other appropriate provisions. 
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2. The provisions referred to in (a) and (b) of paragraph 1 shall be laid down during 
the transitional period. 
3. By way of derogation from the procedure provided for in paragraph 1, where the 
application of provisions concerning the principles of the regulatory system for 
transport would be liable to have a serious effect on the standard of living and on 
employment in certain areas and on the operation of transport facilities, they shall be 
laid down by the Council acting unanimously on a proposal from the Commission, after 
consulting the European Parliament and the Economic and Social Committee. 
In so doing, the Council shall take into account the need for adaptation to the economic 
development which will result from establishing the common market.’ 
 
 
(17) The title of Title I in Part Three shall be replaced by the following: 
 


‘TITLE  V 
COMMON RULES ON COMPETITION, TAXATION 


AND APPROXIMATION OF LAWS’ 
 
(18) In Article 92(3): 


- the following point shall be inserted: 
‘(d) aid to promote culture and heritage conservation where such aid does not affect 
trading conditions and competition in the Community to an extent that is contrary to the 
common interest.’ 
 
- the present point (d) shall become (e). 
 
 
(19) Article 94 shall be replaced by the following: 
 
‘ARTICLE  94 
The Council, acting by a qualified majority on a proposal from the Commission and 
after consulting the European Parliament, make any appropriate regulations for the 
application of Articles 92 and 93 and may in particular determine the conditions in 
which Article 93(3) shall apply and the categories of aid exempted from this procedure.’ 
 
 
(20) Article 99 shall be replaced by the following: 
 
‘ARTICLE  99 
The Council shall, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and the Economic and Social Committee, adopt 
provisions for the harmonization of legislation concerning turnover taxes, excise duties 
and other forms of indirect taxation to the extent that such harmonization is necessary 
to ensure the establishment and the functioning of the internal market within the time 
limit laid down in Article 7a.’ 
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(21) Article 100 shall be replaced by the following: 
 
‘ARTICLE  100 
The Council shall, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and the Economic and Social Committee, issue 
directives for the approximation of such laws, regulations or administrative provisions 
of the Member States as directly affect the establishment or functioning of the common 
market.’ 
 
 
(22) Article 100a(1) shall be replaced by the following: 
 
‘l. By way of derogation from Article 100 and save where otherwise provided in this 
Treaty, the following provisions shall apply for the achievement of the objectives set out 
in Article 7a.  The Council shall, acting in accordance with the procedure referred to in 
Article 189b and after consulting the Economic and Social Committee, adopt the 
measures for the approximation of the provisions laid down by law, regulation or 
administrative action in Member States which have as their object the establishment 
and functioning of the internal market.’ 
 
 
(23) The following Article shall be inserted: 
 
‘ARTICLE  100 c 
1. The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament, shall determine the third countries whose 
nationals must be in possession of a visa when crossing the external borders of the 
Member States. 
2. However, in the event of an emergency situation in a third country posing a threat 
of a sudden inflow of nationals from that country into the Community, the Council, 
acting by a qualified majority on a recommendation from the Commission, may 
introduce, for a period not exceeding six months, a visa requirement for nationals from 
the country in question. The visa requirement established under this paragraph may be 
extended in accordance with the procedure referred to in paragraph 1. 
3. From 1 January l996, the Council shall adopt the decisions referred to in 
paragraph 1 by a qualified majority. The Council shall, before that date, acting by a 
qualified majority on a proposal from the Commission and after consulting the 
European Parliament, adopt measures relating to a uniform format for visas. 
4. In the areas referred to in this Article, the Commission shall examine any request 
made by a Member State that it submit a proposal to the Council. 
5. This Article shall be without prejudice to the exercise of the responsibilities 
incumbent upon the Member States with regard to the maintenance of law and order 
and the safeguarding of internal security. 
6. This Article shall apply to other areas if so decided pursuant to Article K.9 of the 
provisions of the Treaty on European Union which relate to co-operation in the fields of 
justice and home affairs, subject to the voting conditions determined at the same time. 
7. The provisions of the conventions in force between the Member States governing 
areas covered by this Article shall remain in force until their content has been replaced 
by directives or measures adopted pursuant to this Article.’ 
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(24) The following Article shall be inserted: 
 
‘ARTICLE  100 d 
The Co-ordinating Committee consisting of senior officials set up by Article K.4 of the 
Treaty on European Union shall contribute, without prejudice to the provisions of 
Article 151, to the preparation of the proceedings of the Council in the fields referred to 
in Article 100c.’ 
 
 
(25) Title II, Chapters 1, 2 and 3 in Part Three shall be replaced by the following:  
 
 


 
‘TITLE   VI 


 
Economic and Monetary Policy 


 
CHAPTER   1 


 
ECONOMIC POLICY 


 
ARTICLE  102 a 
Member States shall conduct their economic policies with a view to contributing to the 
achievement of the objectives of the Community, as defined in Article 2, and in the 
context of the broad guidelines referred to in Article 103(2). The Member States and the 
Community shall act in accordance with the principle of an open market economy with 
free competition, favouring an efficient allocation of resources, and in compliance with 
the principles set out in Article 3a. 
 
ARTICLE  103 
1. Member States shall regard their economic policies as a matter of common 
concern and shall co-ordinate them within the Council, in accordance with the 
provisions of Article 102a. 
2. The Council shall, acting by a qualified majority on a recommendation from the 
Commission, formulate a draft for the broad guidelines of the economic policies of the 
Member States and of the Community, and shall report its findings to the European 
Council. 
The European Council shall, acting on the basis of the report from the Council, discuss 
a conclusion on the broad guidelines of the economic policies of the Member States and 
of the Community. 
On the basis of this conclusion, the Council shall, acting by a qualified majority, adopt 
a recommendation setting out these broad guidelines. The Council shall inform the 
European Parliament of its recommendation. 
3. In order to ensure closer co-ordination of economic policies and sustained 
convergence of the economic performances of the Member States, the Council shall, on 
the basis of reports submitted by the Commission, monitor economic developments in 
each of the Member States and in the Community as well as the consistency of economic 
policies with the broad guidelines referred to in paragraph 2, and regularly carry out 
an overall assessment. 
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For the purpose of this multilateral surveillance, Member States shall forward 
information to the Commission about important measures taken by them in the field of 
their economic policy and such other information as they deem necessary. 
4. Where it is established, under the procedure referred to in paragraph 3, that the 
economic policies of a Member State are not consistent with the broad guidelines 
referred to in paragraph 2 or that they risk jeopardizing the proper functioning of 
economic and monetary union, the Council may, acting by a qualified majority on a 
recommendation from the Commission, make the necessary recommendations to the 
Member State concerned. The Council may, acting by a qualified majority on a 
proposal from the Commission, decide to make its recommendations public. 
The President of the Council and the Commission shall report to the European 
Parliament on the results of multilateral surveillance. The President of the Council may 
be invited to appear before the competent Committee of the European Parliament if the 
Council has made its recommendations public. 
5. The Council, acting in accordance with the procedure referred to in Article 189c, 
may adopt detailed rules for the multilateral surveillance procedure referred to in 
paragraphs 3 and 4 of this Article. 
 
ARTICLE  103 a 
1. Without prejudice to any other procedures provided for in this Treaty, the Council 
may, acting unanimously on a proposal from the Commission, decide upon the 
measures appropriate to the economic situation, in particular if severe difficulties arise 
in the supply of certain products. 
2. Where a Member State is in difficulties or is seriously threatened with severe 
difficulties caused by exceptional occurrences beyond its control, the Council may, 
acting unanimously on a proposal from the Commission, grant, under certain 
conditions, Community financial assistance to the Member State concerned.  Where the 
severe difficulties are caused by natural disasters, the Council shall act by qualified 
majority. The President of the Council shall inform the European Parliament of the 
decision taken. 
 
ARTICLE  104 
1. Overdraft facilities or any other type of credit facility with the ECB or with the 
central banks of the Member States (hereinafter referred to as ‘national central banks’) 
in favour of Community institutions or bodies, central governments, regional, local or 
other public authorities, other bodies governed by public law, or public undertakings of 
Member States shall be prohibited, as shall the purchase directly from them by the ECB 
or national central banks of debt instruments. 
2. Paragraph 1 shall not apply to publicly-owned credit institutions which, in the 
context of the supply of reserves by central banks, shall be given the same treatment by 
national central banks and the ECB as private credit institutions. 
 
ARTICLE  104 a 
1. Any measure, not based on prudential considerations, establishing privileged 
access by Community institutions or bodies, central governments, regional, local or 
other public authorities, other bodies governed by public law, or public undertakings of 
Member States to financial institutions shall be prohibited. 
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2. The Council, acting in accordance with the procedure referred to in Article 189c, 
shall, before 1 January 1994, specify definitions for the application of the prohibition 
referred to in paragraph 1. 
 
ARTICLE  104 b 
1. The Community shall not be liable for or assume the commitments of central 
governments, regional, local or other public authorities, other bodies governed by 
public law, or public undertakings of any Member State, without prejudice to mutual 
financial guarantees for the joint execution of a specific project. A Member State shall 
not be liable for or assume the commitments of central governments, regional, local or 
other public authorities, other bodies governed by public law or public undertakings of 
another Member State, without prejudice to mutual financial guarantees for the joint 
execution of a specific project. 
2. If necessary, the Council, acting in accordance with the procedure referred to in 
Article 189c, may specify definitions for the application of the prohibitions referred to 
in Article 104 and in this Article. 
 
ARTICLE  104 c 
1. Member States shall avoid excessive government deficits. 
2. The Commission shall monitor the development of the budgetary situation and of 
the stock of government debt in the Member States with a view to identifying gross 
errors.  In particular it shall examine compliance with budgetary discipline on the basis 
of the following two criteria: 


(a) whether the ratio of the planned or actual government deficit to gross 
domestic product exceeds a reference value, unless: 
- either the ratio has declined substantially and continuously and 


reached a level that comes close to the reference value; 
- or, alternatively, the excess over the reference value is only 


exceptional and temporary and the ratio remains close to the 
reference value; 


(b) whether the ratio of government debt to gross domestic product exceeds a 
reference value, unless the ratio is sufficiently diminishing and approaching 
the reference value at a satisfactory pace. 


The reference values are specified in the Protocol on the excessive deficit procedure 
annexed to this Treaty. 
3. If a Member State does not fulfil the requirements under one or both of these 
criteria, the Commission shall prepare a report. The report of the Commission shall 
also take into account whether the government deficit exceeds government investment 
expenditure and take into account all other relevant factors, including the medium-term 
economic and budgetary position of the Member State. 
The Commission may also prepare a report if, notwithstanding the fulfilment of the 
requirements under the criteria, it is of the opinion that there is a risk of an excessive 
deficit in a Member State. 
4. The Committee provided for in Article 109c shall formulate an opinion on the 
report of the Commission. 
5. If the Commission considers that an excessive deficit in a Member State exists or 
may occur, the Commission shall address an opinion to the Council. 
6. The Council shall, acting by a qualified majority on a recommendation from the 
Commission, and having considered any observations which the Member State 
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concerned may wish to make, decide after an overall assessment whether an excessive 
deficit exists. 
7. Where the existence of an excessive deficit is decided according to paragraph 6, 
the Council shall make recommendations to the Member State concerned with a view to 
bringing that situation to an end within a given period.  Subject to the provisions of 
paragraph 8, these recommendations shall not be made public. 
8. Where it establishes that there has been no effective action in response to its 
recommendations within the period laid down, the Council may make its 
recommendations public. 
9. If a Member State persists in failing to put into practice the recommendations of 
the Council, the Council may decide to give notice to the Member State to take, within a 
specified time limit, measures for the deficit reduction which is judged necessary by the 
Council in order to remedy the situation. 
In such a case, the Council may request the Member State concerned to submit reports 
in accordance with a specific timetable in order to examine the adjustment efforts of 
that Member State. 
10. The rights to bring actions provided for in Articles 169 and 170 may not be 
exercised within the framework of paragraphs 1 to 9 of this Article. 
11. As long as a Member State fails to comply with a decision taken in accordance 
with paragraph 9, the Council may decide to apply or, as the case may be, intensify one 
or more of the following measures: 
- to require the Member State concerned to publish additional information, to be 


specified by the Council, before issuing bonds and securities; 
- to invite the European lnvestment Bank to reconsider its lending policy towards the 


Member State concerned; 
- to require the Member State concerned to make a non-interest-bearing deposit of 


an appropriate size with the Community until the excessive deficit has, in the view 
of the Council, been corrected; 


- to impose fines of an appropriate size. 
The President of the Council shall inform the European Parliament of the decisions 
taken. 
12. The Council shall abrogate some or all of its decisions referred to in paragraphs 
6 to 9 and 11 to the extent that the excessive deficit in the Member State concerned has, 
in the view of the Council, been corrected. If the Council has previously made public 
recommendations, it shall, as soon as the decision under paragraph 8 has been 
abrogated, make a public statement that an excessive deficit in the Member State 
concerned no longer exists. 
13. When taking the decisions referred to in paragraphs 7 to 9, 11 and 12, the 
Council shall act on a recommendation  from the Commission by a majority of two 
thirds of the votes of its members weighted in accordance with Article 148(2), excluding 
the votes of the representative of the Member State concerned. 
14. Further provisions relating to the implementation of the procedure described in 
this Article are set out in the Protocol on the excessive deficit procedure annexed to this 
Treaty. 
The Council shall, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and the ECB, adopt the appropriate provisions 
which shall then replace the said Protocol. 
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Subject to the other provisions of this paragraph the Council shall, before 1 January 
1994, acting by a qualified majority on a proposal from the Commission and after 
consulting the European Parliament, lay down detailed rules and definitions for the 
application of the provisions of the said Protocol. 


 
 


CHAPTER   2 
 


MONETARY POLICY 
 
ARTICLE  105 
1. The primary objective of the ESCB shall be to maintain price stability. Without 
prejudice to the objective of price stability, the ESCB shall support the general 
economic policies in the Community with a view to contributing to the achievement of 
the objectives of the Community as laid down in Article 2. The ESCB shall act in 
accordance with the principle of an open market economy with free competition, 
favouring an efficient allocation of resources, and in compliance with the principles set 
out in Article 3a. 
2. The basic tasks to be carried out through the ESCB shall be:  


- to define and implement the monetary policy of the Community; 
- to conduct foreign exchange operations consistent with the provisions of 


Article 109; 
- to hold and manage the official foreign reserves of the Member States; 
- to promote the smooth operation of payment systems. 


3. The third indent of paragraph 2 shall be without prejudice to the holding and 
management by the governments of Member States of foreign exchange working 
balances. 
4. The ECB shall be consulted: 


- on any proposed Community act in its fields of competence; 
- by national authorities regarding any draft legislative provision in its fields 


of competence, but within the limits and under the conditions set out by the 
Council in accordance with the procedure laid down in Article 106(6). 


The ECB may submit opinions to the appropriate Community institutions or bodies or to 
national authorities on matters in its fields of competence. 
5. The ESCB shall contribute to the smooth conduct of policies pursued by the 
competent authorities relating to the prudential supervision of credit institutions and the 
stability of the Financial system. 
6. The Council may, acting unanimously on a proposal from the Commission and 
after consulting the ECB and after receiving the assent of the European Parliament, 
confer upon the ECB specific tasks concerning policies relating to the prudential 
supervision of credit institutions and other financial institutions with the exception of 
insurance undertakings. 
 
ARTICLE  105 a 
1. The ECB shall have the exclusive right to authorize the issue of bank notes within 
the Community. The ECB and the national central banks may issue such notes. The 
bank notes issued by the ECB and the national central banks shall be the only such 
notes to have the status of legal tender within the Community. 
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2. Member States may issue coins subject to approval by the ECB of the volume of 
the issue. The Council may, acting in accordance with the procedure referred to in 
Article 189c and after consulting the ECB, adopt measures to harmonize the 
denominations and technical specifications of all coins intended for circulation to the 
extent necessary to permit their smooth circulation within the Community. 
 
ARTICLE  106 
1. The ESCB shall be composed of the ECB and of the national central banks. 
2. The ECB shall have legal personality. 
3. The ESCB shall be governed by the decision-making bodies of the ECB which 
shall be the Governing Council and the Executive Board. 
4. The  Statute of the ESCB is laid down in a Protocol annexed to this Treaty. 
5. Articles 5.1, 5.2, 5.3, 17, 18, 19.1, 22, 23, 24, 26, 32.2, 32.3, 32.4, 32.6, 33.1(a) 
and 36 of the Statute of the ESCB may be amended by the Council, acting either by a 
qualified majority on a recommendation from the ECB and after consulting the 
Commission or unanimously on a proposal from the Commission and after consulting 
the ECB.  In either case, the assent of the European Parliament shall be required. 
6. The Council, acting by a qualified majority either on a proposal from the 
Commission and after consulting the European Parliament and the ECB or on a 
recommendation from the ECB and after consulting the European Parliament and the 
Commission, shall adopt the provisions referred to in Articles 4, 5.4, 19.2, 20, 28.1, 
29.2, 30.4 and 34.3 of the Statute of the ESCB. 
 
ARTICLE  107 
When exercising the powers and carrying out the tasks and duties conferred upon them 
by this Treaty and the Statute of the ESCB, neither the ECB, nor a national central 
bank, nor any member of their decision-making bodies shall seek or take instructions 
from Community institutions or bodies, from any government of a Member State or from 
any other body. 
The Community institutions and bodies and the governments of the Member States 
undertake to respect this principle and not to seek to influence the members of the 
decision-making bodies of the ECB or of the national central banks in the performance 
of their tasks. 
 
ARTICLE  108 
Each Member State shall ensure, at the latest at the date of the establishment of the 
ESCB, that its national legislation including the statutes of its national central bank is 
compatible with this Treaty and the Statute of the ESCB. 
 
ARTICLE  108 a 
1. In order to carry out the tasks entrusted to the ESCB, the ECB shall, in 
accordance with the provisions of this Treaty and under the conditions laid down in the 
Statute of the ESCB: 
- make regulations to the extent necessary to implement the tasks defined in Article 


3.1, first indent, Articles 19.1, 22 and 25.2 of the Statute of the ESCB and in cases 
which shall be laid down in the acts of the Council referred to in Article 106(6); 


- take decisions necessary for carrying out the tasks entrusted to the ESCB under this 
Treaty and the Statute of the ESCB; 


- make recommendations and deliver opinions. 
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2. A regulation shall have general application.  It shall be binding in its entirety and 
directly applicable in all Member States. 
Recommendations and opinions shall have no binding force. 
A decision shall be binding in its entirety upon those to whom it is addressed. 
Articles 190 to 192 shall apply to regulations and decisions adopted by the ECB. The 
ECB may decide to publish its decisions, recommendations and opinions. 
3. Within the limits and under the conditions adopted by the Council under the 
procedure laid down in Article 106(6), the ECB shall be entitled to impose fines or 
periodic penalty payments on undertakings for failure to comply with obligations under 
its regulations and decisions. 
 
ARTICLE  109 
1. By way of derogation from Article 228, the Council may, acting unanimously on a 
recommendation from the ECB or from the Commission, and after consulting the ECB 
in an endeavour to reach a consensus consistent with the objective of price stability, 
after consulting the European Parliament, in accordance with the procedure in 
paragraph 3 for determining the arrangements, conclude formal agreements on an 
exchange rate system for the ECU in relation to non-Community currencies. The 
Council may, acting by a qualified majority on a recommendation from the ECB or 
from the Commission, and after consulting the ECB in an endeavour to reach a 
consensus consistent with the objective of price stability, adopt, adjust or abandon the 
central rates of the ECU within the exchange rate system. The President of the Council 
shall inform the European Parliament of the adoption, adjustment or abandonment of 
the ECU central rates. 
2. In the absence of an exchange rate system in relation to one or more non-
Community currencies as referred to in paragraph 1, the Council, acting by a qualified 
majority either on a recommendation from the Commission and after consulting the 
ECB or on a recommendation from the ECB, may formulate general orientations for 
exchange rate policy in relation to these currencies. These general orientations shall be 
without prejudice to the primary objective of the ESCB to maintain price stability. 
3. By way of derogation from Article 228, where agreements concerning monetary 
or foreign exchange regime matters need to be negotiated by the Community with one 
or more States or international organizations, the Council, acting by a qualified 
majority on a recommendation from the Commission and after consulting the ECB, 
shall decide the arrangements for the negotiation and for the conclusion of such 
agreements. These arrangements shall ensure that the Community expresses a single 
position. The Commission shall be fully associated with the negotiations. 
Agreements concluded in accordance with this paragraph shall be binding on the 
institutions of the Community, on the ECB and on Member States. 
4. Subject to paragraph 1, the Council shall, on a proposal from the Commission 
and after consulting the ECB, acting by a qualified majority decide on the position of 
the Community at international level as regards issues of particular relevance to 
economic and monetary union and, acting unanimously, decide its representation in 
compliance with the allocation of powers laid down in Articles 103 and 105. 
5. Without prejudice to Community competence and Community agreements as 
regards economic and monetary Union, Member States may negotiate in international 
bodies and conclude international agreements. 
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CHAPTER   3 
 


INSTITUTIONAL PROVISIONS 
 


ARTICLE  109 a 
1. The Governing Council of the ECB shall comprise the members of the Executive 
Board of the ECB and the Governors of the national central banks. 
2. (a) The Executive Board shall comprise the President, the Vice-President and 


four other members. 
 (b) The President, the Vice-President and the other members of the Executive 


Board shall be appointed from among persons of recognized standing and 
professional experience in monetary or banking matters by common accord 
of the Governments of the Member States at the level of Heads of State or of 
Government, on a recommendation from the Council, after it has consulted 
the European Parliament and the Governing Council of the ECB. 


Their term of office shall be eight years and shall not be renewable. 
Only nationals of Member States may be members of the Executive Board. 
 
ARTICLE  109 b 
l. The President of the Council and a member of the Commission may participate, 
without having the right to vote, in meetings of the Governing Council of the ECB. 
The President of the Council may submit a motion for deliberation to the Governing 
Council of the ECB. 
2. The President of the ECB shall be invited to participate in Council meetings when 
the Council is discussing matters relating to the objectives and tasks of the ESCB. 
3. The ECB shall address an annual report on the activities of the ESCB and on the 
monetary policy of both the previous and current year to the European Parliament, the 
Council and the Commission, and also to the European Council. The President of the 
ECB shall present this report to the Council and to the European Parliament, which 
may hold a general debate on that basis. 
The President of the ECB and the other members of the Executive Board may, at the 
request of the European Parliament or on their own initiative, be heard by the 
competent Committees of the European Parliament. 
 
ARTICLE  109 c 
1. In order to promote co-ordination of the policies of Member States to the full 
extent needed for the functioning of the internal market, a Monetary Committee with 
advisory status is hereby set up. 
It shall have the following tasks: 
- to keep under review the monetary and financial situation of the Member States and 


of the Community and the general payments system of the Member States and to 
report regularly thereon to the Council and to the Commission; 


- to deliver opinions at the request of the Council or of the Commission, or on its 
own initiative for submission to those institutions; 


- without prejudice to Article 151, to contribute to the preparation of the work of the 
Council referred to in Articles 73f, 73g, 103(2), (3), (4) and (5), 103a, 104a, 104b, 
104c, 109e(2), 109f(6), 109h, 109i, 109j(2) and 109k(1); 


- to examine, at least once a year, the situation regarding the movement of capital 
and the freedom of payments, as they result from the application of this Treaty and 
of measures adopted by the Council; the examination shall cover all measures 
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relating to capital movements and payments; the Committee shall report to the 
Commission and to the Council on the outcome of this examination. 


The Member States and the Commission shall each appoint two members of the 
Monetary Committee. 


2. At the start of the third stage, an Economic and Financial Committee shall be set 
up. The Monetary Committee provided for in paragraph 1 shall be dissolved. 
The Economic and Financial Committee shall have the following tasks: 
- to deliver opinions at the request of the Council or of the Commission, or on its 


own initiative for submission to those institutions; 
- to keep under review the economic and financial situation of the Member States 


and of the Community and to report regularly thereon to the Council and to the 
Commission, in particular on financial relations with third countries and 
international institutions; 


- without prejudice to Article 151, to contribute to the preparation of the work of the 
Council referred to in Articles 73f, 73g, 103(2), (3), (4) and (5), 103a, 104a, 104b, 
104c, 105(6), 105a(2), 106(5) and (6), 109, 109h, 109i(2) and (3), 109k(2), 109l(4) 
and (5), and to carry out other advisory and preparatory tasks assigned to it by the 
Council; 


- to examine, at least once a year, the situation regarding the movement of capital 
and the freedom of payments, as they result from the application of this Treaty and 
of measures adopted by the Council; the examination shall cover all measures 
relating to capital movements and payments; the Committee shall report to the 
Commission and to the Council on the outcome of this examination. 


The Member States, the Commission and the ECB shall each appoint no more than two 
members of the Committee. 
3. The Council shall, acting by a qualified majority on a proposal from the 
Commission and after consulting the ECB and the Committee referred to in this Article, 
lay down detailed provisions concerning the composition of the Economic and 
Financial Committee. The President of the Council shall inform the European 
Parliament of such a decision. 
4. In addition to the tasks set out in paragraph 2, if and as long as there are Member 
States with a derogation as referred to in Articles 109k and 109l, the Committee shall 
keep under review the monetary and financial situation and the general payments 
system of those Member States and report regularly thereon to the Council and to the 
Commission. 
 
ARTICLE  109 d 
For matters within the scope of Articles 103(4), 104c with the exception of paragraph 
14, 109, 109j, 109k and 109l(4) and (5), the Council or a Member State may request the 
Commission to make a recommendation or a proposal, as appropriate. The Commission 
shall examine this request and submit its conclusions to the Council without delay. 


 
 


CHAPTER   4 
 


TRANSITIONAL PROVISIONS 
 


ARTICLE  109 e 
1. The second stage for achieving economic and monetary union shall begin on 1 
January 1994. 
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2. Before that date 
(a) each Member State shall: 


- adopt, where necessary, appropriate measures to comply with the 
prohibitions laid down in Article 73b, without prejudice to Article 73e, 
and in Articles 104 and 104a(1); 


- adopt, if necessary, with a view to permitting the assessment provided 
for in sub-paragraph (b), multiannual programmes intended to ensure 
the lasting convergence necessary for the achievement of economic 
and monetary union, in particular with regard to price stability and 
sound public finances; 


(b) the Council shall, on the basis of a report from the Commission, assess the 
progress made with regard to economic and monetary convergence, in 
particular with regard to price stability and sound public finances, and the 
progress made with the implementation of Community law concerning the 
internal market. 


3. The provisions of Articles 104, 104a(1), 104b(1) and 104c with the exception of 
paragraphs 1, 9, 11 and 14 shall apply from the beginning of the second stage. 
The provisions of Articles 103a(2), 104c(1), (9) and (11), 105, 105a, 107, 109, 109a, 
109b and 109c(2) and (4) shall apply from the beginning of the third stage. 
4. In the second stage, Member States shall endeavour to avoid excessive 
government deficits. 
5. During the second stage, each Member State shall, as appropriate, start the 
process leading to the independence of its central bank, in accordance with Article 108. 
 
ARTICLE  109 f 
1. At the start of the second stage, a European Monetary lnstitute (hereinafter 
referred to as ‘EMI’) shall be established and take up its duties; it shall have legal 
personality and be directed and managed by a Council, consisting of a President and 
the Governors of the national central banks, one of whom shall be Vice-President. 
The President shall be appointed by common accord of the Governments of the Member 
States at the level of Heads of State or of Government, on a recommendation from, as 
the case may be, the Committee of Governors of the central banks of the Member States 
(hereinafter referred to as ‘Committee of Governors’) or the Council of the EMI, and 
after consulting the European Parliament and the Council. The President shall be 
selected from among persons of recognized standing and professional experience in 
monetary or banking matters. Only nationals of Member States may be President of the 
EMI. The Council of the EMI shall appoint the Vice-President. 
The Statute of the EMI is laid down in a Protocol annexed to this Treaty. 
The Committee of Governors shall be dissolved at the start of the second stage. 
2. The EMI shall: 


- strengthen co-operation between the national central banks; 
- strengthen the co-ordination of the monetary policies of the Member States, 


with the aim of ensuring price stability; 
- monitor the functioning of the European Monetary System; 
- hold consultations concerning issues falling within the competence of the 


national central banks and affecting the stability of financial institutions 
and markets; 


- take over the tasks of the European Monetary Co-operation Fund, which 
shall be dissolved; the modalities of dissolution are laid down in the Statute 
of the EMI; 
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- facilitate the use of the ECU and oversee its development, including the 
smooth functioning of the ECU clearing system. 


3. For the preparation of the third stage, the EMI shall: 
- prepare the instruments and the procedures necessary for carrying out a 


single monetary policy in the third stage; 
- promote the harmonization, where necessary, of the rules and practices 


governing the collection, compilation and distribution of statistics in the 
areas within its field of competence; 


- prepare the rules for operations to be undertaken by the national central 
banks within the framework of the ESCB; 


- promote the efficiency of cross-border payments; 
- supervise the technical preparation of ECU bank notes. 


At the latest by 31 December 1996, the EMI shall specify the regulatory, organizational 
and logistical framework necessary for the ESCB to perform its tasks in the third stage. 
This framework shall be submitted for decision to the ECB at the date of its 
establishment. 
4. The EMI, acting by a majority of two-thirds of the members of its Council, may: 


- formulate opinions or recommendations on the overall orientation of 
monetary policy and exchange rate policy as well as on related measures 
introduced in each Member State; 


- submit opinions or recommendations to Governments and to the Council on 
policies which might affect the internal or external monetary situation in the 
Community and, in particular, the functioning of the European Monetary 
System; 


- make recommendations to the monetary authorities of the Member States 
concerning the conduct of their monetary policy. 


5. The EMI, acting unanimously, may decide to publish its opinions and its 
recommendations. 
6. The EMI shall be consulted by the Council regarding any proposed Community 
act within its field of competence. 
Within the limits and under the conditions set out by the Council, acting by a qualified 
majority on a proposal from the Commission and after consulting the European 
Parliament and the EMI, the EMI shall be consulted by the authorities of the Member 
States on any draft legislative provision within its field of competence.  
7. The Council may, acting unanimously on a proposal from the Commission and 
after consulting the European Parliament and the EMI, confer upon the EMI other tasks 
for the preparation of the third stage. 
8. Where this Treaty provides for a consultative role for the ECB, references to the 
ECB shall be read as referring to the EMI before the establishment of the ECB. 
Where this Treaty provides for a consultative role for the EMI, references to the EMI 
shall be read, before 1 January 1994, as referring to the Committee of Governors. 
9. During the second stage, the term ‘ECB’ used in Articles 173, 175, 176, 177, 180 
and 215 shall be read as referring to the EMI. 
 
ARTICLE  109 g 
The currency composition of the ECU basket shall not be changed. 
From the start of the third stage, the value of the ECU shall be irrevocably fixed in 
accordance with Article 109l(4). 
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ARTICLE  109 h 
1. Where a Member State is in difficulties or is seriously threatened with difficulties 
as regards its balance of payments either as a result of an overall disequilibrium in its 
balance of payments, or as a result of the type of currency at its disposal, and where 
such difficulties are liable in particular to jeopardize the functioning of the common 
market or the progressive implementation of the common commercial policy, the 
Commission shall immediately investigate the position of the State in question and the 
action which, making use of all the means at its disposal, that State has taken or may 
take in accordance with the provisions of this Treaty. The Commission shall state what 
measures it recommends the State concerned to take. 
If the action taken by a Member State and the measures suggested by the Commission 
do not prove sufficient to overcome the difficulties which have arisen or which threaten, 
the Commission shall, after consulting the Committee referred to in Article 109c, 
recommend to the Council the granting of mutual assistance and appropriate methods 
therefor. 
The Commission shall keep the Council regularly informed of the situation and of how 
it is developing. 
2. The Council, acting by a qualified majority, shall grant such mutual assistance; it 
shall adopt directives or decisions laying down the conditions and details of such 
assistance, which may take such forms as: 


(a) a concerted approach to or within any other international organizations to 
which Member States may have recourse; 


(b) measures needed to avoid deflection of trade where the State which is in 
difficulties maintains or reintroduces quantitative restrictions against third 
countries; 


(c) the granting of limited credits by other Member States, subject to their 
agreement. 


3. If the mutual assistance recommended by the Commission is not granted by the 
Council or if the mutual assistance granted and the measures taken are insufficient, the 
Commission shall authorize the State which is in difficulties to take protective measures, 
the conditions and details of which the Commission shall determine. 
Such authorization may be revoked and such conditions and details may be changed by 
the Council acting by a qualified majority. 
4. Subject to Article 109k(6), this Article shall cease to apply from the beginning of 
the third stage. 
 
ARTICLE  109 i 
1. Where a sudden crisis in the balance of payments occurs and a decision within the 
meaning of Article 109h(2) is not immediately taken, the Member State concerned may, 
as a precaution, take the necessary protective measures. Such measures must cause the 
least possible disturbance in the functioning of the common market and must not be 
wider in scope than is strictly necessary to remedy the sudden difficulties which have 
arisen. 
2. The Commission and the other Member States shall be informed of such 
protective measures not later than when they enter into force. The Commission may 
recommend to the Council the granting of mutual assistance under Article 109h. 
3. After the Commission has delivered an opinion and the Committee referred to in 
Article 109c has been consulted, the Council may, acting by a qualified majority, decide 
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that the State concerned shall amend, suspend or abolish the protective measures 
referred to above. 
4. Subject to Article 109k(6), this Article shall cease to apply from the beginning of 
the third stage. 
 
ARTICLE  109 j 
1. The Commission and the EMI shall report to the Council on the progress made in 
the fulfilment by the Member States of their obligations regarding the achievement of 
economic and monetary union. These reports shall include an examination of the 
compatibility between each Member State’s national legislation, including the statutes 
of its national central bank, and Articles 107 and 108 of this Treaty and the Statute of 
the ESCB. The reports shall also examine the achievement of a high degree of 
sustainable convergence by reference to the fulfilment by each Member State of the 
following criteria: 
- the achievement of a high degree of price stability; this will be apparent from a rate 


of inflation which is close to that of, at most, the three best performing Member 
States in terms of price stability; 


- the sustainability of the government financial position; this will be apparent from 
having achieved a government budgetary position without a deficit that is excessive 
as determined in accordance with Article 104c(6); 


- the observance of the normal fluctuation margins provided for by the Exchange 
Rate Mechanism of the European Monetary System, for at least two years, without 
devaluing against the currency of any other Member State; 


- the durability of convergence achieved by the Member State and of its participation 
in the Exchange Rate Mechanism of the European Monetary System being reflected 
in the long-term interest rate levels. 


The four criteria mentioned in this paragraph and the relevant periods over which they 
are to be respected are developed further in a Protocol annexed to this Treaty. The 
reports of the Commission and the EMI shall also take account of the development of 
the ECU, the results of the integration of markets, the situation and development of the 
balances of payments on current account and an examination of the development of unit 
labour costs and other price indices. 
2. On the basis of these reports, the Council, acting by a qualified majority on a 
recommendation from the Commission, shall assess: 
- for each Member State, whether it fulfils the necessary conditions for the adoption 


of a single currency; 
- whether a majority of the Member States fulfil the necessary conditions for the 


adoption of a single currency, 
and recommend its findings to the Council, meeting in the composition of the Heads of 
State or of Government. The European Parliament shall be consulted and forward its 
opinion to the Council, meeting in the composition of the Heads of State or of 
Government. 
3. Taking due account of the reports referred to in paragraph 1 and the opinion of 
the European Parliament referred to in paragraph 2, the Council, meeting in the 
composition of Heads of State or of Government, shall, acting by a qualified majority, 
not later than 31 December 1996: 
- decide, on the basis of the recommendations of the Council referred to in 


paragraph 2, whether a majority of the Member States fulfil the necessary 
conditions for the adoption of a single currency; 


- decide whether it is appropriate for the Community to enter the third stage, 
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and if so 
- set the date for the beginning of the third stage. 
4. If by the end of 1997 the date for the beginning of the third stage has not been set, 
the third stage shall start on 1 January 1999. Before 1 July 1998, the Council, meeting 
in the composition of Heads of State or of Government, after a repetition of the 
procedure provided for in paragraphs 1 and 2, with the exception of the second indent 
of paragraph 2, taking into account the reports referred to in paragraph 1 and the 
opinion of the European Parliament, shall, acting by a qualified majority and on the 
basis of the recommendations of the Council referred to in paragraph 2, confirm which 
Member States fulfil the necessary conditions for the adoption of a single currency. 
 
ARTICLE  109 k 
1. If the decision has been taken to set the date in accordance with Article 109j(3), 
the Council shall, on the basis of its recommendations referred to in Article 109j(2), 
acting by a qualified majority on a recommendation from the Commission, decide 
whether any, and if so which, Member States shall have a derogation as defined in 
paragraph 3 of this Article.  Such Member States shall in this Treaty be referred to as 
‘Member States with a derogation’. 
If the Council has confirmed which Member States fulfil the necessary conditions for the 
adoption of a single currency, in accordance with Article 109j(4), those Member States 
which do not fulfil the conditions shall have a derogation as defined in paragraph 3 of 
this Article. Such Member States shall in this Treaty be referred to as ‘Member States 
with a derogation’. 
2. At least once every two years, or at the request of a Member State with a 
derogation, the Commission and the ECB shall report to the Council in accordance 
with the procedure laid down in Article 109j(1). After consulting the European 
Parliament and after discussion in the Council, meeting in the composition of the Heads 
of State or of Government, the Council shall, acting by a qualified majority on a 
proposal from the Commission, decide which Member States with a derogation fulfil the 
necessary conditions on the basis of the criteria set out in Article 109j(1), and abrogate 
the derogations of the Member States concerned. 
3. A derogation referred to in paragraph 1 shall entail that the following Articles do 
not apply to the Member State concerned: Articles 104c(9) and (11), 105(1), (2), (3) 
and (5), 105a, 108a, 109, and 109a(2)(b). The exclusion of such a Member State and its 
national central bank from rights and obligations within the ESCB is laid down in 
Chapter IX of the Statute of the ESCB. 
4. In Articles 105(1), (2) and (3), 105a, 108a, 109 and 109a(2)(b), ‘Member States’ 
shall be read as ‘Member States without a derogation’. 
5. The voting rights of Member States with a derogation shall be suspended for the 
Council decisions referred to in the Articles of this Treaty mentioned in paragraph 3. In 
that case, by way of derogation from Articles 148 and 189a(1), a qualified majority 
shall be defined as two thirds of the votes of the representatives of the Member States 
without a derogation weighted in accordance with Article 148(2), and unanimity of 
those Member States shall be required for an act requiring unanimity. 
6. Articles 109h and 109i shall continue to apply to a Member State with a 
derogation. 
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ARTICLE 109 l 
1. Immediately after the decision on the date for the beginning of the third stage has 
been taken in accordance with Article 109j(3), or, as the case may be, immediately after 
1 July 1998: 
- the Council shall adopt the provisions referred to in Article 106(6); 
- the governments of the Member States without a derogation shall appoint, in 


accordance with the procedure set out in Article 50 of the Statute of the ESCB, the 
President, the Vice-President and the other members of the Executive Board of the 
ECB. If there are Member States with a derogation, the number of members of the 
Executive Board may be smaller than provided for in Article 11.1 of the Statute of 
the ESCB, but in no circumstances shall it be less than four. 


As soon as the Executive Board is appointed, the ESCB and the ECB shall be 
established and shall prepare for their full operation as described in this Treaty and the 
Statute of the ESCB. The full exercise of their powers shall start from the first day of the 
third stage. 
2. As soon as the ECB is established, it shall, if necessary, take over the tasks of the 
EMI. The EMI shall go into liquidation upon the establishment of the ECB; the 
modalities of liquidation are laid down in the Statute of the EMI. 
3. If and as long as there are Member States with a derogation, and without 
prejudice to Article 106(3) of this Treaty, the General Council of the ECB referred to in 
Article 45 of the Statute of the ESCB shall be constituted as a third decision-making 
body of the ECB. 
4. At the starting date of the third stage, the Council shall, acting with the unanimity 
of the Member States without a derogation, on a proposal from the Commission and 
after consulting the ECB, adopt the conversion rates at which their currencies shall be 
irrevocably fixed and at which irrevocably fixed rate the ECU shall be substituted for 
these currencies, and the ECU will become a currency in its own right. This measure 
shall by itself not modify the external value of the ECU. The Council shall, acting 
according to the same procedure, also take the other measures necessary for the rapid 
introduction of the ECU as the single currency of those Member States. 
5. If it is decided, according to the procedure set out in Article 109k(2), to abrogate 
a derogation, the Council shall, acting with the unanimity of the Member States without 
a derogation and the Member State concerned, on a proposal from the Commission and 
after consulting the ECB, adopt the rate at which the ECU shall be substituted for the 
currency of the Member State concerned, and take the other measures necessary for the 
introduction of the ECU as the single currency in the Member State concerned. 
 
ARTICLE  109 m 
1. Until the beginning of the third stage, each Member State shall treat its exchange 
rate policy as a matter of common interest. In so doing, Member States shall take 
account of the experience acquired in co-operation within the framework of the 
European Monetary System (EMS) and in developing the ECU, and shall respect 
existing powers in this field. 
2. From the beginning of the third stage and for as long as a Member State has a 
derogation, paragraph 1 shall apply by analogy to the exchange rate policy of that 
Member State. 
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(26) In Title II of Part Three, the title of Chapter 4 shall be replaced by the following: 
 


‘TITLE VII 
 


COMMON COMMERCIAL POLICY’ 
 
 
(27) Article 111 shall be repealed. 
 
 
(28) Article 113 shall be replaced by the following: 
 
‘ARTICLE  113 
1. The common commercial policy shall be based on uniform principles, particularly 
in regard to changes in tariff rates, the conclusion of tariff and trade agreements, the 
achievement of uniformity in measures of liberalization, export policy and measures to 
protect trade such as those to be taken in the event of dumping or subsidies. 
2. The Commission shall submit proposals to the Council for implementing the 
common commercial policy. 
3. Where agreements with one or more States or international organizations need to 
be negotiated, the Commission shall make recommendations to the Council, which shall 
authorize the Commission to open the necessary negotiations. 
The Commission shall conduct these negotiations in consultation with a special 
committee appointed by the Council to assist the Commission in this task and within the 
framework of such directives as the Council may issue to it. 
The relevant provisions of Article 228 shall apply. 
4. In exercising the powers conferred upon it by this Article, the Council shall act by 
a qualified majority.’ 
 
 
(29) Article 114 shall be repealed. 
 
 
(30) Article 115 shall be replaced by the following: 
 
‘ARTICLE  115 
In order to ensure that the execution of measures of commercial policy taken in 
accordance with this Treaty by any Member State is not obstructed by deflection of 
trade, or where differences between such measures lead to economic difficulties in one 
or more Member States, the Commission shall recommend the methods for the requisite 
co-operation between Member States. Failing this, the Commission may authorize 
Member States to take the necessary protective measures, the conditions and details of 
which it shall determine. 
In case of urgency, Member States shall request authorization to take the necessary 
measures themselves from the Commission, which shall take a decision as soon as 
possible; the Member States concerned shall then notify the measures to the other 
Member States. The Commission may decide at any time that the Member States 
concerned shall amend or abolish the measures in question. 
In the selection of such measures, priority shall be given to those which cause the least 
disturbance to the functioning of the common market.’ 
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(31) Article 116 shall be repealed. 
 
 
(32) In Part Three, the title of Title III shall be replaced by the following: 
 


‘TITLE  VIII 
 


SOCIAL POLICY, EDUCATION, VOCATIONAL TRAINING AND YOUTH’ 
 
 
(33) The first subparagraph of Article 118a(2) shall be replaced by the following: 
 
‘2. In order to help achieve the objective laid down in the first paragraph, the Council, 
acting in accordance with the procedure referred to in Article 189c and after consulting 
the Economic and Social Committee, shall adopt by means of directives, minimum 
requirements for gradual implementation, having regard to the conditions and technical 
rules obtaining in each of the Member States.’ 
 
 
(34) Article 123 shall be replaced by the following: 
 
‘ARTICLE  123 
In order to improve employment opportunities for workers in the internal market and to 
contribute thereby to raising the standard of living, a European Social Fund is hereby 
established in accordance with the provisions set out below; it shall aim to render the 
employment of workers easier and to increase their geographical and occupational 
mobility within the Community, and to facilitate their adaptation to industrial changes 
and to changes in production systems, in particular through vocational training and 
retraining.’ 
 
 
(35) Article 125 shall be replaced by the following: 
 
‘ARTICLE  125 
The Council, acting in accordance with the procedure referred to in Article 189c and 
after consulting the Economic and Social Committee, shall adopt implementing 
decisions relating to the European Social Fund.’ 
 
 
(36) Articles 126, 127 and 128 shall be replaced by the following: 
 


‘CHAPTER   3 
 


EDUCATION, VOCATIONAL TRAINING AND YOUTH 
 


ARTICLE  126 
1. The Community shall contribute to the development of quality education by 
encouraging co-operation between Member States and, if necessary, by supporting and 
supplementing their action, while fully respecting the responsibility of the Member 
States for the content of teaching and the organization of education systems and their 
cultural and linguistic diversity.  
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2. Community action shall be aimed at:  
- developing the European dimension in education, particularly through the 


teaching and dissemination of the languages of the Member States; 
- encouraging mobility of students and teachers, inter alia by encouraging the 


academic recognition of diplomas and periods of study; 
- promoting co-operation between educational establishments; 
- developing exchanges of information and experience on issues common to 


the education systems of the Member States; 
- encouraging the development of youth exchanges and of exchanges of socio-


educational instructors; 
- encouraging the development of distance education. 


3. The Community and the Member States shall foster co-operation with third 
countries and the competent international organizations in the field of education, in 
particular the Council of Europe. 
4. In order to contribute to the achievement of the objectives referred to in this 
Article, the Council: 


- acting in accordance with the procedure referred to in Article 189b, after 
consulting the Economic and Social Committee and the Committee of the 
Regions, shall adopt incentive measures, excluding any harmonization of 
the laws and regulations of the Member States; 


- acting by a qualified majority on a proposal from the Commission, shall 
adopt recommendations. 


 
ARTICLE  127 
1. The Community shall implement a vocational training policy which shall support 
and supplement the action of the Member States, while fully respecting the 
responsibility of the Member States for the content and organization of vocational 
training.  
2. Community action shall aim to: 


- facilitate adaptation to industrial changes, in particular through vocational 
training and retraining;  


- improve initial and continuing vocational training in order to facilitate 
vocational integration and reintegration into the labour market; 


- facilitate access to vocational training and encourage mobility of 
instructors and trainees and particularly young people; 


- stimulate co-operation on training between educational or training 
establishments and firms; 


- develop exchanges of information and experience on issues common to the 
training systems of the Member States. 


3. The Community and the Member States shall foster co-operation with third 
countries and the competent international organizations in the sphere of vocational 
training. 
4. The Council, acting in accordance with the procedure referred to in Article 189c 
and after consulting the Economic and Social Committee, shall adopt measures to 
contribute to the achievement of the objectives referred to in this Article, excluding any 
harmonization of the laws and regulations of the Member States.’ 
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(37) The following shall be inserted: 
 
 


‘TITLE   IX 
 


CULTURE 
 
ARTICLE  128 
1. The Community shall contribute to the flowering of the cultures of the Member 
States, while respecting their national and regional diversity and at the same time 
bringing the common cultural heritage to the fore. 
2. Action by the Community shall be aimed at encouraging co-operation between 
Member States and, if necessary, supporting and supplementing their action in the 
following areas: 


- improvement of the knowledge and dissemination of the culture and history 
of the European peoples; 


- conservation and safeguarding of cultural heritage of European 
significance; 


- non-commercial cultural exchanges; 
- artistic and literary creation, including in the audio-visual sector. 


3. The Community and the Member States shall foster co-operation with third 
countries and the competent international organizations in the sphere of culture, in 
particular the Council of Europe. 
4. The Community shall take cultural aspects into account in its action under other 
provisions of this Treaty. 
5. In order to contribute to the achievement of the objectives referred to in this 
Article, the Council: 


- acting in accordance with the procedure referred to in Article 189b and 
after consulting the Committee of the Regions, shall adopt incentive 
measures, excluding any harmonization of the laws and regulations of the 
Member States. The Council shall act unanimously throughout the 
procedures referred to in Article 189b; 


- acting unanimously on a proposal from the Commission, shall adopt 
recommendations.’ 


 
 
(38) Titles IV, V, VI and VII shall be replaced by the following: 
 


‘TITLE   X 
 


PUBLIC HEALTH 
 
ARTICLE  129 
1. The Community shall contribute towards ensuring a high level of human health 
protection by encouraging co-operation between the Member States and, if necessary, 
lending support to their action. 
Community action shall be directed towards the prevention of diseases, in particular the 
major health scourges, including drug dependence, by promoting research into their 
causes and their transmission, as well as health information and education. 
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Health protection requirements shall form a constituent part of the Community’s other 
policies. 
2. Member States shall, in liaison with the Commission, co-ordinate among 
themselves their policies and programmes in the areas referred to in paragraph 1. The 
Commission may, in close contact with the Member States, take any useful initiative to 
promote such co-ordination. 
3. The Community and the Member States shall foster co-operation with third 
countries and the competent international organizations in the sphere of public health. 
4. In order to contribute to the achievement of the objectives referred to in this 
Article, the Council:  


- acting in accordance with the procedure referred to in Article 189b, after 
consulting the Economic and Social Committee and the Committee of the 
Regions, shall adopt incentive measures, excluding any harmonization of 
the laws and regulations of the Member States; 


- acting by a qualified majority on a proposal from the Commission, shall 
adopt recommendations. 


 
 


TITLE   XI 
 


CONSUMER PROTECTION 
 


ARTICLE  129 a 
1. The Community shall contribute to the attainment of a high level of consumer 
protection through: 
(a) measures adopted pursuant to Article 100a in the context of the completion of the 


internal market; 
(b) specific action which supports and supplements the policy pursued by the Member 


States to protect the health, safety and economic interests of consumers and to 
provide adequate information to consumers. 


2. The Council, acting in accordance with the procedure referred to in Article 189b 
and after consulting the Economic and Social Committee, shall adopt the specific action 
referred to in paragraph 1(b). 
3. Action adopted pursuant to paragraph 2 shall not prevent any Member State from 
maintaining or introducing more stringent protective measures. Such measures must be 
compatible with this Treaty. The Commission shall be notified of them. 


 
 


TITLE   XII 
 


TRANS-EUROPEAN NETWORKS 
 


ARTICLE  129 b 
1. To help achieve the objectives referred to in Articles 7a and 130a and to enable 
citizens of the Union, economic operators and regional and local communities to derive 
full benefit from the setting up of an area without internal frontiers, the Community 
shall contribute to the establishment and development of trans-European networks in 
the areas of transport, telecommunications and energy infrastructures. 
2. Within the framework of a system of open and competitive markets, action by the 
Community shall aim at promoting the interconnection and inter-operability of national 
networks as well as access to such networks. It shall take account in particular of the 
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need to link island, landlocked and peripheral regions with the central regions of the 
Community. 
 
ARTICLE  129 c 
1. In order to achieve the objectives referred to in Article 129b, the Community: 


- shall establish a series of guidelines covering the objectives, priorities and 
broad lines of measures envisaged in the sphere of trans-European 
networks; these guidelines shall identify projects of common interest; 


- shall implement any measures that may prove necessary to ensure the inter-
operability of the networks, in particular in the field of technical 
standardization; 


- may support the financial efforts made by the Member States for projects of 
common interest financed by Member States, which are identified in the 
framework of the guidelines referred to in the First indent, particularly 
through feasibility studies, loan guarantees or interest rate subsidies; the 
Community may also contribute, through the Cohesion Fund to be set up no 
later than 31 December 1993 pursuant to Article 130d, to the financing of 
specific projects in Member States in the area of transport infrastructure. 


The Community’s activities shall take into account the potential economic viability of 
the projects. 
2. Member States shall, in liaison with the Commission, co-ordinate among 
themselves the policies pursued at national level which may have a significant impact 
on the achievement of the objectives referred to in Article 129c. The Commission may, 
in close co-operation with the Member States, take any useful initiative to promote such 
co-ordination. 
3. The Community may decide to co-operate with third countries to promote projects 
of mutual interest and to ensure the inter-operability of networks. 
 
ARTICLE  129 d 
The guidelines referred to in Article 129c(1) shall be adopted by the Council, acting in 
accordance with the procedure referred to in Article 189b and after consulting the 
Economic and Social Committee and the Committee of the Regions. 
Guidelines and projects of common interest which relate to the territory of a Member 
State shall require the approval of the Member State concerned. 
The Council, acting in accordance with the procedure referred to in Article 189c and 
after consulting the Economic and Social Committee and the Committee of the Regions, 
shall adopt the other measures provided for in Article 129c(1). 


 
 


TITLE   XIII 
 


INDUSTRY 
 


ARTICLE 130 
1. The Community and the Member States shall ensure that the conditions necessary 
for the competitiveness of the Community’s industry exist. 
For that purpose, in accordance with a system of open and competitive markets, their 
action shall be aimed at: 


- speeding up the adjustment of industry to structural changes; 
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- encouraging an environment favourable to initiative and to the development 
of undertakings throughout the Community, particularly small and medium-
sized undertakings; 


- encouraging an environment favourable to co-operation between 
undertakings; 


- fostering better exploitation of the industrial potential of policies of 
innovation, research and technological development. 


2. The Member States shall consult each other in liaison with the Commission and, 
where necessary, shall co-ordinate their action. The Commission may take any useful 
initiative to promote such co-ordination. 
3. The Community shall contribute to the achievement of the objectives set out in 
paragraph 1 through the policies and activities it pursues under other provisions of this 
Treaty. The Council, acting unanimously on a proposal from the Commission, after 
consulting the European Parliament and the Economic and Social Committee, may 
decide on specific measures in support of action taken in the Member States to achieve 
the objectives set out in paragraph 1. 
This Title shall not provide a basis for the introduction by the Community of any 
measure which could lead to a distortion of competition. 


 
 


TITLE   XIV 
 


ECONOMIC AND SOCIAL COHESION 
 


ARTICLE  130 a 
In order to promote its overall harmonious development, the Community shall develop 
and pursue its actions leading to the strengthening of its economic and social cohesion. 
In particular, the Community shall aim at reducing disparities between the levels of 
development of the various regions and the backwardness of the least-favoured regions, 
including rural areas. 
 
ARTICLE  130 b 
Member States shall conduct their economic policies and shall co-ordinate them in such 
a way as, in addition, to attain the objectives set out in Article 130a. The formulation 
and implementation of the Community’s policies and actions and the implementation of 
the internal market shall take into account the objectives set out in Article 130a and 
shall contribute to their achievement. The Community shall also support the 
achievement of these objectives by the action it takes through the structural Funds 
(European Agricultural Guidance and Guarantee Fund, Guidance Section; European 
Social Fund; European Regional Development Fund), the European Investment Bank 
and the other existing financial instruments. 
The Commission shall submit a report to the European Parliament, the Council, the 
Economic and Social Committee and the Committee of the Regions every three years on 
the progress made towards achieving economic and social cohesion and on the manner 
in which the various means provided for in this Article have contributed to it.  This 
report shall, if necessary, be accompanied by appropriate proposals. 
If specific actions prove necessary outside the Funds and without prejudice to the 
measures decided upon within the framework of the other Community policies, such 
actions may be adopted by the Council acting unanimously on a proposal from the 
Commission and after consulting the European Parliament, the Economic and Social 
Committee and the Committee of the Regions. 
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ARTICLE  130 c 
The European Regional Development Fund is intended to help to redress the main 
regional imbalances in the Community through participation in the development and 
structural adjustment of regions whose development is lagging behind and in the 
conversion of declining industrial regions. 
 
ARTICLE  130 d 
Without prejudice to Article 130e, the Council, acting unanimously on a proposal from 
the Commission and after obtaining the assent of the European Parliament and 
consulting the Economic and Social Committee and the Committee of the Regions, shall 
define the tasks, priority objectives and the organization of the Structural Funds, which 
may involve grouping the Funds.  The Council, acting by the same procedure, shall also 
define the general rules applicable to them and the provisions necessary to ensure their 
effectiveness and the co-ordination of the Funds with one another and with the other 
existing financial instruments. 
The Council, acting in accordance with the same procedure, shall before 31 December 
1993 set up a Cohesion Fund to provide a financial contribution to projects in the fields 
of environment and trans-European networks in the area of transport infrastructure. 
 
ARTICLE  130 e 
Implementing decisions relating to the European Regional Development Fund shall be 
taken by the Council, acting in accordance with the procedure referred to in Article 
189c and after consulting the Economic and Social Committee and the Committee of the 
Regions. 
With regard to the European Agricultural Guidance and Guarantee Fund, Guidance 
Section, and the European Social Fund, Articles 43 and 125 respectively shall continue 
to apply. 


 
 


TITLE   XV 
 


RESEARCH AND TECHNOLOGICAL DEVELOPMENT 
 


ARTICLE  130 f 
1. The Community shall have the objective of strengthening the scientific and 
technological bases of Community industry and encouraging it to become more 
competitive at international level, while promoting all the research activities deemed 
necessary by virtue of other Chapters of this Treaty. 
2. For this purpose the Community shall, throughout the Community, encourage 
undertakings, including small and medium-sized undertakings, research centres and 
universities in their research and technological development activities of high quality; it 
shall support their efforts to co-operate with one another, aiming, notably, at enabling 
undertakings to exploit the internal market potential to the full, in particular through 
the opening up of national public contracts, the definition of common standards and the 
removal of legal and fiscal obstacles to that co-operation. 
3. All Community activities under this Treaty in the area of research and 
technological development, including demonstration projects, shall be decided on and 
implemented in accordance with the provisions of this Title. 
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ARTICLE  130 g 
In pursuing these objectives, the Community shall carry out the following activities, 
complementing the activities carried out in the Member States: 
(a) implementation of research, technological development and demonstration 


programmes, by promoting co-operation with and between undertakings, research 
centres and universities; 


(b) promotion of co-operation in the field of Community research, technological 
development and demonstration with third countries and international 
organizations; 


(c) dissemination and optimization of the results of activities in Community research, 
technological development and demonstration; 


(d) stimulation of the training and mobility of researchers in the Community. 
 
ARTICLE  130 h 
1. The Community and the Member States shall co-ordinate their research and 
technological development activities so as to ensure that national policies and 
community policy are mutually consistent.  
2. In close co-operation with the Member States, the Commission may take any 
useful initiative to promote the co-ordination referred to in paragraph 1. 
 
ARTICLE 130 i 
1. A multiannual framework programme, setting out all the activities of the 
Community, shall be adopted by the Council, acting in accordance with the procedure 
referred to in Article 189b after consulting the Economic and Social Committee.  The 
Council shall act unanimously throughout the procedures referred to in Article 189b. 
The framework programme shall: 
- establish the scientific and technological objectives to be achieved by the 


activities provided for in Article 130g and fix the relevant priorities; 
- indicate the broad lines of such activities; 
- fix the maximum overall amount and the detailed rules for Community financial 


participation in the framework programme and the respective shares in each of 
the activities provided for. 


2. The framework programme shall be adapted or supplemented as the situation 
changes. 
3. The framework programme shall be implemented through specific programmes 
developed within each activity. Each specific programme shall define the detailed rules 
for implementing it, fix its duration and provide for the means deemed necessary. The 
sum of the amounts deemed necessary, fixed in the specific programmes, may not 
exceed the overall maximum amount fixed for the framework programme and each 
activity.  
4. The Council, acting by a qualified majority on a proposal from the Commission 
and after consulting the European Parliament and the Economic and Social Committee, 
shall adopt the specific programmes. 
 
ARTICLE  130 j 
For the implementation of the multi-annual framework programme the Council shall: 
- determine the rules for the participation of undertakings, research centres and 
universities; 
- lay down the rules governing the dissemination of research results. 
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ARTICLE  130 k 
In implementing the multi-annual framework programme, supplementary programmes 
may be decided on involving the participation of certain Member States only, which 
shall finance them subject to possible Community participation. 
The Council shall adopt the rules applicable to supplementary programmes, 
particularly as regards the dissemination of knowledge and access by other Member 
States. 
 
ARTICLE  130 l 
In implementing the multi-annual framework programme the Community may make 
provision, in agreement with the Member States concerned, for participation in 
research and development programmes undertaken by several Member States, including 
participation in the structures created for the execution of those programmes. 
 
ARTICLE  130 m 
In implementing the multi-annual framework programme the Community may make 
provision for co-operation in Community research, technological development and 
demonstration with third countries or international organizations. 
The detailed arrangements for such co-operation may be the subject of agreements 
between the Community and the third parties concerned, which shall be negotiated and 
concluded in accordance with Article 228. 
 
ARTICLE  130 n 
The Community may set up joint undertakings or any other structure necessary for the 
efficient execution of Community research, technological development and 
demonstration programmes. 
 
ARTICLE  130 o 
The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and the Economic and Social Committee, shall 
adopt the provisions referred to in Article 130n. 
The Council, acting in accordance with the procedure referred to in Article 189c and 
after consulting the Economic and Social Committee, shall adopt the provisions 
referred to in Articles 130j to l. Adoption of the supplementary programmes shall 
require the agreement of the Member States concerned. 
 
ARTICLE  130 p 
At the beginning of each year the Commission shall send a report to the European 
Parliament and the Council. The report shall include information on research and 
technological development activities and the dissemination of results during the 
previous year, and the work programme for the current year. 


 
 


TITLE   XVI 
 


ENVIRONMENT 
 
ARTICLE  130 r 
1. Community policy on the environment shall contribute to pursuit of the following 
objectives: 
- preserving, protecting and improving the quality of the environment; 
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- protecting human health; 
- prudent and rational utilization of natural resources; 
- promoting measures at international level to deal with regional or world-wide 
environmental problems. 
2. Community policy on the environment shall aim at a high level of protection 
taking into account the diversity of situations in the various regions of the Community. 
It shall be based on the precautionary principle and on the principles that preventive 
action should be taken, that environmental damage should as a priority be rectified at 
source and that the polluter should pay. Environmental protection requirements must be 
integrated into the definition and implementation of other Community policies. 
In this context, harmonization measures answering these requirements shall include, 
where appropriate, a safeguard clause allowing Member States to take provisional 
measures, for non-economic environmental reasons, subject to a Community inspection 
procedure. 
3. In preparing its policy on the environment, the Community shall take account of: 
- available scientific and technical data; 
- environmental conditions in the various regions of the Community; 
- the potential benefits and costs of action or lack of action; 
- the economic and social development of the Community as a whole and the 
balanced development of its regions. 
4. Within their respective spheres of competence, the Community and the Member 
States shall co-operate with third countries and with the competent international 
organizations. 
The arrangements for Community co-operation may be the subject of agreements 
between the Community and the third parties concerned, which shall be negotiated and 
concluded in accordance with Article 228. 
The previous sub-paragraph shall be without prejudice to Member States’ competence 
to negotiate in international bodies and to conclude international agreements. 
 
ARTICLE  130 s 
1. The Council, acting in accordance with the procedure referred to in Article 189c 
and after consulting the Economic and Social Committee, shall decide what action is to 
be taken by the Community in order to achieve the objectives referred to in Article 130r. 
2. By way of derogation from the decision-making procedure provided for in 
paragraph 1 and without prejudice to Article 100a, the Council, acting unanimously on 
a proposal from the Commission and after consulting the European Parliament and the 
Economic and Social Committee, shall adopt: 
- provisions primarily of a fiscal nature; 
- measures concerning town and country planning, land use with the exception of 


waste management and measures of a general nature, and management of water 
resources; 


- measures significantly affecting a Member State’s choice between different energy 
sources and the general structure of its energy supply. 


The Council may, under the conditions laid down in the preceding sub-paragraph, 
define those matters referred to in this paragraph on which decisions are to be taken by 
a qualified majority. 
3. In other areas, general action programmes setting out priority objectives to be 
attained shall be adopted by the Council, acting in accordance with the procedure 
referred to in Article 189b and after consulting the Economic and Social Committee. 
The Council, acting under the terms of paragraph 1 or paragraph 2 according to the 
case, shall adopt the measures necessary for the implementation of these programmes. 
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4. Without prejudice to certain measures of a Community nature, the Member States 
shall finance and implement the environment policy. 
5. Without prejudice to the principle that the polluter should pay, if a measure based 
on the provisions of paragraph 1 involves costs deemed disproportionate for the public 
authorities of a Member State, the Council shall, in the act adopting that measure, lay 
down appropriate provisions in the form of: 
- temporary derogations and/or  
- financial support from the Cohesion Fund to be set up no later than 31 December 


1993 pursuant to Article 130d. 
 
ARTICLE  130 t 
The protective measures adopted pursuant to Article 130s shall not prevent any 
Member State from maintaining or introducing more stringent protective measures. 
Such measures must be compatible with this Treaty. They shall be notified to the 
Commission. 


 
 


TITLE   XVII 
 


DEVELOPMENT CO-OPERATION 
 
ARTICLE  130 u 
1. Community policy in the sphere of development co-operation, which shall be 
complementary to the policies pursued by the Member States, shall foster: 
- the sustainable economic and social development of the developing countries, and 


more particularly the most disadvantaged among them; 
- the smooth and gradual integration of the developing countries into the world 


economy; 
- the campaign against poverty in the developing countries. 
2. Community policy in this area shall contribute to the general objective of 
developing and consolidating democracy and the rule of law, and to that of respecting 
human rights and fundamental freedoms. 
3. The Community and the Member States shall comply with the commitments and 
take account of the objectives they have approved in the context of the United Nations 
and other competent international organizations. 
 
ARTICLE  130 v 
The Community shall take account of the objectives referred to in Article 130u in the 
policies that it implements which are likely to affect developing countries. 
 
ARTICLE  130 w 
1. Without prejudice to the other provisions of this Treaty the Council, acting in 
accordance with the procedure referred to in Article 189c, shall adopt the measures 
necessary to further the objectives referred to in Article 130u. Such measures may take 
the form of multiannual programmes. 
2. The European Investment Bank shall contribute, under the terms laid down in its 
Statute, to the implementation of the measures referred to in paragraph One. 
3. The provisions of this Article shall not affect co-operation with the African, 
Caribbean and Pacific countries in the framework of the ACP-EEC Convention. 
 







 


 39


ARTICLE  130 x 
1. The Community and the Member States shall co-ordinate their policies on 
development co-operation and shall consult each other on their aid programmes, 
including in international organizations and during international conferences. They 
may undertake joint action. Member States shall contribute if necessary to the 
implementation of Community aid programmes. 
2. The Commission may take any useful initiative to promote the co-ordination 
referred to in paragraph One. 
 
ARTICLE 130 y 
Within their respective spheres of competence, the Community and the Member States 
shall co-operate with third countries and with the competent international 
organizations. The arrangements for Community co-operation may be the subject of 
agreements between the Community and the third parties concerned, which shall be 
negotiated and concluded in accordance with Article 228. 
The previous paragraph shall be without prejudice to Member States’ competence to 
negotiate in international bodies and to conclude international agreements.’ 
 
 
E - In Part Five ‘Institutions of the Community’ 
 
(39) Article 137 shall be replaced by the following: 
 
‘ARTICLE  137 
 
The European Parliament, which shall consist of representatives of the peoples of the 
States brought together in the Community, shall exercise the powers conferred upon it 
by this Treaty.’ 
 
 
(40) Paragraph 3 of Article 138 shall be replaced by the following: 
 
‘3. The European Parliament shall draw up proposals for elections by direct universal 
suffrage in accordance with a uniform procedure in all Member States. 
 
The Council shall, acting unanimously after obtaining the assent of the European 
Parliament, which shall act by a majority of its component members, lay down the 
appropriate provisions, which it shall recommend to Member States for adoption in 
accordance with their respective constitutional requirements.’ 
 
 
(41) The following Articles shall be inserted: 
 
‘ARTICLE  138 a 
Political parties at European level are important as a factor for integration within the 
Union. They contribute to forming a European awareness and to expressing the 
political will of the citizens of the Union. 
 
ARTICLE  138 b 
In so far as provided in this Treaty, the European Parliament shall participate in the 
process leading up to the adoption of Community acts by exercising its powers under 
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the procedures laid down in Articles 189b and 189c and by giving its assent or 
delivering advisory opinions. 
The European Parliament may, acting by a majority of its members, request the 
Commission to submit any appropriate proposal on matters on which it considers that a 
Community act is required for the purpose of implementing this Treaty. 
 
ARTICLE  138 c 
In the course of its duties, the European Parliament may, at the request of a quarter of 
its members, set up a temporary Committee of Inquiry to investigate, without prejudice 
to the powers conferred by this Treaty on other institutions or bodies, alleged 
contravention or maladministration in the implementation of Community law, except 
where the alleged facts are being examined before a court and while the case is still 
subject to legal proceedings. 
The temporary Committee of Inquiry shall cease to exist on the submission of its report. 
The detailed provisions governing the exercise of the right of inquiry shall be 
determined by common accord of the European Parliament, the Council and the 
Commission. 
 
ARTICLE  138 d 
Any citizen of the Union, and any natural or legal person residing or having its 
registered office in a Member State, shall have the right to address, individually or in 
association with other citizens or persons, a petition to the European Parliament on a 
matter which comes within the Community’s fields of activity and which affects him, her 
or it directly. 
 
ARTICLE  138 e 
1. The European Parliament shall appoint an Ombudsman empowered to receive 
complaints from any citizen of the Union or any natural or legal person residing or 
having its registered office in a Member State concerning instances of 
maladministration in the activities of the Community institutions or bodies, with the 
exception of the Court of Justice and the Court of First Instance acting in their judicial 
role. 
In accordance with his duties, the Ombudsman shall conduct inquiries for which he 
finds grounds, either on his own initiative or on the basis of complaints submitted to 
him direct or through a member of the European Parliament, except where the alleged 
facts are or have been the subject of legal proceedings. Where the Ombudsman 
establishes an instance of maladministration, he shall refer the matter to the institution 
concerned, which shall have a period of three months in which to inform him of its 
views. 
The Ombudsman shall then forward a report to the European Parliament and the 
institution concerned. The person lodging the complaint shall be informed of the 
outcome of such inquiries. 
The Ombudsman shall submit an annual report to the European Parliament on the 
outcome of his inquiries. 
2. The Ombudsman shall be appointed after each election of the European 
Parliament for the duration of its term of office. The Ombudsman shall be eligible for 
reappointment. 
The Ombudsman may be dismissed by the Court of Justice at the request of the 
European Parliament if he no longer fulfils the conditions required for the performance 
of his duties or if he is guilty of serious misconduct. 
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3. The Ombudsman shall be completely independent in the performance of his 
duties. In the performance of those duties he shall neither seek nor take instructions 
from any body. The Ombudsman may not, during his term of office, engage in any other 
occupation, whether gainful or not. 
4. The European Parliament shall, after seeking an opinion from the Commission 
and with the approval of the Council acting by a qualified majority, lay down the 
regulations and general conditions governing the performance of the Ombudsman’s 
duties.’ 
 
 
(42) The second subparagraph of Article 144 shall be supplemented by the following 
sentence: 
 
‘In this case, the term of office of the members of the Commission appointed to replace 
them shall expire on the date on which the term of office of the members of the 
Commission obliged to resign as a body would have expired.’ 
 
 
(43) The following Article shall be inserted: 
 
‘ARTICLE  146 
The Council shall consist of a representative of each Member State at ministerial level, 
authorized to commit the government of that Member State. 
The office of President shall be held in turn by each Member State in the Council for a 
term of six months, in the following order of Member States: 
- for a first cycle of six years: Belgium, Denmark, Germany, Greece, Spain, France, 


Ireland, Italy, Luxembourg, Netherlands, Portugal, United Kingdom; 
- for the following cycle of six years: Denmark, Belgium, Greece, Germany, 


France, Spain, Italy, Ireland, Netherlands, Luxembourg, United Kingdom, 
Portugal.’ 


 
 
(44) The following Article shall be inserted: 
 
'Article 147 
The Council shall meet when convened by its President on his own initiative or at the 
request of one of its members or of the Commission.’ 
 
 
(45) Article 149 shall be repealed. 
 
 
(46) The following Article shall be inserted: 
 
‘ARTICLE  151 
1. A committee consisting of the Permanent Representatives of the Member States 
shall be responsible for preparing the work of the Council and for carrying out the tasks 
assigned to it by the Council.  
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2. The Council shall be assisted by a General Secretariat, under the direction of a 
Secretary-General. The Secretary-General shall be appointed by the Council acting 
unanimously. 
The Council shall decide on the organization of the General Secretariat. 
3. The Council shall adopt its rules of procedure.’ 
 
 
(47) The following Article shall be inserted: 
 
‘ARTICLE  154 
The Council shall, acting by a qualified majority, determine the salaries, allowances 
and pensions of the President and members of the Commission, and of the President, 
Judges, Advocates-General and Registrar of the Court of Justice. It shall also, again by 
a qualified majority, determine any payment to be made instead of remuneration.’ 
 
 
(48) The following Articles shall be inserted: 
 
‘ARTICLE  156 
The Commission shall publish annually, not later than one month before the opening of 
the session of the European Parliament, a general report on the activities of the 
Community. 
 
ARTICLE  157 
1. The Commission shall consist of twenty members, who shall be chosen on the 
grounds of their general competence and whose independence is beyond doubt. 
The number of members of the Commission may be altered by the Council, acting 
unanimously. 
Only nationals of Member States may be members of the Commission. 
The Commission must include at least one national of each of the Member States, but 
may not include more than two members having the nationality of the same State. 
2. The members of the Commission shall, in the general interest of the Community, 
be completely independent in the performance of their duties. 
In the performance of these duties, they shall neither seek nor take instructions from any 
government or from any other body. They shall refrain from any action incompatible 
with their duties. Each Member State undertakes to respect this principle and not to 
seek to influence the members of the Commission in the performance of their tasks. 
The members of the Commission may not, during their term of office, engage in any 
other occupation, whether gainful or not. When entering upon their duties they shall 
give a solemn undertaking that, both during and after their term of office, they will 
respect the obligations arising therefrom and in particular their duty to behave with 
integrity and discretion as regards the acceptance, after they have ceased to hold office, 
of certain appointments or benefits. In the event of any breach of these obligations, the 
Court of Justice may, on application by the Council or the Commission, rule that the 
member concerned be, according to the circumstances, either compulsorily retired in 
accordance with Article 160 or deprived of his right to a pension or other benefits in its 
stead. 
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ARTICLE  158 
1. The members of the Commission shall be appointed, in accordance with the 
procedure referred to in paragraph 2, for a period of five years, subject, if need be, to 
Article 144. 
Their term of office shall be renewable. 
2. The governments of the Member States shall nominate by common accord, after 
consulting the European Parliament, the person they intend to appoint as President of 
the Commission.  
The governments of the Member States shall, in consultation with the nominee for 
President, nominate the other persons whom they intend to appoint as members of the 
Commission. 
The President and the other members of the Commission thus nominated shall be 
subject as a body to a vote of approval by the European Parliament. After approval by 
the European Parliament, the President and the other members of the Commission shall 
be appointed by common accord of the governments of the Member States. 
3. Paragraphs 1 and 2 shall be applied for the first time to the President and the 
other members of the Commission whose term of office begins on 7 January 1995. 
The President and the other members of the Commission whose term of office begins on 
7 January 1993 shall be appointed by common accord of the governments of the 
Member States.  Their term of office shall expire on 6 January 1995. 
 
ARTICLE  159 
Apart from normal replacement, or death, the duties of a member of the Commission 
shall end when he resigns or is compulsorily retired. 
The vacancy thus caused shall be filled for the remainder of the member’s term of office 
by a new member appointed by common accord of the governments of the Member 
States. The Council may, acting unanimously, decide that such a vacancy need not be 
filled. 
In the event of resignation, compulsory retirement or death, the President shall be 
replaced for the remainder of his term of office. The procedure laid down in Article 
158(2) shall be applicable for the replacement of the President.  
Save in the case of compulsory retirement under Article 160, members of the 
Commission shall remain in office until they have been replaced. 
 
ARTICLE  160 
If any member of the Commission no longer fulfils the conditions required for the 
performance of his duties or if he has been guilty of serious misconduct, the Court of 
Justice may, on application by the Council or the Commission, compulsorily retire him. 
 
ARTICLE  161 
The Commission may appoint a Vice-President or two Vice-Presidents from among its 
members. 
 
ARTICLE  162 
1. The Council and the Commission shall consult each other and shall settle by 
common accord their methods of co-operation. 
2. The Commission shall adopt its rules of procedure so as to ensure that both it and 
its departments operate in accordance with the provisions of this Treaty. It shall ensure 
that these rules are published. 
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ARTICLE  163 
The Commission shall act by a majority of the number of members provided for in 
Article 157. 
A meeting of the Commission shall be valid only if the number of members laid down in 
its rules of procedure is present.’ 
 
 
(49) Article 165 shall be replaced by the following: 
 
‘ARTICLE  165 
The Court of Justice shall consist of 13 Judges. 
The Court of Justice shall sit in plenary session. It may, however, form chambers, each 
consisting of three or five Judges, either to undertake certain preparatory inquiries or 
to adjudicate on particular categories of cases in accordance with rules laid down for 
these purposes. 
The Court of Justice shall sit in plenary session when a Member State or a Community 
institution that is a party to the proceedings so requests. 
Should the Court of Justice so request, the Council may, acting unanimously, increase 
the number of Judges and make the necessary adjustments to the second and third 
paragraphs of this Article and to the second paragraph of Article 167.’ 
 
 
(50) Article 168a shall be replaced by the following: 
 
‘ARTICLE  168a 
1. A Court of First Instance shall be attached to the Court of Justice with juris-
diction to hear and determine at first instance, subject to a right of appeal to the Court 
of Justice on points of law only and in accordance with the conditions laid down by the 
Statute, certain classes of action or proceeding defined in accordance with the 
conditions laid down in paragraph 2. The Court of First Instance shall not be competent 
to hear and determine questions referred for a preliminary ruling under Article 177. 
 
2. At the request of the Court of Justice and after consulting the European 
Parliament and the Commission, the Council, acting unanimously, shall  determine the 
classes of action or proceeding referred to in paragraph 1 and the composition of the 
Court of First Instance and shall adopt the necessary adjustments and additional 
provisions to the Statute of the Court of Justice. Unless the Council decides otherwise, 
the provisions of this Treaty relating to the Court of Justice, in particular the provisions 
of the Protocol on the Statute of the Court of Justice, shall apply to the Court of First 
Instance. 
 
3. The members of the Court of First Instance shall be chosen from persons  whose 
independence is beyond doubt and who possess the ability required for appointment to 
judicial office; they shall be appointed by common accord of the governments of the 
Member States for a term of six years. The membership shall be partially renewed every 
three years. Retiring members shall be eligible for reappointment. 
 
4. The Court of First Instance shall establish its rules of procedure in agreement 
with the Court of Justice. Those rules shall require the unanimous approval of the 
Council.’ 
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(51) Article 171 shall be replaced by the following: 
 
‘ARTICLE  171 
If the Court of Justice finds that a Member State has failed to fulfil an obligation under 
this Treaty, the State shall be required to take the necessary measures to comply with 
the judgement of the Court of Justice. 
2. If the Commission considers that the Member State concerned has not taken 
measures it shall, after giving that State the opportunity to submit its observations, issue 
a reasoned opinion specifying the points on which the Member to concerned has not 
complied with the judgment of the Court of Justice. 
If the Member State concerned fails to take the necessary measures to comply the 
Court’s judgement within the time-limit laid down by the Commission, the r may bring 
the case before the Court of Justice. In so doing it shall specify `amount of the lump sum 
or penalty payment to be paid by the Member State concerned which it considers 
appropriate in the circumstances. 
If the Court of Justice finds that the Member State concerned has not complied its 
judgement it may impose a lump sum or penalty payment on it. 
This procedure shall be without prejudice to Article 170.’ 
 
 
(52) Article 172 shall be replaced by the following: 
 
‘ARTICLE  172 
Regulations adopted jointly by the European Parliament and the Council, and by the 
Council, pursuant to the provisions of this Treaty, may give the Court of Justice 
unlimited jurisdiction with regard to the penalties provided for in such regulations.’ 
 
 
(53) Article 173 shall be replaced by the following: 
 
‘ARTICLE  173 
The Court of Justice shall review the legality of acts adopted jointly by the European 
Parliament and the Council, of acts of the Council, of the Commission and of the ECB, 
other than recommendations and opinions, and of acts of the European Parliament 
intended to produce legal effects vis-a-vis third parties. 
It shall for this purpose have jurisdiction in actions brought by a Member State, the 
Council or the Commission on grounds of lack of competence, infringement of an 
essential procedural requirement, infringement of this Treaty or of any rule of law 
relating to its application, or misuse of powers. 
The Court shall have jurisdiction under the same conditions in actions brought by the 
European Parliament and by the ECB for the purpose of protecting their prerogatives. 
Any natural or legal person may, under the same conditions, institute proceedings 
against a decision addressed to that person or against a decision which, although in the 
form of a regulation or a decision addressed to another person, is of direct and 
individual concern to the former. 
The proceedings Provided for in this Article shall be instituted within two months of the 
publication of the measure, or of its notification to the plaintiff, or, in the absence 
thereof, of the day on which it came to the knowledge of the latter, as the case may be.’ 
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(54) Article 175 shall be replaced by the following: 
 
‘ARTICLE  175 
Should the European Parliament, the Council or the Commission, in infringement of 
this Treaty, fail to act, the Member States and the other institutions of the Community 
may bring an action before the Court of Justice to have the infringement established. 
The action shall be admissible only if the institution concerned has first been called 
upon to act. If, within two months of being so called upon, the institution concerned has 
not defined its position, the action may be brought within a further period of two 
months. 
Any natural or legal person may, under the conditions laid down in the preceding 
paragraphs, complain to the Court of Justice that an institution of the Community has 
failed to address to that person any act other than a recommendation or an opinion. 
The Court of Justice shall have jurisdiction, under the same conditions, in actions or 
proceedings brought by the ECB in the areas falling within the latter’s field of 
competence and in actions or proceedings brought against the latter.’ 
 
 
(55) Article 176 shall be replaced by the following: 
 
‘ARTICLE  176 
The institution or institutions whose act has been declared void or whose failure to act 
has been declared contrary to this Treaty shall be required to take the necessary 
measures to comply with the judgement of the Court of Justice. 
This obligation shall not affect any obligation which may result from the application of 
the second paragraph of Article 215. 
This Article shall also apply to the ECB.’ 
 
 
(56) Article 177 shall be replaced by the following: 
 
‘ARTICLE  177 
The Court of Justice shall have jurisdiction to give preliminary rulings concerning: 
(a) the interpretation of this Treaty; 
(b) the validity and interpretation of acts of the institutions of the Community and of 


the ECB; 
(c) the interpretation of the statutes of bodies established by an act of the Council, 


where those statutes so provide. 
Where such a question is raised before any court or tribunal of a Member State, that 
court or tribunal may, if it considers that a decision on the question is necessary to 
enable it to give judgement, request the Court of Justice to give a ruling thereon. 
Where any such question is raised in a case pending before a court or tribunal of a 
Member State against whose decisions there is no judicial remedy under national law, 
that court or tribunal shall bring the matter before the Court of Justice.’ 
 
 
(57) Article 180 shall be replaced by the following: 
 
‘ARTICLE  180 
The Court of Justice shall, within the limits hereinafter laid down, have jurisdiction in 
disputes concerning: 
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(a) the fulfilment by Member States of obligations under the Statute of the European 
Investment Bank. In this connection, the Board of Directors of the Bank shall 
enjoy the powers conferred upon the Commission by Article 169; 


(b) measures adopted by the Board of Governors of the European Investment Bank. 
In this connection, any Member State, the Commission or the Board of Directors 
of the Bank may institute proceedings under the conditions laid down in Article 
173; 


(c) measures adopted by the Board of Directors of the European Investment Bank. 
Proceedings against such measures may be instituted only by Member States or 
by the Commission, under the conditions laid down in Article 173, and solely on 
the grounds of non-compliance with the procedure provided for in Article 21(2), 
(5), (6) and (7) of the Statute of the Bank; 


(d) the fulfilment by national central banks of obligations under this Treaty and the 
Statute of the ESCB. In this connection the powers of the Council of the ECB in 
respect of national central banks shall be the same as those conferred upon the 
Commission in respect of Member States by Article 169. If the Court of Justice 
finds that a national central bank has failed to fulfil an obligation under this 
Treaty, that bank shall be required to take the necessary measures to comply with 
the judgment of the Court of Justice.’ 


 
 
(58) Article 184 shall be replaced by the following: 
 
‘ARTICLE  184 
Notwithstanding the expiry of the period laid down in the fifth paragraph of Article 173, 
any party may, in proceedings in which a regulation adopted jointly by the European 
Parliament and the Council, or a regulation of the Council, of the Commission, or of 
the ECB is at issue, plead the grounds specified in the second paragraph of Article 173 
in order to invoke before the Court of Justice the inapplicability of that regulation.’ 
 
 
(59) The following section shall be inserted 
 


‘Section   5 
 


The Court of Auditors 
 


ARTICLE  188 a 
The Court of Auditors shall carry out the audit. 
 
ARTICLE  188 b 
1. The Court of Auditors shall consist of fifteen members. 
2. The members of the Court of Auditors shall be chosen from among persons who 
belong or have belonged in their respective countries to external audit bodies or who 
are especially qualified for this office. Their independence must be beyond doubt. 
3. The members of the Court of Auditors shall be appointed for a term of six years by 
the Council, acting unanimously after consulting the European Parliament. 
However, when the first appointments are made, four members of the Court of Auditors, 
chosen by lot, shall be appointed for a term of office of four years only. 
The members of the Court of Auditors shall be eligible for reappointment. 







 


 48


They shall elect the President of the Court of Auditors from among their number for a 
term of three years. The President may be re-elected. 
4. The members of the Court of Auditors shall, in the general interest of the 
Community, be completely independent in the performance of their duties. 
In the performance of these duties, they shall neither seek nor take instructions from any 
government or from any other body. They shall refrain from any action incompatible 
with their duties. 
5. The members of the Court of Auditors may not, during their term of office, engage 
in any other occupation, whether gainful or not. When entering upon their duties they 
shall give a solemn undertaking that, both during and after their term of office, they will 
respect the obligations arising therefrom and in particular their duty to behave with 
integrity and discretion as regards the acceptance, after they have ceased to hold office, 
of certain appointments or benefits. 
6. Apart from normal replacement, or death, the duties of a member of the Court of 
Auditors shall end when he resigns, or is compulsorily retired by a ruling of the Court 
of Justice pursuant to paragraph 7. 
The vacancy thus caused shall be filled for the remainder of the member’s term of 
office. 
Save in the case of compulsory retirement, members of the Court of Auditors shall 
remain in office until they have been replaced. 
7. A member of the Court of Auditors may be deprived of his office or of his right to 
a pension or other benefits in its stead only if the Court of Justice, at the request of the 
Court of Auditors, finds that he no longer fulfils the requisite conditions or meets the 
obligations arising from his office. 
8. The Council, acting by a qualified majority, shall determine the conditions of 
employment of the President and the members of the Court of Auditors and in particular 
their salaries, allowances and pensions. It shall also, by the same majority, determine 
any payment to be made instead of remuneration. 
9. The provisions of the Protocol on the Privileges and Immunities of the European 
Communities applicable to the judges of the Court of Justice shall also apply to the 
members of the Court of Auditors. 
 
ARTICLE  188 c 
1. The Court of Auditors shall examine the accounts of all revenue and expenditure 
of the Community. It shall also examine the accounts of all revenue and expenditure of 
all bodies set up by the Community in so far as the relevant constituent instrument does 
not preclude such examination. 
The Court of Auditors shall provide the European Parliament and the Council with a 
statement of assurance as to the reliability of the accounts and the legality and 
regularity of the underlying transactions. 
2. The Court of Auditors shall examine whether all revenue has been received and 
all expenditure incurred in a lawful and regular manner and whether the financial 
management has been sound. 
The audit of revenue shall be carried out on the basis both of the amounts established 
as due and the amounts actually paid to the Community. 
The audit of expenditure shall be carried out on the basis both of commitments 
undertaken and payments made. 
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These audits may be carried out before the closure of accounts for the financial year in 
question. 
3. The audit shall be based on records and, if necessary, performed on the spot in 
the other institutions of the Community and in the Member States. In the Member States 
the audit shall be carried out in liaison with the national audit bodies or, if these do not 
have the necessary powers, with the competent national departments.  These bodies or 
departments shall inform the Court of Auditors whether they intend to take part in the 
audit. 
The other institutions of the Community and the national audit bodies or, if these do not 
have the necessary powers, the competent national departments, shall forward to the 
Court of Auditors, at its request, any document or information necessary to carry out its 
task.  
4. The Court of Auditors shall draw up an annual report after the close of each 
financial year. It shall be forwarded to the other institutions of the Community and shall 
be published, together with the replies of these institutions to the observations of the 
Court of Auditors, in the ‘Official Journal of the European Communities’. The Court of 
Auditors may also, at any time, submit observations, particularly in the form of special 
reports, on specific questions and deliver opinions at the request of one of the other 
institutions of the Community. 
It shall adopt its annual reports, special reports or opinions by a majority of its 
members. 
It shall assist the European Parliament and the Council in exercising their powers of 
control over the implementation of the budget.’ 
 
 
(60) Article 189 shall be replaced by the following: 
 
‘ARTICLE  189 
In order to carry out their task and in accordance with the provisions of this Treaty, the 
European Parliament acting jointly with the Council, the Council and the Commission 
shall make regulations and issue directives, take decisions, make recommendations or 
deliver opinions. 
A regulation shall have general application. It shall be binding in its entirety and 
directly applicable in all Member States. 
A directive shall be binding, as to the result to be achieved, upon each Member State to 
which it is addressed, but shall leave to the national authorities the choice of form and 
methods. 
A decision shall be binding in its entirety upon those to whom it is addressed. 
Recommendations and opinions shall have no binding force.’ 
 
 
(61) The following Articles shall be inserted: 
 
‘ARTICLE  189 a 
1. Where, in pursuance of this Treaty, the Council acts on a proposal from the 
Commission, unanimity shall be required for an act constituting an amendment to that 
proposal, subject to Article 189b(4) and (5). 
2. As long as the Council has not acted, the Commission may alter its proposal at 
any time during the procedures leading to the adoption of a Community act. 
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ARTICLE  189 b 
1. Where reference is made in this Treaty to this Article for the adoption of an act, 
the following procedure shall apply. 
2. The Commission shall submit a proposal to the European Parliament and the 
Council. 
The Council, acting by a qualified majority after obtaining the opinion of the European 
Parliament, shall adopt a common position. The common position shall be 
communicated to the European Parliament. The Council shall inform the European 
Parliament fully of the reasons which led it to adopt its common position. The 
Commission shall inform the European Parliament fully of its position. 
If, within three months of such communication, the European Parliament: 


(a) approves the common position, the Council shall definitively adopt the act 
in question in accordance with that common position;  


(b) has not taken a decision, the Council shall adopt the act in question in 
accordance with its common position; 


(c) indicates, by an absolute majority of its component members that it intends 
to reject the common position, it shall immediately inform the Council. The 
Council may convene a meeting of the Conciliation Committee referred to in 
paragraph 4 to explain further its position. The European Parliament shall 
thereafter either confirm, by an absolute majority of its component 
members, its rejection of the common position, in which event the proposed 
act shall be deemed not to have been adopted, or propose amendments in 
accordance with sub-paragraph (d) of this paragraph; 


(d) proposes amendments to the common position by an absolute majority of its 
component members, the amended text shall be forwarded to the Council 
and to the Commission, which shall deliver an opinion on those 
amendments. 


3. If, within three months of the matter being referred to it, the Council, acting by a 
qualified majority, approves all the amendments of the European Parliament, it shall 
amend its common position accordingly and adopt the act in question; however, the 
Council shall act unanimously on the amendments on which the Commission has 
delivered a negative opinion. If the Council does not approve the act in question, the 
President of the Council, in agreement with the President of the European Parliament, 
shall forthwith convene a meeting of the Conciliation Committee. 
4. The Conciliation Committee, which shall be composed of the members of the 
Council or their representatives and an equal number of representatives of the 
European Parliament, shall have the task of reaching agreement on a joint text, by a 
qualified majority of the members of the Council or their representatives and by a 
majority of the representatives of the European Parliament. The Commission shall take 
part in the Conciliation Committee’s proceedings and shall take all the necessary 
initiatives with a view to reconciling the positions of the European Parliament and the 
Council. 
5. If, within six weeks of its being convened, the Conciliation Committee approves a 
joint text, the European Parliament, acting by an absolute majority of the votes cast, 
and the Council, acting by a qualified majority, shall have a period of six weeks from 
that approval in which to adopt the act in question in accordance with the joint text. If 
one of the two institutions fails to approve the proposed act, it shall be deemed not to 
have been adopted. 
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6. Where the Conciliation Committee does not approve a joint text, the proposed act 
shall be deemed not to have been adopted unless the Council, acting by a qualified 
majority within six weeks of expiry of the period granted to the Conciliation Committee, 
confirms the common position to which it agreed before the conciliation procedure was 
initiated, possibly with amendments proposed by the European Parliament. In this case, 
the act in question shall be finally adopted unless the European Parliament, within six 
weeks of the date of confirmation by the Council, rejects the text by an absolute majority 
of its component members, in which case the proposed act shall be deemed not to have 
been adopted. 
7. The periods of three months and six weeks referred to in this Article may be 
extended by a maximum of one month and two weeks respectively by common accord of 
the European Parliament and the Council. The period of three months referred to in 
paragraph 2 shall be automatically extended by two months where paragraph 2(c) 
applies. 
8. The scope of the procedure under this Article may be widened, in accordance with 
the procedure provided for in Article N(2) of the Treaty on European Union, on the 
basis of a report to be submitted to the Council by the Commission by 1996 at the latest. 
 
ARTICLE  189 c 
Where reference is made in this Treaty to this Article for the adoption of an act, the 
following procedure shall apply: 
(a) The Council, acting by a qualified majority on a proposal from the Commission 


and after obtaining the opinion of the European Parliament, shall adopt a 
common position. 


(b) The Council’s common position shall be communicated to the European 
Parliament. The Council and the Commission shall inform the European 
Parliament fully of the reasons which led the Council to adopt its common 
position and also of the Commission’s position. 


 If, within three months of such communication, the European Parliament 
approves this common position or has not taken a decision within that period, the 
Council shall definitively adopt the act in question in accordance with the 
common position. 


(c) The European Parliament may, within the period of three months referred to in 
sub-paragraph (b), by an absolute majority of its component members, propose 
amendments to the Council’s common position. The European Parliament may 
also, by the same majority, reject the Council’s common position. The result of the 
proceedings shall be transmitted to the Council and the Commission. 


 If the European Parliament has rejected the Council’s common position, 
unanimity shall be required for the Council to act on a second reading. 


(d) The Commission shall, within a period of one month, re-examine the proposal on 
the basis of which the Council adopted its common position, by taking into 
account the amendments proposed by the European Parliament. 


 The Commission shall forward to the Council, at the same time as its re-examined 
proposal, the amendments of the European Parliament which it has not accepted, 
and shall express its opinion on them. The Council may adopt these amendments 
unanimously. 


(e) The Council, acting by a qualified majority, shall adopt the proposal as re-
examined by the Commission. 


 Unanimity shall be required for the Council to amend the proposal as re-
examined by the Commission. 
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(f) In the cases referred to in sub-paragraphs (c), (d) and (e), the Council shall be 
required to act within a period of three months. If no decision is taken within this 
period, the Commission proposal shall be deemed not to have been adopted. 


(g) The periods referred to in sub-paragraphs (b) and (f) may be extended by a 
maximum of one month by common accord between the Council and the European 
Parliament.’ 


 
 
(62) Article 190 shall be replaced by the following: 
 
‘ARTICLE  190 
Regulations, directives and decisions adopted jointly by the European Parliament and 
the Council, and such acts adopted by the Council or the Commission, shall state the 
reasons on which they are based and shall refer to any proposals or opinions which 
were required to be obtained pursuant to this Treaty.’ 
 
 
(63) Article 191 shall be replaced by the following: 
 
‘ARTICLE  191 
1. Regulations, directives and decisions adopted in accordance with the procedure 
referred to in Article 189b shall be signed by the President of the European Parliament 
and by the President of the Council and published in the ‘Official Journal of the 
Community’. They shall enter into force on the date specified in them or, in the absence 
thereof, on the twentieth day following that of their publication. 
2. Regulations of the Council and of the Commission, as well as directives of those 
institutions which are addressed to all Member States, shall be published in the 
‘Official Journal of the Community’. They shall enter into force on the date specified in 
them or, in the absence thereof, on the twentieth day following that of their publication. 
3. Other directives, and decisions, shall be notified to those to whom they are 
addressed and shall take effect upon such notification.’ 
 
 
(64) Article 194 shall be replaced by the following: 
 
‘ARTICLE  194 
The number of members of the Economic and Social Committee shall be as follows: 
Belgium 12; Denmark 9; Germany 24; Greece 12; Spain 21; France 24; Ireland 9; Italy 
24; Luxembourg 6; Netherlands 12; Portugal 12; United Kingdom 24.  
The members of the Committee shall be appointed by the Council, acting unanimously, 
for four years. Their appointments shall be renewable. 
The members of the Committee may not be bound by any mandatory instructions. They 
shall be completely independent in the performance of their duties, in the general 
interest of the Community. 
The Council, acting by a qualified majority, shall determine the allowances of members 
of the Committee.’ 
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(65) Article 196 shall be replaced by the following: 
 
‘ARTICLE  196 
The Committee shall elect its chairman and officers from among its members for a term 
of two years. 
It shall adopt its rules of procedure. 
The Committee shall be convened by its chairman at the request of the Council or of the 
Commission. It may also meet on its own initiative.’ 
 
 
(66) Article 198 shall be replaced by the following: 
 
‘ARTICLE  198 
The Committee must be consulted by the Council or by the Commission where this 
Treaty so provides. The Committee may be consulted by these institutions in all cases in 
which they consider it appropriate. It may issue an opinion on its own initiative in cases 
in which it considers such action appropriate. 
The Council or the Commission shall, if it considers it necessary, set the Committee, for 
the submission of its opinion, a time limit which may not be less than one month from 
the date on which the chairman receives notification to this effect. Upon expiry of the 
time limit, the absence of an opinion shall not prevent further action. 
The opinion of the Committee and that of the specialized section, together with a record 
of the proceedings, shall be forwarded to the Council and to the Commission.’ 
 
 
(67) The following Chapter shall be inserted: 


 
‘CHAPTER  4 


 
THE COMMITTEE OF THE REGIONS 


 
ARTICLE  198 a 
A Committee consisting of representatives of regional and local bodies, hereinafter 
referred to as ‘the Committee of the Regions’, is hereby established with advisory 
status. 
The number of members of the Committee of the Regions shall be as follows:  
Belgium 12;  Denmark 9;  Germany 24;  Greece 12;  Spain 21;  France 24;  Ireland 9;  
Italy 24;  Luxembourg 6;  Netherlands 12;  Portugal 12;  United Kingdom 24.  
The members of the Committee and an equal number of alternate members shall be 
appointed for four years by the Council acting unanimously on proposals from the 
respective Member States. Their term of office shall be renewable. 
The members of the Committee may not be bound by any mandatory instructions. They 
shall be completely independent in the performance of their duties, in the general 
interest of the Community. 
 
ARTICLE  198 b 
The Committee of the Regions shall elect its chairman and officers from among its 
members for a term of two years. 
It shall adopt its rules of procedure and shall submit them for approval to the Council, 
acting unanimously. 
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The Committee shall be convened by its chairman at the request of the Council or of the 
Commission. It may also meet on its own initiative. 
 
ARTICLE  198 c 
The Committee of the Regions shall be consulted by the Council or by the Commission 
where this Treaty so provides and in all other cases in which one of these two 
institutions considers it appropriate. 
The Council or the Commission shall, if it considers it necessary, set the Committee, for 
the submission of its opinion, a time-limit which may not be less than one month from 
the date on which the chairman receives notification to this effect. Upon expiry of the 
time-limit, the absence of an opinion shall not prevent further action. 
Where the Economic and Social Committee is consulted pursuant to Article 198, the 
Committee of the Regions shall be informed by the Council or the Commission of the 
request for an opinion. Where it considers that specific regional interests are involved, 
the Committee of the Regions may issue an opinion on the matter. 
It may issue an opinion on its own initiative in cases in which it considers such action 
appropriate. 
The opinion of the Committee, together with a record of the proceedings, shall be 
forwarded to the Council and to the Commission.’ 
 
 
(68) The following chapter shall be inserted: 


 
‘CHAPTER   5 


 
EUROPEAN INVESTMENT BANK 


 
ARTICLE  198 d 
The European Investment Bank shall have legal personality. 
The members of the European Investment Bank shall be the Member States. 
The Statute of the European Investment Bank is laid down in a Protocol annexed to this 
Treaty. 
 
ARTICLE  198 e 
The task of the European Investment Bank shall be to contribute, by having recourse to 
the capital market and utilizing its own resources, to the balanced and steady 
development of the common market in the interest of the Community. For this purpose 
the Bank shall, operating on a non-profit-making basis, grant loans and give 
guarantees which facilitate the financing of the following projects in all sectors of the 
economy: 
(a) projects for developing less-developed regions; 
(b) projects for modernizing or developing undertakings or for developing fresh 


activities called for by the progressive establishment of the common market, 
where these projects are of such a size or nature that they cannot be entirely 
financed by the various means available in the individual Member States; 


(c) projects of common interest to several Member States which are of such a size or 
nature that they cannot be entirely financed by the various means available in the 
individual Member States. 


In carrying out its task, the Bank shall facilitate the financing of investment 
programmes in conjunction with assistance from the structural Funds and other 
Community financial instruments.’ 
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(69) Article 199 shall be replaced by the following: 
 
‘ARTICLE  199 
All items of revenue and expenditure of the Community, including those relating to the 
European Social Fund, shall be included in estimates to be drawn up for each financial 
year and shall be shown in the budget. 
Administrative expenditure occasioned for the institutions by the provisions of the 
Treaty on European Union relating to common foreign and security policy and to co-
operation in the fields of justice and home affairs shall be charged to the budget. The 
operational expenditure occasioned by the implementation of the said provisions may, 
under the conditions referred to therein, be charged to the budget. 
The revenue and expenditure shown in the budget shall be in balance.’ 
 
 
(70) Article 200 shall be repealed. 
 
 
(71) Article 201 shall be replaced by the following: 
 
‘ARTICLE  201 
Without prejudice to other revenue, the budget shall be financed wholly from own 
resources. 
The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament, shall lay down provisions relating to the system of 
own resources of the Community, which it shall recommend to the Member States for 
adoption in accordance with their respective constitutional requirements.’ 
 
 
(72) The following Article shall be inserted: 
 
‘ARTICLE  201 a 
With a view to maintaining budgetary discipline, the Commission shall not make any 
proposal for a Community act, or alter its proposals, or adopt any implementing 
measure which is likely to have appreciable implications for the budget without 
providing the assurance that that proposal or that measure is capable of being financed 
within the limit of the Community’s own resources arising under provisions laid down 
by the Council pursuant to Article 201.’ 
 
 
(73) Article 205 shall be replaced by the following: 
 
‘ARTICLE  205 
The Commission shall implement the budget, in accordance with the provisions of the 
regulations made pursuant to Article 209, on its own responsibility and within the limits 
of the appropriations, having regard to the principles of sound financial management. 
The regulations shall lay down detailed rules for each institution concerning its part in 
effecting its own expenditure. 
Within the budget, the Commission may, subject to the limits and conditions laid down 
in the regulations made pursuant to Article 209, transfer appropriations from one 
chapter to another or from one sub-division to another.’ 
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(74) Article 206 shall be replaced by the following: 
 
‘ARTICLE  206 
1. The European Parliament, acting on a recommendation from the Council which 
shall act by a qualified majority, shall give a discharge to the Commission in respect of 
the implementation of the budget. To this end, the Council and the European Parliament 
in turn shall examine the accounts and the financial statement referred to in Article 
205a, the annual report by the Court of Auditors together with the replies of the 
institutions under audit to the observations of the Court of Auditors and any relevant 
special reports by the Court of Auditors. 
2. Before giving a discharge to the Commission, or for any other purpose in 
connection with the exercise of its powers over the implementation of the budget, the 
European Parliament may ask to hear the Commission give evidence with regard to the 
execution of expenditure or the operation of financial control systems. The Commission 
shall submit any necessary information to the European Parliament at the latter’s 
request. 
3. The Commission shall take all appropriate steps to act on the observations in the 
decisions giving discharge and on other observations by the European Parliament 
relating to the execution of expenditure, as well as on comments accompanying the 
recommendations on discharge adopted by the Council. 
At the request of the European Parliament or the Council, the Commission shall report 
on the measures taken in the light of these observations and comments and in particular 
on the instructions given to the departments which are responsible for the 
implementation of the budget. These reports shall also be forwarded to the Court of 
Auditors.’ 
 
 
(75) Articles 206a and 206b shall be repealed. 
 
 
(76) Article 209 shall be replaced by the following: 
 
‘ARTICLE  209 
The Council, acting unanimously on a proposal from the Commission and after 
consulting the European Parliament and obtaining the opinion of the Court of Auditors, 
shall: 
(a) make Financial Regulations specifying in particular the procedure to be adopted 


for establishing and implementing the budget and for presenting and auditing 
accounts; 


(b) determine the methods and procedure whereby the budget revenue provided under 
the arrangements relating to the Community’s own resources shall be made 
available to the Commission, and determine the measures to be applied, if need 
be, to meet cash requirements; 


(c) lay down rules concerning the responsibility of financial controllers, authorizing 
officers and accounting officers, and concerning appropriate arrangements for 
inspection.’ 


 
 







 


 57


(77) The following Article shall be inserted: 
 
‘ARTICLE  209 a 
Member States shall take the same measures to counter fraud affecting the financial 
interests of the Community as they take to counter fraud affecting their own financial 
interests. 
Without prejudice to other provisions of this Treaty, Member States shall co-ordinate 
their action aimed at protecting the financial interests of the Community against fraud. 
To this end they shall organize, with the help of the Commission, close and regular co-
operation between the competent departments of their administrations.’ 
 
 
(78) Article 215 shall be replaced by the following: 
 
‘ARTICLE  215 
The contractual liability of the Community shall be governed by the law applicable to 
the contract in question. 
In the case of non-contractual liability, the Community shall, in accordance with the 
general principles common to the laws of the Member States, make good any damage 
caused by its institutions or by its servants in the performance of their duties. 
The preceding paragraph shall apply under the same conditions to damage caused by 
the ECB or by its servants in the performance of their duties. 
The personal liability of its servants towards the Community shall be governed by the 
provisions laid down in their Staff Regulations or in the Conditions of Employment 
applicable to them.’ 
 
 
(79) Article 227 shall be amended as follows: 
 
(a) paragraph 2 shall be replaced by the following: 
 


‘2. With regard to the French overseas departments, the general and particular 
provisions of this Treaty relating to: 
- the free movement of goods; 
- agriculture, save for Article 40(4); 
- the liberalization of services; 
- the rules on competition; 
- the protective measures provided for in Articles 109h, 109i and 226; 
- the institutions, 
shall apply as soon as this Treaty enters into force. 
The conditions under which the other provisions of this Treaty are to apply shall be 
determined, within two years of the entry into force of this Treaty, by decisions of the 
Council acting unanimously on a proposal from the Commission. 
The institutions of the Community will, within the framework of the procedures provided 
for in this Treaty, in particular Article 226, take care that the economic and social 
development of these areas is made possible.’ 
 
 
(b) in paragraph 5, subparagraph (a) shall be replaced by the following: 
 
‘(a) this Treaty shall not apply to the Faeroe Islands.’ 
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(80) Article 228 shall be replaced by the following: 
 
‘ARTICLE  228 
1. Where this Treaty provides for the conclusion of agreements between the 
Community and one or more States or international organizations, the Commission 
shall make recommendations to the Council, which shall authorize the Commission to 
open the necessary negotiations. The Commission shall conduct these negotiations in 
consultation with special committees appointed by the Council to assist it in this task 
and within the framework of such directives as the Council may issue to it. 
In exercising the powers conferred upon it by this paragraph, the Council shall act by a 
qualified majority, except in the cases provided for in the second sentence of paragraph 
2, for which it shall act unanimously. 
2. Subject to the powers vested in the Commission in this field, the agreements shall 
be concluded by the Council, acting by a qualified majority on a proposal from the 
Commission. The Council shall act unanimously when the agreement covers a field for 
which unanimity is required for the adoption of internal rules, and for the agreements 
referred to in Article 238. 
3. The Council shall conclude agreements after consulting the European Parliament, 
except for the agreements referred to in Article 113(3), including cases where the 
agreement covers a field for which the procedure referred to in Article 189b or that 
referred to in Article 189c is required for the adoption of internal rules. The European 
Parliament shall deliver its opinion within a time limit which the Council may lay down 
according to the urgency of the matter. In the absence of an opinion within that time 
limit, the Council may act. 
By way of derogation from the previous sub-paragraph, agreements referred to in 
Article 238, other agreements establishing a specific institutional framework by 
organizing co-operation procedures, agreements having important budgetary 
implications for the Community and agreements entailing amendment of an act adopted 
under the procedure referred to in Article 189b shall be concluded after the assent of 
the European Parliament has been obtained. 
The Council and the European Parliament may, in an urgent situation, agree upon a 
time limit for the assent. 
4.  When concluding an agreement, the Council may, by way of derogation 
from paragraph 2, authorize the Commission to approve modifications on behalf of the 
Community where the agreement provides for them to be adopted by a simplified 
procedure or by a body set up by the agreement; it may attach specific conditions to 
such authorization. 
5. When the Council envisages concluding an agreement which calls for 
amendments to this Treaty, the amendments must first be adopted in accordance with 
the procedure laid down in Article N of the Treaty on European Union. 
6. The Council, the Commission or a Member State may obtain the opinion of the 
Court of Justice as to whether an agreement envisaged is compatible with the 
provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the 
agreement may enter into force only in accordance with Article N of the Treaty on 
European Union. 
7. Agreements concluded under the conditions set out in this Article shall be binding 
on the institutions of the Community and on Member States.’ 
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(81) The following Article shall be inserted: 
 
‘ARTICLE  228 a 
Where it is provided, in a common position or in a joint action adopted according to the 
provisions of the Treaty on European Union relating to the common foreign and 
security policy, for an action by the Community to interrupt or to reduce, in part or 
completely, economic relations with one or more third countries, the Council shall take 
the necessary urgent measures. The Council shall act by a qualified majority on a 
proposal from the Commission.’ 
 
 
(82) Article 231 shall be replaced by the following: 
 
‘ARTICLE  231 
The Community shall establish close cooperation with the Organization for Economic 
Cooperation and Development, the details of which shall be determined by common 
accord.’ 
 
 
(83) Articles 236 and 237 shall be repealed. 
 
 
(84) Article 238 shall be replaced by the following: 
 
‘ARTICLE  238 
The Community may conclude with one or more States or international organizations 
agreements establishing an association involving reciprocal rights and obligations, 
common action and special procedures.’ 
 
 
F - In Annex III: 
 
(85) The title shall be replaced by the following: 
 
‘List of invisible transactions referred to in Article 73h of this Treaty’. 
 
 
G - In the Protocol on the Statute of the European Investment Bank: 
 
(86) The reference to Articles 129 and 130 shall be replaced by a reference to Articles 
198d and 198e. 
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FOREWORD


These days, we are confronted with cases of severe damage to the environment resulting from human acts.
The recent incident with the Erika resulted in large-scale contamination of the French coast and the suf-
fering and painful death of several hundred thousands of sea birds and other animals. This was certainly
not the first case of an oil spill at sea with terrible consequences for the environment. Some years ago, a
catastrophe of a different kind happened near the Doñana nature reserve, in the south of Spain, when the
breach of a dam containing a large amount of toxic water caused enormous harm to the surrounding envi-
ronment, including innumerable protected birds. These and other similar events raise the question of who
should pay for the costs involved in the clean-up of the pollution and the restoration of the damage. Should
the bill for this be paid by society at large, in other words, the taxpayer, or should it be the polluter who
has to pay, in cases where he can be identified?


Also in relation to genetically modified products, there is serious public concern that these may affect our
health, or may have negative effects on the environment. This concern results in a call for liability of re-
sponsible parties.


One way to ensure that greater caution will be applied to avoid the occurrence of damage to the environ-
ment is indeed to impose liability on the party responsible for an activity that bears risks of causing such
damage. This means that, when such an activity really results in damage, the party in control of the 
activity (the operator), who is the actual polluter, has to pay the costs of repair.


This White Paper sets out the structure for a future EC environmental liability regime that aims at imple-
menting this ‘polluter pays’ principle. It describes the key elements needed for making such a regime 
effective and practicable.


The proposed regime should not only cover damage to persons and goods and contamination of sites but 
also damage to nature, especially to those natural resources that are important from a point of view of the
conservation of biological diversity in the Community (namely the areas and species protected under the 
Natura 2000 network). So far, environmental liability regimes in EU Member States do not yet deal with that.


Liability for damage to nature is a prerequisite for making economic actors feel responsible for the pos-
sible negative effects of their operations on the environment as such. So far, operators seem to feel such
responsibility for other people’s health or property — for which environmental liability already exists, in
different forms, at the national level — rather than for the environment. They tend to consider the envi-
ronment ‘a public good’ for which society as a whole should be responsible, rather than an individual actor
who happened to cause damage to it. Liability is a certain way of making people realise that they are also
responsible for possible consequences of their acts with regard to nature. This expected change of attitude
should result in an increased level of prevention and precaution.
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(1) See a schematic view of the possible scope of the regime in the annex to this summary.


EXECUTIVE SUMMARY


This White Paper explores various ways to shape an EC-wide environmental liability regime, in order to
improve application of the environmental principles in the EC Treaty and implementation of EC environ-
mental law, and to ensure adequate restoration of the environment. The background includes a Commis-
sion Green Paper in 1993, a joint hearing with the European Parliament that year, a Parliament resolution
asking for an EC directive and an opinion of the Economic and Social Committee in 1994, and a Com-
mission decision in January 1997 to produce a White Paper. Several Member States have expressed sup-
port for Community action in this field, including some recent comments on the need to address liability
relating to genetically modified organisms (GMOs). Interested parties have been consulted throughout the
White Paper’s preparation.


Environmental liability makes the causer of environmental damage (the polluter) pay for remedying the
damage that he has caused. Liability is only effective where polluters can be identified, damage is quan-
tifiable and a causal connection can be shown. It is therefore not suitable for diffuse pollution from 
numerous sources. Reasons for introducing an EC liability regime include improved implementation of
key environmental principles (‘polluter pays’, prevention and precaution) and of existing EC environmen-
tal laws, the need to ensure decontamination and restoration of the environment, better integration of the
environment into other policy areas and improved functioning of the internal market. Liability should 
enhance incentives for more responsible behaviour by firms and thus exert a preventive effect, although
much will depend on the context and details of the regime.


Possible main features of a Community regime are outlined, including: no retroactivity (application to 
future damage only); coverage of both environmental damage (site contamination and damage to biodiver-
sity) and traditional damage (harm to health and property); a closed scope of application linked with EC 
environmental legislation — contaminated sites and traditional damage to be covered only if caused by an
EC-regulated hazardous or potentially hazardous activity; damage to biodiversity only if protected under the
Natura 2000 network; strict liability for damage caused by inherently dangerous activities, and fault-based
liability for damage to biodiversity caused by a non-dangerous activity (1); commonly accepted defences,
some alleviation of the plaintiffs’ burden of proof and some equitable relief for defendants; liability focused
on the operator in control of the activity which caused the damage; criteria for assessing and dealing with
the different types of damage; an obligation to spend compensation paid by the polluter on environmental
restoration; an approach to enhanced access to justice in environmental damage cases; coordination with 
international conventions; financial security for potential liabilities; and working with the markets.


Different options for Community action are presented and assessed: Community accession to the Council
of Europe’s Lugano Convention; a regime covering only transboundary damage; a Community recom-
mendation to guide Member State action; a Community directive; and a sectoral regime focusing on
biotechnology. Arguments for and against each option are given, with a Community directive seen as the
most coherent. A Community initiative in this field is justified in terms of subsidiarity and proportion-
ality, on grounds including the insufficiency of separate Member State regimes to address all aspects of
environmental damage, the integrating effect of common enforcement through EC law and the flexibility
of an EC framework regime which fixes objectives and results, while leaving to Member States the ways
and instruments to achieve these. The impact of an EC liability regime on the EU industry’s external 
competitiveness is likely to be limited. Evidence on existing liability regimes was reviewed and suggests
that their impact on national industry’s competitiveness has not been disproportionate. The effects on
small and medium-sized enterprises (SMEs) and financial services and the important question of the 
insurability of core elements of the regime are dealt with. The effectiveness of any legal liability regime
requires a workable financial security system based on transparency and legal certainty with respect to 
liability. The regime should be shaped in such a way as to minimise transaction costs.







The White Paper concludes that the most appropriate option would be a framework directive providing for
strict liability for damage caused by EC-regulated dangerous activities, with defences, covering both
traditional and environmental damage, and fault-based liability for damage to biodiversity caused by 
non-dangerous activities. The details of such a directive should be further elaborated in the light of con-
sultations. The EU institutions and interested parties are invited to discuss the White Paper and to submit
comments by 1 July 2000.
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ANNEX


POSSIBLE SCOPE OF AN EC ENVIRONMENTAL LIABILITY REGIME


Dangerous and potentially
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by EC environment-related law
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Damage to biodiversity
(EC-protected natural
resources in
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Non-dangerous
activities


Strict liability


Fault-based
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1. INTRODUCTION


1.1. THE AIM OF THIS WHITE PAPER


According to Article 174(2) of the EC Treaty:


‘Community policy on the environment shall
be […] based on the precautionary principle
and on the principles that preventive action
should be taken, that environmental damage
should as a priority be rectified at source and
that the polluter should pay.’


The purpose of this White Paper is to explore
how the ‘polluter pays’ principle can best serve
these aims of Community environmental poli-
cy, keeping in mind that avoiding environmen-
tal damage is the main aim of this policy.


Against this background, the White Paper ex-
plores how a Community regime on environ-
mental liability can best be shaped in order to
improve the application of the environmental
principles of the EC Treaty and to ensure
restoration of damage to the environment. The
White Paper also explores how an EC environ-
mental liability regime can help to improve the
implementation of Community environmental
law, and examines the possible economic
effects of such a Community action.


1.2. THE STRUCTURE OF THE WHITE PAPER


After an introductory part containing some
background information and explaining the
aim of environmental liability in Sections 1
and 2, the White Paper presents the case for an
EC regime in Section 3. Section 4 contains
some possible features of a Community regime
and Section 5 considers and compares different
options for such a regime. Whereas Section 6
considers the issue from the perspective of
subsidiarity and proportionality, Section 7 ex-
amines the economic impact of an EC environ-
mental liability regime. Section 8, finally,
draws a conclusion and sets out the next steps
in this matter.


1.3. BACKGROUND AND INSTITUTIONAL CONTEXT


1.3.1. The Green Paper on remedying environmen-
tal damage


In May 1993, the Commission published its
Green Paper on remedying environmental
damage (2). Over 100 comments were submit-
ted, from Member States, industry, environ-
ment groups and other interested parties, and
followed up by continuous consultations. A
joint public hearing was held by the Parliament
and the Commission in November 1993.


1.3.2. The position of the European Parliament


In April 1994, the European Parliament adopt-
ed a resolution calling on the Commission to
submit ‘a proposal for a directive on civil lia-
bility in respect of (future) environmental dam-
age’ (3). In that resolution, the Parliament ap-
plied for the first time Article 192(2) (ex-Arti-
cle 138b(2)) of the EC Treaty, which enables it
to ask the Commission to submit legislative
proposals. Since then, the issue of environmen-
tal liability has been raised by the Parliament
on several occasions, such as in the Commis-
sion’s annual working programmes, in parlia-
mentary questions and in letters to the Com-
mission.


In its questionnaire to the candidate Commis-
sioners in view of their hearings, the Parlia-
ment again raised this question and expressed
once more its view that Community legislation
in this field is urgently needed. It stressed, in
particular, the need to insert liability provisions
in existing Community legislation in the field
of biotechnology.


1.3.3. The opinion of the Economic and Social
Committee


A detailed opinion on the Green Paper was 
issued by the Economic and Social Committee
(ESC) on 23 February 1994, which supported
EC action on liability for environmental dam-
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(2) Communication of 14 May 1993 (COM(93) 47 final) presented
to the Council, the Parliament and the Economic and Social
Committee.


(3) Resolution of 20 April 1994 (OJ C 128, 9.5.1994, p. 165).







age, suggesting that this could take the form of
a framework directive on the basis of Treaty
Articles 174 and 175 (ex-Articles 130r and
130s) (4).


1.3.4. Commission’s decision for a White Paper


Following an orientation debate on 29 January
1997, the Commission decided, taking into ac-
count the need to reply to the resolution from
the European Parliament of 1994 asking for
Community action, that a White Paper on envi-
ronmental liability should be prepared (5).


1.3.5. Member States’ positions


A number of Member States have expressed,
informally or formally, a favourable opinion
with respect to Community action in the field
of environmental liability in general (Belgium,
Greece, Luxembourg, the Netherlands, Austria,
Portugal, Finland and Sweden). Several Mem-
ber States are known to be awaiting the Com-
mission’s proposals before embarking on na-
tional legislation in this field, especially with
respect to liability for damage to biodiversity.
Furthermore, Belgium, Germany, Spain, the
Netherlands, Austria, Finland and Sweden
have recently declared in the Council that they
welcome the Commission’s intention, in the
context of the forthcoming White Paper on lia-
bility, to assess the question of liability for en-
vironmental damage linked to the deliberate re-
lease and placing on the market of GMOs. The
UK has recently called upon the Commission
as a matter of priority to consider the feasibili-
ty of and possible criteria for a liability regime
or regimes to cover the release and marketing
of GMOs. The positions of the other Member
States are not yet clear.


1.3.6. The consultation process


During the process of preparing the White 
Paper, consultations have been held with inde-
pendent experts from the Member States, with
national experts from the Member States and


with interested parties, many of whom have 
also sent written comments in relation to infor-
mal working papers that they received in the
course of the process. The views expressed
were quite different, among other things with
respect to the need for Community action. A
summary report of the comments from interest-
ed parties is available on request.
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(4) ESC opinion of 23 February 1994 (CES 226/94).
(5) Four studies have been conducted for the purpose of the prepa-


ration of an EC policy in this area. These studies are available to
the public. Summaries of these studies are included in this pub-
lication (annexes 1–4).







2. WHAT IS ENVIRONMENTAL
LIABILITY?


2.1. THE AIM OF ENVIRONMENTAL LIABILITY


Environmental liability aims at making the
causer of environmental damage (the polluter)
pay for remedying the damage that he has
caused.


Environmental regulation lays down norms
and procedures aimed at preserving the envi-
ronment. Without liability, failure to comply
with existing norms and procedures may mere-
ly result in administrative or penal sanctions.
However, if liability is added to regulation, po-
tential polluters also face the prospect of hav-
ing to pay for restoration or compensation of
the damage they caused.


2.2. THE TYPES OF ENVIRONMENTAL DAMAGE FOR


WHICH LIABILITY IS SUITED


Not all forms of environmental damage can be
remedied through liability. For the latter to be
effective:


• there needs to be one or more identifiable
actors (polluters);


• the damage needs to be concrete and quan-
tifiable; and


• a causal link needs to be established be-
tween the damage and the identified pol-
luter(s).


Therefore, liability can be applied, for instance,
in cases where damage results from industrial
accidents or from gradual pollution caused by
hazardous substances or waste coming into the
environment from identifiable sources.


However, liability is not a suitable instrument
for dealing with pollution of a widespread, dif-
fuse character, where it is impossible to link
the negative environmental effects with the ac-
tivities of certain individual actors. Examples
are effects of climate change brought about by
CO2 and other emissions, forests dying as a re-
sult of acid rain and air pollution caused by
traffic.
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ity regime and existing environmental legisla-
tion is of great importance. Whereas most
Member States have introduced national laws
that deal with strict liability for damage caused
by activities that are dangerous to the environ-
ment in one way or another, these laws are very
different in scope and often do not cover in a
consistent way all damage caused by activities
that are known to bear a hazard for the environ-
ment. Moreover, these liability regimes are 
only operational with respect to damage to human
health or property, or contaminated sites. Gen-
erally, they are not applied to damage to natural
resources. It is therefore important that an EC
environmental liability regime should also cov-
er damage inflicted upon natural resources, at
least those that are already protected by EC law,
namely under the wild birds and habitats direc-
tives, in the designated areas of the Natura 2000
network (7). Member States should ensure the
restoration of damage to these protected natural
resources in any event, and also in cases where
a liability regime could not be applied (for in-
stance, if the polluter cannot be identified),
since this is an obligation under the habitats 
directive. The preventive effects of liability
should have a ‘boosting’ effect in an enlarged
Union, thus facilitating the implementation of
environmental rules by new Member States.


3.4. BRINGING ABOUT BETTER INTEGRATION


The Treaty of Amsterdam introduced in Article
6 of the EC Treaty the principle that environ-
mental protection requirements must be inte-
grated into the definition and implementation
of other Community policies and activities. An
EC environmental liability regime covering all
Community-regulated activities bearing a risk
for the environment (see 4.2.2 for activities to
be covered) will bring about better integration
of environmental considerations in the differ-
ent sectors concerned through the internalisa-
tion of environmental costs.
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3. THE CASE FOR AN EC
ENVIRONMENTAL LIABILITY
REGIME AND ITS EXPECTED
EFFECTS


3.1. IMPLEMENTING THE KEY ENVIRONMENTAL PRIN-
CIPLES OF THE EC TREATY


Environmental liability is a way of implement-
ing the main principles of environmental policy
enshrined in the EC Treaty (Article 174(2)),
above all the ‘polluter pays’ principle. If this
principle is not applied to covering the costs of
restoration of environmental damage, either the
environment remains unrestored or the State,
and ultimately the taxpayer, has to pay for it.
Therefore, an initial objective is to make the
polluter liable for the damage he has caused. If
polluters have to pay for damage caused, they
will cut back pollution up to the point where the
marginal cost of abatement exceeds the com-
pensation avoided. Thus, environmental liabili-
ty results in prevention of damage and in inter-
nalisation of environmental costs (6). Liability
may also lead to the application of more precau-
tion, resulting in avoidance of risk and damage,
and may encourage investment in R & D for im-
proving knowledge and technologies.


3.2. ENSURING DECONTAMINATION AND RESTORATION


OF THE ENVIRONMENT


In order to make the ‘polluter pays’ principle
really operational, Member States should en-
sure effective decontamination and restoration
or replacement of the environment in cases
where there is a liable polluter, by making sure
that the compensation which he has to pay will
be properly and effectively used to this effect.


3.3. BOOSTING THE IMPLEMENTATION OF EC ENVI-
RONMENTAL LEGISLATION


If liability exerts the preventive effect described
earlier and restoration is ensured when damage
does occur, it should also improve compliance
with EC environmental legislation. Therefore,
the link between the provisions of the EC liabil-


(6) Internalisation of environmental costs means that the costs of
preventing and restoring environmental pollution will be paid
directly by the parties responsible for the damage rather than be-
ing financed by society in general. 


(7) Council Directives 79/409/EEC on the conservation of wild
birds (OJ L 103, 25.4.1979, p. 1), and 92/43/EEC on the con-
servation of natural habitats and wild fauna and flora (OJ L 206,
22.7.1992, p. 7).
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3.5. IMPROVING THE FUNCTIONING OF THE INTERNAL


MARKET


Even if the main objectives of a Community
regime are of an environmental nature, this
may also contribute to creating a level playing
field in the internal market. This is important
since most EU trade takes place within the in-
ternal market, i.e. intra-EU trade is more sig-
nificant than extra-EU trade for Member
States, and therefore differences in the legal
framework and costs faced by companies in
the internal market matter more than differ-
ences vis-à-vis third countries.


Currently, the existence of any problem of
competition in the internal market caused by
differences in Member States’ environmental
liability approaches is still unclear. This may
be because national environmental liability
systems in the EU are relatively new and have
yet to become totally operational.


However, most existing Member States’ envi-
ronmental liability regimes do not cover dam-
age to biodiversity. The economic impact of
the latter could conceivably be significantly
higher than the impact resulting from existing
national liability laws and reach thresholds
where concerns about the competitiveness of
firms established in one Member State would
cause the national authorities to wait for an EU
initiative and refrain from imposing unilateral-
ly liability for biodiversity. If so, this would
justify EU action also on the grounds of ensur-
ing a level playing field in the internal market.


The considerations above suggest that an EU
liability regime should also be designed with a
view to minimising possible impacts on the EU
industry’s external competitiveness (8) — an
issue which is discussed specifically in Section
7. This is one reason for applying a step-by-
step approach when introducing a Community
regime (see also Section 6).


3.6. EXPECTED EFFECTS


It follows from what is said in 3.1 on imple-
menting the ‘polluter pays’, preventive and
precautionary principles, that it is expected that
liability creates incentives for more responsible
behaviour by firms. However, a number of
conditions need to be met for this effect to hap-
pen. For instance, experience with the US
Superfund legislation (liability for cleaning up
contaminated sites) shows the need to avoid
loopholes for circumventing liability by trans-
ferring hazardous activities to thinly capi-
talised firms which become insolvent in the
event of significant damage. If firms can cover
themselves against liability risk by way of in-
surance, they will not tend to resort to this per-
verse route. The availability of financial secu-
rity, such as insurance, is therefore important
to ensure that liability is environmentally
effective, a concern that is discussed in 4.9.
The effectiveness of any legal liability regime
requires a workable financial security system,
which means that financial security is available
for the core elements constituting the regime.
Moreover, the effectiveness of liability for en-
vironmental damage (as opposed to traditional
damage) depends on the capacity of adminis-
trative and judicial authorities to treat cases
expeditiously, as well as on proper means of
access to justice available to the public.


The overall effect of liability is therefore a
function of the broader context and specific de-
sign of the liability scheme.


(8) It should be pointed out in this regard that in the framework of
environmental liability legislation, which applies also to natural
resource damage, the United States applies border-adjusted taxes
for the most sensitive sectors, i.e. the oil and chemical industries. 
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4. POSSIBLE FEATURES OF AN EC
ENVIRONMENTAL LIABILITY
REGIME


This section provides a description of the pos-
sible main features of a Community regime.
All or some of these elements will have to be
taken into account depending on the option for
further action that is chosen (see Section 5).


4.1. NO RETROACTIVITY


For reasons of legal certainty and legitimate ex-
pectations, the EC regime should only work
prospectively. Damage that becomes known
after the entry into force of the EC regime should
be covered, unless the act or omission that result-
ed in the damage has taken place before the entry
into force. It should be left to the Member States
to deal with pollution from the past. They could
establish funding mechanisms to deal with exist-
ing contaminated sites or damage to biodiversity
in a way which would best fit their national situ-
ation, taking into account elements like the num-
ber of such sites, the nature of the pollution and
the costs of clean-up or restoration. In order to
apply the principle of non-retroactivity in a har-
monised way, a definition of ‘past pollution’ will
need to be given at a later stage.


Some transaction costs associated with litiga-
tion concerning the cut-off point between what
is to be considered past pollution and pollution
covered by the regime are to be expected.
However, a retroactive system would have sig-
nificantly higher economic impacts.


4.2. THE SCOPE OF THE REGIME


The scope of the regime has to be approached
from two different angles: first, the types of
damage to be covered, and, second, the activi-
ties, resulting in such damage, to be covered.
The following subsections set out how this
could be dealt with.


4.2.1. Damage to be covered


Environmental damage


As the regime concerns environmental liability,
environmental damage should be covered. This


is not as self-evident as it may seem: several
national laws called ‘environmental liability
law’ (or similar names) deal with traditional
types of damage, such as personal injury, or
property damage, rather than with environmen-
tal damage as such. Damage is covered by
such laws, if it is caused by activities that are
considered dangerous for the environment or if
it is caused by effects that result in (traditional)
damage via the environment (for instance pol-
lution of air or water). Examples of such legis-
lation are the German Environmental Liability
Act of 1990 and the Danish Compensation for
Environmental Damage Act of 1994. In some
other national laws, impairment of the environ-
ment is also covered, next to traditional dam-
age, but hardly any further rules are given to
specify this notion.


In this White Paper, two different types of dam-
age are brought together under the heading ‘en-
vironmental damage’, both of which should be
covered under a Community regime, namely:


(a) damage to biodiversity;


(b) damage in the form of contamination of sites.


Most Member States have not yet started to ex-
plicitly cover biodiversity damage under their
environmental liability regimes. However, all
Member States have laws or programmes in
place to deal with liability for contaminated
sites. They are mostly administrative laws aim-
ing at cleaning up polluted sites at the cost of
the polluter (and/or others).


Traditional damage


To be coherent, it is important also to cover tra-
ditional damage, such as damage to health or
property, if it is caused by a dangerous activity
as defined under the scope, since in many cases
traditional damage and environmental damage
result from the same event. Covering only envi-
ronmental damage under the EC regime while
leaving liability for traditional damage entirely
to the Member States might result in inequitable
results (for instance no or less remedies for
health damage than for environmental damage
caused by one and the same incident). More-
over, human health — an important policy
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objective in its own right — is an interest close-
ly connected with environmental protection:
Article 174(1) of the EC Treaty states that Com-
munity policy on the environment shall con-
tribute to pursuit (among other things) of the
objective of protecting human health.


4.2.2. Activities to be covered


The objective of nearly all national environ-
mental liability regimes is to cover activities (9)
that bear an inherent risk of causing damage.
Many of such activities are currently regulated
by Community environmental legislation, or
Community legislation that has an environmen-
tal objective along with other objectives.


A coherent framework for the liability regime
needs to be linked with the relevant EC legis-
lation on protection of the environment. In ad-
dition to ensuring restoration of the environ-
ment where this is currently not possible, the
liability regime would therefore also provide
extra incentives for a correct observation of na-
tional laws implementing Community environ-
mental legislation. An infringement of such
legislation would not only result in administra-
tive or penal sanctions, but also, if damage re-
sults from it, in an obligation on the causer
(polluter) to restore the damage or pay com-
pensation for the lost value of the injured asset.
This approach of a closed scope, linked with
existing EC legislation, moreover, has the ad-
vantage of ensuring an optimal legal certainty.


The activities to be covered, with respect to
health or property damage and contaminated
sites, could be those regulated in the following
categories of EC legislation: legislation which
contains discharge or emission limits for haz-
ardous substances into water or air; legislation
dealing with dangerous substances and prepa-
rations with a view (also) to protecting the en-
vironment; legislation with the objective to
prevent and control risks of accidents and pol-
lution, namely the IPPC (integrated pollution
prevention and control) directive and the re-
vised Seveso II directive; legislation on the
production, handling, treatment, recovery, re-


cycling, reduction, storage, transport, trans-
frontier shipment and disposal of hazardous
and other waste; legislation in the field of
biotechnology; and legislation in the field of
transport of dangerous substances. In the fur-
ther shaping of an EC initiative, the scope of
activities will need to be defined with more
precision, for instance by setting up a list of all
the pieces of relevant EC legislation with
which the liability regime should be linked.
Moreover, some of these activities, such as ac-
tivities with respect to genetically modified or-
ganisms (GMOs), are not dangerous per se, but
have the potential, in certain circumstances, to
cause damage to health or significant environ-
mental damage. This could be the case, for ex-
ample, in the event of an escape from a high-
level containment facility or from unforeseen
results of a deliberate release. For this reason,
it is considered appropriate for such activities
to come within the scope of a Community-
wide liability regime. In these cases, the pre-
cise definition of the regime, for instance the
defences to be allowed, might not be the same
for all activities related to GMOs, but may
have to be differentiated according to the rele-
vant legislation and the activities concerned.


An important factor to be taken into account
with respect to biodiversity damage is the exis-
tence of specific Community legislation to
conserve biodiversity, namely the wild birds
directive and the habitats directive. These di-
rectives establish a regime, to be implemented
through the Natura 2000 network, of special
protection of natural resources, namely those
important for the conservation of biodiversity.
They contain, among other things, require-
ments that significant damage to protected nat-
ural resources should be restored. These obli-
gations are addressed to the Member States.
The environmental liability regime would pro-
vide the tool to make the polluter pay for the
restoration of such damage. Since the objective
of the two directives is the protection of the
natural resources concerned, irrespective of the
activity that causes damage to them, and since
such resources are vulnerable and can, therefore,
also rather easily be damaged by other than in-
herently dangerous activities, a liability regime
applicable to biodiversity damage should also
cover other than dangerous activities which


(9) Dealing with substances that bear such an inherent risk is also
referred to, in this White Paper, as (dangerous) activities.







cause significant damage in protected Natura
2000 areas. However, the type of liability in
this case should be different from the liability
applicable to damage caused by dangerous
activities, as is explained in 4.3.


4.3. THE TYPE OF LIABILITY, THE DEFENCES TO BE


ALLOWED AND THE BURDEN OF PROOF


Strict liability means that fault of the actor need
not be established, only the fact that the act (or
the omission) caused the damage. At first sight,
fault-based liability (10) may seem more eco-
nomically efficient than strict liability, since in-
centives towards abatement costs do not exceed
the benefits from reduced emissions. However,
recent national and international environmental
liability regimes tend to be based on the princi-
ple of strict liability, because of the assumption
that environmental objectives are better reached
that way. One reason for this is that it is very
difficult for plaintiffs to establish fault of the
defendant in environmental liability cases. An-
other reason is the view that someone who is
carrying out an inherently hazardous activity
should bear the risk if damage is caused by it,
rather than the victim or society at large. These
reasons argue in favour of an EC regime based,
as a general rule, on strict liability. As men-
tioned in 4.2.2, damage to biodiversity should
be covered by liability, whether it is caused by a
dangerous activity or not. It is proposed, how-
ever, to apply fault-based instead of strict liabil-
ity to such damage if it is caused by a non-dan-
gerous activity. Activities carried out in con-
formity with measures implementing the wild
birds and habitats directives which aim at safe-
guarding biodiversity would not give rise to lia-
bility of the person carrying out the activity,
other than for fault. Such activities can, for in-
stance, take place under an agri-environmental
contract in accordance with the Council regula-
tion on support for rural development (11). The
State will be responsible for restoration or com-
pensation of biodiversity damage caused by a
non-dangerous activity, in case fault of the
causer cannot be established.


In the framework of an environmental liability
regime, consistency should be ensured with
other Community policies and measures imple-
menting these policies.


The effectiveness of a liability regime depends
not only on the basic character of the regime
but also on such elements as the allowed de-
fences and the division of the burden of proof.
The positive effects of strict liability should
therefore not be undermined by allowing too
many defences, or by an impossible burden of
proof on the plaintiff.


Defences


Commonly accepted defences should be al-
lowed, such as act of God (force majeure),
contribution to the damage or consent by the
plaintiff, and intervention by a third party (an
example of the latter defence is the case that an
operator caused damage by an activity that he
conducted following a compulsory order given
by a public authority) (12).


Several interested parties, in particular econ-
omic operators, have expressed the view that a
defence in relation to damage caused by releas-
es authorised through EC regulations, for state
of the art and/or for development risk should al-
so be allowed. For economic reasons, they need
predictability regarding their liabilities to third
parties, but the occurrence and extent of these
liabilities are subject to ongoing developments
in any event (e.g. changes in legislation and
case-law, medical progress, etc.). Defences like
those mentioned here are normally not allowed
by existing national environmental liability
regimes of EU Member States. When deciding
on these defences, all relevant impacts should
be considered, among others possible effects on
SMEs (see also Section 7).


Burden of proof


In environmental cases, it may be more diffi-
cult for a plaintiff and easier for a defendant to
establish facts concerning the causal link (or
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(10) Fault-based liability applies when an operator has acted wrongly
intentionally, by negligence, or by insufficient care. Such an act
(or omission) may involve non-compliance with legal rules or
with the conditions of a permit, or may occur in any other form.


(11) Council Regulation (EC) No 1257/1999 (OJ L 160, 26.6.1999,
p. 80).


(12) Certain procedural aspects can also be relevant with a view to
contesting liability, such as the lack of jurisdiction of the court
seized or questions of limitation.
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the absence of it) between an activity carried
out by the defendant and the damage. There-
fore, provisions exist in several national envi-
ronmental liability regimes to alleviate the bur-
den of proof concerning fault or causation in
favour of the plaintiff. The Community regime
could also contain one or other form of allevi-
ation of the traditional burden of proof, to be
more precisely defined at a later stage.


Application of equity


Circumstances might occur which would make
it inequitable for the polluter to have to pay the
full compensation for the damage caused by
him. Some room might be granted to the court
(or any other competent body, e.g. an arbiter)
to decide — for instance in cases where the op-
erator who caused the damage can prove that
this damage was entirely and exclusively
caused by emissions that were explicitly al-
lowed by his permit — that part of the com-
pensation should be borne by the permitting
authority, instead of the polluter. Further crite-
ria would need to be defined for such a provi-
sion, for instance that the liable operator had
done everything possible to avoid the damage.


4.4. WHO SHOULD BE LIABLE?


The person (or persons) who exercise control
of an activity (covered by the definition of the
scope) by which the damage is caused (namely
the operator) should be the liable party under
an EC environmental liability regime (13).
Where the activity is carried out by a company
in the form of a legal person, liability will rest
on the legal person and not on the managers
(decision-makers) or other employees who
may have been involved in the activity.
Lenders not exercising operational control
should not be liable.


4.5. CRITERIA FOR DIFFERENT TYPES OF DAMAGE


Different approaches are indicated to deal with
the different types of damage. For biodiversity
damage, liability rules and criteria do not exist
to any meaningful extent, so therefore they


need to be developed. With respect to liability
for contaminated sites, national laws and sys-
tems exist, but they are quite different. Tradi-
tional damage should be dealt with in a coher-
ent way in relation to the other, environmental,
forms of damage, which can only be achieved
if the fundamental rules are the same for each
type of damage.


4.5.1. BIODIVERSITY DAMAGE


Since this area is not generally covered by
Member State liability rules, an EC liability
regime could make a start by covering this
kind of damage within the limits of existing
Community biodiversity legislation.


Which biodiversity damage should be covered?


Damage to biodiversity, which is protected in
Natura 2000 areas, based on the habitats and
wild birds directives, should be covered. Such
damage could take the form of damage to habi-
tats, wildlife or species of plants, as defined in
the annexes to the directives concerned.


When should damage to biodiversity be covered?


There should be a minimum threshold for trig-
gering the regime: only significant damage
should be covered. Criteria for this should be
derived, in the first place, from the interpreta-
tion of this notion in the context of the habitats
directive (14).


How to value biodiversity damage and ensure
restoration at reasonable cost?


Economic valuation of biodiversity damage is
of particular importance for cases where dam-
age is irreparable. But if restoration of damage
is feasible, there also have to be valuation crite-
ria for the damaged natural resource, in order to
avoid disproportionate costs of restoration. A
cost–benefit or reasonableness test will have to
be undertaken in each separate case. The start-
ing point for such a test, for cases where restora-
tion is feasible, should be the restoration costs


(13) However, Member States could make other parties liable also,
on the basis of Article 176 of the EC Treaty.


(14) A Commission services document on the interpretation of this
and other notions in the context of Article 6 of the habitats di-
rective will be published shortly. 







(including the costs of assessing the damage).
For valuing the benefits of the natural re-
source (15), a system needs to be elaborated for
which inspiration could be gathered from cer-
tain systems that exist or are being developed at
the regional level (e.g. Andalusia, Hessen).


If restoration is technically not or only partial-
ly possible, the valuation of the natural re-
source has to be based on the costs of alterna-
tive solutions, aiming at the establishment of
natural resources equivalent to the destroyed
natural resources, in order to re-establish the
level of nature conservation and biological di-
versity embodied in the Natura 2000 network.


Valuation of natural resources may be more or
less expensive, depending on the method used.
Economic valuation methods, such as contin-
gent valuation, travel cost and other forms of
revealed preference techniques that necessitate
surveys involving a large number of people
can be expensive if carried out in every case.
The use of ‘benefit transfer’ techniques can,
however, significantly reduce the cost. The de-
velopment of benefit transfer databases, such
as the ‘Environmental valuation resource in-
ventory’ (EVRI), which contain relevant valua-
tion material, is particularly important. These
databases can be used to provide a context to
the problem and as a source of directly compa-
rable valuation.


How to ensure a minimum level of restoration?


Restoration should aim at the return to the state
of the natural resource before the damage
occurred. To estimate this state, historical data
and reference data (the normal characteristics
of the natural resource concerned) could be
used. Replication of the quality and quantity of
the natural resources will mostly not be pos-
sible, or only at extreme cost. Therefore, the
aim should rather be to bring the damaged re-
sources back to a comparable condition, con-
sidering also factors such as the function and
the presumed future use of the damaged re-
sources.


The impact of damage to biodiversity on costs
of prevention and restoration


Biodiversity damage, in the sense of this White
Paper, may only occur in areas protected under
the habitats and wild birds directives which,
once the Natura 2000 network is established,
are expected to cover up to around 10 % of the
EC territory. In these areas, only environmen-
tally friendly activities may be carried out.
This means that the bulk of environmental
damage to these areas may only be caused by
plants operating dangerous activities in neigh-
bouring areas. But these plants are already cov-
ered by the other pillars of the proposed regime
which address damage in the form of tradition-
al damage and contamination of sites. It
follows that the only additional cost for these
activities due to biodiversity coverage is that
related to prevention of damage to, and restora-
tion of, biodiversity according to the criteria
foreseen in the White Paper.


Given that dangerous activities are not sup-
posed to operate in protected areas, biodiversi-
ty damage occurring there will only exception-
ally be caused by IPPC industries or large
plants for which costs and competitiveness are
a critical issue. Hence, the impact of liability
for biodiversity damage will be minimal for
these industries. On the other hand, the kind of
environmentally friendly activities allowed to
operate in the protected areas are, by their very
nature, likely to internalise cheaply the desired
levels of prevention and restoration.


4.5.2. Contaminated sites


Most Member States have special laws or pro-
grammes to deal with the clean-up of contami-
nated sites, both old and new. The Community
regime should aim at implementing the envi-
ronmental principles (‘polluter pays’, preven-
tion and precaution) for new contamination
and at a certain level of harmonisation with re-
spect to clean-up standards and clean-up objec-
tives. For contaminated sites, the dangerous
activities’ approach would apply and the
regime would be triggered only if the contami-
nation is significant. Contaminated sites in-
clude the soil, surface water and groundwater.
Where an area protected under the biodiversity
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(15) For instance, the presence of the middle spotted woodpecker (see
cover page), a protected species under the wild birds directive.
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legislation is part of a contaminated site, the
regime for biodiversity damage would apply to
that area, in addition to the regime for contam-
inated sites. This might mean that restoration
of the natural resource has to be carried out 
after decontamination of the site.


Clean-up standards


These are standards to evaluate and decide
whether clean-up of a contaminated site is nec-
essary. As with biodiversity, only significant
damage should be covered. The main qualita-
tive criterion for this will be: does the contam-
ination lead to a serious threat to man and the
environment?


Clean-up objectives


These should define the quality of soil and
water at the site to be maintained or restored.
The main objective should be the removal of
any serious threat to man and environment.
Acceptable thresholds would be determined
according to best available techniques under
economically and technically viable conditions
(as under the IPPC directive). Another objec-
tive should be to make the soil fit for actual
and plausible future use of the land. These
qualitative objectives should, where possible,
be combined with quantified numerical stan-
dards indicating the soil and water quality to
be achieved. If clean-up is not feasible for eco-
nomic or technical reasons, full or partial con-
tainment might be a possibility.


4.5.3. Traditional damage


The definition of traditional damage, namely
personal and property damage and possibly
economic loss, will remain under the Member
States’ jurisdiction. All the elements of the
regime dealt with in this White Paper should,
however, also be applied to traditional damage,
with the exception of the specific rules on ac-
cess to justice (4.7) and the specific criteria for
restoration and valuation of environmental
damage (4.5.1 and 4.5.2). For traditional dam-
age, the EC regime should not introduce a
notion of ‘significant damage’.


4.5.4. The relation with the product liability
directive (16)


The product liability directive deals with dam-
age to persons and goods (i.e. traditional dam-
age) caused by a defective product, but it does
not cover environmental damage. Overlaps be-
tween the two liability regimes cannot be ex-
cluded in the field of traditional damage. This
could be the case, for example, when damage
is caused by a product containing dangerous
substances which results in being a defective
product due to a higher presence of chemical
substances than allowed under EC environ-
mental legislation. In such a case, the product
liability directive prevails as the legislation
applicable when compensation is sought for
traditional damage (17).


4.6. ENSURING EFFECTIVE DECONTAMINATION AND


RESTORATION OF THE ENVIRONMENT


An obligation common to biodiversity damage
and contamination of sites should be that dam-
ages or compensation paid by the polluter for
restoration or clean-up have to be effectively
spent for that purpose. If restoration of the
damage is not or only partially possible for
technical or economic (cost–benefit) reasons,
compensation amounting to the value of the
unrestored damage should be spent on compa-
rable projects of restoring or improving pro-
tected natural resources. Determination of
comparable projects by the competent authori-
ties should depend on a thorough analysis of
the environmental benefits gained.


4.7. ACCESS TO JUSTICE


The case of damage to the environment is dif-
ferent from the case of traditional damage,
where victims have the right to raise a claim
with the competent administrative or judicial
bodies to safeguard their private interests.
Since the protection of the environment is a


(16) Council Directive 85/374/EEC on the approximation of the laws,
regulations and administrative provisions of the Member States
concerning liability for defective products (OJ L 210, 7.8.1985, p.
29), amended by Directive 1999/34/EC (OJ L 141, 4.6.1999, p. 20).


(17) The Commission has recently published a Green Paper on prod-
uct liability to gather information on the actual application of
the directive and in order to initiate a debate about the possible
need for a substantial revision of the directive.







public interest, the State (including other parts
of the polity) has the first responsibility to act
if the environment is or threatens to be dam-
aged. However, there are limits to the avail-
ability of public resources for this, and there is
growing acknowledgement that the public at
large should feel responsible for the environ-
ment and should under certain circumstances
be able to act on its behalf. The Commission
has referred to the need for such an enhanced
access to justice in its communication to the
Council and Parliament entitled ‘Implementing
Community environmental law’ (18).


An important legal instrument in this field is
the Århus Convention (19). It includes specific
provisions on access to justice that form a ba-
sis for different actions by individuals and pub-
lic interest groups. These actions include the
following: to challenge a decision of a public
authority before a court of law or another inde-
pendent and impartial body established by law
(the right of administrative and judicial re-
view); to ask for adequate and effective reme-
dies, including injunctions; and to challenge
acts and omissions by private persons and pub-
lic authorities which contravene environmental
law (20). An EC environmental liability regime
could contribute to the implementation of the
Convention in Community law, along the fol-
lowing lines.


4.7.1. ‘Two-tier approach’: the State should be re-
sponsible in the first place


Member States should be under a duty to
ensure restoration of biodiversity damage and
decontamination in the first place (first tier) by
using the compensation or damages paid by the


polluter. Public interest groups promoting en-
vironmental protection (and meeting the rele-
vant requirements under national law) shall be
deemed to have an interest in environmental
decision-making (21). In general, public inter-
est groups should have the right to act on a
subsidiary basis, i.e. only if the State does not
act at all or does not act properly (second tier).
This approach should apply to administrative
and judicial review and to claims against the
polluter.


4.7.2. Urgent cases (injunctions, costs of preventive
action)


In urgent cases, interest groups should have the
right to ask the court for an injunction directly
in order to make the (potential) polluter act or
abstain from action, to prevent significant
damage or to avoid further damage to the envi-
ronment. They should be allowed, for this pur-
pose, to sue the alleged polluter, without going
to the State first. Injunctive relief could aim at
the prohibition of a damaging activity or at
ordering the operator to prevent damage before
or after an incident, or at making him take
measures of reinstatement. It is up to the court
to decide if an injunction is justified.


The possibility to bring claims for reimburse-
ment of reasonable costs incurred in taking ur-
gent preventive measures (i.e. to avoid damage
or further damage) should be granted, in a first
instance, to interest groups, without them hav-
ing to request action by a public authority first.


4.7.3. Ensuring sufficient expertise and avoiding
unnecessary costs


Only interest groups complying with objective
qualitative criteria should be able to take action
against the State or the polluter. Restoration of
the environment should be carried out in coop-
eration with public authorities and in an opti-
mal and cost-effective way. The availability of
specific expertise and the involvement of inde-
pendent and recognised experts and scientists
can play a fundamental role.


Since costs will inevitably be involved in mak-
ing use of rights of access to justice, it would
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(18) ‘Better access to courts for non-governmental organisations and
individuals would have a number of helpful effects in relation to
the implementation of Community environmental law. First, it
will make it more likely that, where necessary, individual cases
concerning problems of implementation of Community law are
resolved in accordance with the requirements of Community
law. Second, and probably more important, it will have a gener-
al effect of improving practical application and enforcement of
Community environmental law, since potentially liable actors
will tend to comply with its requirements in order to avoid the
greater likelihood of litigation.’ (COM(96) 500 final, p. 12.)


(19) UN/ECE Convention on Access to Information, Public Partici-
pation in Decision-making and Access to Justice in Environ-
mental Matters, that was adopted and signed, also by the Com-
munity, at the fourth ministerial conference in Århus (Den-
mark), 23 to 25 June 1998.


(20) Article 9 of the Århus Convention. (21) Article 2(5) of the Århus Convention.
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be worthwhile to explore how out-of-court
solutions, such as arbitration or mediation,
could be used in this context. Such solutions
aim at saving time and costs.


4.8. THE RELATION WITH INTERNATIONAL CONVENTIONS


There are a growing number of international
conventions and protocols dealing with (envi-
ronmental) liability in several fields. There is,
for instance, a long-standing body of conven-
tions and protocols concerning damage caused
by nuclear activities, as well as in the field of
oil pollution at sea. A more recent convention
deals with damage caused by maritime trans-
port of hazardous and noxious substances, and
Member States are currently considering its
possible ratification. All these conventions are
based on a strict but limited liability and the
concept of a second tier of compensation. In
the case of oil pollution, the second tier is a
fund, fed jointly by the contributing oil compa-
nies in the importing States, which compen-
sates — also up to a certain limit — liabilities
exceeding the shipowner’s liability. In the light
of recent marine pollution accidents, it should
be examined if the international regime should
be complemented by EC measures. The Com-
mission will prepare a communication on oil
tanker safety (June 2000) examining, inter
alia, the need for a complementary EC regime
on liability for oil spills. Different options in
this regard will be examined, taking into ac-
count the specific character of the sector. More
generally, a future EC regime on environmen-
tal liability would have to clarify to what ex-
tent there is room for application in those areas
that are already covered by international law.


4.9. FINANCIAL SECURITY


Insurability is important to ensure that the goals
of an environmental liability regime are reached.


Strict liability has been found to prompt spin-
offs or delegation of risky production activities
from larger firms to smaller ones in the hope of
circumventing liability. These smaller firms,
which often lack the resources to have risk-
management systems as effective as their larg-
er counterparts, often become responsible for a
higher share of damage than their size would
indicate. When they cause damage, they are


also less likely to have the financial resources
to pay for redressing it. Insurance availability
reduces the risks to which companies are ex-
posed (by transferring part of them to insurers).
They should therefore also be less inclined to
try to circumvent liability (22).


Insurance availability for environmental risks,
and in particular for natural resource damage, is
likely to develop gradually. As long as there are
not more widely accepted measurement tech-
niques to quantify environmental damage, the
amount of the liability will be difficult to pre-
dict. However, the calculation of risk-related
tariffs is important for the fulfilment of liabili-
ties under insurance contracts and insurance
companies are required to establish adequate
technical provisions at all times. Developing
qualitative and reliable quantitative criteria for
recognition and measurement of environmental
damage will improve the financial security
available for the liability regime and contribute
to its viability, but this will not occur overnight
and is likely to remain expensive. This justifies a
cautious approach in setting up the liability
regime.


Capping liability for natural resource damages
is likely to improve the chances of early devel-
opment of the insurance market in this field,
though it would erode the effective application
of the ‘polluter pays’ principle.


When looking at the insurance market — in-
surance being one of the possible ways of hav-
ing financial security, alongside, among others,
bank guarantees, internal reserves or sector-
wise pooling systems — it appears that cover-
age of environmental damage risks is still rela-
tively undeveloped, but there is clear progress
being made in parts of the financial markets
specialising in this area. One example is the
development of new types of insurance poli-
cies for the coverage of costs involved in the
clean-up of contaminated sites, for instance in
the Netherlands.


(22) On the other hand, a company that is able to insure against the
damages it can potentially cause to natural resources still has an
interest in behaving responsibly. This is so because, to get an
insurance policy, a company normally has to go through an
environmental audit, is often required to have an effective 
risk-management system, and, if insurance payments are re-
quired, must frequently shoulder part of the bill.







The insurability of environmental risks is
essential for financial security but depends
considerably on the legal certainty and trans-
parency provided by the liability regime. The
environmental liability regimes of nearly all
the Member States, however, have not made 
financial security a legal requirement. Where
this has been done, for instance in the German
environmental liability law, the implementa-
tion of the provision concerned has run into
difficulties, which have so far prevented the
necessary implementing decree from being 
established.


The concerns of the financial sectors are one
reason for the step-by-step approach men-
tioned in this White Paper (see Section 6). The
closed scope of dangerous activities, the limi-
tation to those natural resources which are
already protected by existing Community law
and the limitation to significant damage are all
aspects which contribute to making the risks
arising from the regime better calculable and
manageable. Moreover, the EC regime should
not impose an obligation to have financial
security, in order to allow the necessary flexi-
bility as long as experience with the new
regime still has to be gathered. The provision of
financial security by the insurance and banking
sectors for the risks resulting from the regime
should take place on a voluntary basis. The
Commission intends to continue discussions
with these sectors in order to stimulate the fur-
ther development of specific financial guaran-
tee instruments.
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5. DIFFERENT OPTIONS FOR
COMMUNITY ACTION


A range of different options and instruments
have been considered in the course of the
process of developing an approach to environ-
mental liability. The main ones are described in
this section, as well as their advantages and
disadvantages.


5.1. COMMUNITY ACCESSION TO THE LUGANO CON-
VENTION


The Council of Europe Convention on Civil
Liability for Damage resulting from Activities
Dangerous to the Environment was established
in 1993. The Commission and all Member
States participated in the negotiations. The Con-
vention contains a regime for environmental
liability that covers all types of damage (both tra-
ditional damage, such as personal injury and
property damage, and impairment of the environ-
ment as such) when caused by a dangerous activ-
ity. Dangerous activities in the fields of danger-
ous substances, biotechnology and waste are fur-
ther defined. The scope is open in the sense that
activities other than those explicitly referred to
may also be classified as dangerous. A summary
on the history and contents of and signatories to
this Convention is available to the public.


Community accession to this Convention
would have the advantage of being in accor-
dance with the subsidiarity principle at interna-
tional level (new EC legislation should not be
established in so far as the matter concerned can
be dealt with by Community accession to an ex-
isting international convention). Moreover, the
Convention has a comprehensive coverage (all
types of damage resulting from dangerous ac-
tivities) and a wide and open scope, which has
the merit of presenting a coherent system and of
treating operators of all dangerous activities in
the same way. Six Member States (23) have
signed the Convention, whereas others may be
considering doing so. Several Member
States (24) have already prepared legislation to
implement the Convention, or are in the process
of preparing ratification. However, some other


Member States (25) do not intend to sign or rati-
fy it. The Convention is also open to accession
by central and east European countries, even by
countries which are not members of the Council
of Europe, so that it could have an important in-
ternational spread. Accession by the Communi-
ty could encourage other countries to accede.


Comparing the regime of the Lugano Conven-
tion with the environmental liability regimes of
the Member States, a general impression is that
the Convention goes further than most Member
States in some respects (namely in that it ex-
plicitly covers environmental damage as such).
Its open scope of dangerous activities also goes
further than several Member States which have
regimes with a closed and more limited scope.
These Member States, and most of industry,
feel that the scope of the Lugano Convention is
too wide and gives too little legal certainty and
that its definitions, especially in the field of en-
vironmental damage, are too vague. The Con-
vention does cover such damage, but in a rather
unspecific way. For instance, it does not require
restoration nor does it give criteria for restora-
tion or economic valuation of such damage.
Thus, if accession to the Convention was envis-
aged, an EC act would be needed to supplement
the Lugano regime in order to bring more clari-
ty and precision to this new area where liability
is concerned.


5.2. A REGIME FOR TRANSBOUNDARY DAMAGE ONLY


Member States are increasingly aware of dam-
age caused across their boundaries, not least be-
cause of public sensitivity to pollution originat-
ing in another country. Awareness of trans-
boundary problems is likely to increase further
as the implementation of the habitats directive
and Natura 2000 progresses and it is found that
many protected areas straddle borders between
Member States. Even if both pollution and im-
mediate damage to one of these areas are within
one Member State, the damage may also have
implications for other Member States, for in-
stance by damaging the integrity of a species or
a habitat as a whole. The pollution of rivers or
lakes also often has a transboundary dimension.
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(23) Greece, Italy, Luxembourg, the Netherlands, Portugal and Fin-
land.


(24) Greece, the Netherlands, Austria, Portugal and Finland. (25) Denmark, Germany and the UK.







The main argument used in favour of a ‘trans-
boundary only’ regime is that, on subsidiarity
grounds, there are insufficient arguments for
applying a liability regime to problems within
one Member State, but that transboundary
problems are indeed better dealt with at EC
level. The disadvantage is that a system that
addresses only transboundary problems would
leave a serious gap where liability for biodiver-
sity damage is concerned, since this is not yet
covered at all by most Member States. The im-
portant objective of strengthening the applica-
tion of Community environmental legislation
could not be reached by a regime which would
not cover most of the potential infractions of
such legislation, namely all those taking place
within one Member State. A transboundary
only system would also lead to subjects being
treated completely differently within one
Member State, since some, who happen to be
involved in a case of transboundary damage,
could be liable under the EC transboundary
only regime, whereas others, who are conduct-
ing the same activity in the same country and
causing similar damage, could walk free if the
national regime happened not to cover such a
case. This might even call into question the
legitimacy of such a regime under the principle
of equal treatment as developed in the case-law
of the Court of Justice of the European Com-
munities.


5.3. MEMBER STATES’ ACTION GUIDED BY A COMMU-
NITY RECOMMENDATION


This option, for instance a recommendation
linked with existing Community legislation
relevant in this field, might have the support of
those who are not convinced of the need for a
legally binding instrument. They might feel,
for instance, that there is insufficient evidence
for Member State laws not being adequate
enough to deal with the relevant environmental
problems. A recommendation, being a non-
binding instrument without enforcement mech-
anisms, would bring less cost for operators but
also less benefit for the environment, among
other things in cases of transboundary damage
inside the Community, than a binding instru-
ment. Similar arguments would apply to the
use of environmental (voluntary) agreements
in this context.


5.4. A COMMUNITY DIRECTIVE


The main differences between a Community
directive and Community accession to the
Lugano Convention are that the scope of Com-
munity action can be better delimited and the
regime for biodiversity damage can be better
elaborated, in accordance with the relevant
Community legislation. Both differences result
in more legal certainty than provided by the
Lugano Convention. It should be noted that,
even if the Community does not accede to the
Lugano Convention, the latter can provide an
important source of inspiration for a future
Community directive. As far as the application
of a liability regime to non-EU Member States
is concerned, it is clear that a Community
directive on environmental liability would be
taken into account in the enlargement process
of the applicant countries, whereas the situa-
tion in these countries with respect to environ-
mental liability would also be examined.


Comparing this type of Community action
with the more limited and non-binding options
described in 5.2 and 5.3, the former is the op-
tion with higher added value in terms of better
implementation of the EU environmental prin-
ciples and law, and of effective restoration of
the environment.


5.5. LIABILITY SECTOR-WISE, NAMELY IN THE AREA


OF BIOTECHNOLOGY


On several occasions, the European Parliament
has asked the Commission to insert liability
provisions into existing directives in the field
of biotechnology. The option mentioned in 5.4
could be pursued by proposing more focused
liability provisions applicable to specific sec-
tors (e.g. biotechnology), instead of a horizon-
tal approach, covering all (potentially) haz-
ardous activities in an equal way.


A horizontal approach has the advantage of
providing the general framework in a single
act. Provided that the activities covered pose
similar environmental risks and raise compara-
ble economic issues, this approach would not
only be more consistent but also more effi-
cient. A sector-wise approach would not ensure
a coherent system or an equal application of
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the ‘polluter pays’, preventive and precaution-
ary principles to activities that are comparable
in the sense that they pose a risk to man and
the environment. Moreover, the objective of
better implementation of all relevant pieces of
Community environmental legislation would
not be reached if liability provisions were in-
troduced only in one specific area of legisla-
tion. Finally, it would be difficult to explain to
a sector why it should be singled out for being
subject to liability provisions, different from
other sectors posing similar risks. For all these
reasons, a horizontal environmental liability
regime is to be preferred.
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6. SUBSIDIARITY AND
PROPORTIONALITY


The EC Treaty requires Community policy on
the environment to contribute to preserving,
protecting and improving the quality of the en-
vironment, and to protecting human health (Ar-
ticle 174(1)). This policy must also aim at a
high level of protection, taking into account the
diversity of situations in the various regions of
the Community. It shall be based on the precau-
tionary principle and on the principle that pre-
ventive action should be taken, that environ-
mental damage should as a priority be rectified
at source and that the polluter should pay (Arti-
cle 174(2)). All these principles, which are, ac-
cording to the wording of the Treaty (see italic),
binding for the EU institutions, are currently not
being implemented in an optimal way through-
out the Community. One reason for this is that
there is a gap in most Member States’ liability
regimes as far as biodiversity damage is con-
cerned (see also in this context Section 3).


Moreover, national legislation cannot effective-
ly cover issues of transboundary environmental
damage within the Community, which may af-
fect, among others, watercourses and habitats,
many of which straddle frontiers. Therefore, an
EC-wide regime is necessary in order to avoid
inadequate solutions to transfrontier damage.


Member States apply different instruments to
implement their environmental liability rules.
Some rely more on administrative or public
law, whereas others use civil law to a larger ex-
tent. They all use a mixture of both. An EC
regime should aim at fixing the objectives and
results, but the Member States should choose
the ways and instruments to achieve these.


In accordance also with the subsidiarity and
proportionality principles, an EC regime — to
be based on Article 175 of the Treaty — could
be a framework regime containing essential
minimum requirements, to be completed over
time with other elements which might appear
necessary on the basis of the experience gath-
ered with its application during the initial period
(step-by-step approach).


In case the instrument for establishing the
regime were to be a directive, a coherent appli-


cation of the system throughout the Communi-
ty will be ensured through the Commission’s
monitoring of EC law and the case-law of the
Court of Justice of the European Communities.
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7. THE OVERALL ECONOMIC 
IMPACT OF ENVIRONMENTAL
LIABILITY AT EC LEVEL


An EC regime along the lines of the White
Paper would differ in significant respects from
existing regimes. Therefore, past experience is
insufficient to support any strong views on the
overall economic impact of the EC regime, in-
cluding its external competitiveness impact.
The Commission will continue its research in
this area and launch further studies on the eco-
nomic and environmental impact of environ-
mental liability. The findings of these studies
will be profoundly assessed and given due
weight in the preparation of the Commission’s
future initiatives in this field. However, at this
point, evidence on existing liability regimes 
offers a useful general analytical framework.


The available evidence on the overall impact of
environmental regulation on industry competi-
tiveness suggests that no significant negative im-
pact is discernible. There is also available data on
the impact of environmental liability regimes.
The annual total clean-up costs, excluding natu-
ral resource damage costs, of the retroactive (26)
US Superfund represent some 5 % of the total
amount spent each year in the United States to
comply with all federal environmental regula-
tions. No overall figures are available on the
costs of natural resource damage for the US
Superfund. As concerns the environmental liab-
ility regimes in place in Member States, available
evidence suggests that they have not led to any
significant competitiveness problems.


While we are unsure of the effects on external
competitiveness of an EC liability regime, it
must be taken into consideration that most
OECD countries have environmental liability
legislation of some kind. Therefore, an EC en-
vironmental liability regime will not amount to
the adoption by the EU of a unilateral standard
of environment protection (27)


This does not mean that the international com-
petitiveness of EU industry, and in particular of
export-oriented industries and of sectors facing
significant competition from imports, should
not be safeguarded by all means possible.
There are ways to offset potential external
competitiveness problems that might be raised
by differences in liability standards at interna-
tional level compatible with world trade rules.


As regards SMEs, they often cause more envi-
ronmental damage than their size would indi-
cate, possibly due to a lack of resources. From
this perspective, they might experience a more
substantial impact. Undesirable side effects
such as an increase in the share of damage
caused by SMEs could be mitigated by more
targeted use of national or EC support mecha-
nisms aimed at facilitating the adoption by
SMEs of cleaner processes.


The proposed approach to liability protects eco-
nomic operators in the financial sector from lia-
bility unless they have operational responsibili-
ties. Undesirable negative impacts on this sector
are therefore unlikely. Provided legal certainty
with respect to liability and transparency are as-
sured, the impact, in particular on the insurance
sector, should be positive over time, as experi-
ence is gained with the working of the regime
and new markets for insurance products emerge.


The effect of environmental liability on em-
ployment is also a relevant issue. The available
research on the overall impact of environmen-
tal regulation suggests that, while jobs in par-
ticular industries may rise or fall, total employ-
ment will not be systematically affected (28).


While there are no available empirical studies
on the specific impact of environmental liabili-
ty on employment, it is clear that there might
be some negative impacts as enterprises shift
from more environmentally damaging activi-
ties and processes to cleaner ones. However,
this impact is likely to be counterbalanced. The
economic essence of liability is that it provides
incentives to increase levels of prevention. It is
therefore to be expected that employment in
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(26) The White Paper argues against retroactive liability which, all
else being the same, has higher cost impacts.


(27) In this context, it is relevant to note that most problems of com-
petitiveness and delocalisation present themselves among devel-
oped countries rather than between developing and developed
ones (a conclusion that is confirmed in the recent WTO study on
trade and environment, ‘Trade and the environment’, Special
Studies, WTO, 1999). Therefore, since most OECD countries al-
ready have some kind of environmental liability legislation, the
impact on external competitiveness of an EC liability regime is
likely to be limited.


(28) See, for instance, the benchmark study, ‘Jobs, competitiveness
and environmental regulation: what are the real issues?’, Repet-
to, R., World Resources Institute, March 1995.







industries providing and using clean technolo-
gies and related services will benefit from en-
vironmental liability. As insurance for natural
resource damage develops, more jobs should
also be created in this sector.


The key concept here is sustainable develop-
ment, taking into account in a balanced way the
economic, social and environmental dimensions.


Finally, it must be recalled that the use of poli-
cy instruments often generates costs even if
they yield a net benefit. It is therefore neces-
sary to pursue the minimisation of costs associ-
ated with predetermined goals.


In the case of liability, transaction costs, i.e. the
costs of reaching and enforcing rules, are a
matter of specific consideration. Three cases
can be mentioned in this respect. Firstly, the
case of the United States, where litigation is
admittedly more widespread than in Europe,
and where liability laws have entailed high
transaction costs, mainly legal fees, to the tune
of 20 % of total enforcement and compensa-
tion costs. Secondly, for the strict environmen-
tal liability systems in the Member States,
there is no evidence that they have given rise
to an increase in claims or transaction costs.
Finally, there is the experience in the Commu-
nity with the introduction of the product liabil-
ity directive (see footnote 16). A study report
on the first period of application of this direc-
tive did not find any significant increase in the
number or pattern of claims. It can be conclud-
ed from this that, when shaping the features of
an environmental liability regime, it is impor-
tant to look at the reasons for the differences in
transaction costs between the different sys-
tems, and to avoid features that would, in par-
ticular, contribute to such costs.


Rules concerning direct access to justice by
parties other than public authorities should also
be assessed in this light. The application of
out-of-court solutions could be beneficial in
this context. Also, clean-up and restoration
standards should be assessed in the light of the
costs they would be likely to generate.


In order to be able to deal with historical and
other forms of pollution for which liability


would not be a suitable instrument, for in-
stance in the case of diffuse damage or in cases
where the polluter cannot be identified,
Member States could use — as some already
do — other instruments, such as impact fees
levied on polluting activities or funds estab-
lished at national or regional level.
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8. CONCLUSION


This White Paper has sought to assess different
options for Community action in the field of
environmental liability. On the basis of the
analysis set out in this White Paper, the Com-
mission considers as the most appropriate op-
tion that of a Community framework directive
on environmental liability, providing for strict
liability — with defences — with respect to
traditional damage (namely damage to health
and property) and environmental damage (con-
tamination of sites and damage to biodiversity
in Natura 2000 areas) caused by EC-regulated
dangerous activities, and fault-based liability
for damage to such biodiversity caused by non-
dangerous activities. This approach would pro-
vide the most effective means of implementing
the environmental principles of the EC Treaty,
in particular the ‘polluter pays’ principle.


The details of such a framework directive
should be further elaborated in the light of the
consultations to be held.


The Commission invites the European Parlia-
ment, the Council, the Economic and Social
Committee and the Committee of the Regions,
as well as interested parties, to discuss and
comment on the White Paper. Comments can
be sent to the Commission at the following ad-
dress:


Directorate-General for the Environment, Le-
gal Affairs Unit (DG ENV.B.3), rue de la
Loi/Wetstraat 200, B-1049 Brussels,


or sent by e-mail to


Carla.DEVRIES@cec.eu.int or
Charlotta.COLLIANDER@cec.eu.int


before 1 July 2000.
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Annex 1


STUDY OF CIVIL LIABILITY SYSTEMS
FOR REMEDYING
ENVIRONMENTAL DAMAGE


EXECUTIVE SUMMARY


by McKenna & Co., London, June 1996


INTRODUCTION


This final report covers the legal liability systems of
19 different countries with regard to ‘remedying’ envi-
ronmental damage as at December 1995. Although the
original terms of reference were limited to considera-
tion of civil liability, administrative and criminal lia-
bility have also been considered in some depth in order
to provide a representative overall view of ‘environ-
mental liability’ systems in place.


CIVIL LIABILITY


All the countries considered have a form of classical
civil liability based on the fundamental principle that
where a person causes damage to another with some de-
gree of fault (usually negligence) that damage should be
compensated. These rules are expressed either as part of
a civil code or through common law developed through
case-law or through enactments formalising common
law. The classic civil liability systems in a number of
countries have been developed to introduce forms of
strict liability for environmental damage where, for
example, hazardous activities are being undertaken.


Some countries have enacted specific laws to provide a
basis for claiming compensation for environmental
damage suffered. The first countries to take this step
were Norway and Sweden. Significantly, the other
Scandinavian countries have also now introduced spe-
cific environmental civil compensation laws. Among
others, Germany also has such a law and Austria is due
to introduce one based mainly on the Lugano Conven-
tion on Civil Liability for Damage resulting from Ac-
tivities Dangerous to the Environment of 1993. Many
of these laws are recent and therefore experience of
their use is limited. The German legislation has been
particularly underused.


The specific environmental compensation laws impose
strict liability and are directed towards environmental


issues. Some are made to apply only to certain indus-
trial activities or installations. This is, for example, the
case with the Danish and German legislation, both of
which list in an annex the industries to which the leg-
islation applies. In contrast, the Finnish and Swedish
legislation applies to any activity which results in dam-
age to the environment.


ADMINISTRATIVE AND CRIMINAL LIABILITY


The majority of environmental regulation in the countries
considered, both in terms of the quantity of legislation
and practical measures, operates through administrative
law which is supported by the availability of criminal
sanctions involving fines and/or imprisonment where
breaches of the rules occur. In some countries, such as the
Netherlands, administrative fines are also available.


A common characteristic is the use of administrative
licensing or authorisations, but countries differ in the
way in which such systems have been developed.
Some countries have a number of administrative enact-
ments and administrative bodies which control the ac-
tivities of certain industries or environmental sectors.
This often operates on a federal, regional or county
basis. Other countries operate such systems under the
control of a central ‘environmental protection agency’
which exerts control over most sectors of the environ-
ment and most industrial activities in conjunction with
local authorities. The UK is at present undergoing
transition from a sector-based approach to control
mainly under the Environment Agency, although local
authorities retain certain competences. Denmark has a
similar regulatory structure, although the municipali-
ties and county councils appear to have retained more
powers relative to the central authority. Finland oper-
ates a central environment agency with 13 specific re-
gional environment agencies.


Criminal sanctions mainly arise where there is breach
of a licence or administrative order, although direct
criminal pollution offences are used in more serious
situations. Some countries, such as Spain, Germany
and Finland, have now introduced broad environmen-
tal criminal offences into their criminal codes.


CIVIL DAMAGES


The main civil law remedy, common to the countries
studied, is compensation by way of damages. The ob-
jective is to compensate persons for injury or loss
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caused to them — that is, as far as possible, to put
them in a position as if the damage had not occurred.
The systems therefore seek to assess the value in fi-
nancial terms of this loss. Recoverable losses are gen-
erally limited to personal injury, damage to property
and, often, pure economic loss. Accordingly, most sys-
tems do not allow compensation for pure ecological
damage. This does not mean that compensation is nev-
er available where damage to soil, groundwater, flora,
fauna, etc. has occurred. Compensation in such cir-
cumstances is not in respect of the ecological damage
but in respect of any consequential loss to the
landowner or occupier, for example, for the reduction
in value of land or damage to livelihood. Usually com-
pensation in respect of clean-up costs may be claimed.


Some moves have been made towards compensation
for pure ecological damage. The United States has a
system allowing the recovery of natural resource dam-
ages which may, however, only be claimed or recov-
ered by government trustees and therefore do not rep-
resent a windfall to private persons. The courts are still
developing the methods for assessment and the limits
for such damages. In Belgium, the courts are using the
concept of collective goods so that pure ecological or
aesthetic loss can be compensated. In France and the
Netherlands, there is some possibility for environmen-
tal action groups to claim damages in respect of the in-
terest which they aim to protect. The damages are
awarded to enable them to carry out some form of
restoration, such as restocking rivers with fish or
cleaning oiled birds.


Under civil law principles, most systems do not im-
pose an obligation to use damages received to restore
the environment. This is not, however, without qualifi-
cation. A number of the civil liability systems impose
an obligation to mitigate any damage and this may in-
volve clean-up. In addition, in a number of countries,
the administrative authorities may order the plaintiff to
carry out clean-up operations effectively requiring the
use of civil damages for restoration. In Norway, the
damages will often be paid to the authorities to enable
them to carry out clean-up. The private plaintiff will
only receive the money where it is not in the public in-
terest to clean up.


ADMINISTRATIVE POWERS


The systems studied all operate some form of adminis-
trative system for environmental protection and it is
through these systems rather than civil law remedies
that most action to protect and restore the environment


takes place. The licensing and monitoring systems pro-
vide the authorities with information and they usually
have considerable powers to either order remediation
or to remediate and reclaim the cost. The powers avail-
able often depend upon the legislation establishing
them. Most countries give regulatory authorities pow-
ers to order restoration or clean-up themselves and
reclaim the cost. Such powers have only become avail-
able in the more recent statutes in Luxembourg. In the
Netherlands, these powers are supported by adminis-
trative charges for non-compliance. A further power
available, for example, in Italy, the Netherlands and
Portugal, is the closure of plants which breach rules
and are causing pollution. In Italy, the relocation of
plants may also be ordered.


LIMITS ON DAMAGES OR CLEAN-UP COSTS


Maximums for damages or clean-up costs are rare. Ger-
many has a theoretical limit in its civil environmental
legislation for personal injury and damage to property,
which is set at quite a high level. Austria usually limits
civil damages to the value of the property involved.
Clean-up costs are generally limited only in so far as
they are necessary and reasonable, requiring some form
of assessment of the costs and benefits of remediation.


REMEDIATION/RESTORATION STANDARDS


Some differences exist between the countries with re-
gard to the level of restoration required. The most de-
veloped system operates in the Netherlands where the
basic level is ‘multifunctionality’ which requires
restoration suitable for all uses. The present system is
a revision of the well-known ABC standards. In excep-
tional cases, multifunctionality is not required. Current
use is generally relevant only in deciding whether or
not clean-up should be commenced. The United States
operates a system requiring clean-up to a level similar
to multifunctionality. Due to the huge costs involved,
there is a move towards less ambitious standards in
practice. A few of the countries, such as Denmark, Por-
tugal and Finland, set high absolute standards,
although in practice these seem not to be rigidly
adhered to. Most countries otherwise have no central
standards although guidelines exist and in practice
end-use is normally taken into account.


INJUNCTIVE RELIEF


In most countries, injunctions are available in urgent
cases to prevent polluting activity or requiring positive
preventive measures. Generally, it is for the court to
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grant injunctions. However, in Denmark the adminis-
trative authorities have some powers to enforce injunc-
tive relief without the courts. In Germany, the level of
urgency required to justify an injunction appears to be
high and in Italy injunctions are unusual in environ-
mental cases. The UK employs a ‘balance of conven-
ience test’ which requires assessment of the relative
advantages and disadvantages to the parties. If there is
a significant disadvantage to one of the parties, an in-
junction may be refused. The Swedish system appears
to be more liberal, granting injunctions where a mere
risk of pollution arises.


LIABLE PERSONS


The general rule is that the polluter is responsible.
Normally, the liable person is an operator or landown-
er, although specific legislation may name the liable
person more specifically. Criminal sanctions, although
aimed at specific actions, are generally expressed
widely in terms of the liable person. In some cases, a
primary and secondary liable person is named. New
provisions in the UK concerning contaminated land
make the polluter primarily liable for clean-up with the
landowner or occupier becoming liable if the polluter
cannot be found.


Directors and managers may be held liable in most
countries, particularly in criminal law. In some coun-
tries, such as Spain, the Netherlands, Finland, Sweden,
the UK, and Switzerland, liability of a parent company
is theoretically possible where it exerts actual control.
Similarly, lenders may incur liability through fore-
closure or exertion of actual control.


CAUSATION AND THE BURDEN OF PROOF


A significant obstacle common to environmental cases
in the countries studied is proof of causation. Fre-
quently, the issues are complex and high levels of tech-
nical and expert evidence are required. This can be a
significant barrier to successful action by individual
plaintiffs bringing claims.


The basic rules applying to most systems is that the
plaintiff carries the burden of proof. The plaintiff must
normally in civil law show that one cause or version of
events was more likely to have occurred than any oth-
ers. This level of proof is often referred to as ‘the bal-
ance of probabilities’ or ‘prevailing probability’. Some
countries, such as Belgium, Portugal and Iceland, re-
quire higher levels of proof.


Reversal or reduction of the burden of proof is used in a
number of the countries studied. Usually, reversal has
been developed by the courts and is employed in specif-
ic circumstances. Some courts may, for example, reverse
the burden of proof where particularly hazardous activi-
ties are involved or where there is apparently no alterna-
tive explanation to the version of events which the plain-
tiff seeks to show. In Germany, a reduction of the burden
of proof of causation developed through case-law has
been included in the environmental liability legislation.
This merely requires the plaintiff to show the suitability
of the plant to cause the damage. The defendant must
then show that the actual cause was different.


ACCESS TO JUSTICE


There are some significant variations in the extent to
which individuals and particularly environmental inter-
est groups can gain access to the courts to enforce the
law for protection and restoration of the environment.


CIVIL LAW


The general principle throughout most of the countries
studied is that only a person with a direct interest, that
is having suffered some damage or loss, may bring a
civil action for compensation. Generally, therefore,
plaintiffs do not have rights in relation to the unowned
environment. Such rights for individuals were consid-
ered and rejected in Denmark.


As they cannot show any direct loss, environmental in-
terest groups cannot usually bring civil actions. In
France, there is provision, however, for concerned indi-
viduals to appoint an interest group to bring an action in
the civil, administrative or criminal courts. Under cer-
tain Italian legislation, recognised interest groups may
intervene in the assessment of civil damages. The
Netherlands and Portugal allow interest groups to seek
injunctive relief for protection of the environment.


In Luxembourg, certain laws have begun to allow in-
terest groups standing to act as civil parties. The Nor-
wegian approach is interesting in that environmental
interest groups have been awarded standing in certain
cases and the courts often favour such claims more
than those of individuals. In addition, in France and
the Netherlands, the courts have awarded compensa-
tion to interest groups for costs incurred in restoring
the environment. Compensation for costs of restocking
waters with fish can be claimed under specific legisla-
tion in Denmark.
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The most liberal rules on standing appear to be in Ire-
land where the courts have held that by definition an
aggrieved person has standing. This right extends to
include interest groups.


ADMINISTRATIVE LAW


In relation to administrative law, the countries studied
show considerable differences in the rights of individ-
uals and interest groups to challenge decisions and re-
quire enforcement of the law. Individuals are in most
cases empowered to challenge administrative decisions
in the courts only where their interests or rights have
been violated or affected in some way. Again, the
broad Irish ruling would seem to apply to any person
or group challenging an administrative decision.


The rights of interest groups to challenge administra-
tive decisions are somewhat more liberal than their
rights in civil courts. Often the group concerned must
be acting in relation to the interest it was created to
protect. This is the case in the Netherlands and
Switzerland. Others, such as Sweden, the UK, Iceland
and Norway, require the interest group to show a suffi-
cient level of interest. In the UK, the courts seem to be
taking an increasingly liberal approach in this respect.
In some of the countries, legislation actually sets out
whether or not the interest groups are to have such
rights and Italian and Danish legislation has gone so
far as to list interest groups upon which rights are
conferred.


CRIMINAL LAW


The widest disparities in the rights of individuals and
interest groups amongst the countries appear in rela-
tion to criminal law. Spain, France, Austria and the UK
allow private prosecutions. In the UK, this right has
been used by environmental interest groups and in
France the right is available for all listed interest
groups. In Finland, private prosecutions are possible
but very rare and in Ireland certain legislation confers
the right on ‘any person’ to bring a prosecution. Dif-
ferent rights are available in Luxembourg and Portu-
gal. In Luxembourg, an interest group may prosecute if
it can show an interest different to that of the commu-
nity for whom the public prosecutor must act. In Por-
tugal, interest groups may only act as third parties.


The remaining countries not mentioned above do not
permit private prosecutions but usually permit some
form of challenge or complaint to the authorities


against a decision not to prosecute. This right is usual-
ly only available to the victim, although in Italy listed
interest groups may do so.


FINANCIAL SECURITY


Where a polluter is insolvent or cannot be found, there
is, in general, no civil remedy available to a plaintiff.
Only Sweden has an environmental liability fund for
this purpose. Similarly, where clean-up of land is re-
quired and a polluter cannot be made to pay, the cost
falls upon the authorities to fund operations. A number
of specific funds exist, for example, in Germany for
contaminated land remediation, in France for airport
noise compensation, and in the Netherlands for air pol-
lution and amongst oil companies for clean-up of con-
tamination at old petrol stations.


Compulsory insurance is used in a number of the
countries studied but in specific high-risk areas only.
Examples are nuclear installations, some listed sites (in
Germany and France) and toxic and hazardous waste.
Sweden, however, requires licensed sites to pay into
the environmental civil liability fund.


The majority of insurance policies available in the gen-
eral insurance markets are limited to sudden and acci-
dental damage. Insurance pools covering pollution
risks provide specialised insurance in some countries
(notably Denmark, Spain, France, Italy and the Nether-
lands). Those pools, as well as some policies available
from individual insurers in countries such as Germany,
Ireland, Sweden, the UK and Switzerland, provide
cover which extends to gradual pollution.
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Annex 2


ECONOMIC ASPECTS OF LIABILITY
AND JOINT COMPENSATION SYSTEMS
FOR REMEDYING ENVIRONMENTAL
DAMAGE


SUMMARY REPORT


by ERM Economics, London, March 1996


1. AIMS AND APPROACH OF THE STUDY


The aim of this study was to consider the economic
implications of environmental liability systems and to
examine the economic case for action by the EU. A
parallel study (29) examined the legal aspects.


Environmental liability systems are of interest for a
number of potential benefits that they can offer:


• they can provide incentives to prevent or remedy
environmental damage not currently covered by
other instruments;


• they can directly compensate the victim;


• they give force to the ‘polluter pays’ principle;


• they are, in some circumstances, more economical-
ly efficient than regulatory (command and control)
or economic instruments.


The approach taken in this study was first to identify in
principle what the expected benefits and costs of a lia-
bility system would be, and then to examine the avail-
able empirical data and supporting studies. Finally,
interviews were carried out with a small number of
firms in seven industrial sectors in each of five coun-
tries, four from the EU and one from eastern Europe.
Interviews were also carried out with representatives of
banks and insurance companies in the five countries.


A significant finding of the study is the surprising lack
of previous studies into the economics of environmen-
tal liability systems. None of the EU countries studied
had carried out empirical economic studies into either
the costs or the benefits of their existing or future lia-
bility systems. A similar lack of empirical analysis is
evident among the principal economic actors: firms,
insurance companies and banks. The research conduct-
ed for this study was unable to find any firm or indus-


trial association which had fully quantified its existing
and future environmental liabilities (30). Nor did the re-
search reveal that banks or insurance companies were
able to quantify the future costs in any detail.


There are many reasons why the empirical basis for pol-
icy-making in this area is poor. Two specific reasons are:


• environmental liability systems are novel in Europe
and very little experience exists;


• as with the evaluation of other prevention systems
(e.g. policing, fire services), the target for perform-
ance is the avoidance of accident or damage; this
effect is inherently unobservable.


1.1. ENVIRONMENTAL LIABILITY SYSTEMS AND OTHER


INSTRUMENTS


The use of an environmental liability system was com-
pared with alternative types of instruments, i.e. regulation
and economic instruments, using a number of criteria:


• economic efficiency in controlling pollution;


• incentives for prevention, remediation and future
technology development;


• transaction costs (31).


These criteria were used to provide initial indications
of the relative applicability of environmental liability
systems to different types of environmental problems.


Environmental liability systems work best where there
is clear causation, for example in accidental damage or
where a single polluter affects a single victim. Envi-
ronmental liability systems can be efficient due to their
flexibility, since they allow the polluter to choose the
least cost actions (32), but these choices may be made
more difficult due to the uncertainty of the potential
size of liability. Uncertainty will be greatest where
causation is unclear and the size and value of damage
is difficult to assess, for example ecological damage
from diffuse pollution.


Regulatory instruments can be relatively effective
where the socially optimal pollution level is known,
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(29) ‘Study of civil liability systems for remedying environmental
damage: legal study’, McKenna & Co., 1996.


(30) We are aware that a small number of multinational firms have
made provisions in their accounts for some or all of their ex-
pected future liabilities.


(31) These costs include legal costs, administration costs, risk as-
sessment procedures, monitoring and enforcement costs.


(32) This is an advantage which they share with economic instru-
ments.







small differences in marginal abatement costs exist,
and the regulator has good access to information on
abatement costs. Economic instruments can be effec-
tive where the underlying markets are not charac-
terised by market failures and where there are large
variations in firms’ pollution control costs so that giv-
ing firms freedom to choose their abatement options
can reduce these costs. Both regulation and economic
instruments require regular monitoring of a firm’s pol-
luting activities.


Taking these characteristics into account leads to the
conclusion that an environmental liability system has a
comparative advantage in accidental pollution prob-
lems to all media, and gradual pollution, especially for
damage to soil and water, provided causation can be
proved at reasonable cost, and possibly also for histor-
ical soil contamination (provided that transaction costs
can be kept low). Environmental liability systems have
a comparative disadvantage for diffuse pollution (espe-
cially air, and possibly water), where there are multiple
polluters and multiple injuries, and where causation is
difficult to prove.


There is a complementarity between environmental lia-
bility systems and other instruments, since no one in-
strument is effective for all types of pollution. An exam-
ple of this is ecological damage to natural habitats and
the unowned environment, where the comparative ad-
vantage depends on the type of pollution and its sources.


The efficiency of alternative instruments can, in princi-
ple, be compared by examining the costs they impose
on polluters and regulators in order to achieve a de-
sired environmental objective. In those cases where
economic instruments are applicable to pollution prob-
lems, a number of empirical studies have found them
to be more economically efficient than regulations, i.e.
they can achieve the same environmental objective at
lower, sometimes substantially lower, cost. Unfortu-
nately, there are no existing empirical studies on the
performance of environmental liability systems, in
terms of cost-effectiveness or efficiency compared
with other instruments.


2. THE COSTS OF ENVIRONMENTAL
DAMAGE


2.1. ENVIRONMENTAL DAMAGE


There continues to be considerable unremedied envi-
ronmental damage in the EU which could, as a starting
point, be internalised by an environmental liability sys-


tem. In attempting to determine just how much, this
study again faced enormous deficiencies in the data.
No EU country has sufficiently detailed data to be able
to produce a comprehensive estimate of this unreme-
died environmental damage. Partial estimates exist for
some types of pollution but the data are very scarce
and extremely variable. Using an indicator approach,
we have estimated that the annual costs of residual
damage for EU countries could vary within the range
of 4 to 7 % of gross domestic product (GDP) (33). This
range arises through three factors:


• the different levels of polluting activity in Member
States;


• the sensitivity and concentration of receptors;


• the different levels of existing environmental pro-
tection.


A common EU approach to an environmental liability
system has the potential to level out these differences
between existing levels of environmental protection,
although it would be complex to design a system
which achieved the same effect within different juris-
dictions, even if there were no variations in the sensi-
tivity of receptors.


The uncertainty in the level and distribution of dam-
age, and the scope for discrepancies in the valuations
between different polluters, is clearly unsatisfactory.
However, if a European system of environmental lia-
bility were introduced, courts would require guidance
on the application of damage valuation methods. A
first step could be to prepare a set of European guide-
lines for the application of damage valuation tech-
niques and a framework for assessing damage values.


2.2. CURRENT LEVELS OF ENVIRONMENTAL EXPENDI-
TURE


The study has attempted to collate existing data on Eu-
ropean industries’ expenditure on pollution prevention.
This is of interest for two reasons:


• discrepancies in expenditure between EU Member
States might already be affecting competition;


• to assess the overall size of current expenditure in
relation to the estimated value of residual damage.
If residual damage was internalised through an
environmental liability system, would this signifi-
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cantly increase the cost burden on firms compared
with current environmental expenditure?


The reliability of the data is very uncertain but it tends
to indicate that there is a discrepancy between coun-
tries in spending by industry on pollution prevention.


The evidence from industry is that, where an environ-
mental liability system exists, firms are unable to sep-
arate their environmental costs into those induced by
the environmental liability system and those carried
out for other reasons, for example compliance with
regulations or company environmental policies. Most
prevention activities are induced by the combined
effects of many factors.


Although firms are not able to identify clearly the extra
expenditures which might be induced by stricter liabili-
ty systems in the future, overall the costs of environ-
mental protection and regulation issues remain a ‘top
three’ concern for industry. In combination with other
parts of the environmental protection system, a strict
liability framework can be expected to induce a greater
level of care towards environmental protection by firms.


It is not possible to measure the extent to which differ-
ent elements of a stricter liability system would induce
further preventive expenditure by industry.


2.3. THE IMPACT OF AN ENVIRONMENTAL LIABILITY


SYSTEM


In relation to the environmental problems for which a
liability system may be most effective, what share of
environmental damage could be addressed?


Estimates of the share of environmental damage by
media suggest that the proportion of damage to land
lies in the range 10 to 40 % of total damage. Another
indicator is the proportion of non-diffuse (i.e. point
source) to diffuse pollution; this is probably around
15 %. In relation to soil contamination, accidental re-
leases may cause only around 15 % of damage, com-
pared with 85 % for ongoing releases (see 2.1).


If an environmental liability system is applied only to
those types of problems to which it is most suited, then
it might only internalise a small percentage of total en-
vironmental damage (34), although it can create wider
incentives for prevention.


An environmental liability system might be applicable
to some transboundary pollution problems such as
accidental water pollution, but probably not for other
transboundary problems from many different sources
(e.g. air pollution) where it is difficult to determine
and prove which source caused (a share of) the pollu-
tion damage.


2.4. COMPETITIVENESS AND THE COSTS OF LIABILITY


Existing liability systems


It seems unlikely, based on the results of the inter-
views, that existing liability systems in EU Member
States are currently creating any significant distortion
of trade. In the interviews, no firms indicated that the
environmental liability system on its own was a prob-
lem. This is not surprising, since the current cost of an
environmental liability system is a negligible percent-
age of the value of output, and so has little influence
on current production decisions.


Environmental cost differences would have to persist
over the long term, and be expected to continue, to in-
fluence decisions about the location of future invest-
ments. Furthermore, the approach of multinational
firms, which are the most frequent type of firm to view
investment location decisions in an international con-
text, is to apply the same environmental standards to
all EU countries in which they operate, irrespective of
differences in environmental standards and legislation.


Most firms indicated that environmental issues overall
were a factor in investment decisions, but not neces-
sarily between countries. Firms are also concerned
about transparency in decision-making and a pre-
dictable regulatory environment.


Future liability


Without a common approach to environmental liability
systems in Europe, the costs of compensation for dam-
age could diverge within the EU.


A trade model of a key competitive industry, the bulk
chemical industry, was used to simulate the effects of
future liability systems on competitiveness by examin-
ing the impact of cost differences of up to 2 % between
countries. The results of simulations showed that in the
long run this could produce relative changes in the mar-
ket shares of individual EU countries of between – 4 %
and + 2 %. In an industry like the chemical industry,
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which is very competitive and where the products of a
number of firms are close substitutes for one another,
relatively small differences in costs can have quite sig-
nificant effects on loss of market share. However, the
trade links and cost differences with countries outside
the EU are an important factor, and possibly more im-
portant than the environment-related cost differences
between EU members and between EU members and
third countries, in altering the relative competitive posi-
tion of EU countries vis-à-vis third countries.


Within the EU, the internal market has levelled out a
number of impediments to trade and investment. There
is also a greater similarity within the EU in terms of
availability of infrastructure and economic policies
than is the case with third countries. Therefore, the im-
pact of environmental cost differences might be ex-
pected to be greater within the EU and create problems
of internal competition. Within the framework of this
study, however, it was not possible to find conclusive
empirical evidence in this regard.


For other industries examined in this study (leather tan-
ning, pharmaceuticals, electronics, hard coal mining,
pulp and paper, and wood industries), the impact on the
competitiveness of future environmental liability sys-
tems is likely to be less than for the chemical industry.
This is because these industries are less competitive
than the chemical industry, are traded less or have a
higher share of transport costs in their total costs.


2.5. THE BENEFITS OF EU ACTION


The empirical support for assessing the benefits of EU
action has been found to be limited by a lack of data.
It is nevertheless possible to summarise the general
case for EU action.


Environmental liability systems can create effective
means of remedying some types of environmental
damage, for example accidental damage with clear
causation, and incentives for prevention of environ-
mental damage in general. Conversely, it can be
argued that in the absence of an environmental liability
system damage would be greater, as firms would then
not face any potential liability claims. Therefore, a lia-
bility system could be a further policy instrument to be
used as a complement to existing instruments.


There is already a divergence of environmental liabili-
ty systems, as well as current environmental expendi-
ture, across the EU countries. The differences could in-


crease, for example, if those countries which have
expressed a willingness to sign the Lugano Convention
implement systems of that type and other countries do
not. The competitiveness analysis provided only a gen-
eral indication of whether the cost differences which
might emerge would distort future trade. But environ-
mental issues are a major concern of firms in environ-
mentally sensitive sectors. Firms want certainty across
all the EU to promote the single market and facilitate
mobility of capital. In this context, the uncertainty of
divergent and changing liability systems in different
countries could be a more important factor in long-
term decisions than the direct cost differences.


The issue of including transboundary pollution within
the scope of an environmental liability system depends
on the type of pollution. Most transboundary pollution
is airborne, i.e. of a diffuse nature and with unclear
causation and is not therefore well suited to internalis-
ing through an environmental liability system. Other
existing cases of transboundary pollution, such as pol-
luted rivers, impaired habitat areas and transport of
hazardous waste, may be amenable to being handled
through an environmental liability system. However,
they may also be capable of being handled through
bilateral or international agreements.


3. THE RESPONSE OF ECONOMIC ACTORS


3.1. FIRMS’ RESPONSES


Existing environmental liability systems have had only
a limited impact on pollution expenditure or compen-
sation payments and have not been a major concern of
firms. There has been no clearly identified impact on
competition. However, due to the joint effects’ prob-
lem, firms are mostly unable to separate the impact, on
their costs, of an environmental liability system from
other environmental policies.


It is therefore not surprising that induced prevention
costs have appeared to be small and have been hard to
detect. Of the firms in the survey, none had made quan-
titative assessments of their liabilities or quantified the
reductions of risk due to preventive expenditure. Simi-
larly, they had not assessed the consequences of future
liability systems and were unable to distinguish clearly
the potential effects of most policy elements.


SMEs


The flexibility of an environmental liability system, in
allowing firms to choose the means of prevention,
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could be advantageous to SMEs. SMEs may also
welcome the transparency and level playing field that a
legal system offers. However, most environmental
policy instruments, including liability systems, can
bear more heavily on SMEs than on large firms in
relation to their financial resources.


SMEs are more vulnerable to environmental risks
since they are not as diversified as large firms and
have limited management capability for prevention.
This makes them more exposed to the risks of a large
pollution incident. Damage caused by one process may
therefore create significant environmental liabilities
for a small firm.


The cost of complying with the complex regulations
related to an environmental liability system and the
cost and length of possible litigation will tend to be
fixed costs which bear more heavily on SMEs.


Limits on liability, if set in relation to the activities of
large firms, would be untenable for small firms; there
would need to be a size-related element in determining
the limit, although this might lead to some damage re-
maining uncompensated. This potential problem would
be exacerbated if large firms created small firms to
limit their exposure to risk. It might also be difficult to
set an EU-wide limit.


Insurability is a crucial issue for SMEs, since they
have limited financial resources to cover their own
risks. Risk assessment procedures carried out or re-
quired by insurance companies (and banks) would be
relatively more costly for small than for large firms.


Liability risks could lead banks to take a more conser-
vative approach to valuing fixed assets as collateral for
loans, particularly if insurance companies place rela-
tively low limits on their cover. This would reduce the
borrowing capacity of SMEs and result in lower
investment.


However, an SME’s impact on the environment can be
proportionally greater than its size and the collective
impact of SMEs can be considerable. Therefore, it is
hard to justify that they be fully exempt from liability
rules. Moreover, there are EU compensatory mecha-
nisms such as the Community guidelines on State aid
for environmental purposes. These provide more
favourable conditions for SMEs to help them adapt to
environmental standards.


Attitudes of firms to future liability systems


During the interviews with firms, their attitudes to cur-
rent and possible future liability systems were dis-
cussed. The interviews indicated that most of the firms
surveyed accept the ‘polluter pays’ principle but are
not willing to pay for another firm’s damage; hence
there was a reluctance to consider participation in joint
(industry-financed) compensation funds.


Firms also wanted a fitness-for-use criterion applied to
clean-up standards.


Firms do not want:


• retroactive liability;


• compulsory financial security;


• joint (industry-financed) compensation funds;


• strict liability without limits or defences.


The interviews also indicated that firms might possibly
under certain conditions accept:


• compulsory insurance;


• rights of action by non-governmental organisations
(NGOs).


3.2. INSURANCE COMPANIES


Insurance companies expressed two distinct concerns
in relation to environmental liability systems. One is
the increased vulnerability of insurance companies
from old policy exposure for historical pollution, espe-
cially under a system of retroactive liability. The other
is the need to change insurance policies to cope with
stricter environmental liability.


The insurance market’s role is considered to be very
important for three reasons:


• liabilities will probably need to be insurable for all
but the very largest firms, in order that firms can
manage their financial risks;


• to ensure that victims will be compensated when the
size of compensation exceeds the firm’s ability to pay;


• the test of insurability is an indicator of whether the
environmental liability system will be able to inter-
nalise efficiently the damage costs. Uninsurable
risks, unless arising through known ongoing activi-
ties of the firm, will either be because the risk is not
assessable (in which case the firm will not be able
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to respond rationally) or because a claim would not
be able to succeed because the type of problem
makes causation difficult to prove.


The proportion of environmental damage covered by
insurance is currently small, estimated on the basis of
our discussions with insurance companies at less than
1 %. However, retroactive liability would create a long
tail of claims for which insurers have not collected a
premium, and therefore for which they do not have
planned reserves.


If increased insurance coverage is desired for polluting
firms, then any decisions taken on what will be includ-
ed in a future stricter environmental liability system
must take into account the views and financial interests
of the insurance industry.


Insurance companies are beginning to separate envi-
ronmental risks from general liability policies, or cre-
ate pools. They now manage the process of offering
environmental damage cover more carefully with
greater risk assessment. They focus on clearly speci-
fied environmental risks where these can be estimated
and premiums set accordingly. The new policies tend
to reduce the size of cover and restrict scope, to limit
insurers’ overall exposure to environmental risks. Site
audits are increasingly being required before insurance
is given to polluter industries. These increase transac-
tion costs (possibly by adding around 10 % to pre-
miums) and can affect SMEs’ capacity to purchase insur-
ance. Although environmental policies are more costly
than general liability policies, they are, in principle,
available to all sizes of firms.


Compulsory insurance has been proposed as a way of
ensuring that all victims will be compensated. The expe-
rience of compulsory insurance in Germany has high-
lighted the practical problems concerning this provision.
Insurers that we have spoken to in the context of our
study are opposed to the idea, one reason being that they
do not wish to be placed in the role of pollution police.
There is also a fear that, by intervening in the insurance
market in this way, overall costs and premiums will rise.
Furthermore, because of the immaturity of the environ-
mental liability insurance market, insurers would need
to gain considerably more experience before any com-
pulsory scheme can feasibly be introduced.


Compulsory insurance would also prove problematic
for potential policyholders, especially SMEs. If indi-
vidual insurance companies have the right to refuse


cover for high-risk firms, they would then either have
to close or incur a large financial burden to achieve
satisfactory pollution prevention standards as judged
by the insurer. In the short term, costs might rise sub-
stantially if insurance companies take a conservative
approach to limiting their risks. Insurers would also try
to limit the size of cover for high-risk firms.


The key difficulties for the effectiveness of insurance
in future environmental liability systems, as identified
by the insurance industry, include:


• the lack of a claims history (on frequency and size
of claims) on which to assess risks;


• the uncertainty in future claims, which will be influ-
enced by a series of unknown risks (35); and


• that, therefore, insurers are unable to assess or
quantify reliably the scope of cover or the change in
the size of premiums under stricter liability regimes.


Prevention incentives for firms may be provided by the
self-insurance components of policies, but, so far, pre-
mium rates have not reflected to any significant extent
varying levels of risk in a transparent and objective
way. Current rates may vary widely between different
insurers and firms (with comparable risks). Therefore,
so far, the costs of insurance are unlikely to have
provided effective economic signals. However, this
market is a fairly recent one and the accumulation 
of experience by insurers is likely to lead to higher
economic efficiency in future, as has been the case
with other insurance markets.


Insurers will provide some cover under stricter regimes,
but the scope or cost is unknown. In the immediate
future, the scope will tend to be limited as follows:


• no cover for damage to natural habitats and the un-
owned environment;


• no cover if the burden of proof is reversed with no
defences;


• insurers will not cover retroactive liability;


• insurers will cover accidental damage but hardly
any ongoing pollution;


• insurers do not expect to cover much or any air pol-
lution damage.
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Insurance markets may need considerable time to
evolve and mature. The environmental liability insur-
ance market is not currently attractive to insurers and
they will need considerably more claims experience
before they are able to set premiums which reflect the
real risks of polluters and have the confidence to place
a significant proportion of their reserves at risk.


Due to the circularity of this problem, insurers will
need to be encouraged to increase their cover under
environmental liability policies in parallel with the de-
velopment of future environmental liability systems.
There is, therefore, a case for gradual step-by-step
development of this market.


3.3. BANKS


Banks were also interviewed in the study countries.
They appear to be more uncertain than insurance com-
panies about the implications of current and future lia-
bility systems. The discussions focused on the follow-
ing issues:


• the impact of an environmental liability system on
borrowers’ access to loans;


• the potential risks to banks of acquiring the envi-
ronmental liabilities of their borrowers.


Not all banks are yet fully aware of the environmental
risks of their borrowers but see the problem mainly in
relation to SMEs (who form the bulk of banks’ secured
lending).


There have begun to be cases where bad debts have
occurred as contamination of land has reduced the val-
ue of the banks’ collateral. The need to carry out even
a limited assessment of environmental risk raises the
transaction costs of lending and disproportionately af-
fects small loans. Therefore, small firms may be par-
ticularly affected by the costs of risk assessment. The
availability of finance could be restricted for those sec-
tors which have traditionally borrowed against the val-
ue of property, but which are carrying out potentially
contaminating activities, since the security value of
property will be reduced. This would also affect SMEs
particularly badly.


If joint and several liability creates a ‘deep pocket`
syndrome, the uncertainty of a firm’s future liabilities
will reduce their credit standing and their borrowing
capacity. Banks would be even more cautious if they
felt that they could become the ‘deep pocket` them-
selves.


Banks are particularly concerned to limit the liability of
the lender in cases where the bank takes a charge over
the assets of the firm. Without this protection, banks
would not be prepared to lend to many high-risk firms.


Compulsory financial security is an area where banks
see considerable difficulties. Most financial security
instruments have a limited term (e.g. five years) and so
would not provide security for damage which has a
long-term delayed effect. The value of the financial se-
curity would directly reduce the borrowing capacity of
the firm and this would particularly restrict lending to
SMEs.


3.4. COMPENSATION FUNDS


Compensation funds are under consideration as a com-
plementary mechanism for compensating victims or
remedying damage which might otherwise not be cov-
ered by a liability system. They may also offer some
benefits when remediation is slow or to avoid compli-
cated litigation between multiple polluters and victims.


Funds which have been examined in this study include
those in Germany, France, the Netherlands, Japan and
the United States. Experience shows that the funds have
most often been applied to diffuse pollution problems
and to orphan contaminated sites for which there is no
responsible party liable to pay for the clean-up, but the
funds have had varying degrees of success. It has
proved difficult to predict the level of claims arising and
to match the claims met to the availability of funds.


There are two main drawbacks to compensation funds.
Firms are resistant to these funds where they might re-
sult in them paying large amounts for other firms’ pol-
lution, including their competitors. This may appear
inequitable as well as conflicting with the ‘polluter
pays’ principle. Furthermore, unless financing of funds
is proportionate to actual pollution, it fails to create ef-
ficient incentives for prevention. But if proportionate
financing is possible (i.e. where there is clear causa-
tion), there is less need for a joint compensation fund.
Reconciling these two problems requires finding a
funding basis which strikes a delicate balance between
maintaining equity and efficiency while providing a
simple and broad funding base.


There may be a valuable role for a compensation fund
to remedy damage or compensate victims where there
are many sources of the polluting emissions (e.g. air
pollution) so that assigning liability for each individual
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source would not be worthwhile under an environmen-
tal liability system, and where the emissions could be
easily monitored so that taxes on these emissions could
finance the fund. This then would combine a compen-
sation fund to remedy the damage with an economic
instrument (a pollution tax) to finance it.


The level (local, national or EU) at which funds are or-
ganised may differ for administrative and financing pur-
poses. Cost-effective administration requires a strong lo-
cal involvement, while financing may also appear more
equitable if locally based so that the benefits of the fund
are felt by those who have contributed to it. Using exist-
ing national systems for collecting taxes or charges can
reduce the costs of administering a fund. While it is pos-
sible to argue for economies of scale in large (e.g. EU
level) funds which have a very broad funding base, there
is little evidence to support this and the trend is towards
more locally or nationally based funds.


4. SUMMARY OF THE ECONOMIC
STRENGTHS AND WEAKNESSES OF AN
EU ENVIRONMENTAL LIABILITY SYSTEM


A key finding of the study has been the lack of econom-
ic data on costs and benefits. Analysis of the issues is
therefore surrounded by considerable uncertainty (36).
This suggests that a cautious attitude should be taken in
the shaping of an environmental liability system.


The size of unremedied environmental damage is high-
ly uncertain but is none the less probably quite large.
An environmental liability system is a complementary
instrument to other policy instruments. Its appropriate
use in addressing this damage depends on the type of
problem; unclear causation is a key issue in limiting
the scope of application of environmental liability. Ac-
cidental damage is well suited to liability, but this is
only a small part of damage.


Environmental liability is potentially a flexible instru-
ment but introduces a high level of uncertainty for eco-
nomic actors in assessing their risks. Since insurability
of risks would be a supportive factor for the develop-
ment of a liability system, the shaping of an environ-
mental liability system should also aim at minimising
the uncertainty of future liabilities.


Based on the economic issues examined in this study,
implications can be drawn on the strengths and weak-


nesses of the economic case for several of the elements
of a future environmental liability system. These sum-
mary findings are given below (a short explanation is
given in brackets after almost every point).


THE ECONOMIC CASE IS STRONG FOR THE
FOLLOWING:


• Accidental pollution. (An environmental liability
system is likely to be more effective than other in-
struments, for damage to all media, in both remedy-
ing and compensating damage to the environment,
and in creating incentives for prevention.)


• Gradual pollution, provided causation can be
proved at reasonable cost. (Liability for accidental
pollution will also result in increased care towards
preventing gradual pollution.)


• Encouraging the development of the insurance mar-
ket in specific niche categories of environmental in-
surance in parallel with the development of the en-
vironmental liability system.


• Strict but proportionate liability. (This is consistent
with the ‘polluter pays’ principle. Proportionate,
rather than joint and several, liability is strongly
preferred by firms, banks and insurance companies,
although it may be difficult to prove which part of
the damage is attributable to each polluter where
there are many polluters and causation of damage is
not clear.)


• Cost-effective restoration standards. (These limit
the cost of unnecessary remediation.)


• Developing a set of European guidelines for the ap-
plication of damage valuation techniques and a
framework for assessing damage values. (This is
particularly needed if ecological damage is to be in-
cluded within the scope of an environmental liabili-
ty system.)


• Providing protection to lenders from the liability of
their borrowers. (Also providing protection to con-
tractors carrying out site remediation to limit their
liability.)


THE ECONOMIC CASE IS UNCERTAIN FOR
THE FOLLOWING:


• Rights of action by NGOs. (More cases of environ-
mental damage could be dealt with if NGOs have a
right of action, under control of the judiciary, espe-
cially for ecological damage to the unowned envi-
ronment where normally no individual citizen has
an interest to take action. However, even with built-
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in mechanisms to avoid legal procedures as much as
possible, it is likely to increase transaction costs.)


• Reversing the burden of proof. (The advantage of
placing the burden of proof on the operator is that
he is more familiar with the possible effects of the
emissions from his activities than the plaintiff. On
the other hand, it is always difficult to prove some-
thing negative, for example that the emissions have
not caused the damage.)


• Limits on firms’ liability. (Most risks are small, but
risk-averse firms may overinvest in prevention with
unlimited liability. Banks would also restrict lend-
ing under unlimited liability due to a conservative
assessment of the worst-case large risks. Insurance
companies will always limit cover. Limited liability,
possibly only for a transitional phase, will still give
incentives for prevention, while significantly reduc-
ing uncertainty.)


• Special provisions for SMEs. (An environmental
liability system can have both advantages and dis-
advantages for SMEs. It will increase the burden on
SMEs disproportionately in relation to their finan-
cial resources, but exempting them does not prevent
pollution.)


• Publicly financed compensation fund. (A joint com-
pensation fund financed by industry contributions
may not be efficient or fair since the current firms
are not responsible for the pollution — as in the
case of sites contaminated by past pollution. There
is a public good aspect to using public funds to rem-
edy such environmental damages.)


THE ECONOMIC CASE IS WEAK FOR THE FOL-
LOWING:


• Retroactive strict liability with no defences. (Insur-
ers and banks would withdraw from the market, and
activity on old sites would be inhibited.)


• Industry-funded compensation funds. (Firms are not
willing to pay for their competitors’ pollution; clean
firms would pay twice, thereby creating a disincen-
tive for prevention; the size of contributions would
be arbitrary and therefore not provide effective eco-
nomic incentives.)


• Compensation fund organised at the EU level.
(Locally or nationally organised funds may be more
effective.)


• Compulsory insurance. (Insurance companies may
only be able to offer comprehensive and cost-effec-
tive policies in a very mature liability insurance


market where the risks for all firms are well under-
stood. It would be difficult to ensure that insurers do
not charge excessive rates.)


• Compulsory financial security. (This could severely
reduce lending to SMEs for investment. It would
also be limited in duration and not match the
timescale of potential liability to long-term prob-
lems.)


• Extending the scope to diffuse sources of damage,
for example ongoing air pollution. (Without clear
causation, liability is difficult and costly to prove.)


• Joint and several liability. (This is unlikely to pro-
duce efficient incentives for prevention and can lead
to high transaction costs.)
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Annex 3


LIABILITY FOR ECOLOGICAL
DAMAGE AND ASSESSMENT OF
ECOLOGICAL DAMAGE


EXECUTIVE SUMMARY


by Edward H. P. Brans and Mark Uilhoorn
Erasmus University Rotterdam


INTRODUCTION


In establishing directives containing emission norms,
quality standards, obligations regarding assessment of
environmental effects of certain projects and others,
the European Union aimed to prevent and avoid dam-
age to the environment. Unfortunately, pollution inci-
dents and other harmful events can never be entirely
prevented. As a consequence, damage to the environ-
ment will occur. An environmental liability regime
might in such cases be a useful tool to recoup, restore
and prevent environmental damage (see also in this re-
spect the fifth environmental action programme).


In most EU Member States, environmental damage
cannot be compensated in the absence of any personal
damage or damage to property (see comparative legal
study of McKenna & Co., June 1996). An environ-
mental liability regime at EU level needs to address
this issue, thereby remedying some of the gaps in the
environmental protection regimes of the Member
States. The background paper focuses on the compen-
sation of ecological damage (hereafter also referred to
as damage to natural resources), irrespective by what
activity (inherently damaging or not), incident or event
the damage is caused.


SCOPE


The scope of the proposed EU liability regime is limit-
ed to those injuries to natural resources that are not ful-
ly remedied by response actions, including clean-up,
removal actions and preventive actions taken to limit
environmental damage. Restoration measures are taken
in addition to response measures and are aimed at the
returning of the damaged natural resources to their
baseline condition. The person who is responsible for
the act, incident or event that caused damage to natural
resources is held to be liable.


The term ‘natural resources’ is defined here as includ-
ing living and non-living natural resources like land,


habitats, fish, wildlife, biota, air, water, groundwater
and ecosystems. Damage to natural resources is to be
considered as the alteration, modification, injury to,
deterioration, destruction or loss of such natural
resources. The loss or impairment of public uses or
services as a consequence of the harm to these natural
resources is also to be considered damage. However,
not every change in the quantity and quality of natural
resources or the services provided by such resources is
to be considered as damage. Certain threshold criteria
have to be taken into account (see below).


OWNED AND UNOWNED NATURAL RESOURCES


The scope of the liability regime is limited to ecological
damage and concerns damage to unowned and owned
natural resources, but only in so far as these have a spe-
cific value to the public. The habitats and wild birds
directives can be used as a point of reference in this
respect. Under both directives, Member States have to
designate special protection areas. The nature habitats
and other natural resources located or dependent on
these geographical areas are, because of their impor-
tance, to be qualified as of particular value to the public.
It could be considered to give Member States the right
to extend the scope of the regime to other areas that
contain or support natural resources of particular value
to the public, such as national nature reserves.


A special problem concerns the natural resources sub-
ject to private property rights. In case damage is
caused to private property, it is in principle up to the
owner to seek redress and restore the damage done.
However, not in every case will the owner be willing
to press claims or spend the compensation on restora-
tion of the damaged natural resources. It might also be
that the owner himself caused the damage. In the light
of the objective of the habitats and wild birds direc-
tives, something also needs to be done if damage is
caused to natural resources subject to property rights.
Various approaches regarding the recovery of damage
to particular privately owned natural resources are then
possible. One is to give the State or public interest
groups — depending on the choices made regarding
locus standi — standing to bring a claim. Neverthe-
less, a State or public interest group should not be in-
volved in the claim and restoration process, unless this
has a significant benefit for the public. It is not the in-
tention to include all natural resources that are subject
to private property. Hence, only those natural re-
sources should be included that are of particular value
to the public.
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STANDING


A part of the natural resources that are falling within
the scope of the liability regime are not assigned to
anyone; they are either res nullius or res communis.
The designation of the public authorities, public inter-
est groups or both, to act on behalf of the public in
case of damaged natural resources and to recover dam-
ages for the injuries to these natural resources is of
crucial importance in order to ensure that restoration
can be undertaken. As regards the natural resources
that are subject to property rights, it is in principle up
to the owner to seek redress and restore the damage
done. In case the owner is not willing to press claims,
caused the damage himself, or is unwilling to spend
the compensation on restoration of the damaged natu-
ral resources, choices have be made regarding locus
standi (see above). Again, the limitation of property
rights and the restriction on the spending of compensa-
tion, should, however, only be considered in cases
which concern damage to natural resources that are of
particular value to the public.


THRESHOLD


The proposed liability regime authorises the compen-
sation of damage to natural resources as a result of all
kinds of activities, incidents and adverse events. How-
ever, not every change to the quality or quantity of nat-
ural resources should be qualified as damage and give
rise to liability. For the well-functioning of the liabili-
ty regime, it might be beneficial to identify threshold
criteria below which the responsible party will not be
liable. In this respect, a few factors can be identified
that are starting points in proving that a measurable ad-
verse change is caused to natural resources and services.
The quality standards and emission norms that are 
included in some of the EU directives can be helpful in
this respect. At least the situation existing after the in-
jury should, in every case, be compared with that ex-
isting before the damaging activity, incident or event.


EARMARKING OF COMPENSATION AWARDS


In general, compensation obtained should be ear-
marked and used only to restore, rehabilitate, replace,
or acquire the equivalent of the injured natural re-
sources. The pooling of compensation is a possibility
in a case where natural resource damage will exceed
the threshold but will be too limited, for economic and
technical reasons, to restore the damage.


ASSESSMENT


The proposed EU liability regime is of a compensatory
and not a punitive nature. As a consequence, it is nec-
essary to assess the damages in such a way that they
represent the value of the natural resources and the
services lost. It is therefore a necessity to measure the
injury and value the damaged natural resources. As-
sessing damage to natural resources is a complex task,
since many natural resources do not have a market
value. Besides existing economic methodologies, one
could develop abstract models with standard proce-
dures, or use restoration costs as a measure of damage.


If restoration is technically feasible and the costs of
such actions are reasonable using a cost–benefit analy-
sis, the cost of measures taken to restore the damage to
natural resources is the primary and preferred method
to assess damages. Restoration measures are undertak-
en to return the damaged natural resources and serv-
ices to their baseline condition. This is to reinstate the
natural resources and services to what they would have
been had the incident never occurred. In some cases, it
might be difficult to determine the exact baseline con-
dition. In that case, it might be helpful to use historical
data, reference data, control data, environmental im-
pact assessment data (if available) and information
from areas unaffected but comparable to the damaged
site. The appropriate size of the restoration measures
can be determined by valuing the extent and nature of
the damage, the type, quantity and quality of the natu-
ral resources and services lost and determining the
measures necessary to replace and restore the quantity
and quality of these natural resources and services.


In some cases, it will be difficult to decide on the rea-
sonableness of the cost of measures taken to restore the
natural resource damage or acquire the equivalent of
such resources. The reasonableness criterion requires
balancing of the economic and environmental costs of
restoration measures against the environmental benefits
of these measures. After determining the nature and ex-
tent of the impacts of the damaging activity on the nat-
ural resources, the claimant should identify a range of
restoration alternatives with a comparable level of ben-
efits and select the most cost-effective one. ‘Cost-effec-
tive’ means the least costly alternative taking into ac-
count the relevant factors and comparing the environ-
mental benefits of each alternative.


In case the costs of restoration measures are clearly
disproportionate and unreasonable, the acquisition of
equivalent resources could be a valuable alternative







measure of compensation. Another solution might be
to pay an amount to a fund, which is only to be used
for restoration and other environmental purposes.


INTERIM LOSSES


It can take years before natural resource damage re-
covers. Due to the damage, human uses of the natural
resources are lost or impaired from the time of the
damaging event until the time of full recovery. In order
to compensate these interim losses, it is necessary to
determine what actions have to be taken to replace the
impaired and lost human uses. To assess this, one
could quantify the lost and impaired services and de-
velop measures that provide the same or comparable
services.


FUND


Compensation could also be provided through a com-
pensation fund. Industry and other sectors should be
stimulated to set up voluntary liability funds. It could
also be left to the initiative of the Member States to es-
tablish a safety net in case problems arise where dam-
age is caused by, for example, cumulative incidents.


OUTLOOK


In conclusion, the measure of damages under the pro-
posed EU liability regime as regards natural resource
damage should be the cost of restoring, rehabilitating,
replacing, or acquiring the equivalent of the damaged
natural resources, including compensation of interim
losses and reasonable costs of assessing damage. Com-
pensation should only be used for restoration purposes
and be aimed at returning natural resources and serv-
ices to their baseline condition.
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Annex 4


LIABILITY FOR CONTAMINATED
SITES


EXECUTIVE SUMMARY


by Sophie Deloddere and Donatienne Ryckbost
University of Ghent


I. OBJECTIVES AND PRINCIPLES


An EC liability regime for damages caused by soil pol-
lution is necessary in order to ensure the application of
the precautionary, the prevention and the ‘polluter
pays’ principles. In addition, competition distortions in
the internal market, which result from divergent na-
tional regimes, need to be avoided or eliminated.


As far as liability for the clean-up of contaminated sites
is concerned, an EC regime, in particular, should intend
to achieve harmonisation with respect to the definition
of ‘contaminated sites’ (including soil, surface water
and groundwater) and the minimum clean-up standards,
clean-up objectives and clean-up obligations which are
decisive factors in establishing the scope of the liability
rule and the extent of the clean-up costs.


The introduction of a liability system at EC level will
not prevent Member States from organising their own
administrative decision-making process as regards the
clean-up of contaminated sites and choosing the most
appropriate legal instruments to that end. An EC liabil-
ity system should more particularly not affect the ways
of identifying the pollution (e.g. by means of soil in-
vestigation or the constitution of a register of polluted
soils) nor the imposition of an administrative obliga-
tion to carry out a clean-up and to finance the clean-up
costs or the possibility to impose financial guarantees
in order to avoid insolvency problems. Nevertheless,
the EC rules should require Member States to ensure
that a number of aspects of the clean-up procedure are
regulated in order to guarantee a minimum of efficien-
cy and due process.


The EC regime should only intend to deal with liabili-
ty for future soil contamination.


II. FRAMEWORK OF A REGIME ON LIAB-
ILITY FOR CLEAN-UP COSTS


1. DEFINITION OF ‘CONTAMINATED SITES’


The development of a European policy and strategy re-
garding liability for (the clean-up of) contaminated
sites requires the use of a common European definition
for that term. In the proposed EC regime, ‘contaminat-
ed land’ includes ‘soil’, ‘groundwater’ and ‘surface
water’. This is mainly justified by policy considera-
tions related to how site pollution actually occurs.
Since the upper layer of the earth, the subsoil, the
groundwater and the surface water are directly inter-
linked, pollution of the upper layer of the earth is also
a threat to the subsoil, the groundwater and the surface
water. Moreover, pollution treatment cannot be effec-
tive if it is confined to the upper layer of the earth
without tackling the groundwater, the surface water,
the subsoil and air and other gaseous elements in the
soil. Finally, by submitting soil and groundwater to the
same clean-up rules, contradiction between rules will
be avoided.


2. HARMONISATION OF CLEAN-UP STANDARDS AND


CLEAN-UP OBJECTIVES


Clean-up standards and clean-up objectives are the
cornerstone of any liability for clean-up of contaminat-
ed sites. Disparities between national provisions on the
quality of the soil can also lead to unequal competitive
conditions and have direct impact on the functioning
of the internal market. Minimal harmonisation is there-
fore required.


2.1. CLEAN-UP STANDARDS


General standards are necessary to evaluate the soil pol-
lution and decide whether or not clean-up is necessary.


Most Member States take the view that only site pollu-
tion which produces unacceptable effects for man and
the environment requires clean-up. This view is based
on the assumption that a certain minimal level of pollu-
tion is acceptable in an industrialised society and results
from a realistic approach in view of the actual and plau-
sible future use of the land and the availability of limit-
ed financial means to restore contaminated land.


The acceptability of the effects for man and the envi-
ronment can be determined on the basis of specific nu-
merically quantified clean-up standards or on the basis
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of a general non-quantified criterion such as that of a
serious threat for man and the environment. The pres-
ence of a serious threat can, among other things, be in-
fluenced by: the exposure risks for man, plants, ani-
mals, and water-collection operations; the properties
and functions of the soil; the nature and concentration
of the contaminating substances or micro-organisms
and the possibility that these could spread; and the
seriousness of the potential damage.


The use of non-quantified standards has the advantage
of better dealing case-by-case with the specific condi-
tions of the site, such as the type of pollutants, soil
properties, hydrological situation and the use of the
land. A case-by-case risk assessment has, however, the
disadvantage of being time-consuming and expensive.
Quantified clean-up standards give a less precise esti-
mation of the actual risk and allow less flexible deci-
sion-making, but have several advantages, such as a
greater degree of policy consistency, facilitating plan-
ning and action and faster and easier implementation.


In the present EC proposal, the concept of a serious
threat to man and the environment is used as a general
non-quantified minimum standard which is to be im-
plemented in each individual decision on whether or
not clean-up action is required. This rule implies that a
minimum serious threat should be avoided in the
future as this is regarded as having unacceptable ef-
fects on man and the environment.


In order to establish the presence of a serious threat, a
differentiated approach which at least takes account of
the actual and plausible future use of the land is pro-
posed, rather than an approach which does not take
account of the use of the land. This is in accordance
with the approach taken by most Member States.


The application of the abovementioned non-quantified
standard could be combined with the application of
common quantified standards. In view of achieving
further harmonisation, numerical clean-up standards
could therefore be elaborated at EC level. When ap-
plying quantified standards, two different approaches
can be distinguished. Firstly, quantified criteria can ap-
ply as guidelines. This implies that they constitute a
non-binding element of the administrative decision-
making process. The existence of an actual risk must
then be determined on the basis of a case-by-case risk
assessment and the transgression of numerical clean-
up standards will only constitute one of the elements to
determine whether clean-up is needed. Secondly, quan-
tified criteria can be applied in a binding manner. In


that case, the transgression of numerical clean-up stan-
dards imperatively implies that a serious threat is pres-
ent and that clean-up is required. The existence of a
serious risk is then generally defined for all cases. This
last approach offers a greater degree of juridical tech-
nical certainty, but will imply a not always easily
attainable consensus to ascertain these standards and
less flexibility. In any case, in order to prevent a
(temporary) legal vacuum, it is useful to provide that
as long as no quantified criteria have been established,
the existence of a serious threat (to be determined on
the basis of a case-by-case risk assessment) will apply
as the default criterion.


2.2. CLEAN-UP OBJECTIVES


Clean-up objectives will ultimately define the soil
quality which can reasonably be expected to be main-
tained or restored. These objectives also can be left
non-quantified (e.g. absence of serious danger for man
and the environment, restoration of the functions of the
soil) or can be quantified in numerical standards. 


Ideally, the objective of the clean-up should be to re-
store the soil to a condition which does not present any
contamination. Therefore soil clean-up must seek to
achieve that the soil quality reaches natural back-
ground values (quantified objective). However, the
limitations of the financial resources available and the
dimension of the problem cause the Member States
usually to limit the clean-up targets by using BAT-like
elements or by referring to the actual and plausible
future use of the land. Where as a result of BAT
considerations the background values cannot be
achieved, the prevention of further dispersion of the
pollution or serious threat is usually referred to as a
minimum non-quantified objective.


An EC regime should as a minimum include the non-
quantified objective that any serious threat for man and
the environment is eliminated in each individual case,
taking into account the BAT principle and the actual
and plausible future use of the land.


The application of this non-quantified objective
should, where possible, be combined with the applica-
tion of quantified numerical standards which indicate
the soil quality to be achieved. In particular, the above-
mentioned clean-up standards could also be used to
quantify the minimum clean-up objectives. If clean-up
would not be feasible, for economic (disproportionate
costs) or technical reasons, containment might be a
possibility.
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The EC clean-up objectives (quantified and non-quan-
tified) should not prevent Member States from issuing
more stringent objectives (such as natural soil quality
values or ‘multifunctionality’ as a general goal).


3. PROCEDURAL ASPECTS (CLEAN-UP OBLIGATION)


The EC regime should impose an obligation upon the
Member States to assure quick clean-up procedures
where necessary according to the above criteria, mak-
ing the polluter liable and setting mechanisms ensuring
that such clean-up action takes place.


The following aspects can be envisaged by Member
States in order to guarantee a due process of law and
efficient clean-ups. A specialised government agency
could be given the authority to supervise the opera-
tions and carry out or continue the clean-up in case of
imminent danger, for instance in the event the respon-
sible party does not proceed voluntarily or not suffi-
ciently. Other procedural aspects could be a right of
access to the polluted land to overcome a refusal from
the owners or possessors to cooperate with the clean-
up activities, the participation of affected parties in the
decision-making process and mechanisms for dispute
settlement at administrative level.


4. NON-EXCLUSIVE CHARACTER OF THE LIABILITY;
HIERARCHY OF LIABLE PERSONS


The EC regime on liability for clean-up costs aims at
implementing the ‘polluter pays’ principle. In general,
national strict liability rules are not exclusive, which
means that the victim is not restricted in his right to
sue parties other than the liable person indicated by the
specific liability rule. The EC regime should not intend
to have an exclusive character either. This means that
Member States on a subsidiarity basis can maintain
other liability rules which make other persons liable
(e.g. fault liability, liability of the owner of polluted
ground). This coexistence has as a consequence that
different parties can be sued to pay the clean-up costs.


Member States’ laws often impose liability on the
owner or occupier of polluted land, be it next to the ac-
tual polluter or other parties. A reason for justifying
this rule is that the owner (or holder, occupant, etc.)
has to control the risks presented by his land and thus
eventually has to take precautionary measures. How-
ever, this rule is often mitigated by the specific ‘inno-
cent landowner’ defence which may imply either a full


exemption of liability or at least a restriction of liabili-
ty to certain costs.


The proposed EC regime should include a mitigation
of liability in favour of the landowner or the occupier
of the land who did not cause the pollution. Member
States should more particularly be obliged to ensure
that the landowner or holder on the basis of mere own-
ership or surveillance of the land area in question can
only be held liable for the clean-up costs if, after rea-
sonable inquiry, no solvent polluters can be found. The
most effective way to enforce this hierarchy seems to
be to give the defendant the right to contest the claim
against him if he finds the real polluters and they ap-
pear to be solvent. This rule also better implements the
preventive principle, since potential polluters would
know in advance that they will in the first place be
held liable rather than other (may be more solvent)
parties which did not normally contribute to the dam-
age. Thus, it would also improve better internalisation
of pollution abatement costs.


It should be noted that the mere application of the pro-
posed hierarchy will not prevent that, in case there is
no identified and solvent polluter and national law
does not provide for a full exemption or limitation of
the liability of the ‘innocent landowner’, the innocent
landowner bears the full costs of the clean-up.


51







Annex 5


HISTORY AND SUMMARY CONTENTS
OF THE LUGANO CONVENTION


1. In March 1992, the Council granted the Commission
a negotiating mandate for the areas within Community
competence with regard to the preparation of the
Council of Europe Convention on Civil Liability for
Damage resulting from Activities Dangerous to the
Environment, which was opened for signature in June
1993.


Apart from the European Community and all Member
States, the EFTA countries and a number of central and
east European countries participated in the negotia-
tions. The Convention provides for the possibility of
non-members of the Council of Europe becoming par-
ties to it.


2. The aim of the Convention is to provide adequate
compensation for damage resulting from activities
dangerous to the environment. The Convention also
puts forward measures for damage prevention and
restoration of the environment. The concept of damage
covers impairment of the environment, damage caused
to persons and property and the cost of preventive
measures, i.e. measures taken to prevent or alleviate
damage. Damage may be the result of a single action
or a chronic process of pollution. It should be noted
that the definition of ‘environment’ in the Convention
is widely drafted.


In order to achieve the objective of repairing environ-
mental damage adequately, the Convention introduces
a strict liability regime. According to the Convention,
the person liable is the operator, i.e. the person exer-
cising control of a dangerous activity at the time the
incident occurs or, in the case of permanent waste-dis-
posal sites, at the time the damage becomes known.


3. The term ‘dangerous activity’ refers to a profession-
al activity involving dangerous substances, genetically
modified organisms or micro-organisms and also cov-
ers the operation of waste installations or sites. For a
number of definitions, like those of dangerous sub-
stances and genetically modified organisms, reference
is made to existing definitions in Community direc-
tives.


The Convention gives environmental associations the
right to take court action to secure the implementation


of preventive or restorative measures. However, con-
tracting parties have the possibility not to apply the ar-
ticle concerned (Article 18). Furthermore, the Conven-
tion obliges contracting parties, ‘where appropriate’, to
require a system of financial security. Conditions, lim-
its and other elements of such systems are left entirely
to the internal law of the parties.


4. The Convention leaves considerable flexibility to in-
ternal legal systems with respect to its implementation,
and, moreover, allows them to have provisions which
go further with a view to environmental protection and
protection of victims. It contains a clause giving pref-
erence to Community law where the latter deals with a
subject covered by the Convention.


5. The Convention makes provision for accession by
the European Economic Community. The Community
has voting rights within the standing committee re-
sponsible for monitoring problems of interpretation
and implementation raised by the Convention, which it
may exercise in the areas of its competence.


Signatories to the Convention


6. So far, nine countries have signed the Convention,
six of which are Community Member States, namely
Greece, Italy, Luxembourg, the Netherlands, Portugal
and Finland. The other signatory countries are Cyprus,
Iceland and Liechtenstein. There are no ratifications
yet, but several ratification procedures are under way,
for example in Greece, the Netherlands and Finland.
The Convention will enter into force after the third
ratification.
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PART ONE


SUBSTANTIVE AMENDMENTS


Article 1


The Treaty on European Union shall be amended in accordance with the provisions of this
Article.


1.ÙAfter the third recital the following recital shall be inserted:


‘CONFIRMING their attachment to fundamental social rights as defined in the European
Social Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter
of the Fundamental Social Rights of Workers,’


2.ÙThe existing seventh recital shall be replaced by the following:


‘DETERMINED to promote economic and social progress for their peoples, taking into
account the principle of sustainable development and within the context of the accom-
plishment of the internal market and of reinforced cohesion and environmental protection,
and to implement policies ensuring that advances in economic integration are accom-
panied by parallel progress in other fields,’


3.ÙThe existing ninth and tenth recitals shall be replaced by the following:


‘RESOLVED to implement a common foreign and security policy including the progressive
framing of a common defence policy, which might lead to a common defence in
accordance with the provisions of Article J.7, thereby reinforcing the European identity
and its independence in order to promote peace, security and progress in Europe and in
the world,


RESOLVED to facilitate the free movement of persons, while ensuring the safety and
security of their peoples, by establishing an area of freedom, security and justice, in
accordance with the provisions of this Treaty,’


4.ÙIn Article A the second paragraph shall be replaced by the following:


‘This Treaty marks a new stage in the process of creating an ever closer union among the
peoples of Europe, in which decisions are taken as openly as possible and as closely as
possible to the citizen.’


5.ÙArticle B shall be replaced by the following:


‘Article B


The Union shall set itself the following objectives:


—Ùto promote economic and social progress and a high level of employment and to
achieve balanced and sustainable development, in particular through the creation of an
area without internal frontiers, through the strengthening of economic and social
cohesion and through the establishment of economic and monetary union, ultimately
including a single currency in accordance with the provisions of this Treaty;
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—Ùto assert its identity on the international scene, in particular through the implemen-
tation of a common foreign and security policy including the progressive framing of a
common defence policy, which might lead to a common defence, in accordance with
the provisions of Article J.7;


—Ùto strengthen the protection of the rights and interests of the nationals of its Member
States through the introduction of a citizenship of the Union;


—Ùto maintain and develop the Union as an area of freedom, security and justice, in
which the free movement of persons is assured in conjunction with appropriate
measures with respect to external border controls, asylum, immigration and the
prevention and combating of crime;


—Ùto maintain in full the acquis communautaire and build on it with a view to considering
to what extent the policies and forms of cooperation introduced by this Treaty may
need to be revised with the aim of ensuring the effectiveness of the mechanisms and
the institutions of the Community.


The objectives of the Union shall be achieved as provided in this Treaty and in
accordance with the conditions and the timetable set out therein while respecting the
principle of subsidiarity as defined in Article 3b of the Treaty establishing the European
Community.’


6.ÙIn Article C, the second paragraph shall be replaced by the following:


‘The Union shall in particular ensure the consistency of its external activities as a whole in
the context of its external relations, security, economic and development policies. The
Council and the Commission shall be responsible for ensuring such consistency and shall
cooperate to this end. They shall ensure the implementation of these policies, each in
accordance with its respective powers.’


7.ÙArticle E shall be replaced by the following:


‘Article E


The European Parliament, the Council, the Commission, the Court of Justice and the
Court of Auditors shall exercise their powers under the conditions and for the purposes
provided for, on the one hand, by the provisions of the Treaties establishing the European
Communities and of the subsequent Treaties and Acts modifying and supplementing them
and, on the other hand, by the other provisions of this Treaty.’


8.ÙArticle F shall be amended as follows:


(a)Ùparagraph 1 shall be replaced by the following:


‘1.Ú The Union is founded on the principles of liberty, democracy, respect for
human rights and fundamental freedoms, and the rule of law, principles which are
common to the Member States.’;


(b) the existing paragraph 3 shall become paragraph 4 and a new paragraph 3 shall be
inserted as follows:


‘3.Ú The Union shall respect the national identities of its Member States.’
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9.ÙThe following Article shall be inserted at the end of Title I:


‘Article F.1


1.Ú The Council, meeting in the composition of the Heads of State or Government and
acting by unanimity on a proposal by one third of the Member States or by the
Commission and after obtaining the assent of the European Parliament, may determine
the existence of a serious and persistent breach by a Member State of principles mentioned
in Article F(1), after inviting the government of the Member State in question to submit its
observations.


2.Ú Where such a determination has been made, the Council, acting by a qualified
majority, may decide to suspend certain of the rights deriving from the application of this
Treaty to the Member State in question, including the voting rights of the representative
of the government of that Member State in the Council. In doing so, the Council shall
take into account the possible consequences of such a suspension on the rights and obli-
gations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case
continue to be binding on that State.


3.Ú The Council, acting by a qualified majority, may decide subsequently to vary or
revoke measures taken under paragraph 2 in response to changes in the situation which
led to their being imposed.


4.Ú For the purposes of this Article, the Council shall act without taking into account the
vote of the representative of the government of the Member State in question. Abstentions
by members present in person or represented shall not prevent the adoption of decisions
referred to in paragraph 1. A qualified majority shall be defined as the same proportion of
the weighted votes of the members of the Council concerned as laid down in Article
148(2) of the Treaty establishing the European Community.


This paragraph shall also apply in the event of voting rights being suspended pursuant to
paragraph 2.


5.Ú For the purposes of this Article, the European Parliament shall act by a two thirds
majority of the votes cast, representing a majority of its members.’


10.ÙTitle V shall be replaced by the following:


‘Title V


PROVISIONS ON A COMMON FOREIGN AND SECURITY POLICY


Article J.1


1.Ú The Union shall define and implement a common foreign and security policy
covering all areas of foreign and security policy, the objectives of which shall be:


—Ùto safeguard the common values, fundamental interests, independence and integrity of
the Union in conformity with the principles of the United Nations Charter;
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—Ùto strengthen the security of the Union in all ways;


—Ùto preserve peace and strengthen international security, in accordance with the prin-
ciples of the United Nations Charter, as well as the principles of the Helsinki Final Act
and the objectives of the Paris Charter, including those on external borders;


—Ùto promote international cooperation;


—Ùto develop and consolidate democracy and the rule of law, and respect for human
rights and fundamental freedoms.


2.Ú The Member States shall support the Union’s external and security policy actively
and unreservedly in a spirit of loyalty and mutual solidarity.


The Member States shall work together to enhance and develop their mutual political
solidarity. They shall refrain from any action which is contrary to the interests of the
Union or likely to impair its effectiveness as a cohesive force in international relations.


The Council shall ensure that these principles are complied with.


Article J.2


The Union shall pursue the objectives set out in Article J.1 by:


—Ùdefining the principles of and general guidelines for the common foreign and security
policy;


—Ùdeciding on common strategies;


—Ùadopting joint actions;


—Ùadopting common positions;


—Ùstrengthening systematic cooperation between Member States in the conduct of policy.


Article J.3


1.Ú The European Council shall define the principles of and general guidelines for the
common foreign and security policy, including for matters with defence implications.


2.Ú The European Council shall decide on common strategies to be implemented by the
Union in areas where the Member States have important interests in common.


Common strategies shall set out their objectives, duration and the means to be made
available by the Union and the Member States.


3.Ú The Council shall take the decisions necessary for defining and implementing the
common foreign and security policy on the basis of the general guidelines defined by the
European Council.
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The Council shall recommend common strategies to the European Council and shall
implement them, in particular by adopting joint actions and common positions.


The Council shall ensure the unity, consistency and effectiveness of action by the Union.


Article J.4


1.Ú The Council shall adopt joint actions. Joint actions shall address specific situations
where operational action by the Union is deemed to be required. They shall lay down
their objectives, scope, the means to be made available to the Union, if necessary their
duration, and the conditions for their implementation.


2.Ú If there is a change in circumstances having a substantial effect on a question subject
to joint action, the Council shall review the principles and objectives of that action and
take the necessary decisions. As long as the Council has not acted, the joint action shall
stand.


3.Ú Joint actions shall commit the Member States in the positions they adopt and in the
conduct of their activity.


4. Ú The Council may request the Commission to submit to it any appropriate proposals
relating to the common foreign and security policy to ensure the implementation of a joint
action.


5.Ú Whenever there is any plan to adopt a national position or take national action
pursuant to a joint action, information shall be provided in time to allow, if necessary, for
prior consultations within the Council. The obligation to provide prior information shall
not apply to measures which are merely a national transposition of Council decisions.


6.Ú In cases of imperative need arising from changes in the situation and failing a
Council decision, Member States may take the necessary measures as a matter of urgency
having regard to the general objectives of the joint action. The Member State concerned
shall inform the Council immediately of any such measures.


7.Ú Should there be any major difficulties in implementing a joint action, a Member
State shall refer them to the Council which shall discuss them and seek appropriate
solutions. Such solutions shall not run counter to the objectives of the joint action or
impair its effectiveness.


Article J.5


The Council shall adopt common positions. Common positions shall define the approach
of the Union to a particular matter of a geographical or thematic nature. Member States
shall ensure that their national policies conform to the common positions.


Article J.6


Member States shall inform and consult one another within the Council on any matter of
foreign and security policy of general interest in order to ensure that the Union’s
influence is exerted as effectively as possible by means of concerted and convergent action.


Treaty of Amsterdam 11







Article J.7


1.Ú The common foreign and security policy shall include all questions relating to the
security of the Union, including the progressive framing of a common defence policy, in
accordance with the second subparagraph, which might lead to a common defence, should
the European Council so decide. It shall in that case recommend to the Member States the
adoption of such a decision in accordance with their respective constitutional
requirements.


The Western European Union (WEU) is an integral part of the development of the Union
providing the Union with access to an operational capability notably in the context of
paragraph 2. It supports the Union in framing the defence aspects of the common foreign
and security policy as set out in this Article. The Union shall accordingly foster closer
institutional relations with the WEU with a view to the possibility of the integration of the
WEU into the Union, should the European Council so decide. It shall in that case
recommend to the Member States the adoption of such a decision in accordance with
their respective constitutional requirements.


The policy of the Union in accordance with this Article shall not prejudice the specific
character of the security and defence policy of certain Member States and shall respect the
obligations of certain Member States, which see their common defence realised in the
North Atlantic Treaty Organisation (NATO), under the North Atlantic Treaty and be
compatible with the common security and defence policy established within that
framework.


The progressive framing of a common defence policy will be supported, as Member States
consider appropriate, by cooperation between them in the field of armaments.


2.Ú Questions referred to in this Article shall include humanitarian and rescue tasks,
peace-keeping tasks and tasks of combat forces in crisis management, including peace-
making.


3.Ú The Union will avail itself of the WEU to elaborate and implement decisions and
actions of the Union which have defence implications.


The competence of the European Council to establish guidelines in accordance with
Article J.3 shall also obtain in respect of the WEU for those matters for which the Union
avails itself of the WEU.


When the Union avails itself of the WEU to elaborate and implement decisions of the
Union on the tasks referred to in paragraph 2 all Member States of the Union shall be
entitled to participate fully in the tasks in question. The Council, in agreement with the
institutions of the WEU, shall adopt the necessary practical arrangements to allow all
Member States contributing to the tasks in question to participate fully and on an equal
footing in planning and decision taking in the WEU.


Decisions having defence implications dealt with under this paragraph shall be taken
without prejudice to the policies and obligations referred to in paragraph 1, third
subparagraph.
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4.Ú The provisions of this Article shall not prevent the development of closer co-
operation between two or more Member States on a bilateral level, in the framework of
the WEU and the Atlantic Alliance, provided such cooperation does not run counter to or
impede that provided for in this Title.


5.Ú With a view to furthering the objectives of this Article, the provisions of this Article
will be reviewed in accordance with Article N.


Article J.8


1.Ú The Presidency shall represent the Union in matters coming within the common
foreign and security policy.


2.Ú The Presidency shall be responsible for the implementation of decisions taken under
this Title; in that capacity it shall in principle express the position of the Union in inter-
national organisations and international conferences.


3.Ú The Presidency shall be assisted by the Secretary-General of the Council who shall
exercise the function of High Representative for the common foreign and security policy.


4.Ú The Commission shall be fully associated in the tasks referred to in paragraphs 1
and 2. The Presidency shall be assisted in those tasks if need be by the next Member State
to hold the Presidency.


5.Ú The Council may, whenever it deems it necessary, appoint a special representative
with a mandate in relation to particular policy issues.


Article J.9


1.Ú Member States shall coordinate their action in international organisations and at
international conferences. They shall uphold the common positions in such fora.


In international organisations and at international conferences where not all the Member
States participate, those which do take part shall uphold the common positions.


2.Ú Without prejudice to paragraph 1 and Article J.4(3), Member States represented in
international organisations or international conferences where not all the Member States
participate shall keep the latter informed of any matter of common interest.


Member States which are also members of the United Nations Security Council will
concert and keep the other Member States fully informed. Member States which are
permanent members of the Security Council will, in the execution of their functions,
ensure the defence of the positions and the interests of the Union, without prejudice to
their responsibilities under the provisions of the United Nations Charter.


Article J.10


The diplomatic and consular missions of the Member States and the Commission
Delegations in third countries and international conferences, and their representations to
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international organisations, shall cooperate in ensuring that the common positions and
joint actions adopted by the Council are complied with and implemented.


They shall step up cooperation by exchanging information, carrying out joint assessments
and contributing to the implementation of the provisions referred to in Article 8c of the
Treaty establishing the European Community.


Article J.11


The Presidency shall consult the European Parliament on the main aspects and the basic
choices of the common foreign and security policy and shall ensure that the views of the
European Parliament are duly taken into consideration. The European Parliament shall be
kept regularly informed by the Presidency and the Commission of the development of the
Union’s foreign and security policy.


The European Parliament may ask questions of the Council or make recommendations to
it. It shall hold an annual debate on progress in implementing the common foreign and
security policy.


Article J.12


1.Ú Any Member State or the Commission may refer to the Council any questions
relating to the common foreign and security policy and may submit proposals to the
Council.


2.Ú In cases requiring a rapid decision, the Presidency, of its own motion, or at the
request of the Commission or a Member State, shall convene an extraordinary Council
meeting within forty-eight hours or, in an emergency, within a shorter period.


Article J.13


1.Ú Decisions under this Title shall be taken by the Council acting unanimously.
Abstentions by members present in person or represented shall not prevent the adoption of
such decisions.


When abstaining in a vote, any member of the Council may qualify its abstention by
making a formal declaration under the present subparagraph. In that case, it shall not be
obliged to apply the decision, but shall accept that the decision commits the Union. In a
spirit of mutual solidarity, the Member State concerned shall refrain from any action
likely to conflict with or impede Union action based on that decision and the other
Member States shall respect its position. If the members of the Council qualifying their
abstention in this way represent more than one third of the votes weighted in accordance
with Article 148(2) of the Treaty establishing the European Community, the decision shall
not be adopted.


2.Ú By derogation from the provisions of paragraph 1, the Council shall act by qualified
majority:


—Ùwhen adopting joint actions, common positions or taking any other decision on the
basis of a common strategy;


—Ùwhen adopting any decision implementing a joint action or a common position.
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If a member of the Council declares that, for important and stated reasons of national
policy, it intends to oppose the adoption of a decision to be taken by qualified majority, a
vote shall not be taken. The Council may, acting by a qualified majority, request that the
matter be referred to the European Council for decision by unanimity.


The votes of the members of the Council shall be weighted in accordance with Article
148(2) of the Treaty establishing the European Community. For their adoption, decisions
shall require at least 62 votes in favour, cast by at least 10 members.


This paragraph shall not apply to decisions having military or defence implications.


3.Ú For procedural questions, the Council shall act by a majority of its members.


Article J.14


When it is necessary to conclude an agreement with one or more States or international
organisations in implementation of this Title, the Council, acting unanimously, may
authorise the Presidency, assisted by the Commission as appropriate, to open negotiations
to that effect. Such agreements shall be concluded by the Council acting unanimously on
a recommendation from the Presidency. No agreement shall be binding on a Member
State whose representative in the Council states that it has to comply with the
requirements of its own constitutional procedure; the other members of the Council may
agree that the agreement shall apply provisionally to them.


The provisions of this Article shall also apply to matters falling under Title VI.


Article J.15


Without prejudice to Article 151 of the Treaty establishing the European Community, a
Political Committee shall monitor the international situation in the areas covered by the
common foreign and security policy and contribute to the definition of policies by
delivering opinions to the Council at the request of the Council or on its own initiative. It
shall also monitor the implementation of agreed policies, without prejudice to the respon-
sibility of the Presidency and the Commission.


Article J.16


The Secretary-General of the Council, High Representative for the common foreign and
security policy, shall assist the Council in matters coming within the scope of the common
foreign and security policy, in particular through contributing to the formulation, prep-
aration and implementation of policy decisions, and, when appropriate and acting on
behalf of the Council at the request of the Presidency, through conducting political
dialogue with third parties.


Article J.17


The Commission shall be fully associated with the work carried out in the common
foreign and security policy field.
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Article J.18


1.Ú Articles 137, 138, 139 to 142, 146, 147, 150 to 153, 157 to 163, 191a and 217 of the
Treaty establishing the European Community shall apply to the provisions relating to the
areas referred to in this Title.


2.Ú Administrative expenditure which the provisions relating to the areas referred to in
this Title entail for the institutions shall be charged to the budget of the European
Communities.


3.Ú Operational expenditure to which the implementation of those provisions gives rise
shall also be charged to the budget of the European Communities, except for such expen-
diture arising from operations having military or defence implications and cases where the
Council acting unanimously decides otherwise.


In cases where expenditure is not charged to the budget of the European Communities it
shall be charged to the Member States in accordance with the gross national product
scale, unless the Council acting unanimously decides otherwise. As for expenditure arising
from operations having military or defence implications, Member States whose represen-
tatives in the Council have made a formal declaration under Article J.13(1), second
subparagraph, shall not be obliged to contribute to the financing thereof.


4.Ú The budgetary procedure laid down in the Treaty establishing the European
Community shall apply to the expenditure charged to the budget of the European
Communities.’


11.ÙTitle VI shall be replaced by the following:


‘Title VI


PROVISIONS ON POLICE AND JUDICIAL COOPERATION IN CRIMINAL MATTERS


Article K.1


Without prejudice to the powers of the European Community, the Union’s objective shall
be to provide citizens with a high level of safety within an area of freedom, security and
justice by developing common action among the Member States in the fields of police and
judicial cooperation in criminal matters and by preventing and combating racism and
xenophobia.


That objective shall be achieved by preventing and combating crime, organised or
otherwise, in particular terrorism, trafficking in persons and offences against children,
illicit drug trafficking and illicit arms trafficking, corruption and fraud, through:


—Ùcloser cooperation between police forces, customs authorities and other competent
authorities in the Member States, both directly and through the European Police
Office (Europol), in accordance with the provisions of Articles K.2 and K.4;


—Ùcloser cooperation between judicial and other competent authorities of the Member
States in accordance with the provisions of Articles K.3(a) to (d) and K.4;
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—Ùapproximation, where necessary, of rules on criminal matters in the Member States, in
accordance with the provisions of Article K.3(e).


Article K.2


1.Ú Common action in the field of police cooperation shall include:


(a)Ùoperational cooperation between the competent authorities, including the police,
customs and other specialised law enforcement services of the Member States in
relation to the prevention, detection and investigation of criminal offences;


(b) the collection, storage, processing, analysis and exchange of relevant information,
including information held by law enforcement services on reports on suspicious
financial transactions, in particular through Europol, subject to appropriate provisions
on the protection of personal data;


(c) cooperation and joint initiatives in training, the exchange of liaison officers,
secondments, the use of equipment, and forensic research;


(d) the common evaluation of particular investigative techniques in relation to the
detection of serious forms of organised crime.


2.Ú The Council shall promote cooperation through Europol and shall in particular,
within a period of five years after the date of entry into force of the Treaty of
Amsterdam:


(a)Ùenable Europol to facilitate and support the preparation, and to encourage the co-
ordination and carrying out, of specific investigative actions by the competent auth-
orities of the Member States, including operational actions of joint teams comprising
representatives of Europol in a support capacity;


(b) adopt measures allowing Europol to ask the competent authorities of the Member
States to conduct and coordinate their investigations in specific cases and to develop
specific expertise which may be put at the disposal of Member States to assist them in
investigating cases of organised crime;


(c) promote liaison arrangements between prosecuting/investigating officials specialising
in the fight against organised crime in close cooperation with Europol;


(d) establish a research, documentation and statistical network on cross-border crime.


Article K.3


Common action on judicial cooperation in criminal matters shall include:
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(a)Ùfacilitating and accelerating cooperation between competent ministries and judicial or
equivalent authorities of the Member States in relation to proceedings and the
enforcement of decisions;


(b) facilitating extradition between Member States;


(c) ensuring compatibility in rules applicable in the Member States, as may be necessary
to improve such cooperation;


(d) preventing conflicts of jurisdiction between Member States;


(e) progressively adopting measures establishing minimum rules relating to the constituent
elements of criminal acts and to penalties in the fields of organised crime, terrorism
and illicit drug trafficking.


Article K.4


The Council shall lay down the conditions and limitations under which the competent
authorities referred to in Articles K.2 and K.3 may operate in the territory of another
Member State in liaison and in agreement with the authorities of that State.


Article K.5


This Title shall not affect the exercise of the responsibilities incumbent upon Member
States with regard to the maintenance of law and order and the safeguarding of internal
security.


Article K.6


1.Ú In the areas referred to in this Title, Member States shall inform and consult one
another within the Council with a view to coordinating their action. To that end, they
shall establish collaboration between the relevant departments of their administrations.


2.Ú The Council shall take measures and promote cooperation, using the appropriate
form and procedures as set out in this Title, contributing to the pursuit of the objectives of
the Union. To that end, acting unanimously on the initiative of any Member State or of
the Commission, the Council may:


(a)Ùadopt common positions defining the approach of the Union to a particular matter;


(b) adopt framework decisions for the purpose of approximation of the laws and reg-
ulations of the Member States. Framework decisions shall be binding upon the
Member States as to the result to be achieved but shall leave to the national auth-
orities the choice of form and methods. They shall not entail direct effect;


(c) adopt decisions for any other purpose consistent with the objectives of this Title,
excluding any approximation of the laws and regulations of the Member States. These
decisions shall be binding and shall not entail direct effect; the Council, acting by a
qualified majority, shall adopt measures necessary to implement those decisions at the
level of the Union;
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(d) establish conventions which it shall recommend to the Member States for adoption in
accordance with their respective constitutional requirements. Member States shall
begin the procedures applicable within a time limit to be set by the Council.


Unless they provide otherwise, conventions shall, once adopted by at least half of the
Member States, enter into force for those Member States. Measures implementing
conventions shall be adopted within the Council by a majority of two-thirds of the
Contracting Parties.


3.Ú Where the Council is required to act by a qualified majority, the votes of its
members shall be weighted as laid down in Article 148(2) of the Treaty establishing the
European Community, and for their adoption acts of the Council shall require at least 62
votes in favour, cast by at least 10 members.


4.Ú For procedural questions, the Council shall act by a majority of its members.


Article K.7


1.Ú The Court of Justice of the European Communities shall have jurisdiction, subject to
the conditions laid down in this Article, to give preliminary rulings on the validity and
interpretation of framework decisions, and decisions on the interpretation of conventions
established under this Title and on the validity and interpretation of the measures
implementing them.


2.Ú By a declaration made at the time of signature of the Treaty of Amsterdam or at any
time thereafter, any Member State shall be able to accept the jurisdiction of the Court of
Justice to give preliminary rulings as specified in paragraph 1.


3.Ú A Member State making a declaration pursuant to paragraph 2 shall specify that
either:


(a)Ùany court or tribunal of that State against whose decisions there is no judicial remedy
under national law may request the Court of Justice to give a preliminary ruling on a
question raised in a case pending before it and concerning the validity or interpre-
tation of an act referred to in paragraph 1 if that court or tribunal considers that a
decision on the question is necessary to enable it to give judgment, or


(b) any court or tribunal of that State may request the Court of Justice to give a
preliminary ruling on a question raised in a case pending before it and concerning the
validity or interpretation of an act referred to in paragraph 1 if that court or tribunal
considers that a decision on the question is necessary to enable it to give judgment.


4.Ú Any Member State, whether or not it has made a declaration pursuant to para-
graph 2, shall be entitled to submit statements of case or written observations to the Court
in cases which arise under paragraph 1.


5.Ú The Court of Justice shall have no jurisdiction to review the validity or propor-
tionality of operations carried out by the police or other law enforcement services of a
Member State or the exercise of the responsibilities incumbent upon Member States with
regard to the maintenance of law and order and the safeguarding of internal security.
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6.Ú The Court of Justice shall have jurisdiction to review the legality of framework
decisions and decisions in actions brought by a Member State or the Commission on
grounds of lack of competence, infringement of an essential procedural requirement,
infringement of this Treaty or of any rule of law relating to its application, or misuse of
powers. The proceedings provided for in this paragraph shall be instituted within two
months of the publication of the measure.


7.Ú The Court of Justice shall have jurisdiction to rule on any dispute between Member
States regarding the interpretation or the application of acts adopted under Article K.6(2)
whenever such dispute cannot be settled by the Council within six months of its being
referred to the Council by one of its members. The Court shall also have jurisdiction to
rule on any dispute between Member States and the Commission regarding the interpre-
tation or the application of conventions established under Article K.6(2)(d).


Article K.8


1.Ú A Coordinating Committee shall be set up consisting of senior officials. In addition
to its coordinating role, it shall be the task of the Committee to:


—Ùgive opinions for the attention of the Council, either at the Council’s request or on its
own initiative;


—Ùcontribute, without prejudice to Article 151 of the Treaty establishing the European
Community, to the preparation of the Council’s discussions in the areas referred to in
Article K.1.


2.Ú The Commission shall be fully associated with the work in the areas referred to in
this Title.


Article K.9


Within international organisations and at international conferences in which they take
part, Member States shall defend the common positions adopted under the provisions of
this Title.


Articles J.8 and J.9 shall apply as appropriate to matters falling under this Title.


Article K.10


Agreements referred to in Article J.14 may cover matters falling under this Title.


Article K.11


1.Ú The Council shall consult the European Parliament before adopting any measure
referred to in Article K.6(2)(b), (c) and (d). The European Parliament shall deliver its
opinion within a time-limit which the Council may lay down, which shall not be less than
three months. In the absence of an opinion within that time-limit, the Council may act.


2.Ú The Presidency and the Commission shall regularly inform the European Parliament
of discussions in the areas covered by this Title.
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3.Ú The European Parliament may ask questions of the Council or make recommen-
dations to it. Each year, it shall hold a debate on the progress made in the areas referred
to in this Title.


Article K.12


1.Ú Member States which intend to establish closer cooperation between themselves may
be authorised, subject to Articles K.15 and K.16, to make use of the institutions,
procedures and mechanisms laid down by the Treaties provided that the cooperation
proposed:


(a)Ùrespects the powers of the European Community, and the objectives laid down by this
Title;


(b) has the aim of enabling the Union to develop more rapidly into an area of freedom,
security and justice.


2.Ú The authorisation referred to in paragraph 1 shall be granted by the Council, acting
by a qualified majority at the request of the Member States concerned and after inviting
the Commission to present its opinion; the request shall also be forwarded to the
European Parliament.


If a member of the Council declares that, for important and stated reasons of national
policy, it intends to oppose the granting of an authorisation by qualified majority, a vote
shall not be taken. The Council may, acting by a qualified majority, request that the
matter be referred to the European Council for decision by unanimity.


The votes of the members of the Council shall be weighted in accordance with Article
148(2) of the Treaty establishing the European Community. For their adoption, decisions
shall require at least 62 votes in favour, cast by at least 10 members.


3.Ú Any Member State which wishes to become a party to cooperation set up in
accordance with this Article shall notify its intention to the Council and to the
Commission, which shall give an opinion to the Council within three months of receipt of
that notification, possibly accompanied by a recommendation for such specific
arrangements as it may deem necessary for that Member State to become a party to the
cooperation in question. Within four months of the date of that notification, the Council
shall decide on the request and on such specific arrangements as it may deem necessary.
The decision shall be deemed to be taken unless the Council, acting by a qualified
majority, decides to hold it in abeyance; in this case, the Council shall state the reasons
for its decision and set a deadline for re-examining it. For the purposes of this paragraph,
the Council shall act under the conditions set out in Article K.16.


4.Ú The provisions of Articles K.1 to K.13 shall apply to the closer cooperation provided
for by this Article, save as otherwise provided for in this Article and in Articles K.15 and
K.16.


The provisions of the Treaty establishing the European Community concerning the
powers of the Court of Justice of the European Communities and the exercise of those
powers shall apply to paragraphs 1, 2 and 3.
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5.Ú This Article is without prejudice to the provisions of the Protocol integrating the
Schengen acquis into the framework of the European Union.


Article K.13


1.Ú Articles 137, 138, 138e, 139 to 142, 146, 147, 148(3), 150 to 153, 157 to 163, 191a
and 217 of the Treaty establishing the European Community shall apply to the provisions
relating to the areas referred to in this Title.


2.Ú Administrative expenditure which the provisions relating to the areas referred to in
this Title entail for the institutions shall be charged to the budget of the European
Communities.


3.Ú Operational expenditure to which the implementation of those provisions gives rise
shall also be charged to the budget of the European Communities, except where the
Council acting unanimously decides otherwise. In cases where expenditure is not charged
to the budget of the European Communities it shall be charged to the Member States in
accordance with the gross national product scale, unless the Council acting unanimously
decides otherwise.


4.Ú The budgetary procedure laid down in the Treaty establishing the European
Community shall apply to the expenditure charged to the budget of the European
Communities.


Article K.14


The Council, acting unanimously on the initiative of the Commission or a Member State,
and after consulting the European Parliament, may decide that action in areas referred to
in Article K.1 shall fall under Title IIIa of the Treaty establishing the European
Community, and at the same time determine the relevant voting conditions relating to it.
It shall recommend the Member States to adopt that decision in accordance with their
respective constitutional requirements.’


12.ÙThe following new Title shall be inserted:


‘Title VIa


PROVISIONS ON CLOSER COOPERATION


Article K.15


1.Ú Member States which intend to establish closer cooperation between themselves may
make use of the institutions, procedures and mechanisms laid down by this Treaty and the
Treaty establishing the European Community provided that the cooperation:


(a)Ùis aimed at furthering the objectives of the Union and at protecting and serving its
interests;


(b) respects the principles of the said Treaties and the single institutional framework of
the Union;
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(c) is only used as a last resort, where the objectives of the said Treaties could not be
attained by applying the relevant procedures laid down therein;


(d) concerns at least a majority of Member States;


(e) does not affect the acquis communautaire and the measures adopted under the other
provisions of the said Treaties;


(f) does not affect the competences, rights, obligations and interests of those Member
States which do not participate therein;


(g) is open to all Member States and allows them to become parties to the cooperation at
any time, provided that they comply with the basic decision and with the decisions
taken within that framework;


(h) complies with the specific additional criteria laid down in Article 5a of the Treaty
establishing the European Community and Article K.12 of this Treaty, depending on
the area concerned, and is authorised by the Council in accordance with the
procedures laid down therein.


2.Ú Member States shall apply, as far as they are concerned, the acts and decisions
adopted for the implementation of the cooperation in which they participate. Member
States not participating in such cooperation shall not impede the implementation thereof
by the participating Member States.


Article K.16


1.Ú For the purposes of the adoption of the acts and decisions necessary for the
implementation of the cooperation referred to in Article K.15, the relevant institutional
provisions of this Treaty and of the Treaty establishing the European Community shall
apply. However, while all members of the Council shall be able to take part in the delib-
erations, only those representing participating Member States shall take part in the
adoption of decisions. The qualified majority shall be defined as the same proportion of
the weighted votes of the members of the Council concerned as laid down in Article
148(2) of the Treaty establishing the European Community. Unanimity shall be
constituted by only those Council members concerned.


2.Ú Expenditure resulting from implementation of the cooperation, other than adminis-
trative costs entailed for the institutions, shall be borne by the participating Member
States, unless the Council, acting unanimously, decides otherwise.


Article K.17


The Council and the Commission shall regularly inform the European Parliament of the
development of closer cooperation established on the basis of this Title.’


13.ÙArticle L shall be replaced by the following:


‘Article L


The provisions of the Treaty establishing the European Community, the Treaty estab-
lishing the European Coal and Steel Community and the Treaty establishing the European
Atomic Energy Community concerning the powers of the Court of Justice of the
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European Communities and the exercise of those powers shall apply only to the following
provisions of this Treaty:


(a)Ùprovisions amending the Treaty establishing the European Economic Community with
a view to establishing the European Community, the Treaty establishing the European
Coal and Steel Community and the Treaty establishing the European Atomic Energy
Community;


(b) provisions of Title VI, under the conditions provided for by Article K.7;


(c) provisions of Title VIa, under the conditions provided for by Article 5a of the Treaty
establishing the European Community and Article K.12 of this Treaty;


(d) Article F(2) with regard to action of the institutions, insofar as the Court has juris-
diction under the Treaties establishing the European Communities and under this
Treaty;


(e) Articles L to S.’


14.ÙIn Article N, paragraph 2 shall be deleted and paragraph 1 shall remain without a number.


15.ÙIn Article O, the first paragraph shall be replaced by the following:


‘Any European State which respects the principles set out in Article F(1) may apply to
become a member of the Union. It shall address its application to the Council, which shall
act unanimously after consulting the Commission and after receiving the assent of the
European Parliament, which shall act by an absolute majority of its component members.’


16.ÙIn Article S, a new paragraph shall be added as follows:


‘Pursuant to the 1994 Accession Treaty, the Finnish and Swedish versions of this Treaty
shall also be authentic.’


Article 2


The Treaty establishing the European Community shall be amended in accordance with the
provisions of this Article.


1.ÙIn the preamble the following recital shall be inserted after the eighth recital:


‘DETERMINED to promote the development of the highest possible level of knowledge
for their peoples through a wide access to education and through its continuous updating,’


2.ÙArticle 2 shall be replaced by the following:


‘Article 2


The Community shall have as its task, by establishing a common market and an economic
and monetary union and by implementing common policies or activities referred to in
Articles 3 and 3a, to promote throughout the Community a harmonious, balanced and
sustainable development of economic activities, a high level of employment and of social
protection, equality between men and women, sustainable and non-inflationary growth, a
high degree of competitiveness and convergence of economic performance, a high level of
protection and improvement of the quality of the environment, the raising of the standard
of living and quality of life, and economic and social cohesion and solidarity among
Member States.’
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3.ÙArticle 3 shall be amended as follows:


(a)Ùthe existing text shall be numbered and become paragraph 1;


(b) in new paragraph 1, point (d) shall be replaced by the following:


‘(d) measures concerning the entry and movement of persons as provided for in Title
IIIa;’;


(c) in new paragraph 1, the following new point (i) shall be inserted after point (h):


‘(i) the promotion of coordination between employment policies of the Member
States with a view to enhancing their effectiveness by developing a coordinated
strategy for employment;’


(d) in new paragraph 1, the existing point (i) shall become point (j) and the subsequent
points shall be renumbered accordingly;


(e) the following paragraph shall be added:


‘2.Ú In all the activities referred to in this Article, the Community shall aim to
eliminate inequalities, and to promote equality, between men and women.’


4.ÙThe following Article shall be inserted:


‘Article 3c


Environmental protection requirements must be integrated into the definition and
implementation of the Community policies and activities referred to in Article 3, in
particular with a view to promoting sustainable development.’


5.ÙThe following Article shall be inserted:


‘Article 5a


1.Ú Member States which intend to establish closer cooperation between themselves may
be authorised, subject to Articles K.15 and K.16 of the Treaty on the European Union, to
make use of the institutions, procedures and mechanisms laid down by this Treaty,
provided that the cooperation proposed:


(a)Ùdoes not concern areas which fall within the exclusive competence of the Community;


(b) does not affect Community policies, actions or programmes;


(c) does not concern the citizenship of the Union or discriminate between nationals of
Member States;


(d) remains within the limits of the powers conferred upon the Community by this
Treaty; and


(e) does not constitute a discrimination or a restriction of trade between Member States
and does not distort the conditions of competition between the latter.


2.Ú The authorisation referred to in paragraph 1 shall be granted by the Council, acting
by a qualified majority on a proposal from the Commission and after consulting the
European Parliament.
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If a member of the Council declares that, for important and stated reasons of national
policy, it intends to oppose the granting of an authorisation by qualified majority, a vote
shall not be taken. The Council may, acting by a qualified majority, request that the
matter be referred to the Council, meeting in the composition of the Heads of State or
Government, for decision by unanimity.


Member States which intend to establish closer cooperation as referred to in paragraph 1
may address a request to the Commission, which may submit a proposal to the Council to
that effect. In the event of the Commission not submitting a proposal, it shall inform the
Member States concerned of the reasons for not doing so.


3.Ú Any Member State which wishes to become a party to cooperation set up in
accordance with this Article shall notify its intention to the Council and to the
Commission, which shall give an opinion to the Council within three months of receipt of
that notification. Within four months of the date of that notification, the Commission
shall decide on it and on such specific arrangements as it may deem necessary.


4.Ú The acts and decisions necessary for the implementation of cooperation activities
shall be subject to all the relevant provisions of this Treaty, save as otherwise provided for
in this Article and in Articles K.15 and K.16 of the Treaty on European Union.


5.Ú This Article is without prejudice to the provisions of the Protocol integrating the
Schengen acquis into the framework of the European Union.’


6.ÙIn Article 6, the second paragraph shall be replaced by the following:


‘The Council, acting in accordance with the procedure referred to in Article 189b, may
adopt rules designed to prohibit such discrimination.’


7.ÙThe following Article shall be inserted:


‘Article 6a


Without prejudice to the other provisions of this Treaty and within the limits of the
powers conferred by it upon the Community, the Council, acting unanimously on a
proposal from the Commission and after consulting the European Parliament, may take
appropriate action to combat discrimination based on sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation.’


8.ÙThe following Article shall be inserted at the end of Part One:


‘Article 7d


Without prejudice to Articles 77, 90 and 92, and given the place occupied by services of
general economic interest in the shared values of the Union as well as their role in
promoting social and territorial cohesion, the Community and the Member States, each
within their respective powers and within the scope of application of this Treaty, shall
take care that such services operate on the basis of principles and conditions which enable
them to fulfil their missions.’
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9.ÙArticle 8(1) shall be replaced by the following:


‘1.Ú Citizenship of the Union is hereby established. Every person holding the nationality
of a Member State shall be a citizen of the Union. Citizenship of the Union shall
complement and not replace national citizenship.’


10.ÙArticle 8a(2) shall be replaced by the following:


‘2.Ú The Council may adopt provisions with a view to facilitating the exercise of the
rights referred to in paragraph 1; save as otherwise provided in this Treaty, the Council
shall act in accordance with the procedure referred to in Article 189b. The Council shall
act unanimously throughout this procedure.’


11.ÙIn Article 8d, the following paragraph shall be added:


‘Every citizen of the Union may write to any of the institutions or bodies referred to in
this Article or in Article 4 in one of the languages mentioned in Article 248 and have an
answer in the same language.’


12.ÙArticle 51 shall be replaced by the following:


‘Article 51


The Council shall, acting in accordance with the procedure referred to in Article 189b,
adopt such measures in the field of social security as are necessary to provide freedom of
movement for workers; to this end, it shall make arrangements to secure for migrant
workers and their dependants:


(a)Ùaggregation, for the purpose of acquiring and retaining the right to benefit and of
calculating the amount of benefit, of all periods taken into account under the laws of
the several countries;


(b) payment of benefits to persons resident in the territories of Member States.


The Council shall act unanimously throughout the procedure referred to in Article 189b.’


13.ÙArticle 56(2) shall be replaced by the following:


‘2.Ú The Council shall, acting in accordance with the procedure referred to in Article
189b, issue directives for the coordination of the abovementioned provisions.’


14.ÙArticle 57(2) shall be replaced by the following:


‘2.Ú For the same purpose, the Council shall, acting in accordance with the procedure
referred to in Article 189b, issue directives for the coordination of the provisions laid
down by law, regulation or administrative action in Member States concerning the
taking-up and pursuit of activities as self-employed persons. The Council, acting un-
animously throughout the procedure referred to in Article 189b, shall decide on directives
the implementation of which involves in at least one Member State amendment of the
existing principles laid down by law governing the professions with respect to training and
conditions of access for natural persons. In other cases the Council shall act by qualified
majority.’
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15.ÙThe following title shall be inserted in Part Three:


‘Title IIIa


VISAS, ASYLUM, IMMIGRATION AND OTHER POLICIES RELATED TO FREE
MOVEMENT OF PERSONS


Article 73i


In order to establish progressively an area of freedom, security and justice, the Council
shall adopt:


(a)Ùwithin a period of five years after the entry into force of the Treaty of Amsterdam,
measures aimed at ensuring the free movement of persons in accordance with Article
7a, in conjunction with directly related flanking measures with respect to external
border controls, asylum and immigration, in accordance with the provisions of Article
73j(2) and (3) and Article 73k(1)(a) and (2)(a), and measures to prevent and combat
crime in accordance with the provisions of Article K.3(e) of the Treaty on European
Union;


(b) other measures in the fields of asylum, immigration and safeguarding the rights of
nationals of third countries, in accordance with the provisions of Article 73k;


(c) measures in the field of judicial cooperation in civil matters as provided for in
Article 73m;


(d) appropriate measures to encourage and strengthen administrative cooperation, as
provided for in Article 73n;


(e) measures in the field of police and judicial cooperation in criminal matters aimed at a
high level of security by preventing and combating crime within the Union in
accordance with the provisions of the Treaty on European Union.


Article 73j


The Council, acting in accordance with the procedure referred to in Article 73o, shall,
within a period of five years after the entry into force of the Treaty of Amsterdam, adopt:


(1)Ùmeasures with a view to ensuring, in compliance with Article 7a, the absence of any
controls on persons, be they citizens of the Union or nationals of third countries,
when crossing internal borders;


(2)Ùmeasures on the crossing of the external borders of the Member States which shall
establish:


(a)Ùstandards and procedures to be followed by Member States in carrying out checks
on persons at such borders;


(b) rules on visas for intended stays of no more than three months, including:


(i)Ùthe list of third countries whose nationals must be in possession of visas when
crossing the external borders and those whose nationals are exempt from that
requirement;
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(ii)Ùthe procedures and conditions for issuing visas by Member States;


(iii)Ùa uniform format for visas;


(iv) rules on a uniform visa;


(3)Ùmeasures setting out the conditions under which nationals of third countries shall have
the freedom to travel within the territory of the Member States during a period of no
more than three months.


Article 73k


The Council, acting in accordance with the procedure referred to in Article 73o, shall,
within a period of five years after the entry into force of the Treaty of Amsterdam, adopt:


(1)Ùmeasures on asylum, in accordance with the Geneva Convention of 28 July 1951 and
the Protocol of 31 January 1967 relating to the status of refugees and other relevant
treaties, within the following areas:


(a)Ùcriteria and mechanisms for determining which Member State is responsible for
considering an application for asylum submitted by a national of a third country
in one of the Member States,


(b) minimum standards on the reception of asylum seekers in Member States,


(c) minimum standards with respect to the qualification of nationals of third countries
as refugees,


(d) minimum standards on procedures in Member States for granting or withdrawing
refugee status;


(2)Ùmeasures on refugees and displaced persons within the following areas:


(a)Ùminimum standards for giving temporary protection to displaced persons from
third countries who cannot return to their country of origin and for persons who
otherwise need international protection,


(b) promoting a balance of effort between Member States in receiving and bearing the
consequences of receiving refugees and displaced persons;


(3)Ùmeasures on immigration policy within the following areas:


(a)Ùconditions of entry and residence, and standards on procedures for the issue by
Member States of long term visas and residence permits, including those for the
purpose of family reunion,


(b) illegal immigration and illegal residence, including repatriation of illegal residents;


(4)Ùmeasures defining the rights and conditions under which nationals of third countries
who are legally resident in a Member State may reside in other Member States.
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Measures adopted by the Council pursuant to points 3 and 4 shall not prevent any
Member State from maintaining or introducing in the areas concerned national provisions
which are compatible with this Treaty and with international agreements.


Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject to the five
year period referred to above.


Article 73l


1.Ú This Title shall not affect the exercise of the responsibilities incumbent upon
Member States with regard to the maintenance of law and order and the safeguarding of
internal security.


2.Ú In the event of one or more Member States being confronted with an emergency
situation characterised by a sudden inflow of nationals of third countries and without
prejudice to paragraph 1, the Council may, acting by qualified majority on a proposal
from the Commission, adopt provisional measures of a duration not exceeding six months
for the benefit of the Member States concerned.


Article 73m


Measures in the field of judicial cooperation in civil matters having cross-border impli-
cations, to be taken in accordance with Article 73o and insofar as necessary for the proper
functioning of the internal market, shall include:


(a)Ùimproving and simplifying:


—Ùthe system for cross-border service of judicial and extrajudicial documents;


—Ùcooperation in the taking of evidence;


—Ùthe recognition and enforcement of decisions in civil and commercial cases,
including decisions in extrajudicial cases;


(b) promoting the compatibility of the rules applicable in the Member States concerning
the conflict of laws and of jurisdiction;


(c) eliminating obstacles to the good functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member
States.


Article 73n


The Council, acting in accordance with the procedure referred to in Article 73o, shall
take measures to ensure cooperation between the relevant departments of the adminis-
trations of the Member States in the areas covered by this Title, as well as between those
departments and the Commission.
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Article 73o


1.Ú During a transitional period of five years following the entry into force of the Treaty
of Amsterdam, the Council shall act unanimously on a proposal from the Commission or
on the initiative of a Member State and after consulting the European Parliament.


2.Ú After this period of five years:


—Ùthe Council shall act on proposals from the Commission; the Commission shall
examine any request made by a Member State that it submit a proposal to the Council;


—Ùthe Council, acting unanimously after consulting the European Parliament, shall take a
decision with a view to providing for all or parts of the areas covered by this Title to
be governed by the procedure referred to in Article 189b and adapting the provisions
relating to the powers of the Court of Justice.


3.Ú By derogation from paragraphs 1 and 2, measures referred to in Article 73j(2)(b) (i)
and (iii) shall, from the entry into force of the Treaty of Amsterdam, be adopted by the
Council acting by a qualified majority on a proposal from the Commission and after
consulting the European Parliament.


4.Ú By derogation from paragraph 2, measures referred to in Article 73j(2)(b) (ii) and
(iv) shall, after a period of five years following the entry into force of the Treaty of
Amsterdam, be adopted by the Council acting in accordance with the procedure referred
to in Article 189b.


Article 73p


1.Ú Article 177 shall apply to this Title under the following circumstances and
conditions: where a question on the interpretation of this Title or on the validity or inter-
pretation of acts of the institutions of the Community based on this Title is raised in a
case pending before a court or a tribunal of a Member State against whose decisions there
is no judicial remedy under national law, that court or tribunal shall, if it considers that a
decision on the question is necessary to enable it to give judgment, request the Court of
Justice to give a ruling thereon.


2.Ú In any event, the Court of Justice shall not have jurisdiction to rule on any measure
or decision taken pursuant to Article 73j(1) relating to the maintenance of law and order
and the safeguarding of internal security.


3.Ú The Council, the Commission or a Member State may request the Court of Justice
to give a ruling on a question of interpretation of this Title or of acts of the institutions of
the Community based on this Title. The ruling given by the Court of Justice in response
to such a request shall not apply to judgments of courts or tribunals of the Member States
which have become res judicata.


Article 73q


The application of this Title shall be subject to the provisions of the Protocol on the
position of the United Kingdom and Ireland and to the Protocol on the position of
Denmark and without prejudice to the Protocol on the application of certain aspects of
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Article 7a of the Treaty establishing the European Community to the United Kingdom
and to Ireland.’


16.ÙIn Article 75(1), the introductory part shall be replaced by the following:


‘1.Ú For the purpose of implementing Article 74, and taking into account the distinctive
features of transport, the Council shall, acting in accordance with the procedure referred
to in Article 189b and after consulting the Economic and Social Committee and the
Committee of the Regions, lay down:’


17.ÙIn Article 100a, paragraphs 3, 4 and 5 shall be replaced by the following paragraphs:


‘3.Ú The Commission, in its proposals envisaged in paragraph 1 concerning health,
safety, environmental protection and consumer protection, will take as a base a high level
of protection, taking account in particular of any new development based on scientific
facts. Within their respective powers, the European Parliament and the Council will also
seek to achieve this objective.


4.Ú If, after the adoption by the Council or by the Commission of a harmonisation
measure, a Member State deems it necessary to maintain national provisions on grounds
of major needs referred to in Article 36, or relating to the protection of the environment
or the working environment, it shall notify the Commission of these provisions as well as
the grounds for maintaining them.


5.Ú Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or
by the Commission of a harmonisation measure, a Member State deems it necessary to
introduce national provisions based on new scientific evidence relating to the protection of
the environment or the working environment on grounds of a problem specific to that
Member State arising after the adoption of the harmonisation measure, it shall notify the
Commission of the envisaged provisions as well as the grounds for introducing them.


6.Ú The Commission shall, within six months of the notifications as referred to in
paragraphs 4 and 5, approve or reject the national provisions involved after having verified
whether or not they are a means of arbitrary discrimination or a disguised restriction on
trade between Member States and whether or not they shall constitute an obstacle to the
functioning of the internal market.


In the absence of a decision by the Commission within this period the national provisions
referred to in paragraphs 4 and 5 shall be deemed to have been approved.


When justified by the complexity of the matter and in the absence of danger for human
health, the Commission may notify the Member State concerned that the period referred
to in this paragraph may be extended for a further period of up to six months.


7.Ú When, pursuant to paragraph 6, a Member State is authorised to maintain or
introduce national provisions derogating from a harmonisation measure, the Commission
shall immediately examine whether to propose an adaptation to that measure.


8.Ú When a Member State raises a specific problem on public health in a field which has
been the subject of prior harmonisation measures, it shall bring it to the attention of the
Commission which shall immediately examine whether to propose appropriate measures to
the Council.
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9.Ú By way of derogation from the procedure laid down in Articles 169 and 170, the
Commission and any Member State may bring the matter directly before the Court of
Justice if it considers that another Member State is making improper use of the powers
provided for in this Article.


10.Ú The harmonisation measures referred to above shall, in appropriate cases, include a
safeguard clause authorising the Member States to take, for one or more of the
non-economic reasons referred to in Article 36, provisional measures subject to a
Community control procedure.’


18.ÙArticles 100c and 100d shall be repealed.


19.ÙThe following Title shall be inserted after Title VI:


‘Title VIa


EMPLOYMENT


Article 109n


Member States and the Community shall, in accordance with this Title, work towards
developing a coordinated strategy for employment and particularly for promoting a
skilled, trained and adaptable workforce and labour markets responsive to economic
change with a view to achieving the objectives defined in Article B of the Treaty on
European Union and in Article 2 of this Treaty.


Article 109o


1.Ú Member States, through their employment policies, shall contribute to the
achievement of the objectives referred to in Article 109n in a way consistent with the
broad guidelines of the economic policies of the Member States and of the Community
adopted pursuant to Article 103(2).


2.Ú Member States, having regard to national practices related to the responsibilities of
management and labour, shall regard promoting employment as a matter of common
concern and shall coordinate their action in this respect within the Council, in accordance
with the provisions of Article 109q.


Article 109p


1.Ú The Community shall contribute to a high level of employment by encouraging
cooperation between Member States and by supporting and, if necessary, complementing
their action. In doing so, the competences of the Member States shall be respected.


2.Ú The objective of a high level of employment shall be taken into consideration in the
formulation and implementation of Community policies and activities.
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Article 109q


1.Ú The European Council shall each year consider the employment situation in the
Community and adopt conclusions thereon, on the basis of a joint annual report by the
Council and the Commission.


2.Ú On the basis of the conclusions of the European Council, the Council, acting by a
qualified majority on a proposal from the Commission and after consulting the European
Parliament, the Economic and Social Committee, the Committee of the Regions and the
Employment Committee referred to in Article 109s, shall each year draw up guidelines
which the Member States shall take into account in their employment policies. These
guidelines shall be consistent with the broad guidelines adopted pursuant to Article 103(2).


3.Ú Each Member State shall provide the Council and the Commission with an annual
report on the principal measures taken to implement its employment policy in the light of
the guidelines for employment as referred to in paragraph 2.


4.Ú The Council, on the basis of the reports referred to in paragraph 3 and having
received the views of the Employment Committee, shall each year carry out an exam-
ination of the implementation of the employment policies of the Member States in the
light of the guidelines for employment. The Council, acting by a qualified majority on a
recommendation from the Commission, may, if it considers it appropriate in the light of
that examination, make recommendations to Member States.


5.Ú On the basis of the results of that examination, the Council and the Commission
shall make a joint annual report to the European Council on the employment situation in
the Community and on the implementation of the guidelines for employment.


Article 109r


The Council, acting in accordance with the procedure referred to in Article 189b and
after consulting the Economic and Social Committee and the Committee of the Regions,
may adopt incentive measures designed to encourage cooperation between Member States
and to support their action in the field of employment through initiatives aimed at
developing exchanges of information and best practices, providing comparative analysis
and advice as well as promoting innovative approaches and evaluating experiences, in
particular by recourse to pilot projects.


Those measures shall not include harmonisation of the laws and regulations of the
Member States.


Article 109s


The Council, after consulting the European Parliament, shall establish an Employment
Committee with advisory status to promote coordination between Member States on
employment and labour market policies. The tasks of the Committee shall be:


—Ùto monitor the employment situation and employment policies in the Member States
and the Community;


—Ùwithout prejudice to Article 151, to formulate opinions at the request of either the
Council or the Commission or on its own initiative, and to contribute to the prep-
aration of the Council proceedings referred to in Article 109q.
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In fulfilling its mandate, the Committee shall consult management and labour.


Each Member State and the Commission shall appoint two members of the Committee.’


20.ÙIn Article 113, the following paragraph shall be added:


‘5.Ú The Council, acting unanimously on a proposal from the Commission and after
consulting the European Parliament, may extend the application of paragraphs 1 to 4 to
international negotiations and agreements on services and intellectual property insofar as
they are not covered by these paragraphs.’


21.ÙThe following Title shall be inserted after Title VII:


‘Title VIIa


CUSTOMS COOPERATION


Article 116


Within the scope of application of this Treaty, the Council, acting in accordance with the
procedure referred to in Article 189b, shall take measures in order to strengthen customs
cooperation between Member States and between the latter and the Commission. These
measures shall not concern the application of national criminal law or the national admin-
istration of justice.’


22.ÙArticles 117 to 120 shall be replaced by the following Articles:


‘Article 117


The Community and the Member States, having in mind fundamental social rights such as
those set out in the European Social Charter signed at Turin on 18 October 1961 and in
the 1989 Community Charter of the Fundamental Social Rights of Workers, shall have as
their objectives the promotion of employment, improved living and working conditions, so
as to make possible their harmonisation while the improvement is being maintained,
proper social protection, dialogue between management and labour, the development of
human resources with a view to lasting high employment and the combating of exclusion.


To this end the Community and the Member States shall implement measures which take
account of the diverse forms of national practices, in particular in the field of contractual
relations, and the need to maintain the competitiveness of the Community economy.


They believe that such a development will ensue not only from the functioning of the
common market, which will favour the harmonisation of social systems, but also from the
procedures provided for in this Treaty and from the approximation of provisions laid
down by law, regulation or administrative action.


Article 118


1.Ú With a view to achieving the objectives of Article 117, the Community shall support
and complement the activities of the Member States in the following fields:
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—Ùimprovement in particular of the working environment to protect workers’ health and
safety;


—Ùworking conditions;


—Ùthe information and consultation of workers;


—Ùthe integration of persons excluded from the labour market, without prejudice to
Article 127;


—Ùequality between men and women with regard to labour market opportunities and
treatment at work.


2.Ú To this end, the Council may adopt, by means of directives, minimum requirements
for gradual implementation, having regard to the conditions and technical rules obtaining
in each of the Member States. Such directives shall avoid imposing administrative,
financial and legal constraints in a way which would hold back the creation and devel-
opment of small and medium-sized undertakings.


The Council shall act in accordance with the procedure referred to in Article 189b after
consulting the Economic and Social Committee and the Committee of the Regions.


The Council, acting in accordance with the same procedure, may adopt measures
designed to encourage cooperation between Member States through initiatives aimed at
improving knowledge, developing exchanges of information and best practices, promoting
innovative approaches and evaluating experiences in order to combat social exclusion.


3.Ú However, the Council shall act unanimously on a proposal from the Commission,
after consulting the European Parliament, the Economic and Social Committee and the
Committee of the Regions in the following areas:


—Ùsocial security and social protection of workers;


—Ùprotection of workers where their employment contract is terminated;


—Ùrepresentation and collective defence of the interests of workers and employers,
including co-determination, subject to paragraph 6;


—Ùconditions of employment for third-country nationals legally residing in Community
territory;


—Ùfinancial contributions for promotion of employment and job-creation, without
prejudice to the provisions relating to the Social Fund.


4.Ú A Member State may entrust management and labour, at their joint request, with the
implementation of directives adopted pursuant to paragraphs 2 and 3.


In this case, it shall ensure that, no later than the date on which a directive must be
transposed in accordance with Article 189, management and labour have introduced the
necessary measures by agreement, the Member State concerned being required to take any
necessary measure enabling it at any time to be in a position to guarantee the results
imposed by that directive.
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5.Ú The provisions adopted pursuant to this Article shall not prevent any Member State
from maintaining or introducing more stringent protective measures compatible with this
Treaty.


6.Ú The provisions of this Article shall not apply to pay, the right of association, the
right to strike or the right to impose lock-outs.


Article 118a


1.Ú The Commission shall have the task of promoting the consultation of management
and labour at Community level and shall take any relevant measure to facilitate their
dialogue by ensuring balanced support for the parties.


2.Ú To this end, before submitting proposals in the social policy field, the Commission
shall consult management and labour on the possible direction of Community action.


3.Ú If, after such consultation, the Commission considers Community action advisable, it
shall consult management and labour on the content of the envisaged proposal.
Management and labour shall forward to the Commission an opinion or, where appro-
priate, a recommendation.


4.Ú On the occasion of such consultation, management and labour may inform the
Commission of their wish to initiate the process provided for in Article 118b. The
duration of the procedure shall not exceed nine months, unless the management and
labour concerned and the Commission decide jointly to extend it.


Article 118b


1.Ú Should management and labour so desire, the dialogue between them at Community
level may lead to contractual relations, including agreements.


2.Ú Agreements concluded at Community level shall be implemented either in
accordance with the procedures and practices specific to management and labour and the
Member States or, in matters covered by Article 118, at the joint request of the signatory
parties, by a Council decision on a proposal from the Commission.


The Council shall act by qualified majority, except where the agreement in question
contains one or more provisions relating to one of the areas referred to in Article 118(3),
in which case it shall act unanimously.


Article 118c


With a view to achieving the objectives of Article 117 and without prejudice to the other
provisions of this Treaty, the Commission shall encourage cooperation between the
Member States and facilitate the coordination of their action in all social policy fields
under this chapter, particularly in matters relating to:


—Ùemployment;
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—Ùlabour law and working conditions;


—Ùbasic and advanced vocational training;


—Ùsocial security;


—Ùprevention of occupational accidents and diseases;


—Ùoccupational hygiene;


—Ùthe right of association and collective bargaining between employers and workers.


To this end, the Commission shall act in close contact with Member States by making
studies, delivering opinions and arranging consultations both on problems arising at
national level and on those of concern to international organisations.


Before delivering the opinions provided for in this Article, the Commission shall consult
the Economic and Social Committee.


Article 119


1.Ú Each Member State shall ensure that the principle of equal pay for male and female
workers for equal work or work of equal value is applied.


2.Ú For the purpose of this Article, ‘‘pay’’ means the ordinary basic or minimum wage or
salary and any other consideration, whether in cash or in kind, which the worker receives
directly or indirectly, in respect of his employment, from his employer.


Equal pay without discrimination based on sex means:


(a)Ùthat pay for the same work at piece rates shall be calculated on the basis of the same
unit of measurement;


(b) that pay for work at time rates shall be the same for the same job.


3.Ú The Council, acting in accordance with the procedure referred to in Article 189b,
and after consulting the Economic and Social Committee, shall adopt measures to ensure
the application of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation, including the principle of equal pay for
equal work or work of equal value.


4.Ú With a view to ensuring full equality in practice between men and women in
working life, the principle of equal treatment shall not prevent any Member State from
maintaining or adopting measures providing for specific advantages in order to make it
easier for the under-represented sex to pursue a vocational activity or to prevent or
compensate for disadvantages in professional careers.


Article 119a


Member States shall endeavour to maintain the existing equivalence between paid holiday
schemes.
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Article 120


The Commission shall draw up a report each year on progress in achieving the objectives
of Article 117, including the demographic situation in the Community. It shall forward the
report to the European Parliament, the Council and the Economic and Social Committee.


The European Parliament may invite the Commission to draw up reports on particular
problems concerning the social situation.’


23.ÙArticle 125 shall be replaced by the following:


‘Article 125


The Council, acting in accordance with the procedure referred to in Article 189b and
after consulting the Economic and Social Committee and the Committee of the Regions,
shall adopt implementing decisions relating to the European Social Fund.’


24.ÙArticle 127(4) shall be replaced by the following:


‘4.Ú The Council, acting in accordance with the procedure referred to in Article 189b
and after consulting the Economic and Social Committee and the Committee of the
Regions, shall adopt measures to contribute to the achievement of the objectives referred
to in this Article, excluding any harmonisation of the laws and regulations of the Member
States.’


25.ÙArticle 128(4) shall be replaced by the following:


‘4.Ú The Community shall take cultural aspects into account in its action under other
provisions of this Treaty, in particular in order to respect and to promote the diversity of
its cultures.’


26.ÙArticle 129 shall be replaced by the following:


‘Article 129


1.Ú A high level of human health protection shall be ensured in the definition and
implementation of all Community policies and activities.


Community action, which shall complement national policies, shall be directed towards
improving public health, preventing human illness and diseases, and obviating sources of
danger to human health. Such action shall cover the fight against the major health
scourges, by promoting research into their causes, their transmission and their prevention,
as well as health information and education.


The Community shall complement the Member States’ action in reducing drugs-related
health damage, including information and prevention.


2.Ú The Community shall encourage cooperation between the Member States in the
areas referred to in this Article and, if necessary, lend support to their action.
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Member States shall, in liaison with the Commission, coordinate among themselves their
policies and programmes in the areas referred to in paragraph 1. The Commission may,
in close contact with the Member States, take any useful initiative to promote such co-
ordination.


3.Ú The Community and the Member States shall foster cooperation with third countries
and the competent international organisations in the sphere of public health.


4.Ú The Council, acting in accordance with the procedure referred to in Article 189b
and after consulting the Economic and Social Committee and the Committee of the
Regions, shall contribute to the achievement of the objectives referred to in this Article
through adopting:


(a)Ùmeasures setting high standards of quality and safety of organs and substances of
human origin, blood and blood derivatives; these measures shall not prevent any
Member State from maintaining or introducing more stringent protective measures;


(b) by way of derogation from Article 43, measures in the veterinary and phytosanitary
fields which have as their direct objective the protection of public health;


(c) incentive measures designed to protect and improve human health, excluding any
harmonisation of the laws and regulations of the Member States.


The Council, acting by a qualified majority on a proposal from the Commission, may also
adopt recommendations for the purposes set out in this Article.


5.Ú Community action in the field of public health shall fully respect the responsibilities
of the Member States for the organisation and delivery of health services and medical
care. In particular, measures referred to in paragraph 4(a) shall not affect national
provisions on the donation or medical use of organs and blood.’


27.ÙArticle 129a shall be replaced by the following:


‘Article 129a


1.Ú In order to promote the interests of consumers and to ensure a high level of
consumer protection, the Community shall contribute to protecting the health, safety and
economic interests of consumers, as well as to promoting their right to information,
education and to organise themselves in order to safeguard their interests.


2.Ú Consumer protection requirements shall be taken into account in defining and
implementing other Community policies and activities.


3.Ú The Community shall contribute to the attainment of the objectives referred to in
paragraph 1 through:


(a)Ùmeasures adopted pursuant to Article 100a in the context of the completion of the
internal market;
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(b) measures which support, supplement and monitor the policy pursued by the Member
States.


4.Ú The Council, acting in accordance with the procedure referred to in Article 189b
and after consulting the Economic and Social Committee, shall adopt the measures
referred to in paragraph 3(b).


5.Ú Measures adopted pursuant to paragraph 4 shall not prevent any Member State from
maintaining or introducing more stringent protective measures. Such measures must be
compatible with this Treaty. The Commission shall be notified of them.’


28.ÙIn the first subparagraph of Article 129c(1), the first part of the third indent shall be
replaced by the following:


‘— may support projects of common interest supported by Member States, which are
identified in the framework of the guidelines referred to in the first indent,
particularly through feasibility studies, loan guarantees or interest-rate subsidies;’.


29.ÙArticle 129d shall be amended as follows:


(a)Ùthe first paragraph shall be replaced by the following:


‘The guidelines and other measures referred to in Article 129c(1) shall be adopted by
the Council, acting in accordance with the procedure referred to in Article 189b and
after consulting the Economic and Social Committee and the Committee of the
Regions.’;


(b) the third paragraph shall be deleted.


30.ÙIn Article 130a, the second paragraph shall be replaced by the following:


‘In particular, the Community shall aim at reducing disparities between the levels of devel-
opment of the various regions and the backwardness of the least favoured regions or
islands, including rural areas.’


31.ÙIn Article 130e, the first paragraph shall be replaced by the following:


‘Implementing decisions relating to the European Regional Development Fund shall be
taken by the Council, acting in accordance with the procedure referred to in Article 189b
and after consulting the Economic and Social Committee and the Committee of the
Regions.’


32.ÙIn Article 130i(1), the first subparagraph shall be replaced by the following:


‘1.Ú A multi-annual framework programme, setting out all the activities of the
Community, shall be adopted by the Council, acting in accordance with the procedure
referred to in Article 189b after consulting the Economic and Social Committee.’


33.ÙArticle 130o shall be replaced by the following:


‘Article 130o


The Council, acting by qualified majority on a proposal from the Commission and after
consulting the European Parliament and the Economic and Social Committee, shall adopt
the provisions referred to in Article 130n.
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The Council, acting in accordance with the procedure referred to in Article 189b and
after consulting the Economic and Social Committee, shall adopt the provisions referred
to in Articles 130j, 130k and 130l. Adoption of the supplementary programmes shall
require the agreement of the Member States concerned.’


34.ÙArticle 130r(2) shall be replaced by the following:


‘2.Ú Community policy on the environment shall aim at a high level of protection taking
into account the diversity of situations in the various regions of the Community. It shall be
based on the precautionary principle and on the principles that preventive action should be
taken, that environmental damage should as a priority be rectified at source and that the
polluter should pay.


In this context, harmonisation measures answering environmental protection requirements
shall include, where appropriate, a safeguard clause allowing Member States to take
provisional measures, for non-economic environmental reasons, subject to a Community
inspection procedure.’


35.ÙArticle 130s shall be amended as follows:


(a)ÙParagraph 1 shall be replaced by the following:


‘1.Ú The Council, acting in accordance with the procedure referred to in Article
189b and after consulting the Economic and Social Committee and the Committee of
the Regions, shall decide what action is to be taken by the Community in order to
achieve the objectives referred to in Article 130r.’;


(b) The introductory part of paragraph 2 shall be replaced by the following:


‘2.Ú By way of derogation from the decision making procedure provided for in
paragraph 1 and without prejudice to Article 100a, the Council, acting unanimously
on a proposal from the Commission and after consulting the European Parliament,
the Economic and Social Committee and the Committee of the Regions, shall adopt:’;


(c) The first subparagraph of paragraph 3 shall be replaced by the following:


‘3.Ú In other areas, general action programmes setting out priority objectives to be
attained shall be adopted by the Council, acting in accordance with the procedure
referred to in Article 189b and after consulting the Economic and Social Committee
and the Committee of the Regions.’


36.ÙArticle 130w(1) shall be replaced by the following:


‘1.Ú Without prejudice to the other provisions of this Treaty, the Council, acting in
accordance with the procedure referred to in Article 189b, shall adopt the measures
necessary to further the objectives referred to in Article 130u. Such measures may take the
form of multi-annual programmes.’
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37.ÙIn Article 137, the following paragraph shall be added:


‘The number of Members of the European Parliament shall not exceed seven hundred.’


38.ÙArticle 138 shall be amended as follows:


(a)Ùin paragraph 3, the first subparagraph shall be replaced by the following:


‘3.Ú The European Parliament shall draw up a proposal for elections by direct
universal suffrage in accordance with a uniform procedure in all Member States or in
accordance with principles common to all Member States.’;


(b) the following paragraph shall be added:


‘4.Ú The European Parliament shall, after seeking an opinion from the Commission
and with the approval of the Council acting unanimously, lay down the regulations
and general conditions governing the performance of the duties of its Members.’


39.ÙArticle 151 shall be replaced by the following:


‘Article 151


1.Ú A committee consisting of the Permanent Representatives of the Member States shall
be responsible for preparing the work of the Council and for carrying out the tasks
assigned to it by the Council. The Committee may adopt procedural decisions in cases
provided for in the Council’s Rules of Procedure.


2.Ú The Council shall be assisted by a General Secretariat, under the responsibility of a
Secretary-General, High Representative for the common foreign and security policy, who
shall be assisted by a Deputy Secretary-General responsible for the running of the General
Secretariat. The Secretary-General and the Deputy Secretary-General shall be appointed
by the Council acting unanimously.


The Council shall decide on the organisation of the General Secretariat.


3.Ú The Council shall adopt its Rules of Procedure.


For the purpose of applying Article 191a(3), the Council shall elaborate in these Rules the
conditions under which the public shall have access to Council documents. For the
purpose of this paragraph, the Council shall define the cases in which it is to be regarded
as acting in its legislative capacity, with a view to allowing greater access to documents in
those cases, while at the same time preserving the effectiveness of its decision making
process. In any event, when the Council acts in its legislative capacity, the results of votes
and explanations of vote as well as statements in the minutes shall be made public.’
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40.ÙIn Article 158(2), the first and second subparagraphs shall be replaced by the following:


‘2.Ú The governments of the Member States shall nominate by common accord the
person they intend to appoint as President of the Commission; the nomination shall be
approved by the European Parliament.


The governments of the Member States shall, by common accord with the nominee for
President, nominate the other persons whom they intend to appoint as Members of the
Commission.’


41.ÙIn Article 163, the following paragraph shall be inserted as the first paragraph:


‘The Commission shall work under the political guidance of its President.’


42.ÙIn Article 173, the third paragraph shall be replaced by the following:


‘The Court of Justice shall have jurisdiction under the same conditions in actions brought
by the European Parliament, by the Court of Auditors and by the ECB for the purpose of
protecting their prerogatives.’


43.ÙArticle 188c shall be amended as follows:


(a)ÙThe second subparagraph of paragraph 1 shall be replaced by the following:


‘The Court of Auditors shall provide the European Parliament and the Council with a
statement of assurance as to the reliability of the accounts and the legality and regu-
larity of the underlying transactions which shall be published in the Official Journal of
the European Communities.’;


(b) The first subparagraph of paragraph 2 shall be replaced by the following:


‘2.Ú The Court of Auditors shall examine whether all revenue has been received and
all expenditure incurred in a lawful and regular manner and whether the financial
management has been sound. In doing so, it shall report in particular on any cases of
irregularity.’;


(c) Paragraph 3 shall be replaced by the following:


‘3.Ú The audit shall be based on records and, if necessary, performed on the spot in
the other institutions of the Community, on the premises of any body which manages
revenue or expenditure on behalf of the Community and in the Member States,
including on the premises of any natural or legal person in receipt of payments from
the budget. In the Member States the audit shall be carried out in liaison with national
audit bodies or, if these do not have the necessary powers, with the competent
national departments. The Court of Auditors and the national audit bodies of the
Member States shall cooperate in a spirit of trust while maintaining their inde-
pendence. These bodies or departments shall inform the Court of Auditors whether
they intend to take part in the audit.


The other institutions of the Community, any bodies managing revenue or expen-
diture on behalf of the Community, any natural or legal person in receipt of payments
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from the budget, and the national audit bodies or, if these do not have the necessary
powers, the competent national departments, shall forward to the Court of Auditors,
at its request, any document or information necessary to carry out its task.


In respect of the European Investment Bank’s activity in managing Community expen-
diture and revenue, the Court’s rights of access to information held by the Bank shall
be governed by an agreement between the Court, the Bank and the Commission. In
the absence of an agreement, the Court shall nevertheless have access to information
necessary for the audit of Community expenditure and revenue managed by the
Bank.’


44.ÙArticle 189b shall be replaced by the following:


‘Article 189b


1.Ú Where reference is made in this Treaty to this Article for the adoption of an act, the
following procedure shall apply.


2.Ú The Commission shall submit a proposal to the European Parliament and the
Council.


The Council, acting by a qualified majority after obtaining the opinion of the European
Parliament,


—Ùif it approves all the amendments contained in the European Parliament’s opinion, may
adopt the proposed act thus amended;


—Ùif the European Parliament does not propose any amendments, may adopt the
proposed act;


—Ùshall otherwise adopt a common position and communicate it to the European
Parliament. The Council shall inform the European Parliament fully of the reasons
which led it to adopt its common position. The Commission shall inform the European
Parliament fully of its position.


If, within three months of such communication, the European Parliament:


(a)Ùapproves the common position or has not taken a decision, the act in question shall be
deemed to have been adopted in accordance with that common position;


(b) rejects, by an absolute majority of its component members, the common position, the
proposed act shall be deemed not to have been adopted;


(c) proposes amendments to the common position by an absolute majority of its
component members, the amended text shall be forwarded to the Council and to the
Commission, which shall deliver an opinion on those amendments.


3.Ú If, within three months of the matter being referred to it, the Council, acting by a
qualified majority, approves all the amendments of the European Parliament, the act in
question shall be deemed to have been adopted in the form of the common position thus
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amended; however, the Council shall act unanimously on the amendments on which the
Commission has delivered a negative opinion. If the Council does not approve all the
amendments, the President of the Council, in agreement with the President of the
European Parliament, shall within six weeks convene a meeting of the Conciliation
Committee.


4.Ú The Conciliation Committee, which shall be composed of the members of the
Council or their representatives and an equal number of representatives of the European
Parliament, shall have the task of reaching agreement on a joint text, by a qualified
majority of the members of the Council or their representatives and by a majority of the
representatives of the European Parliament. The Commission shall take part in the
Conciliation Committee’s proceedings and shall take all the necessary initiatives with a
view to reconciling the positions of the European Parliament and the Council. In fulfilling
this task, the Conciliation Committee shall address the common position on the basis of
the amendments proposed by the European Parliament.


5.Ú If, within six weeks of its being convened, the Conciliation Committee approves a
joint text, the European Parliament, acting by an absolute majority of the votes cast, and
the Council, acting by a qualified majority, shall each have a period of six weeks from
that approval in which to adopt the act in question in accordance with the joint text. If
either of the two institutions fails to approve the proposed act within that period, it shall
be deemed not to have been adopted.


6.Ú Where the Conciliation Committee does not approve a joint text, the proposed act
shall be deemed not to have been adopted.


7.Ú The periods of three months and six weeks referred to in this Article shall be
extended by a maximum of one month and two weeks respectively at the initiative of the
European Parliament or the Council.’


45.ÙThe following Article shall be inserted:


‘Article 191a


1.Ú Any citizen of the Union, and any natural or legal person residing or having their
registered office in a Member State, shall have a right of access to European Parliament,
Council and Commission documents, subject to the principles and the conditions to be
defined in accordance with paragraphs 2 and 3.


2.Ú General principles and limits on grounds of public or private interest governing this
right of access to documents shall be determined by the Council, acting in accordance
with the procedure referred to in Article 189b within two years of the entry into force of
the Treaty of Amsterdam.


3.Ú Each institution referred to above shall elaborate in its own Rules of Procedure
specific provisions regarding access to its documents.’


46.ÙIn Article 198, the following paragraph shall be added:


‘The Committee may be consulted by the European Parliament.’
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47.ÙIn Article 198a, the third paragraph shall be replaced by the following:


‘The members of the Committee and an equal number of alternate members shall be
appointed for four years by the Council acting unanimously on proposals from the
respective Member States. Their term of office shall be renewable. No member of the
Committee shall at the same time be a Member of the European Parliament.’


48.ÙIn Article 198b the second paragraph shall be replaced by the following:


‘It shall adopt its Rules of Procedure.’


49.ÙArticle 198c shall be amended as follows:


(a)Ùthe first paragraph shall be replaced by the following:


‘The Committee of the Regions shall be consulted by the Council or by the
Commission where this Treaty so provides and in all other cases, in particular those
which concern cross-border cooperation, in which one of these two institutions
considers it appropriate.’;


(b) after the third paragraph, the following paragraph shall be inserted:


‘The Committee of the Regions may be consulted by the European Parliament.’


50.ÙIn Article 205, the first paragraph shall be replaced by the following:


‘The Commission shall implement the budget, in accordance with the provisions of the
regulations made pursuant to Article 209, on its own responsibility and within the limits of
the appropriations, having regard to the principles of sound financial management.
Member States shall cooperate with the Commission to ensure that the appropriations are
used in accordance with the principles of sound financial management.’


51.ÙArticle 206(1) shall be replaced by the following:


‘1.Ú The European Parliament, acting on a recommendation from the Council which
shall act by a qualified majority, shall give a discharge to the Commission in respect of the
implementation of the budget. To this end, the Council and the European Parliament in
turn shall examine the accounts and the financial statement referred to in Article 205a, the
annual report by the Court of Auditors together with the replies of the institutions under
audit to the observations of the Court of Auditors, the statement of assurance referred to
in Article 188c(1), second subparagraph and any relevant special reports by the Court of
Auditors.’


52.ÙArticle 209a shall be replaced by the following:


‘Article 209a


1.Ú The Community and the Member States shall counter fraud and any other illegal
activities affecting the financial interests of the Community through measures to be taken
in accordance with this Article, which shall act as a deterrent and be such as to afford
effective protection in the Member States.
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2.Ú Member States shall take the same measures to counter fraud affecting the financial
interests of the Community as they take to counter fraud affecting their own financial
interests.


3.Ú Without prejudice to other provisions of this Treaty, the Member States shall co-
ordinate their action aimed at protecting the financial interests of the Community against
fraud. To this end they shall organise, together with the Commission, close and regular
cooperation between the competent authorities.


4.Ú The Council, acting in accordance with the procedure referred to in Article 189b,
after consulting the Court of Auditors, shall adopt the necessary measures in the fields of
the prevention of and fight against fraud affecting the financial interests of the
Community with a view to affording effective and equivalent protection in the Member
States. These measures shall not concern the application of national criminal law or the
national administration of justice.


5.Ú The Commission, in cooperation with Member States, shall each year submit to the
European Parliament and to the Council a report on the measures taken for the
implementation of this Article.’


53.ÙThe following Article shall be inserted:


‘Article 213a


1.Ú Without prejudice to Article 5 of the Protocol on the Statute of the European
System of Central Banks and of the European Central Bank, the Council, acting in
accordance with the procedure referred to in Article 189b, shall adopt measures for the
production of statistics where necessary for the performance of the activities of the
Community.


2.Ú The production of Community statistics shall conform to impartiality, reliability,
objectivity, scientific independence, cost-effectiveness and statistical confidentiality; it shall
not entail excessive burdens on economic operators.’


54.ÙThe following Article shall be inserted:


‘Article 213b


1.Ú From 1 January 1999, Community acts on the protection of individuals with regard
to the processing of personal data and the free movement of such data shall apply to the
institutions and bodies set up by, or on the basis of, this Treaty.


2.Ú Before the date referred to in paragraph 1, the Council, acting in accordance with
the procedure referred to in Article 189b, shall establish an independent supervisory body
responsible for monitoring the application of such Community acts to Community insti-
tutions and bodies and shall adopt any other relevant provisions as appropriate.’
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55.ÙArticle 227(2) shall be replaced by the following:


‘2.Ú The provisions of this Treaty shall apply to the French overseas departments, the
Azores, Madeira and the Canary Islands.


However, taking account of the structural social and economic situation of the French
overseas departments, the Azores, Madeira and the Canary Islands, which is compounded
by their remoteness, insularity, small size, difficult topography and climate, economic
dependence on a few products, the permanence and combination of which severely
restrain their development, the Council, acting by a qualified majority on a proposal from
the Commission and after consulting the European Parliament, shall adopt specific
measures aimed, in particular, at laying down the conditions of application of the present
Treaty to those regions, including common policies.


The Council shall, when adopting the relevant measures referred to in the second
subparagraph, take into account areas such as customs and trade policies, fiscal policy,
free zones, agriculture and fisheries policies, conditions for supply of raw materials and
essential consumer goods, State aids and conditions of access to structural funds and to
horizontal Community programmes.


The Council shall adopt the measures referred to in the second subparagraph taking into
account the special characteristics and constraints of the outermost regions without under-
mining the integrity and the coherence of the Community legal order, including the
internal market and common policies.’


56.ÙArticle 228 shall be amended as follows:


(a)Ùthe second subparagraph of paragraph 1 shall be replaced by the following:


‘In exercising the powers conferred upon it by this paragraph, the Council shall act by
a qualified majority, except in the cases where the first subparagraph of paragraph 2
provides that the Council shall act unanimously.’;


(b) paragraph 2 shall be replaced by the following:


‘2.Ú Subject to the powers vested in the Commission in this field, the signing, which
may be accompanied by a decision on provisional application before entry into force,
and the conclusion of the agreements shall be decided on by the Council, acting by a
qualified majority on a proposal from the Commission. The Council shall act unani-
mously when the agreement covers a field for which unanimity is required for the
adoption of internal rules and for the agreements referred to in Article 238.


By way of derogation from the rules laid down in paragraph 3, the same procedures
shall apply for a decision to suspend the application of an agreement, and for the
purpose of establishing the positions to be adopted on behalf of the Community in a
body set up by an agreement based on Article 238, when that body is called upon to
adopt decisions having legal effects, with the exception of decisions supplementing or
amending the institutional framework of the agreement.


The European Parliament shall be immediately and fully informed on any decision
under this paragraph concerning the provisional application or the suspension of
agreements, or the establishment of the Community position in a body set up by an
agreement based on Article 238.’
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57.ÙThe following Article shall be inserted:


‘Article 236


1.Ú Where a decision has been taken to suspend the voting rights of the representative of
the government of a Member State in accordance with Article F.1(2) of the Treaty on
European Union, these voting rights shall also be suspended with regard to this Treaty.


2.Ú Moreover, where the existence of a serious and persistent breach by a Member State
of principles mentioned in Article F(1) of the Treaty on European Union has been
determined in accordance with Article F.1(1) of that Treaty, the Council, acting by a
qualified majority, may decide to suspend certain of the rights deriving from the
application of this Treaty to the Member State in question. In doing so, the Council shall
take into account the possible consequences of such a suspension on the rights and obli-
gations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case
continue to be binding on that State.


3.Ú The Council, acting by a qualified majority, may decide subsequently to vary or
revoke measures taken in accordance with paragraph 2 in response to changes in the
situation which led to their being imposed.


4.Ú When taking decisions referred to in paragraphs 2 and 3, the Council shall act
without taking into account the votes of the representative of the government of the
Member State in question. By way of derogation from Article 148(2) a qualified majority
shall be defined as the same proportion of the weighted votes of the members of the
Council concerned as laid down in Article 148(2).


This paragraph shall also apply in the event of voting rights being suspended in
accordance with paragraph 1. In such cases, a decision requiring unanimity shall be taken
without the vote of the representative of the government of the Member State in
question.’


58.ÙThe Protocol on Social Policy and the Agreement on social policy attached thereto shall
be repealed.


59.ÙThe Protocol on the Economic and Social Committee and the Committee of the Regions
shall be repealed.


Article 3


The Treaty establishing the European Coal and Steel Community shall be amended in
accordance with the provisions of this Article.


1.ÙIn Article 10(2) the first and second subparagraphs shall be replaced by the following:


‘2.Ú The governments of the Member States shall nominate by common accord the
person they intend to appoint as President of the Commission; the nomination shall be
approved by the European Parliament.
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The governments of the Member States shall, by common accord with the nominee for
President, nominate the other persons whom they intend to appoint as Members of the
Commission.’


2.ÙIn Article 13, the following paragraph shall be inserted as the first paragraph:


‘The Commission shall work under the political guidance of its President.’


3. In Article 20, the following paragraph shall be added:


‘The number of Members of the European Parliament shall not exceed seven hundred.’


4.ÙArticle 21 shall be amended as follows:


(a)Ùin paragraph 3, the first subparagraph shall be replaced by the following:


‘3.Ú The European Parliament shall draw up a proposal for elections by direct
universal suffrage in accordance with a uniform procedure in all Member States or in
accordance with principles common to all Member States.’;


(b) the following paragraph shall be added:


‘4.Ú The European Parliament shall, after seeking an opinion from the Commission
and with the approval of the Council acting unanimously, lay down the regulations
and general conditions governing the performance of the duties of its Members.’


5.ÙArticle 30 shall be replaced by the following:


‘Article 30


1.Ú A committee consisting of the Permanent Representatives of the Member States shall
be responsible for preparing the work of the Council and for carrying out the tasks
assigned to it by the Council. The Committee may adopt procedural decisions in cases
provided for in the Council’s Rules of Procedure.


2.Ú The Council shall be assisted by a General Secretariat, under the responsibility of a
Secretary-General, High Representative for the common foreign and security policy, who
shall be assisted by a Deputy Secretary-General responsible for the running of the General
Secretariat. The Secretary-General and the Deputy Secretary-General shall be appointed
by the Council acting unanimously.


The Council shall decide on the organisation of the General Secretariat.


3.Ú The Council shall adopt its Rules of Procedure.’


6.ÙIn Article 33, the fourth paragraph shall be replaced by the following:


‘The Court of Justice shall have jurisdiction under the same conditions in actions brought
by the European Parliament and by the Court of Auditors for the purpose of protecting
their prerogatives.’
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7.ÙArticle 45c shall be amended as follows:


(a)ÙThe second subparagraph of paragraph 1 shall be replaced by the following:


‘The Court of Auditors shall provide the European Parliament and the Council with a
statement of assurance as to the reliability of the accounts and the legality and regu-
larity of the underlying transactions which shall be published in the Official Journal of
the European Communities.’;


(b) The first subparagraph of paragraph 2 shall be replaced by the following:


‘2.Ú The Court of Auditors shall examine whether all revenue has been received and
all expenditure incurred in a lawful and regular manner and whether the financial
management has been sound. In doing so, it shall report in particular on any cases of
irregularity.’;


(c) Paragraph 3 shall be replaced by the following:


‘3.Ú The audit shall be based on records and, if necessary, performed on the spot in
the other institutions of the Community, on the premises of any body which manages
revenue or expenditure on behalf of the Community and in the Member States,
including on the premises of any natural or legal person in receipt of payments from
the budget. In the Member States the audit shall be carried out in liaison with national
audit bodies or, if these do not have the necessary powers, with the competent
national departments. The Court of Auditors and the national audit bodies of the
Member States shall cooperate in a spirit of trust while maintaining their inde-
pendence. These bodies or departments shall inform the Court of Auditors whether
they intend to take part in the audit.


The other institutions of the Community, any bodies managing revenue or expen-
diture on behalf of the Community, any natural or legal person in receipt of payments
from the budget, and the national audit bodies or, if these do not have the necessary
powers, the competent national departments, shall forward to the Court of Auditors,
at its request, any document or information necessary to carry out its task.


In respect of the European Investment Bank’s activity in managing Community expen-
diture and revenue, the Court’s rights of access to information held by the Bank shall
be governed by an agreement between the Court, the Bank and the Commission. In
the absence of an agreement, the Court shall nevertheless have access to information
necessary for the audit of Community expenditure and revenue managed by the
Bank.’


8.ÙIn Article 78c, the first paragraph shall be replaced by the following:


‘The Commission shall implement the budget, in accordance with the provisions of the
regulations made pursuant to Article 78h, on its own responsibility and within the limits of
the appropriations, having regard to the principles of sound financial management.
Member States shall cooperate with the Commission to ensure that the appropriations are
used in accordance with the principles of sound financial management.’
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9.ÙArticle 78g(1) shall be replaced by the following:


‘1.Ú The European Parliament, acting on a recommendation from the Council which
shall act by a qualified majority, shall give a discharge to the Commission in respect of the
implementation of the budget. To this end, the Council and the European Parliament in
turn shall examine the accounts and the financial statement referred to in Article 78d, the
annual report by the Court of Auditors together with the replies of the institutions under
audit to the observations of the Court of Auditors, the statement of assurance referred to
in Article 45c(1), second subparagraph, and any relevant special reports by the Court of
Auditors.’


10.ÙThe following Article shall be inserted:


‘Article 96


1.Ú Where a decision has been taken to suspend the voting rights of the representative of
the government of a Member State in accordance with Article F.1(2) of the Treaty on
European Union, these voting rights shall also be suspended with regard to this Treaty.


2.Ú Moreover, where the existence of a serious and persistent breach by a Member State
of principles mentioned in Article F(1) of the Treaty on European Union has been
determined in accordance with Article F.1(1) of that Treaty, the Council, acting by a
qualified majority, may decide to suspend certain of the rights deriving from the
application of this Treaty to the Member State in question. In doing so, the Council shall
take into account the possible consequences of such a suspension on the rights and obli-
gations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case
continue to be binding on that State.


3.Ú The Council, acting by a qualified majority, may decide subsequently to vary or
revoke measures taken in accordance with paragraph 2 in response to changes in the
situation which led to their being imposed.


4.Ú When taking decisions referred to in paragraphs 2 and 3, the Council shall act
without taking into account the votes of the representative of the government of the
Member State in question. By way of derogation from Article 28, fourth paragraph, a
qualified majority shall be defined as the same proportion of the weighted votes of the
members of the Council concerned as laid down in Article 28, fourth paragraph.


This paragraph shall also apply in the event of voting rights being suspended in
accordance with paragraph 1. In such cases, a decision requiring unanimity shall be taken
without the vote of the representative of the government of the Member State in
question.’


Article 4


The Treaty establishing the European Atomic Energy Community shall be amended in
accordance with the provisions of this Article.


1.ÙIn Article 107, the following paragraph shall be added:


‘The number of Members of the European Parliament shall not exceed seven hundred.’
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2.ÙArticle 108 shall be amended as follows:


(a)Ùin paragraph 3, the first subparagraph shall be replaced by the following:


‘3.Ú The European Parliament shall draw up a proposal for elections by direct
universal suffrage in accordance with a uniform procedure in all Member States or in
accordance with principles common to all Member States.’;


(b) the following paragraph shall be added:


‘4.Ú The European Parliament shall, after seeking an opinion from the Commission
and with the approval of the Council acting unanimously, lay down the regulations
and general conditions governing the performance of the duties of its Members.’


3.ÙArticle 121 shall be replaced by the following:


‘Article 121


1.Ú A committee consisting of the Permanent Representatives of the Member States shall
be responsible for preparing the work of the Council and for carrying out the tasks
assigned to it by the Council. The Committee may adopt procedural decisions in cases
provided for in the Council’s Rules of Procedure.


2.Ú The Council shall be assisted by a General Secretariat, under the responsibility of a
Secretary-General, High Representative for the common foreign and security policy, who
shall be assisted by a Deputy Secretary-General responsible for the running of the General
Secretariat. The Secretary-General and the Deputy Secretary-General shall be appointed
by the Council acting unanimously.


The Council shall decide on the organisation of the General Secretariat.


3.Ú The Council shall adopt its Rules of Procedure.’


4.ÙIn Article 127, the first and second subparagraphs of paragraph 2 shall be replaced by the
following:


‘2.Ú The governments of the Member States shall nominate by common accord the
person they intend to appoint as President of the Commission; the nomination shall be
approved by the European Parliament.


The governments of the Member States shall, by common accord with the nominee for
President, nominate the other persons whom they intend to appoint as Members of the
Commission.’


5.ÙIn Article 132, the following paragraph shall be inserted as the first paragraph:


‘The Commission shall work under the political guidance of its President.’
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6.ÙIn Article 146, the third paragraph shall be replaced by the following:


‘The Court of Justice shall have jurisdiction under the same conditions in actions brought
by the European Parliament and by the Court of Auditors for the purpose of protecting
their prerogatives,’


7.ÙArticle 160c shall be amended as follows:


(a)Ùthe second subparagraph of paragraph 1 shall be replaced by the following:


‘The Court of Auditors shall provide the European Parliament and the Council with a
statement of assurance as to the reliability of the accounts and the legality and regu-
larity of the underlying transactions which shall be published in the Official Journal of
the European Communities.’;


(b) the first subparagraph of paragraph 2 shall be replaced by the following:


‘2.Ú The Court of Auditors shall examine whether all revenue has been received and
all expenditure incurred in a lawful and regular manner and whether the financial
management has been sound. In doing so, it shall report in particular on any cases of
irregularity.’;


(c) paragraph 3 shall be replaced by the following:


‘3.Ú The audit shall be based on records and, if necessary, performed on the spot in
the other institutions of the Community, on the premises of any body which manages
revenue or expenditure on behalf of the Community and in the Member States,
including on the premises of any natural or legal person in receipt of payments from
the budget. In the Member States the audit shall be carried out in liaison with national
audit bodies or, if these do not have the necessary powers, with the competent
national departments. The Court of Auditors and the national audit bodies of the
Member States shall cooperate in a spirit of trust while maintaining their inde-
pendence. These bodies or departments shall inform the Court of Auditors whether
they intend to take part in the audit.


The other institutions of the Community, any bodies managing revenue or expen-
diture on behalf of the Community, any natural or legal person in receipt of payments
from the budget, and the national audit bodies or, if these do not have the necessary
powers, the competent national departments, shall forward to the Court of Auditors,
at its request, any document or information necessary to carry out its task.


In respect of the European Investment Bank’s activity in managing Community expen-
diture and revenue, the Court’s rights of access to information held by the Bank shall
be governed by an agreement between the Court, the Bank and the Commission. In
the absence of an agreement, the Court shall nevertheless have access to information
necessary for the audit of Community expenditure and revenue managed by the
Bank.’
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8.ÙIn Article 170, the following paragraph shall be added:


‘The Committee may be consulted by the European Parliament.’


9.ÙIn Article 179, the first paragraph shall be replaced by the following:


‘The Commission shall implement the budget, in accordance with the provisions of the
regulations made pursuant to Article 183, on its own responsibility and within the limits of
the appropriations, having regard to the principles of sound financial management.
Member States shall cooperate with the Commission to ensure that the appropriations are
used in accordance with the principles of sound financial management.’


10.ÙArticle 180b(1) shall be replaced by the following:


‘1.Ú The European Parliament, acting on a recommendation from the Council which
shall act by a qualified majority, shall give a discharge to the Commission in respect of the
implementation of the budget. To this end, the Council and the European Parliament in
turn shall examine the accounts and the financial statement referred to in Article 179a, the
annual report by the Court of Auditors together with the replies of the institutions under
audit to the observations of the Court of Auditors, the statement of assurance referred to
in Article 160c(1), second subparagraph, and any relevant special reports by the Court of
Auditors.’


11.ÙThe following Article shall be inserted:


‘Article 204


1.Ú Where a decision has been taken to suspend the voting rights of the representative of
the government of a Member State in accordance with Article F.1(2) of the Treaty on
European Union, these voting rights shall also be suspended with regard to this Treaty.


2.Ú Moreover, where the existence of a serious and persistent breach by a Member State
of principles mentioned in Article F(1) of the Treaty on European Union has been
determined in accordance with Article F.1(1) of that Treaty, the Council, acting by a
qualified majority, may decide to suspend certain of the rights deriving from the
application of this Treaty to the Member State in question. In doing so, the Council shall
take into account the possible consequences of such a suspension on the rights and obli-
gations of natural and legal persons.


The obligations of the Member State in question under this Treaty shall in any case
continue to be binding on that State.


3.Ú The Council, acting by a qualified majority, may decide subsequently to vary or
revoke measures taken in accordance with paragraph 2 in response to changes in the
situation which led to their being imposed.


4.Ú When taking decisions referred to in paragraphs 2 and 3, the Council shall act
without taking into account the votes of the representative of the government of the
Member State in question. By way of derogation from Article 118(2) a qualified majority
shall be defined as the same proportion of the weighted votes of the members of the
Council concerned as laid down in Article 118(2).
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This paragraph shall also apply in the event of voting rights being suspended in
accordance with paragraph 1. In such cases, a decision requiring unanimity shall be taken
without the vote of the representative of the government of the Member State in
question.’


Article 5


The Act concerning the election of the representatives of the European Parliament by direct
universal suffrage annexed to the Council Decision of 20 September 1976 shall be amended in
accordance with the provisions of this Article.


1. In Article 2, the following paragraph shall be added:


‘In the event of amendments to this Article, the number of representatives elected in each
Member State must ensure appropriate representation of the peoples of the States brought
together in the Community.’.


2. In Article 6(1), the following indent shall be inserted after the fifth indent:


‘— member of the Committee of the Regions,’.


3. Article 7(2) shall be replaced by the following:


‘2.Ú Pending the entry into force of a uniform electoral procedure or a procedure based
on common principles and subject to the other provisions of this Act, the electoral
procedure shall be governed in each Member State by its national provisions.’


4. Article 11 shall be replaced by the following:


‘Pending the entry into force of the uniform electoral procedure or the procedure based on
common principles referred to in Article 7, the European Parliament shall verify the
credentials of representatives. For this purpose it shall take note of the results declared
officially by the Member States and shall rule on any disputes which may arise out of the
provisions of this Act other than those arising out of the national provisions to which the
Act refers.’


5. Article 12(1) shall be replaced by the following:


‘1.Ú Pending the entry into force of the uniform electoral procedure or the procedure
based on common principles referred to in Article 7 and subject to the other provisions of
this Act, each Member State shall lay down appropriate procedures for filling any seat
which falls vacant during the five-year term of office referred to in Article 3 for the
remainder of that period.’
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PART TWO


SIMPLIFICATION


Article 6


The Treaty establishing the European Community, including the annexes and protocols
thereto, shall be amended in accordance with the provisions of this Article for the purpose of
deleting lapsed provisions of the Treaty and adapting in consequence the text of certain of its
provisions.


I. TEXT OF THE ARTICLES OF THE TREATY


1.ÙIn Article 3, point (a), the word ‘elimination’ shall be replaced by ‘prohibition’.


2.ÙArticle 7 shall be repealed.


3.ÙArticle 7a shall be amended as follows:


(a)Ùthe first and second paragraphs shall be numbered and thus become paragraphs 1
and 2;


(b) in the new paragraph 1, the following references shall be deleted: ‘7b’, ‘70(1)’ and
‘and 100b’; before the citation of Article 100a, the comma shall be replaced by the
word ‘and’;


(c) there shall be added a paragraph 3 with the wording of the second paragraph of
Article 7b which reads as follows:


‘3.Ú The Council, acting by a qualified majority on a proposal from the Commission,
shall determine the guidelines and conditions necessary to ensure balanced progress in
all the sectors concerned.’.


4.ÙArticle 7b shall be repealed.


5.ÙArticle 8b shall be amended as follows:


(a)Ùin paragraph 1 the words ‘to be adopted before 31 December 1994’ shall be replaced
by ‘adopted’;


(b) in paragraph 2, first sentence, the reference to ‘Article 138(3)’ shall become ‘Article
138(4)’;


(c) in paragraph 2, second sentence, the words ‘to be adopted before 31 December 1993’
shall be replaced by ‘adopted’.


6.ÙIn Article 8c, second sentence, the words ‘Before 31 December 1993, Member States .Ø.Ø.’
shall be replaced by ‘Member States .Ø.Ø.’.


7.ÙIn Article 8e, first paragraph, the words ‘before 31 December 1993 and then,’ shall be
deleted, as well as the comma after the words ‘every three years’.
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8.ÙIn Article 9(2), the words ‘The provisions of Chapter 1, Section 1, and of Chapter 2 .Ø.Ø.’
shall be replaced by ‘The provisions of Article 12 and of Chapter 2 .Ø.Ø.’.


9.ÙIn Article 10, paragraph 2 shall be deleted and paragraph 1 shall remain without a
number.


10.ÙArticle 11 shall be repealed.


11.ÙIn Chapter 1, The Customs Union, the heading ‘Section 1 — Elimination of customs
duties between Member States’ shall be deleted.


12.ÙArticle 12 shall be replaced by the following:


‘Article 12


Customs duties on imports and exports and charges having equivalent effect shall be
prohibited between Member States. This prohibition shall also apply to customs duties of a
fiscal nature.’.


13.ÙArticles 13 to 17 shall be repealed.


14.ÙThe heading ‘Section 2 — Setting up of the Common Customs Tariff’ shall be deleted.


15.ÙArticles 18 to 27 shall be repealed.


16.ÙArticle 28 shall be replaced by the following:


‘Article 28


Common Customs Tariff duties shall be fixed by the Council acting by a qualified
majority on a proposal from the Commission.’.


17.ÙIn the introductory part of Article 29, the words ‘this Section’ shall be replaced by ‘this
Chapter’.


18.ÙIn the title of Chapter 2, the word ‘Elimination’ shall be replaced by ‘Prohibition’.


19.ÙIn Article 30, the words ‘shall, without prejudice to the following provisions, be pro-
hibited .Ø.Ø.’ shall be replaced by ‘shall be prohibited .Ø.Ø.’.


20.ÙArticles 31, 32 and 33 shall be repealed.


21.ÙIn Article 34, paragraph 2 shall be deleted and paragraph 1 shall remain without a
number.


22.ÙArticle 35 shall be repealed.


23.ÙIn Article 36, the words ‘The provisions of Articles 30 to 34’ shall be replaced by ‘The
provisions of Articles 30 and 34’.
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24.ÙArticle 37 shall be amended as follows:


(a)Ùin paragraph 1, first subparagraph, the word ‘progressively’ and the words ‘when the
transitional period has ended’ shall be deleted;


(b) in paragraph 2, the word ‘abolition’ shall be replaced by ‘prohibition’;


(c) paragraphs 3, 5 and 6 shall be deleted and paragraph 4 shall become paragraph 3;


(d) in the new paragraph 3, the words ‘account being taken of the adjustments that will
be possible and the specialization that will be needed with the passage of time.’ shall
be deleted and the comma after ‘concerned’ shall become a full stop.


25.ÙArticle 38 shall be amended as follows:


(a)Ùin paragraph 3, first sentence, the reference to Annex II shall be replaced by a
reference to Annex I and the second sentence, beginning with the words ‘Within two
years of the entry into force .Ø.Ø.’ shall be deleted;


(b) in paragraph 4, the words ‘among the Member States.’ shall be deleted.


26.ÙArticle 40 shall be amended as follows:


(a)Ùparagraph 1 shall be deleted and paragraphs 2, 3 and 4 shall become paragraphs 1, 2
and 3;


(b) (does not concern the English language version);


(c) in new paragraph 2, the reference to ‘paragraph 2’ shall become ‘paragraph 1’;


(d) in new paragraph 3, the reference to ‘paragraph 2’ shall become ‘paragraph 1’;


27.ÙArticle 43 shall be amended as follows:


(a)Ùin paragraph 2, third subparagraph, the words ‘acting unanimously during the first
two stages and by a qualified majority thereafter’ shall be replaced by ‘acting by a
qualified majority’;


(b) in paragraphs 2 and 3, the reference to ‘Article 40(2)’ shall become ‘Article 40(1)’.


28.ÙArticles 44 and 45 and Article 47 shall be repealed.


29.ÙIn Article 48(1), the words ‘by the end of the transitional period at the latest’ shall be
deleted.


30.ÙArticle 49 shall be amended as follows:


(a)Ùin the introductory part, the words ‘As soon as this Treaty enters into force, the
Council .Ø.Ø.’ shall be replaced by ‘The Council .Ø.Ø.’ and the words ‘by progressive
stages’ together with the commas preceding and following those words shall be
deleted;


(b) in points (b) and (c) respectively, the words ‘systematically and progressively’ shall be
deleted.
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31.ÙThe first paragraph of Article 52 shall be amended as follows:


(a)Ùin the first sentence, the words ‘abolished by progressive stages in the course of the
transitional period’ shall be replaced by the word ‘prohibited’;


(b) in the second sentence, the words ‘progressive abolition’ shall be replaced by the word
‘prohibition’.


32.ÙArticle 53 shall be repealed.


33.ÙArticle 54 shall be amended as follows:


(a)Ùparagraph 1 shall be deleted and paragraphs 2 and 3 shall become paragraphs 1 and 2;


(b) in new paragraph 1, the words ‘implement this general programme or, in the absence
of such a programme, in order to achieve a stage in attaining’ shall be replaced by
‘attain’.


34.ÙIn Article 59, first paragraph, the words ‘progressively abolished during the transitional
period’ shall be replaced by ‘prohibited’.


35.ÙIn Article 61(2), the word ‘progressive’ shall be deleted.


36.ÙArticle 62 shall be repealed.


37.ÙArticle 63 shall be amended as follows:


(a)Ùparagraph 1 shall be deleted and paragraphs 2 and 3 shall become paragraphs 1 and 2;


(b) in new paragraph 1, the words ‘implement this general programme or, in the absence
of such a programme, in order to achieve a stage in’ shall be replaced by the word
‘achieve’ and the words ‘unanimously until the end of the first stage and by a qualified
majority thereafter’ shall be replaced by the words ‘by a qualified majority’;


(c) in new paragraph 2, the words ‘As regards the proposals and decisions referred to in
paragraphs 1 and 2’ shall be replaced by ‘As regards the directives referred to in
paragraph 1’.


38.ÙIn Article 64, first paragraph, ‘Article 63(2)’ shall be replaced by ‘Article 63(1)’.


39.ÙArticles 67 to 73a, Article 73e and Article 73h shall be repealed.


40.ÙArticle 75(2) shall be deleted and paragraph 3 shall become paragraph 2.


41.ÙIn Article 76, the words ‘when this Treaty enters into force’ shall be replaced by ‘on
1 January 1958 or, for acceding States, the date of their accession’.
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42.ÙArticle 79 shall be amended as follows:


(a)Ùin paragraph 1 the words ‘at the latest, before the end of the second stage’ shall be
deleted;


(b) in paragraph 3, the words ‘Within two years of the entry into force of this Treaty, the
Council shall’ shall be replaced by ‘The Council shall’.


43.ÙIn Article 80(1), the words ‘as from the beginning of the second stage’ shall be deleted.


44.ÙIn Article 83, the words ‘without prejudice to the powers of the transport section of the
Economic and Social Committee.’ shall be replaced by ‘without prejudice to the powers of
the Economic and Social Committee.’.


45.ÙIn Article 84(2), second subparagraph, the words ‘procedural provisions of Article 75(1)
and (3)’ shall be replaced by ‘procedural provisions of Article 75’.


46.ÙIn Article 87, the two subparagraphs of paragraph 1 shall be merged into a single
paragraph. This new paragraph shall read as follows:


‘1.Ú The appropriate regulations or directives to give effect to the principles set out in
Articles 85 and 86 shall be laid down by the Council, acting by a qualified majority on a
proposal from the Commission and after consulting the European Parliament.’.


47.ÙIn Article 89(1), the words ‘, as soon as it takes up its duties,’ shall be deleted.


48.ÙAfter Article 90, the heading ‘Section 2 — Dumping’ shall be deleted.


49.ÙArticle 91 shall be repealed.


50.ÙBefore Article 92, the heading ‘Section 3’ shall be replaced by ‘Section 2’.


51.ÙIn Article 92(3)(c), the second sentence, beginning ‘However, the aids granted to ship-
building .Ø.Ø.’ and ending ‘towards third countries;’ shall be deleted and the remaining part
of point (c) shall end with a semicolon.


52.ÙIn Article 95, the third paragraph shall be deleted.


53.ÙArticle 97 and Article 100b shall be repealed.


54.ÙIn Article 101, second paragraph, the words ‘acting unanimously during the first stage and
by a qualified majority thereafter’ shall be replaced by ‘acting by a qualified majority’.


55.ÙIn Article 109e(2)(a), first indent, the following words shall be deleted: ‘, without
prejudice to Article 73e,’.
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56.ÙArticle 109f shall be amended as follows:


(a)Ùin paragraph 1, second subparagraph, the words ‘on a recommendation from, as the
case may be, the Committee of Governors of the central banks of the Member States
(hereinafter referred to as ‘‘Committee of Governors’’) or the Council of the EMI’
shall be replaced by ‘on a recommendation from the Council of the EMI’;


(b) in paragraph 1, the fourth subparagraph which states ‘The Committee of Governors
shall be dissolved at the start of the second stage.’ shall be deleted;


(c) in paragraph 8, the second subparagraph which states ‘Where this Treaty provides for
a consultative role for the EMI, references to the EMI shall be read, before 1 January
1994, as referring to the Committee of Governors.’ shall be deleted.


57.ÙArticle 112 shall be amended as follows:


(a)Ùin paragraph 1, first subparagraph, the words ‘before the end of the transitional
period’ shall be deleted;


(b) in paragraph 1, second subparagraph, the words ‘acting unanimously until the end of
the second stage and by a qualified majority thereafter’ shall be replaced by ‘acting by
a qualified majority’.


58.ÙIn Article 129c(1), first subparagraph, third indent, the words ‘Cohesion Fund to be set up
no later than 31 December 1993’ shall be replaced by ‘Cohesion Fund set up’.


59.ÙIn Article 130d, second paragraph, the words ‘The Council, acting in accordance with the
same procedure, shall before 31 December 1993 set up a Cohesion Fund to’ shall be
replaced by ‘A Cohesion Fund set up by the Council in accordance with the same
procedure shall’.


60.ÙIn Article 130s, paragraph 5, second indent, the words ‘Cohesion Fund to be set up no
later than 31 December 1993 pursuant to Article 130d’ shall be replaced by ‘Cohesion
Fund set up pursuant to Article 130d.’.


61.ÙIn Article 130w, paragraph 3, the words ‘ACP-EEC Convention’ shall be replaced by
‘ACP-EC Convention’.


62.ÙIn Article 131, first paragraph, the words ‘Belgium’ and ‘Italy’ shall be deleted and the
reference to Annex IV shall be replaced by a reference to Annex II.


63.ÙArticle 133 shall be amended as follows:


(a)Ùin paragraph 1, the words ‘completely abolished’ shall be replaced by the word
‘prohibited’ and the words ‘progressive abolition’ shall be replaced by the word
‘prohibition’;
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(b) in paragraph 2, the words ‘progressively abolished’ shall be replaced by the word
‘prohibited’ and the references to Articles 13, 14, 15 and 17 shall be deleted with the
result that the paragraph ends with the words ‘.Ø.Ø. in accordance with the provisions of
Article 12.’;


(c) in paragraph 3, second subparagraph, the words ‘shall nevertheless be progressively
reduced to’ shall be replaced by ‘may not exceed’ and the second sentence beginning
‘The percentages and the timetable .Ø.Ø.’ and ending with ‘importing country or
territory.’ shall be deleted;


(d) in paragraph 4, the words ‘when this Treaty enters into force’ shall be deleted.


64.ÙArticle 136 shall be replaced by the following:


‘Article 136


The Council, acting unanimously, shall, on the basis of the experience acquired under the
association of the countries and territories with the Community and of the principles set
out in this Treaty, lay down provisions as regards the detailed rules and the procedure for
the association of the countries and territories with the Community.’.


65.ÙArticle 138 shall be amended as follows, to include Article 1, Article 2 as amended by
Article 5 of this Treaty, and Article 3(1) of the Act concerning the election of the
representatives of the European Parliament by direct universal suffrage, annexed to the
Council Decision of 20 September 1976; Annex II of that Act shall continue to be applied:


(a)Ùin the place of paragraphs 1 and 2, which lapsed in accordance with Article 14 of the
Act concerning the election of the representatives of the European Parliament, there
shall be inserted the text of Articles 1 and 2 of the said Act as paragraphs 1 and 2; the
new paragraphs 1 and 2 shall read as follows:


‘1.Ú The representatives in the European Parliament of the peoples of the States
brought together in the Community shall be elected by direct universal suffrage.


2.Ú The number of representatives elected in each Member State shall be as follows:


Belgium 25


Denmark 16


Germany 99


Greece 25


Spain 64


France 87


Ireland 15


Italy 87


Luxembourg 6


Netherlands 31


Austria 21


Portugal 25


Finland 16


Sweden 22


United Kingdom 87.


64 Part Two







In the event of amendments to this paragraph, the number of representatives elected
in each Member State must ensure appropriate representation of the peoples of the
States brought together in the Community.’;


(b) after the new paragraphs 1 and 2, there shall be inserted the text of Article 3(1) of the
aforesaid Act as paragraph 3; the new paragraph 3 shall read as follows:


‘3.Ú Representatives shall be elected for a term of five years.’;


(c) the existing paragraph 3 as amended by Article 2 of this Treaty shall become
paragraph 4;


(d) paragraph 4 as added by Article 2 of this Treaty shall become paragraph 5.


66.ÙArticle 158(3) shall be deleted.


67.ÙIn Article 166, first paragraph, the words ‘as from the date of accession’ shall be replaced
by ‘as from 1 January 1995’.


68.ÙIn Article 188b(3), the second subparagraph, commencing ‘However, when the first
appointments .Ø.Ø.’ shall be deleted.


69.ÙIn Article 197, the second paragraph, commencing ‘In particular, it shall .Ø.Ø.’ shall be
deleted.


70.ÙIn Article 207, the second, third, fourth and fifth paragraphs shall be deleted.


71.ÙIn the place of Article 212 there shall be inserted the text of Article 24(1), second
subparagraph, of the Treaty establishing a Single Council and a Single Commission of the
European Communities; the new Article 212 shall accordingly read as follows:


‘Article 212


The Council shall, acting by a qualified majority on a proposal from the Commission and
after consulting the other institutions concerned, lay down the Staff Regulations of
officials of the European Communities and the Conditions of Employment of other
servants of those Communities.’.


72.ÙIn the place of Article 218 there shall be inserted the adapted text of Article 28, first
paragraph, of the Treaty establishing a Single Council and a Single Commission of the
European Communities; the new Article 218 shall accordingly read as follows:


‘Article 218


The Community shall enjoy in the territories of the Member States such privileges and
immunities as are necessary for the performance of its tasks, under the conditions laid
down in the Protocol of 8 April 1965 on the privileges and immunities of the European
Communities. The same shall apply to the European Central Bank, the European
Monetary Institute, and the European Investment Bank.’.


73.ÙIn Article 221 the words ‘Within three years of the entry into force of this Treaty,
Member States shall accord .Ø.Ø.’ shall be replaced by ‘Member States shall accord .Ø.Ø.’.
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74.ÙIn Article 223, paragraphs 2 and 3 shall be merged and replaced by the following:


‘2.Ú The Council may, acting unanimously on a proposal from the Commission, make
changes to the list, which it drew up on 15 April 1958, of the products to which the
provisions of paragraph 1(b) apply.’.


75.ÙArticle 226 shall be repealed.


76.ÙArticle 227 shall be amended as follows:


(a)Ùin paragraph 3, the reference to Annex IV shall be replaced by a reference to
Annex II;


(b) after paragraph 4, a new paragraph shall be inserted as follows:


‘5.Ú The provisions of this Treaty shall apply to the Åland Islands in accordance
with the provisions set out in Protocol No 2 to the Act concerning the conditions of
accession of the Republic of Austria, the Republic of Finland and the Kingdom of
Sweden.’;


(c) the former paragraph 5 shall become paragraph 6 and point (d) thereof, concerning
the Åland Islands shall be deleted; point (c) shall end with a full stop.


77.ÙIn Article 229, first paragraph, the words ‘organs of the United Nations, of its specialised
agencies and of the General Agreement on Tariffs and Trade.’ shall be replaced by
‘organs of the United Nations and of its specialised agencies.’


78.ÙIn Article 234, first paragraph, the words ‘before the entry into force of this Treaty’ shall
be replaced by ‘before 1 January 1958 or, for acceding States, before the date of their
accession’.


79.ÙThe heading preceding Article 241 entitled ‘Setting up of the institutions’ shall be deleted.


80.ÙArticles 241 to 246 shall be repealed.


81.ÙIn Article 248 a new paragraph shall be added as follows:


‘Pursuant to the Accession Treaties, the Danish, English, Finnish, Greek, Irish,
Portuguese, Spanish and Swedish versions of this Treaty shall also be authentic.’.


II. ANNEXES


1. Annex I ‘Lists A to G referred to in Articles 19 and 20 of the Treaty’ shall be deleted.


2. Annex II ‘List referred to in Article 38 of the Treaty’ shall become Annex I and the
reference to ‘Annes II to the Treaty’ under numbers exØ22.08 and exØ22.09 shall become a
reference to ‘Annex I to the Treaty’.


3. Annex III ‘List of invisible transactions referred to in Article 73h of the Treaty’ shall be
deleted.
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4. Annex IV ‘Overseas countries and territories to which the provisions of Part IV of the
Treaty apply’ shall become Annex II. It is brought up to date and reads as follows:


‘ANNEX II


OVERSEAS COUNTRIES AND TERRITORIES


to which the provisions of Part IV of the Treaty apply


—ÙGreenland,


—ÙNew Caledonia and Dependencies,


—ÙFrench Polynesia,


—ÙFrench Southern and Antarctic
Territories,


—ÙWallis and Futuna Islands,


—ÙMayotte,


—ÙSaint Pierre and Miquelon,


—ÙAruba,


—ÙNetherlands Antilles:


—ÙBonaire,


—ÙCuraçao,


—ÙSaba,


—ÙSint Eustatius,


—ÙSint Maarten,


—ÙAnguilla,


—ÙCayman Islands,


—ÙFalkland Islands,


—ÙSouth Georgia and the South
Sandwich Islands,


—ÙMontserrat,


—ÙPitcairn,


—ÙSaint Helena and Dependencies,


—ÙBritish Antarctic Territory,


—ÙBritish Indian Ocean Territory,


—ÙTurks and Caicos Islands,


—ÙBritish Virgin Islands,


—ÙBermuda.’.


III. PROTOCOLS AND OTHER ACTS


1. The following protocols and acts shall be repealed:


(a)ÙProtocol amending the Protocol on the privileges and immunities of the European
Communities;


(b) Protocol on German internal trade and connected problems;


(c) Protocol on certain provisions relating to France;


(d) Protocol on the Grand Duchy of Luxembourg;


(e) Protocol on the treatment to be applied to products within the province of the
European Coal and Steel Community in respect of Algeria and the overseas
departments of the French Republic;


(f) Protocol on mineral oils and certain of their derivatives;
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(g) Protocol on the application of the Treaty establishing the European Community to the
non-European parts of the Kingdom of the Netherlands;


(h) Implementing Convention on the Association of the Overseas Countries and Territories
with the Community;


—ÙProtocol on the tariff quota for imports of bananas (ex 08.01 of the Brussels
Nomenclature);


—ÙProtocol on the tariff quota for imports of raw coffee (ex 09.01 of the Brussels
Nomenclature).


2. At the end of the Protocol on the Statute of the European Investment Bank, the list of
signatories shall be deleted.


3. Protocol on the Statute of the Court of Justice of the European Community shall be
amended as follows:


(a)Ùthe words ‘HAVE DESIGNATED as their plenipotentiaries for this purpose:’ and the list
of Heads of State and their plenipotentiaries shall be deleted;


(b) the words ‘WHO, having exchanged their full powers, found in good and due form,’
shall be deleted;


(c) in Article 3, the adapted text of Article 21 of the Protocol on the privileges and
immunities of the European Communities shall be added as a fourth paragraph; this
new fourth paragraph shall accordingly read as follows:


‘Articles 12 to 15 and 18 of the Protocol on the privileges and immunities of the
European Communities shall apply to the Judges, Advocates-General, Registrar and
Assistant Rapporteurs of the Court of Justice, without prejudice to the provisions
relating to immunity from legal proceedings of Judges which are set out in the
preceding paragraphs.’;


(d) Article 57 shall be repealed;


(e) the concluding formula ‘IN WITNESS WHEREOF, the undersigned Plenipotentiaries
have signed this Protocol.’ shall be deleted;


(f) the list of signatories shall be deleted.


4. In Article 40 of the Protocol on the Statute of the European System of Central Banks and
of the European Central Bank, the words ‘annexed to the Treaty establishing a Single
Council and a Single Commission of the European Communities’ shall be deleted.


5. In Article 21 of the Protocol on the Statute of the European Monetary Institute, the words
‘annexed to the Treaty establishing a Single Council and a Single Commission of the
European Communities’ shall be deleted.


6. The Protocol on Italy shall be amended as follows:


(a)Ùin the last paragraph commencing ‘RECOGNISE that in the event .Ø.Ø.’, the reference to
Articles 108 and 109 shall be replaced by a reference to Articles 109h and 109i;
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(b) the list of signatories shall be deleted.


7. The Protocol on goods originating in and coming from certain countries and enjoying
special treatment when imported into a Member State shall be amended as follows:


(a)Ùin the introductory part of point 1:


—Ùthe words ‘applicable, at the time of the entry into force of this Treaty’ shall be
replaced by ‘applicable on 1 January 1958.’;


—Ùafter the words ‘to imports’, the text of point (a) shall follow on immediately; the
text resulting therefrom shall read as follows:


‘.Ø.Ø. to imports into the Benelux countries of goods originating in and coming from
Suriname or the Netherlands Antilles;’;


(b) in point 1, points (a), (b) and (c) shall be deleted;


(c) in point 3, the words ‘Before the end of the first year after the entry into force of this
Treaty, Member States .Ø.Ø.’ shall be replaced by ‘Member States’;


(d) the list of signatories shall be deleted.


8. The Protocol concerning imports into the European Community of petroleum products
refined in the Netherlands Antilles shall be amended as follows:


(a)Ùthe concluding formula ‘IN WITNESS WHEREOF the undersigned Plenipotentiaries
have placed their signatures below this Protocol.’ shall be deleted;


(b) the list of signatories shall be deleted.


9. In the Protocol on special arrangements for Greenland, Article 3 shall be repealed.


Article 7


The Treaty establishing the European Coal and Steel Community, including the annexes,
protocols and other acts annexed thereto, shall be amended in accordance with the provisions
of this Article for the purpose of deleting lapsed provisions of the Treaty and adapting in
consequence the text of certain of its provisions.


I. TEXT OF THE ARTICLES OF THE TREATY


1.ÙIn Article 2, second paragraph, the word ‘progressively’ shall be deleted.


2.ÙIn Article 4, in the introductory part, the words ‘abolished and’ shall be deleted.


3.ÙArticle 7 shall be amended as follows:


(a)Ùin the first indent, the words ‘a HIGH AUTHORITY (hereinafter referred to as ‘‘the
Commission’’)’ shall be replaced by ‘a COMMISSION’;
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(b) in the second indent, the words ‘a COMMON ASSEMBLY (hereinafter referred to as
‘‘the European Parliament’’)’ shall be replaced by ‘a EUROPEAN PARLIAMENT’;


(c) in the third indent, the words ‘a SPECIAL COUNCIL OF MINISTERS (hereinafter
referred to as ‘‘the Council’’)’ shall be replaced by ‘a COUNCIL’;


4.ÙArticle 10(3) shall be deleted.


5.ÙIn Article 16, the first and second paragraphs shall be deleted.


6.ÙArticle 21 shall be amended as follows, to include Article 1, Article 2 as amended by
Article 5 of this Treaty, and Article 3(1) of the Act concerning the election of the
representatives of the European Parliament by direct universal suffrage, annexed to the
Council Decision of 20 September 1976; Annex II of that Act shall continue to be applied:


(a)Ùin the place of paragraphs 1 and 2, which lapsed in accordance with Article 14 of the
Act concerning the election of the representatives of the European Parliament, there
shall be inserted the text of Articles 1 and 2 of the said Act as paragraphs 1 and 2; the
new paragraphs 1 and 2 shall read as follows:


‘1.Ú The representatives in the European Parliament of the peoples of the States
brought together in the Community shall be elected by direct universal suffrage.


2.Ú The number of representatives elected in each Member State shall be as follows:


Belgium 25


Denmark 16


Germany 99


Greece 25


Spain 64


France 87


Ireland 15


Italy 87


Luxembourg 6


Netherlands 31


Austria 21


Portugal 25


Finland 16


Sweden 22


United Kingdom 87.


In the event of amendments to this paragraph, the number of representatives elected
in each Member State must ensure appropriate representation of the peoples of the
States brought together in the Community.’;
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(b) after the new paragraphs 1 and 2, there shall be inserted the text of Article 3(1) of the
aforesaid Act as paragraph 3; the new paragraph 3 shall read as follows:


‘3.Ú Representatives shall be elected for a term of five years.’;


(c) the existing paragraph 3 as amended by Article 3 of this Treaty shall become
paragraph 4;


(d) paragraph 4 as added by Article 3 of this Treaty shall become paragraph 5.


7.ÙIn Article 32a, first paragraph, the words ‘the date of accession’ shall be replaced by
‘1 January 1995’.


8.ÙIn Article 45b(3), the second subparagraph commencing ‘However, when the first
appointments .Ø.Ø.’ shall be deleted.


9.ÙIn Article 50, the adapted text of paragraphs 2 and 3 of Article 20 of the Treaty estab-
lishing a Single Council and a Single Commission of the European Communities shall be
inserted as new paragraphs 4 and 5; the new paragraphs 4 and 5 shall accordingly read as
follows:


‘4.Ú The portion of the expenditure of the budget of the Communities covered by the
levies provided for in Article 49 shall be fixed at 18 million units of account.


The Commission shall submit annually to the Council a report on the basis of which the
Council shall examine whether there is reason to adjust this figure to changes in the
budget of the Communities. The Council shall act by the majority laid down in the first
sentence of the fourth paragraph of Article 28. The adjustment shall be made on the basis
of an assessment of developments in expenditure arising from the application of this
Treaty.


5.Ú The portion of the levies assigned to cover expenditure under the budget of the
Communities shall be allocated by the Commission for the implementation of that budget
in accordance with the timetable provided for in the financial regulations adopted
pursuant to Article 209(b) of the Treaty establishing the European Community and Article
183(b) of the Treaty establishing the Atomic Energy Community.’.


10.ÙArticle 52 shall be repealed.


11.ÙIn the place of Article 76 there shall be inserted the adapted text of Article 28, first
paragraph, of the Treaty establishing a Single Council and a Single Commission of the
European Communities; the new Article 76 shall accordingly read as follows:


‘Article 76


The Community shall enjoy in the territories of the Member States such privileges and
immunities as are necessary for the performance of its tasks, under the conditions laid
down in the Protocol of 8 April 1965 on the privileges and immunities of the European
Communities.’.


12.ÙArticle 79 shall be amended as follows:


(a)Ùin the second sentence of the first paragraph, the part of the sentence which
commences ‘as regards the Saar .Ø.Ø.’ shall be deleted and the semicolon shall be
replaced by a full stop;
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(b) after the first paragraph, a second paragraph shall be inserted as follows:


‘The provisions of this Treaty shall apply to the Åland Islands in accordance with the
provisions of Protocol No 2 of the Act concerning the conditions of accession of the
Republic of Austria, the Republic of Finland and the Kingdom of Sweden.’;


(c) in the existing second paragraph, in the introductory part, the words ‘Notwithstanding
the preceding paragraph:’ shall be replaced by ‘Notwithstanding the preceding
paragraphs:’;


(d) in the existing second paragraph, point (d) concerning the Åland Islands shall be
deleted.


13.ÙIn Article 84, the words ‘Treaty and its Annexes, of the Protocols annexed thereto and of
the Convention on the transitional Provisions.’ shall be replaced by ‘Treaty and its
Annexes and of the Protocols annexed thereto.’


14.ÙArticle 85 shall be repealed.


15.ÙIn Article 93, the words ‘Organisation for European Economic Cooperation’ shall be
replaced by ‘Organisation for Economic Cooperation and Development’.


16.ÙIn Article 95, third paragraph, the words ‘If, after the end of the transitional period
provided in the Convention on the Transitional Provisions, unforeseen difficulties .Ø.Ø.’
shall be replaced by ‘If unforeseen difficulties .Ø.Ø.’.


17.ÙIn Article 97, the wording ‘This Treaty is concluded for a period of 50 years from its
entry into force.’ shall be replaced by ‘This Treaty shall expire on 23 July 2002.’.


II. TEXT OF ANNEX III ‘Special steels’


At the end of Annex III, the initials of the plenipotentiaries of the Heads of State and
Government shall be deleted.


III. PROTOCOLS AND OTHER ACTS ANNEXED TO THE TREATY


1. The following acts shall be repealed:


(a)ÙExchange of letters between the Government of the Federal Republic of Germany and
the Government of the French Republic concerning the Saar;


(b) Convention on the Transitional Provisions.


2. The Protocol on the Statute of the Court of Justice of the European Coal and Steel
Community shall be amended as follows:


(a)ÙTitles I and II of the Protocol shall be replaced by the text of Titles I and II of the
Protocol on the Statute of the Court of Justice of the European Community annexed
to the Treaty establishing the European Community;
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(b) Article 56 shall be repealed and the heading ‘Transitional provision’ which precedes it
shall be deleted;


(c) the list of signatories shall be deleted.


3. The Protocol on relations with the Council of Europe shall be amended as follows:


(a)ÙArticle 1 shall be repealed;


(b) the list of signatories shall be deleted.


Article 8


The Treaty establishing the European Atomic Energy Community, including the annexes and
protocols thereto, shall be amended in accordance with the provisions of this Article for the
purpose of deleting lapsed provisions of the Treaty and adapting in consequence the text of
certain of its provisions.


I. TEXT OF THE ARTICLES OF THE TREATY


1.ÙIn Article 76, second paragraph, the words ‘after the entry into force of this Treaty’ shall
be replaced by ‘after 1 January 1958’.


2.ÙIn the introductory part to the first paragraph of Article 93, the words ‘Member States
shall abolish between themselves, one year after the entry into force of this Treaty, all
customs duties .Ø.Ø.’ shall be replaced by ‘Member States shall prohibit between themselves
all customs duties .Ø.Ø.’.


3.ÙArticles 94 and 95 shall be repealed.


4.ÙIn Article 98, second paragraph, the words ‘Within two years of the entry into force of
this Treaty, the Council .Ø.Ø.’ shall be replaced by ‘The Council .Ø.Ø.’.


5.ÙArticle 100 shall be repealed.


6.ÙArticle 104 shall be amended as follows:


(a)Ùin the first paragraph, the words ‘after the entry into force of this Treaty’ shall be
replaced by ‘after 1 January 1958 or, for acceding States, after the date of their
accession,’;


(b) in the second paragraph the words ‘after the entry into force of this Treaty, within the
purview thereof’ shall be replaced by ‘after the dates referred to in the first paragraph,
within the scope of this Treaty’.
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7.ÙArticle 105 shall be amended as follows:


(a)Ùin the first paragraph, the words ‘concluded before its entry into force by a Member
State’ shall be replaced by ‘concluded before 1 January 1958 or, for acceding States,
before the date of their accession, by a Member State’. At the end of that paragraph
the words ‘the entry into force of this Treaty’ shall be replaced by ‘the aforesaid
dates’;


(b) in the second paragraph, the words ‘concluded between the signature and the entry
into force of this Treaty’ shall be replaced by ‘concluded between 25 March 1957 and
1 January 1958 or, for acceding States, between the signature of the instrument of
accession and the date of their accession’.


8.ÙIn Article 106, first paragraph, the words ‘before the entry into force of this Treaty’ shall
be replaced by ‘before 1 January 1958 or, for acceding States, before the date of their
accession’.


9.ÙArticle 108 shall be amended as follows, to include Article 1, Article 2 as amended by
Article 5 of this Treaty, and Article 3(1) of the Act concerning the election of the
representatives of the European Parliament by direct universal suffrage, annexed to the
Council Decision of 20 September 1976; Annex II of that Act shall continue to be applied:


(a)Ùin the place of paragraphs 1 and 2, which lapsed in accordance with Article 14 of the
Act concerning the election of the representatives of the European Parliament, there
shall be inserted the text of Articles 1 and 2 of the said Act as paragraphs 1 and 2; the
new paragraphs 1 and 2 shall read as follows:


‘1.Ú The representatives in the European Parliament of the peoples of the States
brought together in the Community shall be elected by direct universal suffrage.


2.Ú The number of representatives elected in each Member State shall be as follows:


Belgium 25


Denmark 16


Germany 99


Greece 25


Spain 64


France 87


Ireland 15


Italy 87


Luxembourg 6


Netherlands 31


Austria 21


Portugal 25


Finland 16


Sweden 22


United Kingdom 87.
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In the event of amendments to this paragraph, the number of representatives elected
in each Member State must ensure appropriate representation of the peoples of the
States brought together in the Community.’;


(b) after the new paragraphs 1 and 2, there shall be inserted the text of Article 3(1) of the
aforesaid Act as paragraph 3; the new paragraph 3 shall read as follows:


‘3.Ú Representatives shall be elected for a term of five years.’;


(c) the existing paragraph 3 as amended by Article 4 of this Treaty shall become
paragraph 4;


(d) paragraph 4 as added by Article 4 of this Treaty shall become paragraph 5.


10.ÙIn Article 127, paragraph 3 shall be deleted.


11.ÙIn Article 138, first paragraph, the words ‘the date of accession’ shall be replaced by
‘1 January 1995’.


12.ÙIn Article 160b(3), the second subparagraph commencing ‘However, when the first
appointments .Ø.Ø.’ shall be deleted.


13.ÙIn Article 181, the second, third and fourth paragraphs shall be deleted.


14.ÙIn the place of Article 191 there shall be inserted the adapted text of Article 28, first
paragraph, of the Treaty establishing a Single Council and a Single Commission of the
European Communities; the new Article 191 shall accordingly read as follows:


‘Article 191


The Community shall enjoy in the territories of the Member States such privileges and
immunities as are necessary for the performance of its tasks, under the conditions laid
down in the Protocol of 8 April 1965 on the privileges and immunities of the European
Communities.’.


15.ÙArticle 198 shall be amended as follows:


(a)Ùafter the second paragraph there shall be inserted a third paragraph as follows:


‘The provisions of this Treaty shall apply to the Åland Islands in accordance with the
provisions set out in Protocol No 2 to the Act concerning the conditions of accession
of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden.’;


(b) in the existing third paragraph, point (e) concerning the Åland Islands shall be
deleted.


16.ÙIn Article 199, first paragraph, the words ‘and of the General Agreement on Tariffs and
Trade’ shall be replaced by ‘and of the World Trade Organisation’.
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17.ÙTitle VI, ‘Provisions relating to the initial period’, comprising Section 1, ‘Setting up of the
institutions’, Section 2, ‘Provisions for the initial application of this Treaty’ and Section 3,
‘Transitional provisions’ and Articles 209 to 223, shall be repealed.


18.ÙIn Article 225 there shall be added a new paragraph as follows:


‘Pursuant to the Accession treaties the Danish, English, Finnish, Greek, Irish, Portuguese,
Spanish and Swedish versions of this Treaty shall also be authentic.’.


II. ANNEXES


Annex V, ‘Initial research and training programme referred to in Article 215 of this Treaty’
including the table ‘Breakdown by main headings .Ø.Ø.’ shall be deleted.


III. PROTOCOLS


1. The Protocol on the application of the Treaty establishing the European Atomic Energy
Community to the non-European parts of the Kingdom of the Netherlands shall be
repealed.


2. The Protocol on the Statute of the Court of Justice of the European Atomic Energy
Community shall be amended as follows:


(a)Ùthe words ‘HAVE DESIGNATED as their Plenipotentiaries for this Purpose:’ and the
list of Heads of State and their plenipotentiaries shall be deleted;


(b) the words ‘WHO, having exchanged their full powers, found in good and due form,’
shall be deleted;


(c) in Article 3, the adapted text of Article 21 of the Protocol on the privileges and
immunities of the European Communities shall be added as a fourth paragraph; this
new fourth paragraph shall accordingly read as follows:


‘Articles 12 to 15 and 18 of the Protocol on the privileges and immunities of the
European Community shall apply to the Judges, Advocates-General, Registrar and
Assistant Rapporteurs of the Court of Justice, without prejudice to the provisions
relating to immunity from legal proceedings of Judges which are set out in the
preceding paragraphs.’;


(d) Article 58 shall be repealed;


(e) the concluding formula ‘IN WITNESS WHEREOF, the undersigned Plenipotentiaries
have signed this Protocol.’ shall be deleted;


(f) the list of signatories shall be deleted.


Article 9


1.Ú Without prejudice to the paragraphs following hereinafter, which have as their purpose
to retain the essential elements of their provisions, the Convention of 25 March 1957 on
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certain institutions common to the European Communities and the Treaty of 8 April 1965
establishing a Single Council and a Single Commission of the European Communities, but
with the exception of the Protocol referred to in paragraph 5, shall be repealed.


2.Ú The powers conferred on the European Parliament, the Council, the Commission, the
Court of Justice and the Court of Auditors by the Treaty establishing the European
Community, the Treaty establishing the European Coal and Steel Community and the Treaty
establishing the European Atomic Energy Community shall be exercised by the single insti-
tutions under the conditions laid down respectively by the said Treaties and this Article.


The functions conferred on the Economic and Social Committee by the Treaty establishing
the European Community and the Treaty establishing the European Atomic Energy
Community shall be exercised by a single committee under the conditions laid down
respectively by the said Treaties. The provisions of Articles 193 and 197 of the Treaty estab-
lishing the European Community shall apply to that Committee.


3.Ú The officials and other staff of the European Communities shall form part of the single
administration of those Communities and shall be governed by the provisions adopted
pursuant to Article 212 of the Treaty establishing the European Community.


4.Ú The European Communities shall enjoy in the territories of the Member States such
privileges and immunities as are necessary for the performance of their tasks under the
conditions set out in the Protocol referred to in paragraph 5. The position shall be the same as
regards the European Central Bank, the European Monetary Institute and the European
Investment Bank.


5.Ú In the Protocol of 8 April 1965 on the privileges and immunities of the European
Communities there shall be inserted an Article 23, as laid down in Protocol amending the said
Protocol; that Article reads as follows:


‘Article 23


This Protocol shall also apply to the European Central Bank, to the members of its
organs and to its staff, without prejudice to the provisions of the Protocol on the Statute
of the European System of Central Banks and the European Central Bank.


The European Central Bank shall, in addition, be exempt from any form of taxation or
imposition of a like nature on the occasion of any increase in its capital and from the
various formalities which may be connected therewith in the State where the Bank has its
seat. The activities of the Bank and of its organs carried on in accordance with the
Statute of the European System of Central Banks and of the European Central Bank shall
not be subject to any turnover tax.


The above provisions shall also apply to the European Monetary Institute. Its dissolution
or liquidation shall not give rise to any imposition.’.


6.Ú The revenue and expenditure of the European Community, the administrative expen-
diture of the European Coal and Steel Community and the revenue relating thereto and the
revenue and expenditure of the European Atomic Energy Community, except for those of the
Supply Agency and Joint Undertakings, shall be shown in the budget of the European
Communities, under the conditions laid down respectively in the Treaties establishing the
three Communities.
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7.Ú Without prejudice to the application of Article 216 of the Treaty establishing the
European Community, Article 77 of the Treaty establishing the European Coal and Steel
Community, Article 189 of the Treaty establishing the European Atomic Energy Community
and the second paragraph of Article 1 of the Protocol on the Statute of the European
Investment Bank, the representatives of the Governments of the Member States shall adopt by
common accord the necessary provisions for the purpose of dealing with certain problems
particular to the Grand Duchy of Luxembourg which arise from the creation of a Single
Council and a Single Commission of the European Communities.


Article 10


1.Ú The repeal or deletion in this Part of lapsed provisions of the Treaty establishing the
European Community, the Treaty establishing the European Coal and Steel Community and
the Treaty establishing the European Atomic Energy Community as in force before the entry
into force of this Treaty of Amsterdam and the adaptation of certain of their provisions shall
not bring about any change in the legal effects of the provisions of those Treaties, in particular
the legal effects arising from the time limits laid down by the said Treaties, nor of Accession
Treaties.


2.Ú There shall be no change in the legal effects of the acts in force adopted on the basis of
the said Treaties.


3.Ú The position shall be the same as regards the repeal of the Convention of 25 March 1957
on certain institutions common to the European Communities and the repeal of the Treaty of
8 April 1965 establishing a Single Council and a Single Commission of the European
Communities.


Article 11


The provisions of the Treaty establishing the European Community, the Treaty establishing
the European Coal and Steel Community and the Treaty establishing the European Atomic
Energy Community relating to the powers of the Court of Justice of the European
Communities and to the exercise of those powers shall apply to the provisions of this Part and
to the Protocol on privileges and immunities referred to in Article 9(5).


PART THREE


GENERAL AND FINAL PROVISIONS


Article 12


1.Ú The articles, titles and sections of the Treaty on European Union and of the Treaty
establishing the European Community, as amended by the provisions of this Treaty, shall be
renumbered in accordance with the tables of equivalences set out in the Annex to this Treaty,
which shall form an integral part thereof.
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2.Ú The cross references to articles, titles and sections in the Treaty on European Union and
in the Treaty establishing the European Community, as well as between them, shall be adapted
in consequence. The same shall apply as regards references to articles, titles and sections of
those treaties contained in the other Community treaties.


3.Ú The references to the articles, titles and sections of the Treaties referred to in para-
graph 2 contained in other instruments or acts shall be understood as references to the articles,
titles and sections of the Treaties as renumbered pursuant to paragraph 1 and, respectively, to
the paragraphs of the said articles, as renumbered by certain provisions of Article 6.


4.Ú References, contained in other instruments or acts, to paragraphs of articles of the
Treaties referred to in Articles 7 and 8 shall be understood as referring to those paragraphs as
renumbered by certain provisions of the said Articles 7 and 8.


Article 13


This Treaty is concluded for an unlimited period.


Article 14


1.Ú This Treaty shall be ratified by the High Contracting Parties in accordance with their
respective constitutional requirements. The instruments of ratification shall be deposited with
the Government of the Italian Republic.


2.Ú This Treaty shall enter into force on the first day of the second month following that in
which the instrument of ratification is deposited by the last signatory State to fulfil that
formality.


Article 15


This Treaty, drawn up in a single original in the Danish, Dutch, English, Finnish, French,
German, Greek, Irish, Italian, Portuguese, Spanish and Swedish languages, the texts in each
of these languages being equally authentic, shall be deposited in the archives of the
Government of the Italian Republic, which will transmit a certified copy to each of the
governments of the other signatory States.
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En fe de lo cual, los plenipotenciarios abajo firmantes suscriben el presente Tratado.


Til bekræftelse heraf har undertegnede befuldmægtigede underskrevet denne traktat.


Zu Urkund dessen haben die unterzeichneten Bevollmächtigten ihre Unterschriften unter
diesen Vertrag gesetzt.


Eiw pòstvsh tvn anvt~rv, oi ypogegramm~noi plhrejoýsioi yp~gracan thn paroýsa Synqþkh.


In witness whereof the undersigned Plenipotentiaries have signed this Treaty.


En foi de quoi, les pl~nipotentiaires soussign~s ont appos~ leurs signatures au bas du pr~sent
trait~.


D` fhianú sin, chuir na L`nchumhachtaigh thòos-sònithe a l`mh leis an gConradh seo.


In fede di che, i plenipotenziari sottoscritti hanno apposto le loro firme in calce al presente
trattato.


Ten blijke waarvan de ondergetekende gevolmachtigden hun handtekening onder dit Verdrag
hebben gesteld.


Em f~ do que, os plenipotenci`rios abaixo assinados apuseram as suas assinaturas no presente
Tratado.


Tämän vakuudeksi alla mainitut täysivaltaiset edustajat ovat allekirjoittaneet tämän sopi-
muksen.


Til bevis härpå har undertecknade befullmäktigade undertecknat detta fördrag.


Hecho en Amsterdam, el dos de octubre de mil novecientos noventa y siete.


Udfærdiget i Amsterdam, den anden oktober nittenhundrede og syvoghalvfems.


Geschehen zu Amsterdam am zweiten Oktober neunzehnhundertsiebenundneunzig.


üEgine sto üAmsterntam, stiw dýo Oktvbròoy toy ~toyw xòlia enniakösia enenþnta eptá.


Done at Amsterdam this second day of October in the year one thousand nine hundred and
ninety-seven.


Fait { Amsterdam, le deux octobre de l’an mil neuf cent quatre-vingt-dix-sept.


Arna dh~anamh in Amstardam ar an dara l` de Dheireadh Fömhair sa bhliain mòle naoi gc~ad
nöcha a seacht.


Fatto ad Amsterdam, addó due ottobre millenovecentonovantasette.


Gedaan te Amsterdam, de tweede oktober negentienhonderd zevenennegentig.


Feito em Amesterd}o, em dois de Outubro de mil novecentos e noventa e sete.


Tehty Amsterdamissa 2 päivänä lokakuuta vuonna tuhatyhdeksänsataayhdeksänkymmentä-
seitsemän.


Utfärdat i Amsterdam den andra oktober år nittonhundranittiosju.
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Pour Sa Majest~ le Roi des Belges


Voor Zijne Majesteit de Koning der Belgen


Für Seine Majestät den König der Belgier


Cette signature engage ~galement la Communaut~ française, la Communaut~ flamande, la Commu-
naut~ germanophone, la R~gion wallonne, la R~gion flamande et la R~gion de Bruxelles-Capitale.


Deze handtekening verbindt eveneens de Vlaamse Gemeenschap, de Franse Gemeenschap, de Duitsta-
lige Gemeenschap, het Vlaamse Gewest, het Waalse Gewest en het Brusselse Hoofdstedelijke Gewest.


Diese Unterschrift bindet zugleich die Deutschsprachige Gemeinschaft, die Flämische Gemeinschaft,
die Französische Gemeinschaft, die Wallonische Region, die Flämische Region und die Region Brüssel-
Hauptstadt.


For Hendes Majestæt Danmarks Dronning


Für den Präsidenten der Bundesrepublik Deutschland
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Gia ton Pröedro thw Ellhnikþw Dhmokratòaw


Por Su Majestad el Rey de Espaýa


Pour le Pr~sident de la R~publique française


Thar ceann an Choimisiúin arna údarú le hAirteagal 14 de Bhunreacht na h^ireann chun
cumhachtaò agus feidhmeanna Uachtar`n na h^ireann a oibriú agus a chomhlòonadh


For the Commission authorised by Article 14 of the Constitution of Ireland to exercise
and perform the powers and functions of the President of Ireland
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Per il Presidente della Repubblica italiana


Pour Son Altesse Royale le Grand-Duc de Luxembourg


Voor Hare Majesteit de Koningin der Nederlanden


Für den Bundespräsidenten der Republik Österreich
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Pelo Presidente da República Portuguesa


Suomen Tasavallan Presidentin puolesta


För Republiken Finlands President


För Hans Majestät Konungen av Sverige


For Her Majesty the Queen of the United Kingdom of Great Britain and Northern Ireland
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ANNEX


TABLES OF EQUIVALENCES REFERRED TO IN ARTICLE 12 OF THE
TREATY OF AMSTERDAM


A. Treaty on European Union


Previous numbering New numbering


TITLE I TITLE I


Article A Article 1


Article B Article 2


Article C Article 3


Article D Article 4


Article E Article 5


Article F Article 6


Article F.1Ø(*) Article 7


TITLE II TITLE II


Article G Article 8


TITLE III TITLE III


Article H Article 9


TITLE IV TITLE IV


Article I Article 10


TITLE VØ(***) TITLE V


Article J.1 Article 11


Article J.2 Article 12


Article J.3 Article 13


Article J.4 Article 14


Article J.5 Article 15


Article J.6 Article 16


Article J.7 Article 17


Article J.8 Article 18


Article J.9 Article 19


Article J.10 Article 20


Article J.11 Article 21


Article J.12 Article 22


Article J.13 Article 23


Article J.14 Article 24


Article J.15 Article 25


Article J.16 Article 26


Article J.17 Article 27


Article J.18 Article 28


Previous numbering New numbering


TITLE VIØ(***) TITLE VI


Article K.1 Article 29


Article K.2 Article 30


Article K.3 Article 31


Article K.4 Article 32


Article K.5 Article 33


Article K.6 Article 34


Article K.7 Article 35


Article K.8 Article 36


Article K.9 Article 37


Article K.10 Article 38


Article K.11 Article 39


Article K.12 Article 40


Article K.13 Article 41


Article K.14 Article 42


TITLE VIaØ(**) TITLE VII


Article K.15Ø(*) Article 43


Article K.16Ø(*) Article 44


Article K.17Ø(*) Article 45


TITLE VII TITLE VIII


Article L Article 46


Article M Article 47


Article N Article 48


Article O Article 49


Article P Article 50


Article Q Article 51


Article R Article 52


Article S Article 53


(*) New Article introduced by the Treaty of Amsterdam.


(**) New Title introduced by the Treaty of Amsterdam.


(***) Title restructured by the Treaty of Amsterdam.
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B. Treaty establishing the European Community


Previous numbering New numbering


PART ONE PART ONE


Article 1 Article 1


Article 2 Article 2


Article 3 Article 3


Article 3a Article 4


Article 3b Article 5


Article 3cØ(*) Article 6


Article 4 Article 7


Article 4a Article 8


Article 4b Article 9


Article 5 Article 10


Article 5a (*) Article 11


Article 6 Article 12


Article 6a (*) Article 13


Article 7 (repealed) —


Article 7a Article 14


Article 7b (repealed) —


Article 7c Article 15


Article 7d (*) Article 16


PART TWO PART TWO


Article 8 Article 17


Article 8a Article 18


Article 8b Article 19


Article 8c Article 20


Article 8d Article 21


Article 8e Article 22


PART THREE


TITLE I


PART THREE


TITLE I


Article 9 Article 23


Article 10 Article 24


Article 11 (repealed) —


CHAPTER 1


Section 1 (deleted)


CHAPTER 1


—


Article 12 Article 25


Article 13 (repealed) —


Article 14 (repealed) —


Previous numbering New numbering


Article 15 (repealed) —


Article 16 (repealed —


Article 17 (repealed) —


Section 2 (deleted) —


Article 18 (repealed) —


Article 19 (repealed) —


Article 20 (repealed) —


Article 21 (repealed) —


Article 22 (repealed) —


Article 23 (repealed) —


Article 24 (repealed) —


Article 25 (repealed) —


Article 26 (repealed) —


Article 27 (repealed) —


Article 28 Article 26


Article 29 Article 27


CHAPTER 2 CHAPTER 2


Article 30 Article 28


Article 31 (repealed) —


Article 32 (repealed) —


Article 33 (repealed) —


Article 34 Article 29


Article 35 (repealed) —


Article 36 Article 30


Article 37 Article 31


(*) New Article introduced by the Treaty of Amsterdam.
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Previous numbering New numbering


TITLE II TITLE II


Article 38 Article 32


Article 39 Article 33


Article 40 Article 34


Article 41 Article 35


Article 42 Article 36


Article 43 Article 37


Article 44 (repealed) —


Article 45 (repealed) —


Article 46 Article 38


Article 47 (repealed) —


TITLE III


CHAPTER 1


TITLE III


CHAPTER 1


Article 48 Article 39


Article 49 Article 40


Article 50 Article 41


Article 51 Article 42


CHAPTER 2 CHAPTER 2


Article 52 Article 43


Article 53 (repealed) —


Article 54 Article 44


Article 55 Article 45


Article 56 Article 46


Article 57 Article 47


Article 58 Article 48


CHAPTER 3 CHAPTER 3


Article 59 Article 49


Article 60 Article 50


Article 61 Article 51


Article 62 (repealed) —


Article 63 Article 52


Article 64 Article 53


Article 65 Article 54


Article 66 Article 55


CHAPTER 4 CHAPTER 4


Article 67 (repealed) —


Article 68 (repealed) —


Previous numbering New numbering


Article 69 (repealed) —


Article 70 (repealed) —


Article 71 (repealed) —


Article 72 (repealed) —


Article 73 (repealed) —


Article 73a (repealed) —


Article 73b Article 56


Article 73c Article 57


Article 73d Article 58


Article 73e (repealed) —


Article 73f Article 59


Article 73g Article 60


Article 73h (repealed) —


TITLE IIIa (**) TITLE IV


Article 73iØ(*) Article 61


Article 73j (*) Article 62


Article 73k (*) Article 63


Article 73l (*) Article 64


Article 73mØ(*) Article 65


Article 73n (*) Article 66


Article 73o (*) Article 67


Article 73p (*) Article 68


Article 73q (*) Article 69


TITLE IV TITLE V


Article 74 Article 70


Article 75 Article 71


Article 76 Article 72


Article 77 Article 73


Article 78 Article 74


Article 79 Article 75


Article 80 Article 76


Article 81 Article 77


Article 82 Article 78


Article 83 Article 79


Article 84 Article 80


(*) New Article introduced by the Treaty of Amsterdam.


(**) New Title introduced by the Treaty of Amsterdam.
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Previous numbering New numbering


TITLE V


CHAPTER 1


SECTION 1


TITLE VI


CHAPTER 1


SECTION 1


Article 85 Article 81


Article 86 Article 82


Article 87 Article 83


Article 88 Article 84


Article 89 Article 85


Article 90 Article 86


Section 2 (deleted) —


Article 91 (repealed) —


SECTION 3 SECTION 2


Article 92 Article 87


Article 93 Article 88


Article 94 Article 89


CHAPTER 2 CHAPTER 2


Article 95 Article 90


Article 96 Article 91


Article 97 (repealed) —


Article 98 Article 92


Article 99 Article 93


CHAPTER 3 CHAPTER 3


Article 100 Article 94


Article 100a Article 95


Article 100b (repealed) —


Article 100c (repealed) —


Article 100d (repealed) —


Article 101 Article 96


Article 102 Article 97


TITLE VI


CHAPTER 1


TITLE VII


CHAPTER 1


Article 102a Article 98


Article 103 Article 99


Article 103a Article 100


Previous numbering New numbering


Article 104 Article 101


Article 104a Article 102


Article 104b Article 103


Article 104c Article 104


CHAPTER 2 CHAPTER 2


Article 105 Article 105


Article 105a Article 106


Article 106 Article 107


Article 107 Article 108


Article 108 Article 109


Article 108a Article 110


Article 109 Article 111


CHAPTER 3 CHAPTER 3


Article 109a Article 112


Article 109b Article 113


Article 109c Article 114


Article 109d Article 115


CHAPTER 4 CHAPTER 4


Article 109e Article 116


Article 109f Article 117


Article 109g Article 118


Article 109h Article 119


Article 109i Article 120


Article 109j Article 121


Article 109k Article 122


Article 109l Article 123


Article 109m Article 124


TITLE VIa (**) TITLE VIII


Article 109nØ(*) Article 125


Article 109o (*) Article 126


Article 109p (*) Article 127


Article 109q (*) Article 128


Article 109r (*) Article 129


Article 109s (*) Article 130


TITLE VII TITLE IX


Article 110 Article 131


Article 111 (repealed) —


Article 112 Article 132


Article 113 Article 133


(*) New Article introduced by the Treaty of Amsterdam.


(**) New Title introduced by the Treaty of Amsterdam.
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Article 114 (repealed) —


Article 115 Article 134


TITLE VIIa (**) TITLE X


Article 116 (*) Article 135


TITLE VIII


CHAPTER 1Ø(***)


TITLE XI


CHAPTER 1


Article 117 Article 136


Article 118 Article 137


Article 118a Article 138


Article 118b Article 139


Article 118c Article 140


Article 119 Article 141


Article 119a Article 142


Article 120 Article 143


Article 121 Article 144


Article 122 Article 145


CHAPTER 2 CHAPTER 2


Article 123 Article 146


Article 124 Article 147


Article 125 Article 148


CHAPTER 3 CHAPTER 3


Article 126 Article 149


Article 127 Article 150


TITLE IX TITLE XII


Article 128 Article 151


TITLE X TITLE XIII


Article 129 Article 152


TITLE XI TITLE XIV


Article 129a Article 153


TITLE XII TITLE XV


Article 129b Article 154


Article 129c Article 155


Article 129d Article 156


TITLE XIII TITLE XVI


Article 130 Article 157


Previous numbering New numbering


TITLE XIV TITLE XVII


Article 130a Article 158


Article 130b Article 159


Article 130c Article 160


Article 130d Article 161


Article 130e Article 162


TITLE XV TITLE XVIII


Article 130f Article 163


Article 130g Article 164


Article 130h Article 165


Article 130i Article 166


Article 130j Article 167


Article 130k Article 168


Article 130l Article 169


Article 130m Article 170


Article 130n Article 171


Article 130o Article 172


Article 130p Article 173


Article 130q (repealed) —


TITLE XVI TITLE XIX


Article 130r Article 174


Article 130s Article 175


Article 130t Article 176


TITLE XVII TITLE XX


Article 130u Article 177


Article 130v Article 178


Article 130w Article 179


Article 130x Article 180


Article 130y Article 181


PART FOUR PART FOUR


Article 131 Article 182


Article 132 Article 183


Article 133 Article 184


Article 134 Article 185


Article 135 Article 186


Article 136 Article 187


Article 136a Article 188


(*) New Article introduced by the Treaty of Amsterdam.


(**) New Title introduced by the Treaty of Amsterdam.


(***) Chapter 1 restructured by the Treaty of Amsterdam.
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Previous numbering New numbering


PART FIVE


TITLE I


CHAPTER 1


SECTION 1


PART FIVE


TITLE I


CHAPTER 1


SECTION 1


Article 137 Article 189


Article 138 Article 190


Article 138a Article 191


Article 138b Article 192


Article 138c Article 193


Article 138d Article 194


Article 138e Article 195


Article 139 Article 196


Article 140 Article 197


Article 141 Article 198


Article 142 Article 199


Article 143 Article 200


Article 144 Article 201


SECTION 2 SECTION 2


Article 145 Article 202


Article 146 Article 203


Article 147 Article 204


Article 148 Article 205


Article 149 (repealed) —


Article 150 Article 206


Article 151 Article 207


Article 152 Article 208


Article 153 Article 209


Article 154 Article 210


SECTION 3 SECTION 3


Article 155 Article 211


Article 156 Article 212


Article 157 Article 213


Article 158 Article 214


Article 159 Article 215


Article 160 Article 216


Article 161 Article 217


Article 162 Article 218


Article 163 Article 219


SECTION 4 SECTION 4


Article 164 Article 220


Article 165 Article 221


Previous numbering New numbering


Article 166 Article 222


Article 167 Article 223


Article 168 Article 224


Article 168 a Article 225


Article 169 Article 226


Article 170 Article 227


Article 171 Article 228


Article 172 Article 229


Article 173 Article 230


Article 174 Article 231


Article 175 Article 232


Article 176 Article 233


Article 177 Article 234


Article 178 Article 235


Article 179 Article 236


Article 180 Article 237


Article 181 Article 238


Article 182 Article 239


Article 183 Article 240


Article 184 Article 241


Article 185 Article 242


Article 186 Article 243


Article 187 Article 244


Article 188 Article 245


SECTION 5 SECTION 5


Article 188a Article 246


Article 188b Article 247


Article 188c Article 248


CHAPTER 2 CHAPTER 2


Article 189 Article 249


Article 189a Article 250


Article 189b Article 251


Article 189c Article 252


Article 190 Article 253


Article 191 Article 254


Article 191aØ(*) Article 255


Article 192 Article 256


CHAPTER 3 CHAPTER 3


Article 193 Article 257


Article 194 Article 258


Article 195 Article 259


Article 196 Article 260


Article 197 Article 261


Article 198 Article 262


(*) New Article introduced by the Treaty of Amsterdam.
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CHAPTER 4 CHAPTER 4


Article 198a Article 263


Article 198b Article 264


Article 198c Article 265


CHAPTER 5 CHAPTER 5


Article 198d Article 266


Article 198e Article 267


TITLE II TITLE II


Article 199 Article 268


Article 200 (repealed) —


Article 201 Article 269


Article 201a Article 270


Article 202 Article 271


Article 203 Article 272


Article 204 Article 273


Article 205 Article 274


Article 205a Article 275


Article 206 Article 276


Article 206a (repealed) —


Article 207 Article 277


Article 208 Article 278


Article 209 Article 279


Article 209a Article 280


PART SIX PART SIX


Article 210 Article 281


Article 211 Article 282


Article 212Ø(*) Article 283


Article 213 Article 284


Article 213aØ(*) Article 285


Article 213bØ(*) Article 286


Article 214 Article 287


Article 215 Article 288


Previous numbering New numbering


Article 216 Article 289


Article 217 Article 290


Article 218Ø(*) Article 291


Article 219 Article 292


Article 220 Article 293


Article 221 Article 294


Article 222 Article 295


Article 223 Article 296


Article 224 Article 297


Article 225 Article 298


Article 226 (repealed) —


Article 227 Article 299


Article 228 Article 300


Article 228a Article 301


Article 229 Article 302


Article 230 Article 303


Article 231 Article 304


Article 232 Article 305


Article 233 Article 306


Article 234 Article 307


Article 235 Article 308


Article 236Ø(*) Article 309


Article 237 (repealed) —


Article 238 Article 310


Article 239 Article 311


Article 240 Article 312


Article 241 (repealed) —


Article 242 (repealed) —


Article 243 (repealed) —


Article 244 (repealed) —


Article 245 (repealed) —


Article 246 (repealed) —


FINAL
PROVISIONS


FINAL
PROVISIONS


Article 247 Article 313


Article 248 Article 314


(*) New Article introduced by the Treaty of Amsterdam.
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PROTOCOLS


A. PROTOCOL ANNEXED TO THE TREATY ON EUROPEAN UNION


Protocol on Article J.7 of the Treaty on European Union


THE HIGH CONTRACTING PARTIES,


BEARING IN MIND the need to implement fully the provisions of Article J.7(1), second
subparagraph, and (3) of the Treaty on European Union,


BEARING IN MIND that the policy of the Union in accordance with Article J.7 shall not
prejudice the specific character of the security and defence policy of certain Member States
and shall respect the obligations of certain Member States, which see their common defence
realised in NATO, under the North Atlantic Treaty and be compatible with the common
security and defence policy established within that framework,


HAVE AGREED UPON the following provision, which is annexed to the Treaty on European
Union,


The European Union shall draw up, together with the Western European Union,
arrangements for enhanced cooperation between them, within a year from the entry into force
of the Treaty of Amsterdam.
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B. PROTOCOLS ANNEXED TO THE TREATY ON EUROPEAN UNION AND TO THE
TREATY ESTABLISHING THE EUROPEAN COMMUNITY


Protocol integrating the Schengen acquis into the framework of the European Union


THE HIGH CONTRACTING PARTIES,


NOTING that the Agreements on the gradual abolition of checks at common borders signed
by some Member States of the European Union in Schengen on 14 June 1985 and on 19 June
1990, as well as related agreements and the rules adopted on the basis of these agreements, are
aimed at enhancing European integration and, in particular, at enabling the European Union
to develop more rapidly into an area of freedom, security and justice,


DESIRING to incorporate the abovementioned agreements and rules into the framework of
the European Union,


CONFIRMING that the provisions of the Schengen acquis are applicable only if and as far as
they are compatible with the European Union and Community law,


TAKING INTO ACCOUNT the special position of Denmark,


TAKING INTO ACCOUNT the fact that Ireland and the United Kingdom of Great Britain
and Northern Ireland are not parties to and have not signed the abovementioned agreements;
that provision should, however, be made to allow those Member States to accept some or all
of the provisions thereof,


RECOGNISING that, as a consequence, it is necessary to make use of the provisions of the
Treaty on European Union and of the Treaty establishing the European Community
concerning closer cooperation between some Member States and that those provisions should
only be used as a last resort,


TAKING INTO ACCOUNT the need to maintain a special relationship with the Republic of
Iceland and the Kingdom of Norway, both States having confirmed their intention to become
bound by the provisions mentioned above, on the basis of the Agreement signed in
Luxembourg on 19 December 1996,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and to the Treaty establishing the European Community,
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Article 1


The Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the
Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the
Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the
Portuguese Republic, the Republic of Finland and the Kingdom of Sweden, signatories to the
Schengen agreements, are authorised to establish closer cooperation among themselves within
the scope of those agreements and related provisions, as they are listed in the Annex to this
Protocol, hereinafter referred to as the ‘Schengen acquis’. This cooperation shall be conducted
within the institutional and legal framework of the European Union and with respect for the
relevant provisions of the Treaty on European Union and of the Treaty establishing the
European Community.


Article 2


1.Ú From the date of entry into force of the Treaty of Amsterdam, the Schengen acquis,
including the decisions of the Executive Committee established by the Schengen agreements
which have been adopted before this date, shall immediately apply to the thirteen Member
States referred to in Article 1, without prejudice to the provisions of paragraph 2 of this
Article. From the same date, the Council will substitute itself for the said Executive
Committee.


The Council, acting by the unanimity of its Members referred to in Article 1, shall take any
measure necessary for the implementation of this paragraph. The Council, acting unani-
mously, shall determine, in conformity with the relevant provisions of the Treaties, the legal
basis for each of the provisions or decisions which constitute the Schengen acquis.


With regard to such provisions and decisions and in accordance with that determination, the
Court of Justice of the European Communities shall exercise the powers conferred upon it by
the relevant applicable provisions of the Treaties. In any event, the Court of Justice shall have
no jurisdiction on measures or decisions relating to the maintenance of law and order and the
safeguarding of internal security.


As long as the measures referred to above have not been taken and without prejudice to
Article 5(2), the provisions or decisions which constitute the Schengen acquis shall be regarded
as acts based on Title VI of the Treaty on European Union.


2.Ú The provisions of paragraph 1 shall apply to the Member States which have signed
accession protocols to the Schengen agreements, from the dates decided by the Council,
acting with the unanimity of its Members mentioned in Article 1, unless the conditions for the
accession of any of those States to the Schengen acquis are met before the date of the entry
into force of the Treaty of Amsterdam.


Article 3


Following the determination referred to in Article 2(1), second subparagraph, Denmark shall
maintain the same rights and obligations in relation to the other signatories to the Schengen
agreements, as before the said determination with regard to those parts of the Schengen acquis
that are determined to have a legal basis in Title IIIa of the Treaty establishing the European
Community.
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With regard to those parts of the Schengen acquis that are determined to have legal base in
Title VI of the Treaty on European Union, Denmark shall continue to have the same rights
and obligations as the other signatories to the Schengen agreements.


Article 4


Ireland and the United Kingdom of Great Britain and Northern Ireland, which are not bound
by the Schengen acquis, may at any time request to take part in some or all of the provisions
of this acquis.


The Council shall decide on the request with the unanimity of its members referred to in
Article 1 and of the representative of the Government of the State concerned.


Article 5


1.Ú Proposals and initiatives to build upon the Schengen acquis shall be subject to the
relevant provisions of the Treaties.


In this context, where either Ireland or the United Kingdom or both have not notified the
President of the Council in writing within a reasonable period that they wish to take part, the
authorisation referred to in Article 5a of the Treaty establishing the European Community or
Article K.12 of the Treaty on European Union shall be deemed to have been granted to the
Members States referred to in Article 1 and to Ireland or the United Kingdom where either of
them wishes to take part in the areas of cooperation in question.


2. Ú The relevant provisions of the Treaties referred to in the first subparagraph of para-
graph 1 shall apply even if the Council has not adopted the measures referred to in Arti-
cle 2(1), second subparagraph.


Article 6


The Republic of Iceland and the Kingdom of Norway shall be associated with the implemen-
tation of the Schengen acquis and its further development on the basis of the Agreement
signed in Luxembourg on 19 December 1996. Appropriate procedures shall be agreed to that
effect in an Agreement to be concluded with those States by the Council, acting by the
unanimity of its Members mentioned in Article 1. Such Agreement shall include provisions on
the contribution of Iceland and Norway to any financial consequences resulting from the
implementation of this Protocol.


A separate Agreement shall be concluded with Iceland and Norway by the Council, acting
unanimously, for the establishment of rights and obligations between Ireland and the United
Kingdom of Great Britain and Northern Ireland on the one hand, and Iceland and Norway
on the other, in domains of the Schengen acquis which apply to these States.
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Article 7


The Council shall, acting by a qualified majority, adopt the detailed arrangements for the
integration of the Schengen Secretariat into the General Secretariat of the Council.


Article 8


For the purposes of the negotiations for the admission of new Member States into the
European Union, the Schengen acquis and further measures taken by the institutions within its
scope shall be regarded as an acquis which must be accepted in full by all States candidates for
admission.


ANNEX


SCHENGEN ACQUIS


1. The Agreement, signed in Schengen on 14 June 1985, between the Governments of the States of the
Benelux Economic Union, the Federal Republic of Germany and the French Republic on the
gradual abolition of checks at their common borders.


2. The Convention, signed in Schengen on 19 June 1990, between the Kingdom of Belgium, the
Federal Republic of Germany, the French Republic, the Grand Duchy of Luxembourg and the
Kingdom of the Netherlands, implementing the Agreement on the gradual abolition of checks at
their common borders, signed in Schengen on 14 June 1985, with related Final Act and common
declarations.


3. The Accession Protocols and Agreements to the 1985 Agreement and the 1990 Implementation
Convention with Italy (signed in Paris on 27 November 1990), Spain and Portugal (signed in Bonn
on 25 June 1991), Greece (signed in Madrid on 6 November 1992), Austria (signed in Brussels on
28 April 1995) and Denmark, Finland and Sweden (signed in Luxembourg on 19 December 1996),
with related Final Acts and declarations.


4. Decisions and declarations adopted by the Executive Committee established by the 1990 Implemen-
tation Convention, as well as acts adopted for the implementation of the Convention by the organs
upon which the Executive Committee has conferred decision making powers.
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Protocol on the application of certain aspects of Article 7a of the Treaty establishing the
European Community to the United Kingdom and to Ireland


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain questions relating to the United Kingdom and Ireland,


HAVING REGARD to the existence for many years of special travel arrangements between the
United Kingdom and Ireland,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty estab-
lishing the European Community and to the Treaty on European Union,


Article 1


The United Kingdom shall be entitled, notwithstanding Article 7a of the Treaty establishing
the European Community, any other provision of that Treaty or of the Treaty on European
Union, any measure adopted under those Treaties, or any international agreement concluded
by the Community or by the Community and its Member States with one or more third
States, to exercise at its frontiers with other Member States such controls on persons seeking
to enter the United Kingdom as it may consider necessary for the purpose:


(a)Ùof verifying the right to enter the United Kingdom of citizens of States which are
Contracting Parties to the Agreement on the European Economic Area and of their
dependants exercising rights conferred by Community law, as well as citizens of other
States on whom such rights have been conferred by an agreement by which the United
Kingdom is bound; and


(b) of determining whether or not to grant other persons permission to enter the United
Kingdom.


Nothing in Article 7a of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted
under them shall prejudice the right of the United Kingdom to adopt or exercise any such
controls. References to the United Kingdom in this Article shall include territories for whose
external relations the United Kingdom is responsible.


Article 2


The United Kingdom and Ireland may continue to make arrangements between themselves
relating to the movement of persons between their territories (‘the Common Travel Area’),
while fully respecting the rights of persons referred to in Article 1, first paragraph, point (a) of
this Protocol. Accordingly, as long as they maintain such arrangements, the provisions of
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Article 1 of this Protocol shall apply to Ireland under the same terms and conditions as for the
United Kingdom. Nothing in Article 7a of the Treaty establishing the European Community,
in any other provision of that Treaty or of the Treaty on European Union or in any measure
adopted under them, shall affect any such arrangements.


Article 3


The other Member States shall be entitled to exercise at their frontiers or at any point of entry
into their territory such controls on persons seeking to enter their territory from the United
Kingdom or any territories whose external relations are under its responsibility for the same
purposes stated in Article 1 of this Protocol, or from Ireland as long as the provisions of
Article 1 of this Protocol apply to Ireland.


Nothing in Article 7a of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted
under them shall prejudice the right of the other Member States to adopt or exercise any such
controls.
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Protocol on the position of the United Kingdom and Ireland


THE HIGH CONTRACTING PARTIES,


DESIRING to settle certain questions relating to the United Kingdom and Ireland,


HAVING REGARD to the Protocol on the application of certain aspects of Article 7a of the
Treaty establishing the European Community to the United Kingdom and to Ireland,


HAVE AGREED UPON the following provisions which shall be annexed to the Treaty estab-
lishing the European Community and to the Treaty on European Union,


Article 1


Subject to Article 3, the United Kingdom and Ireland shall not take part in the adoption by
the Council of proposed measures pursuant to Title IIIa of the Treaty establishing the
European Community. By way of derogation from Article 148(2) of the Treaty establishing
the European Community, a qualified majority shall be defined as the same proportion of the
weighted votes of the members of the Council concerned as laid down in the said
Article 148(2). The unanimity of the members of the Council, with the exception of the
representatives of the governments of the United Kingdom and Ireland, shall be necessary for
decisions of the Council which must be adopted unanimously.


Article 2


In consequence of Article 1 and subject to Articles 3, 4 and 6, none of the provisions of
Title IIIa of the Treaty establishing the European Community, no measure adopted pursuant
to that Title, no provision of any international agreement concluded by the Community
pursuant to that Title, and no decision of the Court of Justice interpreting any such provision
or measure shall be binding upon or applicable in the United Kingdom or Ireland; and no
such provision, measure or decision shall in any way affect the competences, rights and obli-
gations of those States; and no such provision, measure or decision shall in any way affect the
acquis communautaire nor form part of Community law as they apply to the United Kingdom
or Ireland.


Article 3


1.Ú The United Kingdom or Ireland may notify the President of the Council in writing,
within three months after a proposal or initiative has been presented to the Council pursuant
to Title IIIa of the Treaty establishing the European Community, that it wishes to take part in
the adoption and application of any such proposed measure, whereupon that State shall be
entitled to do so. By way of derogation from Article 148(2) of the Treaty establishing the
European Community, a qualified majority shall be defined as the same proportion of the
weighted votes of the members of the Council concerned as laid down in the said
Article 148(2).
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The unanimity of the members of the Council, with the exception of a member which has not
made such a notification, shall be necessary for decisions of the Council which must be
adopted unanimously. A measure adopted under this paragraph shall be binding upon all
Member States which took part in its adoption.


2.Ú If after a reasonable period of time a measure referred to in paragraph 1 cannot be
adopted with the United Kingdom or Ireland taking part, the Council may adopt such
measure in accordance with Article 1 without the participation of the United Kingdom or
Ireland. In that case Article 2 applies.


Article 4


The United Kingdom or Ireland may at any time after the adoption of a measure by the
Council pursuant to Title IIIa of the Treaty establishing the European Community notify its
intention to the Council and to the Commission that it wishes to accept that measure. In that
case, the procedure provided for in Article 5a(3) of the Treaty establishing the European
Community shall apply mutatis mutandis.


Article 5


A Member State which is not bound by a measure adopted pursuant to Title IIIa of the Treaty
establishing the European Community shall bear no financial consequences of that measure
other than administrative costs entailed for the institutions.


Article 6


Where, in cases referred to in this Protocol, the United Kingdom or Ireland is bound by a
measure adopted by the Council pursuant to Title IIIa of the Treaty establishing the European
Community, the relevant provisions of that Treaty, including Article 73p, shall apply to that
State in relation to that measure.


Article 7


Articles 3 and 4 shall be without prejudice to the Protocol integrating the Schengen acquis into
the framework of the European Union.


Article 8


Ireland may notify the President of the Council in writing that it no longer wishes to be
covered by the terms of this Protocol. In that case, the normal treaty provisions will apply to
Ireland.
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Protocol on the position of Denmark


THE HIGH CONTRACTING PARTIES,


RECALLING the Decision of the Heads of State or Government, meeting within the European
Council at Edinburgh on 12 December 1992, concerning certain problems raised by Denmark
on the Treaty on European Union,


HAVING NOTED the position of Denmark with regard to Citizenship, Economic and
Monetary Union, Defence Policy and Justice and Home Affairs as laid down in the
Edinburgh Decision,


BEARING IN MIND Article 3 of the Protocol integrating the Schengen acquis into the
framework of the European Union,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty estab-
lishing the European Community and to the Treaty on European Union,


PART I


Article 1


Denmark shall not take part in the adoption by the Council of proposed measures pursuant to
Title IIIa of the Treaty establishing the European Community. By way of derogation from
Article 148(2) of the Treaty establishing the European Community, a qualified majority shall
be defined as the same proportion of the weighted votes of the members of the Council
concerned as laid down in the said Article 148(2). The unanimity of the members of the
Council, with the exception of the representative of the government of Denmark, shall be
necessary for the decisions of the Council which must be adopted unanimously.


Article 2


None of the provisions of Title IIIa of the Treaty establishing the European Community, no
measure adopted pursuant to that Title, no provision of any international agreement
concluded by the Community pursuant to that Title, and no decision of the Court of Justice
interpreting any such provision or measure shall be binding upon or applicable in Denmark;
and no such provision, measure or decision shall in any way affect the competences, rights and
obligations of Denmark; and no such provision, measure or decision shall in any way affect
the acquis communautaire nor form part of Community law as they apply to Denmark.


Article 3


Denmark shall bear no financial consequences of measures referred to in Article 1, other than
administrative costs entailed for the institutions.
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Article 4


Articles 1, 2 and 3 shall not apply to measures determining the third countries whose nationals
must be in possession of a visa when crossing the external borders of the Member States, or
measures relating to a uniform format for visas.


Article 5


1.Ú Denmark shall decide within a period of 6 months after the Council has decided on a
proposal or initiative to build upon the Schengen acquis under the provisions of Title IIIa of
the Treaty establishing the European Community, whether it will implement this decision in its
national law. If it decides to do so, this decision will create an obligation under international
law between Denmark and the other Member States referred to in Article 1 of the Protocol
integrating the Schengen acquis into the framework of the European Union as well as Ireland
or the United Kingdom if those Member States take part in the areas of cooperation in
question.


2.Ú If Denmark decides not to implement a decision of the Council as referred to in
paragraph 1, the Member States referred to in Article 1 of the Protocol integrating the
Schengen acquis into the framework of the European Union will consider appropriate
measures to be taken.


PART II


Article 6


With regard to measures adopted by the Council in the field of Articles J.3(1) and J.7 of the
Treaty on European Union, Denmark does not participate in the elaboration and the
implementation of decisions and actions of the Union which have defence implications, but
will not prevent the development of closer cooperation between Member States in this area.
Therefore Denmark shall not participate in their adoption. Denmark shall not be obliged to
contribute to the financing of operational expenditure arising from such measures.


PART III


Article 7


At any time Denmark may, in accordance with its constitutional requirements, inform the
other Member States that it no longer wishes to avail itself of all or part of this Protocol. In
that event, Denmark will apply in full all relevant measures then in force taken within the
framework of the European Union.
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C. PROTOCOLS ANNEXED TO THE TREATY ESTABLISHING THE EUROPEAN
COMMUNITY


Protocol on asylum for nationals of Member States of the European Union


THE HIGH CONTRACTING PARTIES,


WHEREAS pursuant to the provisions of Article F(2) of the Treaty on European Union the
Union shall respect fundamental rights as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November
1950;


WHEREAS the Court of Justice of the European Communities has jurisdiction to ensure that
in the interpretation and application of Article F(2) of the Treaty on European Union the law
is observed by the European Community;


WHEREAS pursuant to Article O of the Treaty on European Union any European State, when
applying to become a Member of the Union, must respect the principles set out in Article F(1)
of the Treaty on European Union;


BEARING IN MIND that Article 236 of the Treaty establishing the European Community
establishes a mechanism for the suspension of certain rights in the event of a serious and
persistent breach by a Member State of those principles;


RECALLING that each national of a Member State, as a citizen of the Union, enjoys a special
status and protection which shall be guaranteed by the Member States in accordance with the
provisions of Part Two of the Treaty establishing the European Community;


BEARING IN MIND that the Treaty establishing the European Community establishes an area
without internal frontiers and grants every citizen of the Union the right to move and reside
freely within the territory of the Member States;


RECALLING that the question of extradition of nationals of Member States of the Union is
addressed in the European Convention on Extradition of 13 December 1957 and the
Convention of 27 September 1996 drawn up on the basis of Article K.3 of the Treaty on
European Union relating to extradition between the Member States of the European Union;


WISHING to prevent the institution of asylum being resorted to for purposes alien to those for
which it is intended;


WHEREAS this Protocol respects the finality and the objectives of the Geneva Convention of
28 July 1951 relating to the status of refugees;
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HAVE AGREED UPON the following provisions which shall be annexed to the Treaty estab-
lishing the European Community,


Sole Article


Given the level of protection of fundamental rights and freedoms by the Member States of the
European Union, Member States shall be regarded as constituting safe countries of origin in
respect of each other for all legal and practical purposes in relation to asylum matters.
Accordingly, any application for asylum made by a national of a Member State may be taken
into consideration or declared admissible for processing by another Member State only in the
following cases:


(a) if the Member State of which the applicant is a national proceeds after the entry into
force of the Treaty of Amsterdam, availing itself of the provisions of Article 15 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, to take
measures derogating in its territory from its obligations under that Convention;


(b) if the procedure referred to in Article F.1(1) of the Treaty on European Union has been
initiated and until the Council takes a decision in respect thereof;


(c) if the Council, acting on the basis of Article F.1(1) of the Treaty on European Union, has
determined, in respect of the Member State which the applicant is a national, the existence
of a serious and persistent breach by that Member State of principles mentioned in
Article F(1);


(d)Ùif a Member State should so decide unilaterally in respect of the application of a national
of another Member State; in that case the Council shall be immediately informed; the
application shall be dealt with on the basis of the presumption that it is manifestly
unfounded without affecting in any way, whatever the cases may be, the decision-making
power of the Member State.
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Protocol on the application of the principles of subsidiarity and proportionality


THE HIGH CONTRACTING PARTIES,


DETERMINED to establish the conditions for the application of the principles of subsidiarity
and proportionality enshrined in Article 3b of the Treaty establishing the European
Community with a view to defining more precisely the criteria for applying them and to
ensure their strict observance and consistent implementation by all institutions;


WISHING to ensure that decisions are taken as closely as possible to the citizens of the Union;


TAKING ACCOUNT of the Interinstitutional Agreement of 25 October 1993 between the
European Parliament, the Council and the Commission on procedures for implementing the
principle of subsidiarity;


HAVE CONFIRMED that the conclusions of the Birmingham European Council on
16 October 1992 and the overall approach to the application of the subsidiarity principle
agreed by the European Council meeting in Edinburgh on 11-12 December 1992 will continue
to guide the action of the Union’s institutions as well as the development of the application of
the principle of subsidiarity, and, for this purpose,


HAVE AGREED UPON the following provisions which shall be annexed to the Treaty estab-
lishing the European Community:


(1) In exercising the powers conferred on it, each institution shall ensure that the principle of
subsidiarity is complied with. It shall also ensure compliance with the principle of propor-
tionality, according to which any action by the Community shall not go beyond what is
necessary to achieve the objectives of the Treaty.


(2) The application of the principles of subsidiarity and proportionality shall respect the
general provisions and the objectives of the Treaty, particularly as regards the main-
taining in full of the acquis communautaire and the institutional balance; it shall not affect
the principles developed by the Court of Justice regarding the relationship between
national and Community law, and it should take into account Article F(4) of the Treaty
on European Union, according to which ‘the Union shall provide itself with the means
necessary to attain its objectives and carry through its policies’.


(3) The principle of subsidiarity does not call into question the powers conferred on the
European Community by the Treaty, as interpreted by the Court of Justice. The criteria
referred to in the second paragraph of Article 3b of the Treaty shall relate to areas for
which the Community does not have exclusive competence. The principle of subsidiarity
provides a guide as to how those powers are to be exercised at the Community level.
Subsidiarity is a dynamic concept and should be applied in the light of the objectives set
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out in the Treaty. It allows Community action within the limits of its powers to be
expanded where circumstances so require, and conversely, to be restricted or discon-
tinued where it is no longer justified.


(4) For any proposed Community legislation, the reasons on which it is based shall be stated
with a view to justifying its compliance with the principles of subsidiarity and propor-
tionality; the reasons for concluding that a Community objective can be better achieved
by the Community must be substantiated by qualitative or, wherever possible, quanti-
tative indicators.


(5) For Community action to be justified, both aspects of the subsidiarity principle shall be
met: the objectives of the proposed action cannot be sufficiently achieved by Member
States’ action in the framework of their national constitutional system and can therefore
be better achieved by action on the part of the Community.


The following guidelines should be used in examining whether the abovementioned
condition is fulfilled:


—Ùthe issue under consideration has transnational aspects which cannot be satisfactorily
regulated by action by Member States;


—Ùactions by Member States alone or lack of Community action would conflict with the
requirements of the Treaty (such as the need to correct distortion of competition or
avoid disguised restrictions on trade or strengthen economic and social cohesion) or
would otherwise significantly damage Member States’ interests;


—Ùaction at Community level would produce clear benefits by reason of its scale or
effects compared with action at the level of the Member States.


(6) The form of Community action shall be as simple as possible, consistent with satisfactory
achievement of the objective of the measure and the need for effective enforcement. The
Community shall legislate only to the extent necessary. Other things being equal,
directives should be preferred to regulations and framework directives to detailed
measures. Directives as provided for in Article 189 of the Treaty, while binding upon
each Member State to which they are addressed as to the result to be achieved, shall
leave to the national authorities the choice of form and methods.


(7) Regarding the nature and the extent of Community action, Community measures should
leave as much scope for national decision as possible, consistent with securing the aim of
the measure and observing the requirements of the Treaty. While respecting Community
law, care should be taken to respect well established national arrangements and the
organisation and working of Member States’ legal systems. Where appropriate and
subject to the need for proper enforcement, Community measures should provide
Member States with alternative ways to achieve the objectives of the measures.
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(8) Where the application of the principle of subsidiarity leads to no action being taken by
the Community, Member States are required in their action to comply with the general
rules laid down in Article 5 of the Treaty, by taking all appropriate measures to ensure
fulfilment of their obligations under the Treaty and by abstaining from any measure
which could jeopardise the attainment of the objectives of the Treaty.


(9) Without prejudice to its right of initiative, the Commission should:


—Ùexcept in cases of particular urgency or confidentiality, consult widely before
proposing legislation and, wherever appropriate, publish consultation documents;


—Ùjustify the relevance of its proposals with regard to the principle of subsidiarity;
whenever necessary, the explanatory memorandum accompanying a proposal will
give details in this respect. The financing of Community action in whole or in part
from the Community budget shall require an explanation;


—Ùtake duly into account the need for any burden, whether financial or administrative,
falling upon the Community, national governments, local authorities, economic
operators and citizens, to be minimised and proportionate to the objective to be
achieved;


—Ùsubmit an annual report to the European Council, the European Parliament and the
Council on the application of Article 3b of the Treaty. This annual report shall also
be sent to the Committee of the Regions and to the Economic and Social Committee.


(10) The European Council shall take account of the Commission report referred to in the
fourth indent of point 9 within the report on the progress achieved by the Union which it
is required to submit to the European Parliament in accordance with Article D of the
Treaty on European Union.


(11) While fully observing the procedures applicable, the European Parliament and the
Council shall, as an integral part of the overall examination of Commission proposals,
consider their consistency with Article 3b of the Treaty. This concerns the original
Commission proposal as well as amendments which the European Parliament and the
Council envisage making to the proposal.


(12) In the course of the procedures referred to in Articles 189b and 189c of the Treaty, the
European Parliament shall be informed of the Council’s position on the application of
Article 3b of the Treaty, by way of a statement of the reasons which led the Council to
adopt its common position. The Council shall inform the European Parliament of the
reasons on the basis of which all or part of a Commission proposal is deemed to be
inconsistent with Article 3b of the Treaty.


(13) Compliance with the principle of subsidiarity shall be reviewed in accordance with the
rules laid down by the Treaty.
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Protocol on external relations of the Member States with regard to the crossing of external
borders


THE HIGH CONTRACTING PARTIES,


TAKING INTO ACCOUNT the need of the Member States to ensure effective controls at their
external borders, in cooperation with third countries where appropriate,


HAVE AGREED UPON the following provision, which shall be annexed to the Treaty estab-
lishing the European Community,


The provisions on the measures on the crossing of external borders included in
Article 73j(2)(a) of Title IIIa of the Treaty shall be without prejudice to the competence of
Member States to negotiate or conclude agreements with third countries as long as they
respect Community law and other relevant international agreements.
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Protocol on the system of public broadcasting in the Member States


THE HIGH CONTRACTING PARTIES,


CONSIDERING that the system of public broadcasting in the Member States is directly related
to the democratic, social and cultural needs of each society and to the need to preserve media
pluralism,


HAVE AGREED UPON the following interpretative provisions, which shall be annexed to the
Treaty establishing the European Community,


The provisions of the Treaty establishing the European Community shall be without prejudice
to the competence of Member States to provide for the funding of public service broadcasting
insofar as such funding is granted to broadcasting organisations for the fulfilment of the
public service remit as conferred, defined and organised by each Member State, and insofar as
such funding does not affect trading conditions and competition in the Community to an
extent which would be contrary to the common interest, while the realisation of the remit of
that public service shall be taken into account.
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Protocol on protection and welfare of animals


THE HIGH CONTRACTING PARTIES,


DESIRING to ensure improved protection and respect for the welfare of animals as sentient
beings,


HAVE AGREED UPON the following provision which shall be annexed to the Treaty estab-
lishing the European Community,


In formulating and implementing the Community’s agriculture, transport, internal market and
research policies, the Community and the Member States shall pay full regard to the welfare
requirements of animals, while respecting the legislative or administrative provisions and
customs of the Member States relating in particular to religious rites, cultural traditions and
regional heritage.
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D. PROTOCOLS ANNEXED TO THE TREATY ON EUROPEAN UNION AND THE
TREATIES ESTABLISHING THE EUROPEAN COMMUNITY, THE EUROPEAN COAL AND


STEEL COMMUNITY AND THE EUROPEAN ATOMIC ENERGY COMMUNITY


Protocol on the institutions with the prospect of enlargement of the European Union


THE HIGH CONTRACTING PARTIES,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and to the Treaties establishing the European Communities,


Article 1


At the date of entry into force of the first enlargement of the Union, notwithstanding Arti-
cle 157(1) of the Treaty establishing the European Community, Article 9(1) of the Treaty
establishing the European Coal and Steel Community and Article 126(1) of the Treaty estab-
lishing the European Atomic Energy Community, the Commission shall comprise one national
of each of the Member States, provided that, by that date, the weighting of the votes in the
Council has been modified, whether by re-weighting of the votes or by dual majority, in a
manner acceptable to all Member States, taking into account all relevant elements, notably
compensating those Member States which give up the possibility of nominating a second
member of the Commission.


Article 2


At least one year before the membership of the European Union exceeds twenty, a conference
of representatives of the governments of the Member States shall be convened in order to
carry out a comprehensive review of the provisions of the Treaties on the composition and
functioning of the institutions.
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Protocol on the location of the seats of the institutions and of certain bodies and departments
of the European Communities and of Europol


THE REPRESENTATIVES OF THE GOVERNMENTS OF THE MEMBER STATES,


HAVING REGARD to Article 216 of the Treaty establishing the European Community,
Article 77 of the Treaty establishing the European Coal and Steel Community and Article 189
of the Treaty establishing the European Atomic Energy Community,


HAVING REGARD to the Treaty on European Union,


RECALLING AND CONFIRMING the Decision of 8 April 1965, and without prejudice to the
decisions concerning the seat of future institutions, bodies and departments,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and the Treaties establishing the European Communities,


Sole Article


(a)ÙThe European Parliament shall have its seat in Strasbourg where the 12 periods of
monthly plenary sessions, including the budget session, shall be held. The periods of
additional plenary sessions shall be held in Brussels. The committees of the European
Parliament shall meet in Brussels. The General Secretariat of the European Parliament and
its departments shall remain in Luxembourg.


(b) The Council shall have its seat in Brussels. During the months of April, June and October,
the Council shall hold its meetings in Luxembourg.


(c) The Commission shall have its seat in Brussels. The departments listed in Articles 7, 8 and
9 of the Decision of 8 April 1965 shall be established in Luxembourg.


(d) The Court of Justice and the Court of First Instance shall have their seats in Luxembourg.


(e) The Court of Auditors shall have its seat in Luxembourg.


(f) The Economic and Social Committee shall have its seat in Brussels.


(g) The Committee of the Regions shall have its seat in Brussels.


(h) The European Investment Bank shall have its seat in Luxembourg.


(i) The European Monetary Institute and the European Central Bank shall have their seat in
Frankfurt.


(j) The European Police Office (Europol) shall have its seat in The Hague.
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Protocol on the role of national parliaments in the European Union


THE HIGH CONTRACTING PARTIES,


RECALLING that scrutiny by individual national parliaments of their own government in
relation to the activities of the Union is a matter for the particular constitutional organisation
and practice of each Member State,


DESIRING, however, to encourage greater involvement of national parliaments in the
activities of the European Union and to enhance their ability to express their views on matters
which may be of particular interest to them,


HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and the Treaties establishing the European Communities,


I. INFORMATION FOR NATIONAL PARLIAMENTS OF MEMBER STATES


1. All Commission consultation documents (green and white papers and communications)
shall be promptly forwarded to national parliaments of the Member States.


2. Commission proposals for legislation as defined by the Council in accordance with Article
151(3) of the Treaty establishing the European Community, shall be made available in
good time so that the government of each Member State may ensure that its own national
parliament receives them as appropriate.


3. A six-week period shall elapse between a legislative proposal or a proposal for a measure to
be adopted under Title VI of the Treaty on European Union being made available in all
languages to the European Parliament and the Council by the Commission and the date
when it is placed on a Council agenda for decision either for the adoption of an act or for
adoption of a common position pursuant to Article 189b or 189c of the Treaty establishing
the European Community, subject to exceptions on grounds of urgency, the reasons for
which shall be stated in the act or common position.


II. THE CONFERENCE OF EUROPEAN AFFAIRS COMMITTEES


4. The Conference of European Affairs Committees, hereinafter referred to as COSAC,
established in Paris on 16-17 November 1989, may make any contribution it deems appro-
priate for the attention of the institutions of the European Union, in particular on the basis
of draft legal texts which representatives of governments of the Member States may decide
by common accord to forward to it, in view of the nature of their subject matter.
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5. COSAC may examine any legislative proposal or initiative in relation to the establishment
of an area of freedom, security and justice which might have a direct bearing on the rights
and freedoms of individuals. The European Parliament, the Council and the Commission
shall be informed of any contribution made by COSAC under this point.


6. COSAC may address to the European Parliament, the Council and the Commission any
contribution which it deems appropriate on the legislative activities of the Union, notably in
relation to the application of the principle of subsidiarity, the area of freedom, security and
justice as well as questions regarding fundamental rights.


7. Contributions made by COSAC shall in no way bind national parliaments or prejudge their
position.
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FINAL ACT


The CONFERENCE OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE
MEMBER STATES convened in Turin on the twenty-ninth day of March in the year nineteen
hundred and ninety-six to adopt by common accord the amendments to be made to the Treaty
on European Union, the Treaties establishing respectively the European Community, the
European Coal and Steel Community and the European Atomic Energy Community and
certain related Acts has adopted the following texts:


I. The Treaty of Amsterdam amending the Treaty on European Union, the Treaties
establishing the European Communities and certain related Acts


II. Protocols


A.ÙProtocol annexed to the Treaty on European Union:


1.ÙProtocol on Article J.7 of the Treaty on European Union


B. Protocols annexed to the Treaty on European Union and to the Treaty establishing the
European Community:


2.ÙProtocol integrating the Schengen acquis into the framework of the European Union


3.ÙProtocol on the application of certain aspects of Article 7a of the Treaty establishing
the European Community to the United Kingdom and to Ireland


4.ÙProtocol on the position of the United Kingdom and Ireland


5.ÙProtocol on the position of Denmark


C. Protocols annexed to the Treaty establishing the European Community:


6.ÙProtocol on asylum for nationals of Member States of the European Union


7.ÙProtocol on the application of the principles of subsidiarity and proportionality


8.ÙProtocol on external relations of the Member States with regard to the crossing of
external borders


9.ÙProtocol on the system of public broadcasting in the Member States


10.ÙProtocol on protection and welfare of animals
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D. Protocols annexed to the Treaty on European Union and to the Treaties establishing the
European Community, the European Coal and Steel Community and the European
Atomic Energy Community


11.ÙProtocol on the institutions with the prospect of enlargement of the European Union


12.ÙProtocol on the location of the seats of the institutions and of certain bodies and
departments of the European Communities and of Europol


13.ÙProtocol on the role of national parliaments in the European Union


III. Declarations


The Conference adopted the following declarations annexed to this Final Act:


1.ÙDeclaration on the abolition of the death penalty


2.ÙDeclaration on enhanced cooperation between the European Union and the Western
European Union


3.ÙDeclaration relating to Western European Union


4.ÙDeclaration on Articles J.14 and K.10 of the Treaty on European Union


5.ÙDeclaration on Article J.15 of the Treaty on European Union


6.ÙDeclaration on the establishment of a policy planning and early warning unit


7.ÙDeclaration on Article K.2 of the Treaty on European Union


8.ÙDeclaration on Article K.3(e) of the Treaty on European Union


9.ÙDeclaration on Article K.6(2) of the Treaty on European Union


10.ÙDeclaration on Article K.7 of the Treaty on European Union


11.ÙDeclaration on the status of churches and non-confessional organisations


12.ÙDeclaration on environmental impact assessments


13.ÙDeclaration on Article 7d of the Treaty establishing the European Community


14.ÙDeclaration on the repeal of Article 44 of the Treaty establishing the European
Community
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15.ÙDeclaration on the preservation of the level of protection and security provided by the
Schengen acquis


16.ÙDeclaration on Article 73j(2)(b) of the Treaty establishing the European Community


17.ÙDeclaration on Article 73k of the Treaty establishing the European Community


18.ÙDeclaration on Article 73k(3)(a) of the Treaty establishing the European Community


19.ÙDeclaration on Article 73l(1) of the Treaty establishing the European Community


20.ÙDeclaration on Article 73m of the Treaty establishing the European Community


21.ÙDeclaration on Article 73o of the Treaty establishing the European Community


22.ÙDeclaration regarding persons with a disability


23.ÙDeclaration on incentive measures referred to in Article 109r of the Treaty establishing
the European Community


24.ÙDeclaration on Article 109r of the Treaty establishing the European Community


25.ÙDeclaration on Article 118 of the Treaty establishing the European Community


26.ÙDeclaration on Article 118(2) of the Treaty establishing the European Community


27.ÙDeclaration on Article 118b(2) of the Treaty establishing the European Community


28.ÙDeclaration on Article 119(4) of the Treaty establishing the European Community


29.ÙDeclaration on sport


30.ÙDeclaration on island regions


31.ÙDeclaration relating to the Council Decision of 13 July 1987


32.ÙDeclaration on the organisation and functioning of the Commission


33.ÙDeclaration on Article 188c(3) of the Treaty establishing the European Community


34.ÙDeclaration on respect for time limits under the co-decision procedure


35.ÙDeclaration on Article 191a(1) of the Treaty establishing the European Community
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36.ÙDeclaration on the Overseas Countries and Territories


37.ÙDeclaration on public credit institutions in Germany


38.ÙDeclaration on voluntary service activities


39.ÙDeclaration on the quality of the drafting of Community legislation


40.ÙDeclaration concerning the procedure for concluding international agreements by the
European Coal and Steel Community


41.ÙDeclaration on the provisions relating to transparency, access to documents and the fight
against fraud


42.ÙDeclaration on the consolidation of the Treaties


43.ÙDeclaration relating to the Protocol on the application of the principles of subsidiarity and
proportionality


44.ÙDeclaration on Article 2 of the Protocol integrating the Schengen acquis into the
framework of the European Union


45.ÙDeclaration on Article 4 of the Protocol integrating the Schengen acquis into the
framework of the European Union


46.ÙDeclaration on Article 5 of the Protocol integrating the Schengen acquis into the
framework of the European Union


47.ÙDeclaration on Article 6 of the Protocol integrating the Schengen acquis into the
framework of the European Union


48.ÙDeclaration relating to the Protocol on asylum for nationals of Member States of the
European Union


49.ÙDeclaration relating to subparagraph (d) of the Sole Article of the Protocol on asylum for
nationals of Member States of the European Union


50.ÙDeclaration relating to the Protocol on the institutions with the prospect of enlargement
of the European Union


51.ÙDeclaration on Article 10 of the Treaty of Amsterdam
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The Conference also took note of the following declarations annexed to this Final Act:


1. Declaration by Austria and Luxembourg on credit institutions


2. Declaration by Denmark relating to Article K.14 of the Treaty on European Union


3. Declaration by Germany, Austria and Belgium on subsidiarity


4. Declaration by Ireland on Article 3 of the Protocol on the position of the United Kingdom
and Ireland


5. Declaration by Belgium on the Protocol on asylum for nationals of Member States of the
European Union


6. Declaration by Belgium, France and Italy on the Protocol on the institutions with the
prospect of enlargement of the European Union


7. Declaration by France concerning the situation of the overseas departments in the light of
the Protocol integrating the Schengen acquis into the framework of the European Union


8. Declaration by Greece concerning the Declaration on the status of churches and
non-confessional organisations


Finally, the Conference agreed to attach, for illustrative purposes, to this Final Act the texts of
the Treaty on European Union and the Treaty establishing the European Community, as they
result from the amendments made by the Conference.


Treaty of Amsterdam 119







Hecho en Amsterdam, el dos de octubre de mil novecientos noventa y siete.


Udfærdiget i Amsterdam, den anden oktober nittenhundrede og syvoghalvfems.


Geschehen zu Amsterdam am zweiten Oktober neunzehnhundertsiebenundneunzig.


üEgine sto üAmsterntam, stiw dýo Oktvbròoy toy ~toyw xòlia enniakösia enenþnta eptá.


Done at Amsterdam this second day of October in the year one thousand nine hundred and
ninety-seven.


Fait { Amsterdam, le deux octobre de l’an mil neuf cent quatre-vingt-dix-sept.


Arna dh~anamh in Amstardam ar an dara l` de Dheireadh Fömhair sa bhliain mòle naoi gc~ad
nöcha a seacht.


Fatto ad Amsterdam, addó due ottobre millenovecentonovantasette.


Gedaan te Amsterdam, de tweede oktober negentienhonderd zevenennegentig.


Feito em Amesterd}o, em dois de Outubro de mil novecentos e noventa e sete.


Tehty Amsterdamissa 2 päivänä lokakuuta vuonna tuhatyhdeksänsataayhdeksänkymmentä-
seitsemän.


Utfärdat i Amsterdam den andra oktober år nittonhundranittiosju.
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Pour Sa Majest~ le Roi des Belges


Voor Zijne Majesteit de Koning der Belgen


Für Seine Majestät den König der Belgier


Cette signature engage ~galement la Communaut~ française, la Communaut~ flamande, la Commu-
naut~ germanophone, la R~gion wallonne, la R~gion flamande et la R~gion de Bruxelles-Capitale.


Deze handtekening verbindt eveneens de Vlaamse Gemeenschap, de Franse Gemeenschap, de Duitsta-
lige Gemeenschap, het Vlaamse Gewest, het Waalse Gewest en het Brusselse Hoofdstedelijke Gewest.


Diese Unterschrift bindet zugleich die Deutschsprachige Gemeinschaft, die Flämische Gemeinschaft,
die Französische Gemeinschaft, die Wallonische Region, die Flämische Region und die Region Brüssel-
Hauptstadt.


For Hendes Majestæt Danmarks Dronning


Für den Präsidenten der Bundesrepublik Deutschland
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Gia ton Pröedro thw Ellhnikþw Dhmokratòaw


Por Su Majestad el Rey de Espaýa


Pour le Pr~sident de la R~publique française


Thar ceann an Choimisiúin arna údarú le hAirteagal 14 de Bhunreacht na h^ireann chun
cumhachtaò agus feidhmeanna Uachtar`n na h^ireann a oibriú agus a chomhlòonadh


For the Commission authorised by Article 14 of the Constitution of Ireland to exercise
and perform the powers and functions of the President of Ireland


122 Final Act







Per il Presidente della Repubblica italiana


Pour Son Altesse Royale le Grand-Duc de Luxembourg


Voor Hare Majesteit de Koningin der Nederlanden


Für den Bundespräsidenten der Republik Österreich
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Pelo Presidente da República Portuguesa


Suomen Tasavallan Presidentin puolesta


För Republiken Finlands President


För Hans Majestät Konungen av Sverige


For Her Majesty the Queen of the United Kingdom of Great Britain and Northern Ireland
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DECLARATIONS ADOPTED BY THE CONFERENCE


1. Declaration on the abolition of the death penalty


With reference to Article F(2) of the Treaty on European Union, the Conference recalls that
Protocol No. 6 to the European Convention for the Protection of Human Rights and Funda-
mental Freedoms signed in Rome on 4 November 1950, and which has been signed and
ratified by a large majority of Member States, provides for the abolition of the death penalty.


In this context, the Conference notes the fact that since the signature of the abovementioned
Protocol on 28 April 1983, the death penalty has been abolished in most of the Member States
of the Union and has not been applied in any of them.


2. Declaration on enhanced cooperation between the European Union and the Western
European Union


With a view to enhanced cooperation between the European Union and the Western
European Union, the Conference invites the Council to seek the early adoption of appropriate
arrangements for the security clearance of the personnel of the General Secretariat of the
Council.


3. Declaration relating to Western European Union


The Conference notes the following Declaration, adopted by the Council of Ministers of the
Western European Union on 22 July 1997


‘DECLARATION OF WESTERN EUROPEAN UNION ON THE ROLE OF WESTERN
EUROPEAN UNION AND ITS RELATIONS WITH THE EUROPEAN UNION AND WITH


THE ATLANTIC ALLIANCE


INTRODUCTION


1.ÙThe Western European Union (WEU) Member States agreed at Maastricht in 1991 on the
need to develop a genuine European Security and Defence Identity (ESDI) and to assume
a greater European responsibility for defence matters. In the light of the Treaty of
Amsterdam, they reaffirm the importance of continuing and strengthening these efforts.
WEU is an integral part of the development of the European Union (EU) providing the
Union with access to an operational capability, notably in the context of the Petersberg
tasks and is an essential element of the development of the ESDI within the Atlantic
Alliance in accordance with the Paris Declaration and with the decisions taken by NATO
ministers in Berlin.


2.ÙToday the WEU Council brings together all the Member States of the European Union
and all the European Members of the Atlantic Alliance in accordance with their respective
status. The Council also brings together those States with the Central and Eastern
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European States linked to the European Union by an Association Agreement and that are
applicants for accession to both the European Union and the Atlantic Alliance. WEU is
thus establishing itself as a genuine framework for dialogue and cooperation among
Europeans on wider European security and defence issues.


3.ÙIn this context, WEU takes note of Title V of the Treaty on European Union regarding
the EU’s common foreign and security policy, in particular Articles J.3(1), J.7 and the
Protocol to Article J.7, which read as follows:


Article J.3(1)


‘‘1.Ú The European Council shall define the principles and general guidelines for the common
foreign and security policy, including for matters with defence implications.’’


Article J.7


‘‘1.Ú The common foreign and security policy shall include all questions relating to the
security of the Union, including the progressive framing of a common defence policy, in
accordance with the second subparagraph, which might lead to a common defence, should the
European Council so decide. It shall in that case recommend to the Member States the
adoption of such a decision in accordance with their respective constitutional requirements.


The Western European Union (WEU) is an integral part of the development of the Union
providing the Union with access to an operational capability notably in the context of
paragraph 2. It supports the Union in framing the defence aspects of the common foreign and
security policy as set out in this Article. The Union shall accordingly foster closer institutional
relations with the WEU with a view to the possibility of the integration of the WEU into the
Union, should the European Council so decide. It shall in that case recommend to the Member
States the adoption of such a decision in accordance with their respective constitutional
requirements.


The policy of the Union in accordance with this Article shall not prejudice the specific
character of the security and defence policy of certain Member States and shall respect the
obligations of certain Member States, which see their common defence realised in the North
Atlantic Treaty Organisation (NATO), under the North Atlantic Treaty and be compatible
with the common security and defence policy established within that framework.


The progressive framing of a common defence policy will be supported, as Member States
consider appropriate, by cooperation between them in the field of armaments.


2.Ú Questions referred to in this Article shall include humanitarian and rescue tasks, peace-
keeping tasks and tasks of combat forces in crisis management, including peace making.


3.Ú The Union will avail itself of the WEU to elaborate and implement decisions and
actions of the Union which have defence implications.
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The competence of the European Council to establish guidelines in accordance with Article J.3
shall also obtain in respect of the WEU for those matters for which the Union avails itself of
the WEU.


When the Union avails itself of the WEU to elaborate and implement decisions of the Union
on the tasks referred to in paragraph 2, all Member States of the Union shall be entitled to
participate fully in the tasks in question. The Council, in agreement with the institutions of
the WEU, shall adopt the necessary practical arrangements to allow all Member States
contributing to the tasks in question to participate fully and on an equal footing in planning
and decision-taking in the WEU.


Decisions having defence implications dealt with under this paragraph shall be taken without
prejudice to the policies and obligations referred to in paragraph 1, third subparagraph.


4.Ú The provisions of this Article shall not prevent the development of closer cooperation
between two or more Member States on a bilateral level, in the framework of the WEU and
the Atlantic Alliance, provided such cooperation does not run counter to or impede that
provided for in this Title.


5.Ú With a view to furthering the objectives of this Article, the provisions of this Article will
be reviewed in accordance with Article N.’’


Protocol on Article J.7


‘‘THE HIGH CONTRACTING PARTIES,


BEARING IN MIND the need to implement fully the provisions of Article J.7(1), second
subparagraph, and (3) of the Treaty on European Union,


BEARING IN MIND that the policy of the Union in accordance with Article J.7 shall not
prejudice the specific character of the security and defence policy of certain Member States and
shall respect the obligations of certain Member States, which see their common defence realised
in NATO, under the North Atlantic Treaty and be compatible with the common security and
defence policy established within that framework,


HAVE AGREED UPON the following provision, which is annexed to the Treaty on European
Union,


The European Union shall draw up, together with the Western European Union,
arrangements for enhanced cooperation between them, within a year from the entry into force
of the Treaty of Amsterdam.’’
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A.ÙWEU’s RELATIONS WITH THE EUROPEAN UNION: ACCOMPANYING THE
IMPLEMENTATION OF THE TREATY OF AMSTERDAM


4.ÙIn the ‘‘Declaration on the Role of the Western European Union and its Relations with
the European Union and with the Atlantic Alliance’’ of 10 December 1991, WEU
Member States set as their objective ‘‘to build up WEU in stages as the defence
component of the European Union’’. They today reaffirm this aim as developed by the
Treaty of Amsterdam.


5.ÙWhen the Union avails itself of WEU, WEU will elaborate and implement decisions and
actions of the EU which have defence implications.


In elaborating and implementing decisions and actions of the EU for which the Union
avails itself of WEU, WEU will act consistently with guidelines established by the
European Council.


WEU supports the Union in framing the defence aspects of the European Union Common
Foreign and Security Policy as set out in Article J.7 of the Treaty on European Union.


6.ÙWEU confirms that when the European Union avails itself of WEU to elaborate and
implement decisions of the Union on the tasks referred to in Article J.7(2) of the Treaty
on European Union, all Member States of the Union shall be entitled to participate fully
in the tasks in question in accordance with Article J.7(3) of the Treaty on European
Union.


WEU will develop the role of the Observers in WEU in line with provisions contained in
Article J.7(3) and will adopt the necessary practical arrangements to allow all Member
States of the EU contributing to the tasks undertaken by WEU at the request of the EU
to participate fully and on an equal footing in planning and decision-taking in the WEU.


7.ÙConsistent with the Protocol on Article J.7 of the Treaty on European Union, WEU shall
draw up, together with the European Union, arrangements for enhanced cooperation
between them. In this regard, a range of measures, on some of which work is already at
hand in WEU, can be taken forward now, such as:


—Ùarrangements for improving the coordination of the consultation and decision-making
processes of the respective Organisations, in particular in crisis situations;


—Ùholding of joint meetings of the relevant bodies of the two Organisations;


—Ùharmonisation as much as possible of the sequence of the Presidencies of WEU and
the EU, as well as the administrative rules and practices of the two Organisations;


—Ùclose coordination of the work of the staff of the Secretariat-General of the WEU and
the General Secretariat of the Council of the EU, including through the exchange and
secondment of personnel;
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—Ùarrangements to allow the relevant bodies of the EU, including its Policy Planning and
Early Warning Unit, to draw on the resources of WEU’s Planning Cell, Situation
Centre and Satellite Centre;


—Ùcooperation in the field of armaments, as appropriate, within the framework of the
Western European Armaments Group (WEAG), as the European forum for
armaments cooperation, the EU and WEU in the context of rationalisation of the
European armaments market and the establishment of a European Armaments Agency;


—Ùpractical arrangements for ensuring cooperation with the European Commission
reflecting its role in the CFSP as defined in the revised Treaty on European Union;


—Ùimproved security arrangements with the European Union.


B.ÙRELATIONS BETWEEN WEU AND NATO IN THE FRAMEWORK OF THE DEVEL-
OPMENT OF AN ESDI WITHIN THE ATLANTIC ALLIANCE


8.ÙThe Atlantic Alliance continues to be the basis of collective defence under the North
Atlantic Treaty. It remains the essential forum for consultation among Allies and the
framework in which they agree on policies bearing on their security and defence
commitments under the Washington Treaty. The Alliance has embarked on a process of
adaptation and reform so that it can more effectively carry out the full range of its
missions. This process is aimed at strengthening and renewing the transatlantic part-
nership, including building an ESDI within the Alliance.


9.ÙWEU is an essential element of the development of the European Security and Defence
Identity within the Atlantic Alliance and will accordingly continue its efforts to strengthen
institutional and practical cooperation with NATO.


10.ÙIn addition to its support for the common defence enshrined in Article 5 of the Wash-
ington Treaty and Article V of the modified Brussels Treaty, WEU takes an active role in
conflict prevention and crisis management as provided for in the Petersberg Declaration.
In this context, WEU undertakes to perform its role to the full, respecting the full trans-
parency and complementarity between the two Organisations.


11.ÙWEU affirms that this identity will be grounded on sound military principles and
supported by appropriate military planning and will permit the creation of militarily
coherent and effective forces capable of operating under the political control and strategic
direction of WEU.


12.ÙTo this end, WEU will develop its cooperation with NATO, in particular in the following
fields:


—Ùmechanisms for consultation between WEU and NATO in the context of a crisis;
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—ÙWEU’s active involvement in the NATO defence planning process;


—Ùoperational links between WEU and NATO for the planning, preparation and conduct
of operations using NATO assets and capabilities under the political control and
strategic direction of WEU, including:


—Ùmilitary planning, conducted by NATO in coordination with WEU, and exercises;


—Ùa framework agreement on the transfer, monitoring and return of NATO assets
and capabilities;


—Ùliaison between WEU and NATO in the context of European command
arrangements.


This cooperation will continue to evolve, also taking account of the adaptation of the
Alliance.


C. WEU’s OPERATIONAL ROLE IN THE DEVELOPMENT OF THE ESDI


13.ÙWEU will develop its role as the European politico-military body for crisis management,
by using the assets and capabilities made available by WEU nations on a national or
multinational basis, and having recourse, when appropriate, to NATO’s assets and
capabilities under arrangements being worked out. In this context, WEU will also support
the UN and OSCE in their crisis management tasks.


WEU will contribute, in the framework of Article J.7 of the Treaty on European Union,
to the progressive framing of a common defence policy and carry forward its concrete
implementation through the further development of its own operational role.


14.ÙTo this end, WEU will take forward work in the following fields:


—ÙWEU has developed crisis management mechanisms and procedures which will be
updated as WEU gains experience through exercises and operations. The implemen-
tation of Petersberg missions calls for flexible modes of action geared to the diversity
of crisis situations and making optimum use of the available capabilities including
through recourse to national headquarters, which might be one provided by a
framework nation, or to multinational headquarters answerable to WEU or to NATO
assets and capabilities;


—ÙWEU has already worked out Preliminary Conclusions on the Formulation of a
Common European Defence Policy which is an initial contribution on the objectives,
scope and means of a common European defence policy.
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WEU will continue this work on the basis in particular of the Paris Declaration and
taking account of the relevant elements of the decisions of WEU and NATO summits
and ministerial meetings since Birmingham. It will focus on the following fields:


—Ùdefinition of principles for the use of armed forces of the WEU States for WEU
Petersberg operations in pursuit of common European security interests;


—Ùorganisation of operational means for Petersberg tasks, such as generic and
contingency planning and exercising, preparation and interoperability of forces,
including through participation in the NATO defence planning process, as appro-
priate;


—Ùstrategic mobility on the basis of its current work;


—Ùdefence intelligence, through its Planning Cell, Situation Centre and Satellite
Centre;


—ÙWEU has adopted many measures to strengthen its operational role (Planning Cell,
Situation Centre, Satellite Centre). The improvement of the functioning of the military
components at WEU Headquarters and the establishment, under the Council’s
authority, of a military committee will represent a further enhancement of structures
which are important for the successful preparation and conduct of WEU operations;


—Ùwith the aim of opening participation in all its operations to Associate Members and
Observer States, WEU will also examine the necessary modalities to allow Associate
Members and Observer States to participate fully in accordance with their status in all
operations undertaken by WEU;


—ÙWEU recalls that Associate Members take part on the same basis as full members in
operations to which they contribute, as well as in relevant exercises and planning.
WEU will also examine the question of participation of the Observers as fully as
possible in accordance with their status in planning and decision-taking within WEU
in all operations to which they contribute;


—ÙWEU will, in consultation where appropriate with the relevant bodies, examine the
possibilities for maximum participation in its activities by Associate Members and
Observer States in accordance with their status. It will address in particular activities in
the fields of armaments, space and military studies;


—ÙWEU will examine how to strengthen the Associate Partners’ participation in an
increasing number of activities.’


4. Declaration on Articles J.14 and K.10 of the Treaty on European Union


The provisions of Articles J.14 and K.10 of the Treaty on European Union and any
agreements resulting from them shall not imply any transfer of competence from the Member
States to the European Union.
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5. Declaration on Article J.15 of the Treaty on European Union


The Conference agrees that Member States shall ensure that the Political Committee referred
to in Article J.15 of the Treaty on European Union is able to meet at any time, in the event of
international crises or other urgent matters, at very short notice at Political Director or deputy
level.


6. Declaration on the establishment of a policy planning and early warning unit


The Conference agrees that:


1. A policy planning and early warning unit shall be established in the General Secretariat of
the Council under the responsibility of its Secretary-General, High Representative for the
CFSP. Appropriate cooperation shall be established with the Commission in order to ensure
full coherence with the Union’s external economic and development policies.


2. The tasks of the unit shall include the following:


(a) monitoring and analysing developments in areas relevant to the CFSP;


(b) providing assessments of the Union’s foreign and security policy interests and ident-
ifying areas where the CFSP could focus in future;


(c) providing timely assessments and early warning of events or situations which may have
significant repercussions for the Union’s foreign and security policy, including potential
political crises;


(d)Ùproducing, at the request of either the Council or the Presidency or on its own
initiative, argued policy options papers to be presented under the responsibility of the
Presidency as a contribution to policy formulation in the Council, and which may
contain analyses, recommendations and strategies for the CFSP.


3. The unit shall consist of personnel drawn from the General Secretariat, the Member States,
the Commission and the WEU.


4. Any Member State or the Commission may make suggestions to the unit for work to be
undertaken.


5. Member States and the Commission shall assist the policy planning process by providing, to
the fullest extent possible, relevant information, including confidential information.


7. Declaration on Article K.2 of the Treaty on European Union


Action in the field of police cooperation under Article K.2 of the Treaty on European Union,
including activities of Europol, shall be subject to appropriate judicial review by the competent
national authorities in accordance with rules applicable in each Member State.
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8. Declaration on Article K.3(e) of the Treaty on European Union


The Conference agrees that the provisions of Article K.3(e) of the Treaty on European Union
shall not have the consequence of obliging a Member State whose legal system does not
provide for minimum sentences to adopt them.


9. Declaration on Article K.6(2) of the Treaty on European Union


The Conference agrees that initiatives for measures referred to in Article K.6(2) of the Treaty
on European Union and acts adopted by the Council thereunder shall be published in the
Official Journal of the European Communities, in accordance with the relevant Rules of
Procedure of the Council and the Commission.


10. Declaration on Article K.7 of the Treaty on European Union


The Conference notes that Member States may, when making a declaration pursuant to
Article K.7(2) of the Treaty on European Union, reserve the right to make provisions in their
national law to the effect that, where a question relating to the validity or interpretation of an
act referred to in Article K.7(1) is raised in a case pending before a national court or tribunal
against whose decision there is no judicial remedy under national law, that court or tribunal
will be required to refer the matter to the Court of Justice.


11. Declaration on the status of churches and non-confessional organisations


The European Union respects and does not prejudice the status under national law of
churches and religious associations or communities in the Member States.


The European Union equally respects the status of philosophical and non-confessional
organisations.


12. Declaration on environmental impact assessments


The Conference notes that the Commission undertakes to prepare environmental impact
assessment studies when making proposals which may have significant environmental impli-
cations.


13. Declaration on Article 7d of the Treaty establishing the European Community


The provisions of Article 7d of the Treaty establishing the European Community on public
services shall be implemented with full respect for the jurisprudence of the Court of Justice,
inter alia as regards the principles of equality of treatment, quality and continuity of such
services.


Treaty of Amsterdam 133







14. Declaration on the repeal of Article 44 of the Treaty establishing the European Community


The repeal of Article 44 of the Treaty establishing the European Community, which contains
a reference to a natural preference between Member States in the context of fixing minimum
prices during the transitional period, has no effect on the principle of Community preference
as defined by the case law of the Court of Justice.


15. Declaration on the preservation of the level of protection and security provided by the
Schengen acquis


The Conference agrees that measures to be adopted by the Council, which will have the effect
of replacing provisions on the abolition of checks at common borders contained in the 1990
Schengen Convention, should provide at least the same level of protection and security as
under the aforementioned provisions of the Schengen Convention.


16. Declaration on Article 73j(2)(b) of the Treaty establishing the European Community


The Conference agrees that foreign policy considerations of the Union and the Member States
shall be taken into account in the application of Article 73j(2)(b) of the Treaty establishing the
European Community.


17. Declaration on Article 73k of the Treaty establishing the European Community


Consultations shall be established with the United Nations High Commissioner for Refugees
and other relevant international organisations on matters relating to asylum policy.


18. Declaration on Article 73k(3)(a) of the Treaty establishing the European Community


The Conference agrees that Member States may negotiate and conclude agreements with third
countries in the domains covered by Article 73k(3)(a) of the Treaty establishing the European
Community as long as such agreements respect Community law.


19. Declaration on Article 73l(1) of the Treaty establishing the European Community


The Conference agrees that Member States may take into account foreign policy
considerations when exercising their responsibilities under Article 73l(1) of the Treaty estab-
lishing the European Community.
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20. Declaration on Article 73m of the Treaty establishing the European Community


Measures adopted pursuant to Article 73m of the Treaty establishing the European
Community shall not prevent any Member State from applying its constitutional rules relating
to freedom of the press and freedom of expression in other media.


21. Declaration on Article 73o of the Treaty establishing the European Community


The Conference agrees that the Council will examine the elements of the decision referred to
in Article 73o(2), second indent, of the Treaty establishing the European Community before
the end of the five year period referred to in Article 73o with a view to taking and applying
this decision immediately after the end of that period.


22. Declaration regarding persons with a disability


The Conference agrees that, in drawing up measures under Article 100a of the Treaty estab-
lishing the European Community, the institutions of the Community shall take account of the
needs of persons with a disability.


23. Declaration on incentive measures referred to in Article 109r of the Treaty establishing the
European Community


The Conference agrees that the incentive measures referred to in Article 109r of the Treaty
establishing the European Community should always specify the following:


—Ùthe grounds for taking them based on an objective assessment of their need and the
existence of an added value at Community level;


—Ùtheir duration, which should not exceed five years;


—Ùthe maximum amount for their financing, which should reflect the incentive nature of such
measures.


24. Declaration on Article 109r of the Treaty establishing the European Community


It is understood that any expenditure under Article 109r of the Treaty establishing the
European Community will fall within Heading 3 of the financial perspectives.


25. Declaration on Article 118 of the Treaty establishing the European Community


It is understood that any expenditure under Article 118 of the Treaty establishing the
European Community will fall within Heading 3 of the financial perspectives.
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26. Declaration on Article 118(2) of the Treaty establishing the European Community


The High Contracting Parties note that in the discussions on Article 118(2) of the Treaty
establishing the European Community it was agreed that the Community does not intend, in
laying down minimum requirements for the protection of the safety and health of employees,
to discriminate in a manner unjustified by the circumstances against employees in small and
medium-sized undertakings.


27. Declaration on Article 118b(2) of the Treaty establishing the European Community


The High Contracting Parties declare that the first of the arrangements for application of the
agreements between management and labour at Community level — referred to in
Article 118b(2) of the Treaty establishing the European Community — will consist in
developing, by collective bargaining according to the rules of each Member State, the content
of the agreements, and that consequently this arrangement implies no obligation on the
Member States to apply the agreements directly or to work out rules for their transposition,
nor any obligation to amend national legislation in force to facilitate their implementation.


28. Declaration on Article 119(4) of the Treaty establishing the European Community


When adopting measures referred to in Article 119(4) of the Treaty establishing the European
Community, Member States should, in the first instance, aim at improving the situation of
women in working life.


29. Declaration on sport


The Conference emphasises the social significance of sport, in particular its role in forging
identity and bringing people together. The Conference therefore calls on the bodies of the
European Union to listen to sports associations when important questions affecting sport are
at issue. In this connection, special consideration should be given to the particular charac-
teristics of amateur sport.


30. Declaration on island regions


The Conference recognises that island regions suffer from structural handicaps linked to their
island status, the permanence of which impairs their economic and social development.


The Conference accordingly acknowledges that Community legislation must take account of
these handicaps and that specific measures may be taken, where justified, in favour of these
regions in order to integrate them better into the internal market on fair conditions.
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31. Declaration relating to the Council Decision of 13 July 1987


The Conference calls on the Commission to submit to the Council by the end of 1998 at the
latest a proposal to amend the Council decision of 13 July 1987 laying down the procedures
for the exercise of implementing powers conferred on the Commission.


32. Declaration on the organisation and functioning of the Commission


The Conference notes the Commission’s intention to prepare a reorganization of tasks within
the college in good time for the Commission which will take up office in 2000, in order to
ensure an optimum division between conventional portfolios and specific tasks.


In this context, it considers that the President of the Commission must enjoy broad discretion
in the allocation of tasks within the college, as well as in any reshuffling of those tasks during
a Commission’s term of office.


The Conference also notes the Commission’s intention to undertake in parallel a corre-
sponding reorganisation of its departments. It notes in particular the desirability of bringing
external relations under the responsibility of a Vice-President.


33. Declaration on Article 188c(3) of the Treaty establishing the European Community


The Conference invites the Court of Auditors, the European Investment Bank and the
Commission to maintain in force the present Tripartite Agreement. If a succeeding or
amending text is required by any party, they shall endeavour to reach agreement on such a
text having regard to their respective interests.


34. Declaration on respect for time limits under the co-decision procedure


The Conference calls on the European Parliament, the Council and the Commission to make
every effort to ensure that the co-decision procedure operates as expeditiously as possible. It
recalls the importance of strict respect for the deadlines set out in Article 189b of the Treaty
establishing the European Community and confirms that recourse, provided for in paragraph 7
of that Article, to extension of the periods in question should be considered only when strictly
necessary. In no case should the actual period between the second reading by the European
Parliament and the outcome of the Conciliation Committee exceed nine months.


35. Declaration on Article 191a(1) of the Treaty establishing the European Community


The Conference agrees that the principles and conditions referred to in Article 191a(1) of the
Treaty establishing the European Community will allow a Member State to request the
Commission or the Council not to communicate to third parties a document originating from
that State without its prior agreement.
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36. Declaration on the Overseas Countries and Territories


The Conference recognises that the special arrangements for the association of the overseas
countries and territories (OCTs) under Part Four of the Treaty establishing the European
Community were designed for countries and territories that were numerous, covered vast
areas and had large populations. The arrangements have changed little since 1957.


The Conference notes that there are today only 20 OCTs and that they are extremely
scattered island territories with a total population of approximately 900 000. Moreover, most
OCTs lag far behind in structural terms, a fact linked to their particularly severe geographical
and economic handicaps. In these circumstances, the special arrangements for association as
they were conceived in 1957 can no longer deal effectively with the challenges of OCT devel-
opment.


The Conference solemnly restates that the purpose of association is to promote the economic
and social development of the countries and territories and to establish close economic
relations between them and the Community as a whole.


The Conference invites the Council, acting in accordance with the provisions of Article 136 of
the Treaty establishing the European Community, to review the association arrangements by
February 2000, with the fourfold objective of:


—Ùpromoting the economic and social development of the OCTs more effectively;


—Ùdeveloping economic relations between the OCTs and the European Union;


—Ùtaking greater account of the diversity and specific characteristics of the individual OCTs,
including aspects relating to freedom of establishment;


—Ùensuring that the effectiveness of the financial instrument is improved.


37. Declaration on public credit institutions in Germany


The Conference notes the Commission’s opinion to the effect that the Community’s existing
competition rules allow services of general economic interest provided by public credit insti-
tutions existing in Germany and the facilities granted to them to compensate for the costs
connected with such services to be taken into account in full. In this context, the way in which
Germany enables local authorities to carry out their task of making available in their regions a
comprehensive and efficient financial infrastructure is a matter for the organisation of that
Member State. Such facilities may not adversely affect the conditions of competition to an
extent beyond that required in order to perform these particular tasks and which is contrary to
the interests of the Community.


The Conference recalls that the European Council has invited the Commission to examine
whether similar cases exist in the other Member States, to apply as appropriate the same
standards on similar cases and to inform the Council in its ECOFIN formation.
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38. Declaration on voluntary service activities


The Conference recognises the important contribution made by voluntary service activities to
developing social solidarity.


The Community will encourage the European dimension of voluntary organisations with
particular emphasis on the exchange of information and experiences as well as on the partici-
pation of the young and the elderly in voluntary work.


39. Declaration on the quality of the drafting of Community legislation


The Conference notes that the quality of the drafting of Community legislation is crucial if it
is to be properly implemented by the competent national authorities and better understood by
the public and in business circles. It recalls the conclusions on this subject reached by the
Presidency of the European Council in Edinburgh on 11 and 12 December 1992, as well as
the Council Resolution on the quality of drafting of Community legislation adopted on 8 June
1993 (Official Journal of the European Communities, C 166 of 17 June 1993, p. 1).


The Conference considers that the three institutions involved in the procedure for adopting
Community legislation, the European Parliament, the Council and the Commission, should lay
down guidelines on the quality of drafting of the said legislation. It also stresses that
Community legislation should be made more accessible and welcomes in this regard the
adoption and first implementation of an accelerated working method for official codification
of legislative texts, established by the Interinstitutional Agreement of 20 December 1994
(Official Journal of the European Communities, C 102 of 4 April 1996, p. 2).


Therefore, the Conference declares that the European Parliament, the Council and the
Commission ought to:


—Ùestablish by common accord guidelines for improving the quality of the drafting of
Community legislation and follow those guidelines when considering proposals for
Community legislation or draft legislation, taking the internal organisational measures they
deem necessary to ensure that these guidelines are properly applied;


—Ùmake their best efforts to accelerate the codification of legislative texts.


40. Declaration concerning the procedure for concluding international agreements by the
European Coal and Steel Community


The repeal of Article 14 of the Convention on the Transitional Provisions annexed to the
Treaty establishing the European Coal and Steel Community does not alter existing practice
concerning the procedure for the conclusion of international agreements by the European
Coal and Steel Community.
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41. Declaration on the provisions relating to transparency, access to documents and the fight
against fraud


The Conference considers that the European Parliament, the Council and the Commission,
when they act in pursuance of the Treaty establishing the European Coal and Steel
Community and the Treaty establishing the European Atomic Energy Community, should
draw guidance from the provisions relating to transparency, access to documents and the fight
against fraud in force within the framework of the Treaty establishing the European
Community.


42. Declaration on the consolidation of the Treaties


The High Contracting Parties agreed that the technical work begun during the course of this
Intergovernmental Conference shall continue as speedily as possible with the aim of drafting a
consolidation of all the relevant Treaties, including the Treaty on European Union.


They agreed that the final results of this technical work, which shall be made public for illus-
trative purposes under the responsibility of the Secretary-General of the Council, shall have no
legal value.


43. Declaration relating to the Protocol on the application of the principles of subsidiarity and
proportionality


The High Contracting Parties confirm, on the one hand, the Declaration on the implemen-
tation of Community law annexed to the Final Act of the Treaty on European Union and, on
the other, the conclusions of the Essen European Council stating that the administrative
implementation of Community law shall in principle be the responsibility of the Member
States in accordance with their constitutional arrangements. This shall not affect the super-
visory, monitoring and implementing powers of the Community Institutions as provided under
Articles 145 and 155 of the Treaty establishing the European Community.


44. Declaration on Article 2 of the Protocol integrating the Schengen acquis into the
framework of the European Union


The High Contracting Parties agree that the Council shall adopt all the necessary measures
referred to in Article 2 of the Protocol integrating the Schengen acquis into the framework of
the European Union upon the date of entry into force of the Treaty of Amsterdam. To that
end, the necessary preparatory work shall be undertaken in due time in order to be completed
prior to that date.


45. Declaration on Article 4 of the Protocol integrating the Schengen acquis into the
framework of the European Union


The High Contracting Parties invite the Council to seek the opinion of the Commission
before it decides on a request under Article 4 of the Protocol integrating the Schengen acquis
into the framework of the European Union by Ireland or the United Kingdom of Great
Britain and Northern Ireland to take part in some or all of the provisions of the Schengen
acquis.
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They also undertake to make their best efforts with a view to allowing Ireland or the United
Kingdom of Great Britain and Northern Ireland, if they so wish, to use the provisions of
Article 4 of the said Protocol so that the Council may be in a position to take the decisions
referred to in that Article upon the date of entry into force of that Protocol or at any time
thereafter.


46. Declaration on Article 5 of the Protocol integrating the Schengen acquis into the
framework of the European Union


The High Contracting Parties undertake to make all efforts in order to make action among all
Member States possible in the domains of the Schengen acquis, in particular whenever Ireland
and the United Kingdom of Great Britain and Northern Ireland have accepted some or all of
the provisions of that acquis in accordance with Article 4 of the Protocol integrating the
Schengen acquis into the framework of the European Union.


47. Declaration on Article 6 of the Protocol integrating the Schengen acquis into the
framework of the European Union


The High Contracting Parties agree to take all necessary steps so that the Agreements referred
to in Article 6 of the Protocol integrating the Schengen acquis into the framework of the
European Union may enter into force on the same date as the date of entry into force of the
Treaty of Amsterdam.


48. Declaration relating to the Protocol on asylum for nationals of Member States of the
European Union


The Protocol on asylum for nationals of Member States of the European Union does not
prejudice the right of each Member State to take the organisational measures it deems
necessary to fulfil its obligations under the Geneva Convention of 28 July 1951 relating to the
status of refugees.


49. Declaration relating to subparagraph (d) of the Sole Article of the Protocol on asylum for
nationals of Member States of the European Union


The Conference declares that, while recognising the importance of the Resolution of the
Ministers of the Member States of the European Communities responsible for immigration of
30 November/1 December 1992 on manifestly unfounded applications for asylum and of the
Resolution of the Council of 20 June 1995 on minimum guarantees for asylum procedures, the
question of abuse of asylum procedures and appropriate rapid procedures to dispense with
manifestly unfounded applications for asylum should be further examined with a view to
introducing new improvements in order to accelerate these procedures.
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50. Declaration relating to the Protocol on the institutions with the prospect of enlargement of
the European Union


Until the entry into force of the first enlargement it is agreed that the decision of the Council
of 29 March 1994 (‘the Ioannina Compromise’) will be extended and, by that date, a solution
for the special case of Spain will be found.


51. Declaration on Article 10 of the Treaty of Amsterdam


The Treaty of Amsterdam repeals and deletes lapsed provisions of the Treaty establishing the
European Community, the Treaty establishing the European Coal and Steel Community and
the Treaty establishing the European Atomic Energy Community as they were in force before
the entry into force of the Treaty of Amsterdam and adapts certain of their provisions,
including the insertion of certain provisions of the Treaty establishing a single Council and a
single Commission of the European Communities and the Act concerning the election of the
representatives of the European Parliament by direct universal suffrage. Those operations do
not affect the ‘acquis communautaire’.
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DECLARATIONS OF WHICH THE CONFERENCE TOOK NOTE


1. Declaration by Austria and Luxembourg on credit institutions


Austria and Luxembourg consider that the Declaration on public credit institutions in
Germany also applies to credit institutions in Austria and Luxembourg with a comparable
organisational structure.


2. Declaration by Denmark on Article K.14 of the Treaty on European Union


Article K.14 of the Treaty on European Union requires the unanimity of all members of the
Council of the European Union, i.e. all Member States, for the adoption of any decision to
apply the provisions of Title IIIa of the Treaty establishing the European Community on visas,
asylum, immigration and other policies related to free movement of persons to action in areas
referred to in Article K.1. Moreover, any unanimous decision of the Council, before coming
into force, will have to be adopted in each Member State, in accordance with its constitutional
requirements. In Denmark, such adoption will, in the case of a transfer of sovereignty, as
defined in the Danish constitution, require either a majority of five sixths of members of the
Folketing or both a majority of the members of the Folketing and a majority of voters in a
referendum.


3. Declaration by Germany, Austria and Belgium on subsidiarity


It is taken for granted by the German, Austrian and Belgian governments that action by the
European Community in accordance with the principle of subsidiarity not only concerns the
Member States but also their entities to the extent that they have their own law-making
powers conferred on them under national constitutional law.


4. Declaration by Ireland on Article 3 of the Protocol on the position of the United Kingdom
and Ireland


Ireland declares that it intends to exercise its right under Article 3 of the Protocol on the
position of the United Kingdom and Ireland to take part in the adoption of measures pursuant
to Title IIIa of the Treaty establishing the European Community to the maximum extent
compatible with the maintenance of its Common Travel Area with the United Kingdom.
Ireland recalls that its participation in the Protocol on the application of certain aspects of
Article 7a of the Treaty establishing the European Community reflects its wish to maintain its
Common Travel Area with the United Kingdom in order to maximise freedom of movement
into and out of Ireland.
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5. Declaration by Belgium on the Protocol on asylum for nationals of Member States of the
European Union


In approving the Protocol on asylum for nationals of Member States of the European Union,
Belgium declares that, in accordance with its obligations under the 1951 Geneva Convention
and the 1967 New York Protocol, it shall, in accordance with the provision set out in
point (d) of the sole Article of that Protocol, carry out an individual examination of any
asylum request made by a national of another Member State.


6. Declaration by Belgium, France and Italy on the Protocol on the institutions with the
prospect of enlargement of the European Union


Belgium, France and Italy observe that, on the basis of the results of the Intergovernmental
Conference, the Treaty of Amsterdam does not meet the need, reaffirmed at the Madrid
European Council, for substantial progress towards reinforcing the institutions.


Those countries consider that such reinforcement is an indispensable condition for the
conclusion of the first accession negotiations. They are determined to give the fullest effect
appropriate to the Protocol as regards the composition of the Commission and the weighting
of votes and consider that a significant extension of recourse to qualified majority voting
forms part of the relevant factors which should be taken into account.


7. Declaration by France concerning the situation of the overseas departments in the light of
the Protocol integrating the Schengen acquis into the framework of the European Union


France considers that the implementation of the Protocol integrating the Schengen acquis into
the framework of the European Union does not affect the geographical scope of the
Convention implementing the Schengen Agreement of 14 June 1985 signed in Schengen on
19 June 1990, as it is defined by Article 138, first paragraph, of that Convention.


8. Declaration by Greece concerning the Declaration on the status of churches and
non-confessional organisations


With reference to the Declaration on the status of churches and non-confessional organ-
isations, Greece recalls the Joint Declaration on Mount Athos annexed to the Final Act of the
Treaty of Accession of Greece to the European Communities.
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COMMISSION v COUNCIL 


JUDGMENT OF THE COURT (Grand Chamber) 


13 September 2005 * 


In Case C-176/03, 


APPLICATION for annulment pursuant to Article 35 EU brought on 15 April 2003, 


Commission of the European Communities, represented by M. Petite, 
J.-F. Pasquier and W. Bogensberger, acting as Agents, with an address for service 
in Luxembourg, 


applicant, 


supported by: 


European Parliament, represented by G. Garzón Clariana, H. Duintjer Tebbens 
and A. Baas, and M. Gómez-Leal, acting as Agents, with an address for service in 
Luxembourg, 


intervener, 


* Language of the case: French. 
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V 


Council of the European Union, represented by J.-C. Piris, J. Schutte and 
K. Michoel, acting as Agents, with an address for service in Luxembourg, 


defendant, 


supported by: 


Kingdom of Denmark, represented by J. Molde, acting as Agent, 


Federal Republic of Germany, represented by W.-D. Plessing and A. Dittrich, 
acting as Agents, 


Hellenic Republic, represented by E.-M. Mamouna and M. Tassopoulou, acting as 
Agents, with an address for service in Luxembourg, 


Kingdom of Spain, represented by N. Díaz Abad, acting as Agent, with an address 
for service in Luxembourg, 


French Republic, represented by G. de Bergues, F. Alabrune and E. Puisais, acting 
as Agents, 
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Ireland, represented by D. O'Hagan, acting as Agent, and P. Gallagher, E. Fitzsimons 
SC and E. Regan BL, with an address for service in Luxembourg, 


Kingdom of the Netherlands, represented by H.G. Sevenster and C. Wissels, acting 
as Agents, 


Portuguese Republic, represented by L. Fernandes and A. Fraga Pires, acting as 
Agents, 


Republic of Finland, represented by A. Guimaraes-Purokoski, acting as Agent, with 
an address for service in Luxembourg, 


Kingdom of Sweden, represented by A. Kruse, K. Wistrand and A. Falk, acting as 
Agents, 


United Kingdom of Great Britain and Northern Ireland, represented by 
C. Jackson, acting as Agent, and R. Plender QC, 


interveners, 
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THE COURT (Grand Chamber), 


composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas, R. Silva 
de Lapuerta and A. Borg Barthet, Presidents of Chambers, R. Schintgen 
(Rapporteur), N. Colneric, S. von Bahr, J. N. Cunha Rodrigues, G. Arestis, M. Ilešič 
and J. Malenovský, Judges, 


Advocate General: D. Ruiz-Jarabo Colomer, 
Registrar: K. Sztranc, Administrator, 


having regard to the written procedure and further to the hearing on 5 April 2005, 


after hearing the Opinion of the Advocate General at the sitting on 26 May 2005, 


gives the following 


Judgment 


1 By its application the Commission of the European Communities is seeking 
annulment of Council Framework Decision 2003/80/JHA of 27 January 2003 on the 
protection of the environment through criminal law (OJ 2003 L 29, p. 55; 'the 
framework decision'). 
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Legal framework and background 


2 On 27 January 2003, on the initiative of the Kingdom of Denmark, the Council of 
the European Union adopted the framework decision. 


3 Based on Title VI of the Treaty on European Union, in particular Articles 29 EU, 31 
(e) EU and 34(2)(b) EU, as worded prior to the entry into force of the Treaty of Nice, 
the framework decision constitutes, as is clear from the first three recitals in its 
preamble, the instrument by which the European Union intends to respond with 
concerted action to the disturbing increase in offences posing a threat to the 
environment. 


4 The framework decision lays down a number of environmental offences, in respect 
of which the Member States are required to prescribe criminal penalties. 


5 Thus, Article 2 of the framework decision, entitled 'Intentional offences', provides: 


'Each Member State shall take the necessary measures to establish as criminal 
offences under its domestic law 


(a) the discharge, emission or introduction of a quantity of substances or ionising 
radiation into air, soil or water which causes death or serious injury to any 
person; 
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(b) the unlawful discharge, emission or introduction of a quantity of substances or 
ionising radiation into air, soil or water which causes or is likely to cause their 
lasting or substantial deterioration or death or serious injury to any person or 
substantial damage to protected monuments, other protected objects, property, 
animals or plants; 


(c) the unlawful disposal, treatment, storage, transport, export or import of waste, 
including hazardous waste, which causes or is likely to cause death or serious 
injury to any person or substantial damage to the quality of air, soil, water, 
animals or plants; 


(d) the unlawful operation of a plant in which a dangerous activity is carried out 
and which, outside the plant, causes or is likely to cause death or serious injury 
to any person or substantial damage to the quality of air, soil, water, animals or 
plants; 


(e) the unlawful manufacture, treatment, storage, use, transport, export or import 
of nuclear materials or other hazardous radioactive substances which causes or 
is likely to cause death or serious injury to any person or substantial damage to 
the quality of air, soil, water, animals or plants; 


(f) the unlawful possession, taking, damaging, killing or trading of or in protected 
wild fauna and flora species or parts thereof, at least where they are threatened 
with extinction as defined under national law; 


I - 7912 







COMMISSION v COUNCIL 


(g) the unlawful trade in ozone-depleting substances, 


when committed intentionally.' 


6 Article 3 of the framework decision, entitled 'Negligent offences', provides: 


'Each Member State shall take the necessary measures to establish as criminal 
offences under its domestic law, when committed with negligence, or at least serious 
negligence, the offences enumerated in Article 2.' 


7 Article 4 of the framework decision states that each Member State is to take the 
necessary measures to ensure that participating in or instigating the conduct 
referred to in Article 2 is punishable. 


8 Article 5(1) of the framework decision provides that the penalties thus laid down 
must be 'effective, proportionate and dissuasive' including, 'at least in serious cases, 
penalties involving deprivation of liberty which can give rise to extradition'. Article 5 
(2) adds that the criminal penalties 'may be accompanied by other penalties or 
measures'. 


9 Article 6 of the framework decision governs the liability, as the result of an act or 
omission, of legal persons and Article 7 sets out the sanctions to which they are to be 
subject, which 'include criminal or non-criminal fines and may include other 
sanctions'. 
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10 Finally, Article 8 of the framework decision concerns jurisdiction and Article 9 deals 
with prosecutions brought by a Member State which does not extradite its own 
nationals. 


1 1 The Commission objected in the various Council bodies to the legal basis relied on 
by the Council to require the Member States to impose criminal penalties on 
persons committing environmental offences. In its submission, the correct legal 
basis in that respect was Article 175(1) EC and it had indeed put forward, on 15 
March 2001, a proposal for a Directive of the European Parliament and of the 
Council on the protection of the environment through criminal law (OJ 2001 
C 180 E, p. 238, 'the proposed directive'), based on Article 175 EC, the annex to 
which listed the Community law measures to which the offences set out in Article 3 
of the proposal relate. 


12 On 9 April 2002, the European Parliament expressed its view on both the proposed 
directive, at first reading, and on the draft framework decision. 


13 It concurred with the Commission's view of the scope of the Community's 
competence, whilst calling on the Council (i) to use the framework decision as a 
measure complementing the directive that would take effect in relation to the 
protection of the environment through criminal law solely in respect of judicial 
cooperation and (ii) to refrain from adopting the framework decision before 
adoption of the proposed directive (see texts adopted by the Parliament on 9 April 
2002 bearing references A5-0099/2002 (first reading) and A5-0080/2002). 
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14 The Council did not adopt the proposed directive, but the fifth and seventh recitals 
to the framework decision are worded as follows: 


'(5) The Council considered it appropriate to incorporate into the present 
Framework decision a number of substantive provisions contained in the 
proposed Directive, in particular those defining the conduct which Member 
States have to establish as criminal offences under their domestic law. 


(7) The Council has considered this proposal but has come to the conclusion that 
the majority required for its adoption by the Council cannot be obtained. The 
said majority considered that the proposal went beyond the powers attributed to 
the Community by the Treaty establishing the European Community and that 
the objectives could be reached by adopting a Framework-Decision on the basis 
of Title VI of the Treaty on European Union. The Council also considered that 
the present Framework Decision, based on Article 34 of the Treaty on European 
Union, is a correct instrument to impose on the member States the obligation to 
provide for criminal sanctions. The amended proposal submitted by the 
Commission was not of a nature to allow the Council to change its position in 
this respect.' 


15 The Commission appended the following statement to the minutes of the Council 
meeting at which the framework decision was adopted: 


'The Commission takes the view that the Framework Decision is not the appropriate 
legal instrument by which to require Member States to introduce sanctions of a 
criminal nature at national level in the case of offences detrimental to the 
environment. 
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As the Commission pointed out on several occasions within Council bodies, it 
considers that in the context of the competences conferred on it for the purpose of 
attaining the objectives stated in Article 2 of the Treaty establishing the European 
Community, the Community is competent to require the Member States to impose 
sanctions at national level — including criminal sanctions if appropriate — where 
that proves necessary in order to attain a Community objective. 


This is the case for environmental matters which are the subject of Title XIX of the 
Treaty establishing the European Community. 


Furthermore, the Commission points out that its proposal for a Directive on the 
protection of the environment through criminal law has not been appropriately 
examined under the codecision procedure. 


If the Council adopts the Framework Decision despite this Community competence, 
the Commission reserves all the rights conferred on it by the Treaty.' 


The action 


16 By order of the President of the Court of 29 September 2003, the Kingdom of 
Denmark, the Federal Republic of Germany, the Hellenic Republic, the Kingdom of 
Spain, the French Republic, Ireland, the Kingdom of the Netherlands, the 
Portuguese Republic, the Republic of Finland, the Kingdom of Sweden and the 
United Kingdom of Great Britain and Northern Ireland, on the one hand, and the 
Parliament, on the other, were granted leave to intervene in support of the form of 
order sought by the Council and the Commission respectively. 
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17 By order of 17 March 2004, the President of the Court dismissed the application 
brought by the European Economic and Social Committee for leave to intervene in 
support of the form of order sought by the Commission. 


Arguments of the parties 


18 The Commission challenges the Council's choice of Article 34 EU, in conjunction 
with Articles 29 EU and 31(e) EU, as the legal basis for Articles 1 to 7 of the 
framework decision. It submits that the purpose and content of the latter are within 
the scope of the Community's powers on the environment, as they are stated in 
Article 3(1) EC and Articles 174 to 176 EC. 


19 Although it does not claim that the Community legislature has a general 
competence in criminal matters, the Commission submits that the legislature is 
competent, under Article 175 EC, to require the Member States to prescribe 
criminal penalties for infringements of Community environmental-protection 
legislation if it takes the view that that is a necessary means of ensuring that the 
legislation is effective. The harmonisation of national criminal laws, in particular of 
the constituent elements of environmental offences to which criminal penalties 
attach, is designed to be an aid to the Community policy in question. 


20 The Commission recognises that there is no precedent in this area. It relies, 
however, in support of its argument, on the case-law of the Court concerning the 
duty of loyal cooperation and the principles of effectiveness and equivalence (see, 
inter alia, Case 50/76 Amsterdam Bulb [1977] ECR 137, paragraph 33, Case 
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C-186/98 Nunes and de Matos [1999] ECR I-4883, paragraphs 12 and 14, and the 
order of 13 July 1990 in Case C-2/88 IMM Zwartveld and Others [1990] ECR I-
3365, paragraph 17). 


21 Likewise, a number of regulations adopted in the sphere of fisheries and transport 
policy either require the Member States to bring criminal proceedings or impose 
restrictions on the types of penalties which those States may impose. The 
Commission refers, in particular, to two Community measures which require the 
Member States to introduce penalties which are necessarily criminal in nature, 
although that qualification has not been expressly employed (see Article 14 of 
Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the 
financial system for the purpose of money laundering (OJ 1991 L 166, p. 77) and 
Articles 1 to 3 of Council Directive 2002/90/EC of 28 November 2002 defining the 
facilitation of unauthorised entry, transit and residence (OJ 2002 L 328, p. 17)). 


22 In addition, the Commission submits that the framework decision must in any event 
be annulled in part on the ground that Articles 5(2), 6 and 7 thereof leave the 
Member States free to prescribe penalties other than criminal penalties, even to 
choose between criminal and other penalties, which undeniably falls within the 
Community's competence. 


23 However, the Commission does not maintain that the framework decision as a 
whole should have been the subject-matter of a directive. In particular, it does not 
dispute that Title VI of the Treaty on European Union is the appropriate legal basis 
for the provisions of the decision which deal with jurisdiction, extradition and 
prosecutions of persons who have committed offences. However, given that those 
provisions are incapable of existing independently, it must apply for annulment of 
the framework decision in its entirety. 
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24 The Commission also puts forward a ground of challenge alleging abuse of process. 
In that regard, it relies on the fifth and seventh recitals in the preamble to the 
framework decision, which show that the choice of an instrument under Title VI of 
the Treaty was based on considerations of expediency, since the proposed directive 
had failed to obtain the majority required for its adoption because a majority of 
Member States had refused to recognise that the Community had the necessary 
powers to require the Member States to prescribe criminal penalties for 
environmental offences. 


25 The Parliament concurs with the Commission's arguments. It submits, more 
specifically, that the Council confused the Community's power to adopt the 
proposed directive and the power, not claimed by the Community, to adopt the 
framework decision in its entirety. The matters upon which the Council relies in 
support of its argument are, in reality, considerations of expediency concerning the 
choice of whether or not to impose solely criminal penalties, considerations which 
should have been dealt with in the legislative procedure on the basis of Articles 175 
EC and 251 EC. 


26 The Council and the Member States which have intervened in these proceedings, 
with the exception of the Kingdom of the Netherlands, submit that, as the law 
currently stands, the Community does not have power to require the Member States 
to impose criminal penalties in respect of the conduct covered by the framework 
decision. 


27 Not only is there no express conferral of power in that regard, but, given the 
considerable significance of criminal law for the sovereignty of the Member States, 
there are no grounds for accepting that this power can have been implicitly 
transferred to the Community at the time when specific substantive competences, 
such as those exercised under Article 175 EC, were conferred on it. 
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28 Articles 135 EC and 280 EC, which expressly reserve to the M e m b e r States the 
application of nat ional cr iminal law and the adminis trat ion of justice, confirm tha t 
interpretation. 


29 That interpretation is also borne out by the fact that the Treaty on European Union 
devotes a specific title to judicial cooperation in criminal matters (see Articles 29 
EU, 30 EU and 31(e) EU), which expressly confers on the European Union 
competence in criminal matters, in particular as regards the determination of the 
constituent elements of the relevant offences and penalties. The Commission's 
position is therefore contradictory, since it amounts, on the one hand, to claiming 
that the authors of the Treaty on European Union and the EC Treaty intended to 
confer by implication on the Community competence in criminal matters and, on 
the other, to disregarding the fact that the same authors expressly attributed such a 
competence to the European Union. 


30 None of the judgments or secondary legislation to which the Commission refers 
lends support to its argument. 


31 First, the Court has never obliged the Member States to adopt criminal penalties. 
According to its case-law, it is certainly the responsibility of the Member States to 
ensure that infringements of Community law are penalised under conditions, both 
procedural and substantive, which are analogous to those applicable to infringe
ments of national law of a similar nature and importance, and the penalty must, 
moreover, be effective, dissuasive and proportionate to the infringement; 
furthermore, the national authorities must proceed with respect to infringements 
of Community law with the same diligence as that which they bring to bear in 
implementing corresponding national laws (see, in particular, Case 68/88 
Commission v Greece [1989] ECR 2965, paragraphs 24 and 25). However, the Court 
has not held, either expressly or by implication, that the Community is competent to 
harmonise the criminal laws applicable in the Member States. It has rather held that 
the choice of penalties is a matter for the Member States. 
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32 Second, legislative practice is in keeping with that interpretat ion. The various pieces 
of secondary legislation restate the traditional form of words , by virtue of which 
'effective, propor t ionate and dissuasive sanct ions ' are to be prescribed (see, for 
example, Article 3 of Directive 2002/90), but do not call into quest ion the freedom 
of the M e m b e r States to choose between proceeding under administrat ive or 
criminal law. O n the rare occasions when the C o m m u n i t y legislature has specified 
that the M e m b e r States are to bring criminal or administrat ive proceedings, it has 
merely stated expressly the choice which was open to t h e m in any event. 


33 Furthermore, whenever the Commission has proposed to the Council that a 
Community measure having implications for criminal matters be adopted, the 
Council has detached the criminal part of that measure so that it may be dealt with 
in a framework decision (see Council Regulation (EC) No 974/98 of 3 May 1998 on 
the introduction of the euro (OJ 1998 L 139, p. 1), which had to be supplemented by 
Council Framework Decision 2000/383/JHA of 29 May 2000 on increasing 
protection by criminal penalties and other sanctions against counterfeiting in 
connection with the introduction of the euro (OJ 2000 L 140, p. 1); see also Directive 
2002/90, supplemented by Council Framework Decision 2002/946/JHA of 28 
November 2002 on the strengthening of the penal framework to prevent the 
facilitation of unauthorised entry, transit and residence (OJ 2002 L 328, p. 1)). 


34 In this instance, regard being had to both its purpose and content, the framework 
decision concerns the harmonisation of criminal law. The mere fact that it seeks to 
combat environmental offences is not such as to found the Community's 
competence. In fact, the framework decision supplements Community law on 
environmental protection. 


35 In addition, the Council contends that the plea alleging abuse of process is based on 
an incorrect reading of the preamble to the framework decision. 
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36 The Kingdom of the Netherlands, whilst supporting the form of order sought by the 
Council, adopts a slightly more qualified argument than the Council. It contends 
that, in exercising the powers conferred on it by the EC Treaty, the Community may 
require the Member States to provide for the possibility of punishing certain 
conduct under national criminal law, provided that the penalty is inseparably linked 
to the relevant substantive Community provisions and that it can actually be shown 
that imposing penalties under criminal law in that way is necessary for the 
achievement of the objectives of the Treaty in the area concerned (see Case 
C-240/90 Germany v Commission [1992] ECR I-5383). That could be the case if the 
enforcement of a harmonising rule based, for example, on Article 175 EC gave rise 
to a need for criminal penalties. 


37 Conversely, if it is apparent from the content and nature of the proposed measure 
that it is intended essentially to bring about a general harmonisation of criminal laws 
and that the system of penalties is not inseparably linked to the area of Community 
law concerned, Articles 29 EU, 31(e) EU and 34(2) (b) EU are the correct legal basis 
for the measure. That is the case in this instance. It is clear from the purpose and 
content of the framework decision that it is intended, generally, to secure 
harmonisation of criminal laws in the Member States. The fact that rules adopted 
under the EC Treaty may be concerned is not decisive. 


Findings of the Court 


38 Article 47 EU provides that nothing in the Treaty on European Union is to affect the 
EC Treaty. That requirement is also found in the first paragraph of Article 29 EU, 
which introduces Title VI of the Treaty on European Union. 
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39 It is the task of the Court to ensure that acts which, according to the Council, fall 
within the scope of Title VI of the Treaty on European Union do not encroach upon 
the powers conferred by the EC Treaty on the Community (see Case C-170/96 
Commission v Council [1998] ECR I-2763, paragraph 16). 


40 It is therefore necessary to ascertain whether Articles 1 to 7 of the framework 
decision affect the powers of the Community under Article 175 EC inasmuch as 
those articles could, as the Commission maintains, have been adopted on the basis 
of the last-mentioned provision. 


4 1 On that point, it is common ground that protection of the environment constitutes 
one of the essential objectives of the Community (see Case 240/83 ADBHU [1985] 
ECR 531, paragraph 13, Case 302/86 Commission v Denmark [1988] ECR 4607, 
paragraph 8, Case C-213/96 Outokumpu [1998] ECR I-1777, paragraph 32). In that 
regard, Article 2 EC states that the Community has as its task to promote 'a high 
level of protection and improvement of the quality of the environment' and, to that 
end, Article 3(1)(1) EC provides for the establishment of a 'policy in the sphere of the 
environment'. 


42 Furthermore, in the words of Article 6 EC '[ejnvironmental protection requirements 
must be integrated into the definition and implementation of the Community 
policies and activities', a provision which emphasises the fundamental nature of that 
objective and its extension across the range of those policies and activities. 
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43 Articles 174 EC to 176 EC comprise, as a general rule, the framework within which 
Community environmental policy must be carried out. In particular, Article 174(1) 
EC lists the objectives of the Community's action on the environment and Article 
175 EC sets out the procedures to be followed in order to achieve those objectives. 
The Community's powers are, in general, exercised in accordance with the 
procedure laid down in Article 251 EC, following consultation of the Economic and 
Social Committee and the Committee of the Regions. However, in relation to certain 
spheres referred to in Article 175(2) EC, the Council takes decisions alone, acting 
unanimously on a proposal from the Commission after consulting the Parliament 
and the two abovementioned bodies. 


44 As the Court has previously held, the measures referred to in the three indents of the 
first subparagraph of Article 175(2) EC all imply the involvement of the Community 
institutions in areas such as fiscal policy, energy policy or town and country planning 
policy, in which, apart from Community policy on the environment, either the 
Community has no legislative powers or unanimity within the Council is required 
(Case C-36/98 Spain v Council [2001] ECR I-779, paragraph 54). 


45 Moreover, it must be borne in mind that, according to the Court's settled case-law, 
the choice of the legal basis for a Community measure must rest on objective factors 
which are amenable to judicial review, including in particular the aim and the 
content of the measure (see, inter alia, Case C-300/89 Commission v Council [1991] 
ECR I-2867, 'Titanium dioxide, paragraph 10, and Case C-336/00 Huber [2002] ECR 
I-7699, paragraph 30). 


46 As regards the aim of the framework decision, it is clear both from its title and from 
its first three recitals that its objective is the protection of the environment. The 
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Council was concerned 'at the rise in environmental offences and their effects which 
are increasingly extending beyond the borders of the States in which the offences are 
committed', and, having found that those offences constitute 'a threat to the 
environment' and 'a problem jointly faced by the Member States', concluded that 'a 
tough response' and 'concerted action to protect the environment under criminal 
law' were called for. 


47 As to the content of the framework decision, Article 2 establishes a list of 
particularly serious environmental offences, in respect of which the Member States 
must impose criminal penalties. Articles 2 to 7 of the decision do indeed entail 
partial harmonisation of the criminal laws of the Member States, in particular as 
regards the constituent elements of various criminal offences committed to the 
detriment of the environment. As a general rule, neither criminal law nor the rules 
of criminal procedure fall within the Community's competence (see, to that effect, 
Case 203/80 Casati [1981] ECR 2595, paragraph 27, and Case C-226/97 Lemmens 
[1998] ECR I-3711, paragraph 19). 


48 However, the last-mentioned finding does not prevent the Community legislature, 
when the application of effective, proportionate and dissuasive criminal penalties by 
the competent national authorities is an essential measure for combating serious 
environmental offences, from taking measures which relate to the criminal law of 
the Member States which it considers necessary in order to ensure that the rules 
which it lays down on environmental protection are fully effective. 


I - 7925 







JUDGMENT OF 13. 9. 2005 — CASE C-176/03 


49 It should also be added that in this instance, although Articles 1 to 7 of the 
framework decision determine that certain conduct which is particularly detrimental 
to the environment is to be criminal, they leave to the Member States the choice of 
the criminal penalties to apply, although, in accordance with Article 5(1) of the 
decision, the penalties must be effective, proportionate and dissuasive. 


50 The Council does not dispute that the acts listed in Article 2 of the framework 
decision include infringements of a considerable number of Community measures, 
which were listed in the annex to the proposed directive. Moreover, it is apparent 
from the first three recitals to the framework decision that the Council took the view 
that criminal penalties were essential for combating serious offences against the 
environment. 


51 It follows from the foregoing that, on account of both their aim and their content, 
Articles 1 to 7 of the framework decision have as their main purpose the protection 
of the environment and they could have been properly adopted on the basis of 
Article 175 EC. 


52 That finding is not called into question by the fact that Articles 135 EC and 280(4) 
EC reserve to the Member States, in the spheres of customs cooperation and the 
protection of the Community's financial interests respectively, the application of 
national criminal law and the administration of justice. It is not possible to infer 
from those provisions that, for the purposes of the implementation of environmental 
policy, any harmonisation of criminal law, even as limited as that resulting from the 
framework decision, must be ruled out even where it is necessary in order to ensure 
the effectiveness of Community law. 
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53 In those circumstances, the entire framework decision, being indivisible, infringes 
Article 47 EU as it encroaches on the powers which Article 175 EC confers on the 
Community. 


54 There is therefore no need to examine the Commission's argument that the 
framework decision should in any event be annulled in part in so far as Articles 5(2), 
6 and 7 leave the Member States free also to provide for penalties other than 
criminal penalties, even to choose between criminal penalties and other penalties, 
matters allegedly falling undeniably within the Community's competence. 


55 In the light of all the foregoing, the framework decision must be annulled. 


Costs 


56 Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be 
ordered to pay the costs if they have been applied for in the successful party's 
pleadings. Since the Commission has applied for costs and the Council has been 
unsuccessful, the Council must be ordered to pay the costs. Pursuant to the first 
paragraph of Article 69(4), the interveners in these proceedings must bear their own 
costs. 
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On those grounds, the Court (Grand Chamber) hereby: 


1. Annuls Council Framework Decision 2003/80/JHA of 27 January 2003 on 
the protection of the environment through criminal law; 


2. Orders the Council of the European Union to pay the costs,· 


3. Orders the Kingdom of Denmark, the Federal Republic of Germany, the 
Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the 
Kingdom of the Netherlands, the Portuguese Republic, the Republic of 
Finland, the Kingdom of Sweden, the United Kingdom of Great Britain and 
Northern Ireland and the European Parliament to bear their own costs. 


[Signatures] 
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The Contracting Parties, 


Conscious of the economic, social, health and cultural value of the marine environment of the 


Mediterranean Sea Area, 


Fully aware of their responsibility to preserve and sustainably develop this common heritage for 


the benefit and enjoyment of present and future generations, 


Recognizing the threat posed by pollution to the marine environment, its ecological equilibrium, 


resources and legitimate uses, 


Mindful of the special hydrographic and ecological characteristics of the Mediterranean Sea 


Area and its particular vulnerability to pollution, 


Noting that existing international conventions on the subject do not cover, in spite of the 


progress achieved, all aspects and sources of marine pollution and do not entirely meet the 


special requirements of the Mediterranean Sea Area, 


Realizing fully the need for close cooperation among the States and international organizations 


concerned in a coordinated and comprehensive regional approach for the protection and 


enhancement of the marine environment in the Mediterranean Sea Area, 


Fully aware that the Mediterranean Action Plan, since its adoption in 1975 and through its 


evolution, has contributed to the process of sustainable development in the Mediterranean 


region and has represented a substantive and dynamic tool for the implementation of the 


activities related to the Convention and its Protocols by the Contracting Parties, 


Taking into account the results of the United Nations Conference on Environment and 


Development, held in Rio de Janeiro from 4 to 14 June 1992, 


Also taking into account the Declaration of Genoa of 1985, the Charter of Nicosia of 1990, the 


Declaration of Cairo of 1992 on Euro-Mediterranean Cooperation on the Environment within the 


Mediterranean Basin, the recommendations of the Conference of Casablanca of 1993, and the 


Declaration of Tunis of 1994 on the Sustainable Development of the Mediterranean, 


Bearing in mind the relevant provisions of the United Nations Convention on the Law of the Sea, 


done at Montego Bay on 10 December 1982 and signed by many Contracting Parties, 


Have agreed as follows: 


ARTICLE 1: GEOGRAPHICAL COVERAGE 


1. For the purposes of this Convention, the Mediterranean Sea Area shall mean the maritime 


waters of the Mediterranean Sea proper, including its gulfs and seas, bounded to the west by 


the meridian passing through Cape Spartel lighthouse, at the entrance of the Straits of Gibraltar, 


and to the east by the southern limits of the Straits of the Dardanelles between Mehmetcik and 


Kumkale lighthouses. 


2. The application of the Convention may be extended to coastal areas as defined by each 


Contracting Party within its own territory. 
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3. Any Protocol to this Convention may extend the geographical coverage to which that 


particular Protocol applies. 


ARTICLE 2: DEFINITIONS 


For the purposes of this Convention: 


(a) “Pollution” means the introduction by man, directly or indirectly, of substances or energy into 


the marine environment, including estuaries, which results, or is likely to result, in such 


deleterious effects as harm to living resources and marine life, hazards to human health, 


hindrance to marine activities, including fishing and other legitimate uses of the sea, impairment 


of quality for use of seawater and reduction of amenities. 


(b) “Organization” means the body designated as responsible for carrying out secretariat 


functions pursuant to article 17 of this Convention. 


ARTICLE 3: GENERAL PROVISIONS 


1. The Contracting Parties, when applying this Convention and its related Protocols, shall act in 


conformity with international law. 


2. The Contracting Parties may enter into bilateral or multilateral agreements, including regional 


or sub-regional agreements for the promotion of sustainable development, the protection of the 


environment, the conservation and preservation of natural resources in the Mediterranean Sea 


Area, provided that such agreements are consistent with this Convention and the Protocols and 


conform to international law. Copies of such agreements shall be communicated to the 


Organization. As appropriate, Contracting Parties should make use of existing organizations, 


agreements or arrangements in the Mediterranean Sea Area. 


3. Nothing in this Convention and its Protocols shall prejudice the rights and positions of any 


State concerning the United Nations Convention on the Law of the Sea of 1982. 


4. The Contracting Parties shall take individual or joint initiatives compatible with international 


law through the relevant international organizations to encourage the implementation of the 


provisions of this Convention and its Protocols by all the nonparty States. 


5. Nothing in this Convention and its Protocols shall affect the sovereign immunity of warships 


or other ships owned or operated by a State while engaged in government non-commercial 


service. However, each Contracting Party shall ensure that its vessels and aircraft, entitled to 


sovereign immunity under international law, act in a manner consistent with this Protocol. 


ARTICLE 4: GENERAL OBLIGATIONS 


1. The Contracting Parties shall individually or jointly take all appropriate measures in 


accordance with the provisions of this Convention and those Protocols in force to which they are 


party to prevent, abate, combat and to the fullest possible extent eliminate pollution of the 
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Mediterranean Sea Area and to protect and enhance the marine environment in that Area so as 


to contribute towards its sustainable development. 


2. The Contracting Parties pledge themselves to take appropriate measures to implement the 


Mediterranean Action Plan and, further, to pursue the protection of the marine environment and 


the natural resources of the Mediterranean Sea Area as an integral part of the development 


process, meeting the needs of present and future generations in an equitable manner. For the 


purpose of implementing the objectives of sustainable development the Contracting Parties 


shall take fully into account the recommendations of the Mediterranean Commission on 


Sustainable Development established within the framework of the Mediterranean Action Plan. 


3. In order to protect the environment and contribute to the sustainable development of the 


Mediterranean Sea Area, the Contracting Parties shall: 


(a) apply, in accordance with their capabilities, the precautionary principle, by virtue of which 


where there are threats of serious or irreversible damage, lack of full scientific certainty shall not 


be used as a reason for postponing cost-effective measures to prevent environmental 


degradation; 


(b) apply the polluter pays principle, by virtue of which the costs of pollution prevention, control 


and reduction measures are to be borne by the polluter, with due regard to the public interest; 


(c) undertake environmental impact assessment for proposed activities that are likely to cause a 


significant adverse impact on the marine environment and are subject to an authorization by 


competent national authorities; 


(d) promote cooperation between and among States in environmental impact assessment 


procedures related to activities under their jurisdiction or control which are likely to have a 


significant adverse effect on the marine environment of other States or areas beyond the limits 


of national jurisdiction, on the basis of notification, exchange of information and consultation; 


(e) commit themselves to promote the integrated management of the coastal zones, taking into 


account the protection of areas of ecological and landscape interest and the rational use of 


natural resources. 


4. In implementing the Convention and the related Protocols, the Contracting Parties shall: 


(a) adopt programmes and measures which contain, where appropriate, time limits for their 


completion; 


(b) utilize the best available techniques and the best environmental practices and promote the 


application of, access to and transfer of environmentally sound technology, including clean 


production technologies, taking into account the social, economic and technological conditions. 


5. The Contracting Parties shall cooperate in the formulation and adoption of Protocols, 


prescribing agreed measures, procedures and standards for the implementation of this 


Convention. 


6. The Contracting Parties further pledge themselves to promote, within the international bodies 


considered to be competent by the Contracting Parties, measures concerning the 
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implementation of programmes of sustainable development, the protection, conservation and 


rehabilitation of the environment and of the natural resources in the Mediterranean Sea Area. 


ARTICLE 5: POLLUTION CAUSED BY DUMPING FROM SHIPS AND 


AIRCRAFT OR INCINERATION AT SEA 


The Contracting Parties shall take all appropriate measures to prevent, abate and to the fullest 


possible extent eliminate pollution of the Mediterranean Sea Area caused by dumping from 


ships and aircraft or incineration at sea. 


ARTICLE 6: POLLUTION FROM SHIPS 


The Contracting Parties shall take all measures in conformity with international law to prevent, 


abate, combat and to the fullest possible extent eliminate pollution of the Mediterranean Sea 


Area caused by discharges from ships and to ensure the effective implementation in that Area 


of the rules which are generally recognized at the international level relating to the control of this 


type of pollution. 


ARTICLE 7: POLLUTION RESULTING FROM EXPLORATION AND 


EXPLOITATION OF THE CONTINENTAL SHELF AND THE SEABED 


AND ITS SUBSOIL 


The Contracting Parties shall take all appropriate measures to prevent, abate, combat and to 


the fullest possible extent eliminate pollution of the Mediterranean Sea Area resulting from 


exploration and exploitation of the continental shelf and the seabed and its subsoil. 


ARTICLE 8: POLLUTION FROM LAND-BASED SOURCES 


The Contracting Parties shall take all appropriate measures to prevent, abate, combat and to 


the fullest possible extent eliminate pollution of the Mediterranean Sea Area and to draw up and 


implement plans for the reduction and phasing out of substances that are toxic, persistent and 


liable to bioaccumulate arising from land-based sources. 


These measures shall apply: 


(a) to pollution from land-based sources originating within the territories of the Parties, and 


reaching the sea: 


– directly from outfalls discharging into the sea or through coastal disposal; 


– indirectly through rivers, canals or other watercourses, including underground watercourses, 


or through run-off; 


(b) to pollution from land-based sources transported by the atmosphere. 
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ARTICLE 9: COOPERATION IN DEALING WITH POLLUTION 


EMERGENCIES 


1. The Contracting Parties shall cooperate in taking the necessary measures for dealing with 


pollution emergencies in the Mediterranean Sea Area, whatever the causes of such 


emergencies, and reducing or eliminating damage resulting therefrom. 


2. Any Contracting Party which becomes aware of any pollution emergency in the 


Mediterranean Sea Area shall without delay notify the Organization and, either through the 


Organization or directly, any Contracting Party likely to be affected by such emergency. 


ARTICLE 10: CONSERVATION OF BIOLOGICAL DIVERSITY 


The Contracting Parties shall, individually or jointly, take all appropriate measures to protect and 


preserve biological diversity, rare or fragile ecosystems, as well as species of wild fauna and 


flora which are rare, depleted, threatened or endangered and their habitats, in the area to which 


this Convention applies. 


ARTICLE 11: POLLUTION RESULTING FROM THE TRANSBOUNDARY 


MOVEMENTS OF HAZARDOUS WASTES AND THEIR DISPOSAL 


The Contracting Parties shall take all appropriate measures to prevent, abate and to the fullest 


possible extent eliminate pollution of the environment which can be caused by transboundary 


movements and disposal of hazardous wastes, and to reduce to a minimum, and if possible 


eliminate, such transboundary movements. 


ARTICLE 12: MONITORING 


1. The Contracting Parties shall endeavour to establish, in close cooperation with the 


international bodies which they consider competent, complementary or joint programmes, 


including, as appropriate, programmes at the bilateral or multilateral levels, for pollution 


monitoring in the Mediterranean Sea Area and shall endeavour to establish a pollution 


monitoring system for that Area. 


2. For this purpose, the Contracting Parties shall designate the competent authorities 


responsible for pollution monitoring within areas under their national jurisdiction and shall 


participate as far as practicable in international arrangements for pollution monitoring in areas 


beyond national jurisdiction. 


3. The Contracting Parties undertake to cooperate in the formulation, adoption and 


implementation of such annexes to this Convention as may be required to prescribe common 


procedures and standards for pollution monitoring. 
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ARTICLE 13: SCIENTIFIC AND TECHNOLOGICAL COOPERATION 


1. The Contracting Parties undertake as far as possible to cooperate directly, or when 


appropriate through competent regional or other international organizations, in the fields of 


science and technology and to exchange data as well as other scientific information for the 


purpose of this Convention. 


2. The Contracting Parties undertake to promote the research on, access to and transfer of 


environmentally sound technology, including clean production technologies, and to cooperate in 


the formulation, establishment and implementation of clean production processes. 


3. The Contracting Parties undertake to cooperate in the provision of technical and other 


possible assistance in fields relating to marine pollution, with priority to be given to the special 


needs of developing countries in the Mediterranean region. 


ARTICLE 14: ENVIRONMENTAL LEGISLATION 


1. The Contracting Parties shall adopt legislation implementing the Convention and the 


Protocols. 


2. The Secretariat may, upon request from a Contracting Party, assist that Party in the drafting 


of environmental legislation in compliance with the Convention and the Protocols. 


ARTICLE 15: PUBLIC INFORMATION AND PARTICIPATION 


1. The Contracting Parties shall ensure that their competent authorities shall give to the public 


appropriate access to information on the environmental state in the field of application of the 


Convention and the Protocols, on activities or measures adversely affecting or likely to affect it 


and on activities carried out or measures taken in accordance with the Convention and the 


Protocols. 


2. The Contracting Parties shall ensure that the opportunity is given to the public to participate in 


decision-making processes relevant to the field of application of the Convention and the 


Protocols, as appropriate. 


3. The provision of paragraph 1. of this Article shall not prejudice the right of Contracting Parties 


to refuse, in accordance with their legal systems and applicable international regulations, to 


provide access to such information on the ground of confidentiality, public security or 


investigation proceedings, stating the reasons for such a refusal. 


ARTICLE 16: LIABILITY AND COMPENSATION 


The Contracting Parties undertake to cooperate in the formulation and adoption of appropriate 


rules and procedures for the determination of liability and compensation for damage resulting 


from pollution of the marine environment in the Mediterranean Sea Area. 
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ARTICLE 17: INSTITUTIONAL ARRANGEMENTS 


The Contracting Parties designate the United Nations Environment Programme as responsible 


for carrying out the following secretariat functions: 


(i) To convene and prepare the meetings of Contracting Parties and conferences provided for in 


articles 18, 21 and 22; 


(ii) To transmit to the Contracting Parties notifications, reports and other information received in 


accordance with articles 3, 9 and 26; 


(iii) To receive, consider and reply to enquiries and information from the Contracting Parties; 


(iv) To receive, consider and reply to enquiries and information from non-governmental 


organizations and the public when they relate to subjects of common interest or to activities 


carried out at the regional level; in this case, the Contracting Parties concerned shall be 


informed; 


(v) To perform the functions assigned to it by the protocols to this Convention; 


(vi) To regularly report to the Contracting Parties on the implementation of the Convention and 


of the Protocols; 


(vii) To perform such other functions as may be assigned to it by the Contracting Parties; 


(viii) To ensure the necessary coordination with other international bodies which the Contracting 


Parties consider competent, and in particular, to enter into such administrative arrangements as 


may be required for the effective discharge of the secretariat functions. 


ARTICLE 18: MEETINGS OF THE CONTRACTING PARTIES 


1. The Contracting Parties shall hold ordinary meetings once every two years and extraordinary 


meetings at any other time deemed necessary, upon the request of the Organization or at the 


request of any Contracting Party, provided that such requests are supported by at least two 


Contracting Parties. 


2. It shall be the function of the meetings of the Contracting Parties to keep under review the 


implementation of this Convention and the protocols and, in particular: 


(i) To review generally the inventories carried out by Contracting Parties and competent 


international organizations on the state of marine pollution and its  effects in the Mediterranean 


Sea Area; 


(ii) To consider reports submitted by the Contracting Parties under article 26; 


(iii) To adopt, review and amend as required the annexes to this Convention and to the 


protocols, in accordance with the procedure established in article 23; 


(iv) To make recommendations regarding the adoption of any additional protocols or any 


amendments to this Convention or the protocols in accordance with the provisions of articles 21 


and 22; 
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(v) To establish working groups as required to consider any matters related to this Convention 


and the protocols and annexes; 


(vi) To consider and undertake any additional action that may be required for the achievement 


of the purposes of this Convention and the protocols. 


(vii) To approve the Programme Budget. 


ARTICLE 19: BUREAU 


1. The Bureau of the Contracting Parties shall be composed of representatives of the 


Contracting Parties elected by the Meetings of the Contracting Parties. In electing the members 


of the Bureau, the Meetings of the Contracting Parties shall observe the principle of equitable 


geographical distribution. 


2. The functions of the Bureau and the terms and conditions upon which it shall operate shall be 


set in the Rules of Procedure adopted by the Meetings of the 


Contracting Parties. 


ARTICLE 20: OBSERVERS 


1. The Contracting Parties may decide to admit as observers at their meetings and conferences: 


(a) any State which is not a Contracting Party to the Convention; 


(b) any international governmental organization or any non-governmental organization the 


activities of which are related to the Convention. 


2. Such observers may participate in meetings without the right to vote and may present any 


information or report relevant to the objectives of the Convention. 


3. The conditions for the admission and participation of observers shall be established in the 


Rules of Procedure adopted by the Contracting Parties. 


ARTICLE 21: ADOPTION OF ADDITIONAL PROTOCOLS 


1. The Contracting Parties, at a diplomatic conference, may adopt additional protocols to this 


Convention pursuant to paragraph 5 of article 4. 


2. A diplomatic conference for the purpose of adopting additional protocols shall be convened 


by the Organization at the request of two thirds of the Contracting Parties. 


ARTICLE 22: AMENDMENT OF THE CONVENTION OR PROTOCOLS 


1. Any Contracting Party to this Convention may propose amendments to the Convention. 


Amendments shall be adopted by a diplomatic conference which shall be convened by the 


Organization at the request of two thirds of the Contracting Parties. 
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2. Any Contracting Party to this Convention may propose amendments to any protocol. Such 


amendments shall be adopted by a diplomatic conference which shall be convened by the 


Organization at the request of two thirds of the Contracting Parties to the protocol concerned. 


3. Amendments to this Convention shall be adopted by a three-fourths majority vote of the 


Contracting Parties to the Convention which are represented at the diplomatic conference and 


shall be submitted by the Depositary for acceptance by all Contracting Parties to the 


Convention. Amendments to any protocol shall be adopted by a three-fourths majority vote of 


the Contracting Parties to such protocol which are represented at the diplomatic conference and 


shall be submitted by the Depositary for acceptance by all Contracting Parties to such protocol. 


4. Acceptance of amendments shall be notified to the Depositary in writing. Amendments 


adopted in accordance with paragraph 3 of this article shall enter into force between Contracting 


Parties having accepted such amendments on the thirtieth day following the receipt by the 


Depositary of notification of their acceptance by at least three fourths of the Contracting Parties 


to this Convention or to the protocol concerned, as the case may be. 


5. After the entry into force of an amendment to this Convention or to a protocol, any new 


Contracting Party to this Convention or such protocol shall become a Contracting Party to the 


instrument as amended. 


ARTICLE 23: ANNEXES AND AMENDMENTS TO ANNEXES 


1. Annexes to this Convention or to any protocol shall form an integral part of the Convention or 


such protocol, as the case may be. 


2. Except as may be otherwise provided in any protocol, the following procedure shall apply to 


the adoption and entry into force of any amendments to annexes to this Convention or to any 


protocol, with the exception of amendments to the annex on arbitration: 


(i) Any Contracting Party may propose amendments to the annexes to this Convention or to any 


protocol at the meetings referred to in article 18; 


(ii) Such amendments shall be adopted by a three-fourths majority vote of the Contracting 


Parties to the instrument in question; 


(iii) The Depositary shall without delay communicate the amendments so adopted to all 


Contracting Parties; 


(iv) Any Contracting Party that is unable to approve an amendment to the annexes to this 


Convention or to any protocol shall so notify in writing the Depositary within a period determined 


by the Contracting Parties concerned when adopting the amendment; 


(v) The Depositary shall without delay notify all Contracting Parties of any notification received 


pursuant to the preceding sub-paragraph; 


(vi) On expiry of the period referred to in sub-paragraph (iv) above, the amendment to the annex 


shall become effective for all Contracting Parties to this Convention or to the protocol concerned 


which have not submitted a notification in accordance with the provisions of that sub-paragraph. 
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3. The adoption and entry into force of a new annex to this Convention or to any protocol shall 


be subject to the same procedure as for the adoption and entry into force of an amendment to 


an annex in accordance with the provisions of paragraph 2 of this article, provided that, if any 


amendment to the Convention or the protocol concerned is involved, the new annex shall not 


enter into force until such time as the amendment to the Convention or the protocol concerned 


enters into force. 


4. Amendments to the annex on arbitration shall be considered to be amendments to this 


Convention and shall be proposed and adopted in accordance with the procedures set out in 


article 22 above. 


ARTICLE 24: RULES OF PROCEDURE AND FINANCIAL RULES 


1. The Contracting Parties shall adopt rules of procedure for their meetings and conferences 


envisaged in articles 18, 21 and 22 above. 


2. The Contracting Parties shall adopt financial rules, prepared in consultation with the 


Organization, to determine, in particular, their financial participation in the Trust Fund. 


ARTICLE 25: SPECIAL EXERCISE OF VOTING RIGHT 


Within the areas of their competence, the European Economic Community and any regional 


economic grouping referred to in article 30 of this Convention shall exercise their right to vote 


with a number of votes equal to the number of their member States which are Contracting 


Parties to this Convention and to one or more protocols; the European Economic Community 


and any grouping as referred to above shall not exercise their right to vote in cases where the 


member States concerned exercise theirs, and conversely. 


ARTICLE 26: REPORTS 


1. The Contracting Parties shall transmit to the Organization reports on: 


(a) the legal, administrative or other measures taken by them for the implementation of this 


Convention, the Protocols and of the recommendations adopted by their meetings; 


(b) the effectiveness of the measures referred to in sub-paragraph (a) and problems 


encountered in the implementation of the instruments as mentioned above. 


2. The reports shall be submitted in such form and at such intervals as the Meetings of 


Contracting Parties may determine. 


ARTICLE 27: COMPLIANCE CONTROL 


The meetings of the Contracting Parties shall, on the basis of periodical reports referred to in 


Article 26 and any other report submitted by the Contracting Parties, assess the compliance 
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with the Convention and the Protocols as well as the measures and recommendations. They 


shall recommend, when appropriate, the necessary steps  to bring about full compliance with 


the Convention and the Protocols and promote the implementation of the decisions and 


recommendations. 


ARTICLE 28: SETTLEMENT OF DISPUTES 


1. In case of a dispute between Contracting Parties as to the interpretation or application of this 


Convention or the protocols, they shall seek a settlement of the dispute through negotiation or 


any other peaceful means of their own choice. 


2. If the Parties concerned cannot settle their dispute through the means mentioned in the 


preceding paragraph, the dispute shall upon common agreement be submitted to arbitration 


under the conditions laid down in annex A to this Convention. 


3. Nevertheless, the Contracting Parties may at any time declare that they recognize as 


compulsory ipso facto and without special agreement, in relation to any other Party accepting 


the same obligation, the application of the arbitration procedure in conformity with the provisions 


of annex A. Such declaration shall be notified in writing to the Depositary, who shall 


communicate it to the other Parties. 


ARTICLE 29: RELATIONSHIP BETWEEN THE CONVENTION AND 


PROTOCOLS 


1. No one may become a Contracting Party to this Convention unless it becomes at the same 


time a Contracting Party to at least one of the protocols. No one may become a Contracting 


Party to a protocol unless it is, or becomes at the same time, a Contracting Party to this 


Convention. 


2. Any protocol to this Convention shall be binding only on the Contracting Parties to the 


protocol in question. 


3. Decisions concerning any protocol pursuant to articles 18, 22 and 23 of this Convention shall 


be taken only by the Parties to the protocol concerned. 


ARTICLE 30: SIGNATURE 


This Convention, the Protocol for the Prevention of Pollution of the Mediterranean Sea by 


Dumping from Ships and Aircraft and the Protocol concerning cooperation in Combating 


Pollution of the Mediterranean Sea by Oil and Other Harmful Substances in Cases of 


Emergency shall be open for signature in Barcelona on 16 February 1976 and in Madrid from 17 


February 1976 to 16 February 1977 by any State invited as a participant in the Conference of 


Plenipotentiaries of the Coastal States of the Mediterranean Region on the Protection of the 


Mediterranean Sea, held in Barcelona from 2 to 16 February 1976, and by any State entitled to 


sign any protocol in accordance with the provisions of such protocol. They shall also be open 
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until the same date for signature by the European Economic Community and by any similar 


regional economic grouping at least one member of which is a coastal State of the 


Mediterranean Sea Area and which exercise competence in fields covered by this Convention, 


as well as by any protocol affecting them. 


ARTICLE 31: RATIFICATION, ACCEPTANCE OR APPROVAL 


This Convention and any protocol thereto shall be subject to ratification, acceptance, or 


approval. Instruments of ratification, acceptance or approval shall be deposited with the 


Government of Spain, which will assume the functions of Depositary. 


ARTICLE 32: ACCESSION 


1. As from 17 February 1977, the present Convention, the Protocol for the Prevention of 


Pollution of the Mediterranean Sea by Dumping from Ships and Aircraft, and the Protocol 


concerning Cooperation in Combating Pollution of the Mediterranean Sea by Oil and other 


Harmful Substances in Cases of Emergency shall be open for accession by the States, by the 


European Economic Community and by any grouping as referred to in article 30. 


2. After the entry into force of the Convention and of any protocol, any State not referred to in 


article 30 may accede to this Convention and to any protocol, subject to prior approval by three 


fourths of the Contracting Parties to the protocol concerned. 


3. Instruments of accession shall be deposited with the Depositary. 


ARTICLE 33: ENTRY INTO FORCE 


1. This Convention shall enter into force on the same date as the protocol first entering into 


force. 


2. The Convention shall also enter into force with regard to the States, the European Economic 


Community and any regional economic grouping referred to in article 30 if they have complied 


with the formal requirements for becoming Contracting Parties to any other protocol not yet 


entered into force. 


3. Any protocol to this Convention, except as otherwise provided in such protocol, shall enter 


into force on the thirtieth day following the date of deposit of at least six instruments of 


ratification, acceptance, or approval of, or accession to such protocol by the Parties referred to 


in article 30. 


4. Thereafter, this Convention and any protocol shall enter into force with respect to any State, 


the European Economic Community and any regional economic grouping referred to in article 


30 on the thirtieth day following the date of deposit of the instruments of ratification, acceptance, 


approval or accession. 
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ARTICLE 34: WITHDRAWAL 


1. At any time after three years from the date of entry into force of this Convention, any 


Contracting Party may withdraw from this Convention by giving written notification of withdrawal. 


2. Except as may be otherwise provided in any protocol to this Convention, any Contracting 


Party may, at any time after three years from the date of entry into force of such protocol, 


withdraw from such protocol by giving written notification of withdrawal. 


3. Withdrawal shall take effect 90 days after the date on which notification of withdrawal is 


received by the Depositary. 


4. Any Contracting Party which withdraws from this Convention shall be considered as also 


having withdrawn from any protocol to which it was a Party. 


5. Any Contracting Party which, upon its withdrawal from a protocol, is no longer a Party to any 


protocol to this Convention, shall be considered as also having withdrawn from this Convention. 


ARTICLE 35: RESPONSIBILITIES OF THE DEPOSITARY 


1. The Depositary shall inform the Contracting Parties, any other Party referred to in article 30, 


and the Organization: 


(i) Of the signature of this Convention and of any protocol thereto, and of the deposit of 


instruments of ratification, acceptance, approval or accession in accordance with articles 30, 31 


and 32; 


(ii) Of the date on which the Convention and any protocol will come into force in accordance 


with the provisions of article 33; 


(iii) Of notifications of withdrawal made in accordance with article 34; 


(iv) Of the amendments adopted with respect to the Convention and to any protocol, their 


acceptance by the Contracting Parties and the date of entry into force of those amendments in 


accordance with the provisions of article 22; 


(v) Of the adoption of new annexes and of the amendment of any annex in accordance with 


article 23; 


(vi) Of declarations recognizing as compulsory the application of the arbitration procedure 


mentioned in paragraph 3 of article 28. 


2. The original of this Convention and of any protocol thereto shall be deposited with the 


Depositary, the Government of Spain, which shall send certified copies thereof to the 


Contracting Parties, to the Organization, and to the Secretary-General of the United Nations for 


registration and publication in accordance with Article 102 of the United Nations Charter. 


In Witness thereof the undersigned, being duly authorized by their respective Governments, 


have signed this Convention. Done at Barcelona on 16 February 1976 in a single copy in the 


Arabic, English, French and Spanish languages, the four texts being equally authoritative. 
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ANNEX A: ARBITRATION 


ARTICLE 1 


Unless the Parties to the dispute otherwise agree, the arbitration procedure shall be conducted 


in accordance with the provisions of this annex. 


ARTICLE 2 


1. At the request addressed by one Contracting Party to another Contracting Party in 


accordance with the provisions of paragraph 2 or paragraph 3 of article 28 of the Convention, an 


arbitral tribunal shall be constituted. The request for arbitration shall state the subject matter of 


the application including, in particular, the articles of the Convention or the protocol, the 


interpretation or application of which is in dispute. 


2. The claimant party shall inform the Organization that it has requested the setting up of an 


arbitral tribunal, stating the name of the other Party to the dispute and articles of the Convention 


or the protocols the interpretation or application of which is in its opinion in dispute. The 


Organization shall forward the information thus received to all Contracting Parties to the 


Convention. 


ARTICLE 3 


The arbitral tribunal shall consist of three members: each of the Parties to the dispute shall 


appoint an arbitrator; the two arbitrators so appointed shall designate by common agreement 


the third arbitrator who shall be the chairman of the tribunal. The latter shall not be a national of 


one of the Parties to the dispute, nor have his usual place of residence in the territory of one of 


these Parties, nor be employed by any of them, nor have dealt with the case in any other 


capacity. 


ARTICLE 4 


1. If the chairman of the arbitral tribunal has not been designated within two months of the 


appointment of the second arbitrator, the Secretary-General of the United Nations shall, at the 


request of the more diligent Party, designate him within a further two months’ period. 


2. If one of the Parties to the dispute does not appoint an arbitrator within two months of receipt 


of the request, the other Party may inform the Secretary-General of the United Nations who 


shall designate the chairman of the arbitral tribunal within a further two months’ period. Unpon 


designation, the chairman of the arbitral tribunal shall request the Party which has not appointed 


an arbitrator to do so within two months. After such period, he shall inform the Secretary-


General of the United Nations, who shall make this appointment within a further two months’ 


period. 
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ARTICLE 5 


1. The arbitral tribunal shall decide according to the rules of international law and, in particular, 


those of this Convention and the protocols concerned. 


2. Any arbitral tribunal constituted under the provisions of this annex shall draw up its own rules 


of procedure. 


ARTICLE 6 


1. The decisions of the arbitral tribunal, both on procedure and on substance, shall be taken by 


majority vote of its members. 


2. The tribunal may take all appropriate measures in order to establish the facts. It may, at the 


request of one of the Parties, recommend essential interim measures of protection. 


3. If two or more arbitral tribunals constituted under the provisions of this annex are seized of 


requests with identical or similar subjects, they may inform themselves of the procedures for 


establishing the facts and take them into account as far as possible. 


4. The Parties to the dispute shall provide all facilities necessary for the effective conduct of the 


proceedings. 


5. The absence or default of a Party to the dispute shall not constitute an impediment to the 


proceedings. 


ARTICLE 7 


1. The award of the arbitral tribunal shall be accompanied by a statement of reasons. It shall be 


final and binding upon the Parties to the dispute. 


2. Any dispute which may arise between the Parties concerning the interpretation or execution 


of the award may be submitted by the more diligent Party to the arbitral tribunal which made the 


award or, if the latter cannot be seized thereof, to another arbitral tribunal constituted for this 


purpose in the same manner as the first. 


ARTICLE 8 


The European Economic Community and any regional economic grouping referred to in article 


30 of the Convention, like any Contracting Party to the Convention, are empowered to appear 


as complainants or as respondents before the arbitral tribunal. 


 

























European Task Force in Denmark Final Report
 S. Le Floch – B. Le Guen / Cedre


G. Vincent / European Commission


ACCIDENT OF THE OIL TANKER “BALTIC CARRIER” OFF THE
DANISH COASTLINE


FINAL REPORT


European Task Force in Denmark from 1st to 5 April, 2001


Gilles Vincent, (European Commission)
Bernard Le Guen, Cedre, France


Stéphane Le Floch, Cedre, France







April 2001


European Task Force in Denmark Final Report S. Le Floch – B. Le Guen / Cedre
G. Vincent / European Commission


ii


Table of contents


INTRODUCTION 1


PART 1: SUMMARY OF THE ACCIDENT AND ENVIRONMENTAL DATA 2


1.1. Summary of the accident: 2


1.2. Type of the shoreline and level of pollution 3


1.3. Weather conditions 3


PART 2: TASK FORCE VISITS ON SITE 4


2.1. Day 1 (2nd April 2001) 4


2.2. Day 2 (3rd of April) 7


2.3. End of the Task Force mission 10


PART 3: RECOMMANDATIONS AND ISSUES ARISING FROM THE VISITS ON
SITE AND FROM THE DISCUSSIONS WITH THE DANISH
EMERGENCY MANAGEMENT AGENCY 10


3.1. The future cleaning operations 10


3.2. Monitoring programme 10







April 2001


European Task Force in Denmark Final Report S. Le Floch – B. Le Guen / Cedre
G. Vincent / European Commission


1


INTRODUCTION


This report describes the mission and recommendations of the European Task Force that went
to Denmark from 1st to 5 April 2001 in relation to the oil spill resulting from the collision
between the bulk carrier “Tern” and the oil tanker “Baltic Carrier”  at the maritime border
between Germany and Denmark on March 29th in the early morning (Figure 1).


The report contains three parts:
• Part 1 presents the summary of the incident, the environment and the maritime


weather conditions prevailing in this area,
• Part 2 is the account of the experts visits on site,
• Part 3 presents their recommendations and issues arising from observations of the


response on the shore (techniques used for cleaning and command structure) and
from discussions held with the directorate of the Danish Civil Protection.


Following a request from the Danish authorities, The European Commission decided to send
the European Task Force in order to help the Danish authorities to define the best means of
minimising the damage of the spill and to ensure  the recovery of affected areas.


To this end, G. Vincent (European Commission), B. Le Guen (Cedre) and S. Le Floch
(Cedre) were commissioned on site to provide their expertise.


Figure 1: Localisation of the collision between the “Baltic carrier” and the “Tern”.
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PART 1: SUMMARY OF THE ACCIDENT AND ENVIRONMENTAL DATA


1.1. Summary of the accident:


In the morning of the 29th of March 2001 at 00.30 (L.T.), the cargo “Tern” and the tanker
“Baltic Carrier” collided in the Baltic sea at the position 54°43N and 12°35E (Figure 1).
The bulk carrier “Tern”, flying the Cyprus flag, which was carrying sugar from Cuba to
Latvia by way of Rostock in Germany, ran into the tanker “Baltic Carrier”, under Marshall
Island flag, which was carrying 30.000 Tons of Heavy Fuel Oil 380 produced by UK Texaco,
from Estonia to Sweden. The bulb of the cargo struck sharply the tanker at the level of the
tank 6 that contained approximately 2.700 Tons of oil (Photos 1 and 2).


Photo 1: Baltic Carrier after the collision. Photo 2: hole in the starboard side of the tank
number 6.


The release of Heavy FO began immediately and the 29th an emergency plan was
implemented. An air survey, organised by the Danish air force, enabled to observe a slick at
the sea surface.
Due to the conditions at sea and the extent of boat damages, the personnel failed to control the
release of oil. The slick began to drift with the wind and prevailing ocean currents towards
Danish shoreline. At 17.30 GMT, the slick went across the Grønesund strait and reached the
coast of Bogø, Møn and Falster islands (Figure 2). The main working spots were located in
this area (Figure 3).
On Friday 30th March, the Danish Environmental Protection Agency arrived in Stubbekøbing
area in order to organise the collection of the oil that was stranded on beaches.
Four days after the accident, the oil collected at sea was estimated around 940 Tons,
15 vessels were involved in the operations, and the amount of oil collected on the shoreline
was estimated around 630 Tons, 220 persons participated in the cleaning operations.
During our survey, the total known shoreline affected was estimated between 30 and 50 km
but we did not perform a more precise survey due to time constraints.
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Figure 2: Oil slick drift.


1.2. Type of the shoreline and level of pollution


The affected shoreline consisted mainly of wetlands and shingle beaches.


During the survey it was possible to estimate that between 10 and 20 km of wetlands were
contaminated. From sea to land, the first meter of this specific coastline, which is very
sensitive, was highly polluted: oil was trapped by the reed stalks.
Fenefjord is an area protected by law (bird sanctuary).


The pollution on shingle beaches was heterogeneous and different levels of contamination
were observed. The biggest slicks, which were collected by heavy equipment, were located
inbays.


1.3. Weather conditions


At sea, immediately after the accident, the weather conditions (no wind, 2,5 m waves) made
operations at sea difficult.


However, during the period of the Task Force mission, the meteorological conditions were
ideal for oil recover at sea (no wind, no waves).
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Figure 3: The main working spots at the 2nd April 2001 (A, B, C, D, E, F, G and H) and sites
that we visited (1, 2, 3, 4, 5, 6, 7, 8, 9 and 10) .


PART 2: TASK FORCE VISITS ON SITE


The experts visited some of the polluted sites during the 2nd and 3rd April.


2.1. Day 1 (2nd April 2001)


The expertise started with a briefing at the operational headquarters at Stubbekøbing. The On
Scene Commander (from the Danish Civil protection) told us that 16 km of shoreline had
been reached by oil and divided for operational reasons in 8 zones (A, B, C, D, E, F,G and H).
Taking into account that the weathering processes of the oil were quite limited, the Danish
authorities estimated that about 50 % of the oil discharged from the tanker had thus been
recovered.  About 220 persons from the Civil protection and volunteers were involved on the
working sites.
After this overview, we moved to the working sites on the island of Bogø to visit 5 sites.
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Site 1: (Photos 3 to 6)
The most important one (also the mobile headquarters). It included two slicks of about 100 m2


contained with booms. The collecting operations were ongoing on one slick. They consisted
of the transfer of oil from the shore to a provisional storage container before being transported
for treatment (burning in an incineration factory). The Civil protection decided to rent heavy
equipment such as backhoe and front-end loader in order to collect the oil on beaches.


Photo 3 Photo 4


Photo 5 Photo 6


Site 2: (Photos 7 & 8)
On this site, a smaller slick was contained with two small sediment dikes. The recovery was
performed with a vacuum truck. In the vicinity, several people collected patches of oil with
shovels and dustbins.


Photo 7 Photo 8
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Site 3: (Photo 9)
A small site where the primary cleaning had just been completed. It illustrated the difficulties
for the secondary cleaning phase regarding the cleaning of rocks and of shoreline vegetation.


Photo 9


Site 4:
Similar to site 1.


Site 5: (Photos 10 & 11)
The site is highly sensitive due to the nature of the shoreline (marshland) which made the
access more difficult. During the survey, a big slick (estimated about 300 tons) was
discovered and a nearly continuous pollution of the shoreline over almost 1 km was observed.


Photo 10 Photo 11


In the evening of day 1, experts participated in a one-hour debriefing with Kolonnechef F.
Nielsen at the headquarters in Stubbekøbing. During the exchange of views, the following
questions were addressed:
• the possibility of further developing pumping techniques less damaging for the


environment than backhoe or front-end loader,
• the need to prevent the dissemination of the pollution, particularly during the transfer


operations and around the temporary storage site, in order to facilitate the second phase of
cleaning,


• the specific difficulties associated with site 5,
• the precautions taken regarding human health aspects in relation to responders,
• the strategy adopted regarding oiled birds.
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2.2. Day 2 (3rd of April)


This day was devoted to finalizing the operational field survey started the day before and to
come back to some specific sites.


Back to site 1: (Photos 12 & 13)
The collecting operations were in progress and the amount of oil was considerably reduced. If
we take into account only the quantities of oil collected, it is clearly apparent that the
mechanical shovel was efficient. On the other hand, the amount of recovered sand was huge
with regard to the quantity of oil. The beach facies was completely turned up side down due
to the mechanical tools.


Photo 12 Photo 13


Site 6: (Photos 14 & 15)
This site was located on a small dike with a channel for water that connects the Bogø island to
the Møn island. In order to prevent the contamination of the Letten sea, two booms were
deployed. A vacuum truck pumped a slick between adjacent rocks with success.


Photo 14 Photo 15


Site 7: (Photo 16 & 17)
A second mobile headquarters was located on this site near a quarry. The headquarters
covered the needs for a 4-km long shoreline of shingle beaches. Operations were ongoing due
to new oil arrivals, two backhoes were involved in the collecting operations.







April 2001


European Task Force in Denmark Final Report S. Le Floch – B. Le Guen / Cedre
G. Vincent / European Commission


8


Photo 16 Photo 17


Site 8: (Photos 18 & 19)
Back to Bogø, this site was situated near the entrance of the Fanefjord bird sanctuary, which
was protected by a long boom (300 metres). At this location, the shoreline included a bed of
reeds.


Photo18 Photo 19


Site 9: (Photos 20 & 21)
A medium-size slick contained with a boom was being collected with two backhoes and one
front-end loader.


Photo 20 Photo 21


Site 10: (Photos 22 & 23)
This site was characterised by the presence of three excavations used as temporary storage for
collected oil and sand.
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Photo 22 Photo 23


Back to site 5: (Photos 24 to 27)
Considerable work had been performed since the previous day. A boom contained the slick
and two backhoes collected the oil. The Civil protection team planned to build a road with
sheets of metal in order to facilitate the shoreline access.


Photo 24 Photo 25


Photo 26 Photo 27


Day 2 was closed by a debriefing with section leader Hans Bruhn at the headquarters in
Stubbekøbing. From a general standpoint, the mechanical recovery could be considered
efficient regardless of the environmental impacts of the heavy equipment involved in the
operations.
For site 5, suggestions were made to adapt techniques to the forecast for the next two days.
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For sites 6 and 8, suggestions were made regarding the positioning of booms.


Concerning the amount of oil collected, the Danish authorities gave us the following figures:
• 250 tons of oil fund in the bulb of the MS Tern
• 965 tons recovered at sea
• 250 tons collected on shore during March 31st


• 350 tons collected on shore during April 1st


• 130 tons collected on shore during April 2nd


• 190 tons collected on shore during April 3rd


In total, 2.135 tons of oil were recovered.


Moreover, about 2.300 dead birds were found at sea and on the shoreline.


2.3. End of the Task Force mission


On the 4th of April 2001, the Task Force mission ended with a debriefing at Copenhagen with
the representatives of the Danish Emergency Management Agency (Deputy Director Torben
Nilsson and Brigade Commander Peter Wehler).


PART 3: RECOMMANDATIONS AND ISSUES ARISING FROM THE VISITS
ON SITE AND FROM THE DISCUSSIONS WITH THE DANISH
EMERGENCY MANAGEMENT AGENCY


3.1. The future cleaning operations


Considering the extent of the oil spill, it appears clearly that several weeks will be needed to
achieve the final cleaning operations.


For the cleaning of the shingles and pebbles from beaches, we can recommend the use of a
concrete mixer truck. Cleaning agents could be added to the water for these operations.
Aromatic free solvents are recommended.


For wetlands, that have a very specific ecosystem due to their high sensitivity, the cleaning
operations should be performed with special care. We recommend in order to adapt the
cleaning techniques to call for scientific expertise to avoid irreversible damages to flora and
fauna.


3.2. Monitoring programme


Due to the sensitivity of some polluted shoreline (wetlands), it appears relevant to elaborate a
monitoring programme in order to determine the actual impact on the environment.








OPRC – HNS PROTOCOL
PROTOCOL ON PREPAREDNESS, RESPONSE AND


CO-ORDINATION TO POLLUTION INCIDENTS BY HAZARDOUS
AND NOXIOUS SUBSTANCES, 2000


INTERNATIONAL
MARITIME


ORGANIZATION







What is the OPRC-HNS
Protocol 2000?


The Protocol on Preparedness, Response and Co-
operation to Pollution Incidents by Hazardous and
Noxious Substances (HNS), 2000 or the OPRC-HNS
Protocol, aims to provide a global framework for
international co-operation establishing systems for
preparedness and response in combating incidents
or threats of marine pollution involving HNS at the
national, regional and global levels; in improving
scientific and technological understanding and
knowledge in this field; in promoting technical co-
operation in response techniques; and in developing
specialized training programmes.


The OPRC-HNS Protocol was adopted to expand the
scope of the 1990 International Convention on Oil
Pollution Preparedness, Response and Co-operation
(OPRC Convention 1990), which entered into force
on 13 May 1995, to apply, in whole or in part, to
pollution incidents by hazardous substances other
than oil. The OPRC-HNS Protocol was formally
adopted in March 2000 by States already Party to the
OPRC Convention and entered into force on 14 June
2007.


What does the OPRC-HNS Protocol
2000 cover?


Under the OPRC-HNS Protocol 2000, hazardous and
noxious substances or HNS are defined as “any
substance other than oil which, if introduced into the
marine environment, is likely to create hazards to
human health, to harm living resources and marine
life, to damage amenities or to interfere with other
legitimate uses of the sea”, and include:


4 Oil derivatives;


4 Liquid substances which are noxious or
dangerous;


4 Liquefied gases;


4 Liquids with flashpoints not exceeding 60°C;


4 Packaged dangerous, harmful and hazardous
materials; and


4 Solid bulk material with associated chemical
hazards.


The Protocol covers pollution incidents or a threat of
a pollution incident from HNS, such as a discharge,
release or emission of HNS including those from fire
or explosions, which pose or may pose a threat to the
marine environment, or coastline, and would,
therefore, require emergency action or an immediate
response.


What are the potential benefits of
being a Party to the OPRC-HNS
Protocol 2000?


States acceding to the OPRC-HNS Protocol will
derive benefits such as:


4 Access to an international platform for co-
operation and mutual assistance in preparing for
and responding to major HNS pollution incidents
and a mechanism for establishing co-operative
arrangements with other State Parties.


4 A means for urgently accessing relevant technical
assistance and response resources in the event of
an HNS incident.


4 A framework for the development of national and
regional capacity to prepare for and respond to
HNS incidents.


OPRC – HNS PROTOCOL
IMO's response to current environmental challenges | OPRC – HNS PROTOCOL


PROTOCOL ON PREPAREDNESS, RESPONSE AND CO-ORDINATION TO
POLLUTION INCIDENTS BY HAZARDOUS AND NOXIOUS SUBSTANCES, 2000


Image courtesy of the Maritime and Coastguard Agency of the
United Kingdom







4 Participation in a network for the exchange of new
research and development information, best
practices and practical experiences in HNS
response.


4 Access to training and support for developing the
essential preparedness and response structures
and legislation at national and regional levels
through IMO’s Integrated Technical Co-operation
Programme.


Such benefits will contribute to the enhanced
protection of a State’s coastal zone and marine
environment including human health and resources.


What are the obligations of Parties to
the OPRC-HNS Protocol?


States acceding to the OPRC-HNS Protocol must
meet certain basic obligations as required under the
Protocol, including:


4 A national system for responding to HNS, including
a designated national authority, a national
operational contact point and a national
contingency plan. This needs to be backstopped
by a minimum level of response equipment,
communications plans, regular training and
exercises.


4 Requiring ships that are entitled to fly its flag to
carry a shipboard pollution incident emergency
plan and for seaports and offshore units, floating
production and related facilities that are within its
jurisdiction to also have similar arrangements,
which must be coordinated with national systems
for responding promptly and effectively to HNS
pollution incidents.


4 Providing assistance, to the extent possible and
feasible, to other States in the event of a pollution
emergency, with a provision for the reimbursement
of any assistance provided.


States should also try to conclude bilateral or
multilateral agreements for preparedness for and


response to pollution incidents. This would act as a
'topping up' mechanism for accessing additional
resources over and above what is available at the
State level in the event of a pollution incident and for
facilitating co-operation with other States, the
shipping industry, industries dealing with HNS and
other entities.


IMO has developed a wide array of tools, including
model training courses, manuals and guidance
documents, to assist countries in developing
capacity for HNS and meeting their obligations
under the Protocol. States may also request
assistance from IMO, through its Integrated
Technical Co-operation Programme, in meeting
these obligations and in implementing the
provisions of the Protocol.


What are the Potential Costs of
Membership?


Only Parties to the OPRC Convention 1990 can
accede to the OPRC-HNS Protocol 2000. There are
no membership fees. However, States must be able
to meet the basic obligations required in order to
become parties to the OPRC-HNS Protocol.
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ADOPTION OF THE FINAL ACT AND ANY INSTRUMENTS, RECOMMENDATIONS 


AND RESOLUTIONS RESULTING FROM THE WORK OF THE CONFERENCE 
 
NAIROBI INTERNATIONAL CONVENTION ON THE REMOVAL OF WRECKS, 2007 
 


Text adopted by the Conference 
 
 
Preamble 
 
THE STATES PARTIES TO THE PRESENT CONVENTION, 
 


CONSCIOUS of the fact that wrecks, if not removed, may pose a hazard to navigation or 
the marine environment, 
 


CONVINCED of the need to adopt uniform international rules and procedures to ensure 
the prompt and effective removal of wrecks and payment of compensation for the costs therein 
involved,   
 


NOTING that many wrecks may be located in States’ territory, including the territorial 
sea, 
 


RECOGNIZING the benefits to be gained through uniformity in legal regimes governing 
responsibility and liability for removal of hazardous wrecks, 
 


BEARING IN MIND the importance of the United Nations Convention on the Law of the Sea, 
done at Montego Bay on 10 December 1982, and of the customary international law of the sea, and 
the consequent need to implement the present Convention in accordance with such provisions, 
 


HAVE AGREED as follows: 
 


Article 1 
 


Definitions 
 
For the purposes of this Convention: 
 
1 “Convention area” means the exclusive economic zone of a State Party, established in 
accordance with international law or, if a State Party has not established such a zone, an area
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beyond and adjacent to the territorial sea of that State determined by that State in accordance 
with international law and extending not more than 200 nautical miles from the baselines from 
which the breadth of its territorial sea is measured. 
 
2 “Ship” means a seagoing vessel of any type whatsoever and includes hydrofoil boats, 
air-cushion vehicles, submersibles, floating craft and floating platforms, except when such 
platforms are on location engaged in the exploration, exploitation or production of seabed 
mineral resources. 
 
3 “Maritime casualty” means a collision of ships, stranding or other incident of navigation, 
or other occurrence on board a ship or external to it, resulting in material damage or imminent 
threat of material damage to a ship or its cargo. 
 
4 “Wreck”, following upon a maritime casualty, means: 
 


(a) a sunken or stranded ship; or 
 


(b) any part of a sunken or stranded ship, including any object that is or has been on 
board such a ship; or 


 
(c) any object that is lost at sea from a ship and that is stranded, sunken or adrift at 


sea; or 
 


(d) a ship that is about, or may reasonably be expected, to sink or to strand, where 
effective measures to assist the ship or any property in danger are not already 
being taken. 


 
5 “Hazard” means any condition or threat that: 
 


(a) poses a danger or impediment to navigation; or 
 


(b) may reasonably be expected to result in major harmful consequences to the marine 
environment, or damage to the coastline or related interests of one or more States. 


 
6 “Related interests” means the interests of a coastal State directly affected or threatened by 
a wreck, such as: 
 


(a) maritime coastal, port and estuarine activities, including fisheries activities, 
constituting an essential means of livelihood of the persons concerned; 


 
(b) tourist attractions and other economic interests of the area concerned; 


 
(c) the health of the coastal population and the wellbeing of the area concerned, 


including conservation of marine living resources and of wildlife; and 
 


(d) offshore and underwater infrastructure. 
 
7 “Removal” means any form of prevention, mitigation or elimination of the hazard created 
by a wreck. “Remove”, “removed” and “removing” shall be construed accordingly. 
 







 - 3 - LEG/CONF.16/19 
 
 


I:\CONF\LEG\16\19.doc 


8 “Registered owner” means the person or persons registered as the owner of the ship or, in 
the absence of registration, the person or persons owning the ship at the time of the maritime 
casualty. However, in the case of a ship owned by a State and operated by a company which in 
that State is registered as the operator of the ship, “registered owner” shall mean such company. 
 
9 “Operator of the ship” means the owner of the ship or any other organization or person 
such as the manager, or the bareboat charterer, who has assumed the responsibility for operation 
of the ship from the owner of the ship and who, on assuming such responsibility, has agreed to 
take over all duties and responsibilities established under the International Safety Management 
Code, as amended∗. 
 
10 “Affected State” means the State in whose Convention area the wreck is located. 
 
11 “State of the ship’s registry” means, in relation to a registered ship, the State of 
registration of the ship and, in relation to an unregistered ship, the State whose flag the ship is 
entitled to fly.  
 
12 “Organization” means the International Maritime Organization.  
 
13 “Secretary-General” means the Secretary-General of the Organization. 
 


Article 2 
 


Objectives and general principles 
 
1 A State Party may take measures in accordance with this Convention in relation to the 
removal of a wreck which poses a hazard in the Convention area. 
 
2 Measures taken by the Affected State in accordance with paragraph 1 shall be 
proportionate to the hazard. 
 
3 Such measures shall not go beyond what is reasonably necessary to remove a wreck 
which poses a hazard and shall cease as soon as the wreck has been removed; they shall not 
unnecessarily interfere with the rights and interests of other States including the State of the 
ship’s registry, and of any person, physical or corporate, concerned. 
 
4 The application of this Convention within the Convention area shall not entitle a 
State Party to claim or exercise sovereignty or sovereign rights over any part of the high seas. 
 
5 States Parties shall endeavour to co-operate when the effects of a maritime casualty 
resulting in a wreck involve a State other than the Affected State. 
 


                                                 
∗  Refer to the International Management Code for the Safe Operation of Ships and for Pollution Prevention, 


adopted by the Assembly of the International Maritime Organization by resolution A.741(18), as amended. 
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Article 3 
 


Scope of application 
 
1 Except as otherwise provided in this Convention, this Convention shall apply to wrecks in 
the Convention area. 
 
2 A State Party may extend the application of this Convention to wrecks located within its 
territory, including the territorial sea, subject to article 4, paragraph 4.  In that case, it shall notify 
the Secretary-General accordingly, at the time of expressing its consent to be bound by this 
Convention or at any time thereafter.  When a State Party has made a notification to apply this 
Convention to wrecks located within its territory, including the territorial sea, this is without 
prejudice to the rights and obligations of that State to take measures in relation to wrecks located 
in its territory, including the territorial sea, other than locating, marking and removing them in 
accordance with this Convention.  The provisions of articles 10, 11 and 12 of this Convention 
shall not apply to any measures so taken other than those referred to in articles 7, 8 and 9 of this 
Convention. 
 
3 When a State Party has made a notification under paragraph 2, the “Convention area” of 
the Affected State shall include the territory, including the territorial sea, of that State Party. 
 
4 A notification made under paragraph 2 above shall take effect for that State Party, if made 
before entry into force of this Convention for that State Party, upon entry into force. 
If notification is made after entry into force of this Convention for that State Party, it shall take 
effect six months after its receipt by the Secretary-General. 
 
5 A State Party that has made a notification under paragraph 2 may withdraw it at any time 
by means of a notification of withdrawal to the Secretary-General. Such notification of 
withdrawal shall take effect six months after its receipt by the Secretary-General, unless the 
notification specifies a later date. 
 


Article 4 
 


Exclusions 
 
1 This Convention shall not apply to measures taken under the International Convention 
relating to Intervention on the High Seas in Cases of Oil Pollution Casualties, 1969, as amended, 
or the Protocol relating to Intervention on the High Seas in Cases of Pollution by Substances 
other than Oil, 1973, as amended. 
 
2 This Convention shall not apply to any warship or other ship owned or operated by a 
State and used, for the time being, only on Government non-commercial service, unless that State 
decides otherwise. 
 
3 Where a State Party decides to apply this Convention to its warships or other ships as 
described in paragraph 2, it shall notify the Secretary-General, thereof, specifying the terms and 
conditions of such application. 
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4 (a) When a State Party has made a notification under article 3, paragraph 2, the 
following provisions of this Convention shall not apply in its territory, including 
the territorial sea: 


 
(i) Article 2, paragraph 4; 


 
(ii) Article 9, paragraphs 1, 5, 7, 8, 9 and 10; and 


 
(iii) Article 15. 


 
 (b) Article 9, paragraph 4, insofar as it applies to the territory, including the territorial 


sea of a State Party, shall read: 
 


Subject to the national law of the Affected State, the registered owner may 
contract with any salvor or other person to remove the wreck determined to 
constitute a hazard on behalf of the owner.  Before such removal commences, the 
Affected State may lay down conditions for such removal only to the extent 
necessary to ensure that the removal proceeds in a manner that is consistent with 
considerations of safety and protection of the marine environment. 


 
Article 5 


 
Reporting wrecks 


 
1 A State Party shall require the master and the operator of a ship flying its flag to report to 
the Affected State without delay when that ship has been involved in a maritime casualty 
resulting in a wreck. To the extent that the reporting obligation under this article has been 
fulfilled either by the master or the operator of the ship, the other shall not be obliged to report.  
 
2 Such reports shall provide the name and the principal place of business of the registered 
owner and all the relevant information necessary for the Affected State to determine whether the 
wreck poses a hazard in accordance with article 6, including:  
 


(a) the precise location of the wreck; 
 


(b) the type, size and construction of the wreck; 
 


(c) the nature of the damage to, and the condition of, the wreck; 
 


(d) the nature and quantity of the cargo, in particular any hazardous and noxious 
substances; and 


 
(e) the amount and types of oil, including bunker oil and lubricating oil, on board. 
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Article 6 
 


Determination of hazard 
 
 When determining whether a wreck poses a hazard, the following criteria should be taken 
into account by the Affected State:  
 


(a) the type, size and construction of the wreck; 
 


(b) depth of the water in the area; 
 


(c) tidal range and currents in the area; 
 


(d) particularly sensitive sea areas identified and, as appropriate, designated in 
accordance with guidelines adopted by the Organization∗, or a clearly defined area 
of the exclusive economic zone where special mandatory measures have been 
adopted pursuant to article 211, paragraph 6, of the United Nations Convention on 
the Law of the Sea, 1982; 


 
(e) proximity of shipping routes or established traffic lanes; 


 
(f) traffic density and frequency; 


 
(g) type of traffic; 


 
(h) nature and quantity of the wreck’s cargo, the amount and types of oil (such as 


bunker oil and lubricating oil) on board the wreck and, in particular, the damage 
likely to result should the cargo or oil be released into the marine environment; 


 
(i) vulnerability of port facilities; 


 
(j) prevailing meteorological and hydrographical conditions; 


 
(k) submarine topography of the area; 


 
(l) height of the wreck above or below the surface of the water at lowest astronomical 


tide; 
 


(m) acoustic and magnetic profiles of the wreck; 
 


(n) proximity of offshore installations, pipelines, telecommunications cables and 
similar structures; and 


 
(o) any other circumstances that might necessitate the removal of the wreck. 


 


                                                 
∗ Refer to the revised Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas, 


adopted by the Assembly of the International Maritime Organization by resolution A.982(24), as amended. 
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Article 7 
 


Locating wrecks 
 
1 Upon becoming aware of a wreck, the Affected State shall use all practicable means, 
including the good offices of States and organizations, to warn mariners and the States concerned 
of the nature and location of the wreck as a matter of urgency. 
 
2 If the Affected State has reason to believe that a wreck poses a hazard, it shall ensure that 
all practicable steps are taken to establish the precise location of the wreck. 
 


Article 8 
 


Marking of wrecks 
 
1 If the Affected State determines that a wreck constitutes a hazard, that State shall ensure 
that all reasonable steps are taken to mark the wreck. 
 
2 In marking the wreck, all practicable steps shall be taken to ensure that the markings 
conform to the internationally accepted system of buoyage in use in the area where the wreck is 
located. 
 
3 The Affected State shall promulgate the particulars of the marking of the wreck by use of 
all appropriate means, including the appropriate nautical publications. 
 


Article 9 
 


Measures to facilitate the removal of wrecks 
 
1 If the Affected State determines that a wreck constitutes a hazard, that State shall 
immediately: 
 


(a) inform the State of the ship’s registry and the registered owner; and 
 


(b) proceed to consult the State of the ship’s registry and other States affected by the 
wreck regarding measures to be taken in relation to the wreck. 


 
2 The registered owner shall remove a wreck determined to constitute a hazard. 
 
3 When a wreck has been determined to constitute a hazard, the registered owner, or other 
interested party, shall provide the competent authority of the Affected State with evidence of 
insurance or other financial security as required by article 12.  
 
4 The registered owner may contract with any salvor or other person to remove the wreck 
determined to constitute a hazard on behalf of the owner.  Before such removal commences, the 
Affected State may lay down conditions for such removal only to the extent necessary to ensure 
that the removal proceeds in a manner that is consistent with considerations of safety and 
protection of the marine environment.  
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5 When the removal referred to in paragraphs 2 and 4 has commenced, the Affected State 
may intervene in the removal only to the extent necessary to ensure that the removal proceeds 
effectively in a manner that is consistent with considerations of safety and protection of the 
marine environment. 
 
6 The Affected State shall: 
 


(a)  set a reasonable deadline within which the registered owner must remove the 
wreck, taking into account the nature of the hazard determined in accordance with 
article 6; 


 
(b)  inform the registered owner in writing of the deadline it has set and specify that, if 


the registered owner does not remove the wreck within that deadline, it may 
remove the wreck at the registered owner’s expense; and 


 
(c)  inform the registered owner in writing that it intends to intervene immediately in 


circumstances where the hazard becomes particularly severe. 
 
7 If the registered owner does not remove the wreck within the deadline set in accordance 
with paragraph 6(a), or the registered owner cannot be contacted, the Affected State may remove 
the wreck by the most practical and expeditious means available, consistent with considerations 
of safety and protection of the marine environment. 
 
8 In circumstances where immediate action is required and the Affected State has informed 
the State of the ship’s registry and the registered owner accordingly, it may remove the wreck by 
the most practical and expeditious means available, consistent with considerations of safety and 
protection of the marine environment. 
 
9 States Parties shall take appropriate measures under their national law to ensure that their 
registered owners comply with paragraphs 2 and 3. 
 
10 States Parties give their consent to the Affected State to act under paragraphs 4 to 8, 
where required. 
 
11 The information referred to in this article shall be provided by the Affected State to the 
registered owner identified in the reports referred to in article 5, paragraph 2. 
 


Article 10 
 


Liability of the owner 
 
1 Subject to article 11, the registered owner shall be liable for the costs of locating, marking 
and removing the wreck under articles 7, 8 and 9, respectively, unless the registered owner 
proves that the maritime casualty that caused the wreck: 
 


(a)  resulted from an act of war, hostilities, civil war, insurrection, or a natural 
phenomenon of an exceptional, inevitable and irresistible character; 


 
(b)  was wholly caused by an act or omission done with intent to cause damage by a 


third party; or  
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(c)  was wholly caused by the negligence or other wrongful act of any Government or 
other authority responsible for the maintenance of lights or other navigational aids 
in the exercise of that function. 


 
2 Nothing in this Convention shall affect the right of the registered owner to limit liability 
under any applicable national or international regime, such as the Convention on Limitation of 
Liability for Maritime Claims, 1976, as amended. 
 
3 No claim for the costs referred to in paragraph 1 may be made against the registered 
owner otherwise than in accordance with the provisions of this Convention.  This is without 
prejudice to the rights and obligations of a State Party that has made a notification under article 3, 
paragraph 2, in relation to wrecks located in its territory, including the territorial sea, other than 
locating, marking and removing in accordance with this Convention. 
 
4 Nothing in this article shall prejudice any right of recourse against third parties. 
 


Article 11 
 


Exceptions to liability 
 
1 The registered owner shall not be liable under this Convention for the costs mentioned in 
article 10, paragraph 1 if, and to the extent that, liability for such costs would be in conflict with: 
 


(a)  the International Convention on Civil Liability for Oil Pollution Damage, 1969, as 
amended; 


 
(b)  the International Convention on Liability and Compensation for Damage in 


Connection with the Carriage of Hazardous and Noxious Substances by 
Sea, 1996, as amended; 


 
(c)  the Convention on Third Party Liability in the Field of Nuclear Energy, 1960, as 


amended, or the Vienna Convention on Civil Liability for Nuclear Damage, 1963, 
as amended; or national law governing or prohibiting limitation of liability for 
nuclear damage; or 


 
(d)  the International Convention on Civil Liability for Bunker Oil Pollution 


Damage, 2001, as amended; 
 
provided that the relevant convention is applicable and in force. 


 
2 To the extent that measures under this Convention are considered to be salvage under 
applicable national law or an international convention, such law or convention shall apply to 
questions of the remuneration or compensation payable to salvors to the exclusion of the rules of 
this Convention.  
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Article 12 
 


Compulsory insurance or other financial security 
 
1 The registered owner of a ship of 300 gross tonnage and above and flying the flag of a 
State Party shall be required to maintain insurance or other financial security, such as a guarantee 
of a bank or similar institution, to cover liability under this Convention in an amount equal to the 
limits of liability under the applicable national or international limitation regime, but in all cases 
not exceeding an amount calculated in accordance with article 6(1)(b) of the  Convention on 
Limitation of Liability for Maritime Claims, 1976, as amended.  
 
2 A certificate attesting that insurance or other financial security is in force in accordance 
with the provisions of this Convention shall be issued to each ship of 300 gross tonnage and 
above by the appropriate authority of the State of the ship’s registry after determining that the 
requirements of paragraph 1 have been complied with. With respect to a ship registered in a 
State Party, such certificate shall be issued or certified by the appropriate authority of the State of 
the ship’s registry; with respect to a ship not registered in a State Party it may be issued or 
certified by the appropriate authority of any State Party. This compulsory insurance certificate 
shall be in the form of the model set out in the annex to this Convention, and shall contain the 
following particulars: 
 


(a) name of the ship, distinctive number or letters and port of registry; 
 


(b) gross tonnage of the ship; 
 


(c) name and principal place of business of the registered owner; 
 


(d) IMO ship identification number;  
 


(e) type and duration of security;  
 


(f) name and principal place of business of insurer or other person giving security 
and, where appropriate, place of business where the insurance or security is 
established; and 


 
(g) period of validity of the certificate, which shall not be longer than the period of 


validity of the insurance or other security. 
 
3 (a) A State Party may authorize either an institution or an organization recognized by 


it to issue the certificate referred to in paragraph 2. Such institution or 
organization shall inform that State of the issue of each certificate. In all cases, the 
State Party shall fully guarantee the completeness and accuracy of the certificate 
so issued and shall undertake to ensure the necessary arrangements to satisfy this 
obligation. 


 
(b) A State Party shall notify the Secretary-General of: 


 
(i) the specific responsibilities and conditions of the authority delegated to an 


institution or organization recognized by it; 
 


(ii) the withdrawal of such authority; and 
 







 - 11 - LEG/CONF.16/19 
 
 


I:\CONF\LEG\16\19.doc 


(iii) the date from which such authority or withdrawal of such authority takes 
effect. 


 
An authority delegated shall not take effect prior to three months from the date on 
which notification to that effect was given to the Secretary-General. 


 
(c) The institution or organization authorized to issue certificates in accordance with 


this paragraph shall, as a minimum, be authorized to withdraw these certificates if 
the conditions under which they have been issued are not maintained. In all cases 
the institution or organization shall report such withdrawal to the State on whose 
behalf the certificate was issued. 


 
4 The certificate shall be in the official language or languages of the issuing State.  If the 
language used is not English, French or Spanish, the text shall include a translation into one of 
these languages and, where the State so decides, the official language(s) of the State may be 
omitted. 
 
5 The certificate shall be carried on board the ship and a copy shall be deposited with the 
authorities who keep the record of the ship’s registry or, if the ship is not registered in a State 
Party, with the authorities issuing or certifying the certificate. 
 
6 An insurance or other financial security shall not satisfy the requirements of this article if 
it can cease for reasons other than the expiry of the period of validity of the insurance or security 
specified in the certificate under paragraph 2 before three months have elapsed from the date on 
which notice of its termination is given to the authorities referred to in paragraph 5 unless the 
certificate has been surrendered to these authorities or a new certificate has been issued within 
the said period. The foregoing provisions shall similarly apply to any modification, which results 
in the insurance or security no longer satisfying the requirements of this article. 
 
7 The State of the ship’s registry shall, subject to the provisions of this article and having 
regard to any guidelines adopted by the Organization on the financial responsibility of the 
registered owners, determine the conditions of issue and validity of the certificate. 
 
8 Nothing in this Convention shall be construed as preventing a State Party from relying on 
information obtained from other States or the Organization or other international organizations 
relating to the financial standing of providers of insurance or financial security for the purposes 
of this Convention. In such cases, the State Party relying on such information is not relieved of 
its responsibility as a State issuing the certificate required by paragraph 2. 
 
9 Certificates issued and certified under the authority of a State Party shall be accepted by other 
States Parties for the purposes of this Convention and shall be regarded by other States Parties as 
having the same force as certificates issued or certified by them, even if issued or certified in respect 
of a ship not registered in a State Party.  A State Party may at any time request consultation with the 
issuing or certifying State should it believe that the insurer or guarantor named in the certificate is not 
financially capable of meeting the obligations imposed by this Convention. 
 
10 Any claim for costs arising under this Convention may be brought directly against the 
insurer or other person providing financial security for the registered owner’s liability. In such a 
case the defendant may invoke the defences (other than the bankruptcy or winding up of the 
registered owner) that the registered owner would have been entitled to invoke, including 
limitation of liability under any applicable national or international regime.  Furthermore, even if 
the registered owner is not entitled to limit liability, the defendant may limit liability to an 
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amount equal to the amount of the insurance or other financial security required to be maintained 
in accordance with paragraph 1. Moreover, the defendant may invoke the defence that the 
maritime casualty was caused by the wilful misconduct of the registered owner, but the defendant 
shall not invoke any other defence which the defendant might have been entitled to invoke in 
proceedings brought by the registered owner against the defendant. The defendant shall in any 
event have the right to require the registered owner to be joined in the proceedings. 
 
11 A State Party shall not permit any ship entitled to fly its flag to which this article applies 
to operate at any time unless a certificate has been issued under paragraphs 2 or 14. 
 
12 Subject to the provisions of this article, each State Party shall ensure, under its national 
law, that insurance or other security to the extent required by paragraph 1 is in force in respect of 
any ship of 300 gross tonnage and above, wherever registered, entering or leaving a port in its 
territory, or arriving at or leaving from an offshore facility in its territorial sea.  
 
13 Notwithstanding the provisions of paragraph 5, a State Party may notify the 
Secretary-General that, for the purposes of paragraph 12, ships are not required to carry on board 
or to produce the certificate required by paragraph 2, when entering or leaving a port in its 
territory, or arriving at or leaving from an offshore facility in its territorial sea, provided that the 
State Party which issues the certificate required by paragraph 2 has notified the 
Secretary-General that it maintains records in an electronic format, accessible to all States 
Parties, attesting the existence of the certificate and enabling States Parties to discharge their 
obligations under paragraph 12. 
 
14 If insurance or other financial security is not maintained in respect of a ship owned by a 
State Party, the provisions of this article relating thereto shall not be applicable to such ship, but 
the ship shall carry a certificate issued by the appropriate authority of the State of registry, stating 
that it is owned by that State and that the ship’s liability is covered within the limits prescribed 
in paragraph 1. Such a certificate shall follow as closely as possible the model prescribed by 
paragraph 2. 
 


Article 13 
 


Time limits 
 
 Rights to recover costs under this Convention shall be extinguished unless an action is 
brought hereunder within three years from the date when the hazard has been determined in 
accordance with this Convention. However, in no case shall an action be brought after six years 
from the date of the maritime casualty that resulted in the wreck. Where the maritime casualty 
consists of a series of occurrences, the six-year period shall run from the date of the first 
occurrence. 
 


Article 14 
 


Amendment provisions 
 
1 At the request of not less than one-third of States Parties, a conference shall be convened 
by the Organization for the purpose of revising or amending this Convention. 
 
2 Any consent to be bound by this Convention, expressed after the date of entry into force 
of an amendment to this Convention, shall be deemed to apply to this Convention, as amended. 
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Article 15 
 


Settlement of disputes 
 
1 Where a dispute arises between two or more States Parties regarding the interpretation or 
application of this Convention, they shall seek to resolve their dispute, in the first instance, 
through negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to 
regional agencies or arrangements or other peaceful means of their choice. 
 
2 If no settlement is possible within a reasonable period of time not exceeding 
twelve months after one State Party has notified another that a dispute exists between them, the 
provisions relating to the settlement of disputes set out in Part XV of the United Nations 
Convention on the Law of the Sea, 1982, shall apply mutatis mutandis, whether or not the States 
party to the dispute are also States Parties to the United Nations Convention on the Law of the 
Sea, 1982. 
 
3 Any procedure chosen by a State Party to this Convention and to the United Nations 
Convention on the Law of the Sea, 1982, pursuant to Article 287 of the latter, shall apply to the 
settlement of disputes under this article, unless that State Party, when ratifying, accepting, 
approving or acceding to this Convention, or at any time thereafter, chooses another procedure 
pursuant to Article 287 for the purpose of the settlement of disputes arising out of this 
Convention. 
 
4 A State Party to this Convention which is not a Party to the United Nations Convention 
on the Law of the Sea, 1982, when ratifying, accepting, approving or acceding to this Convention 
or at any time thereafter shall be free to choose, by means of a written declaration, one or more of 
the means set out in Article 287, paragraph 1, of the United Nations Convention on the Law of the 
Sea, 1982, for the purpose of settlement of disputes under this Article.  Article 287 shall apply to such 
a declaration, as well as to any dispute to which such State is party, which is not covered by a 
declaration in force.  For the purpose of conciliation and arbitration, in accordance with 
Annexes V and VII of the United Nations Convention on the Law of the Sea, 1982, such State shall 
be entitled to nominate conciliators and arbitrators to be included in the lists referred to in 
Annex V, Article 2, and Annex VII, Article 2, for the settlement of disputes arising out of this 
Convention. 
 
5 A declaration made under paragraphs 3 and 4 shall be deposited with the 
Secretary-General, who shall transmit copies thereof to the States Parties. 
 


Article 16 
 


Relationship to other conventions and international agreements 
 


Nothing in this Convention shall prejudice the rights and obligations of any State under 
the United Nations Convention on the Law of the Sea, 1982, and under the customary 
international law of the sea. 
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Article 17 
 


Signature, ratification, acceptance, approval and accession 
 
1 This Convention shall be open for signature at the Headquarters of the Organization 
from 19 November 2007 until 18 November 2008 and shall thereafter remain open for accession. 
 
 (a) States may express their consent to be bound by this Convention by: 
 
  (i) signature without reservation as to ratification, acceptance or approval; or  
 
 (ii) signature subject to ratification, acceptance or approval, followed by 


ratification, acceptance or approval; or 
 
  (iii) accession. 
 
 (b) Ratification, acceptance, approval or accession shall be effected by the deposit of 


an instrument to that effect with the Secretary-General. 
 


Article 18 
 


Entry into force 
 
1 This Convention shall enter into force twelve months following the date on which ten 
States have either signed it without reservation as to ratification, acceptance or approval or have 
deposited instruments of ratification, acceptance, approval or accession with the 
Secretary-General. 
 
2 For any State which ratifies, accepts, approves or accedes to this Convention after the 
conditions in paragraph 1 for entry into force have been met, this Convention shall enter into 
force three months following the date of deposit by such State of the appropriate instrument, but 
not before this Convention has entered into force in accordance with paragraph 1. 
 


Article 19 
 


Denunciation 
 
1 This Convention may be denounced by a State Party at any time after the expiry of one 
year following the date on which this Convention comes into force for that State. 
 
2 Denunciation shall be effected by the deposit of an instrument to that effect with the 
Secretary-General. 
 
3 A denunciation shall take effect one year, or such longer period as may be specified in the 
instrument of denunciation, following its receipt by the Secretary-General. 
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Article 20 
 


Depositary 
 
1 This Convention shall be deposited with the Secretary General. 
 
2 The Secretary-General shall: 
 


(a) inform all States which have signed or acceded to this Convention of: 
 


(i) each new signature or deposit of an instrument of ratification, acceptance, 
approval or accession, together with the date thereof; 


 
(ii) the date of entry into force of this Convention; 


 
(iii) the deposit of any instrument of denunciation of this Convention, together 


with the date of the deposit and the date on which the denunciation takes 
effect; and 


 
(iv) other declarations and notifications received pursuant to this Convention;  


 
(b) transmit certified true copies of this Convention to all States that have signed or 


acceded to this Convention. 
 
3 As soon as this Convention enters into force, a certified true copy of the text shall be 
transmitted by the Secretary-General to the Secretary-General of the United Nations, for 
registration and publication in accordance with Article 102 of the Charter of the United Nations. 
 


Article 21 
 


Languages 
 


This Convention is established in a single original in the Arabic, Chinese, English, 
French, Russian and Spanish languages, each text being equally authentic. 
 
 


DONE IN NAIROBI this eighteenth day of May two thousand and seven. 
 


IN WITNESS WHEREOF the undersigned, being duly authorized by their respective 
Governments for that purpose, have signed this Convention. 
 
 
 


***
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ANNEX 
 


CERTIFICATE OF INSURANCE OR OTHER FINANCIAL SECURITY 
IN RESPECT OF LIABILITY FOR THE REMOVAL OF WRECKS 


 
Issued in accordance with the provisions of article 12 of the Nairobi International Convention on 


the Removal of Wrecks, 2007  
 
Name of Ship Gross  


tonnage 
Distinctive 


number 
or letters 


IMO Ship 
Identification 


Number 
 


Port of 
Registry 


Name and full  
address of the principal 
place of business of the 


registered owner 
 


 
 
 


     


 
This is to certify that there is in force, in respect of the above-named ship, a policy of insurance or 
other financial security satisfying the requirements of article 12 of the Nairobi International 
Convention on the Removal of Wrecks, 2007.  
 
Type of Security  …................................................................................................................................. 
 
Duration of Security  …........................................................................................................................... 
 
Name and address of the insurer(s) and/or guarantor(s)  
 
Name  …................................................................................................................................................. 
 
Address  ….............................................................................................................................................. 
 
…............................................................................................................................................................. 
 


This certificate is valid until  ….................................................................................................. 
 


Issued or certified by the Government of …............................................................................... 
 


…................................................................................................................................................. 
 


(Full designation of the State) 
 


OR 
 
The following text should be used when a State Party avails itself of article 12, paragraph 3: 
 
The present certificate is issued under the authority of the Government of  …...................................... 
 
(full designation of the State) by ….............................................. (name of institution or organization) 
 
At  …....................................................  On  …................................................ 


(Place)        (Date) 
 
              …..................................................................................... 
                    (Signature and Title of issuing or certifying official) 







LEG/CONF.16/19 
ANNEX 
Page 2   
 
 


I:\CONF\LEG\16\19.doc 


Explanatory Notes: 
 
1 If desired, the designation of the State may include a reference to the competent public 


authority of the country where the Certificate is issued. 
 
2 If the total amount of security has been furnished by more than one source, the amount of 


each of them should be indicated. 
 
3 If security is furnished in several forms, these should be enumerated. 
 
4 The entry “Duration of Security” must stipulate the date on which such security takes 


effect. 
 
5 The entry “Address” of the insurer(s) and/or guarantor(s) must indicate the principal place 


of business of the insurer(s) and/or guarantor(s).  If appropriate, the place of business 
where the insurance or other security is established shall be indicated. 


 
 


___________ 
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The Contracting Parties to the present Protocol, 


Being Parties to the Convention for the Protection of the Mediterranean Sea against Pollution, 


adopted at Barcelona on 16 February 1976,  


Bearing in mind Article 7 of the said Convention, 


Bearing in mind the increase in the activities concerning exploration and exploitation of the 


Mediterranean seabed and its subsoil, 


Recognizing that the pollution which may result therefrom represents a serious danger to the 


environment and to human beings, 


Desirous of protecting and preserving the Mediterranean Sea from pollution resulting from 


exploration and exploitation activities, 


Taking into account the Protocols related to the Convention for the Protection of the 


Mediterranean Sea against Pollution and, in particular, the Protocol concerning Cooperation in 


Combating Pollution of the Mediterranean Sea by Oil and Other Harmful Substances in Cases 


of Emergency, adopted at Barcelona on 16 February 1976, and the Protocol concerning 


Mediterranean Specially Protected Areas, adopted at Geneva on 3 April 1982, 


Bearing in mind the relevant provisions of the United Nations Convention on the Law of the Sea, 


done at Montego Bay on 10 December 1982 and signed by many Contracting Parties, 


Recognizing the differences in levels of development among the coastal States, and taking 


account of the economic and social imperatives of the developing countries, 


Have agreed as follows: 


SECTION I - GENERAL PROVISIONS 


ARTICLE 1 


DEFINITIONS 


For the purposes of this Protocol: 


(a) "Convention" means the Convention for the Protection of the Mediterranean Sea against 


Pollution, adopted at Barcelona on 16 February 1976; 


(b) "Organization" means the body referred to in Article 17 of the Convention; 


(c) "Resources" means all mineral resources, whether solid, liquid or gaseous; 


(d) "Activities concerning exploration and/or exploitation of the resources in the Protocol Area" 


(hereinafter referred to as "activities") means: 


(i) Activities of scientific research concerning the resources of the seabed and its subsoil; 


(ii) Exploration activities: 


- Seismological activities; surveys of the seabed and its subsoil; sample taking; 
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- Exploration drilling; 


(iii) Exploitation activities: 


- Establishment of an installation for the purpose of recovering resources, and activities 


connected therewith; 


- Development drilling; 


- Recovery, treatment and storage; 


- Transportation to shore by pipeline and loading of ships; 


- Maintenance, repair and other ancillary operations; 


(e) "Pollution" is defined as in Article 2, paragraph (a), of the Convention;   


(f) "Installation" means any fixed or floating structure, and any integral part thereof, that is 


engaged in activities, including, in particular: 


(i) Fixed or mobile offshore drilling units; 


(ii) Fixed or floating production units including dynamically-positioned units; 


(iii) Offshore storage facilities including ships used for this purpose; 


(iv) Offshore loading terminals and transport systems for the extracted products, such as 


submarine pipelines; 


(v) Apparatus attached to it and equipment for the reloading, processing, storage and disposal 


of substances removed from the seabed or its subsoil; 


(g) "Operator" means: 


(i) Any natural or juridical person who is authorized by the Party exercising jurisdiction over the 


area where the activities are undertaken (hereinafter referred to as the "Contracting Party") in 


accordance with this Protocol to carry out activities and/or who carries out such activities; or  


(ii) Any person who does not hold an authorization within the meaning of this Protocol but is de 


facto in control of such activities; 


(h) "Safety zone" means a zone established around installations in conformity with the 


provisions of general international law and technical requirements, with appropriate markings to 


ensure the safety of both navigation and the installations; 


(i) "Wastes" means substances and materials of any kind, form or description resulting from 


activities covered by this Protocol which are disposed of or are intended for disposal or are 


required to be disposed of; 


(j) "Harmful or noxious substances and materials" means substances and materials of any kind, 


form or description, which might cause pollution, if introduced into the Protocol Area; 


(k) "Chemical Use Plan" means a plan drawn up by the operator of any offshore installation 


which shows: 


(i) The chemicals which the operator intends to use in the operations; 







1994 PROTOCOL FOR THE PROTECTION OF THE MEDITERRANEAN SEA AGAINST POLLUTION RESULTING FROM THE 


EXPLORATION AND EXPLOITATION OF THE CONTINENTAL SHELF AND THE SEABED AND ITS SUBSOIL 


UNOFFICIAL TEXT · CENTRE FOR INTERNATIONAL LAW · http://www.cil.nus.edu.sg                                   Page 5 of 27 


(ii) The purpose or purposes for which the operator intends to use the chemicals; 


(iii) The maximum concentrations of the chemicals which the operator intends to use within any 


other substances, and maximum amounts intended to be used in any specified period; 


(iv) The area within which the chemical may escape into the marine environment; 


(l) "Oil" means petroleum in any form including crude oil, fuel oil, oily sludge, oil refuse and 


refined products and, without limiting the generality of the foregoing, includes the substances 


listed in the Appendix to this Protocol; 


(m) "Oily mixture" means a mixture with any oil content; 


(n) "Sewage" means: 


(i) Drainage and other wastes from any form of toilets, urinals and water-closet scuppers; 


(ii) Drainage from medical premises (dispensary, sick bay, etc.) via wash basins, wash tubs and 


scuppers located in such premises; 


(iii) Other waste waters when mixed with the drainages defined above; 


(o) "Garbage" means all kinds of food, domestic and operational waste generated during the 


normal operation of the installation and liable to be disposed of continuously or periodically, 


except those substances which are defined or listed elsewhere in this Protocol; 


(p) "Freshwater limit" means the place in water courses where, at low tides and in a period of 


low freshwater flow, there is an appreciable increase in salinity due to the presence of sea 


water. 


ARTICLE 2 


GEOGRAPHICAL COVERAGE 


1. The area to which this Protocol applies (referred to in this Protocol as the "Protocol Area") 


shall be: 


(a) The Mediterranean Sea Area as defined in Article 1 of the Convention, including the 


continental shelf and the seabed and its subsoil; 


(b) Waters, including the seabed and its subsoil, on the landward side of the baselines from 


which the breadth of the territorial sea is measured and extending, in the case of watercourses, 


up to the freshwater limit. 


2. Any of the Contracting Parties to this Protocol (referred to in this Protocol as "the Parties") 


may also include in the Protocol area wetlands or coastal areas of their territory. 


3. Nothing in this Protocol, nor any act adopted on the basis of this Protocol, shall prejudice the 


rights of any State concerning the delimitation of the continental shelf. 
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ARTICLE 3 


GENERAL UNDERTAKINGS 


1. The Parties shall take, individually or through bilateral or multilateral cooperation, all 


appropriate measures to prevent, abate, combat and control pollution in the Protocol Area 


resulting from activities, inter alia by ensuring that the best available techniques, 


environmentally effective and economically appropriate, are used for this purpose. 


2. The Parties shall ensure that all necessary measures are taken so that activities do not cause 


pollution. 


SECTION II - AUTHORIZATION SYSTEM 


ARTICLE 4 


GENERAL PRINCIPLES 


1. All activities in the Protocol Area, including erection on site of installations, shall be subject to 


the prior written authorization for exploration or exploitation from the competent authority.  Such 


authority, before granting the authorization, shall be satisfied that the installation has been 


constructed according to international standards and practice and that the operator has the 


technical competence and the financial capacity to carry out the activities.  Such authorization 


shall be granted in accordance with the appropriate procedure, as defined by the competent 


authority. 


2. Authorization shall be refused if there are indications that the proposed activities are likely to 


cause significant adverse effects on the environment that could not be avoided by compliance 


with the conditions laid down in the authorization and referred to in Article 6, paragraph 3, of this 


Protocol. 


3. When considering approval of the siting of an installation, the Contracting Party shall ensure 


that no detrimental effects will be caused to existing facilities by such siting, in particular, to 


pipelines and cables. 


ARTICLE 5 


REQUIREMENTS FOR AUTHORIZATIONS 


1. The Contracting Party shall prescribe that any application for authorization or for the renewal 


of an authorization is subject to the submission of the project by the candidate operator to the 


competent authority and that any such application must include, in particular, the following: 


(a) A survey concerning the effects of the proposed activities on the environment; the competent 


authority may, in the light of the nature, scope, duration and technical methods employed in the 


activities and of the characteristics of the area, require that an environmental impact 


assessment be prepared in accordance with Annex IV to this Protocol; 
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(b) The precise definition of the geographical areas where the activity is envisaged, including 


safety zones; 


(c) Particulars of the professional and technical qualifications of the candidate operator and 


personnel on the installation, as well as of the composition of the crew; 


(d) The safety measures as specified in Article 15; 


(e) The operator's contingency plan as specified in Article 16; 


(f) The monitoring procedures as specified in Article 19; 


(g) The plans for removal of installations as specified in Article 20; 


(h) Precautions for specially protected areas as specified in Article 21; 


(i) The insurance or other financial security to cover liability as prescribed in Article 27, 


paragraph 2 (b). 


2. The competent authority may decide, for scientific research and exploration activities, to limit 


the scope of the requirements laid down in paragraph 1 of this Article, in the light of the nature, 


scope, duration and technical methods employed in the activities and of the characteristics of 


the area. 


ARTICLE 6 


GRANTING OF AUTHORIZATIONS 


1. The authorizations referred to in Article 4 shall be granted only after examination by the 


competent authority of the requirements listed in Article 5 and Annex IV. 


2. Each authorization shall specify the activities and the period of validity of the authorization, 


establish the geographical limits of the area subject to the authorization and specify the 


technical requirements and the authorized installations.  The necessary safety zones shall be 


established at a later appropriate stage. 


3. The authorization may impose conditions regarding measures, techniques or methods 


designed to reduce to the minimum risks of and damage due to pollution resulting from the 


activities. 


4. The Parties shall notify the Organization as soon as possible of authorizations granted or 


renewed.  The Organization shall keep a register of all the authorized installations in the 


Protocol Area. 


ARTICLE 7 


SANCTIONS 


Each Party shall prescribe sanctions to be imposed for breach of obligations arising out of this 


Protocol, or for non-observance of the national laws or regulations implementing this Protocol, 


or for non-fulfilment of the specific conditions attached to the authorization. 
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SECTION III - WASTES AND HARMFUL OR NOXIOUS SUBSTANCES 


AND MATERIALS 


ARTICLE 8 


GENERAL OBLIGATION 


Without prejudice to other standards or obligations referred to in this Section, the Parties shall 


impose a general obligation upon operators to use the best available, environmentally effective 


and economically appropriate techniques and to observe internationally accepted standards 


regarding wastes, as well as the use, storage and discharge of harmful or noxious substances 


and materials, with a view to minimizing the risk of pollution. 


ARTICLE 9 


HARMFUL OR NOXIOUS SUBSTANCES AND MATERIALS 


1. The use and storage of chemicals for the activities shall be approved by the competent 


authority, on the basis of the Chemical Use Plan. 


2. The Contracting Party may regulate, limit or prohibit the use of chemicals for the activities in 


accordance with guidelines to be adopted by the Contracting Parties. 


3. For the purpose of protecting the environment, the Parties shall ensure that each substance 


and material used for activities is accompanied by a compound description provided by the 


entity producing such substance or material. 


4. The disposal into the Protocol Area of harmful or noxious substances and materials resulting 


from the activities covered by this Protocol and listed in Annex I to this Protocol is prohibited. 


5. The disposal into the Protocol Area of harmful or noxious substances and materials resulting 


from the activities covered by this Protocol and listed in Annex II to this Protocol requires, in 


each case, a prior special permit from the competent authority. 


6. The disposal into the Protocol Area of all other harmful or noxious substances and materials 


resulting from the activities covered by this Protocol and which might cause pollution requires a 


prior general permit from the competent authority. 


7. The permits referred to in paragraphs 5 and 6 above shall be issued only after careful 


consideration of all the factors set forth in Annex III to this Protocol. 


 ARTICLE 10 


OIL AND OILY MIXTURES AND DRILLING FLUIDS AND CUTTINGS 


1. The Parties shall formulate and adopt common standards for the disposal of oil and oily 


mixtures from installations into the Protocol Area: 


(a) Such common standards shall be formulated in accordance with the provisions of Annex V, 


A; 
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(b) Such common standards shall not be less restrictive than the following, in particular: 


(i) For machinery space drainage, a maximum oil content of 15 mg per litre whilst undiluted; 


(ii) For production water, a maximum oil content of 40 mg per litre as an average in any 


calendar month;  the content shall not at any time exceed 100 mg per litre; 


(c) The Parties shall determine by common agreement which method will be used to analyze 


the oil content. 


2. The Parties shall formulate and adopt common standards for the use and disposal of drilling 


fluids and drill cuttings into the Protocol Area.  Such common standards shall be formulated in 


accordance with the provisions of Annex V, B. 


3. Each Party shall take appropriate measures to enforce the common standards adopted 


pursuant to this Article or to enforce more restrictive standards that it may have adopted. 


ARTICLE 11 


SEWAGE 


1. The Contracting Party shall prohibit the discharge of sewage from installations permanently 


manned by 10 or more persons into the Protocol Area except in cases where: 


(a) The installation is discharging sewage after treatment as approved by the competent 


authority at a distance of at least four nautical miles from the nearest land or fixed fisheries 


installation, leaving the Contracting Party to decide on a case by case basis; or 


(b) The sewage is not treated, but the discharge is carried out in accordance with international 


rules and standards; or 


(c) The sewage has passed through an approved sewage treatment plant certified by the 


competent authority. 


2. The Contracting Party shall impose stricter provisions, as appropriate, where deemed 


necessary, inter alia because of the regime of the currents in the area or proximity to any area 


referred to in Article 21. 


3. The exceptions referred to in paragraph 1 shall not apply if the discharge produces visible 


floating solids or produces colouration, discolouration or opacity of the surrounding water. 


4. If the sewage is mixed with wastes and harmful or noxious substances and materials having 


different disposal requirements, the more stringent requirements shall apply. 


ARTICLE 12 


GARBAGE 


1. The Contracting Party shall prohibit the disposal into the Protocol Area of the following 


products and materials: 
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(a) All plastics, including but not limited to synthetic ropes, synthetic fishing nets and plastic 


garbage bags; 


(b) All other non-biodegradable garbage, including paper products, rags, glass, metal, bottles, 


crockery, dunnage, lining and packing materials. 


2. Disposal into the Protocol Area of food wastes shall take place as far away as possible from 


land, in accordance with international rules and standards. 


3. If garbage is mixed with other discharges having different disposal or discharge requirements, 


the more stringent requirements shall apply. 


ARTICLE 13 


RECEPTION FACILITIES, INSTRUCTIONS AND SANCTIONS 


The Parties shall ensure that: 


(a) Operators dispose satisfactorily of all wastes and harmful or noxious substances and 


materials in designated onshore reception facilities, except as otherwise authorized by the 


Protocol; 


(b) Instructions are given to all personnel concerning proper means of disposal; 


(c) Sanctions are imposed in respect of illegal disposals. 


ARTICLE 14 


EXCEPTIONS 


1. The provisions of this Section shall not apply in case of: 


(a) Force majeure and in particular for disposals: 


- to save human life, 


- to ensure the safety of installations, 


-  in case of damage to the installation or its equipment, 


on condition that all reasonable precautions have been taken after the damage is discovered or 


after the disposal has been performed to reduce the negative effects. 


(b) The discharge into the sea of substances containing oil or harmful or noxious substances or 


materials which, subject to the prior approval of the competent authority, are being used for the 


purpose of combating specific pollution incidents in order to minimize the damage due to the 


pollution. 


2. However, the provisions of this Section shall apply in any case where the operator acted with 


the intent to cause damage or recklessly and with knowledge that damage will probably result. 


3. Disposals carried out in the circumstances referred to in paragraph 1 of this Article shall be 


reported immediately to the Organization and, either through the Organization or directly, to any 
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Party or Parties likely to be affected, together with full details of the circumstances and of the 


nature and quantities of wastes or harmful or noxious substances or materials discharged. 


SECTION IV - SAFEGUARDS 


ARTICLE 15 


SAFETY MEASURES 


1. The Contracting Party within whose jurisdiction activities are envisaged or are being carried 


out shall ensure that safety measures are taken with regard to the design, construction, 


placement, equipment, marking, operation and maintenance of installations. 


2. The Contracting Party shall ensure that at all times the operator has on the installations 


adequate equipment and devices, maintained in good working order, for protecting human life, 


preventing and combating accidental pollution and facilitating prompt response to an 


emergency, in accordance with the best available environmentally effective and economically 


appropriate techniques and the provisions of the operator's contingency plan referred to in 


Article 16.  


3. The competent authority shall require a certificate of safety and fitness for the purpose 


(hereinafter referred to as "certificate") issued by a recognized body to be submitted in respect 


of production platforms, mobile offshore drilling units, offshore storage facilities, offshore loading 


systems and pipelines and in respect of such other installations as may be specified by the 


Contracting Party. 


4. The Parties shall ensure through inspection that the activities are conducted by the operators 


in accordance with this Article. 


ARTICLE 16 


CONTINGENCY PLANNING 


1. In cases of emergency the Contracting Parties shall implement mutatis mutandis the 


provisions of the Protocol concerning Cooperation in Combating Pollution of the Mediterranean 


Sea by Oil and Other Harmful Substances in Cases of Emergency. 


2. Each Party shall require operators in charge of installations under its jurisdiction to have a 


contingency plan to combat accidental pollution, coordinated with the contingency plan of the 


Contracting Party established in accordance with the Protocol concerning Cooperation in 


Combating Pollution of the Mediterranean Sea by Oil and Other Harmful Substances in Cases 


of Emergency and approved in conformity with the procedures established by the competent 


authorities. 


3. Each Contracting Party shall establish coordination for the development and implementation 


of contingency plans. Such plans shall be established in accordance with guidelines adopted by 


the competent international organization. They shall, in particular, be in accordance with the 


provisions of Annex VII to this Protocol. 
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ARTICLE 17 


NOTIFICATION 


Each Party shall require operators in charge of installations under its jurisdiction to report 


without delay to the competent authority: 


(a) Any event on their installation causing or likely to cause pollution in the Protocol Area; 


(b) Any observed event at sea causing or likely to cause pollution in the Protocol Area. 


ARTICLE 18 


MUTUAL ASSISTANCE IN CASES OF EMERGENCY 


In cases of emergency, a Party requiring assistance in order to prevent, abate or combat 


pollution resulting from activities may request help from the other Parties, either directly or 


through the Regional Marine Pollution Emergency Response Centre for the Mediterranean Sea 


(REMPEC), which shall do their utmost to provide the assistance requested. 


For this purpose, a Party which is also a Party to the Protocol concerning Cooperation in 


Combating Pollution of the Mediterranean Sea by Oil and Other Harmful Substances in Cases 


of Emergency shall apply the pertinent provisions of the said Protocol. 


ARTICLE 19 


MONITORING 


1. The operator shall be required to measure, or to have measured by a qualified entity, expert 


in the matter, the effects of the activities on the environment in the light of the nature, scope, 


duration and technical methods employed in the activities and of the characteristics of the area 


and to report on them periodically or upon request by the competent authority for the purpose of 


an evaluation by such competent authority according to a procedure established by the 


competent authority in its authorization system. 


2. The competent authority shall establish, where appropriate, a national monitoring system in 


order to be in a position to monitor regularly the installations and the impact of the activities on 


the environment, so as to ensure that the conditions attached to the grant of the authorization 


are being fulfilled. 


ARTICLE 20 


REMOVAL OF INSTALLATIONS 


1. The operator shall be required by the competent authority to remove any installation which is 


abandoned or disused, in order to ensure safety of navigation, taking into account the guidelines 


and standards adopted by the competent international organization. Such removal shall also 


have due regard to other legitimate uses of the sea, in particular fishing, the protection of the 


marine environment and the rights and duties of other Contracting Parties. Prior to such 
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removal, the operator under its responsibility shall take all necessary measures to prevent 


spillage or leakage from the site of the activities. 


2. The competent authority shall require the operator to remove abandoned or disused pipelines 


in accordance with paragraph 1 of this Article or to clean them inside and abandon them or to 


clean them inside and bury them so that they neither cause pollution, endanger navigation, 


hinder fishing, threaten the marine environment, nor interfere with other legitimate uses of the 


sea or with the rights and duties of other Contracting Parties.  The competent authority shall 


ensure that appropriate publicity is given to the depth, position and dimensions of any buried 


pipeline and that such information is indicated on charts and notified to the Organization and 


other competent international organizations and the Parties. 


3. The provisions of this Article apply also to installations disused or abandoned by any operator 


whose authorization may have been withdrawn or suspended in compliance with Article 7. 


4. The competent authority may indicate eventual modifications to be made to the level of 


activities and to the measures for the protection of the marine environment which had initially 


been provided for. 


5. The competent authority may regulate the cession or transfer of authorized activities to other 


persons. 


6. Where the operator fails to comply with the provisions of this Article, the competent authority 


shall undertake, at the operator's expense, such action or actions as may be necessary to 


remedy the operator's failure to act. 


ARTICLE 21 


SPECIALLY PROTECTED AREAS 


For the protection of the areas defined in the Protocol concerning Mediterranean Specially 


Protected Areas and any other area established by a Party and in furtherance of the goals 


stated therein, the Parties shall take special measures in conformity with international law, either 


individually or through multilateral or bilateral cooperation, to prevent, abate, combat and control 


pollution arising from activities in these areas. 


In addition to the measures referred to in the Protocol concerning Mediterranean Specially 


Protected Areas for the granting of authorization, such measures may include, inter alia: 


(a) Special restrictions or conditions when granting authorizations for such areas: 


(i) The preparation and evaluation of environmental impact assessments; 


(ii) The elaboration of special provisions in such areas concerning monitoring, removal of 


installations and prohibition of any discharge. 


(b) Intensified exchange of information among operators, the competent authorities, Parties and 


the Organization regarding matters which may affect such areas. 
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SECTION V - COOPERATION 


ARTICLE 22 


STUDIES AND RESEARCH PROGRAMMES 


In conformity with Article 13 of the Convention, the Parties shall, where appropriate, cooperate 


in promoting studies and undertaking programmes of scientific and technological research for 


the purpose of developing new methods of: 


(a) Carrying out activities in a way that minimizes the risk of pollution; 


(b) Preventing, abating, combating and controlling pollution, especially in cases of emergency. 


ARTICLE 23 


INTERNATIONAL RULES, STANDARDS AND RECOMMENDED  


PRACTICES AND PROCEDURES 


1. The Parties shall cooperate, either directly or through the Organization or other competent 


international organizations, in order to: 


(a) Establish appropriate scientific criteria for the formulation and elaboration of international 


rules, standards and recommended practices and procedures for achieving the aims of this 


Protocol; 


(b) Formulate and elaborate such international rules, standards and recommended practices 


and procedures; 


(c) Formulate and adopt guidelines in accordance with international practices and procedures to 


ensure observance of the provisions of Annex VI. 


2. The Parties shall, as soon as possible, endeavour to harmonize their laws and regulations 


with the international rules, standards and recommended practices and procedures referred to 


in paragraph 1 of this Article. 


3. The Parties shall endeavour, as far as possible, to exchange information relevant to their 


domestic policies, laws and regulations and the harmonization referred to in paragraph 2 of this 


Article. 


ARTICLE 24 


SCIENTIFIC AND TECHNICAL ASSISTANCE TO DEVELOPING COUNTRIES 


1. The Parties shall, directly or with the assistance of competent regional or other international 


organizations, cooperate with a view to formulating and, as far as possible, implementing 


programmes of assistance to developing countries, particularly in the fields of science, law, 


education and technology, in order to prevent, abate, combat and control pollution due to 


activities in the Protocol Area. 
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2. Technical assistance shall include, in particular, the training of scientific, legal and technical 


personnel, as well as the acquisition, utilization and production by those countries of appropriate 


equipment on advantageous terms to be agreed upon among the Parties concerned. 


ARTICLE 25 


MUTUAL INFORMATION 


The Parties shall inform one another directly or through the Organization of measures taken, of 


results achieved and, if the case arises, of difficulties encountered in the application of this 


Protocol.  Procedures for the collection and submission of such information shall be determined 


at the meetings of the Parties. 


ARTICLE 26 


TRANSBOUNDARY POLLUTION 


1. Each Party shall take all measures necessary to ensure that activities under its jurisdiction 


are so conducted as not to cause pollution beyond the limits of its jurisdiction. 


2. A Party within whose jurisdiction activities are being envisaged or carried out shall take into 


account any adverse environmental effects, without discrimination as to whether such effects 


are likely to occur within the limits of its jurisdiction or beyond such limits. 


3. If a Party becomes aware of cases in which the marine environment is in imminent danger of 


being damaged, or has been damaged, by pollution, it shall immediately notify other Parties 


which in its opinion are likely to be affected by such damage, as well as the Regional Marine 


Pollution Emergency Response Centre for the Mediterranean Sea (REMPEC), and provide 


them with timely information that would enable them, where necessary, to take appropriate 


measures. REMPEC shall distribute the information immediately to all relevant Parties. 


4. The Parties shall endeavour, in accordance with their legal systems and, where appropriate, 


on the basis of an agreement, to grant equal access to and treatment in administrative 


proceedings to persons in other States who may be affected by pollution or other adverse 


effects resulting from proposed or existing operations. 


5. Where pollution originates in the territory of a State which is not a Contracting Party to this 


Protocol, any Contracting Party affected shall endeavour to cooperate with the said State so as 


to make possible the application of the Protocol. 


ARTICLE 27 


LIABILITY AND COMPENSATION 


1. The Parties undertake to cooperate as soon as possible in formulating and adopting 


appropriate rules and procedures for the determination of liability and compensation for damage 


resulting from the activities dealt with in this Protocol, in conformity with Article 16 of the 


Convention. 
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2. Pending development of such procedures, each Party: 


(a) Shall take all measures necessary to ensure that liability for damage caused by activities is 


imposed on operators, and they shall be required to pay prompt and adequate compensation; 


(b) Shall take all measures necessary to ensure that operators shall have and maintain 


insurance cover or other financial security of such type and under such terms as the Contracting 


Party shall specify in order to ensure compensation for damages caused by the activities 


covered by this Protocol.  


SECTION VI - FINAL PROVISIONS 


ARTICLE 28 


APPOINTMENT OF COMPETENT AUTHORITIES 


Each Contracting Party shall appoint one or more competent authorities to: 


(a) Grant, renew and register the authorizations provided for in Section II of this Protocol; 


(b) Issue and register the special and general permits referred to in Article 9 of this Protocol; 


(c) Issue the permits referred to in Annex V to this Protocol; 


(d) Approve the treatment system and certify the sewage treatment plant referred to in Article 


11, paragraph 1, of this Protocol; 


(e) Give the prior approval for exceptional discharges referred to in Article 14, paragraph 1 (b), 


of this Protocol; 


(f) Carry out the duties regarding safety measures referred to in Article 15, paragraphs 3 and 4, 


of this Protocol; 


(g) Perform the functions relating to contingency planning described in Article 16 and Annex VII 


to this Protocol; 


(h) Establish monitoring procedures as provided in Article 19 of this Protocol; 


(i) Supervise the removal operations of the installations as provided in Article 20 of this Protocol. 


ARTICLE 29 


TRANSITIONAL MEASURES 


Each Party shall elaborate procedures and regulations regarding activities, whether authorized 


or not, initiated before the entry into force of this Protocol, to ensure their conformity, as far as 


practicable, with the provisions of this Protocol. 
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ARTICLE 30 


MEETINGS 


1. Ordinary meetings of the Parties shall take place in conjunction with ordinary meetings of the 


Contracting Parties to the Convention held pursuant to Article 18 of the Convention.  The 


Parties may also hold extraordinary meetings in accordance with Article 18 of the Convention. 


2. The functions of the meetings of the Parties to this Protocol shall be, inter alia: 


(a) To keep under review the implementation of this Protocol and to consider the efficacy of the 


measures adopted and the advisability of any other measures, in particular in the form of 


annexes and appendices; 


(b) To revise and amend any annex or appendix to this Protocol; 


(c) To consider the information concerning authorizations granted or renewed in accordance 


with Section II of this Protocol; 


(d) To consider the information concerning the permits issued and approvals given in 


accordance with Section III of this Protocol; 


(e) To adopt the guidelines referred to in Article 9, paragraph 2, and Article 23, paragraph 1 (c), 


of this Protocol; 


(f) To consider the records of the contingency plans and means of intervention in emergencies 


adopted in accordance with Article 16 of this Protocol; 


(g) To establish criteria and formulate international rules, standards and recommended 


practices and procedures in accordance with Article 23, paragraph 1, of this Protocol, in 


whatever form the Parties may agree; 


(h) To facilitate the implementation of the policies and the achievement of the objectives 


referred to in Section V, in particular the harmonization of national nd European Community 


legislation in accordance with Article 23, paragraph 2, of this Protocol; 


(i) To review progress made in the implementation of Article 27 of this Protocol; 


(j) To discharge such other functions as may be appropriate for the application of this Protocol. 


ARTICLE 31 


RELATIONS WITH THE CONVENTION 


1. The provisions of the Convention relating to any Protocol shall apply with respect to this 


Protocol. 


2. The rules of procedure and the financial rules adopted pursuant to Article 24 of the 


Convention shall apply with respect to this Protocol, unless the Parties to this Protocol agree 


otherwise. 
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ARTICLE 32 


FINAL CLAUSE 


1. This Protocol shall be open for signature at Madrid from 14 October 1994 to 14 October 


1995, by any State Party to the Convention invited to the Conference of Plenipotentiaries of the 


Coastal States of the Mediterranean Region on the Protocol for the Protection of the 


Mediterranean Sea against Pollution resulting from Exploration and Exploitation of the Seabed 


and its Subsoil, held at Madrid on 13 and 14 October 1994.  It shall also be open until the same 


dates for signature by the European Community and by any similar regional economic grouping 


of which at least one member is a coastal State of the Protocol Area and which exercises 


competence in fields covered by this Protocol in conformity with Article 30 of the Convention. 


2. This Protocol shall be subject to ratification, acceptance or approval. Instruments of 


ratification, acceptance or approval shall be deposited with the Government of Spain, which will 


assume the functions of Depositary. 


3. As from 15 October 1995, this Protocol shall be open for accession by the States referred to 


in paragraph 1 above, by the European Community and by any grouping referred to in that 


paragraph. 


4. This Protocol shall enter into force on the thirtieth day following the date of deposit of at least 


six instruments of ratification, acceptance or approval of, or accession to, the Protocol by the 


Parties referred to in paragraph 1 of this Article. 


IN WITNESS WHEREOF the undersigned, being duly authorized, have signed this Protocol. 


ANNEX I 


HARMFUL OR NOXIOUS SUBSTANCES AND MATERIALS THE 


DISPOSAL OF WHICH IN THE PROTOCOL AREA IS PROHIBITED 


A. The following substances and materials and compounds thereof are listed for the purposes of 


Article 9, paragraph 4, of the Protocol.  They have been selected mainly on the basis of their 


toxicity, persistence and bioaccumulation: 


1. Mercury and mercury compounds 


2. Cadmium and cadmium compounds 


3. Organotin compounds and substances which may form such compounds in the marine 


environment [1] 


4. Organophosphorus compounds and substances which may form such compounds in the 


marine environment1 


5. Organohalogen compounds and substances which may form such compounds in the marine 


environment1 


6. Crude oil, fuel oil, oily sludge, used lubricating oils and refined products 



http://www.unep.ch/regionalseas/main/med/medoffsh.html#fn
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7. Persistent synthetic materials which may float, sink or remain in suspension and which may 


interfere with any legitimate use of the sea 


8. Substances having proven carcinogenic, teratogenic or mutagenic properties in or through 


the marine environment 


9. Radioactive substances, including their wastes, if their discharges do not comply with the 


principles of radiation protection as defined by the competent international organizations, taking 


into account the protection of the marine environment 


B. The present Annex does not apply to discharges which contain substances listed in section A 


that are below the limits defined jointly by the Parties and, in relation to oil, below the limits 


defined in Article 10 of this Protocol. 


ANNEX II 


HARMFUL OR NOXIOUS SUBSTANCES AND MATERIALS THE 


DISPOSAL OF WHICH IN THE PROTOCOL AREA IS SUBJECT TO A 


SPECIAL PERMIT 


A. The following substances and materials and compounds thereof have been selected for the 


purpose of Article 9, paragraph 5, of the Protocol. 


1. Arsenic 


2. Lead 


3. Copper 


4. Zinc 


5. Beryllium 


6. Nickel 


7. Vanadium 


8 Chromium 


9. Biocides and their derivatives not covered in Annex I 


10. Selenium 


11. Antimony 


12. Molybdenum 


13. Titanium 


14. Tin 


15. Barium (other than barium sulphate) 


16. Boron 
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17. Uranium 


18. Cobalt 


19. Thallium 


20. Tellurium 


21. Silver 


22. Cyanides 


B. The control and strict limitation of the discharge of substances referred to in section A must 


be implemented in accordance with Annex III. 


ANNEX III 


FACTORS TO BE CONSIDERED FOR THE ISSUE OF THE PERMITS 


For the purpose of the issue of a permit required under Article 9, paragraph 7, particular account 


will be taken, as the case may be, of the following factors: 


A. Characteristics and composition of the waste 


1. Type and size of waste source (e.g. industrial process); 


2. Type of waste (origin, average composition); 


3. Form of waste (solid, liquid, sludge, slurry, gaseous); 


4. Total amount (volume discharged, e.g. per year); 


5. Discharge pattern (continuous, intermittent, seasonally variable, etc.); 


6. Concentrations with respect to major constituents, substances listed in Annex I, substances 


listed in Annex II, and other substances as appropriate; 


7. Physical, chemical and biochemical properties of the waste. 


B. Characteristics of waste constituents with respect to their harmfulness 


1. Persistence (physical, chemical, biological) in the marine environment; 


2. Toxicity and other harmful effects; 


3. Accumulation in biological materials or sediments; 


4. Biochemical transformation producing harmful compounds; 


5. Adverse effects on the oxygen content and balance; 


6. Susceptibility to physical, chemical and biochemical changes and interaction in the aquatic 


environment with other sea-water constituents which may produce harmful biological or other 


effects on any of the uses listed in Section E below. 


C. Characteristics of discharge site and receiving marine environment 
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1. Hydrographic, meteorological, geological and topographical characteristics of the area; 


2. Location and type of the discharge (outfall, canal, outlet, etc.) and its relation to other areas 


(such as amenity areas, spawning, nursery and fishing areas, shellfish grounds) and other 


discharges; 


3. Initial dilution achieved at the point of discharge into the receiving marine environment; 


4. Dispersion characteristics such as effects of currents, tides and wind on horizontal transport 


and vertical mixing; 


5. Receiving water characteristics with respect to physical, chemical, biological and ecological 


conditions in the discharge area; 


6. Capacity of the receiving marine environment to receive waste discharges without 


undesirable effects. 


D. Availability of waste technologies 


The methods of waste reduction and discharge for industrial effluents as well as domestic 


sewage should be selected taking into account the availability and feasibility of: 


(a) Alternative treatment processes; 


(b) Reuse or elimination methods; 


(c) On-land disposal alternatives; 


(d) Appropriate low-waste technologies. 


E. Potential impairment of marine ecosystem and sea-water uses 


1. Effects on human life through pollution impact on: 


(a) Edible marine organisms; 


(b) Bathing waters; 


(c) Aesthetics. 


2. Effects on marine ecosystems, in particular living resources, endangered species and critical 


habitats. 


3. Effects on other legitimate uses of the sea in conformity with international law. 


ANNEX IV 


ENVIRONMENTAL IMPACT ASSESSMENT 


1. Each Party shall require that the environmental impact assessment contains at least the 


following: 


(a) A description of the geographical boundaries of the area within which the activities are to be 


carried out, including safety zones where applicable; 







1994 PROTOCOL FOR THE PROTECTION OF THE MEDITERRANEAN SEA AGAINST POLLUTION RESULTING FROM THE 


EXPLORATION AND EXPLOITATION OF THE CONTINENTAL SHELF AND THE SEABED AND ITS SUBSOIL 


UNOFFICIAL TEXT · CENTRE FOR INTERNATIONAL LAW · http://www.cil.nus.edu.sg                                   Page 22 of 27 


(b) A description of the initial state of the environment of the area; 


(c) An indication of the nature, aims, scope and duration of the proposed activities; 


(d) A description of the methods, installations and other means to be used, possible alternatives 


to such methods and means; 


(e) A description of the foreseeable direct or indirect short and long-term effects of the proposed 


activities on the environment, including fauna, flora and the ecological balance; 


(f) A statement setting out the measures proposed for reducing to the minimum the risk of 


damage to the environment as a result of carrying out the proposed activities, including possible 


alternatives to such measures; 


(g) An indication of the measures to be taken for the protection of the environment from pollution 


and other adverse effects during and after the proposed activities; 


(h) A reference to the methodology used for the environmental impact assessment; 


(i) An indication of whether the environment of any other State is likely to be affected by the 


proposed activities. 


2. Each Party shall promulgate standards taking into account the international rules, standards 


and recommended practices and procedures, adopted in accordance with Article 23 of the 


Protocol, by which environmental impact assessments are to be evaluated. 


ANNEX V 


OIL AND OILY MIXTURES AND DRILLING FLUIDS AND CUTTINGS 


The following provisions shall be prescribed by the Parties in accordance with Article 10: 


A. Oil and Oily Mixtures 


1. Spills of high oil content in processing drainage and platform drainage shall be contained, 


diverted and then treated as part of the product, but the remainder shall be treated to an 


acceptable level before discharge, in accordance with good oilfield practice; 


2.  Oily waste and sludges from separation processes shall be transported to shore; 


3.  All the necessary precautions shall be taken to minimize losses of oil into the sea from oil 


collected or flared from well testing; 


4. All the necessary precautions shall be taken to ensure that any gas resulting from oil activities 


should be flared or used in an appropriate manner. 


B.  Drilling Fluids and Drill Cuttings 


1.  Water-based drilling fluids and drill cuttings shall be subject to the following requirements: 


(a) The use and disposal of such drilling fluids shall be subject to the Chemical Use Plan and 


the provisions of Article 9 of this Protocol; 
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(b) The disposal of the drill cuttings shall either be made on land or into the sea in an 


appropriate site or area as specified by the competent authority. 


2. Oil-based drilling fluids and drill cuttings are subject to the following requirements: 


(a) Such fluids shall only be used if they are of a sufficiently low toxicity and only after the 


operator has been issued a permit by the competent authority when it has verified such low 


toxicity; 


(b) The disposal into the sea of such drilling fluids is prohibited; 


(c) The disposal of the drill cuttings into the sea is only permitted on condition that efficient 


solids control equipment is installed and properly operated, that the discharge point is well 


below the surface of the water, and that the oil content is less than 100 grams of oil per kilogram 


dry cuttings; 


(d) The disposal of such drill cuttings in specially protected areas is prohibited; 


(e) In case of production and development drilling, a programme of seabed sampling and 


analysis relating to the zone of contamination must be undertaken. 


3. Diesel-based drilling fluids: 


The use of diesel-based drilling fluids is prohibited.  Diesel oil may exceptionally be added to 


drilling fluids in such circumstances as the Parties may specify. 


ANNEX VI 


SAFETY MEASURES 


The following provisions shall be prescribed by the Parties in accordance with Article 15: 


(a) That the installation must be safe and fit for the purpose for which it is to be used, in 


particular, that it must be designed and constructed so as to withstand, together with its 


maximum load, any natural condition, including, more specifically, maximum wind and wave 


conditions as established by historical weather patterns, earthquake possibilities, seabed 


conditions and stability, and water depth; 


(b) That all phases of the activities, including storage and transport of recovered resources, 


must be properly prepared, that the whole activity must be open to control for safety reasons 


and must be conducted in the safest possible way, and that the operator must apply a 


monitoring system for all activities; 


(c) That the most advanced safety systems must be used and periodically tested in order to 


minimize the dangers of leakages, spillages, accidental discharges, fire, explosions, blow-outs 


or any other threat to human safety or the environment, that a trained specialized crew to 


operate and maintain these systems must be present and that this crew must undertake 


periodic exercises. In the case of authorized not permanently manned installations, the 


permanent availability of a specialized crew shall be ensured; 
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(d) That the installation and, where necessary, the established safety zone, must be marked in 


accordance with international recommendations so as to give adequate warning of its presence 


and sufficient details for its identification; 


(e) That in accordance with international maritime practice, the installations must be indicated 


on charts and notified to those concerned; 


(f) That, in order to secure observance of the foregoing provisions, the person and/or persons 


having the responsibility for the installation and/or the activities, including the person 


responsible for the blow-out preventer, must have the qualifications required by the competent 


authority, and that sufficient qualified staff must be permanently available.  Such qualifications 


shall include, in particular, training, on a continuing basis, in safety and environmental matters. 


ANNEX VII 


CONTINGENCY PLAN 


A. The operator's contingency plan 


1. Operators are obliged to ensure: 


(a) That the most appropriate alarm system and communication system are available at the 


installation and they are in good working order; 


(b) That the alarm is immediately raised on the occurrence of an emergency and that any 


emergency is immediately communicated to the competent authority; 


(c) That, in coordination with the competent authority, transmission of the alarm and appropriate 


assistance and coordination of assistance can be organized and supervised without delay; 


(d) That immediate information about the nature and extent of the emergency is given to the 


crew on the installation and to the competent authority; 


(e) That the competent authority is constantly informed about the progress of combating the 


emergency; 


(f) That at all times sufficient and most appropriate materials and equipment, including stand-by 


boats and aircraft, are available to put into effect the emergency plan; 


(g) That the most appropriate methods and techniques are known to the specialized crew 


referred to in Annex VI, paragraph (c), in order to combat leakages, spillages, accidental 


discharges, fire, explosions, blow-outs and any other threat to human life or the environment; 


(h) That the most appropriate methods and techniques are known to the specialized crew 


responsible for reducing and preventing long-term adverse effects on the environment; 


(i) That the crew is thoroughly familiar with the operator's contingency plan, that periodic 


emergency exercises are held so that the crew has a thorough working knowledge of the 


equipment and procedures and that each individual knows exactly his role within the plan. 
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2. The operator shall cooperate, on an institutional basis, with other operators or entities 


capable of rendering necessary assistance, so as to ensure that, in cases where the magnitude 


or nature of an emergency creates a risk for which assistance is or might be required, such 


assistance can be rendered. 


B. National coordination and direction 


The competent authority for emergencies of a Contracting Party shall ensure: 


(a) The coordination of the national contingency plan and/or procedures and the operator's 


contingency plan and control of the conduct of actions, especially in case of significant adverse 


effects of the emergency; 


(b) Direction to the operator to take any action it may specify in the course of preventing, 


abating or combating pollution or in the preparation of further action for that purpose, including 


placing an order for a relief drilling rig, or to prevent the operator from taking any specified 


action; 


(c) The coordination of actions in the course of preventing, abating or combating pollution or in 


preparation for further action for that purpose within the national jurisdiction with such actions 


undertaken within the jurisdiction of other States or by international organizations; 


(d) Collection and ready availability of all necessary information concerning the existing 


activities; 


(e) The provision of an up-to-date list of the persons and entities to be alerted and informed 


about an emergency, its development and the measures taken; 


(f) The collection of all necessary information concerning the extent and means of combating 


contingencies, and the dissemination of this information to interested Parties; 


(g) The coordination and supervision of the assistance referred to in Part A above, in 


cooperation with the operator; 


(h) The organization and if necessary, the coordination of specified actions, including 


intervention by technical experts and trained personnel with the necessary equipment and 


materials; 


(i)  Immediate communication to the competent authorities of other Parties which might be 


affected by a contingency to enable them to take appropriate measures where necessary; 


(j)  The provision of technical assistance to other Parties, if necessary; 


(k) Immediate communication to the competent international organizations with a view to 


avoiding danger to shipping and other interests. 


APPENDIX 


LIST OF OILs [*] 


ASPHALT SOLUTIONS 


Blending Stocks 



http://www.unep.ch/regionalseas/main/med/medoffsh.html##nb
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Roofers Flux 


Straight Run Residue 


OILS 


Clarified 


Crude Oil 


Mixtures containing crude oil 


Diesel Oil 


Fuel Oil No. 4 


Fuel Oil No. 5 


Fuel Oil No. 6 


Residual Fuel Oil 


Road Oil 


Transformer Oil 


Aromatic Oil (excluding vegetable oil) 


Lubricating Oils and Blending Stocks 


Mineral Oil 


Motor Oil 


Penetrating Oil 


Spindle Oil 


Turbine Oil 


DISTILLATES 


Straight Run 


Flashed Feed Stocks 


GAS OIL 


Cracked 


JET FUELS 


JP-1 (Kerosene) 


JP-3 


JP-4 


JP-5 (Kerosene, Heavy) 


Turbo Fuel 


Kerosene 


Mineral Spirit 


NAPHTHA 


Solvent 


Petroleum 


Heartcut Distillate Oil 


GASOLINE BLENDING STOCKS 


Alkylates - fuel 


Reformates 


Polymer -fuel 
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GASOLINES 


Casinghead (natural) 


Automotive 


Aviation 


Straight Run 


Fuel Oil No. 1 (Kerosene) 


Fuel Oil No. 1-D 


Fuel Oil No. 2 


Fuel Oil No. 2-D 


 


[1] With the exception of those which are biologically harmless or which are rapidly converted 


into biologically harmless substances.  


* The list of oils should not necessarily be considered as exhaustive.  


  


 








AGREEMENT for cooperation in dealing with pollution of the North Sea by oil and other 


harmful substances (Bonn Agreement)  


 


THE GOVERNMENTS OF THE KINGDOM OF BELGIUM, THE KINGDOM OF 


DENMARK, THE FRENCH REPUBLIC, THE FEDERAL REPUBLIC OF GERMANY, THE 


KINGDOM OF THE NETHERLANDS, THE KINGDOM OF NORWAY, THE KINGDOM OF 


SWEDEN, THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 


AND THE EUROPEAN ECONOMIC COMMUNITY,  


RECOGNIZING that pollution of the sea by oil and other harmful substances in the North Sea 


area may threaten the marine environment and the interests of coastal States,  


NOTING that such pollution has many sources and that casualties and other incidents at sea are 


of great concern,  


CONVINCED that an ability to combat such pollution as well as active cooperation and mutual 


assistance among States are necessary for the protection of their coasts and related interests,  


WELCOMING the progress that has already been achieved within the framework of the 


Agreement for cooperation in dealing with pollution of the North Sea by oil, signed at Bonn on 9 


June 1969,  


WISHING to develop further mutual assistance and cooperation in combating pollution,  


HAVE AGREED AS FOLLOWS: 


 


Article 1 


This Agreement shall apply whenever the presence or the prospective presence of oil or other 


harmful substances polluting or threatening to pollute the sea within the North Sea area, as 


defined in Article 2 of this Agreement, presents a grave and imminent danger to the coast or 


related interests of one or more Contracting Parties.  


 


Article 2 


For the purpose of this Agreement the North Sea area means the North Sea proper southwards of 


latitude 61°N, together with: (a) the Skagerrak, the southern limit of which is determined east of 


the Skaw by the latitude 57°44'00",8N;  


(b) the English Channel and its approaches eastwards of a line drawn 50 nautical miles to the 


west of a line joining the Scilly Isles and Ushant.  


 


Article 3 


1. The Contracting Parties consider that protection against pollution of the kind referred to in 


Article 1 of this Agreement is a matter which calls for active cooperation between them.  


2. The Contracting Parties shall jointly develop and establish guidelines for the practical, 


operational and technical aspects of joint action.  


 


Article 4 


Contracting Parties undertake to inform the other Contracting Parties about: (a) their national 


organization for dealing with pollution of the kind referred to in Article 1 of this Agreement;  


(b) the competent authority responsible for receiving and dispatching reports of such pollution 


and for dealing with questions concerning measures of mutual assistance between Contracting 


Parties;  


(c) their national means for avoiding or dealing with such pollution, which might be made 


available for international assistance;  


(d) new ways in which such pollution may be avoided and about new effective measures to deal 


with it;  


(e) major pollution incidents of this kind dealt with.  


 







Article 5 


1. Whenever a Contracting Party is aware of a casualty or the presence of oil or other harmful 


substances in the North Sea area likely to constitute a serious threat to the coast or related 


interests of any other Contracting Party, it shall inform that Party without delay through its 


competent authority.  


2. The Contracting Parties undertake to request the masters of all ships flying their flags and 


pilots of aircraft registered in their countries to report without delay through the channels which 


may be most practicable and adequate in the circumstances: (a) all casualties causing or likely to 


cause pollution of the sea;  


(b) the presence, nature and extent of oil or other harmful substances likely to constitute a serious 


threat to the coast or relating interests of one or more Contracting Parties.  


3. The Contracting Parties shall establish a standard form for the reporting of pollution as 


required under paragraph 1 of this Article.  


 


Article 6 


1. For the sole purpose of this Agreement the North Sea area is divided into the zones described 


in the Annex to this Agreement.  


2. The Contracting Party within whose zone a situation of the kind described in Article 1 of this 


Agreement occurs, shall make the necessary assessments of the nature and extent of any casualty 


or, as the case may be, of the type and approximate quantity of oil or other harmful substances 


and the direction and speed of movement thereof.  


3. The Contracting Party concerned shall immediately inform all the other Contracting Parties 


through their competent authorities of its assessments and of any action which it has taken to deal 


with the oil or other harmful substances and shall keep these substances under observation as long 


as they are present in its zone.  


4. The obligations of the Contracting Parties under the provisions of this Article with respect to 


the zones of joint responsibility shall be the subject of special technical arrangements to be 


concluded between the Parties concerned. These arrangements shall be communicated to the 


other Contracting Parties.  


 


Article 7 


A Contracting Party requiring assistance to deal with pollution or the prospective presence of 


pollution at sea or on its coast may call on the help of the other Contracting Parties. Contracting 


Parties requesting assistance shall specify the kind of assistance they require. The Contracting 


Parties called upon for help in accordance with this Article shall use their best endeavours to 


bring such assistance as is within their power taking into account, particularly in the case of 


pollution by harmful substances other than oil, the technological means available to them.  


 


Article 8 


1. The provisions of this Agreement shall not be interpreted as in any way prejudicing the rights 


and obligations of the Contracting Parties under international law, especially in the field of the 


prevention and combating of marine pollution.  


2. In no case shall the division into zones referred to in Article 6 of this Agreement be invoked as 


a precedent or argument in any matter concerning sovereignty or jurisdiction.  


 


Article 9 


1. In the absence of an agreement concerning the financial arrangements governing actions of 


Contracting Parties to deal with pollution which might be concluded on a bilateral or multilateral 


basis or on the occasion of a joint combating operation, Contracting Parties shall bear the costs of 


their respective actions in dealing with pollution in accordance with subparagraphs (a) or (b) 


below: (a) if the action was taken by one Contracting Party at the express request of another 







Contracting Party, the Contracting Party requesting such assistance shall reimburse to the 


assisting Contracting Party the costs of its action;  


(b) if the action was taken by a Contracting Party on its own initiative, this Contracting Party 


shall bear the costs of its action.  


 


 


2. The Contracting Party requesting assistance may cancel its request at any time, but in that case 


it shall bear the costs already incurred or committed by the assisting Contracting Party.  


 


Article 10 


Unless otherwise agreed the costs of action taken by a Contracting Party at the request of another 


Contracting Party shall be calculated according to the law and current practice in the assisting 


country concerning the reimbursement of such costs by a person or entity liable.  


 


Article 11 


Article 9 of this Agreement shall not be interpreted as in any way prejudicing the rights of 


Contracting Parties to recover from third parties the costs of action to deal with pollution or the 


threat of pollution under other applicable provisions and rules of national and international law.  


 


Article 12 


1. Meetings of the Contracting Parties shall be held at regular intervals and at any time when, due 


to special circumstances, it is so decided in accordance with the Rules of Procedure.  


2. The Contracting Parties at their first meeting shall draw up Rules of Procedure and Financial 


Rules, which shall be adopted by unanimous vote.  


3. The Depositary Government shall convene the first meeting of Contracting Parties as soon as 


possible after the entry into force of this Agreement.  


 


Article 13 


Within the areas of its competence, the European Economic Community is entitled to a number of 


votes equal to the number of its Member States which are Contracting Parties to the present 


Agreement. The European Economic Community shall not exercise its right to vote in cases 


where its Member States exercise theirs and conversely.  


 


Article 14 


It shall be the duty of meetings of the Contracting Parties: (a) to exercise overall supervision over 


the implementation of this Agreement;  


(b) to review the effectiveness of the measures taken under this Agreement;  


(c) to carry out such other functions as may be necessary under the terms of this Agreement.  


 


Article 15 


1. The Contracting Parties shall make provision for the performance of secretariat duties in 


relation to this Agreement, taking into account existing arrangements in the framework of other 


international agreements on the prevention of marine pollution in force for the same region as this 


Agreement.  


2. Each Contracting Party shall contribute 2,5 % towards the annual expenditure of the 


Agreement. The ballance of the Agreement's expenditure shall be divided among Contracting 


Parties other than the European Economic Community in proportion to their gross national 


product in accordance with the scale of assessment adopted regularly by the United Nations 


General Assembly. In no case shall the contribution of a Contracting Party to this balance exceed 


20 % of the balance.  


 







Article 16 


1. Without prejudice to Article 17 of this Agreement, a proposal by a Contracting Party for the 


amendment of this Agreement or its Annex shall be considered at a meeting of the Contracting 


Parties. Following adoption of the proposal by unanimous vote the amendment shall be 


communicated by the Depositary Government to the Contracting Parties.  


2. Such an amendment shall enter into force on the first day of the second month following the 


date on which the Depositary Government has received notifications of approval from all 


Contracting Parties.  


 


Article 17 


1. Two or more Contracting Parties may modify the common boundaries of their zones described 


in the Annex to this Agreement.  


2. Such a modification shall enter into force for all Contracting Parties on the first day of the sixth 


month following the date of its communication by the Depositary Government unless, within a 


period of three months following that communication, a Contracting Party has expressed an 


objection or has requested consultation on the matter.  


 


Article 18 


1. This Agreement shall be open for signature by the Governments of the States invited to 


participate in the Conference on the Agreement for cooperation in dealing with pollution of the 


North Sea by oil and other harmful substances, held at Bonn on 13 September 1983, and by the 


European Economic Community.  


2. These States and the European Economic Community may become Parties to this Agreement 


either by signature without reservation as to ratification, acceptance or approval or by signature 


subject to ratification, acceptance or approval followed by ratification, acceptance or approval.  


3. Instruments of ratification, acceptance or approval shall be deposited with the Government of 


the Federal Republic of Germany.  


 


Article 19 


1. This Agreement shall enter into force on the first day of the second month following the date 


on which the Governments of all the States mentioned in Article 18 of this Agreement and the 


European Economic Community have signed the Agreement without reservation as to 


ratification, acceptance or approval.  


2. Upon the entry into force of this Agreement the Agreement for cooperation in dealing with 


pollution of the North Sea by oil, done at Bonn on 9 June 1969, shall cease to be in force.  


 


Article 20 


1. The Contracting Parties may unanimously invite any other coastal State of the north-east 


Atlantic area to accede to this Agreement.  


2. In such a case Article 2 of this Agreement and its Annex shall be amended as necessary. The 


amendments shall be adopted by unanimous vote at a meeting of the Contracting Parties and shall 


take effect upon the entry into force of this Agreement for the acceding State.  


 


Article 21 


1. For each State acceding to this Agreement, the Agreement shall enter into force on the first day 


of the second month following the date of deposit by such State of its instrument of accession.  


2. Instruments of accession shall be deposited with the Government of the Federal Republic of 


Germany.  


 


Article 22 







1. After this Agreement has been in force for five years it may be denounced by any Contracting 


Party.  


2. Denunciation shall be effected by a notification in writing addressed to the Depositary 


Government which shall notify all the other Contracting Parties of any denunciation received and 


of the date of its receipt.  


3. A denunciation shall take effect one year after its receipt by the Depositary Government.  


 


Article 23 


The Depositary Government shall inform the Contracting Parties and those referred to in Article 


18 of this Agreement of: (a) any signature of this Agreement;  


(b) the deposit of any instrument of ratification, acceptance, approval or accession and of the 


receipt of any notice of denunciation;  


(c) the date of entry into force of this Agreement;  


(d) the receipt of any notification of approval relating to amendments to this Agreement or its 


Annex and of the date of entry into force of such amendments.  


 


 


 


Article 24 


The original of this Agreement, of which the English, French and German texts are equally 


authentic, shall be deposited with the Government of the Federal Republic of Germany, which 


shall send certified copies thereof to the Contracting Parties and which shall transmit a certified 


copy to the Secretary-General of the United Nations for registration and publication in 


accordance with Article 102 of the Charter of the United Nations.  


 


 


 


In witness whereof the undersigned, being duly authorized thereto by their respective 


Governments, have signed this Agreement.  


Done at Bonn, this 13th day of September 1983.  


FـR DIE REGIERUNG DES KضNIGREICHS BELGIEN,  


FOR THE GOVERNMENT OF THE KINGDOM OF BELGIUM,  


POUR LE GOUVERNEMENT DU ROYAUME DE BELGIQUE:  


Vorbehaltlich der Ratifikation,  


Subject to ratification,  


Sous réserve de ratification.  


FـR DIE REGIERUNG DES KضNIGREICHS DؤNEMARK,  


FOR THE GOVERNMENT OF THE KINGDOM OF DENMARK,  


POUR LE GOUVERNEMENT DU ROYAUME DE DANEMARK:  


Vorbehaltlich der Genehmigung,  


Subject to approval,  


Sous réserve d'approbation.  


FـR DIE REGIERUNG DER FRANZضSISCHEN REPUBLIK,  


FOR THE GOVERNMENT OF THE FRENCH REPUBLIC,  


POUR LE GOUVERNEMENT DE LA RةPUBLIQUE FRANCAISE:  


FـR DIE REGIERUNG DER BUNDESREPUBLIK DEUTSCHLAND,  


FOR THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY,  


POUR LE GOUVERNEMENT DE LA RةPUBLIQUE FRANاAISE:  


FـR DIE REGIERUNG DES KضNIGREICHS DER NIEDERLANDE,  


FOR THE GOVERNMENT OF THE KINGDOM OF THE NETHERLANDS,  


POUR LE GOUVERNEMENT DU ROYAUME DES PAYS-BAS:  







Vorbehaltlich der Annahme,  


Subject to acceptance,  


Sous réserve d'acceptation.  


FـR DIE REGIERUNG DES KضNIGREICHS NORWEGEN,  


FOR THE GOVERNMENT OF THE KINGDOM OF NORWAY,  


POUR LE GOUVERNEMENT DU ROYAUME DE NORVبGE:  


Vorbehaltlich der Ratifikation,  


Subject to ratification,  


Sous réserve de ratification.  


FـR DIE REGIERUNG DES KضNIGREICHS SCHWEDEN,  


FOR THE GOVERNMENT OF THE KINGDOM OF SWEDEN,  


POUR LE GOUVERNEMENT DU ROYAUME DE SUبDE:  


FـR DIE REGIERUNG DES VEREINIGTEN KضNIGREICHS GROSSBRITANNIEN UND 


NORDIRLAND,  


FOR THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND 


NORTHERN IRELAND,  


POUR LE GOUVERNEMENT DU ROYAUME-UNI DE GRANDE-BRETAGNE ET 


D'IRLANDE DU NORD:  


Vorbehaltlich der Ratifikation,  


Subject to ratification,  


Sous réserve de ratification.  


FـR DIE EUROPؤISCHE WIRTSCHAFTSGEMEINSCHAFT,  


FOR THE EUROPEAN ECONOMIC COMMUNITY,  


POUR LA COMMUNAUTة ةCONOMIQUE EUROPةENNE:  


Vorbehaltlich der Annahme,  


Subject to acceptance,  


Sous réserve d'acceptation.  


 


ANNEX Description of the zones referred to in Article 6 of this Agreement 


The zones, with the exception of the zones of joint responsibility are limited by lines joining the 


following points:  


The zones of joint responsibility are as follows: 1. Belgium, France and United Kingdom  


Sea area between parallels 51°32'N and 51°06'N.  


2. France and United Kingdom  


The English Channel south-west of parallel 51°06'N to a line drawn between the points 49°52'N 


07°44'W and 48°27'N 06°25'W.  


3. Denmark and Sweden  


Sea area between the lines in Skagerrak joining the points:  


 








1


00.R09 CR/AT Brest, le 31 janvier 2000


POLLUTION DE L’ERIKA


COMPTE RENDU DE LA VISITE D’UNE DELEGATION
D’OBSERVATEURS DE LA COMMUNAUTE EUROPEENE


préparé par Christophe ROUSSEAU et Dominique JAMOTEAU


A la demande de la Direction Générale XI – Unité de Protection Civile, le Cedre a organisé et animé du 19 au 21
janvier 2000 la visite de 15 observateurs de la Communauté Européenne.


Le programme de cette visite et la liste des participants sont joints en annexe. La délégation
comprenait des scientifiques et opérationnels tous professionnels de la lutte antipollution.
§ 6 représentants norvégiens
§ 4 représentants allemands
§ 2 représentants néerlandais
§ 2 représentants suédois
§ 1 représentant italien
§ 1 représentant de la Direction Générale XI.


Cette visite avait pour objectif d’informer les observateurs de l’état de la situation, des techniques de lutte mises
en œ uvre, de l’organisation française.
Par ailleurs, cette visite offrait à l’ensemble des observateurs outre l’opportunité de profiter de l’expérience
acquise à l’occasion de cette pollution, de se rencontrer et d’échanger entre eux et avec les autorités et
spécialistes français.
Pendant toute la visite, les observateurs furent accompagnés d’un membre de la direction du Cedre et du
technicien audio-visuel du Cedre pour assurer la couverture photographique et vidéo-graphique de la mission.


Mercredi 19 janvier


Excepté les délégués suédois dont l’avion avait été retardé et le représentant italien qui n’avait pas encore été
annoncé, les observateurs sont arrivés au Cedre en milieu de matinée. Après quelques mots d’accueil par le
directeur, Michel Girin, le rôle et les missions du Cedre furent brièvement exposés par Christophe Rousseau. Cet
exposé fut suivi d’une pause-café et d’une visite des installations du Cedre.


La fin de la matinée fut consacrée à une présentation de la pollution de l’Erika : route du pétrolier, trajectoire des
nappes, impact sur le littoral, plan de chargement du navire, caractéristiques du pétrole, volume et répartition du
personnel engagé, impact sur la faune...
L’ensemble des documents préparés spécialement à cette occasion fut remis aux observateurs (cf. annexes).
Après quelques échanges et questions sur les espèces d’oiseaux touchés et les techniques d’interventions sur
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l’épave, les observateurs furent invités par le Cedre a un déjeuner traditionnel breton : crêpes faites main sur
place.
En début d’après-midi, le groupe fut accueilli à la préfecture maritime de l’Atlantique par le Capitaine de
Vaisseau Fauvel, responsable technique des opérations de lutte en mer. Grâce à une vidéo très saisissante, les
observateurs ont pu se rendre compte des circonstances de l’accident, du comportement de l’épave coupée en
deux, de l’allure des nappes en mer, des premières observations des épaves au fond.
Cette projection fut suivie d’un échange de vues très intéressant sur le comportement du produit en mer et les
techniques envisagées pour l’intervention sur le pétrole restant au fond piégé dans les épaves.
A l’issue de cette conférence nous sommes retournés au Cedre prendre le délégué italien, M. Amato, puis à
l’aéroport les deux observateurs suédois à la descente de l’avion. Enfin au complet, nous avons pris la direction
de St Nazaire que nous avons atteint vers 20h00.


Jeudi 20 janvier 2000
A 8h45 nous avions rendez-vous avec Fanch Cabioc’h, l’ingénieur du Cedre affecté au PC Polmar de St-Nazaire
afin qu’il nous présente le programme de la visite des sites prévue pour cette journée. Le temps particulièrement
ensoleillé de cette journée a grandement facilité les déplacements et les visites de terrain.


VISITE DU SITE DE SISSABLES AU CŒ UR DU MARAIS DE GUERANDE
Le fuel de l’Erika est entré dans le traict du Croizic menaçant ainsi les marais salants de Guérande. C’est une
zone économiquement très sensible car le sel de Guérande a acquis un grande notoriété grâce à son image de sel
de très haute qualité.
C’est un chantier dirigé par un capitaine de l’armée de l’air et 70 hommes de la base aérienne de Solenzara en
Corse. La particularité de ce chantier réside dans la nécessité absolue d’empêcher le pétrole collecté de pénétrer
dans le marais salant. Les travaux sont donc conduits avec la rigueur d’un chantier de décontamination de
« matières radioactives ». Le travail, très pénible, consiste tout d’abord à ramasser le pétrole déposé sur une très
grande étendue de vase et sur la végétation. Les hydrocarbures et déchets collectés sont ensuite concentrés sur
des barges et transportés par mer vers le Croizic. Enfin, tout les matériels et personnels sont soigneusement
décontaminés à l’eau chaude afin qu’aucune goutte de pétrole ne pénètre dans les « paluds ».
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VISITE DU SITE QUIOBERT SUR LA COMMUNE DU POULIGUEN


La deuxième étape de notre périple nous a conduit sur la côte proche du marais de Guérande. Le site de Quiobert
se situe au centre de la zone côtière qui a été la plus touchée par la pollution de l’Erika, à savoir, Piriac-St-
Nazaire. C’est une zone où les plages de sable, aujourd’hui dépolluées, alternent avec de petites criques
rocheuses très escarpées. Nous sommes arrivés sur zone au moment de la marée basse.


Une grande quantité de pétrole émulsionné (mousse au chocolat) est observable sur la plage et sur les rochers
devant la plage. Cette couche épaisse de pétrole colle peu et est remobilisable à chaque marée (environ 150 t).
Par contre, des accumulations importantes (200 t) et ayant perdu une partie de leur eau sont fixées sur les rochers
et goémons en bas de l'estran. Il sera très difficile de les récupérer. Enfin, en haut de plage et sur les falaises
avoisinantes des tâches éparses, voire de faibles accumulations ayant perdu leur eau (couleur noire) sont
solidement fixées au substrat. Leur nettoyage nécessitera probablement des nettoyeurs à pression et eau chaude.
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Le chantier de nettoyage sur le site de Quiobert est constitué de militaires et de volontaires. Le pétrole est
découpé à la pelle dans la masse de la nappe. Il est récupéré manuellement dans des seaux et poubelles puis
transféré dans une benne d’1 m3, elle-même remontée une fois pleine en haut de plage à l’aide d’une grue et
vidée dans un camion benne.


Après le déjeuner pris à St-Nazaire nous nous sommes dirigés vers la rive sud de la Loire en
empruntant le pont de St-Nazaire.


VISITE DU SITE DE THARON PLAGE


Sur ce site des plaques de pétrole ont été recouvertes par le sable lors des tempêtes de Noël. Certaines sont
enfouies sous 1 à 2 mètres de sable. Les plaques sont recherchées par sondage puis repérées par de hauts piquets
de bois. Elles sont ensuite dégagées par des engins mécaniques qui repoussent le sable en bas de plage. Le
pétrole est récupéré manuellement à l’aide de truelles puis évacué dans des seaux. Ce travail doit être effectué
rapidement car le pétrole s’enfouit rapidement. De plus, lors du « dégraissement » des plages au printemps ce
pétrole risque de réapparaître et de générer une nouvelle pollution. Conduit par des pompiers, ce chantier
emploie également des volontaires.
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SECONDE VISITE DU SITE DE QUIOBERT


La proximité de la grande marée nous a incité à retourner en fin d’après-midi sur le site de Quiobert afin
d’observer le comportement des nappes d’hydrocarbures à marée haute. Nous avons pu constater que les
hydrocarbures émulsionnés flottaient parfaitement et étaient plus faciles à récupérer. Les accumulations du bas
de l’estran elles, ne flottaient pas. Plusieurs nappes reprises par la marée ont pu être observées s’éloignant de la
côte.


VISITE DE LA BAIE DE LA BONNE VIERGE AU POULIGUEN


Nous fûmes rejoint par Gérard Cariou, représentant du Cedre dans cette zone, qui nous conduisit ensuite sur un
chantier voisin d’accès encore plus difficile. Le seul moyen de descendre au niveau de l’eau était une échelle de
18 m de hauteur. Des nappes d’émulsion flottaient au fond des criques. En haut de plage une grue était utilisée
pour remonter dans une benne le pétrole collecté manuellement. Un chantier de décontamination très bien
organisé avait été mis en place par la sécurité civile en bordure de la route.


De retour à l’hôtel, et à la demande des observateurs, un exposé sur l’organisation française de la lutte fut
présenté par Christophe Rousseau entre 19h00 et 20h00. Cette présentation a suscité de nombreuses questions
compte tenu de la complexité de l’organisation et des schémas de coordination.
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Vendredi 21 janvier


VISITE DU STOCKAGE DE DONGES


Nous avons été accueilli par Monsieur Gennin, directeur de la raffinerie Elf-Antar de Donges. Un de ses
collaborateur, Monsieur Gui nous a ensuite présenté, dans la salle de conférences, la raffinerie et son rôle depuis
le début de la pollution. La raffinerie a, en effet, été désignée par Totalfina pour recevoir l’ensemble des déchets
collectés sur le littoral.
Monsieur Guy nous a expliqué comment il avait du faire face à l’arrivée de centaines de camions chargés de
déchets de qualité très variée. La raffinerie a tout d’abord utilisé les stockages disponibles puis a construit des
réservoirs étanches dont le mode de fabrication et de remplissage nous ont été expliqués.


Les premiers enseignements de cette expérience ont déjà été tirés par la raffinerie et sont les suivants :
§ Il est nécessaire de disposer de plusieurs capacités de stockage de volume important, et ce avant la pollution,


afin de pouvoir faire face aux premiers arrivages massifs.
§ Il faut peser les camions à leur arrivée et évaluer la qualité du déchet contenu dans chaque benne afin de


réaliser un tri sélectif grossier entre les déchets liquides et les déchets pâteux (70% d’hydrocarbures et 30%
de sable ou 70% de sable et 30% d’hydrocarbures).


§ Il faut encourager ce tri sélectif le plus en amont possible. C’est-à-dire en haut de plage, dès la phase de
collecte.


Aujourd’hui la raffinerie a atteint sa capacité maximum d’accueil soit 55 000 t de déchets, ce qui représente
environ 5 000 t de fuel. Sur les 1 500 t de produits « liquides » récupérés en mer la technique de séparation
employée (réchauffage à 60° et injection de 150 t de LCO) a permis d’extraire 650 t de fuel avec moins de 6%
d’eau qui ont été repris dans le process de raffinage.
Le problème du traitement de l’ensemble de ces déchets reste à résoudre. Que fera-t-on des sables pollués ? Ces
opérations seront certainement longues et coûteuses.
Cet exposé en salle fut suivi d’une visite des stockages au demeurant très impressionnante.


REUNION AVEC M. THUAU, PREFET COORDONNATEUR


A l’issue de cette visite, le groupe est remonté dans le car en direction de Rennes où nous avions rendez-vous à
15h00 avec Monsieur Thuau, préfet délégué à la zone de défense, préfet coordonnateur de l’attribution des
moyens et personnels de lutte.
Après quelques mots d’accueil par le préfet et d’introduction par Gilles Vincent, représentant de la Commission
Européenne, cette réunion a permis un échange de vues fructueux avec les observateurs.
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Les principaux thèmes abordés furent les suivants :


§ L’impact environnemental de la pollution ;
§ La prise en compte de cet impact par le Fipol ;
§ L’intervention sur l’épave ;
§ Le problème de la responsabilité légale ;
§ Les demandes d’assistance et de moyens dans le cadre de la coopération internationale ;
§ L’adéquation des problèmes rencontrés/moyens mis en œ uvre ;
§ Le coût de la pollution ;
§ La gestion des volontaires ;
§ Le retour d’expérience


Conclusion


Cette visite d’observateurs de la Communauté Européenne pourrait être l’amorce d’un retour d’expérience sur la
pollution de l’Erika, au niveau communautaire. Dans ce sens, deux des observateurs présents M. Kulander du
Swedish Rescue Service Agency et M. Amato de Istituto Centrale Per la Ricerca Scientifica e Tecnologica
Apllicata al Mare (ICRAM) italien, accompagnés d’un expert norvégien, rejoindront sous peu, et à l’initiative de
la Commission Européenne, le comité d’analyse mise en place par le Cedre. Ce comité qui rassemble déjà des
ingénieurs de l’Institut Français d’Exploitation de la Mer (IFREMER) et de l’Institut Français du Pétrole (IFP) a
pour but d’analyser toutes les propositions de procédés, de matériels et de produits parvenues au Cedre à
l’occasion de la pollution de l’ERIKA et de dégager des voies de recherche pour la années à venir.


Par ailleurs, cette visite qui a permis d’observer les chantiers de la phase de nettoyage grossier pourrait être
complétée d’une seconde visite dans les semaines à venir, lorsque les phases de nettoyage fin et de restauration
seront bien engagées.
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Abstract


This paper examines the use of aerial surveillance activities conducted in the North Sea region of Europe since 1986 to assess trends in
levels of oil inputs into the marine environment, both across the whole region and within the waters of the different coastal states. It
makes use of data collected under the aegis of the 1969 Bonn Agreement through its Annual Rezports on Aerial Surveillance and exam-
ines developments in surveillance methods and technology which have led to improvements in the detection of oil spills, even during the
hours of darkness. The paper then examines country specific data for the eight North Sea contracting parties to the Agreement to assess
trends in oil spills in the region.
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1. Introduction


The discharge of oil and other substances into the mar-
ine environment has been, and continues to be, a cause of
widespread concern on a global basis. Examples of wide-
spread pollution can be found in many areas including
the Caribbean, Alaska, around Europe and in United
States coastal waters. For example, the US General
Accounting Office (2000) noted that between 1993 and
1998 ‘‘vessels registered . . . in foreign countries have been
involved in almost 2400 confirmed case of illegally dis-
charging oil, garbage and other harmful substances into
US coastal waters’’ (p. 3). A wide body of international leg-
islation including the 1973 International Convention for
the Prevention of Pollution from Ships and its Protocol
of 1978 (MARPOL 73/78) seeks to overcome the problem
of ship-source pollution entering the marine environment.


The European Union and its predecessors have ratified
many different legislative acts, including MARPOL 73/
78, since the late 1960s. The first of these was the 1969
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Bonn Agreement which covers pollution from oil and other
substances in the North Sea region and which is the main
focus of this paper. However, oil pollution within the
region has been a major concern for decades prior to this
agreement and Pritchard (1987) indicates that, even as
early as the end of the First World War, the problem of
‘‘widespread oil pollution from ships . . .caused fire hazards
and damage in ports and health risks in coastal resorts’’ (p.
1). In 1918 the United Kingdom introduced legislation spe-
cifically dealing with this problem when wartime instruc-
tions were issued by the British Admiralty and Ministry
of Shipping ‘‘to control oily discharges from ships’’. Prit-
chard (1987) notes that these instructions required ships
masters to ‘‘discharge oily ballast and cleaning water from
their ships outside the [then] three-mile limit of territorial
waters and to take precautions against leakages of oil when
loading, unloading, or re-fuelling at port’’.


After the war responsibility for preventing oil pollution
reverted to port officials, rather than UK national author-
ities, resulting in damage to fisheries, harbour amenities,
and also in occasional harbour fires. Pritchard (1987) indi-
cates that even if a port had introduced local bye-laws
to combat the problem of harbour pollution ‘‘their
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powers . . .dated to an era when oil ships were an odd-
ity . . .and penalties were so ridiculously low as to invite
defiance’’ (p. 2). These bye-laws, originally introduced dur-
ing the reign of King Henry VIII in 1543, had a maximum
fine of £5.


In more recent times, Grasso and Fennell (2005) note
that ‘‘punishment is increasingly playing a greater role in
environmental enforcement’’ (p. 1) and provide examples
of fines imposed worldwide since 1999. In the North Sea
region, in June 2004, France imposed a fine of 500,000
euros on a Cyprus-flagged vessel for oil pollution off the
French Atlantic coast. The fine would normally have been
250,000 euros but, when spotted illegally dumping waste by
the French Navy, the vessel failed to stop when ordered to
do so. In addition to national action and sanctions, the
European Commission (2001) adopted a proposal for a
Directive on the Protection of the Environment through
Criminal Law (COM (2001) 139) which, for the first time,
‘‘would introduce legal sanctions for breaches of environ-
mental law at an EU level’’, the proposal covering ‘‘inten-
tional damage to the environment or damage caused by
serious negligence’’. Sanctions should, therefore, provide
some deterrent against intentional discharges of waste into
the marine environment.


This paper sets out to examine the specific problem of
oil pollution entering the North Sea region of Europe, an
area bounded by the coastlines of England, Scotland, Nor-
way, Sweden, Denmark, Germany, The Netherlands, Bel-
gium and France. The North Sea is a very varied region
with a multiplicity of uses including the exploitation of nat-
ural resources such as oil and gas extraction, fisheries and
aquaculture and provides large numbers of jobs and
income in all the countries that border the region. It is also
an important region for tourism within Europe, which
again results in jobs and income from the tourist industry.
The North Sea Task Force (1993), in its Quality Status
Report (QSR) indicated that approximately 164 million
people lived within the catchment area of the North Sea,
with the highest population densities (in excess of 1000
inhabitants per km2) occurring ‘‘in The Netherlands,
Belgium and parts of the UK and Germany’’ (p. 11). The
lowest densities of around 50 inhabitants per km2 occur
along the coastlines of Norway and Scotland.


The North Sea is also a crucial trade route for the ship-
ment of goods and people both into and out of Western Eur-
ope. The QSR indicates that in 1993 there were
approximately 420,000 shipping movements through and
within the region, the main area of activity being the Strait
of Dover with approximately ‘‘150 ships per day sailing in
each direction’’ . . . together with approximately 300 daily
ferry crossings (p. 16). However, despite this high level of
shipping movement, major accidents are very rare (QSR,
1993, p. 17). The QSR further noted that major marine acci-
dents are defined by the Marine Safety Committee of the
IMO as the loss of vessels of 1600 gross ton or above, or
where the ship involved is 500 ton or above and there is loss
of life. Globally, there were 121 major accidents in all waters

in 1990 and 10 occurred in or adjacent to the North Sea. Of
the 10, only two involved oil pollution. Within the region the
QSR expects that there will be approximately 150 accidents
per year, the majority of which will be minor, but irrespec-
tive of size, any marine accident has the potential for marine
pollution, including by oil. Despite the provision of a wide
range of port reception facilities within the region, as set
out by Carpenter and Macgill (2003, 2005), there is also
the potential for intentional discharges of oil and other
wastes in the region’s waters from vessel operators where
a conscious decision has been taken to discharge wastes ille-
gally at sea resulting from a perception that there is little risk
of being identified as the source of such discharges.


This paper makes use of data collected over nearly 20
years by aerial surveillance activities to identify oil spills
within the region as one method of improving the possibil-
ity of identifying the sources of discharges and providing a
deterrent against intentional discharges. These surveillance
activities are conducted under the aegis of the Bonn Agree-
ment, and the background to that agreement is examined in
the next section. There will then be an examination of
changes in reporting within the Bonn Agreement Annual
Reports on Aerial Surveillance. The data for ‘‘all coun-
tries’’ and for the individual countries will then be analyzed
to assess whether there have been any changes in levels of
oil pollution seen in the North Sea region since the mid
1980s when the aerial surveillance activities commenced.


2. Background to the Bonn Agreement


The 1969 Agreement for Cooperation in Dealing with
Pollution of the North Sea by Oil (Bonn Agreement) was
established in order to aid in the protection of the marine
environment of the North Sea region, in the event of oil
pollution incidents, ‘‘by encouraging states to jointly
improve their basic capacity for combating oil pollution’’
(Bonn Agreement Website, 2006). Hey (2000, p. 333) notes
that the 1969 Agreement ‘‘was the first treaty with rele-
vance for the protection of the North Sea ecosystem from
polluting substances’’. In the 1983 Amendments, the name
of the agreement was amended to ‘‘Agreement for Cooper-
ation in Dealing with Pollution of the North Sea by Oil and


other harmful substances’’.
In order to achieve its aims, the Bonn Agreement (1983)


established a system of cooperation between states when
there was a ‘‘grave and imminent danger to the coast or
related interests of one or more contracting parties’’ (Arti-
cle 1). The Agreement covers areas such as co-ordination
and information-sharing on prevention and safety mea-
sures, contingency planning and general environmental
policy. The contracting parties to the agreement are
Belgium, Denmark, France, Germany, The Netherlands,
Norway, Sweden and the United Kingdom.


The Bonn Agreement is operated by a Secretariat,
responsible for implementing the requirements of the
Agreement. The activities of the Secretariat, set out by
the Bonn Agreement (1997) include the maintenance of







Map 1. Zones of responsibility for aerial surveillance under the Bonn Agreement. Source: Bonn Agreement (1998a).


1 Annual Reports are available from the Bonn Secretariat, London for the
period 1992–2004. Prior to 1998, reports were presented in paper format
only and are not available via the world wide web.
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an aerial surveillance programme, operated by the 8 con-
tracting parties bordering the North Sea, who ‘‘work
together within the Agreement to undertake aerial surveil-
lance using specially equipped aircraft and specialised per-
sonnel’’ (p. 2). This aerial surveillance programme has been
in operation since 1986 and applies only to the interna-
tional waters of the North Sea.


The Bonn Agreement Website (2006) sets out the main
purpose of the Agreement as being ‘‘airborne surveil-
lance . . . to detect spillages of oil and other harmful sub-
stances that can threaten the marine environment of the
North Sea’’. Airborne surveillance operations include
national flight plans carried out by individual contracting
parties, co-ordinated operations between two or more
states, special flights including ‘‘Tour d’Horizon, Joint
Flights and Comparison Exercises’’ and the use of stan-
dardized reporting formats and exchange of information.
New techniques including satellite detection to either iden-
tify or confirm spills have also been used in more recent
times.


In order to undertake the aerial surveillance activities,
Hey (2000, p. 333) indicates that the Bonn Agreement
‘‘divides the North Sea into emergency response areas

and regulated co-operation among its parties in case of
calamities involving oil or other harmful substances’’.
The response areas, showing how geographical responsibil-
ity for surveillance and assessment is assigned, is set out in
the Bonn Agreement Area Map (see Map 1).


3. Overview of Annual Reports on Aerial Surveillance 1992–


20041


The Bonn Agreement (1993) it its 1992 Annual Report
provided summary information by country on: total pollu-
tion observations; pollution from offshore installations;
pollution observations in darkness; and different detection
methods used – visible, SLAR (side-looking airborne
radar), infra red and ultra violet. All Annual Reports pre-
sented to meetings of the Contracting Parties between 1993
and 1998 were similar in content although the 1997 Annual
Report was the first to be compiled from summary data
provided by each country and also the first to include some
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information on the number of ships and oil rigs which had
been identified as the source of oil pollution. Details of the
proportion of oil spills where the polluter has or has not
been identified appear in Fig. 1.


The reporting format was changed from the Annual
Report for 1998 to include much more detailed data,
including a breakdown of the number of flight hours and
observed spills for each of the different flight types in dark-
ness or in daylight. Between 1992 and 1997 data on flights
and observed spills in darkness is not disaggregated into
flight type and no information is available for 1996. A
breakdown of the daylight and darkness figures appears
in Figs. 2 and 3. Different types of flights have been under-
taken under the Bonn Agreement Aerial Surveillance pro-
gramme and, in addition to national flights undertaken
by the individual countries in their separate zones of
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Fig. 2. Breakdown of flight hours by daylight/darkness for all North Sea Stat
rounded up or down. No data was available in 1996.

responsibility, until 1998 Joint Flight Days were also
undertaken when all aircraft were in the air on the same
day. These Joint Flight Days were terminated in 1998 in
favour of CEPCOs (Co-ordinated Extended Pollution
Operations) where a number of neighbouring countries
undertake intensive surveys across a specific period of time,
for example 24 h, across an area where there is a high den-
sity of shipping traffic. Finally, Tour d’Horizon flights
(TdH), where each country takes it in turn to survey the
offshore areas of the North Sea where oil and gas produc-
tion takes place, are undertaken on a monthly basis.


Between 1995 and 2004 (inclusive), the Annual Reports
state that they did not include ‘‘data on estimates of oil dis-
charged’’ as the data available was ‘‘too sparse and too
diverse to allow reliable estimation of oil inputs’’. As a
result, the reports note that studies were underway to
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‘‘assess the usefulness of aerial surveillance for estimating
the total input of oil from shipping and offshore opera-
tions’’ in the region. However, from 1997 the reports pro-
vide a breakdown of information where it had been
possible to identify the source of oil spills as either from
ships or rigs. The proportion of identified spills by source
varies widely by country and this information is outlined
in Table 1. France has no identified spills from rigs during
the years 1997 to 2004 while Sweden only identified rigs in
1999. By contrast, in all but two years, over 50% of spills
in UK waters are identified as having come from rigs
and, in six of the eight years, rigs were the main source
of spills; in 2002 almost 70% of all spills in UK waters were
from rigs. Norway has identified rigs as the pollution

Table 1
Proportion of oil spill incidents identified by source country (%)


Year 1997 1998 1999 2000 2001 2002 2003 2004


All Ships 9.7 9.4 5.5 12.8 6.9 6.8 7.9 10.6
Rigs 6.9 12.3 8.5 20.3 15.3 18.8 6.9 12.0


Belgium Ships 10.3 1.4 14.8 3.7 7.4 2.2 4.2 6.8
Rigs 0.0 8.6 16.4 24.1 40.7 6.7 0.0 0.0


Denmark Ships 2.8 3.5 2.7 12.1 2.6 10.8 15.0 15.6
Rigs 16.7 14.0 10.8 15.2 6.1 12.2 13.3 16.9


France Ships 28.6 31.1 27.3 44.0 25.0 3.7 9.1 7.3
Rigs 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0


Germany Ships 3.2 7.5 7.6 7.5 5.4 5.3 13.2 7.5
Rigs 0.8 1.7 0.8 14.2 6.5 19.1 0.0 0.0


Netherlands Ships 10.5 10.5 3.1 15.0 8.3 10.0 5.9 11.5
Rigs 1.3 3.1 1.6 14.4 8.6 7.7 1.0 1.3


Norway Ships 1.7 2.8 6.2 13.0 3.1 5.5 4.3 18.5
Rigs 28.3 58.3 18.5 37.0 10.9 25.5 30.4 40.0


Sweden Ships 0.0 12.9 5.6 25.0 0.0 0.0 0.0 0.0
Rigs 0.0 0.0 5.6 0.0 0.0 0.0 0.0 0.0


United
Kingdom


Ships 14.6 10.1 5.2 10.7 11.1 6.1 17.9 3.8
Rigs 52.8 59.4 60.3 42.7 63.0 69.7 59.0 45.3

source in every year and in 1998 nearly 60% of all spills
in Norwegian waters were from rigs. Rigs were the source
of 40.7% of all spills in Belgian waters in 2001 but much
less of a problem in all other years while Denmark saw inci-
dents ranging from 6.1% to 19.9% and Germany has a
range of 0% to 19.1% but only 2 years over 10%. For
‘‘all countries’’, more rigs were identified as the source of
pollution than were ships in six of the eight years (Fig. 4).


From 1998 onwards the reports contain information on
the percentage of slicks by size categories and a comparison
of the figures between 1998 and 2004 appears in Fig. 2.
However, the reports again provide the data in different
formats – for 1998 and 1999, the percentages were given
as <1 m3, 1–10 m3, 10–50 m3 and >50 m3. Since 2000 the
latter two categories became 10–100 m3 and >100 m3.
Therefore values above 10 m3 have been excluded from this
figure.


Again from 1998 onwards, the Annual Reports provide
information on the quantities of oil discharged by the off-
shore industry into the North Sea. These figures are based
on those reported to the OSPAR Commission2 by the
countries ‘‘under whose jurisdiction offshore oil extraction
takes place’’ (Bonn Agreement, 1998b, paragraph 8). It is
noted here that there are ‘‘no equivalent reliable figures
for the amounts of oil input . . . from land-based sources
and from shipping’’.


The figures for quantities of oil discharged by the off-
shore industry, including operational discharges and spill-
ages, appear in Fig. 5 and are given in tonnes. These
figures are for one year prior to all other figures in each
annual report, i.e. in the 1998 report figures from the
OSPAR Commission for 1997 are provided. These figures,
together with those outlined in Table 1, allow a clearer
picture to emerge of the numbers of oil spills originating

2 OSPAR Commission. The Commission of the 1992 Convention for the
Protection of the Marine Environment of the North East Atlantic
(OSPAR Convention).
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from vessels travelling in the North Sea region once spills
from rigs are eliminated from the totals for observed spills.


Over time the Bonn Agreement Annual Reports have
become much more comprehensive in the data provided
and much more accurate as methods for detection and
reporting, including satellite observation, have improved.
This does, however, result in it becoming more difficult
to make direct comparisons between years as methods have
changed. For example, Bonn Agreement (2004) indicates
that ‘‘the format for the reports’ tables 1–5 was modified
in 2000 and 2003’’ (paragraph 15). Until 1999 (inclusive)
flight hour data had been provided in absolute numbers
but, from 2000, use of observations from SLAR coverage,

using a concept known as BA flight hours – ‘‘one hour of
remote sensing over the sea at a standardized speed of
335 km/hour’’ – meant that flight hour data was ‘‘corrected
for relative aircraft speed’’. However, as Belgium and the
UK used aircraft which did not travel at this standard
speed, the data between 2000 and 2002 is not directly com-
parable with that up to 1999. In 2003 the reporting format
was changed to provide flight hour data in absolute num-
bers once again and so this can better be compared with
the data provided in 1999 and before.


Despite the reporting changes outlined in this section
flight hour data, together with data on observed slicks,
has been used to identify trends in oil pollution levels in







A. Carpenter / Marine Pollution Bulletin 54 (2007) 149–163 155

the North Sea region since 1986. The data, using combined
daylight and darkness figures, are discussed in the next sec-
tion of this paper.


4. Analysis of Bonn Agreement Aerial Surveillance data


1986–2004


Fig. 6 provides an overview of flight hours and observed
spill data collected for all countries between 1986 and 2004,
and includes a trendline showing the ratio of slicks to flight
hours for that period. During that period, flight hours rose
from 977 for all countries in 1986 to a peak of 4126 in 1998
and have remained above 3500 for all years thereafter. The
number of flight hours has increased nearly fourfold since
1996. The numbers of observed slicks, however, has not
shown a similar increase. Values range from a low of 425
in 1986 to a high of 1104 in 1989, tapering off to 650 in
1996 and a further high of 1181 in 1997 which again
tapered off to less than 600 in 4 of the last 5 years of where
data is available.


For the ‘‘all country’’ data the calculated ratio of flight
hours versus slicks has fallen from high values of 0.44, 0.55
and 0.59 in 1986, 1987 and 1980 respectively to lows of 0.15
in 2000 and 2002 and 0.14 in 2004. For all years since 2000
the ratio has been less than 0.2 slicks observed per flight
hour. Although Fig. 6 shows an increase in the ratio for
1997, the actual value is 0.29 or approximately one slick
observed for just over every 3 h flying time.


As noted in Section 3, since 1992 improvements in tech-
nology have meant that it has been possible to identify
whether flights take place during daylight or at night,
and some information has been provided by countries on
oil slicks identified at night. Prior to 1992 it can be assumed
that the number of slicks was much higher than that
reported but, without being able to make observations at
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Fig. 6. Bonn Agreement data 1

night, it was impossible to provide complete figures. Vessel
operators may, therefore, have chosen to intentionally dis-
charge oil during the hours of darkness in the knowledge
that they would have travelled a considerable distance dur-
ing the remainder of the night and so it would not be pos-
sible to attribute blame for such slicks to a specific vessel.
Post 1992, the introduction of night flights will account
for some of the increases in both flight hours and observed
slicks. Increased observations will also be as a result of
other technological improvements such as the use of satel-
lite imaging to observe large areas of the North Sea at the
same time.


Fig. 7 has been produced to provide a comparison
between levels of observed slicks between 1990 and 2004
for each of the individual states compared with the ‘‘all
countries’’ combined data. This is the only data where
the trend in the number of observed slicks for one or more
country follows the trend for ‘‘all countries’’. In the case of
similar comparisons made for flight hours and for the
ratios of flight hours versus slicks, no similar trends of a
single country mirroring the ‘‘all country’’ data can be seen
and so no comparison has been produced here.


In Fig. 7 the top line is that for ‘‘All Countries’’ while
the next line down is that for The Netherlands. These
two lines are very similar in terms of peaks and troughs,
particularly for the peak in oil slicks identified in 1997
and the further less marked peaks in 2001 and 2003. For
data from the remaining seven countries, Fig. 7 is not clear
as most of these countries observe many fewer oil slicks
during their surveillance activities than those observed by
The Netherlands, despite the UK and Germany, for exam-
ple, conducting nearly as many flight hours as The Nether-
lands. From Fig. 7, therefore, it would appear that changes
in oil spill levels in Dutch waters plays a major role in the
trends identified for the whole North Sea region.
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Fig. 7. Comparison of trends in observed slicks by country and for all North Sea States.
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Data for each country has been analyzed and is pre-
sented in Figs. 8–15 together with some discussion of the
figures associated with these figures, making particular ref-
erence to those occasions when the number of observed
spills is particularly high for a single country when com-
pared with both The Netherlands observation rates and
the rates for ‘‘all countries’’ combined.


4.1. Belgium


Data for Belgium appears in Fig. 8. Belgium recorded
less than 100 flight hours in 1991, the first year for which
country specific information is available. In no year since
that time has there been more than 250 flight hours and
between 2000 and 2002 it recorded only around 150 h,
the lowest number of flight hours of any country at the
time. In 1993, 4 h of flights in darkness were undertaken
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Fig. 8. Comparative data f

with two slicks observed. Flights in darkness have taken
place in every year since 1997 with the most hours in
2004 (27 h). The maximum number of slicks observed dur-
ing night flights was five slicks from just over 12 h of flying
time in 2001.


The high ratio of flight hours versus slicks identified in
Fig. 7 for 1997 is not reflected in the Belgian data and
the number of observed slicks was less than 70 in all years
except 2003 when there were 96 observed slicks and a ratio
of 0.46 slicks/per hour, i.e. one slick observed every 2 h
approximately. This high ratio for Belgian observations
in 2003 represented 16.2% of the 592 slicks observed by
all countries in that year when Belgian was ranked second
to The Netherlands in terms of the number of spills in its
waters as a proportion of the whole North Sea region. Bel-
gium was ranked third in 1998 and fourth in 1994, the only
other year where the proportion of slicks was more than
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Fig. 10. Comparative data for France 1993–2004.
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Fig. 9. Comparative data for Denmark 1990–2004.
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Fig. 11. Comparative data for Germany 1990–2004.


A. Carpenter / Marine Pollution Bulletin 54 (2007) 149–163 157







0


200


400


600


800


1000


1200


1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004
0


0.1


0.2


0.3


0.4


0.5


0.6


0.7


0.8


0.9


flight
hours


observed
slicks


ratios


Fig. 12. Comparative data for The Netherlands 1990–2004.
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Fig. 13. Comparative data for Norway 1991–2004.
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Fig. 14. Comparative data for Sweden 1990–2004.
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Fig. 15. Comparative data for the United Kingdom 1990–2004.
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10% of the all countries total (11.1% in 1994). In all other
years Belgium has been fifth or lower in terms of the pro-
portion of slicks occurring in its waters compared to the
all country total.


4.2. Denmark


Data for Denmark appears in Fig. 9. Denmark, which
has provided data since 1990, recorded low numbers of
flight hours in the years 1991–1996 with a low of 51 in
1994, the smallest number for any country except for France
in 1993, the first year that country provided information to
the Bonn Agreement Annual Reports. Denmark reported
1 h of flying in darkness in 1999 with no slicks observed,
and flights have since taken place in every year from 2000.
The largest number of slicks identified during the hours of
darkness were 17 slicks from 48 h flying time in 2004. Fig-
ures for the other three years are four slicks or less.


There is a very distinct peak in the ratio of flight hours
versus observed slicks in 1991 for Denmark, with a value of
0.96 or nearly one slick per flight hour. There are also high
values of 0.41 in 1999, 0.45 in 2001 and 0.38 in 2004. How-
ever, comparison with the all country data shows that
slicks in 1994 represented only 1.4% of slicks observed by
all countries, in 1999 they represented 8.4% and in 2004
they represented 14.3%. As identified in Table 1, 2004 also
saw the highest value for slicks originating from rigs in
Danish waters (16.9%) with 13 out of 77 originating from
rigs. This may account, at least in part, for the much higher
than normal value in 2004.


The highest value for Denmark as a proportion of ‘‘all
country’’ data is in 2001 when the 114 slicks represent
17.1% of the total of 666 slicks across the whole region.
In this year it was second only to The Netherlands in terms
of the proportion of slicks occurring in its waters compared
to the all country total. Denmark ranked third in 1991
(14.1%) and between 2002 and 2004 (13.9%, 10.1% and

14.3% respectively) while in most other years in was in the
bottom three countries in terms of the proportion of spills
in Danish waters compared to those in the whole region.


4.3. France


Data for France, which appears in Fig. 10, is only avail-
able since 1993. In that year France reported that it had
undertaken 5 h flying time under the Bonn Agreement
and observed no slicks. Since 1994, the number of flight
hours increased to a peak of 693 h in 2004 with 41 observa-
tions in that year and a ratio of slicks to flight hours of
0.06. In no year have flights taken place during the hours
of darkness.


The ratio of slicks to flight hours is highest in 1999 at
0.13 but this represents 22 observed slicks from 163 flight
hours, those 22 slicks being 2.5% of all slicks occurring in
the North Sea region. The second high ratio value of
0.11 in 2002 represents 54 slicks from 492 flight hours
and accounts for 10.1% of total slicks in the region.
Although this is the highest proportion for France in any
year, it is still only sixth in terms of the proportion of slicks
occurring in all North Sea waters. In every other year
France is either bottom two countries for the number of
slicks in its waters as a proportion of all slicks. No slicks
have ever been identified as originating from rigs in French
waters and it can be concluded, therefore, that there is only
a limited problem from vessels discharging oil in French
waters, despite the incident identified in Section 1 of this
paper for which a Cyprus-registered vessel received a fine
of 500,000 euros for the intentional discharge of oil into
the marine environment.


4.4. Germany


Data for Germany, which appears in Fig. 11, has been
provided since 1990. Germany undertook around 400 flight
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hours in 1990 and 1991 and this rose to around 1000 h by
1999 before declining to a low of just over 660 in 2003, ris-
ing again to over 800 h in 2004. The highest ratio for flight
hours versus observed slicks was 0.3 in 1990 and for the 10
years since 1995 (inclusive) it has remained stable at
between 0.16 and 0.08 slicks per flight hour.


In terms of flight hours and observed spills during dark-
ness, following only limited numbers or no night flying
between 1992 and 1996 (the year for which no information
on night-time flights is available) Germany has since under-
taken between 10% and 25% of its total flight hours at
night. Of particular note is 1997 when just over 30% of
all flight hours were from night flying but in that year only
2.4% of slicks observed in German waters were identified
by those flights. Also of note is 2000 when just over 10%
of flights were undertaken in darkness but over 24% of
all slicks were identified during those flights. 29 out of
120 oil spills were identified at night in that year. In the
10 years between 1990 and 1999, 6 saw spill numbers of
120 or above and one had 118 identified spills. In the 4
years since 2000, when the high number of night-time
observations occurred, the total number of spills has been
less than 95 in all years, with a low of 53 in 2003 when over
23% of flights were conducted in night-time and around
11% of spills were identified during those flights.


The number of slicks in German waters as a proportion
of all slicks in the North Sea region has been above 16% in
six of the 14 years (1992, 1994, 1996, 2000, 2002 and 2004)
for which individual country data is available and Ger-
many was second highest in terms of the proportion of
oil spills in German waters compared to spills in the whole
region in 1996, 1998–2000, 2002 and 2004. In the remaining
years it has ranged from the third to sixth largest contrib-
utor. The year 2000 is again noteworthy as almost 22% of
all slicks observed in the region, 120 out of 548, were iden-
tified in German waters. This is of particular note because
2000 was a year which saw fewer spills in German waters
than in all previous years and only 2 of the 4 years since
have seen lower numbers of observations. However, 2002
also saw a drop from 359 to 189 spills in Dutch waters,
(a drop from 50.9% to 34.1% of all spills occurring in that
country’s waters) which may explain the increase from
13.3% to 21.9% for Germany between 1999 and 2000.


4.5. The Netherlands


Data for The Netherlands has been provided since 1990
and appears in Fig. 12. Flights in darkness have been
undertaken since 1992 in all years except 1995 and there
is no information available in 1996.


Since 1997 approximately 20–30% of all flights have
been conducted during darkness (the highest being 32%
in 1998 and the lowest 20% in 2002). During that period
the proportion of slicks observed has been over 20% of
the Dutch total in all years except 1999 when just over
4% of slicks were observed during night flying although
nearly 29% of all Dutch flights were undertaken in dark-

ness. The highest proportion of observations was in 1997
when almost 37% of slicks were observed from nearly
30% of flights in darkness. This was more than one slick
observed per hour or a ratio of 1.26. Ratios of more than
one slick observed per hour during darkness also occur in
a further five of the 11 years where data is available, i.e.
six out of 11 years and the largest ratio occurred in 1994
when there was a ratio of 1.55 or over three slicks observed
for every 2 h night flying over Dutch waters. Germany is
the only other country to have undertaken more than
10% of its surveillance flights in darkness on a regular basis
and there is no similar trend in terms of the night-time ratio
for that country, even in than in 2004 when that country
had a ratio of 1.14 slicks per flight hour during darkness.


As has been noted previously, the trendline for observed
slicks for The Netherlands closely matches that for ‘‘all
countries’’ in Fig. 7. However the ratio of flight hours ver-
sus observed slicks for The Netherlands is much higher
than that for ‘‘all countries’’ in all years. Even where pollu-
tion identified as coming from rigs is excluded, the ratio for
flight hours versus observed slicks hardly changes in the
case of The Netherlands, unlike the examples of Norway
and the United Kingdom where additional trendlines have
been added to the relevant figures.


Of particular note in the case of The Netherlands were
the years 1997, 1999 and 2003 when the ratios for The
Netherlands were 0.79, 0.69 and 0.59 and those for ‘‘all
countries’’ were 0.29, 0.23 and 0.17. While Denmark also
saw higher ratios in 1997 and 1999 (0.35 and 0.41) and Bel-
gium had its highest ratio on record in 2003 (0.46 slicks per
flight hour), if the number of observations for those coun-
tries are considered as a proportion of all slicks Denmark
saw 4.9% of all slicks in 1997 and 8.4% in 1999 while Bel-
gium saw 16.2% of all slicks in 2003. By contrast, the fig-
ures in those years for The Netherlands are 65.3%, 50.9%
and 49% and it has the largest number of spills of any
North Sea state in all years since country-specific data
has been available.


Table 2 illustrates that while The Netherlands only
rarely undertakes more than 25% of all flights conducted
in the region, with the figure being less than 16% for the
last four years, the proportion of all spills observed in
Dutch waters has only once fallen below 25% (in 2002)
and over one third of all spills were observed in Dutch
waters in all except three years.


Map 2, adapted from a map which appears in the Bonn
Agreement Annual Report for 2003, provides an illustra-
tion of the location of most oil spills in the North Sea
Region and from this map it is apparent that the majority
of spills occur in the shipping lanes travelling through the
English Channel and Straits of Dover and on into (or past)
Dutch ports, past Germany and Denmark and into the Bal-
tic Sea region. The fact that very large numbers of vessels
travel through these shipping lanes may account in part
for the very high levels of observations made in Dutch
waters, and also those in German and Danish waters in cer-
tain years. An examination of UK figures shows that a high







Map 2. Location of spillages observed by aerial surveillance within the
North Sea in 2003. Source: Bonn Agreement (2003, Fig. 2, p. 10). Note:
Map has been adapted from the original map showing spillages observed
in both the North Sea and Baltic Sea regions in 2003.


Table 2
Netherlands data as a percentage of all North Sea States


Year Total no. of slicks –
North Sea States


Total no. of slicks –
Netherlands


% Total no. of flight hours –
North Sea States


Total no. of flight hours –
Netherlands


%


1990 933 362 38.8 2748 648 23.6
1991 647 273 42.2 2609 703 26.9
1992 805 202 25.1 3219 492 15.3
1993 741 279 37.7 3325 721 21.7
1994 736 283 38.5 3748 949 25.3
1995 681 238 34.9 3475 819 23.6
1996 650 247 38.0 3682 897 24.4
1997 1181 771 65.3 4010 970 24.2
1998 922 458 49.7 4126 734 17.8
1999 884 450 50.9 3842 650 16.9
2000 548 187 34.1 3752 765 20.4
2001 666 266 39.9 3561 565 15.9
2002 533 130 24.4 3590 491 13.7
2003 592 290 49.0 3563 490 13.8
2004 540 157 29.1 3909 608 15.6
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proportion of spills also took place in UK waters between
1990 and 1995 (between 20% and 25% in those years) and
this will be discussed in more detail in the United Kingdom
section below.

4.6. Norway


Norway has provided data since 1991 and this is pre-
sented in Fig. 13. The highest levels of flight activity took
place in 1993 and 1994 (968 and 907 flight hours respec-
tively) and the lowest level in 1996 (387 h). Since 1997 flight
hours have ranged between 400 and 600 per year. The high-
est number of slicks was recorded in 1993 (113 slicks), the
year with the highest flight level. Other than in 1991 and
1996 when numbers were 98 and 93 respectively, the num-
ber of observed slicks has been 80 or below in all years,
with a low of 23 slicks observed in 2003. The proportion
of slicks in Norwegian totals compared to ‘‘all countries’’
was just over 15% in 1993 and slightly less than that in
1996. However it has been 12% or less in all other years,
and was only 4% in 2003. Norway was the third highest
contributor to all spills in the region in 1993 and was joint
third with Belgium in 1998. In all other years it has been
between fourth and sixth in terms of the proportion of
spills in Norwegian waters compared to all spills in the
North Sea region.


Norway has conducted night flights since 1992 but only
in 2 years (1993 and 1997) has this been more than 7% of
all flights. Only in 4 years were oil spills identified during
the hours of darkness and this is less than 5% of all identi-
fied spills in those years in Norwegian waters. As noted in
the previous section and in Table 1, in terms of identifica-
tion of the source of spills, more than a quarter of all spills
in six of the eight years between 1997 and 2004 have been
identified as coming from rigs. In 1998 nearly 60% of all
spills came from rigs which the number was 40% in 2004.
Fig. 13 therefore has a second broken trendline which illus-
trates how the ratio of flight hours to oil spills would appear
excluding spills positively identified as coming from rigs.
The highest ratio for Norway was 0.24 in 1996 or approxi-
mately one slick for every 4 flight hours. From 1997 this
ratio only goes above 0.15 in 2001 but excluding slicks from
rigs reduces the ratio by a minimum of 0.02 in all years.
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4.7. Sweden


Sweden has provided data since 1990 and this is set out
in Fig. 14. Sweden undertook its highest number of flights
in 1999 with just over 300 flight hours and the lowest num-
ber was 77 in 1991. The number of flight hours has varied
widely each year, as has the numbers of observed spills.
There were 36 spills observed in 1999 at a ratio of 0.12
spills per flight hour and only 6 spills in each of 1992,
1993 and 1994 with ratios of 0.5 or less. Sweden has under-
taken night flights since 1995 with highs of 47 and 48 h in
1997 and 2004, and a low of 14 h in 1995. Six spills were
identified by night flights in 1999 but in 6 of the remaining
8 years there have been 2 spills or less observed by night
flights. The highest ratio of flight hours versus spills
appears in 1990 with a figure of 0.31 but it has been less
than 0.13 in all but one of the remaining years.


Sweden accounts for only a very small proportion of the
spills occurring in the North Sea region. Even at its highest
level, only 4.1% of all spills were identified in Swedish
waters in 1999 and it has been less than 3% in all but one
of the other years examined. Only on one occasion have
spills been identified as originating from rigs – 2 spills
out of the 36 in 1999. It would appear, therefore, that oil
spills in Swedish waters occur only infrequently and those
that do occur are almost entirely caused by vessels travel-
ling in the region, and Sweden had the lowest number of
slicks as a proportion of the North Sea region totals in
all years except 1992–1996 when France undertook very
limited surveillance flights and identified less slicks in those
years.


4.8. United Kingdom


The United Kingdom has provided data since 1990 and
this is set out in Fig. 15. The UK has conducted over 500
flight hours in every year, the highest number being 981
in 1996 and the lowest 523 in 2002. Between 1992 and
1996 the number of slicks identified during these flights
ranged from a high of 191 in 1992 to a low of 108 in
1996. The highest ratio of flight hours to slicks was 0.32
in 1990 and the lowest 0.11 in 1996. Since 1997, the number
of slicks has been less than 90 in all years and 2003 saw the
lowest recorded figure of 39 slicks. The ratio of flight hours
to slicks has been less than 0.14 in all years since 1997.


The UK has undertaken night surveillance activities
since 1992 with 9 h in 1992 and 7 h in 1993 and 1994.
The number of hours has varied very widely since 1997
with a high of 270 in 2003 compared to 49 in 2001. The
number of observed slicks has, however, remained at 4 or
less for all years except 2002 and 2004 when no slicks were
observed during the hours of darkness. In these years the
proportion of slicks in UK waters compared to the whole
region were 23.7% and 24.3% (only 1996 saw a higher pro-
portion at 25.8%). The years 1992 and 1993 saw ratios of
flight hours versus slicks for night-time flights of above
one (i.e. one slick per hour of flying time). However, in

1994 the ratio was 2.63 or over five slicks observed for
every 2 h flying time, while in 1995 the ratio was 1.5 or 3
slicks every 2 h. Since 1997 the ratio has been much lower
in all years, with a high of 0.48 in 2000 and lows of 0.0 in
2002 and 2004. The much lower ratios since 1997 are also
reflected in the figures comparing the proportion of slicks
in UK waters compared with the whole region.


From Table 1, pollution identified as having come from
rigs is at a much higher level than all other North Sea coun-
tries. Only in 2000 and 2004 did less than half of all oil
spills in UK waters come from rigs. As noted in Section
3, almost 70% of all spills were from rigs in 2002 and over
60% were from rigs in 1999 and 2001. An additional trend-
line has therefore been included in Fig. 15 to show the ratio
of flights versus observed spills where spills from rigs have
been excluded from the data. The ratio shown using the
broken line is 0.05 less than the original trendline in most
years, and is 0.09 less in 2001.


There was a large decline in the number of observed
slicks in UK waters after 1996 and this is evident when
looking at the UK values as a proportion of slicks for
the whole North Sea region. Between 1990 and 1995, the
UK had the second largest number of slicks compared to
all other countries except The Netherlands. The highest
value in those years was 25.8% in 1995 and the lowest
was 19.3% in 1990. In 1996 the UK was third behind The
Netherlands and Germany, with 16.6% of the 650 observed
slicks being identified in UK waters. Since 1997, the UK
proportion of slicks has been less than 10% in all years
except 2000 (13.7%) and 2002 (12.4%) and the UK has been
fourth or fifth ranked in those years.


5. Conclusions


Analysis of the data provided by the Bonn Agreement
Annual Reports on Aerial Surveillance have shown a trend
across the whole North Sea region of reductions in the
numbers of observed oil slicks, despite both a fourfold
increase in the number of flight hours undertaken, increas-
ing levels of night flying when it could be expected that
intentional discharges will take place, and improvements
in technology including the use of satellite imaging of the
region.


From the data provided on the identification of the
sources of pollution, it is apparent that rigs in UK waters
make a significant contribution to all spills in that coun-
try’s waters and also to spills in Norwegian waters. In all
years the largest proportion of spills occurs in Dutch
waters. While before 1996 the UK saw the second largest
number of spills, since 1997 the second and third largest
proportions have generally been in German or Danish
waters, with the exception of 2003. From Map 2 which
shows spills in the region in 2003, it is clear that the vast
majority of spills in the region occur along the shipping
lanes from the Straits of Dover on through into the Baltic
Sea. From that map, the spills which occur to the north of
the region (north of Scotland and to the west of Norway)
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will quite frequently be from rigs operating in the offshore
oil and gas industry.


The Bonn Aerial Surveillance programme, with its co-
operative activities between the 8 North Sea States, has
an important role to play in continuing to protect the mar-
ine environment of the region. As sanctions for intentional
oil discharges increase, and with the introduction of the EU
Directive on the protection of the marine environment
through criminal law, the Bonn Agreement has a key role
to play in monitoring compliance at the regional and inter-
national level, and in maintaining the North Sea as a key
resource for fishing, aquaculture, tourism and for the very
large number of people who live in its catchment area and
depend on the North Sea for their livelihoods.
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European Commission
DG Environment – Civil Protection Unit


Community co-operation
Mobilisation of expertise


MISSION REPORT


of the governmental delegation of Italian experts mobilised
after the accident of the chemical tanker


“IEVOLI SUN”


France, 19 - 25/11/00


In the framework of the mobilisation of expertise requested by the French Authorities
to the EC following the accident of the chemical tanker “IEVOLI SUN”1, the Italian Ministry of
the Environment appointed a group of seven experts. The group was composed by
personnel belonging to public scientific institutions and a private petrochemical industry as
follows (addresses are in Annex I):


Ezio AMATO, Icram (Istituto centrale per la ricerca scientifica e tecnologica applicata al
mare), accidental marine pollution assessment and response, scientific co-ordinator
and head of delegation;


Aurelio CALIGIORE, Capitanerie di Porto, marine environment protection, operational
co-ordinator;


Antonella AUSILI, Icram, organic pollutants fate assessment in marine ecosystems;


Giuseppe BELLINA, Enichem, logistic technologies;


Giuseppe GIORDANO, ENI, emergency planning;


Enrico MARSANO, Università di Genova, characterisation and properties of polymeric
material;


Salvatore MINARDI, Enichem, human health and environmental risk assessment of
styrene.


The Civil Protection Unit of the General Directorate Environment of the European
Commission took charge of the group’s public component through their secondment. A
member of the Civil Protection Unit, Guido Ferraro, joined the group on Nov. the 22nd.


On the basis of the pertinent documents acquired or examined in France as well as of
the discussions held during the meetings in which the group took part, summarising the
remarks expressed by its members during and after the mission, the group reports the
following.


                                               
1 Particularly, the French Authorities asked the European Commission to disseminate to Member States the


request of expertise with respect to video inspections of the shipwreck and to styrene behaviour and related
protection measures concerning human health and marine environment.
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The group attended to the work meetings held by French authorities as follows:


• Secrétariat Général de la Mer (Paris, November the 20th and 24th)2.


• Ministère de l’aménagement du territoire et de l’environnement, Direction de l’eau
and Direction de la prévention des pollutions et des risques (Paris, November the
20th and 24th)3.


• Centre de Documentation de Recherche et d’expérimentations sur les pollutions
accidentelles des eaux (CEDRE) (Brest, November the 21st)4.


• Secrétariat Général de la zone de défense et de la sécurité civile, Préfecture de la
Zone de Défense Ouest, (Rennes, November the 22nd)5.


• Préfecture de la Manche (Saint Lô, November the 22nd)6.


• Préfecture Maritime de la Manche et de la Mer du Nord (Cherbourg, November the
23rd)7.


In Brest and Cherbourg, the group had also the opportunity to exchange views with
the responsible of CEPPOL (Commission d’Études pratiques de Lutte Antipollution),
Président Pierre Pinlou and Adjoint au Président Bernard Lefort.


At CEDRE, the group had access to the available documents and to the results of the
ongoing experiences carried out in CEDRE laboratories to assess the behaviour of styrene
in seawater. The group was asked to report on the knowledge gained in controlling and
monitoring measures and in the recovery of the loading in the cases of the gas carrier
“BRIGITTA MONTANARI” and the chemical tanker “ALESSANDRO PRIMO” sunk in
Southern Adriatic Sea.


                                               
2 The group met the Secrétaire Général Adjoint Guy de Chauliac and members of his staff.
3 Particularly, the group met Geneviève Jourdier, Sous-Directrice de la Réglementation de l’eau, Daniel Robbe,


Chef du bureau de prevention et protection marine and Laurent Moché, Chef du bureau des risques
technologiques et des industries chimiques et pétrolières.


4 Along with the Directeur Michel Girin, the group has had the opportunity to exchange views with the
researchers involved in the accident follow-up (particularly, Fanch Cabioc’h, Georges Peigne, Camille Lecat,
Karen Quintin).


5 The group took part in the afternoon meeting of the Groupe expert auprès du Préfet de ZDO with
representatives of institutions such as AFSSA (Agence française de sécurité sanitaire des aliments), CEDRE
(Centre de Documentation de Recherche et d’expérimentations sur les pollutions accidentelles des eaux),
Centre Antipoison de Rennes, CIRE Ouest (Centre interrégional épidémiologique), IFREMER (Institut français
pour la recherche et l’exploitation de la mer), INERIS (Institut national de l’environnement et des risques),
INRS (Institut National de recherche sur la sécurité), InVs (Institut de veille sanitaire), MAFF/CEFAS (Centre
for environment, fisheries and aquaculture science, UK), MCA (Maritime Coastguard Agency, UK), Météo-
France. Colonnel Courtois, Chef d’Etat Major Sécurité Civile, chaired the meeting and illustrated to the group
the competencies and functioning of the ZDO.


6 The group was invited to attend the evening meeting of the emergency committee and to outline the
experience gained in controlling and monitoring measures and in the recovery of the chemical loading after
the “BRIGITTA MONTANARI” and “ALESSANDRO PRIMO” accidents (Southern Adriatic Sea, 1984 and 1991
respectively).


7 The group took part in the morning briefing chaired by Contre Amiral L. Merrer. Around the table, along with
the military personnel were representatives of the Ministère de l’equipement, des transports et du logement, of
the British Ministry of transports, of CEDRE, of the Maritime Coastguard Agency (U.K.), of EXXON, of
SHELL, of the shipowner and of P&I Club. Among the documents and information the group was provided
with during the day, the group had the opportunity to watch copies of the videotapes recorded on the wreck.
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The main topic discussed was the behaviour of styrene in the peculiar conditions in
which it is in the wreck (among the three products carried by the chemical tanker, the
styrene gives rise to the strongest worries due to the amount, two third of the total cargo,
and its toxicological properties)8. Taking into account the exiguity of previous experiences9,
this topic brings up many questions, among which:


• polymerisation reaction:


⇒  time left with respect to the efficiency of the inhibitor utilised by SHELL10


(producer of the styrene) in presence of seawater;


⇒  polymerisation kinetic (possibility of violent reaction(s) and subsequent rupture
of the tank(s) implying massive leakage of the pollutant(s));


• effects on halieutic resources (cf. tainting).


Regarding the wreckage, in the copies of videotapes recorded during the sinking of
the “IEVOLI SUN” the group observed on the stern keel (starboard side) what seemed to us
to be dents and leaks11. Images of a better quality could be useful for clarification. Watching
the same videotapes, the group considered that some undetermined (but significant) quota
of the cargo was spilled at sea during the sinking of the ship. About the wreck, it lies on the
sea-bottom on port side in an unstable position and a minor leakage of product has been
observed in correspondence with the No 8-9 tanks through surveys conducted by Remotely
Operated Vehicle12. During the day spent at CEDRE as well as during the meetings held in
Rennes, Saint Lô, Cherbourg and Paris, the main points raised about the wreck were:


• amounts of pollutants that still remain into the tanks;


• stability of the wreck on the sea-bottom;


• the relevance of the location of the wreck in international law;


• intervention feasibility and methodologies.


During the mission, the group expressed its views summarised in the herewith
enclosed document, sent on Nov. the 23rd to Ministère de l’aménagement du territoire et de
l’environnement, to Secrétariat Général de la Mer and to European Commission, D.G.
Environment – Civil Protection Unit.


Particularly:


• taking into account:


⇒  the video recorded during the sinking of the “IEVOLI SUN”;


                                               
8 The cargo of the chemical carrier “IEVOLI SUN”, sunk on Oct. the 31St 2000, was composed by styrene (3998


tons), methyl ethyl ketone (1027 tons) and isopropyl alcohol (996 tons). At Fawley (UK) the “IEVOLI SUN”
embarked around 160 tons of IFO 180 (Intermediate Fuel Oil, density 0.97 @ 15.5°C) and 40 tons of diesel
oil.


9 As reported in the CEDRE web site: http://www.ifremer.fr/cedre/rubriques/ievoli/autre_accident1.htm
10 P-TCB (para-tertiary-butylcatechol) or 4-TBC (4-tert-butylpyrocatechol). The latter density is 1.049 @ 60°C


and solubility is 2 g/l @ 25°C.
11 On November the 29th, the R.O.V. embarked on board the “NORTHERN PRINCE” detected small cracks in


correspondence with a bunker tank.
12 The R.O.V. was operated from the ship “NORTHERN PRINCE”, chartered in the interests of Marnavi SpA,


shipowner of “IEVOLI SUN”.
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⇒  the leaks from the hull of the wreck observed by R.O.V.;


⇒  the density of pollutants lower than seawater;


⇒  the PV valves set-point13,


the group considers that salt water has most likely substituted an undefined
amount of the content inside the tanks.


• Consequently, taking into consideration that:


⇒  the experiments carried out in France at CEDRE facilities indicate a solubility of
styrene in seawater lower than expected and the formation of micro
emulsions14;


⇒  the flow of seawater around the wreck is well sustained by the existing strong
currents;


⇒  the products are subject to an hydrostatic pressure of about eight atmospheres,
thus affecting their behaviour,


⇒  the seawater temperature along the water column is about 14°C,


the group considers as a priority the prosecution of the laboratory experiments
intended to assess the behaviour of inhibited styrene monomer in the actual
conditions and retains that many factors lead to a significant abatement of the risk
of a violent styrene polymerisation reaction (thus excluding any explosion of the
tanks)15.


• Furthermore, knowing that:


⇒  the wreck lies on a fishery ground where Cancer pagurus (edible crab,
tourteau) and Maja squinado (spinous spider crab, araignée de mer) are among
the most valuable catches;


                                               
13 The setting of the breathing valves for the tanks are - 350 mm H2O for vacuum and + 2000 mm H2O for


overpressure. Maintaining the wreck the actual position (valves downward) no further product spill will take
place from the valves (excluding diffusion process through the openings); should the wreck recover the upside
position, the density difference between the seawater and the styrene will produce a hydrostatic head greater
than the setting of the PV valves, thus causing the spill of the products until a new pressure balance is
reached. This evaluation could be reported to the appropriate fora (i.e. IMO, International Maritime
Organisation) to allow further considerations.


14 While in literature values of solubility for styrene in fresh (distilled) water are reported to be near 300 mg/l, for
seawater the ones observed at CEDRE in two different experimental conditions were 6 and 20 mg/l.


15 Polymerisation should take place after few months (when the action of the inhibitor will be reduced by the
dilution and by the time) as suggested by Shell, at a very low rate, due to the low temperature (about 12 g of
polymer per ton of monomer @ 15°C) and due to the presence of the seawater mixed with the styrene mass,
which inhibits itself the polymerisation. The heat of reaction (144 kcal per kg of polymer) should be removed
by the convective flows (inside the monomer and of the water in the double hull; the vents are open) and
finally by the infinite amount of the seawater surrounding the wreck. The global volume of the
styrene/polystyrene mass will be gradually reduced due to the higher density of the polymer. Should, due to
unpredictable causes, the temperature increase of the mass become significant and accelerate the reaction, a
tank collapse could take place causing the entrance of water, thus quenching and stopping the reaction. Even
in such case, the partly polymerised mass should remain confined in the double hull space. The hypothesis of
an explosion of the tanks containing styrene is not supported by the industrial experience of accidental
polymerisations which in some case took place in industrial vessels exposed to air, where styrene had been
accidentally left, or in lines exposed to the sun and then in less favourable conditions of heat removal. Only
some flange leak has been reported in such cases without any collapse of the equipment.
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⇒  the available data on styrene bioaccumulation are not immediately transferable
to the species threatened by the leakage of the product from the tanks of the
“IEVOLI SUN”;16


⇒  the data acquired by IFREMER on specimen of the above mentioned
crustaceans caught in proximity of the wreck show values that require further
investigations17 in order to assess the background/contamination threshold as
well as the contamination/decontamination processes,


the group fully agrees with the proposition of AFSSA, CEDRE and IFREMER to
carry out bioassays in laboratory and in the field to gather data about persistency
of styrene contamination in biological resources of commercial interest.


• In order to obtain data about the leakage of pollutants from the tanks and to
monitor the surrounding environment, the group advised their correspondents
about the need for daily control of the pollutants in the waters surrounding the
wreck by means of Niskin type sampling bottles operated from ship (or helicopter)
and R.O.V.. The small size particles of sediment are likely to be contaminated too;
thus there is a need for sampling and analysis of sediments near the wreck.
Furthermore, the group remarked the importance to operate keeping the samples
as little as possible in contact with the air also preserving the samples in sealed
glass containers and the need for measurements of seawater chemical-physical
parameters (dissolved oxygen, pH, temperature, etc.) near the wreck by
multiparametric probe.


• The group fully agreed with the French Authorities on the need for the
preparedness of equipment suitable to face the possible surfacing of bunker
products.


• Taking into account the uneven position of the wreck on the sea-bottom (about
120° port side), the sedimentary characteristics of the site (sand and gravel) and
the strong currents (3÷4 knots on average) affecting the area, the group
considered as probable the occurrence of erosive processes that, consequently,
could cause adjustment movements of the wreck resulting in possible further
leakage of pollutants.


Regarding the accident circumstances, according to available data and information,
the group considers credible that the severe weather conditions had been crucial in
determining the wreckage through the flooding of the watertight compartments (such as the
forepeak, unevenly big and not subdivided). Furthermore, the group notes that the “IEVOLI
SUN” was equipped with only one hydraulic supply unit (no spare equipment for loading
and ballast movements). The reported failure of the hydraulic supply unit did not allow the
drainage of the seawater from the flooded compartments nor, as extreme measure the
spillage at sea of part of the ship loading.


                                               
16 Even though the bioaccumulation in similar species is generally considered low and the current draft risk


assessment report of styrene – UK Environment Agency, Final Draft, Nov. 1999 - concludes that “On the
basis of the balance of the information available, it is concluded that styrene will not accumulate in aquatic
organisms (… ). The proposal is that styrene is not classified as dangerous for the environment.”


17 The values measured by IFREMER range from 4.9 to 340.0 µg/kg (w.w.) respectively in Maja squinado edible
parts and in Cancer pagurus gills (both caught by fish traps). Gills and edible parts of a squid (Fr.: encornet,
cf. Illex illecebrosus) caught by trawl north of the wreck on Nov. the 4th, showed a concentration of 8.5 µg/kg
(w.w.) of styrene.
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Regarding the operations that could be carried out on the wreck in order to avoid
environmental and human health risks, the French authorities asked18 the shipowner to
submit an executive plan to the panel of experts and to the Comité de pilotage19 before
December the 10th. This Committee is chaired by the Secrétaire Gènèral de la mer on
behalf of the Ministère de l’equipement, des transports et du logement and includes
representatives of the UK authorities. In any case, any activity should be completed before
April the 7th 2001 in order not to jeopardise the tourist season in the Channel Islands.


The “IEVOLI SUN” wrecking site20 represents a source of juridical questions because
UK and France had declared the EEZ but no agreement on delimitation was signed. The
wreck lies on a fishery ground reserved to British vessels and it is interesting to note the
proximity at the site of the Channel Islands (Alderney, Guernsey, Jersey e Sark) territorial
waters21.


Informally, French experts considered the most suitable hypothesis of intervention
were the recovering through pumping of the residual loading and of the bunker or,
secondary, the salvage of the entire wreck.


• About the foreseen interventions on the wreck22, taking into account:


⇒  the known ecotoxicological properties of the pollutants;


⇒  the health risks for coastal populations as assessed by French institutions;


⇒  the simulations performed by IFREMER, INERIS and SHELL about the diffusion
of styrene at sea and in atmosphere;


⇒  the unfavourable rheological and meteorological conditions affecting the
wreckage site;


⇒  the care and the time required to investigate the best project(s) and to prepare
and mobilise the equipment;23


                                               
18 According to the art. 16 of the law promulgates on July the 7th 1976, the Préfet maritime holds the power to


issue an injunction against a shipowner in order to bring him to undertake all the measures needed to
eliminate the hazard within an established delay. After this deadline is reached, the State could act as
substitute of the shipowner charging him with the expenses, risks and hazards.


19 The tasks of the Comité de pilotage are: a) to ensure control over the proposed solutions and operations; b) to
validate the operations programme; c) to give full advise about the forthcoming operations. A panel of experts
has been settled by the Secrétariat Général de la mer in order to provide a technical advice to the Comité de
pilotage.


20 The shipwreck lies at a depth of around seventy meters, 11.3 nautical miles from Alderney (also named
Aurigny, Ch. Isl.) and 19.5 nautical miles from Cap de la Hague (F).


21 The islands are dependencies of the Royal Crown, owing allegiance to it, but without being incorporated
neither into the United Kingdom nor in the European Union. They are self-governing in internal matters but the
British Government is responsible for defence, overseas representation and international affairs in general.


22 The Ministère de l’Equipement, de Transports et du Logement indicated the following criteria as unavoidable
with respect to the intervention on the wreck of the “IEVOLI SUN”: 1) human and environment safety,
particularly during the interventions, taking into account the nature of the products that are still in the wreck;
2) the carrying out of activities on the wreck aimed at eliminate all the risks for human health and the
environment; 3) the quickness of the engagement and of the interventions.


23 As in the case of the wreck of the tanker “ERIKA”, a thorough preparation of the whole project is the starting
point for a successful intervention.
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⇒  the care and the time required for the implementation of adequate safety
measures for the divers;


⇒  the reduced number of practicable weather windows available and the
consequent need for careful scheduling of the activities;


⇒  the chemical-physical properties of the substances with regard to the
precautionary measures to be undertaken in case of intervention24


and considering the need for further scientific investigations and in situ measurements
and observations, the group deems very dangerous for the operators both the pumping of
the pollutants and the lifting of the wreck. Thus, calling for a thorough assessment of all
risks involved, the gradual and monitored spillage of the products from the ship tanks
before to afford the recovery of the bunker should be carefully considered among the
intervention options.


For the expert group


Ezio Amato


Roma, December the 14th 2000


                                               
24 Handling and storage specifications about styrene monomer include: corrodes copper and copper alloys and


dissolves rubber; flow of styrene by pumping may result in the generation of electrostatic charges; carbon
steel or stainless steel may be used for piping; metal containers involving the transfer of styrene monomer
should be grounded and bonded.
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Addresses


Dr. Ezio Amato


Icram (Istituto centrale per la ricerca
scientifica e tecnologica applicata al
mare - central institute for applied
marine research)


Via di Casalotti, 300
00166 Roma


Tel.: +39 06 61570455
Fax: +39 06 61561906
eziamato@tin.it


Dr.ssa Antonella Ausili


Icram


Via di Casalotti, 300
00166 Roma


Tel.: +39 06 61570434
Fax: +39 06 61561906
antausili@tin.it


Ing. Giuseppe Bellina


Enichem


Piazza Boldrini, 1
20097 San Donato Milanese (MI)


Tel.: +39 02 52042204
Fax: +39 02 52052089
giuseppe.bellina@enichem.it


C C. (CP) Dr. Aurelio Caligiore


Comando Generale delle
Capitanerie di Porto - UOCP


Via C. Colombo, 44
00147 Roma


Tel.: +39 06 57225639
Fax: +39 06 57225679
uocp.ambiente@tiscalinet.it


Dr. Giuseppe Giordano


ENI


Piazzale E. Mattei, 1
00144 Roma


Tel.: +39 06 59825677
Fax: +39 06 59822141
giuseppe.giordano@eni.it


Dr. Enrico Marsano


Università di Genova


Dipartimento di chimica e chimica
industriale


Via Dodecaneso, 31
16146 Genova


Tel.: +39 010 3538727
Fax: +39 010 3538727
marsano@unige.it


Dr. Salvatore Minardi


Enichem


Piazza Boldrini, 1
20097 San Donato Milanese (MI)


Tel.: +39 02 52032408
Fax: +39 02 52042814
salvatore.minardi@enichem.it
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1. CHRONOLOGY OF EVENTS


On June 8th, 2000, the cargo vessel « Peter » (Greek owner, flag : Malta, 6,940 gt, built 1975
in Japan), loaded with 7,800 m3 of timber, bound for Portugal, was involved in a collision
with the « Adeline, DELMAS » containership off Owendo, Gabon. No serious damage was
sustained by the two ships and the « Peter » followed her route. At the mouth of the «estuaire
du Gabon », the « Peter » began to list and finally to sink on June 9th, early in the morning and
ran aground on a sandy bank at 8 nautical miles from the Cape Santa Clara (North of
Libreville). The sea depth is 9 meters ; the superstructures are emerged.


The location of the wreck is : N 0°26’.15 – E 009°14’.19 (Themis bank).


2. POLLUTION OBSERVED


2.1. Pollution observed at sea :
A leak of light oil has been reported soon after the grounding by boats and planes, heading
either to the North-East or to the West ; in June and early July, the size of the slick was
around one hundred of meters long and 2 or 3 meters wide.
The survey made by the Community Expert on August 3rd, by boat, a slick made of light oil
(no patch of heavy fuel oil observed) extending on the aft part starboard (10 meters wide near
the wreck) and elongated towards the North East. On August 4th, by helicopter, the extension
was appreciated with more accuracy : the slick forms an arc of circle towards the South -
South East on the fore part portside ; the slick is divided into stripes parallel to the wind ;
some slicks (5 to 10 m in diameter) can be seen at the extremity of the arc of circle. Its length
is approximately 2 kilometres, its width about 10 meters. It appears to be iridescent sheens
with some patches more brownish. As it was not possible to go down with the helicopter to
have a closer observation, it is difficult to say if it is only made of gas-oil or if there are some
patches of heavy fuel oil, but it is sure that the greatest part of the slick is made of light oil.


2.2 Pollution observed on the shoreline :
Several observations have reported small tar balls on the beaches of Libreville and the south
of the “estuaire du Gabon” (Pointe Denis), and also in Equatorial Guinea during June and
July. It is difficult to say if they come from the « Peter » or from illegal discharge from other
vessels because no sample has been taken for analysis. No more arrivals of oil have been
reported since the end of July.


3. BUNKERS AND CARGO


The estimation of the bunkers remaining onboard by the officers of the “M/V Peter” when she
ran aground, was around 290 tons of heavy fuel oil (specific gravity : 0.95 to 0.97), 40 tons of
gas-oil and, approximately, 300 litres of lubricating oil.


The cargo stored on the deck has been lost ; several timbers have drift to the North of Cape
Santa Clara. The quantity remaining in the wreck is estimated to one third to half part of the
total (between 3000 and 4000 m3). Some timbers have a very high density (S.G. : 1.3 to 1.6).
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4. SURVEY OF THE WRECK


A salvage tug « Leopard » from TSAVLIRIS (Greek) came on scene on June 19th, made a
diving survey and began to suture the hole (60 cm long and 7cm wide). They did not finish
the work because the insurance does not want to pay for the work.


5. CONCLUSION


The slick seems to turn around the wreck with the tides, either drifting to the coast or to the
open sea but being more and more elongated.


As the sea state does not permit to maintain containment booms nor oil-skimmers, it is
impossible to stop the extension of the pollution. The only solution to stop the leaking would
be to pump the bunkers (normally technically feasible ; one of the major problem could be the
access to the outlet of the tanks which can be situated under the cargo), operation to be made
by a specialized society (underwater work).
Several international specialized societies (working in Gabon) have been contacted (see annex
2). Their advise is important because of the location of the wreck at the entry of the estuary,
constituting in this location a hazard to navigation (no signalised at night), not far from the
major channel and who could slide on the side of the sandy bank into the channel pushed by
the waves and the wind, inducing a major hazard to the navigation.


INFORMATION TO THE REPRESENTATIVES OF THE MEMBER-STATES OF
THE EUROPEAN COMMUNITY AND PRESS RELEASE


A meeting for the attention of the Member-States of the European Community has been
organised on Monday 07/08, in the offices of the Delegation of the European Community in
Libreville. A press conference has also been organised on Tuesday 08/08 for the newspapers
and the national television.
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ANNEXE 1 : LOCATION OF THE WRECK OF THE “M/V PETER”







« Peter » sinking – « Estuaire du Gabon » Claudine Tiercelin – 31/07 – 08/08/00
EUROPEAN COMMISSION - ENV .C.3.







« Peter » sinking – « Estuaire du Gabon » Claudine Tiercelin – 31/07 – 08/08/00
EUROPEAN COMMISSION - ENV .C.3.


ANNEXE 2 : UNDERWATER WORKS SOCIETIES


The following specialized societies have been contacted :


- STOLT COMEX SEAWAY
Mr Jacky Houlmont
Tel. : 241 55 21 28
Fax : 241 55 09 81


- SMIT INTERNATIONAL
Mr Xavier De Meulder
Mr Richard Janssen
Tel. : 241 55 35 47
Fax : 241 55 35 48


- PESCHAULT GABON
Mr Peschault
Mr Pomian
Tel. : 241 56 08 46
Fax : 241 55 55 43


An assessment of the cost of the expertise is first needed. The location of the wreck in an area
submitted to the waves and the condition of the hull which is unknown  as well as the
accessibility to the bunkers are the major problems for which a first survey of an expert
assisted by divers is necessary in order to assess the cost of the pumping and the removal of
the wreck.
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ANNEX 3 : MEETING WITH NATIONAL AUTHORITIES


â The Prime Minister


â The Minister of Agriculture in charge of the interim of the Minister of Transports and
Merchant Marine
Mr the General Secretary of the Ministry
Mr the Deputy General Director of the Direction of the Merchant Marine


â The Minister of the Waters and Forests, Fishing, and Reafforestation, in charge of the
Environment and the Protection of the Nature
The French Ambassador
The General Director of the Environment
The Director of the National Antipollution Center


â The Legal Adviser of the Ministry of the Foreign Affairs


â The Minister of Transports and Merchant Marine
Mr the General Director of the Merchant Marine
Mr the Deputy General Director of the Merchant Marine
The Directors of the different departments of the Direction of the Merchant Marine.
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ANNEX 4 : PROGRAM OF THE MISSION


August 1rst :
After a briefing at the Delegation of the European Community in Libreville with Mr Carlo DE
FILIPPI, Ambassador, Chief of the Delegation, the following personnalities have been
encountered :


â The Minister of Agriculture in charge of the interim of the Minister of Transports and
Merchant Marine
Mr the General Secretary of the Ministry


â Mr the Deputy General Director of the Direction of the Merchant Marine


â The Minister of the Waters and Forests, Fishing and Reafforastation, in charge of the
Environment and the Protection of the Nature
The French Ambassador
The General Director of the Environment
The Director of the National Antipollution Center


August 2nd :
â Meeting at the Direction of the Merchant Marine under the direction of the Deputy Director
with the participation of the Directors of the different Departments of the Direction of the
Merchant Marine.


â Meeting with the officers of the « M/V Peter »


August 3rd :
Visit on site by boat
Arrival on site at mid-tide (flood)
With Mr Silva, European Delegation in Libreville and Mr the Deputy General Director of the
Direction of the Merchant Marine


August 4th :
Visit on site by helicoper of the Gabonese Army
Arrival on site at ebb-tide
With Mr Sordet, European Delegation in Libreville, Mr the Deputy General Director of the
Direction of the Merchant Marine and Mr the Director of the National Antipollution Center.


August 5th :
Contact with the underwater works specialized societies.


August 6th :
Visits on site along the shoreline North of Libreville and on the southern bank of the mouth of
the river Gabon (Pointe Denis).


August 7th :
Presentation of the results of the expertise to the representatives of the Member-States of the
European Community.
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August 8th :
â The Minister of Transports and Merchant Marine
Mr the General Director of the Merchant Marine
Mr the Deputy Director of the Merchant Marine


â The Prime Minister


â The Minister of the Waters and Forests, Fishing and Reafforestation, in charge of the
Environment and the Protection of the Nature
The Director of the National Antipollution Center
The Legal Adviser of the Ministry of the Foreign Affairs


â Press conference for the Gabonese newspapers and television.
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3131 (XXVIII). Report of the Governing Council
of the United Nations Environment Pro
gramme


The General Assembly,


Recalling its resolutions 2994 (XXVII), 2997
(XXVII) and 3000 (XXVII) of 15 December 1972,


Having considered the report of the Governing Coun
cil of the United Nations Environment Programme on
the work of its first session,51


Reaffirming that the quality of human life must con
stitute the central concern of the United Nations En
vironment Programme and that therefore the enhance
ment of the total human habitat and the study of
environmental problems having an immediate impact
on man should be given the highest priority in the
over-all programme,


1. Takes note with satisfaction of the report of the
Governing Council of the United Nations Environ
ment Programme on the work of its first session;


2. Endorses the decisions adopted by the Govern
ing Council,s~ in particular the criteria and the priori
ties as contained in decision 1 (I) of 22 Jure 1973.


2199th plenary meeting
13 December 1973


3132 (XXVIII). Fund of the United Nations
Environment Programme


The General Assembly,


Recalling section HI of its resolution 2997 (XXVII)
of 15 December 1972 by which it established the Fund
of the United Nations Environment Programme,


Noting the statement by the Executive Director of
the United Nations Environment Programme concern
ing the current status of the Fund and his appeal for
early contributions,s:l


Expressing its appreciation to the Governments
which have so far contributed or pledged contributions,


Appeals to Governments to extend their continuing
support to the Fund of the United Nations Environ
ment Programme in order to make the Programme
fully operational.


2199th plenary meeting
13 December 1973


3133 (XXVIII). Protection of the marine
environment


The General Assembly,


Recalling its resolutions 2995 (XXVII) and 2996
(XXVII) of 15 December 1972,


Recalling further its resolutions 3000 (XXVII) and
3002 (XXVII) of 15 December 1972, as well as its
resolutions 2750 C (XXV) of 17 December 1970 and
3067 (XXVIII) of 16 November 1973,


51 Official Records of the General Assembly, Twenty-eighth
Session. Supplement No. 25 (A/9025).


52 Ibid., annex I.
53 Ibid., Twenty-eighth Session. Second Committee, 1563rd


meeting, paras. 2-15.


Also recalling principle 7 of the Declaration of the
United Nations Conference on the Human Environ
ment,54 held at Stockholm from 5 to 16 June 1972,


Taking note of the report of the Governing COuncil
of the United Nations Environment Programme on
the work of its first session,55 held from 12 to 22 June
1973, in which the subjects of oceans and genetic re
sources are among programme priorities,


Noting the Convention on the Prevention of Marine
Pollution by Dumping of Wastes and other Matters,
concluded on 29 December 1972, and the recently
concluded International Convention for the Prevention
of Pollution from Ships, 1973,


1. Emphasizes the need for protecting and conserv
ing the total living resources of ocean space through
concerted environmental action;


2. Stresses that both national and international action
is needed to preserve and enhance the quality of ocean
life and to protect the resources of the marine environ
ment;


3. Underlines the fact that a number of the world's
important living ocean resources are at present threat
ened by depletion for a variety of reasons, not the
least of which is overfishing in certain areas of the
world's seas and oceans;


4. Requests the Governing Council of the United
Nations Environment Programme to consider and de
cide upon making a detailed survey of the living
marine resources of the world's seas and oceans threat
ened with depletion, to he carried out by the United
Nations Environment Programme in co-operation with
the Food and Agriculture Organization of the United
Nations and to be submitted to the Governing Council
at its third session; ,


5. Further requests the Governing Council of the
United Nations Environment Progra;nme to continue
to direct special attention to the question of environ
mental protection of the seas and oceans, in particular
its living marine resources, and to report thereon. as
welI as on the implementation of the present n:solu·.
t~on. to the General Assemhly at i1s twenty-ninth ses
sIOn;


6. Emphasizes the importance of the task of the
Third United Nation..; Conference on the Law of the
Sea in relation to the preservation of the marine en
vironment, taking into account recommendation 92. of
the Action Plan for the Human Environmentfili as
approved by the United Nations Conference Oil the
Human Environment.


2199th plenary meeting
13 December /973


3167 (XXV1II). Unilrd Nations Revolvin~Fund
for Natural Resollrt>e", Ex ploral ion


The General Assembly,
Having considered the recommendation of the Eco


nomic and Social Council, contained in resolution 1762
(LIV) of 18 May 1973, that the General Assembly


54 See R'1?Ort of tlz(' United Nations COII/erenc(' on the
Human Environment (United Nations publication, Sales No.:
E.73.JIA.J4). chap. I.


55 Official Records of the General Assembly, Tw/'nty-eighth
Session. Supplemellt No. 25 (A/9025).


56 See R/,port of the Uni!cd Nations Con!a('lIe" 011 thl'
Human Environment (United Nations publication, Sales No.:
E.73.1I.A.14), chap. H.
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INTRODUCTION


This report describes the mission and recommendations of the European Commission Task
Force in Galápagos in relation with the spill resulting from the grounding of the tanker
"Jessica" at the entrance to Puerto Baquerizo Moreno, in Wreck bay, on San Cristóbal island
(see figure 1) on January 16th, 2001.


The report contains three parts  :
• Part 1 presents the summary of the incident, the environment and the meteo oceanic


conditions prevailing in this area
• Part 2 is the account of the experts visits on site
• Part 3 presents their recommendations and issues arising from observations of the


response on the shore (techniques used for cleaning and command structure) and from
discussions held with the Directorate of the Galápagos National Park (GNP) and the
Directorate of the Charles Darwin Research Station (CDRS).


The European Commission Directorate-General, Environment C.3 – Civil Protection under
the command of Mr Alessandro Barisich and Mr Gilles Vincent, formed a Task Force in order
to determine ways in which the European Community could help the Ecuadorian authorities
to minimise the damage of the spill, assist in the recovery of damage caused by the spill and
support future work associated with the spill.
To this end, C. Tiercelin, W.G. Sanderson and J. Villanueva were sent on site to provide
advice on aspects of shoreline clean-up, oil spill management, monitoring and biodiversity
conservation, shipping and contingency planning.


PART 1  : SUMMARY OF THE INCIDENT AND ENVIRONMENTAL DATA


1.1. Summary of the incident  :
In the evening of the 16th January 2001 the tanker "Jessica", owned by Acotramar, ran
aground at the entrance to Puerto Baquerizo Moreno, in Wreck bay, on San Cristóbal island,
Galápagos (see figure 1). The ship was carrying about 600 tons (160 000 gal) of diesel oil and
300 tons (80 000 gal) of intermediate fuel oil (IFO 120). The diesel was destined to be
delivered to the fuel dispatch station on Baltra Island and the IFO was destined for the tourist
vessel “Galapagos Explorer”.


The spill of IFO began on Saturday 20th January and immediately personnel of the GNP, the
Navy, fishermen and local volunteers started to contain (double barrier) and recover the oil on
the surface of Wreck bay. All the dispersant available at the time was used around the
“Jessica”, and oiled animals (sea lions, pelicans, boobies) were attended to.


An emergency plan was developed. Twice daily flights over the area enabled mapping of the
slicks and therefore informed emergency plans and decisions were made (Figure 2).


Because of lack of essential equipment and especially because of the conditions at sea and the
degree of listing of the boat, the personnel failed to control the contamination. Slicks began to
drift with the wind and prevailing ocean currents towards Cerro Tijeretas and Isla Lobos (San
Cristobal island) and the island of Santa Fé, 20 miles West-North West of San Cristobal
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(Figure 2). In both places, the contamination could be partially controlled manually, using
dispersant, barriers and absorbent materials.
On San Cristobal, seven sea lions and 17 birds (pelicans and blue footed boobies) were
affected by the fuel oil. On Santa Fe, several sea lions, in particular 15 juveniles, were
affected.


On the afternoon of Sunday 20th, the USA Coastguards arrived in San Cristobal with
specialised equipment. The barge "Cirius" also arrived from Guayaquil bringing dispersant
and absorbent materials. On Monday 22nd, the USA Coastguards started operations to remove
the remaining fuel oil from the boat, in co-ordination with the 2nd Naval Zone. The operation
was successful on the port side tanks. Before removing the fuel remaining in the starboard
side tanks, the "Jessica" had to be righted but this operation failed. At the end of US
Coastguard recovery operations (31/01/01), the team leader, Ed Stanton, estimated that there
was less than 1000 gal of fuel oil left on board in the service tanks. It was also estimated that
the cargo tanks were empty with the exception of a film of fuel oil on top of water in number
3 hold.  This film could not be recovered because there was too little for their pumps to work
on.  It was possible that the remainder could be removed by application of sorbant into
number 3 hold.


The oil collected directly from the sea around the vessel, by fishermen, park wardens, experts
from Petroecuador (the Ecuadorian state-owned oil company) and the Merchant marine was
estimated around 70 containers of 60 gallons (4200 gal) on the 22nd January. The quantity of
fuel oil spilled was estimated to a quarter of a million gallons (approx. 250 tons) of diesel and
IFO.


Very soon after the beginning of the leak, on the afternoon of Sunday 20th, the flights over the
area showed that slicks were scattered over a large surface (approximately 1000 km2). Patches
were also observed drifting during the following days, between the islands, under the
influence of the wind and prevailing currents.
On the 26th, a small slick was reported between Floreana, Santa Fé and Española and a patch
of fuel oil was sighted along the east coast of Floreana. A small beach south of Santa Cruz
and Tortuga bay were affected.
On the 27th, a small slick was reported near Puerto Villamil in southern Isabela but both on
Isabela and Floreana, the impact to wildlife was reported to be minimal.


The total known shoreline affected during the Task Force mission was estimated to be
between 5 and 15 km but a systematic survey programme was just beginning.


1.2. Environment and endemic fauna
The Galápagos archipelago consists of about a dozen islands and many small islets and rocky
outcrops spanning about 450 km (Figure 1). In addition to this, the Galápagos are considered
one of the most volcanically active areas in the world giving rise to a landscape dominated by
black volcanic rocks.


The Galápagos is a World Heritage Site, a National Park and the surrounding waters are a
Marine Nature Reserve (under the Special Law of the Galápagos). The islands are
characterised by high levels of endemism. Species such as marine iguana (Ambryrhynchus
cristatus) (Plate 1), Galápagos penguins (Speninus mendiculus) and lava gulls (Larus
fuliginosus) are found nowhere else on the planet, whilst others such as Galápagos sealions
(Zalophus californianus wollebacki) are distinct subspecies. As well as the more familiar
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vertebrates, many marine invertebrates and 17 % of fish species are known to be endemic
(Hickman 1996; 1997, Human 1993).


Marine species within the Galápagos archipelago also have restricted distribution patterns.
Reck (1986) provided a classification of the islands into different marine zones and surveys of
marine species such as territorial fish for example (Jennings et al. 1994) and those reported in
Sanderson et al. 1996) show that certain species are restricted to the western zone of the
archipelago which is characterised by cold surface water influenced by upwelling (Harris,
1969; Wellington, 1984). Similarly, there are several species of territorial fish almost
exclusively recorded in the warmer waters of the northern and north central isles.


Overall, it appears that, although the “Jessica” spill may have been relatively small compared
to other high profile European spills such as the “Erica” and the “Sea Empress”, the potential
for substantial impact existed given the restricted distribution and endemism of many of the
Galápagos marine fauna and flora.


1.3. Meteo-oceanic conditions
Swells are predominantly from the South but between December and June unpredictable
northerly swells can develop.  Trade winds also slacken at the beginning of this period and
warmer waters can move in from the North. ‘El Niño’ events have disturbed the ecology of
the islands with changes in oceanic currents causing substantial changes to the distribution
and survival of marine life.


PART 2  : TASK FORCE VISITS ON SITE


2.1. Visits on site
After a briefing in Quito on January 26th with Mr Carrasco, Coordinator of the operations in
Galápagos, the Task Force proceeded to the Galápagos archipelago on the 27th.


Three islands were visited from January 27th to February 3rd, 2001  : San Cristobal, Isabela,
Santa Cruz (see figure 1). The experts were driven by personnel from the Galapagos National
Park who took part in the cleaning operations to the shores which had been contaminated
early after the spill.


January 26, 27, 28, 2001  : San Cristobal
The experts arrived on the 27th in San Cristobal at the beginning of the afternoon and
proceeded first to the Galápagos National Park (GNP) office where they met officials
coordinating the response to the oil. They were briefed on detailed history and recent actions
in response to the spill by staff of GNP and the US National Oceanic and Atmospheric
Administration (NOAA). It was estimated that less than 6,000 gal of diesel remained at the
time, mostly in the engine fuel tanks of the vessel. The experts were then invited to take a
boat to inspect the site of the wreck of the Jessica (see Plate 1).
On the 27th, Mr Villanueva offered his collaboration and that of the Directorate of the Spanish
Merchant Marine to develop a contingency plan for Galápagos. Mrs Tiercelin confirmed the
possible assistance of the European Commission in this field.
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On the 28th, the experts went with personnel of the GNP to inspect rocky and sandy shores on
the north-western coast of San Cristóbal (see Plate 1) that were believed to have been affected
by oil. There was no apparent oil residues remaining on sandy or rocky shores visited (some
shores were not safe to access due to surf and there is no ready access from the land).  There
was also no evidence of mortality of intertidal invertebrates and algae. A few small patches of
green algae measuring only a few metres could be seen but these may be entirely natural.


January 29, 2001  : From San Cristobal to Isabela
J. Villanueva stayed in San Cristobal to work on contingency planning with GNP and
proposed to develop the cooperation between Spain and Ecuador. For that purpose, he had
meetings with D. Juan Diego Ruiz Cumplido, Co-Director of the Spanish cooperation in
Galapagos through the medio-ambiental project "Araucaria" funded by Spain and with D.
Ricardo Ruiz Molero, Director of the project (in Quito). He met also D. Mario Hurtado (in
Guayaquil) who participated in the tentative classification of Galapagos as a Marpol Special
zone.
J. Villanueva proposed that, due to the fact that the project "Araucaria" is under the patronage
of the Spanish Agency of cooperation of the Ministry of Foreign Affairs (the Director of
which works with the Director of the GNP), a study concerning the acquisition of counter
pollution equipment could be included in the project. Furthermore, funds could be looked for
in the European Union and IMO programs for this work.
These proposals were presented also to the Director of the Merchant Marine in Guayaquil (on
the 31st) as well as offers of expertise in control of maritime traffic and definition of vessel
traffic separation systems, and also training in the Spanish centre "Jovellanos".


The two other Task Force members, C. Tiercelin and W.G. Sanderson continued their
reconnaissance and travelled with the Galápagos National Park (GNP) reconnaissance aircraft
arriving in the morning at Isabela where oil slicks arrivals had been reported on the 28th. A
small slick emanating from the wreck site at San Cristobal as well as some more near-shore
slicks between Punta Loberia and Punta Veintmilla (Isabela) were observed during the flight.


Local officials of the GNP in Puerto Villamil took C. Tiercelin and W.G. Sanderson to shores
(see Plate 1) that were potentially affected but no signs of contamination were observed. C.
Tiercelin and W.G. Sanderson met with Jaime Cevallos (Charles Darwin Research Station) in
Villamil. Local staff of CDRS were conducting coastal monitoring work along the south of
Isabela.
There were no reports of substantial shoreline contamination but one or two beaches were
known to have had very small tar balls on them in the last day or two according to Edwin
Levine (NOAA) who C. Tiercelin and W.G. Sanderson met with at Isabela.  Observations
showed that these tar balls seemed to have moved off Bahia Villamil.


Activity in Puerto Villamil focused that day on the collection of oil from near-shore slicks.
There was a two mile strip of oil patches extending offshore between Pto Villamil and the
western extent of the south coast.  Local fishermen and GNP staff were working together
using sorbants and make-shift booms and skimming devices constructed from mosquito net,
sorbant pads and coke-bottle floats.  Recovery of oil seemed to be quite effective - about 20 x
60 gal drums of a mixture of fuel oil and powdered sorbent were collected (see Plate 1).
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January 30, 2001  : San Cristobal to Santa Cruz
The Task Force members, C. Tiercelin and W.G. Sanderson, came back from Isabela to San
Cristobal on the 30th in the morning with the Galápagos National Park (GNP) and saw no
evidence of slicks drifting at sea en route from Isabela to San Cristobal.


Oil slicks were reported near the shore of Floreana but contrary to the IFO 120 of the
“Jessica” cargo, these showed evidence of emulsification (chocolate mousse instead of black
oil) and so were likely to result from illegal discharge of another ship. Shoreline oiling was
reported from Santa Cruz, Santa Fé, San Cristobal, Floreana and Isabela.


Task Force members, W.G. Sanderson and C. Tiercelin, arrived on January 30th in Santa Cruz
late in the evening, by boat (of the Galapagos National Park) and proceeded immediately to
the Charles Darwin Research Station where a meeting was held with Dr Robert Bensted-
Smith, Director of the Station. A rendez-vous was fixed for February 1st for C. Tiercelin.


February 1st, 2001
W.G. Sanderson had to leave Santa Cruz on 1st February to Quito on his return journey.
Whilst in Quito he met with Mr Carrasco, Coordinator of operations in Galápagos, and
provided a briefing of the Task Force work.  Mr Carrasco expressed thanks for the EC Task
Force work and was thanked for the excellent cooperation received in the Galápagos.


After a short presentation of the CDR Station, C. Tiercelin went to the Marine Laboratory and
was invited to take part in a field trip initiating the monitoring work. Samples of sediments
and infauna were taken in Tortuga Bay, south of Santa Cruz, an area lightly contaminated on
the 23rd. No contamination was observed during this field trip (see Plate 1).
The monitoring team were visited on site by the Grand Duke of Luxemburg who was invited
by the CDR Station as member of the Presidency of the Darwin Foundation.


Many contacts were made with scientists involved in various projects. Projects such as GIS
and sensitivity mapping have to be conducted for all the islands of the archipelago as well as
monitoring over several years. Amongst the scientists was Dr Paul Kingston, Heriot-Watt
University of Edinburgh who offered, if needed, to give lectures on oil spill impact on marine
fauna.


February 2th, 2001
On February 2nd, C. Tiercelin went to do more investigation on the shoreline especially on
rocky lava shores of Santa Cruz which were believed to be contaminated. She found no trace
of oil.
C. Tiercelin had a very busy program of meetings with the authorities before departure and
the end of the day was dedicated to thanking the authorities and members of the CDRS and
the GNP for their help during our mission (many thanks were returned by the Minister and the
Director of the GNP for the involvement of the EC in oil spill assessment).


February 3th, 2001
C. Tiercelin left Galápagos on February 3rd early in the morning and arrived in Quito in the
afternoon. She travelled in the same plane as the Minister and the Grand Duke of Luxemburg
accompanied by the Resident Coordinator of the UN in Ecuador and their respective staff. All
expressed a genuine satisfaction from the EC participation.
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2.2. Task Force observations  : impact and coastal clean-up
Numbers of bird casualties had been low in the time the Task Force was in the Galápagos
archipelago. Twenty one pelicans had been found with more than 50 % oil and subsequently
cleaned at the rescue centre in San Cristóbal (see Plate 1). There were reports of marine
iguana and sea-lions also having been affected and numbers of these animals with similar
levels of oiling were thought to be of an equivalent magnitude. We were aware of
unconfirmed reports of small numbers of boobies showing oil contamination at seabird
colonies in Floreana.  Blood samples were intended to be taken from affected sealion colonies
in order to better assess the extent of contamination.  Overall, it was unclear how many
vertebrate animals had suffered low levels of contamination.


Reports of invertebrate casualties were limited to the occurrence of tens of green urchins
(Lytechinus semituberculatus) washed-up near Puerto Baquerizo Moreno in the first few days
of the spill.  Such mortalities of urchins are, apparently, within the realms of naturally
occurring events anyway. Dead fish, particularly puffer fish and red and green algae were also
recorded by CDRS staff at San Cristóbal.  There were no investigation or reports of benthic
effects from the immediate vicinity of the wreck where dispersants had been deployed in
water of 6 m depth.


Most of the shoreline contamination seemed to have occurred before the Task Force arrived in
Galápagos. On most contaminated shores, attempts had been made to clean. Cleaning was
largely restricted to the use of sorbants. A boom had been used at Santa Fé to corral oil and
prevent it from entering a bay of particular nature conservation importance (sea-lions). Hand
spraying of dispersants on shores had apparently occurred in the first couple of days after the
oil had spilt but this had been restricted to a very small area of Santa Fé and the practice had
ceased after this point. For the most part, sorbant of peat fibres (HTP) was pushed into the
crevices of the intertidal rock at Santa Fé and washed out by the incoming tide. Affected
shores at Santa Fé were reported to be only a few hundred metres in extent. At Tortuga beach
(Santa Cruz) more than 300 people comprising volunteers and GNP staff removed affected
surface sand after oil came ashore.


The Task Force inspected rocky, sandy and mangroves shores on Isabela, rocky and sandy
shores on San Cristóbal north western coast and rocky and sandy shores at Santa Cruz that
were reported to have been oiled.  There was no apparent oil residues remaining on the shores
visited. Some shores were not accessible due to sea conditions and remoteness. There was no
evidence of mortality of intertidal invertebrates and algae on any shore visited. Small patches
of green algae measuring only a few metres could be seen but these may be entirely natural,
resulting from sand scour rather than following contamination.  Barnacles (cirripeda), crabs
(Grapsus grapsus) and various gastropods were present and appeared to be normal, not being
moribund or dead.  In other oil spills, these taxa have been shown to be heavily affected, often
becoming displaced, their shells congregating in crevices etc.  Sandy shores visited seemed to
have no tar balls or oily residues in them. Neither did sands or muds encountered smell of any
oil/diesel, etc.


At Pto. Villamil, Isabela on the 29th January, local staff of CDRS had inspected shores on  the
South of Isabela as far as Punta Rose. There were no reports of substantial shoreline
contamination but one or two beaches were known to have received very small tar balls on
them in the preceeding two days (Edwin Levine, NOAA pers. comm.). Task Force
observations were that these tar balls already seemed to have gone off Bahia Villamil.
Although these reports of extremely low level contamination seemed to be typical for Isabela,
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by the end of our reconnaissance in the Galápagos, teams of surveyors were beginning to
systematically survey less accessible coasts and discover that there was oil on some shores
that were previously thought to be unaffected (Howard Snell pers. comm. 31st January 2001).
Systematically surveying using NOAA methods apparently showed that oil was present for
example, under boulders and high on the shore line amongst the black volcanic rocks where it
was difficult to see.


Overall, it appeared that shoreline contamination had not been widespread or severe although
it should be noted that the majority of shorelines are difficult to access and are distant from
human conurbation.


PART 3  : RECOMMENDATIONS AND ISSUES ARISING FROM THE VISITS ON
SITE AND FROM THE DISCUSSIONS WITH THE ECUADORIAN AUTHORITIES


3.1. Baseline for future management and response
During our meetings with the CDRS, work to improve preparedness for future incidents was
proposed.
Oceanographic current research was considered by CDRS as important for developing better
oil spill modelling. The need for modelling was also proposed by Edwin Levine from NOAA
when we met on Isabela. During the oil spill, the trajectory of the oil had not been predicted
well due to lack of systematic oceanographic data for the complex currents of the archipelago.


We proposed filling gaps in biological knowledge so that resource maps could be easily
generated for habitats and species for nature conservation management. Such data could be
presented as GIS layers and form the foundation of future sensitivity mapping. CDRS had
begun to consider such a programme of work to support an overview of ecosystem function
and to provide a structure for ecological monitoring. We suggest that such sensitivity mapping
should not be developed just for oil spill response but to support response to all human
influences on the marine environment. A systematic synoptic programme of work of this
nature may cost up to US $1 million.  The CDRS seemed to be well aware of other potential
risks with particular concern over the introduction of non-native marine species.  Although
sensitivity mapping for oil spill response is not a new concept, systems for sensitivity
mapping to support general conservation management are being developed by an EU
INTEREG funded pilot project (Cook & McMath 2001).


3.2. Monitoring to inform future response and management
We discussed aspects of the CDRS research programme that are relevant to the oil spill as
well as their proposals for monitoring the effects. The work breaks down into the following
evaluation and time-series (surveillance) studies:


1. Initial systematic survey of the extent and distribution of contamination (shores)
2. Affected seabirds
3. Fisheries effects (certain species are of high commercial and political significance)
4. Affected coastal vertebrates (of high nature conservation importance)
5. Affected coastal communities


a. Soft shores
b. Rocks
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c. Mangrove
d. Pelagic areas.


The initial survey is intended to map-out the affected areas in order to decide which might
need clean-up and to inform the choice of areas for long-term surveillance (monitoring).  The
systematic evaluation of the impact will be conducted with the advice of NOAA which
assisted in the clean-up of affected areas.


The CDRS acquired some data from shores and shallow subtidal areas as well as some
important species before impact.  Also, detailed pre-spill data exist for marine iguana on
Santa Fé and a team from Princeton University, USA began monitoring work on the iguana
and their food as we arrived in Galápagos.  Monitoring with pre-impact data allows far more
powerful experimental design for impact assessment and the lack of it is often the weakness in
post oil spill studies which can be inconclusive due to this and the lack of selection or
availability of control sites. Both the Galápagos National Park and the Charles Darwin
Research Station are well aware of these potential limitations and intend to monitor affected
sites probably including those with vulnerable species such as the lava gull, penguins,
cormorants, dark-rumped petrel marine iguana and sea turtles.  Although it is possible, and
historically the case, that some studies aimed at oil spill impact assessment will not
demonstrate the effects intended (for the benefit of informing future management), there is an
opportunity for much of the monitoring work proposed to be of great value in developing the
future monitoring and surveillance necessary for underpinning sensitive management.  This
would be in keeping with the model developed under the EU LIFE programme by Brown
(2000) and subsequently under development for application in the marine environment
(Sanderson et al. in prep.).


It may also be worth considering the scale of the impact around the wreck site.  Dispersants
were used around the wreck in unusually shallow water.  It will be of value to ascertain the
scale of benthic impacts in order to inform future dispersant use policy.


The Director of the CDRS, Dr Robert Bensted-Smith, insisted in a report dated 23 January,
entitled “A preliminary overview of the impacts on the Ecosystem”, on the need of
international funding for these tasks, as well as for the development of the capability to
prevent and manage future disasters in Galápagos (disaster prevention and contingency
planning). There may be some opportunities for such assistance due to similarities in work
with those conducted under existing EU programmes (eg LIFE and INTEREG).  Furthermore,
it may be of some significance for funding opportunities that the CDRS is legally a European
institution.


3.3. Training
The need for training is important. All the steps from prevention (contingency planning) to the
final stage of the clean-up (waste treatment) are wished  :


- recommendations to realize a contingency plan (including consideration of
international conventions)


- aerial observation of the slicks at sea and their drifting at the sea surface
- recovery and treatment techniques at sea and on the shore
- development of an atlas of sensitivity (to choose priorities for the protection and


cleaning options for the shoreline)
- possible use of the Net Environmental Benefit Analysis (NEBA)
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- waste disposal
- toxicity of the oil and protection of the operators
- relation with the media.


The number of personnel to be trained was not evaluated. The priority, however, is to
train the personnel of the GNP, together with some members of the CDRS (Park-
Station partnership = management and conservation science).


3.4. Additional future needs
During the final meeting held in the Head Quarters of GNP with the Director of the GNP and
the Minister of the Environment, the following issues arose :


- There was no need of additional equipment, because of the arrival of floating and
sorbant  booms with a team of the Environment division of Petrobras, Brazil and also
from US Coast Guards (their plane came back on February 1st to recover the
equipment used on the wreck and brought booms and sorbants in Santa Cruz).


- The creation of 3 centres for the storage of counter pollution equipment was planned.
These centres will be located on the 3 major islands (Santa Cruz, San Cristobal and
Isabela).


- A laboratory equipped for water analysis should also be installed.


Generally, it should be noted that the proposed increase in GNP/CDRS work associated with
the oil spill will also require a corresponding increase in personnel, office, laboratory space
and logistical support services.


During exchanges with the CDRS director it was also apparent that funding and resources
directed towards the accident of the “Jessica” should not cause a neglect of the priority long-
term issues, such as fisheries management, which needs research, advisory services,
educational and collaboration with local community.  If the effects of other oil spills are any
guide, any impacts will be largely undetectable in five years time but other pressing marine
environmental management issues will remain.
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Plate 1


Tanker "Jessica" grounded on San Cristobal island The exposed rocky shore, northern coast San Cristobal


Sheltered bay on San Cristobal northern coast Isabela, algae on the beach of Villamil, southern coast


Isabela, self-made booms used to contain the slicks Isabela, drums of IFO recovered at sea


Iguana on southern coast, Isabela Oiled pelicans in the rescue center, San Cristobal
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Special agreement.


CONVENTION FOR SETTLEMENT OF DIFFICULTIES ARISING FROM OPERATION OF


SMELTER AT TRAIL, B.C. 1


Signed at Ottawa, April 15, 1935; ratifications exchanged Aug. 3, 1935


The President of the United States of America, and His Majesty the King
of Great Britain, Ireland and the British dominions beyond the Seas,
Emperor of India, in respect of the Dominion of Canada,


Considering that the Government of the United States has complained to
the Government of Canada that fumes discharged from the smelter of the
Consolidated Mining and Smelting Company at Trail, British Columbia,
have been causing damage in the State of Washington, and


Considering further that the International Joint Commission, established
pursuant to the Boundary Waters Treaty of 1909, investigated problems arising
from the operation of the smelter at Trail and rendered a report and
recommendations thereon, dated February 28, 1931, and


Recognizing the desirability and necessity of effecting a permanent settle-
ment,


Have decided to conclude a convention for the purposes aforesaid, and to
that end have named as their respective plenipotentiaries:


The President of the United States of America :
PIERRE DE L. BOAL, Chargé d'Affaires ad interim of the United States


of America at Ottawa;
His Majesty the King of Great Britain, Ireland and the British dominions


beyond the Seas, Emperor of India, for the Dominion of Canada :
The Right Honorable RICHARD BEDFORD BENNETT, Prime Minister,


President of the Privy Council and Secretary of State for External
Affairs ;


Who, after having communicated to each other their full powers, found
in good and due form, have agreed upon the following Articles :


ARTICLE I.


The Government of Canada will cause to be paid to the Secretary of State
of the United States, to be deposited in the United States Treasury, within
three months after ratifications of this convention have been exchanged, the
sum of three hundred and fifty thousand dollars, United States currency, in
payment of all damage which occurred in the United States, prior to the first
day of January, 1932, as a result of the operation of the Trail Smelter.


ARTICLE II.


The Governments of the United States and of Canada, hereinafter referred
to as "the Governments", mutually agree to constitute a tribunal hereinafter
referred to as "the Tribunal", for the purpose of deciding the questions


1 U. S. Treaty Series No. 893.
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referred to it under the provisions of Article III. The Tribunal shall consist
of a chairman and two national members.


The chairman shall be a jurist of repute who is neither a British subject nor
a citizen of the United States. He shall be chosen by the Governments, or,
in the event of failure to reach agreement within nine months after the ex-
change of ratifications of this convention, by the President of the Permanent
Administrative Council of the Permanent Court of Arbitration at The Hague
described in Article 49 of the Convention for the Pacific Settlement of Inter-
national Disputes concluded at The Hague on October 18, 1907.


The two national members shall be jurists of repute who have not been
associated, directly or indirectly, in the present controversy. One member
shall be chosen by each of the Governments.


The Governments may each designate a scientist to assist the Tribunal.


ARTICLE III.


The Tribunal shall finally decide the questions, hereinafter referred to as
"the Questions", set forth hereunder, namely:


( 1 ) Whether damage caused by the Trail Smelter in the State of Washington
has occurred since the first day of January, 1932, and, if so, what indem-
nity should be paid therefor?


(2) In the event of the answer to the first part of the preceding Question
being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the
future and, if so, to what extent?


(3) In the light of the answer to the preceding Question, what measures or
régime, if any, should be adopted or maintained by the Trail Smelter?


(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding Questions?


ARTICLE IV.


The Tribunal shall apply the law and practice followed in dealing with
cognate questions in the United States of America as well as international law
and practice, and shall give consideration to the desire of the high contracting
parties to reach a solution just to all parties concerned.


ARTICLE V.


The procedure in this adjudication shall be as follows :
1. Within nine months from the date of the exchange of ratifications of this


agreement, the Agent for the Government of the United States shall present
to the Agent for the Government of Canada a statement of the facts, together
with the supporting evidence, on which the Government of the United States
rests its complaint and petition.


2. Within a like period of nine months from the date on which this agree-
ment becomes effective, as aforesaid, the Agent for the Government of Canada
shall present to the Agent for the Government of the United States a statement
of the facts, together with the supporting evidence, relied upon by the Govern-
ment of Canada.


3. Within six months from the date on which the exchange of statements
and evidence provided for in paragraphs 1 and 2 of this article has been com-
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pleted, each Agent shall present in the manner prescribed by paragraphs 1 and
2 an answer to the statement of the- other with any additional evidence and
such argument as he may desire to submit.


ARTICLE VI.


When the development of the record is completed in accordance with Arti-
cle V hereof the Governments shall forthwith cause to be forwarded to each
member of the Tribunal a complete set of the statements, answers, evidence
and arguments presented by their respective Agents to each other.


ARTICLE VII.


After the delivery of the record to the members of the Tribunal in accordance
with Article VI the Tribunal shall convene at a time and place to be agreed
upon by the two Governments for the purpose of deciding upon such further
procedure as it may be deemed necessary to take. In determining upon such
further procedure and arranging subsequent meetings, the Tribunal will con-
sidei the individual or joint requests of the Agents of the two Governments.


ARTICLE VIII.


The Tribunal shall hear such representations and shall receive and consider
such evidence, oral or documentary, as may be presented by the Governments
or by interested parties, and for that purpose shall have power to administer
oaths. The Tribunal shall have aulhority to make such investigations as it
may deem necessary and expedient, consistent with other provisions of this
convention.


ARTICLE IX.


The Chairman shall preside at all hearings and other meetings of the
Tribunal and shall rule upon all questions of evidence and procedure.
In reaching a final determination of each or any of the Questions, the
Chairman and the two members shall each have one vote, and, in the
event of difference, the opinion of the majority shall prevail, and the dissent
of the Chairman or member, as the case may be, shall be recorded. In the
event that no two members of the Tribunal agree on a question, the Chairman
shall make the decision.


ARTICLE X.


The Tribunal, in determining the first question and in deciding upon the
indemnity, if any, which should be paid in respect to the years 1932 and 1933,
shall give due regard to the results of investigations and inquiries made in
subsequent years.


Investigators, whether appointed by or on behalf of the Governments, either
jointly or severally, or the Tribunal, shall be permitted at all reasonable times
to enter and view and carry on investigations upon any of the properties upon
which damage is claimed to have occurred or to be occurring, and their reports
may, either jointly or severally, be submitted to and received by the Tribunal
for the purpose of enabling the Tribunal to decide upon any of the Questions
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ARTICLE XI.


The Tribunal shall report to the Governments its final decisions, together
with the reasons on which they are based, as soon as it has reached its conclu-
sions in respect to the Questions, and within a period of three months after the
conclusions of proceedings. Proceedings shall be deemed to have been con-
cluded when the Agents of the two Governments jointly inform the Tribunal
that they have nothing additional to present. Such period may be extended
by agreement of the two Governments.


Upon receiving such report, the Governments may make arrangements for
the disposition of claims for indemnity for damage, if any, which may occur
subsequently to the period of time covered by such report.


ARTICLE XII.


The Governments undertake to take such action as may be necessary in
order to ensure due performance of the obligations undertaken hereunder, in
compliance with the decision of the Tribunal.


ARTICLE XIII.


Each Government shall pay the expenses of the presentation and conduct of
its case before the Tribunal and the expenses of its national member and
scientific assistant.


All other expenses, which by their nature are a charge on both Governments,
including the honorarium of the neutral member of the Tribunal, shall be
borne by the two Governments in equal moieties.


ARTICLE XIV.


This agreement shall be ratified in accordance with the constitutional forms
of the contracting parties and shall take effect immediately upon the exchange
of ratifications, which shall take place at Ottawa as soon as possible.


IN WITNESS WHEREOF, the respective plenipotentiaries have signed this con-
vention and have hereunto affixed their seals.


Done in duplicate at Ottawa this fifteenth day of April, in the year of our
Lord, one thousand, nine hundred and thirty-five.


[seal] PIERRE DE L. BOAL.


[seal] R. B. BENNETT.
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TRAIL SMELTER ARBITRAL TRIBUNAL.


DECISION


REPORTED ON APRIL 16, 1938, TO THE GOVERNMENT OF THE UNITED STATES OF
AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA UNDER THE


CONVENTION SIGNED APRIL 15, 1935.


This Tribunal is constituted under, and its powers are derived from and
limited by, the Convention between the United States of America and the
Dominion of Canada signed at Ottawa, April 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, August 3, 1935 (herein-
after termed "the Convention").


By Article II of the Convention, each Government was to choose one member
of the Tribunal, "a jurist of repute", and the two Governments were to choose
jointly a Chairman who should be a "jurist of repute and neither a British
subject nor a citizen of the United States".


The members of the Tribunal were chosen as follows: by the United States
of America, Charles Warren of Massachusetts ; by the Dominion of Canada,
Robert A. E. Greenshields of the Province of Quebec; by the two Governments
jointly, Jan Frans Hostie of Belgium.


Article II, paragraph 4, of the Convention provided that "the Governments
may each designate a scientist to assist the Tribunal"; and scientists were
designated as follows: by the United States of America, Reginald S. Dean of
Missouri; and by the Dominion of Canada, Robert E. Swain of California.
The Tribunal desires to record its appreciation of the valuable assistance
received by it from these scientists.


The duty imposed upon the Tribunal by the Convention was to "finally
decide" the following questions:


(1) Whether damage caused by the Trail Smelter in the State of Washing-
ton has occurred since the fiist day of January, 1932, and, if so, what
indemnity should be paid therefor?


(2) In the event of the answer to the first part of the preceding question
being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the future
and, if so, to what extent?


(3) In the light of the answer to the preceding question, what measures or
régime, if any, should be adopted or maintained by the Trail Smelter?


(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding questions?
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The Tribunal met in Washington, in the District of Columbia, on June 21,
22, 1937, for organization, adoption of rules of procedure and hearing of
preliminary statements. From July 1 to July 6, it travelled over and inspected
the area involved in the controversy in the northern part of Stevens County
in the State of Washington and it also inspected the smelter plant of the Con-
solidated Mining and Smelting Company of Canada, Limited, at Trail in
British Columbia. It held sessions for the reception and consideration of such
evidence, oral and documentary, as was presented by the Governments or by
interested parties, as provided in Article VIII, in Spokane in the State of
Washington, from July 7 to July 29, 1937; in Washington, in the District
of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, in the Province of
Ontario, from August 23 to September 18, 1937; and it heard arguments
of counsel in Ottawa from October 12 to October 19, 1937.


On January 2, 1938, the Agents of the two Governments jointly informed
the Tribunal that they had nothing additional to present. Under the pro-
visions of Article XI of the Convention, it then became the duty of the Tribunal
"to report to the Governments its final decisions . . . . and within a period of
three months after the conclusion of the proceedings", i.e., on April 2, 1938"


After long consideration of the voluminous typewritten and printed record
and of the transcript of evidence presented at the hearings, the Tribunal
formally notified the Agents of the two Governments that, in its opinion,
unless the time limit should be extended, the Tribunal would be forced to
give a permanent decision on April 2, 1938, on the basis of data which it con-
sidered inadequate and unsatisfactory. Acting on the recommendation of the
Tribunal and under the provisions of Article XI authorizing such extension,
the two Governments by agreement extended the time for the report of final
decision of the Tribunal to three months from October 1, 1940.


The Tribunal is prepared now to decide finally Question No. 1, propounded
to it in Article III of the Convention; and it hereby reports its final decision
on Question No. 1, its temporary decision on Questions No. 2 and No. 3, and
provides for a temporary régime thereunder and for a final decision on these
questions and on Question No. 4, within three months from October 1, 1940.


Wherever, in this decision, the Tribunal has referred to decisions of American
courts or has followed American law, it has acted pursuant to Article IV as
follows: "The Tribunal shall apply the law and practice followed in dealing
with cognate questions in the United States of America . . . ."


In all the consideration which the Tribunal has given to the problems
presented to it, and in all the conclusions which it has reached, it has been
guided by that primary purpose of the Convention expressed in the words of
Article IV, that the Tribunal "shall give consideration to the desire of the high
contracting parties to reach a solution just to all parties concerned", and further
expressed in the opening paragraph of the Convention as to the "desirability
and necessity of effecting a permanent settlement" of the controversy.


The controversy is between two Governments involving damage occurring
in the territory of one of them (the United States of America) and alleged to be
due to an agency situated in the territory of the other (the Dominion
of Canada), for which damage the latter has assumed by the Convention
an international responsibility. In this controversy, the Tribunal is not
sitting to pass upon claims presented by individuals or on behalf of
one or more individuals by their Government, although individuals may
come within the meaning of "parties concerned", in Article IV and of
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"interested parties", in Article VIII of the Convention and although the
damage suffered by individuals may, in part, "afford a convenient scale for
the calculation of the reparation due to the State" (see Jugdment No. 13,
Permanent Court of International Justice, Series A, No. 17, pp. 27, 28).


PART ONE.


By way of introduction to the Tribunal's decision, a brief statement, in
general terms, of the topographic and climatic conditions and economic
history of the locality involved in the controversy may be useful.


The Columbia River has its source in the Dominion of Canada. At a
place in British Columbia named Trail, it flows past a smelter located in a
gorge, where zinc and lead are smelted in large quantities. From Trail,
its course is easterly and then it swings in a long curve to the International
Boundary Line, at which point il is running in a southwesterly direction;
and its course south of the boundary continues in that general direction.
The distance from Trail to the boundary line is about seven miles as the
crow flies or about eleven miles, following the course of the river (and pos-
sibly a slightly shorter distance by following the contour of the valley). At
Trail and continuing down to the boundary and for a considerable distance
below the boundary, mountains rise on either side of the river in slopes of
various angles to heights ranging from 3,000 to 4,500 feet above sea-level,
or between 1,500 to 3,000 feet above the river. The width of the valley
proper is between one and two miles. On both sides of the river are a
series of bench lands at various heights.


More or less half way between Trail and the boundary is a place, on the
east side of the river, known as Columbia Gardens; at the boundary on the
American side of the line and on the east side of the river, is a place known
as Boundary; and four or five miles south of the boundary on the east bank
of ihe river is a farm named after ils owner, Stroh farm. These three places
are specially noted since they are the locations of automatic sulphur dioxide
recorders installed by one or other of the Governments. The town of North-
port is located on the east bank of the river, about nineteen miles from Trail
by the river, and about thirteen miles as the crow flies, and automatic
sulphur dioxide recorders have been installed here and at a point on the west
bank northerly of Northport. It is to be noted that mountains extending
more or less in an easterly and westerly direction rise to the south between
Trail and the boundary.


Various creeks are tributary to the river in the region of Northport. as
follows: Deep Creek flowing from southwest to northwest and entering the
river slightly north of Northport; opposite Deep Creek and entering on the
west side of the river and flowing from the northwest, Sheep Creek; north
of Sheep Creek on the west side, Nigger Creek; south of Sheep Creek on
the west side, Squaw Creek; south of Northport, on the east side, flowing
from the southeast, Onion Creek.


About eight miles south of Northport, following the river, is the town of
Marble; and about seventeen miles, the town of Bossburg. Three miles
south of Bossburg is the town of Evans; and about nine miles, the town of
Marcus. South of Marcus and about forty-one miles from the boundary
line is the town of Kettle Falls which, in general, may be stated to be the
southern limit of the area as to which evidence was presented. All the
above towns are small in population and in area.
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At Marble and to the south, various other creeks enter the river from the
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile
Creek.


Up all the creeks above mentioned, there extend tributary valleys, differ-
ing in size.


While, as stated above, the width of the valley proper of the river is from
one to two miles, the width of the valley measured at an altitude of 3,000
feet above sea-level, is approximately three miles at Trail, two and one-half
miles at Boundary, four miles above Northport, three and one-half miles
at Marble. Near Bossburg and southward the valley at the same altitude
broadens out considerably.


As to climatic conditions, it may be stated that the region is, in general,
a dry one though not whai is termed "arid". The average annual precipita-
tion at Northport from 1923 to 1936 inclusive averaged slightly below
seventeen inches. It varied from a minimum of 9.60 inches in 1929 to a
maximum of 26.04 inches in 1927. The average crop-year precipitation over
the same period is slightly over sixteen inches, with a variation from a
minimum of 10.10 inches in 1929 to a maximum of 24.01 in 1927. The
rainfall in the growing-season months of April, May and June at Northport,
has been in 1932, 5.43 inches; in 1933, 3.03 inches; in 1934, 2.74 inches;
in 1933, 2.02 inches; in 1929, 4.44 inches. The average snowfall was re-
ported in 1915 by United States Government agents as fifty-eight inches at
Northport. The average humidity varies with some regularity from day to
day. In June, 1937, at Northport, it had an average maximum of 74 per
cent at 5 a.m. and an average minimum of 26 per cent at 5 p.m.


The range of temperature in the different months as it appears from the
records of the years 1934, 1935, and 1936, at Northport was as follows: In
the months of November, December, January and February, the lowest
temperature was 1° (in January, 1936), and the highest was 60° (in Novem-
ber 1934); in the growing-season months of April, May, June and July, the
lowest temperature was 12° (in April, 1936), and the highest was 110° (in
July, 1934); in the remaining months of August, September, October and
March, the lowest temperature was 8° (in October, 1935), and the highest
was 102° (in August, 1934).


The direction of the surface wind is, in general, from the northeast down
the river valley, but this varies at different times of day and in different
seasons. The subject of winds is treated in detail in a later part of this
decision and need not be considered further at this point.


The history of what may be termed the economic development of the
area may be briefly stated as follows: Previous to 1892, there were few
settlers in this area, but homesteading and location of farms received an
impetus, particularly on the east side of the river, at the time when the con-
struction of the Spokane and Northern Railway was undertaken, which was
completed between the City of Spokane and Northport in 1892, and extended
to Nelson in British Columbia in 1893. In 1892, the town of Northport
was founded. The population of Noithport, according to the United
State: Census in 1900, was 787; in 1910, it was 476; in 1920, it was 906; and
in 1930. it was 391. The population of the area which may be termed, in
general, the "Northport Area", according to the United States Census in
1910, was 1,448; in 1920, it was 2,142; and in 1930, it was 1,121. The
population of this area as divided into the Census Precincts was as follows:
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1900 1910 1920 1930


Boundary 74 91 73 87
Northport 845 692 1,093 510
Nigger Creek 27 97 29
Frontier 103 71 22
Cummins 244 89
Doyle 187 280 195
Deep Creek 65 119 87 81
Flat Creek 52 126 137 71
Williams 71 103 60 37


(It is to be noted that the precincts immediately adjacent to the boundary
line were Frontier, Nigger Creek and Boundary; and that Frontier and
Nigger Creek Precincts are at the present time included in the Northport
Precinct.)


The area of all land in farms in the above precincts, according to the
United States Census of Agriculture in 1925 was 21,551 acres; in 1930,
28,641 acres; and in 1935, 24,772 acres. The area in crop land in 1925 was
3,474 acres ; in 1930, 4,285 acres ; and in 1933, 4,568 acres. The farm popu-
lation in 1925 was 496; in 1930, 603; and in 1935, 466.


In the precincts nearest the boundary line, viz-, Boundary and Northport
(including Frontier and Nigger Creek prior to 1935 Census), the area of
all land in farms in 1925 was 5,292 acres; in 1930, 8,040 acres; and in 1935,
5,666 acres. The area in crop land in 1925 was 798 acres; in 1930, 1,227
acres; and in 1935, 963 acres. The farm population in 1925 was 149; in
1930, 193; and in 1935, 145.


About the year 1896, there was established in Northport a business which
has been termed the "Breen Copper Smelter", operated by the LeRoi
Mining and Smelting Company, and later carried on by the Northport
Smelting and Refining Company which was chartered in 1901. This
business employed at times from five hundred to seven hundred men,
although, as compared with a modern smelter like the Trail Smelter, the
extent of its operations was small. The principal value of the ores smelted
by it was in copper, and the ores had a high sulphur content. For some
years, the somewhat primitive method of "heap roasting" was employed
which consisted of roasting the ore in open piles over woodfires, frequently
called in mining parlance, "stink piles". Later, this process was changed.
About seventy tons of sulphur were released per day. This Northport
Smelting and Refining Company intermittently continued operations
until 1908. From 1908 until 1915. its smelter lay idle. In March, 1916,
during the Great War, operation was resumed for the purpose of smelting
lead ore, and continued until March 5, 1921, when it ceased business and
its plant was dismantled. About 30 tons of sulphur per day were emitted
during this time. There is no doubt that damage was caused to some
extent over a more or less restricted area by the operation of this smelter
plant.


The record and evidence placed before the Tribunal does not disclose in
detail claims for damage on account of fumigations which were made
between 1896 and 1908, but it does appear that there was considerable
litigation in Stevens County courts based on such claims. It also appears
in evidence that prior to 1908, the company had purchased smoke easements
from sixteen owners of land in the vicinity covering 2,330 acres. It further
appears that from 1916 to 1921, claims for damages were made and suits
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were brought in the courts, and additional smoke easements were purchased
from thirty-four owners of land covering 5,556.7 acres. These various
smoke easements extended to lands lying four or five miles north and three
miles south and three miles east of Northport and on both sides of the river,
and they extended as far as the boundary line.


In addition to the smelting business, there have been intermittent mining
operations of lead and zinc in this locality, but they have not been a large
factor in adding to the population.


The most important industry in the area in the past has been the lumber
industry. It had its beginning with the building of the Spokane & Northern
Railway. Several saw mills were constructed and operated, largely for
the purpose of furnishing ties to the railway. In fact, the growing trees—
yellow pine, Douglas fir, larch, and cedar—were the most valuable asset to
be transformed into ready cash. In early days, the area was rather heavily
wooded, but the timber has largely disappeared and the lumber business is
now of small size. It appears from the record in 1929 that, within a radius
covering some thirty-five thousand acres surrounding Northport, fifteen
out of eighteen sawmills had been abandoned and only three of the small
type were in operation. The causes of this condition are in dispute. A
detailed description of the forest conditions is given in a later part of this
decision and need not be further discussed here.


As to agricultural conditions, it may be said that farming is carried
on in the valley and upon the benches and mountain slopes and in
the tributary valleys. The soils are of a light, sandy nature, relatively
low in organic matter, although in the tributary valleys the soil is more
loamy and fertile. In some localities, particularly on the slopes, natural
sub-irrigation affords sufficient moisture; but in other regions irrigation is
desirable in order to produce favorable results. In a report made by
Dr. F. C. Wyatt, head of the Soils Department of the University of Alberta,
in 1929, it is stated that "taken as a unit, the crop range of these soils is wide
and embraces the crops suited to the climate conditions. Under good cul-
tural operations, yields are good." At the same time, it must be noted that
a large portion of this area is not primarily suited to agriculture. In a report
of the United States Department of Agriculture, in 1913, it is stated that
"there is approximately one-third of the land in the Upper Columbia Basin
unsuited for agricultural purposes, either because it is too stony, too rough,
too steep, or a combination of these factors. To utilize this large proportion
of land and to meet the wood needs of an increasing population, the Upper
Columbia Basin is forced to consider seriously the problem of reforestation
and conservation." Much of the farming land, especially on the benches,
is land cleared from forest growth ; most of the farms contain from an eighth
to a quarter of a section (80-160 acres); and there are many smaller and
some larger farms.


In general, the crops gtown on the farms are alfalfa, timothy, clover, grain
cut green for hay, barley, oats, wheat, and a small amount of potatoes.
Wild hay is cut each year to some extent. The crops, in general, are grown
for feed rather than for sale, though there is a certain amount of wheat and
oats sold. Much of the soil is apparently well suited to the predominant
crop of alfalfa, which is usually cut at present twice a year (with a small third
crop on some farms). Much of the present alfalfa has been rooted for a
number of years.


Milch cattle are raised to a certain extent and they are grazed on the wild
grasses on the hills and mountains in the summer months, but the dairying







U.S.A./CANADA (TRAIL SMELTER ARBITRATION) 1917


business depends on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the winter months.


In early days, it was believed that, owing to soil and climatic conditions,
this locality was destined to become a fruit-growing region, and a few orchards
were planted. For several reasons, of which it is claimed that fumigation
is one, orchards have not thrived. In 1909-1910, the Upper Columbia
Company purchased two large tracts, comprising about ten thousand acres,
with the intention of developing the land for orchard purposes and selling
of timber in the meantime, and it established a large orchard of about
900 acres in the town of Marble. The project, as early as 1917, proved
a failure.


In 1896. a smelter was started undei American auspices near the locality
known as Trail. In 1906, the Consolidated Mining and Smelting Company
of Canada, Limited, obtained a charter of incorporation from the Canadian
authorities, and that company acquired the smelter plant at Trail as it then
existed. Since that time, the Canadian Company, without interruption,
has operated the Smelter, and from time to time has greatly added to the
plant until it has become one of the best and largest equipped smelting plants
on this continent. In 1925 and 1927, two stacks of the plant were erected
to 409 feet in height and the Smelter greatly increased its daily smelting of
zinc and lead ores. This increased product resulted in more sulphur
dioxide fumes and higher concentrations being emitted into the air; and it
is claimed by one Government (though denied by the other) that the added
height of the stacks increased the area of damage in the United States. In
1916, about 5,000 tons of sulphur per month were emitted; in 1924, about
4,700 tons; in 1926, about 9,000 tons—an amount which rose near to 10,000
tons per month in 1903. In other words, about 300-350 tons of sulphur
were being emitted daily in 1930. (It is to be noted that one ton of sulphur
is substantially the equivalent of two tons of sulphur dioxide or SOZ.)


From 1925, at least, to the end of 1931, damage occurred in the State of
Washington, resulting from the sulphur dioxide emitted from the Trail
Smelter.


As early as 1925 (and there is some evidence earlier) suggestions were
made to the Trail Smelter that damage was being done to property in the
northern part of Stevens County. The first formal complaint was made, in
1926, by one J. H. Stroh, whose f&rm (mentioned above) was located a few
miles south of the boundary line. He was followed by others, and the Smelter
Company took the matter up seriously and made a more or less thorough and
complete investigation. This investigation convinced the Trail Smelter
that damage had been and was being done, and it proceeded to negotiate
with the property owners who had made complaints or claims with a view
to settlement. Settlements were made with a number of farmers by the
payment to them of different amounts. This condition of affairs seems to
have lasted during a period of about two years. In June. 1928, the County
Commissioners of Stevens County adopted a resolution relative to the fumiga-
tions; and on August 25, 1928, there was brought into existence an associa-
tion known as the "Citizens' Protective Association". Due to the creation
of this association or to other causes, no settlements were made thereafter
between the Trail Smelter and individual claimants, as the articles of asso-
ciation contained a provision that "no member herein shall make any
settlement for damages sought to be secured herein, unless the written
consent of the majority of the Board of Directors shall have been first
obtained".
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It has been contended that either by virtue of the Constitution of the State
of Washington or of a statute of that State, the Trail Smelter (a Canadian
corporation) was unable to acquire ownership or smoke easements over
real estate, in the State of Washington, in any manner. In regard to this
statement, either as to the fact or as to the law, the Tribunal expresses no
opinion and makes no ruling.


The subject of fumigations and damage claimed to result from them was
first taken up officially by the Government of the United States in June, 1927,
in a communication from the Consul General of the United States at Ottawa,
addressed to the Government of the Dominion of Canada.


In December, 1927, the United States Government proposed to the
Canadian Government that problems growing out of the operation of the
Smelter at Trail should be referred to the International Joint Commission,
United States and Canada, for investigation and report, pursuant to Arti-
cle IX of the Convention of January 11, 1909, between the United States
and Great Britain. Following an extensive correspondence between the two
Governments, they joined in a reference of the matter to that Commission
under date of August 7, 1928. It may be noted that Article IX of the Con-
vention of January 11, 1909. provides that the high contracting parties might
agree that "any other question or matters of difference arising between them
involving the rights, obligations or interests of either in relation to the other,
or to the inhabitants of the other, along the common frontier between the
United States and the Dominion of Canada shall be referred from time to
time to the International Joint Commission for examination and report. . . .
Such reports shall not be regarded as decisions of the question or matters so
submitted either on the facts or on the law, and shall not, in any way, have
the character of an arbitral award."


The questions referred to the International Joint Commission were five in
number, the first two of which may be noted: First, the extent to which
property in the State of Washington has been damaged by fumes from
Smelter at Trail, B.C. ; second, the amount of indemnity which would
compensate United States interests in the State of Washington for past
damages.


The International Joint Commission sat at Northport to take evidence
and to hear interested parties in October, 1928; in Washington, D.C., in
April, 1929; at Nelson in British Columbia in November. 1929; and final
sittings were held in Washington, D.C, on January 22 and February 12,
1930. Witnesses were heard; reports of the investigations made by scien-
tists were put in evidence; counsel for both the United States and Canada
were heard, and briefs submitted; and the whole matter was taken under
advisement by the Commission. On February 28, 1931, the Report of the
Commission was signed and delivered to the proper authorities. The
report was unanimous and need not be considered in detail.


Paragraph 2 of the report, in part, reads as follows:
In view of the anticipated reduction in sulphur fumes discharged from


the Smelter at Trail during the present year, as hereinafter referred to,
the Commission therefore has deemed it advisable to determine the
amount of indemnity that will compensate United States interests in
respect of such fumes, up to and including the first day of January, 1932.
The Commission finds and determines that all past damages and all
damages up to and including the first day of January next, is the sum
of $350,000. Said sum, however, shall not include any damage
occurring after January 1, 1932.
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In paragraph 4 of the report, the Commission recommended a method
of indemnifying persons in Washington State for damage which might be
caused by operations of the Trail Smelter after the first of January. 1932,
as follows :


Upon the complaint of any persons claiming to have suffered damage
by the operations of the company after the first of January, 1932, it is
recommended by the Commission that in the event of any such claim
not being adjusted by the company within a reasonable time, the Gov-
ernments of the United States and Canada shall determine the amount
of such damage, if any, and the amount so fixed shall be paid by the
company forthwith.


This recommendation, apparently, did not commend itself to the interested
parties. In any event, it does not appear that any claims were made after
the first of January, 1932, as contemplated in paragraph 4 of the report.


In paragraph 5 of the report, ihe Commission recommended that the
Consolidated Mining and Smelting Company of Canada, Limited, should
proceed to erect and put in operation certain sulphuric acid units for the
purpose of reducing the amount of sulphur discharged from the stacks. It
appears, from the evidence in the present case, that the General Manager of
the company had made certain representations before the Commission as
to the intentions of the company in this respect. There is a conflict of
testimony as to the exact scope of these representations, but it is unnecessary
now to consider the matter further, since, whatever they were, the company
proceeded after 1930 to make certain changes and additions. With the
intention and purpose of lessening the sulphur contents in the smoke emis-
sions at the stacks, the following installations (amongst others) have been
made in the plant since 1931 ; three 112 tons sulphuric acid plants in 1931 ;
ammonia and ammonium sulphate plant in 1931; two units for reduction
and absorption of sulphur in the zinc smelter, in 1936 and 1937, and an
absorption plant for gases from the lead roasters in June, 1937. In addition,
in an attempt to lessen injurious fumigations, a new system of control over
the emission of fumes during the crop-growing season has been in operation,
particularly since May, 1934. It is to be noted that the chief sulphur
contents are in the gases from the lead smelter, but that there is still a certain
amount of sulphur content in the fumes from the zinc smelter. As a result
of the above, as well as of depressed business conditions, the tons of sulphur
emitted into the air from the plants fell from about 10,000 tons per month
in 1930 to about 7,200 tons in 1931, and to 3,400 tons in 1932. The emission
of sulphur rose in 1933 to 4,000 tons, and in 1934 to nearly 6,300 tons,
and in 1935 to 6,800 tons. In 1936, it fell to 5,600 tons; and in January
to July, 1937 inclusive, it was 4,750 tons.


Two years after the signing of the International Joint Commission's
Report of February 28, 1931, the United States Government on February 17,
1933, made representations to the Canadian Government that existing
conditions were entirely unsatisfactory and that damage was still occurring,
and diplomatic negotiations were renewed. Correspondence was exchanged
between the two countries, and although that correspondence has its
importance, it is sufficient here to say, that it resulted in the signing of the
present Convention.


Consideration of the terms of that Convention is given more in detail in
the later parts of the Tribunal's decision.
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PART TWO.


The first question under Article III of the Convention which the Tribunal
is required to decide is as follows:


(1) Whether damage caused by the Trail Smelter in the State of
Washington has occurred since the first day of January, 1932, and, if
so, what indemnity should be paid therefor.


In the determination of the first part of this question, the Tribunal has
been obliged to consider three points, viz-, the existence of injury, the cause of
the injury, and the damage due to the injury.


The Tribunal has interpreted the word "occurred" as applicable to
damage caused prior to January 1, 1932, in so far as the effect of the injury
made itself felt after that date. The words "Trail Smelter" are interpreted
as meaning the Consolidated Mining and Smelting Company of Canada,
Limited, its successors and assigns.


In considering the second part of the question as to indemnity, the Tri-
bunal has been mindful at all times of the principle of law which is set forth
by the United States courts in dealing with cognate questions, particularly
by the United States Supreme Court in Story Parchment Company v.
Paterson Parchment Paper Company (1931), 282 U. S. 555 as follows:
"Where the tort itself is of such a nature as to preclude the ascertainment
of the amount of damages with certainty, it would be a perversion of
fundamental principles of justice to deny all relief to the injured person,
and thereby relieve the wrongdoer from making any amend for his acts.
In such case, while the damages may not be determined by mere specu-
lation or guess, it will be enough if the evidence show the extent of the
damages as a matter of just and reasonable inference, although the result
be only approximate." (See also the decision of the Supreme Court of
Michigan in Allison v. Chandler, 11 Michigan 542, quoted with approval
by the United States Supreme Court, as follows: "But shall the injured
party in an action of tort, which may happen to furnish no element of
certainty, be allowed to recover no damages (or merely nominal), because
he cannot show the exact amount with certainty, though he is ready to
show, to the satisfaction of the jury, that he has suffered large damages by
the injury? Certainty, it is true, would thus be attained; but it would be the
certainty of injustice. . . . Juries are allowed to act upon probable and
inferential, as well as direct and positive proof.")


The Tribunal has first considered the items of indemnity claimed by the
United States in its Statement (p. 52) "on account of damage occurring
sincejanuary 1, 1932, covering: (a) Damages in respect of cleared land and
improvements thereon; (b) Damages in respect of uncleared land and
improvements thereon; (c) Damages in respect of livestock ; (d) Damages
in respect of property in the town of Northport; (g) Damages in respect
of business enterprises".


With respect to Item (a) and to Item (b). viz-, "Damages in respect of
cleared land and improvements thereon", and "Damages in respect of
uncleared land and improvements thereon", the Tribunal has reached the
conclusion that damage due to fumigations has been proved to have occurred
sincejanuary 1, 1932, and to the extent set forth hereafter.


Since the Tribunal has concluded that, on all the evidence, the existence
of injury has been proved, it becomes necessary to consider next the cause of
injury. This question resolves itself into two parts—first, the actual caus-
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ing factor, and second, the manner in which the causing factor has operated.
With reference to causation, the Tribunal desires to make the following
preliminary general observations, as to some of the evidence produced
before it.


(1) The very satisfactory data from the automatic sulphur dioxide record-
ers installed by each of the Governments, covering large portions of each
year from 1931 to 1937, have been of great value in this controversy. These
records have thrown much light upon the nature, the durations, and the
concentrations of the fumigations involved; and they will prove of scientific
value in any future controversy which may arise on the subject of fumiga-
tions.


(2) The experiments conducted by the United States at Wenatchee in
the State of Washington and by Canada at Summerland in British Columbia,
and the experiments conducted by scientists elsewhere, the results of which
have been testified to at length before the Tribunal, have been of value with
respect to the effects of sulphur dioxide fumigations on plant life and on the
yield of crops. While the Canadian experiments were more extensive than
the American, and were carried out under more satisfactory conditions, the
Tribunal feels that the number of experiments was still too limited to warrant
in all cases so positive conclusions as witnesses were inclined to draw from
them; and on the question of the effect of fumigations on the yield of crops,
it seems probable that more extensive experimentation would have been
desirable, especially since, while the total number of experiments was large,
the number devoted to establishing each type of result was in most cases
rather small. Moreover, conditions in experimental fumigation plots can
rarely exactly reproduce conditions in the field; and there was some evidence
that injury occurred on various occasions to plant life in the field, under
durations and degrees of concentration which never produced injury to
plant life in the experimental plots.


(3) Valuable evidence as to the actual condition of crops in the field was
given by experts on both sides, and by certain non-expert witnesses. Unfor-
tunately, such field observations were not made continuously in any crop
season or in all parts of the area of probable damage; and, even more unfor-
tunately, they were not made simultaneously by the experts for the two
countries, who acted separately and without comparing their conclusions
with each other contemporaneously.


(4) The effects of sulphur dioxide fumigations upon the forest trees,
especially upon the conifers, were testified to at great length by able experts,
and their studies in the field and in the experimental plots, with reference
to mortality, deterioration, retardation of ring growth and shoot growth,
sulphur content of needles, production of cones and reproduction in general,
have been of great value. As is usual in this type of case, though the poor
condition of the trees was not controverted, experts were in disagreement as
to the cause—witnesses for the United States generally finding the principal
cause of injury to be sulphur dioxide fumigations, and witnesses for Canada
generally attributing the injury principally to ravages of insects, diseases,
winter and summer droughts, unwise methods of logging, and forest and
ground fires. It is possible that each side laid somewhat too great emphasis
on the causes for which it contended.


(5) Evidence was produced by both sides as to experimental tests of the
sulphur contents of the soils and of the waters in the area. These tests,
however, were, for the most part, too limited in number and in location to
afford a satisfactory basis from which to draw absolutely positive conclusions.
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In general, it may be said that the witnesses expressed contrary views and
arrived at opposite conclusions, on most of the questions relating to cause of
injury.


The Tribunal is of opinion that the witnesses were completely honest and
sincere in their views and that the expert witnesses arrived at their conclu-
sions as the integral result of their high technical skill. At the same time,
it is apparent that remarks are very pertinent, such as were made by Judge
Johnson in the United States District Court (Anderson v. American Smelt-
ing & Refining Co., 265 Federal Reporter 928) in 1919:


Plaintiff's witnesses give it as their opinion and best judgment that
SO2 was the cause of the injuries appearing upon the plants in the
field ; defendants' witnesses in like manner express the opinion and give
it as their best judgment that the injury observed was caused by some-
thing else other than SO2. It must not be overlooked that witnesses
who give opinion evidence are sometimes unconsciously influenced
by their environment, and their evidence colored, if not determined,
by their point of view. The weight to be given to such evidence must
be determined in the light of the knowledge, the training, the power of
observation and analysis, and in general the mental equipment, of each
witness, assuming, as I do, that the witnesses of the respective parties
were honest and intended to testify to the truth as they perceived
it. . . . The expert witnesses called by plaintiffs, who made a survey
of the affected area, made valuable observations; but seem to have
assumed as a basis for their conclusions that leaf markings having the
appearance of SO2 injury were in fact SO2 injury—an unwarranted
generalization. . . . It is quite evident that the testimony of witnesses
whose mental attitude is to account for every injury as produced by
some other cause is no more convincing than the testimony of witnesses
who attribute every injury similar in appearance to SO2 injury to
SO2 as the sole and only cause. The expert witnesses of defendants
manifested the same general mental attitude; that is to say, they were
able to find a sufficient cause operating in any particular case other than
SO2, and therefore gave it as their opinion that such other cause was
the real cause of the injury, or markings observed. The real value I
find in the testimony of these opinion witnesses of the parties lies in
their description of appearances and statement of the surrounding
circumstances, rather than in their ultimate expressed opinions. I
have no doubt of the accuracy of the experiments made by the expert
and scientific witnesses called by the parties.


On the basis of the evidence, the United States contended that damage
had been caused by the emission of sulphur dioxide fumes at the Trail
Smelter in British Columbia, which fumes, proceeding down the valley of
the Columbia River and otherwise, entered the United States. The
Dominion of Canada contended that even if such fumes had entered the
United States, they had caused no damage after January 1, 1932. The
witnesses for both Governments appeared to be definitely of the opinion
that the gas was carried from the Smelter by means of surface winds, and
they based their views on this theory of the mechanism of gas distribution.
The Tribunal finds itself unable to accept this theory. It has, therefore,
looked for a more probable theory, and has adopted the following as per-
mitting a more adequate correlation and interpretation of the facts which
have been placed before it.







U.S.A./CANADA (TRAIL SMELTER ARBITRATION) 1923


It appears from a careful study and comparison of recorder data furnished
by the two Governments, that on numerous occasions fumigations occur
practically simultaneously at points down the valley many miles apart—
this being especially the fact during the growing season from April to Octo-
ber. It also appears from the data furnished by the different recorders,
that the rate of gas attenuation down the river does not show a constant
trend, but is more rapid in the first few miles below the boundary and more
gradual further down the river. The Tribunal finds it impossible satis-
factorily to account for the abo\e conditions, on the basis of the theory
presented to it. The Tribunal finds it further difficult to explain the times
and durations of the fumigations on the basis of any probable surface-wind
conditions.


The Tribunal is of opinion that the gases emerging from the stacks of the
Trail Smelter find their way into (he upper air currents, and are carried by
these currents in a fairly continuous stream down the valley so long as the
prevailing wind at that level is in that direction. The upper air conditions
at Northport, as stated by the United States Weather Bureau in 1929 (quoted
in Canadian Document A 1, page 9) are as follows :


The 5 a.m. balloon runs show the prevailing direction, since the
Weather Bureau was established in Northport, to be northeast to an
altitude of 600 metres above Ihe surface. The average velocity, up to
600 metres level, is from 2 to 5 miles per hour. Above the 600 metres
level the prevailing direction is southwest and gradually shifts into the
west-southwest and west. The average velocities gradually increase
from 5 miles per hour to about 30 miles per hour at the highest eleva-
tion, about 700 metres.


It thus appears that the velocity and persistence of the upper air currents
is greater than that of the surface winds. The Tribunal is of opinion that
the fumigations which occur at various points along the valley are caused
by the mixing with the surface atmosphere of this upper air stream, of which
the height has yet to be ascertained more fully. This mixing follows well-
recognized meteorological laws and is controlled mainly bv two factors of
major importance. These are: (a) differences in temperature between the
air near the surface and that at higher levels—in other words, the tempera-
ture gradient of the atmosphere of the region; and (b) differences in the velo-
city of the upper air currents and of those near the ground.


A careful study of the time, duration, and intensity of the fumigations
recorded at the various stations down the valley reveals a number of striking
and significant facts. The first of these is the coincidence in point of time
of the fumigations. The most frequent fumigations in the late spring, sum-
mer, and early autumn are diurnal, and occur during the early morning
hours. These usually are of short duration. A characteristic curve expres-
sing graphically this type of fumigation, rises rapidly to a maximum and
then falls less rapidly but fairly sharply to a concentration below the sensiti-
vity of the recorder. The dominant influence here is evidently the heating
action of the rising sun on the atmosphere at the surface of the earth. This
gives rise to temperature differences which may and often do lead to a
mixing of the gas-carrying atmosphere with that near the surface. When
this occurs with sufficient intensity, a fumigation is recorded at all stations
at which the sulphur dioxide reaches, a concentration that is not too low to be
determined by the recorder. Obviously this effect of the rising sun may be
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different on the east and the west side of the valley, but the possible bearing
of this upon fumigations in the valley must await further study.


Another type of fumigation occurs with especial frequency during the
winter months. These fumigations are not so definitely diurnal in character
and are usually of longer duration. The Tribunal is of the opinion that
these are due to the existence for a considerable period of a sufficient velocity
of the gas-carrying air current to cause a mixing of this with the surface at-
mosphere. Whether or not this mixing is of sufficient extent to produce a
fumigation will depend upon the rate at which the surface air is diluted by
surface winds which serve to bring in air from outside the contaminated
area. The fact that fumigations of this type are more common during the
night, when the surface winds often subside completely, bears out this opin-
ion. A fumigation with a lower velocity of the gas-carrying air current
would then be possible.


The conclusions above together with a detailed study of the intensity of
the fumigations at the various stations from Columbia Gardens down the
valley, have led to deductions in regard to the rate of attenuation of concen-
tration of sulphur dioxide with increasing distance from the Smelter which
seem to be in accord both with the known facts and the present theory. The
conclusion of the Tribunal on this phase of the question is that the concen-
tration of sulphur dioxide falls off very rapidly from Trail to a point about
16 miles downstream from the Smelter, or 6 miles from the boundary line,
measured by the general course of the river; and that at distances beyond
this point, the concentration of sulphur dioxide is lower and falls off more
gradually and less rapidly.


The attention of the Tribunal has been called to the fact that fumigations
in the area of probable damage sometimes occur during rainy weather or
other periods of high atmospheric humidity. It is possible that this is more
than a mere coincidence and that such weather conditions are. in general,
more favorable to a fumigation, but the Tribunal is not prepared at present
to offer an opinion on this subject.


The above conclusions have a bearing both upon the cause and upon the
degree of damage as well as upon the area of probable damage.


The Tribunal will now proceed to consider the different classes of damage
to cleared and to uncleared land.


(1) With regard to cleared land used for crops, the Tribunal has found
that damage through reduction in crop yield due to fumigation has occurred
in varying degrees during each of the years, 1932 to 1936; and it has found
no proof of damage in the year 1937.


It has found that damage has been confined to an area which differed
from year to year but which did not (with the possible exception of a very
small number of farms in particularly unfavorable locations) exceed in the
year of most extensive damage the following limits: the two precincts of
Boundary and Northport, with the possible exclusion of some properties
located at the eastern end of Boundary Precinct and at the western end of
Northport Precinct; those parts of Cummins and Doyle Precincts on or close
to the benches of the river; the part of Marble Precinct, north of the southern
limit of Sections 22, 23 and 24 of T. 39, R. 39, and the part of Flat Creek
Precinct, located on or close to the benches of the river (all precints being
as defined by the United States Census of Agriculture of 1935).


The properties owned by individual farmers alleged by the United States
to have suffered damage are divided by the United States in its itemized
schedule of damages, into three classes: (a) properties of "farmers residing







U.S.A./CANADA (TRAIL SMELTER ARBITRATION) 1925


on their farms"; (b) properties of''farmers who do not resideon their farms" ;
(ab) properties of "farmers who'were driven from their farms"; (c) properties
of large owners of land. The Tribunal has not adopted this division.


The Tribunal has adopted as the measure of indemnity to be applied on
account of damage in respect of cleared land used for crops, the measure of
damage which the American courts apply in cases of nuisance or trespass of
the type here involved, viz-, the amount of reduction in the value of use or ren-
tal value of the land caused by the fumigations. In the case of farm land,
such reduction in the value of the use is, in general, the amount of the reduc-
tion of the crop yield arising from injury to crops, less cost of marketing the
same, the latter factor being under the circumstances of this case of negligible
importance. (See Ralston v. United Verde Copper Co., 37 Federal Re-
porter 2d, 180, and 46 Federal Reporter 2d, 1.) Failure of farmers to in-
crease their seeded land in proportion to such increase in other localities,
may also be taken into consideration.


The difference between probable yield in the absence of any fumigation
and actual crop yield, varying as it does from year to year and from place to
place, is necessarily a somewhat uncertain amount, incapable of absolute
proof; and the Tribunal has been obliged to base its estimate of damage
largely on the fumigation records, meteorological data, statistical data as to
crop yields inside and outside the area of probable damage, and other Census
records.


As regards the problems arising out of abandonment of properties by their
owners, it is to be noted that pracrically all of such properties, listed in the
questionnaire sent out by the former Agent for the United States,
Mr. Metzger, appear to have been abandoned prior to the year 1932. How-
ever, in order to deal both with this problem and with the problem arising out
of failure of farmers to increase their seeded land, the Tribunal, not having to
adjudicate on individual claims, estimated, on the basis of the statistical
data available, the average acreage on which it is reasonable to say that
crops would have been seeded and harvested during the period under consi-
deration but for the fumigations.


As regards the special category of cleared lands used for orchards, the
Tribunal is of opinion that no damage to orchards by sulphur dioxide fumiga-
tion within the damaged area during the years in question has been proved.


In addition to indemnity which may be awarded for damage through
reduction in the value of the use of cleared land measured by decrease in
crop yield, it may be contended that special damage has occurred for which
indemnity should be awarded by reason of impairment of the soil contents
through increased acidity caused by sulphur dioxide fumigations acting
directly on the soil or indirectly through increased sulphur content of the
streams and other waters. Evidence has been given in support of this con-
tention. The Tribunal is of opinion that such injury to the soil up to this
date, due to increased acidity and affecting harmfully the production of crops
or otherwise, has not been proved—with one exception, as follows: There
is a small area of farming property adjacent to the boundary, west of the
river, that was injured by serious increase of acidity of soil due to fumiga-
tions. Such injury, though caused, in part, prior to January 1, 1932, may
have produced a continuing condition which cannot be considered as a loss
for a limited time—in other words, in this respect the nuisance may be con-
sidered to have a more permanent effect, in which case, under American
law (Sedgwick on Damages 9th Ed. (1920) Sections 932, 947), the measure of
damage was not the mere reduction in the value of the use of the land but
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the reduction in the value of the land itself. The Tribunal is of opinion that
such injury to the soil itself can be cured by artificial means, and it has
awarded indemnity with this fact in view on the basis of the data available.


In addition to indemnity which may be awarded for damage through
reduction in the value of the use of cleared land measured by decrease in
crop yield, the Tribunal, having in mind, within the area as determined
above, a group of about forty farms in the vicinity of the boundary line, has
awarded indemnity for special damage for reduction in value of the use or
rental value by reason of the location of the farmers in respect to the fumiga-
tions. (See Baltimore and Potomac R. R. v. Fifth Baptist Church (1883),
108 U.S. 317.)


The Tribunal is of opinion that there is no justification, under doctrines
of American law, for assessing damages to improvements separately from
the land in the manner contended for by the United States. Any injury to
improvements (other than physical injury) is to be compensated in the award
of indemnity for general reduction in the value of the use or rental value of
the property.


There is a contention, however, that special damage has been sustained
by some owners of improvements on cleared land, in the way of rust and
destruction of metal work. There was some slight evidence of such damage,
and the Tribunal has included indemnity therefor in its final award; but
since there is an entire absence of any evidence as to the extent or monetary
amount of such injury, the indemnity cannot be considered as more than a
nominal amount for each of such owners.


(2) With respect to damage to cleared land not used for crops and to all
uncleared (other than uncleared land used for timber), the Tribunal has
adopted as the measure of indemnity, the measure of damages applied by
American courts, viz-, the amount of reduction in the value of the use or
rental value of the land. The Tribunal is of opinion that the basis of esti-
mate of damages contended for by the United States, viz-, applying to the
value of uncleared land a ratio of loss measured by the reduced crop yield
on cleared land, has no sanction in any decisions of American courts.


(A) As regards these lands in their use as pasture lands, the Tribunal is
of opinion that there is no evidence of any marked susceptibility of wild
grasses to fumigations, and very little evidence to prove the respective
amounts of uncleared land devoted to wild grazing grass and barren or
shrub land, or to prove the value thereof, which would be necessary in order
to estimate the value of the reduction of the use of such land. The Tribunal,
however, has awarded a small indemnity for damage to about 200 acres
of such lands in the immediate neighborhood of the boundary.


It has been contended that the death of trees and shrubs due to fumiga-
tion has had an injurious effect on the water storage capacity of the soil and
has even created some soil erosion. The Tribunal is of opinion that while
there may have been some erosion of soil and impairment of water storage
capacity in a limited area near the boundary, it is impossible to determine
whether such damage has been due to fires or to mortality of trees and
shrubs caused by fumigation.


(B) As regards uncleared land in its use as timberland, the Tribunal has
found that damage due to fumigation has occurred to trees during the years
1932 to 1937 inclusive, in varying degrees, over areas varying not only from
year to year but also from species to species. It has not seemed feasible to
give a determination of the geographical extent of the damage except in so
far as it may be stated broadly, that a territory coinciding in extent with the
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Bayle cruises (hereinafter described) may be considered as an average area,
although the contours of the actually damaged area do not coincide for any
given species in any given year with that area and the intensity of the damage
in a given year and for a given species varies, of course, greatly, according
to location.


In comparing the area covered by the Bayle cruises with the Hedgcock
maps of injury to conifers for the years under consideration, the Tribunal
is of opinion that damage near the boundary line has occurred in a somewhat
broader area than that covered by the Bayle cruises, but that on the other
hand, injury, except to larch in 1936, seems to have been confined below
Marble to the immediate vicinity of the river.


It is evident that for many years prior to January 1, 1932, much of the
forests in the area included in the present Northport and Boundary Precincts
had been in a poor condition. West and east of the Columbia River, there
had been the scene of a number of serious fires; and the operations of the
Northport Smelting and Refining Company and its predecessor from 1898
to 1901, from 1901 to 1908, and from 1916 to 1921, had undoubtedly had an
effect, as is apparent from the decisions in suits in the courts of the State of
Washington on claims for damages from fumigations in this area 1. It is un-
controverted that heavy fumigations from the Trail Smelter which destroyed
and injured trees occurred in 1930 and 1931 ; and there were also serious fumi-
gations in earlier years. In the Canadian Document A 1, termed "The
Deans' Report", being a report made to the International Joint Commission
in September, 1929, it is stated (pp. 29, 31):


Since a cruise of the timber in the Northport area has not been made
by a forest engineer of either Government, this report does not make
any recommendations for settlements of timber damage. However,
a brief statement as to the timber situation is submitted.


Present condition. Practically the entire region was covered with
timber when it was first settled. Probably 90 per cent of the mer-
chantable timber has now been removed. The timber on about one-
third of the area has been cut only in part, that is to say only the more
valuable species have been logged, and on a large part of the rest of the
area that has been cut-over are stands too small to cut at time oflogging.
These so-called residual stands, together with the remaining virgin
timber, make up the timber resources of the Northport area at the
present time. Heavy toll of these has been taken this season by two
large forest fires still smouldering as this report is being written. . . .
Government forest pathologist'; are working to determine the zone of
economic injury to timber, but their task, a difficult one at best, is incom-
plete. Much additional data must be collected and after that all must
be compiled and analyzed, hence no attempt is made to submit a map
with this report delimiting the zone of injury to forest trees. Admit-
tedly, however, serious damage to timber has already taken place and
reproduction is impaired.


1 See Henry VV. Sterrett v. Northport Smelting and Refining Co. (1902), 30
Washington Reports 164; Edwin J. Rowe v. Northport Smelting and Refining
Co. (1904), 35 Washington Reports 101 ; Charles N. Park v. Northport Smelting
and Refining Co. (1907), 47 Washington Reports 597; John O. Johnson v.
Northport Smelting and Refining Co. (1908), 50 Washington Reports 507.
These cases were not cited by counsel for either side.







1928 U.S.A./cANADA (TRAIL SMELTER ARBITRATION)


"The Deans' Report" further mentioned a cruise of timber made by the
Consolidated Mining and Smelting Co., in 1927 and 1928, "by a forest
engineer from British Columbia", and that "it is our opinion that the timber
estimate and evaluation are quite satisfactory. However, before settlements
are made for such smoke damage, the work should be checked by a forest
engineer, preferably of the American Government since it was first done by
a Canadian. . . . It is believed, however, that a satisfactory check can be
made by one man and an assistant in about three months. . . . The check
cruise should be made not later than the summer of 1930."


It is to be further noted that in the official document of the State of Wash-
ington entitled Forest Statistics, Stevens County, Washington, Forest Survey Release
Mo. 5, A June, 1937. Progress Release, there appears a map entitled Forest Survey,
Stevens County, Washington, 1935, on which four types of forest lands are
depicted by varied colorings and linings, and most of the lands in the area
now in question are described as—"Principally Non-Restocked Old Burns
and Cut-Overs; Rocky and Subalpine Areas," and "Principally Immature
Forest—Recent Burns and Cut-Overs". And these terms are defined as
follows (page 23) : "Woodland—that portion of the forest land neither imme-
diately or potentially productive of commercial timber. Included in this
classification are: subalpine—stands above the altitude range of merchant-
ability; rocky, non-commercial—area too steep, sterile, or rocky to produce
merchantable timber." This description of timber as inaccessible, from
the standpoint of logging, is further confirmed by the report made by
G. J. Bayle (the forest engineer referred to in "The Deans' Report") of
cruises made by him prior to 1932 (Canadian Document C 4, pp. 5,6) to
the effect that much of the timber is "far away from transportation", "of
very little, if any, commercial value", "sale price would not bring the cost
of operating", "scattered", "located on steep slopes". On page 9 of the
Forest Survey Release No. 5, above referred to, it is further stated:


As a consequence of the recent serious fires principally in the north
portion of the county, 52,402 acres of timberland have recently been
deforested, many of which are restocking. Also concentrated in the
north end of the county are 77,650 deforested acres representing
approximately 6 per cent of the timberland area on which the possi-
bilities of natural regeneration are slight. Much of this latter deforesta-
tion is thought to be the effect of alleged smelter fume damage.


(a) The Tribunal has adopted as the measure of indemnity, to be applied
on account of damage in respect of uncleared land used for merchantable
timber, the measure of damages applied by American courts, viz-, that since
the destruction of merchantable timber will generally impair the value of the
land itself, the measure of damage should be the reduction in the value of
the land itself due to such destruction of timber; but under the leading Ame-
rican decisions, however, the value of the merchantable timber destroyed is,
in general, deemed to be substantially the equivalent of the reduction in the
value of the land (see Sedgwick on Damages, 9th Ed. 1920, Section 937a).
The Tribunal is unable to accept the method contended for by the United
States of estimating damage to uncleared timberland by applying to the
value of such land as stated by the farmers (after deducting value of the
timber) a ratio of loss measured by the reduced crop yield on cleared land.
The Tribunal is of opinion, here as elsewhere in this decision, that, in accord-
ance with American law, it is not restricted to the method proposed by the
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United States in the determination of amount of damages, so long as its
findings remain within the amount of the claim presented to it.


As. in estimating damage to timberland which occurred since January 1,
1932, it was essential to establish the amount of timber in existence on
January 1, 1932, an unnecessarily difficult task has been placed upon the
Tribunal, owing to the fact that ihe United States did not make a timber
cruise in 1930 (as recommended by "The Deans' Report") ; and neither the
United States nor the Dominion of Canada caused any timber cruise to be
made as of January 1. 1932. The cruises by witnesses supporting the claim
of the United States in respect of lands owned by t!ie State of Washington
were made in 1927-1928 and in 1937. The cruises by Bay le (a witness for
the Dominion of Canada) were made, partially in 1927-1928 and partially
in 1936 and 1937. The affidavits of landowners filed by United States
claimants in 1929 contain only figures for a date prior to such filing. Since
the Bayle cruise of 1927-1928 appears to be the most detailed and compre-
hensive evidence of timber in the area of probable damage, the Tribunal
has used it as a basis for estimate of the amount and value of timber existing
January 1, 1932, after making due allowance for the heavy destruction of
timber by fire, fumigation, insects, and otherwise, which occurred between
the making of such cruise of 1927-1928 and January 1, 1932, and after making
allowance for trees which became of merchantable size between said dates.
The Tribunal has also used the Bayle cruises of 1936 and 1937 as a basis for
estimates of the amount and value of timber existing on January 1, 1932.


(b) With regard to damage due 1o destruction and impairment of growing
timber (not of merchantable size), the Tribunal has adopted the measure of
damages applied by American courts, viz-, the reduction in value of the land
itself due to such destruction and impairment. Growing timberland has a
value for firewood, fences, etc., as well as a value as a source of future mer-
chantable timber. No evidence has been presented by the United States as
to the locations or as to the total amounts of such growing timber existing on
January 1, 1932, or as to its distribution into types of conifers—yellow pine,
Douglas fir, larch or other trees. While some destruction or impairment,
deterioration, and retardation of such growing timber has undoubtedly
occurred since such date, it is impossible to estimate with any degree of
accuracy the amount of damage. The Tribunal has, however, taken such
damage into consideration in awarding indemnity for damage to land con-
taining growing timber.


(c) With respect to damage due to the alleged lack of reproduction, the
Tribunal has carefully considered the contentions presented. The conten-
tion made by the United States that fumigation prevents germination of
seed is, in the opinion of the Tribunal, not sustained by the evidence. Al-
though the experiments were far from conclusive, Hedgcock's studies tend
to show, on the contrary, that, while seedlings were injured after germination
owing to drought or to fumes, the actual germination did take place.


With regard to the contention made by the United States of damage due
to failure of trees to produce seed as a result of fumigation, the Tribunal is
of opinion that it is not proved that fumigation prevents trees from producing
sufficient seeds, except in so far as the parent-trees may be destroyed or
deteriorated themselves. This view is confirmed by the Hedgcock studies
on cone production of yellow pine. There is a rather striking correlation
between the percentage of good, fair, and poor trees found in the Hedgcock
Census studies and the percentages of trees bearing a normal amount of cones,
trees bearing few cones, and trees bearing no cones in the Hedgcock cone
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production studies. In so far, however, as lack of cone production since
January 1, 1932, is due to death or impairment of the parent-trees occurring
before that date, the Tribunal is of opinion that such failure of reproduction
both was caused and occurred prior to January 1, 1932, with one possible
exception as follows : From standard American writings on forestry, it appears
that seeds of Douglas fir and yellow pine rarely germinate more than one
year after they are shed \ but if a tree was killed by fumigation in 1931,
germination from its seeds might occur in 1932. It appears, however, that
Douglas fir and yellow pine only produce a good crop of seeds once in a
number of years. Hence, the Tribunal concludes that the loss of possible
reproduction from seeds which might have been produced by trees destroyed
by fumigation in 1931 is too speculative a matter to justify any award of
indemnity.


It is fairly obvious from the evidence produced by both sides that there
is a general lack of reproduction of both yellow pine and Douglas fir over a
fairly large area, and this is certainly due to some extent to fumigations.
But, with the data at hand, it is impossible to ascertain to what extent this
lack of reproduction is due to fumigations or to other causes such as fires
occurring repeatedly in the same area or destruction by logging of the cone-
bearing trees. It is further impossible to ascertain to what extent lack of
reproduction due to fumigations can be traced to mortality or deterioration
of the parent-trees which occurred since the first of January, 1932. It may
be stated, in general terms, that the loss of reproduction due to the forest
being depleted will only become effective when the amount of these trees
per acre falls below a certain minimum 2. But the data at hand do not
enable the Tribunal to say where and to what extent a depletion below this
minimum occurred through fumigations in the years under consideration.
An even approximate appraisal of the damage is further complicated by the
fact that there is evidence of reproduction of lodgepole pine, cedar, and
larch, even close to the boundary and in the Columbia River Valley, at
least in some locations. This substitution may not be due entirely to fumiga-
tions, as it appears from standard American works on conifers that repro-
duction of yellow pine is often patchy; that when yellow pine is substantially
destroyed in a given area, it is generally supplanted by another species of
trees; and that lodgepole pine in particular has a tendency to invade and
take full possession of yellow pine territory when a fire has occurred. While
the other species are inferior, their reproduction is, nevertheless, a factor
which has to be taken into account; but here again quantitative data are
entirely lacking. It is further to be noted that the amount of rainfall is an
important factor in the reproduction of yellow pine, and that where the nor-
mal annual rainfall is but little more than eighteen inches, yellow pine does
not appear to thrive. It appears in evidence that the annual precipitation
at Northport, in a period of fourteen years from 1923 to 1936, averaged
slightly below seventeen inches. With all these considerations in mind, the


1 See "Life of Douglas Fir Seed in the Forest Floor", by Leo A. Isaac, Journal
ofForestry. Vol. 23 (1935), pp. 61-66; "The Pine Trees in the Rocky Mountain
Region", by G. B. Sudworth, United States Department of Agriculture Bulletin
(1917); "Timber Growing and Logging Practice in the Douglas Fir Region",
by T. T. Munger and W. B. Greely, United States Department of Agriculture
Technical Bulletin (1927). As to yellow pine and rainfall, see "Western Yellow
Pine in Oregon", by T. T. Munger, United States Department of Agriculture
Technical Bulletin (1917).


2 Applied Silviculture in the United States, by R. H. Westveld (1935).
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Tribunal has, however, taken lack of reproduction into account to some extent
in awarding indemnity for damage to uncleared land in use for timber.


On the basis of the foregoing statements as to damage and as to indemnity
for damage with respect to cleared land and uncleared land, the Tribunal
has awarded with respect to damage to cleared land and to uncleared land
(other than uncleared land used for timber), an indemnity of sixty-two
thousand dollars ($62,000); and with respect to damage to uncleared
land used for timber an indemnity of sixteen thousand dollars ($16,000)
—being a total indemnity of seventy-eight thousand dollars ($78,000).
Such indemnity is for the period from January 1, 1932, to October 1, 1937.


There remain for consideration three others items of damage claimed in
the United States Statement: (Item c) "Damages in respect of livestock";
(Item d) "Damages in respect of property in the town of Northport";
(Item g) "Damages in respect of business enterprises".


(3) With regard to "damages in respect of livestock", claimed by the
United States, the Tribunal is of opinion that the United States has failed
to prove that the presence of fumes from the Trail Smelter has injured either
the livestock or the milk or wool productivity of livestock since January 1,
1932, through impaired quality of crop or grazing. So far as the injury to
livestock is due to reduced yield of crop or grazing, the injury to livestock
is due to reduced yield of crop or grazing, the injury is compensated for in
the indemnity which is awarded herein for such reduction of yield.


(4) With regard to "damages in respect of property in the town of North-
port", the same principles of law apply to assessment of indemnity to owners
of urban land as apply to owners of farm and other cleared land, namely,
that the measure of damage is the reduction in the value of the use or rental
value of the property, due to fumigations. The Tribunal is of opinion that
there is no proof of damage to such urban property; that even if there were
such damage, there is no proof of facts sufficient to enable the Tribunal to
estimate the reduction in the value of the use or rental value of such prop-
erty; and that it cannot adopt the method contended for by the United States
of calculating damages to urban property.


(5) With regard to "damages in respect of business enterprises", the
counsel for the United States in his Answer and Argument (p. 412) stated:
"The business men unquestionably have suffered loss of business and impair-
ment of the value of good will because of the reduced economic status of the
residents of the damaged area." The Tribunal is of opinion that damage of
this nature "due to reduced economic status" of residents in the area is too
indirect, remote, and uncertain to be appraised and not such for which an
indemnity can be awarded. None of the cases cited by counsel (pp. 412-423)
sustain the proposition that indemnity can be obtained for an injury
to or reduction in a man's business due to inability of his customers or
clients to buy, which inability or impoverishment is caused by a nuisance.
Such damage, even if proved, is too indirect and remote to become the basis,
in law, for an award of indemnity. The Tribunal is also of opinion that
if damage to business enterprises has occurred since January 1, 1932, the
burden of proof that such damages was due to fumes from the Trail Smelter
has not been sustained and that an award of indemnity would be purely
speculative.


(6) The United States in its Statement (pp. 49-50) alleges the discharge
by the Trail Smelter, not only of "smoke, sulphurous fumes, gases", but
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also of "waste materials", and says that "the Trail Smelter disposes of slag
in such a manner that it reaches the Columbia River and enters the United
States in that stream", with the result that the "waters of the Columbia
River in Stevens County are injuriously affected", thereby. No evidence
was produced on which the Tribunal could base any findings as regards
damage, if any, of this nature. The Dominion of Canada has contended
that this item of damage was not within the meaning of the words "damage
caused by the Trail Smelter", as used in Article III of the Convention. It
would seem that this contention is based on the fact that the preamble of the
Convention refers exclusively to a complaint of the Government of the
United States to the Government of Canada "that fumes discharged from
the Smelter . . . . have been causing damage in the State of Washington"
(see Answer of Canada, p. 8). Upon this contention and its legal validity,
the Tribunal does not feel that it is incumbent upon it to pass at the present
time.


(7) The United States in its Statement (p. 52) presents two further
items of damages claimed by it, as follows: (Item e) which the United
States terms "damages in respect of the wrong done the United States in
violation of sovereignty"; and (Item f) which the United States terms
"damages in respect of interest on S350,000 eventually accepted in satis-
faction of damage to January 1, 1932, but not paid until November 2, 1935".


With respect to (Item e), the Tribunal finds it unnecessary to decide
whether the facts proven did or did not constitute an infringement or violation
of sovereignty of the United States under international law independently
of the Convention, for the following reason: By the Convention, the high
contracting parties have submitted to this Tribunal the questions of the
existence of damage caused by the Trail Smelter in the State of Washington,
and of the indemnity to be paid therefor, and the Dominion of Canada has
assumed under Article XII, such undertakings as will ensure due compliance
with the decision of this Tribunal. The Tribunal finds that the only ques-
tion to be decided on this point is the interpretation of the Convention itself.
The United States in its Statement (p. 59) itemizes under the claim of
damage for "violation of sovereignty" only money expended "for the inves-
tigation undertaken by the United States Government of the problems
created in the United States by the operation of the Smelter at Trail". The
Tribunal is of opinion that it was not within the intention of the parties, as
expressed in the words "damage caused by the Trail Smelter" in Article III
of the Convention, to include such moneys expended. This interpretation
is confirmed by a consideration of the proceedings and of the diplomatic
correspondence leading up to the making of the Convention. Since the
United States has not specified any other damage based on an alleged viola-
tion of its sovereignty, the Tribunal does not feel that it is incumbent upon
it to decide whether, in law and in fact, indemnity for such damage could
have been awarded if specifically alleged. Certainly, the present contro-
versy does not involve any such type of facts as the persons appointed under
the Convention of January 23, 1934, between the United States of America
and the Dominion of Canada felt to justify them in awarding to Canada
damages for violation of sovereignty in the I'm Alone award of January 5,
1935. And in other cases of international arbitration cited by the United
States, damages awarded for expenses were awarded, not as compensation
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for violation of national sovereignly, but as compensation for expenses in-
curred by individual claimants in prosecuting their claims for wrongful
acts by the offending Government.


In his oral argument, the Agent for the United States, Mr. Sherley,
claimed repayment of the aforesaid expenses of investigations on a further
and separate ground, viz., as an incident to damages, saying (Transcript,
p. 5157): "Costs and interest are incident to the damage, the proof of the
damage which occurs through a given act complained of", and again
(Transcript, p. 5158) : "The point is this, that it goes as an incident to
the award of damage." The Tribunal is unable to accept this view.
While in cases involving merely the question of damage to individual
claimants, it may be appropriate for an international tribunal to award
costs and expenses as an incident to other damages proven (see cases
cited by the Agent for the United States in the Answer and Argument,
pp. 431, 437, 453-465, and at the oral argument in Transcript, p. 5153),
the Tribunal is of opinion that such costs and expenses should not be allowed
in a case of arbitration and final settlement of a long pending controversy
between two independent Governments, such as this case, where each
Government has incurred expenses and where it is to the mutual advantage
of the two Governments that a just conclusion and permanent disposition
of an international controversy should be reached.


The Agent for the United States also cited cases of litigation in courts
of the United States (Answer and Argument, p. 439, and Transcript,
p. 5152), in which expenses incurred were ordered by the court to be paid.
Such cases, the Tribunal is of opinion, are inapplicable here.


The Tribunal is, therefore, of opinion that neither as a separable item
of damage nor as an incident to other damages should any award be made for
that which the United States terms "violation of sovereignty".


(8) With respect to (Itemf), "damages in respect of interest on 5350,000
eventually accepted in satisfaction of damage to January 1, 1932, but not
paid until November 2, 1935"', the Tribunal is of opinion that no payment
of such interest was contemplated by the Convention and that by payment
within the term provided by Article I thereof, the Dominion of Canada has
completely fulfilled all obligations with respect to the payment of the sum of
$350,000. Hence, such interest cannot be allowed.


In conclusion, the Tribunal answers Question 1 in Article III, as follows :
Damage caused by the Trail Smelter in the State of Washington has occurred
since the first day of January, 1932, and up to October 1, 1937, and the
indemnity to be paid therefor is seventy-eight thousand dollars ($78,000),
and is to be complete and final indemnity and compensation for all damage
which occurred between such dates. Interest at the rate of six per centum
per year will be allowed on the above sum of seventy-eight thousand dollars
($78,000) from the date of the filirg of this report and decision until date
of payment. This decision is not subject to alteration or modification by
the Tribunal hereafter.


The fact of existence of damage, if any, occurring after October 1, 1937,
and the indemnity to be paid therefor, if any, the Tribunal will determine
in its final decision.
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PART THREE.


As to Question No. 2, in Article III of the Convention, which is as follows:
(2) In the event of the answer to the first part of the preceding question


being in the affirmative, whether the Trail Smelter should be
required to refrain from causing damage in the State of Washing-
ton in the future and, if so, to what extent?


the Tribunal decides that until the date of the final decision provided for in
Part Four of this present decision, the Trail Smelter shall refrain from caus-
ing damage in the State of Washington in the future to the extent set forth
in such Part Four until October 1, 1940, and thereafter to such extent as the
Tribunal shall require in the final decision provided for in Part Four.


PART FOUR.


As to Question No. 3, in Article III of the Convention, which is as follows:
(3) In the light of the answer to the preceding question, what measures


or regime, if any, should be adopted or maintained by the Trail
Smelter?


the Tribunal is unable at the present time, with the information that has
been placed before it, to determine upon a permanent régime, for the opera-
tion of the Trail Smelter. On the other hand, in view of the conclusions at
which the Tribunal has arrived (as stated in an earlier part of this decision)
with respect to the nature, the cause, and the course of the fumigations, and
in view of the mass of data relative to sulphur emissions at the Trail Smelter,
and relative to meteorological conditions and fumigations at various points
down the Columbia River Valley, the Tribunal feels that the information
now available does enable it to predict, with some degree of assurance, that
a permanent régime based on a more adequate and intensive study and
knowledge of meteorological conditions in the valley, and an extension and
improvement of the methods of operation of the plant and its control in
closer relation to such meteorological conditions, will effectively prevent
future significant fumigations in the United States, without unreasonably
restricting the output of the plant.


To enable it to establish a permanent régime based on the more ade-
quate and intensive study and knowledge above referred to, the Tribunal
establishes the following temporary regime.


(1) For the purpose of administering an experimental period, to continue
to a date not later than October 1, 1940, the Tribunal will appoint two
Technical Consultants, and in case of vacancy will appoint the successor.
Such Technical Consultants to be appointed in the first place shall be Reginald
S. Dean and Robert E. Swain, and they shall cease to act as Advisers to the
Tribunal under the Convention during such trial period.


(2) The Tribunal directs that, before May 1, 1938, a consulting meteorolo-
gist, adequately trained in the installation and operation of the necessary
type of equipment, be employed by the Trail Smelter, the appointment to
be subject to the approval of the Technical Consultants. The Tribunal
directs that, beginning May 1, 1938, such meteorological observations as
may be deemed necessary by the Technical Consultants shall be made, under
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their direction, by the meteorologist, the scientific staff of the Trail Smelter,
or otherwise. The purpose of such observations shall be to determine, by
means of captive balloons and otherwise, the weather conditions and the
height, velocity, temperature, and other characteristics of the gas-carrying
and other air currents and of the gas emissions from the stacks.


(3) The Tribunal further direct; that beginning May 1. 1938. there shall
be installed and put in operation and maintained by the Trail Smelter, for
the purpose of providing information which can be used in determining
present and prospective wind and other atmospheric conditions, and in
making a prompt application of those observations to the control of the
Trail Smelter plant operation:


(a) Such observation stations as the Technical Consultants deem neces-
sary.


(b) Such equipment at the stacks as the Technical Consultants may find
necessary to give adequate information of gas condi tions and in connection
with the stacks and stack effluents.


(c) Sulphur dioxide recorders, stationary and portable (the stationary
recorders not to exceed three in number).


(d) The Technical Consultants shall have the direction of and authority
over the location in both the Uniled States and the Dominion of Canada,
and over the installation, maintenance and operation of all apparatus pro-
vided for in Paragraph 2 and Paragraph 3. They may require from the
meteorologist and from the Trail Smelter regular reports as to the operation
of all such apparatus.


(e) The Technical Consultants may require regular reports from the
Trail Smelter as to the methods of operation of its plant in such form and at
such times as theyshall direct; andihe Trail Smelter shall conduct its smelting
operations in conformity with the directions of the Technical Consultants
and of the Tribunal, based on the result of the data obtained during the
period hereinafter named; and the Technical Consultants and the Tribunal
may change or modify at any time its or their instructions as to such opera-
tions.


(f) It is the intent and purpose of the Tribunal that the administration of
the observations, experiments, and operations above provided for shall be
as flexible as possible, and subject to change or modification by the Tech-
nical Consultants and by the Tribunal, to the end that conditions as they
at any time may exist, may be changed as circumstances require.


(4) The Technical Consultants shall make report to the Tribunal at
such dates and in such manner as it shall prescribe as to the results obtained
and conclusions formed from the observations, experiments, and operations
above provided for.


(5) The observations, experiments, and operations above provided for
shall continue on a trial basis through the remainder of the crop-growing
season of 1938, the crop-growing seasons of 1939 and 1940, and the winter
seasons of 1938-1939 and 1939-1940 and until October 1, 1940, unless the
Tribunal shall find it practicable or necessary to terminate such trial period
at an earlier date.


(6) At the end of the trial period above provided for, or at the end of
such shorter trial period as the Tribunal may find to be practicable or neces-
sary, the Tribunal in a final decision will determine upon a permanent régime
and upon the indemnity and compensation, if any, to be paid under the
Convention. Such final decision, under the agreements for extension,







1936 U.S.A./CANADA (TRAIL SMELTER ARBITRATION)


heretofore entered into by the two Governments under Article XI of the
Convention, shall be reported to the Governments within three months
after the date of the end of the trial period.


(7) The Tribunal shall meet at least once in the year 1939, to consider
reports and to take such action as it may deern necessary.


(8) In case of disagreement between the Technical Consultants, they
shall refer the matter to the Tribunal for its decision, and all persons and the
Trail Smelter affected hereunder shall act in conformity with such decision.


(9) In order to lessen, as far as possible, the fumigations during the inter-
val of time extending from May 1, 1938, to October 1, 1938 (during which
time or during part of which time, it is possible that the observations and
experiments above provided for may not be in full operation), the Tribunal
directs that the Trail Smelter shall be operated with the following limita-
tions on the sulphur emissions—it being understood that the Tribunal is
not at present ready to make such limitations permanent, but feels that
they will for the present probably reduce the chance or possibility of injury
in the area of probable damage.


(a) For the periods April 25 to May 10 and June 22 to July 6, which are
periods of greater sensitivity to sulphur dioxide for certain crops and trees
in that area, not more than 100 tons per day of sulphur shall be emitted from
the stacks of the Trail Smelter.


(b) As a further precaution, and for the entire period until October 1,
1938, the sulphur dioxide recorder at Columbia Gardens and the sulphur
dioxide recorder at the Stroh farm (or any other point approved by the
Technical Consultants) shall be continuously operated, and observations
of relative humidity shall also be taken at both recorder stations. When,
between the hours of sunrise and sunset, the sulphur dioxide concentration
at Columbia Gardens exceeds one part per million for three consecutive 20-
minute periods, and the relative humidity is 60 per cent or higher, the Trail
Smelter shall be notified immediately; and the sulphur emission from the
stacks of the plant maintained at 5 tons of sulphur per hour or less until the
sulphur dioxide concentration at the Columbia Gardens recorder station
falls to 0.5 part per million.


(c) This regulation may be suspended temporarily at any time by order
of the Technical Consultants or of the Tribunal, if in its operation it shall
interfere with any particular program of investigation which is in progress.


(10) For the carrying out of the temporary régime herein prescribed by
the Tribunal, the Dominion of Canada shall undertake to provide for the
payment of the following expenses thereof: (a) the Tribunal will fix. the
compensation of the Technical Consultants and of such clerical or other
assistants as it may find necessary to employ; (b) statements of account
shall be rendered by the Technical Consultants to the Tribunal and approved
by the Chairman in writing; (c) the Dominion of Canada shall deposit
to the credit of the Tribunal from time to time in a financial institution
to be designated by the Chairman of the Tribunal, such sums as the
Tribunal may find to be necessary for the payment of the compensation,
travel, and other expenses of the Technical Consultants and of the clerical or
other assistants; (d) written report will be made by the Tribunal to the
Dominion of Canada of all the sums received and expended by it, and any
sum not expended shall be refunded by the Tribunal to the Dominion of
Canada at the conclusion of the trial period.
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(11) The terms "Tribunal", and "Chairman", as used herein, shall be
deemed to mean the Tribunal, and the Chairman, as it ur they respectively
may be constituted at any future lime under the Convention.


The term "Trail Smelter", as used herein, shall be deemed to mean the
Consolidated Mining and Smelting Company of Canada, Limited, or its
successors and assigns.


Nothing in the above paragraphs of Part Four of this decision shall relieve
the Dominion of Canada from any obligation now existing under the Con-
vention with reference to indemnity or compensation, if any, which the
Tribunal may find to be due for damage, if any, occurring during the period
from October 1, 1937 (the date to which indemnity for damage is now
awarded) to October 1, 1940, or to such earlier date at which the Tribunal
may render its final decision.


{Signed)
JAN HOSTIE.


{Signed)
CHARLES WARREN.


{Signed)
R. A. E. GREENSHIELDS.
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DECISION


REPORTED ON MARCH 11, 1941, TO THE GOVERNMENT OF THE UNITED STATFS
OF AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA, UNDER


THE CONVENTION SIGNED APRIL 15, 1935.


This Tribunal is constituted under, and its powers are derived from and
limited by, the Convention between the United States of America and the
Dominion of Canada signed at Ottawa, April, 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, August 3, 1935 (herein-
after termed "the Convention").


By Article II of the Convention, each Government was to choose one
member of the Tribunal and the two Governments were to choose jointly
a chairman who should be neither a British subject nor a citizen of the United
States. The members of the Tribunal were chosen as follows : by the United
States of America, Charles Warren of Massachusetts; by the Dominion of
Canada, Robert A.E. Greenshields of the Province of Quebec; by the two
Governments jointly, Jan Frans Hostie of Belgium.


Article II, paragraph 4, of the Convention provided that "the Govern-
ments may each designate a scientist to assist the Tribunal"; and scientists
were designated as follows: by the United States of America, Reginald S.
Dean of Missouri; and by the Dominion of Canada, Robert E. Swain of
California. In November, 1940, Victor H. Gottschalk of Washington, D.C.,
was designated by the United States as alternate to Reginald S. Dean. The
Tribunal desires to record its appreciation of the valuable assistance received
by it from these scientists.


The Tribunal herewith reports its final decisions.
The controversy is between two Governments involving damage occurring,


or having occurred, in the territory of one of them (the United States of
America) and alleged to be due to an agency situated in the territory of the
other (the Dominion of Canada). In this controversy, the Tribunal did not
sit and is not sitting to pass upon claims presented bv individuals or on behalf
of one or more individuals by their Government, although individuals may
come within the meaning of "parties concerned", in Article IV and of "inter-
ested parties'", in Article VIII of the Convention and although the damage
suffered by individuals did, in part, "afford a convenient scale for the calcu-
lation of the reparation due to the State" (see Judgment No. 13, Permanent
Court of International Justice, Series A, No. 17, pp. 27, 28). {Cf. what was
said by the Tribunal in the decision reported on April 16, 1938, as regards
the problems arising out of abandonment of properties, Part Two,
Clause (1).)


As between the two countries involved, each has an equal interest that if
a nuisance is proved, the indemnity to damaged parties for proven damage
shall be just and adequate and each has also an equal interest that unproven
or unwarranted claims shall not be allowed. For, while the United States'
interests may now be claimed to be injured by the operations of a Canadian
corporation, it is equally possible that at some time in the future Canadian
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interests might be claimed to be injured by an American corporation. As
has well been said: "It would not be to the advantage of the two countries
concerned that industrial effort should be prevented by exaggerating the
interests of the agricultural community. Equally, it would not be to the
advantage of the two countries that the agricultural community should be
oppressed to advance the interest of industry."


Considerations like the above are reflected in the provisions of the Con-
vention in Article IV, that "the desire of the high contracting parties" is
"to reach a solution just to all parties concerned". And the phraseology of
the questions submitted to the Tribunal clearly evinces a desire and an inten-
tion that, to some extent, in making its answers to the questions, the Tribunal
should endeavor to adjust the conflicting interests by some "just solution"
which would allow the continuance of the operation of the Trail Smelter but
under such restrictions and limitations as would, as far as foreseeable, pre-
vent damage in the United States, and as would enable indemnity to be
obtained, if in spite of such restrictions and limitations, damage should occur
in the future in the United States.


In arriving at its decision, the Tribunal has had always to bear in mind the
further fact that in the preamble to the Convention, it is stated that it is
concluded with the recognition of "the desirability and necessity of effecting
a permanent settlement".


The duty imposed upon the Tribunal by the Convention was to "finally
decide" the following questions:


(1) Whether damage caused by the Trail Smelter in the State of Wash-
ington has occurred since the first day of January, 1932, and, if so, what
indemnity should be paid therefor ?


(2) In the event of the answer to the first part of the preceding question
being in the affirmative, whether (he Trail Smelter should be required to
refrain from causing damage in the State of Washington in the future and,
if so. to what extent?


(3) In the light of the answer to the preceding question, what measures
or régime, if any, should be adopted or maintained by the Trail Smelter?


(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the next
two preceding questions ?


The Tribunal met in Washington, in the District of Columbia, on June
21, 22, 1937, for organization, adopition of rules of procedure and hearing
of preliminary statements. From July 1 to July 6, it travelled over and
inspected the area involved in the controversy in the northern part of Stevens
County in the State of Washington and it also inspected the smelter plant
of the Consolidated Mining and Smelting Company of Canada, Limited,
at Trail in British Columbia. It held sessions for the reception and conside-
ration of such evidence, oral and documentary, as was presented by the
Governments or by interested parties, as provided in Article VIII, in Spokane
in the State of Washington, from July 7 to July 29, 1937; in Washington, in
the district of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, in the
Province of Ontario, from August 23 to September 18, 1937; and it heard
arguments of counsel in Ottawa from October 12 to October 19, 1937.


On January 2, 1938, the Agents of the two Governments jointly informed
the Tribunal that they had nothing additional to present. Under the
provisions of Article XI of the Convention, it then became the duty of the
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Tribunal "to report to the Governments its final decisions . . . . within
a period of three months after the conclusion of the proceedings", i.e. on
April 2, 1938.


After long consideration of the voluminous typewritten and printed record
and of the transcript of evidence presented at the hearings, the Tribunal
formally notified the Agents of two the Governments that, inits opinion, unless
the time limit should be extended, the Tribunal would be forced to give a
permanent decision on April 2, 1938, on the basis of data which it considered
inadequate and unsatisfactory. Acting on the recommendation of the
Tribunal and under the provisions of Article XI authorizing such extension,
the two Governments by agreement extended the time for the report of
final decision of the Tribunal to three months from October 1, 1940.


On April 16, 1938, the Tribunal reported its "final decision" on Question
No. 1, as well as its temporary decisions on Questions No. 2 and No. 3, and
provided for a temporary régime thereunder. The decision reported on
April 16, 1938, will be referred to hereinafter as the "previous decision".


Concerning Question No. 1, in the statement presented by the Agent for
the Government of the United States, claims for damages of $1,849,156.16
with interest of 5250,855.01—total $2,100,011.17—were presented, divided
into seven categories, in respect of (a) cleared land and improvements; (b)
of uncleared land and improvements; (c) live stock; (d) property in the town
of Northport; (e) wrong done the United States in violation of sovereignty,
measured by cost of investigation from January 1, 1932, to June 30, 1936;
(f) interest on $350,000 accepted in satisfaction of damage to January 1,
1932, but not paid on that date; (g) business enterprises. The area claimed
to be damaged contained "more than 140,000 acres", including the town of
Northport.


The Tribunal disallowed the claims of the United States with reference
to items (c), (d), (e), (f) and (g) but allowed them, in part, with respect to
the remaining items (a) and (b).


In conclusion (end of Part Two of the previous decision), the Tribunal
answered Question No. 1 as follows:


Damage caused by the Trail Smelter in the State of Washington has
occurred since the first day of January, 1932, and up to October 1, 1937,
and the indemnity to be paid therefor is seventy-eight thousand dollars
($78,000), and is to be complete and final indemnity and compensation
for all damage which occurred between such dates. Interest at the rate
of six per centum per year will be allowed on the above sum of seventy-
eight thousand dollars ($78,000) from the date of the filing of this
report and decision until date of payment. This decision is not subject
to alteration or modification by the Tribunal hereafter. The fact of
existence of damage, if any, occurring after October 1, 1937, and the
indemnity to be paid therefor, if any, the Tribunal will determine in its
final decision


Answering Questions No. 2 and No. 3, the Tribunal decided that, until
a final decision should be made, the Trail Smelter should be subject to a
temporary régime (described more in detail in Part Four of the present
decision) and a trial period was established to a date not later than
October 1, 1940, in order to enable the Tribunal to establish a permanent
régime based on a "more adequate and intensive study", since the Tribunal
felt that the information that had been placed before it did not enable it to
determine at that time with sufficient certainty upon a permanent régime.
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In order to supervise the conduct of the temporary régime and in accord-
ance with Part Four. Clause (1) of the previous decision, the Tribunal
appointed two Technical Consultants, Dr. R. S. Dean and Professor
R. E. Swain. As further provided in said Part Four (Clause 7), the Tribunal
met at Washington, D.C., with these Technical Consultants from April 24,
1939, to May 1, 1939, to consider reports of the latter and determine the
further course to be followed during the trial period (see Part Four of the
present decision).


It had been provided in the previous decision that a final decision on the
outstanding questions would be rendered within three months from the
termination of the trial period therein prescribed, i.e., from October 1, 1940,
unless the trial period was ended sooner. The trial period was not termi-
nated before October 1, 1940. As the Tribunal deemed it necessary after
the intervening period of two and a half years to receive supplementary
statements from the Governments and to hear counsel again before deter-
mining upon a permanent régime, a hearing was set for October 1, 1940.
Owing, however, to disruption of postal communications and other circum-
stances, the supplementary statement of the United States was not transmi tted
to the Dominion of Canada until September 25, 1940, and the public meeting
was, in consequence, postponed.


The Tribunal met at Boston. Massachusetts, on September 26 and 27,
1940, for adoption of additional rules of procedure. It met at Montreal,
P-Q.-5 with its scientific advisers, from December 5 to December 8, 1940,
to consider the Final Report they had rendered in their capacity as Technical
Consultants (see Part Four of this decision). It held ils public meeting and
heard arguments of counsel in Montreal, from December 9 to December 12,
1940.


The period within which the Tribunal shall report its final decisions was
extended by agreement of the two Governments until March 12, 1941.


I.


By way of introduction to the Tribunal's decision, a brief statement, in
general terms, of the topographic and climatic conditions and economic his-
tory of the locality involved in the controversy may be useful.


The Columbia River has its source in the Dominion of Canada. At a
place in British Columbia named Trail, it flows past a smelter located in a
gorge, where zinc and lead are smelted in large quantities. From Trail,
its course is easterly and then it swings in a long curve to the international
boundary line, at which point it is running in a southwesterly direction; and
its course south of the boundary continues in that general direction. The
distance from Trail to the boundary line is about seven miles as the crow
flies or about eleven miles, following the course of the river (and possibly a
slightly shorter distance by following the contour of the valley). At Trail
and continuing down to the boundary and for a considerable distance below
the boundary, mountains rise on either side of the river in slopes of various
angles to heights ranging from 3,000 to 4,500 feet above sea-level, or between
1,500 to 3,000 feet above the river. The wid th of the valley proper is between
one and two miles. On both sides of the river are a series of bench lands
at various heights.


More or less halfway between Trail and the boundary is a place, on the
east side of the river, known as Columbia Gardens ; at the boundary, on the
east side of the river and on the south side of its affluent, the Pend-d'Oreille,


122







1942 U.S.A./CANADA (TRAIL SMELTER ARBITRATION)


are two places respectively known as Waneta and Boundary; the former
is on the Canadian side of the boundary, the latter on the American side ;
four or five miles south of the boundary, and on the west side of the river,
is a farm, named after its owner, Fowler Farm (Section 22, T. 40, R. 40),
and on the east side of the river, another farm, Stroh Farm, about five miles-
south of the boundary.


The town of Northport is located on the east bank of the river, about
nineteen miles from Trail by the river, and about thirteen miles as the crow
flies. It is to be noted that mountains extending more or less in an easterly
and westerly direction rise to the south between Trail and the boundary.


Various creeks are tributary to the river in the region of Northport, as
follows: Deep Creek flowing from southeast to northwest and entering the
river slightly north of Northport; opposite Deep Creek and entering on the
west side of the river and flowing from the northwest, Sheep Creek ; north
of Sheep Creek on the west side, Nigger Creek; south of Sheep Creek on the
west side, Squaw Creek; south of Northport, on the east side, flowing from
the southeast, Onion Creek.


About eight miles south of Northport, following the river, is the town of
Marble; and about seventeen miles, the town of Bossburg. Three miles
south of Bossburg is the town of Evans ; and about nine miles, the town of
Marcus. South of Marcus and about forty-one miles from the boundary
line is the town of Kettle Falls which, in general, may be stated to be the
southern limit of the area as to which evidence was presented. All the
above towns are small in population and in area.


At Marble and to the south, various other creeks enter the river from the
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile
Creek.


Up all the creeks above mentioned, there extend tributary valleys, differ-
ing in size.


While, as stated above, the width of the valley proper of the river is from
one to two miles, the width of the valley measured at an altitude of 3,000
feet above sea-level, is approximately three miles at Trail, two and one-half
miles at Boundary, four miles above Northport, three and one-half miles
at Marble. Near Bossburg and southward, the valley at the same altitude
broadens out considerably.


As to climatic conditions, it may be stated that the region is, in general,
a dry one though not what is termed "arid". The average annual precipita-
tion at Northport from 1923 to 1940 inclusive averaged somewhat above
seventeen inches. It varied from a minimum of 9.60 inches in 1929 to a
maximum of 26.04 inches in 1927. The rainfall in the growing-season
months of April, May and June at Northport, has been in 1938, 2.30 inches;
in 1939, 3.78 inches, and in 1940, 3.24 inches. The average humidity varies
with some regularity from day to day. In June, 1937, atNorthport, jt had an
average maximum of 74% at 5 a.m. and an average minimum of 26% at 5 p.m.


The range of temperature in the different months as it appears from the
records of the years 1934 to 1940 inclusive, at Northport was as follows: in
the months of November, December, January and February, the lowest
temperature was -19° (in January, 1937), and the highest was 60° (in No-
vember, 1934); in the growing-season months of April, May, June and July,
the lowest temperature was 12° (in April, 1936), and the highest was 110°
(in July, 1934) ; in the remaining months of August, September, October and
March, the lowest temperature was 8° (in October, 1935 and March, 1939),
and the highest was 104° (in September, 1938).
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The direction of the surface wind is, in general, from the northeast down
the river valley, but this varies at different times of day and in different sea-
sons. The subject of winds is fun her treated in Part Four of this decision
and, in detail, in the Final Report of the Technical Consultants.


The history of what may be termed the economic development of the area
may be briefly stated as follows: Previous to 1892, there were few settlers in
this area, but homesteading and location of farms received an impetus, par-
ticularly on the east side of the river, at the time when the construction of
the Spokane and Northern Railway was undertaken, which was completed
between the City of Spokane and Northport in 1892, and extended to Nelson
in British Columbia in 1893. In 1892, the town of Northport was founded.
In 1900, the population of this town was 787. It fell in 1910 to 476 but
rose again, in 1920, to 906. In 1930, it had fallen to 391. The population
of the precincts nearest the boundary line, viz., Boundary and Northport
(including Frontier and Nigger Creek Precincts prior to 1931) was 919 in
1900; 913 in 1910; 1,304 in 1920; 648 in 1930 and 651 in 1940. In these
precincts, the area of all land in farms in 1925 was 5,292 acres; in 1930,
8,040 acres; in 1935, 5,666 acres and in 1940, 7,175 acres. The area
in crop-land in 1925 was 798 acres; in 1930, 1,227 acres; in 1935, 963
acres and in 1940, about 900 acres1. In two other precincts east of the river
and south of the boundary, Cummins and Doyle, the population in 1940 was
293, the area in farms was 6,884 acres and the area in crop-land was about
1,738 acres2.


About the year 1896, there was established in Northport a business which
has been termed the "Breen Copper Smelter", operated by the LeRoi Min-
ing and Smelting Company, and later carried on by the Northport Smelting
and Refining Company which was chartered in 1901. This business em-
ployed at times from five hundred 1o seven hundred men, although as com-
pared with a modern smelter like the Trail Smelter, the extent of its opera-
tions was small. The principal value of the ores smelted by it was in copper,
and the ores had a high sulphur content. For some years, the somewhat
primitive method of "heap roasting" was employed which consisted of
roasting the ore in open piles over woodfires, frequently called in mining
parlance, "stink piles". Later, this process was changed. About seventy
tons of sulphur were released per day. This Northport Smelting and
Refining Company intermittently continued operations until 1908. From
1908 until 1915, its smelter lay idle. In March, 1916, operation was resumed
for the purpose of smelting lead ore, and continued until March 5. 1921,
when it ceased business and its plant was dismantled. About 30 tons of
sulphur per day were emitted during this time. There is no doubt that
damage was caused to some extent over a more or less restricted area by the
operation of this smelter plant.


In addition to the smelting business, there have been intermittent mining
operations of lead and zinc in this locality, but they have not been a large
factor in adding to the population.


1 For the Precinct of Boundary, thi; acreage of crop-land, idle or fallow, was
omitted from the reports received by the Tribunal of the 1940 Census figures, the
statement being made that it was '"omitted to avoid disclosure of individual
operations".


2 For the Precinct of Cummins, the acreage of crop failure and of crop-land,
idle or fallow, is only approximately correct, the census figures making similar
omissions and for the same reason.
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The most important industry in the area formerly was the lumber industry.
It had its beginning with the building of the Spokane and Northern Railway.
Several saw mills were constructed and operated, largely for the purpose of
furnishing ties to the railway. In fact, the growing trees—yellow pine,
Douglas fir, larch, and cedar—were the most valuable asset to be transformed
into ready cash. In early days, the area was rather heavily wooded, but
the timber has largely disappeared and the lumber business is now of small
size. On about 57,000 acres on which timber cruises were made in
1927-1928 and in 1936 in the general area, it may be doubtful whether there
is today more than 40,000 thousands of board feet of merchantable timber.


As to agricultural conditions, it may be said that farming is carried on in
the valley and upon the benches and mountain slopes and in the tributary
valleys. The soils are of a light, sandy nature, relatively low in organic
matter, although in the tributary valleys the soil is more loamy and fertile.
In some localities, particularly on the slopes, natural sub-irrigation affords
sufficient moisture; but in other regions irrigation is desirable in order to
produce favorable results. In a report made by Dr. F. C. Wyatt, head of
the Soils Department of the University of Alberta, in 1929, it is stated that
"taken as a unit, the crop range of these soils is wide and embraces the crops
suited to the climate conditions. Under good cultural operations, yields
are good." At the same time, it must be noted that a large portion of this
area is not primarily suited to agriculture. In a report of the United States
Department of Agriculture, in 1913, it is stated that "there is approximately
one-third of the land in the Upper Columbia Basin unsuited for agricultural
purposes, either because it is too stony, too rough, too steep, or a combina-
tion of these factors. To utilize this large proportion of land and to meet
the wood needs of an increasing population, the Upper Columbia Basin
is forced to consider seriously the problem of reforestation and conservation."
Much of the farming land, especially on the benches, is land cleared from
forest growth; most of the farms contain from an eighth to a quarter of a
section (80-160 acres) ; and there are many smaller and some larger farms.


In general, the crops grown on the farms are alfalfa, timothy, clover, grain
cut green for hay, barley, oats, wheat, and a small amount of potatoes. Wild
hay is cut each year to some extent. The crops, in general, are grown for
feed rather than for sale, though there is a certain amount of wheat and
oats sold. Much of the soil is apparently well suited to the predominant
crop of alfalfa, which is usually cut at present twice a year(with a small third
crop on some farms). Much of the present alfalfa has been rooted for a
number of years.


Milch cattle are raised to a certain extent and they are grazed on the wild
grasses on the hills and mountains in the summer months, but the dairying
business depends on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the winter months.


In early days, it was believed that, owing to soil and climatic conditions,
this locality was destined to become a fruit-growing region, and a few
orchards were planted. For several reasons, of which it is claimed that
fumigation is one, orchards have not thrived. In 1909-1910, the Uppei
Columbia Company purchased two large tracts, comprising about ten
thousand acres, with the intention of developing the land for orchard pur-
poses and selling of timber in the meantime, and it established a large orchard
of about 900 acres in the town of Marble. The project, as early 1917, proved
a failure.
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II.


In 1896, a smelter was started under American auspices near the locality
known as Trail, B.C. In 1906, th:: Consolidated Mining and Smelting Com-
pany of Canada, Limited, obtained a charter of incorporation from the
Canadian authorities, and that company acquired the smelter plant at
Trail as it then existed. Since that time, the Canadian company, without
interruption, has operated the Smelter, and from time to time has greatly
added to the plant until it has become one of the best and largest equipped
smelting plants on the American continent. In 1925 and 1927, two stacks
of the plant were erected to 409 feet in height and the Smelter greatly
increased its daily smelting of zinc and lead ores. This increased produc-
tion resulted in more sulphur dioxide fumes and higher concentrations being
emitted into the air. In 1916, about 5,000 tons of sulphur per month were
emitted; in 1924, about 4,700 tons; in 1926, about 9,000 tons—an amount
which rose near to 10,000 tons per month in 1930. In other words, about
300-350 tons of sulphur were being emitted daily in 1930. (It is to be
noted that one ton of sulphur is substantially the equivalent of two tons
of sulphur dioxide or SO2.)


From 1925, at least, to 1937, damage occurred in the State of Washington,
resulting from the sulphur dioxide emitted from the Trail Smelter as stated
in the previous decision.


The subject of fumigations and damage claimed to result from them was
referred by the two Governments on August 7, 1928, to the International
Joint Commission, United States and Canada, under Article IX of the
Convention of January 11, 1909, between the United States and Great
Britain, providing that the high contracting parties might agree that "any
other question or matters of difference arising between them involving the
rights, obligations or interests of either in relation to the other, or to the
inhabitants of the other, along the common frontier between the United
States and the Dominion of Canada shall be referred from time to time to the
International Joint Commission for examination and report. Such reports
shall not be regarded as decisions of the question or matters so submitted
either on the facts or on the law, and shall not, in any way, have the char-
acter of an arbitral award."


The questions referred to the International Joint Commission were five
in number, the first two of which may be noted : first, the extent to which
property in the State of Washington has been damaged by fumes from the
Smelter at Trail B.C.; second, ihe amount of indemnity which would
compensate United States' interests in the State of Washington for past
damages.


The International Joint Commission sat at Northport, at Nelson, B.C.,
and in Washington, D.C., in 1928, 1929 and 1930, and on February 28, 1931,
rendered a unanimous report which need not be considered in detail.


After outlining the plans of the Trail Smelter for extracting sulphur from
the fumes, the report recommended (Part I, Paragraphs (a) and (c)) that
"the company be required to proceed as expeditiously as may be reasonably
possible with the works above referred to and also to erect with due dispatch
such further sulphuric acid units and take such further or other action as
may be necessary, if any, to reduce the amount and concentration of SO2
fumes drifting from its said plant into the United States until it has reduced
the amount by some means to a point where it will do no damage in the
United States".
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The same Part I, Paragraph (g) gave a definition of "damage":


The word "damage", as used in this document shall mean and include
such damage as the Governments of the United States and Canada may
deem appreciable, and for the purposes of paragraphs (a) and (c) hereof,
shall not include occasional damage that may be caused by SO2 fumes
being carried across the international boundary in air pockets or by rea-
son of unusual atmospheric conditions. Provided, however, that any
damage in the State of Washington howsoever caused by said fumes on
or after January 1, 1932, shall be the subject of indemnity by the com-
pany to any interests so damaged. . . .


Paragraph 2 read, in part, as follows:


In view of the anticipated reduction in sulphur fumes discharged from
the smelter at Trail during the present year, as hereinafter referred to,
the Commission therefore has deemed it advisable to determine the
amount of indemnity that will compensate United States interests in
respect to such fumes, up to and including the first day of January,
1932. The Commission finds and determines that all past damages and
all damages up to and including the first day of January next, is the sum
of S350,000. Said sum, however, shall not include any damage occur-
ring after January 1, 1932.


This report failed to secure the acceptance of both Governments. A sum
of S350,000 has, however, been paid by the Dominion of Canada to the
United States.


Two years after the filing of the above report, the United States Govern-
ment, on February 17, 1933, made representations to the Canadian Govern-
ment thai existing conditions were entirely unsatisfactory and that damage
was still occurring and diplomatic negotiations were entered into which re-
sulted in the signing of the present Convention.


The Consolidated Mining and Smelting Company of Canada, Limited, pro-
ceeded after 1930 to make certain changes and additions in its plant, with the
intention and purpose of lessening the sulphur contents of the fumes, and in
an attempt to lessen injurious fumigations, a new system of control over the
emission of fumes during the crop growing season came into operation about
1934. To the three sulphuric acid plants in operation since 1932, two others
have recently been added. The total capacity is now of 600 tons of sulphuric
acid per day, permitting, if these units could run continually at capacity, the
fixing of approximately 200 tons of sulphur per day. In addition, from
1936, units for the production of elemental sulphur have been put into
operation. There are at present three such units with a total capacity of
140 tons of sulphur per day. The capacity of absorption of sulphur dioxide
is now 600 tons of sulphur dioxide per day (300 tons from the zinc plant
gases and 300 tons from the lead plant gases). As a result, the maximum
possible recovery of sulphur dioxide, with all units in full operation has been
brought to a figure which is about equal to the amount of that gas produced
by smelting operations at the plant in 1939. However, the normal shut-
down of operating units for repairs, the power supply, ammonia available,
and the general market situation are factors which influence the amount of
sulphur dioxide treated.


In 1939, 360 tons, and in 1940, 416 tons, of sulphur per day were oxidized
to sulphur dioxide in the metallurgical processes at the plant. Of the above,
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for 1939, 253 tons, and for 1940, 289 tons per day, of the sulphur which was
oxidized to sulphur dioxide was utilized. One hundred and seven tons


NORTHPORT


(FUMIGATIONS IN HOURS AND MINUTES AT THE CONCENTRATIONS NOTED IN


FIRST COLUMN)


1938 April May June July August Sept.


Concentrations p.p.m. h. m. h. m. h. m. h. m. h. m. h. m.
.11-.25 6 0 0 0 0 20 5 50 10 40 28 20
.26-.50 0 50 0 0 0 0 1 40 3 0 6 0
above .50 0 10 0 0 0 0 0 0 0 5 0 20


Maximum p.p.m 66 .08 .15 .33 .61 .51


1939
.11-.25 1 40 10 0 9 20 5 20 5 0 25 0
.26-.50 0 0 0 0 2 0 0 0 2 0 3 40
above .50 0 0 0 0 0 0 0 0 0 0 0 0


Maximum p.p.m 16 .21 .30 .24 .33 .36


1940
.11-.25 16 20 32 40 5 40 9 20 10 0 23 10
.26-.50 2 0 0 0 0 0 0 0 0 0 0 0
above .50 0 0 0 0 0 0 0 0 0 0 0 0


Maximum p.p.m 37 .23 .22 .19 .17 .23


WANETA


(FUMIGATIONS IN HOURS AND MINUTES AT THE CONCENTRATIONS NOTED IN


FIRST COLUMN)


1938 June July August September
Concentrations p.p.m. h. m. h. m. h. m. h. m.


.11-.25 13 0 18 40 20 40 56 30


.26-.50 0 50 1 20 3 20 5 20
above .50 0 20 0 0 5 0 0 20
Maximum p.p.m 52 .30 1.63 .75


1939 April May June July August Sept.


h. m. h, m. h. m. h. m. h. m. h. m.
.11-.25 II 55 10 0 20 20 10 40 13 20 16 50
-26-.50 4 40 5 40 8 20 5 0 6 20 9 20
above .50 0 20 0 0 1 20 0 0 0 40 1 40
Maximum p.p.m 52 .46 .79 .39 .56 .59


1940 June July August September


h. m. h. m. h. m. h. m.
-11-.25 5 20 18 20 27 20 28 0
.26-.50 0 0 6 40 4 40 8 40
above .50 0 0 0 0 0 40 0 0
Maximum p.p.m .15 .49 .64 .42
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and 127 tons of sulphur per day for those two years, respectively, were
emitted as sulphur dioxide to the atmosphere.


The tons of sulphur emitted into the air from the Trail Smelter fell from
about 10,000 tons per month in 1930 to about 7,200 tons in 1931 and 3,400
tons in 1932 as a result both of sulphur dioxide beginning to be absorbed and
of depressed business conditions. As depression receded, this monthly aver-
age rose in 1933 to 4,000 tons, in 1934 to nearly 6,300 tons and in 1935 to
6,800 tons. In 1936, however, it had fallen to 5,600 tons; in 1937, it further
fell to 4,850 tons; in 1938, still further to 4,230 tons to reach 3,250 tons in
1939. It rose again, however, to 3,875 tons in 1940.


During the period since January 1, 1932, automatic recorders for register-
ing the presence of sulphur dioxide in the air, as well as the length of fumiga-
tions and the maximum concentration in parts per million (p.p.m.) and one
hundredth of parts per million, were maintained by the United States on the
east side of the river at Northport from 1932 to 1937; and at Boundary in
1932, 1933, and in parts of 1934 and 1935; at Evans, south of Northport,
from 1932 to 1934 and parts of 1935; and at Marble, in 1932 and 1933 and
part of 1934; and the United States had at various times in 1939 and 1940
a portable recorder at Fowler Farm. The Dominion of Canada maintained
recorders at Stroh Farm from 1932 to 1937 and from January to May 1938,
and at a point opposite Northport on the west side of the River from 1937
to 1940—both of these recordeis being in United States territory; and in
Canadian territory, at Waneta, June to December, 1938, January to March,
1939. and June to December 1940, and at Columbia Gardens from May 1937
to December 1940.


Data compiled from the Northport recorder during the growing seasons,
from April to September, 1938, 1939, and 1940, and from the Waneta
recorder during the growing seasons while it was operated from June to
September 1938 and 1940, and April to September, 1939, show the number
of hours and minutes in each month during which fumes were present at
the various concentrations of .11 to .25, .26 to .50. and above .50.


PART TWO.


The first question under Article III of the Convention is: "(1) Whether
damage caused by the Trail Smelter in the State of Washington has occurred
since the first day of January, 1932, and, if so, what indemnity should be paid
therefor."


This question has been answered by the Tribunal in its previous decision,
as to the period from January 1, 1932 to October 1, 1937, as set forth above.


Concerning this question, three claims are now propounded by the United
States.


I.


The Tribunal is requested to "reconsider its decision with respect to
expenditures incurred by the United States during the period January 1,
1932, to June 30, 1936". It is claimed that "in this respect the United
States is entitled to be indemnified in the sum of $89,655, with interest at
the rate of five per centum per annum from the end of each fiscal year in
which the several amounts were expended to the date of the Tribunal's
final decision".


This claim was dealt with in the previous decision (Part Two, Clause (7))
and was disallowed.
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The indemnity found by the Tribunal to be due for damage which had
occurred since the first day of January, 1932, up to October 1, 1937, i.e.,
$78,000, was paid by the Dominion of Canada to the United States and
received by the latter without reservations. (Record, Vol. 56, p. 6468.)
The decision of the Tribunal in respect of damage up to October 1, 1937,
was thus complied with in conformity with Article XII of the Convention.
If it were not, in itself, final in this respect, the decision would have assumed
a character of finality through this action of the parties.


But this finality was inherent in the decision. Article XI of the Conven-
tion says: "The Tribunal shall report to the Governments its final decisions
. . . . as soon as it has reached its conclusions in respect to the questions. . . ."
and Article XII of the Convention, "The Governments undertake to take
such action as may be necessary in order to ensure due performance of the
obligations undertaken hereunder. in compliance with the decision of the
Tribunal."


There can be no doubt that the Tribunal intended to give a final answer
to Question I for the period up to October 1, 1937. This is made abun-
dantly clear by the passage quoted above, in particular by the words : "This
decision is not subject to alteration or modification by the Tribunal here-
after."


It might be argued that the words "as soon as it reached its conclusions
in respect to the questions" show that the "final decisions" mentioned in
Article XI of the Convention were not to be final until all the questions
should have been answered.


In proceeding as it did the Tribunal did not act exclusively on its own
interpretation of the Convention. It stated to the Governments its inten-
tion of granting damages for the period down to October 1, 1937, whilst
ordering further investigations before establishing a permanent régime. It
is with this understanding that both Governments, by an exchange of letters
between the Minister of the United States at Ottawa and the Secretary of
State of the Dominion of Canada (March 14, 1938, March 22, 1938),
concurred in the extension of time requested.


This interpretation of Article X[ of the Convention, moreover, is not in
contradiction with the intention of the parties as expressed in the Conven-
tion. It was not foreseen at the time that further investigations might be
needed, after the hearings had been ended, as proved to be the case. But
the duty was imposed upon the Tribunal to reach a solution just to all parties
concerned. This result could not have been achieved if the Tribunal had
been forced to give a permanent decision as to a régime on the basis of data
which it and both its scientific advisers considered inadequate and unsatis-
factory. And, on the other hand, it is obvious that equity would not have
been served if the Tribunal, having come to the conclusion that damage had
occurred after January 1, 1937, had withheld its decision granting damages
for more than two and one half years.


The Tribunal will now consider whether its decision concerning
Question No. 1, up to October 1, 1937, constitutes res judicata.


As Dr. James Brown Scott {Hague Court Reports, p. XXI) expressed it:
". . . . in the absence of an agreement of the contending countries excluding
the law of nations, laying down specifically the law to be applied, interna-
tional law is the law of an international tribunal". In deciding in conform-
ity with international law an international tribunal may, and, in fact,
frequently does apply national law ; but an international tribunal will not
depart from the rules of international law in favor of divergent rules of
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national law unless, in refusing to do so, it would undoubtedly go counter
to the expressed intention of the treaties whereupon its powers are based.
This would particularly seem to be the case in matters of procedure. In
this respect attention should be paid to the rules of procedure adopted by
this Tribunal with the concurrence of both Agents on June 22, 1937, wherein
it is said (Aiticle 16) : "With regard to any matter as to which express provi-
sion is not made in these rules, the Tribunal shall proceed as international
law, justice and equity may require." Undoubtedly such provisions could
not prevail against the Convention, but they show, at least, how, in the
common opinion of the Tribunal and of the Agents, Article IV of the
Convention was understood at the time. According to the latter, the
Tribunal shall apply the law and practice followed in dealing with cognate
questions in the United States of America as well as international law and
practice. This text does not bind the Tribunal to apply national law and
practice to the exclusion of international law and practice.


It is further to be noted that the words "the law and practice followed in
the United States" are qualified by "in dealing with cognate questions".
Unless these latter words are disregarded, they mean a limitation of the
reference to national law. What this limitation is, becomes apparent when
one refers to the questions set forth in the previous article. These questions
are questions of damage caused by smelter fumes, of indemnity therefor, of
measures or régime to be adopted or maintained by the Smelter with or
without indemnity or compensation. They may be questions of law or
questions of practice. The practice followed, for instance, in injunctions
dealing with problems of smelter fumes may be followed in so far as the
nature of an arbitral tribunal permits. But general questions of law and
practice, such as the authority of the res judicata and the exceptions thereto,
are not "cognate questions" to those of Article III.


This interpretation is confirmed by the correspondence exchanged
between parties, as far as it is part of the record. On February 22, 1934,
the Canadian Government declared (letter of the Secretary of State for
External Affairs to the Minister of the United States at Ottawa) that it
"would be entirely satisfied to refer the Tribunal to the principles of law
as recognized and applied by the courts of the United States of America in
such matters". Now, the matters referred to in that sentence are deter-
mined by the preceding sentences:


The use of the word "injury" is likely to cause misunderstanding
which should be removed when the actual terms of the issue are settled
for inclusion in the Convention. In order to avoid such misunder-
standing, it would seem to be desirable to use the word "damage" in
place of "injury" and further, either to define the word actually used
by a definition to be incorporated in the Convention or else by reference
to the general principles of the law which are applied by the courts
in the two countries in dealing with cognate matters.


This passage shows that the "cognate questions" parties had in mind in
drafting the Convention were primarily those questions which in cases
between private parties, find their answer in the law of nuisances.


That the sanctity of res judicata attaches to a final decision of an inter-
national tribunal is an essential and settled rule of international law.


If it is true that international relations based on law and justice require
arbitral or judicial adjudication of international disputes, it is equally true
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that such adjudication must, in principle, remain unchallenged, if it is to
be effective to that end.


Numerous and important decisions of arbitral tribunals and of the Perma-
nent Court of International Justice show that this is, in effect, a principle
of international law. It will be sufficient, at this .tage, to refer to some of
the more recent decisions.


In the decisions of an arbitral tribunal constituted under the statute of the
Permanent Court of Arbitration concerning the Pious Funds of California
(October 14, 1902, Hague Court Reports, 1916, p. 3) the question was whether
the claim of the United States on behalf of the Archbishop of San Francisco
and the Bishop of Monterey was governed by the principle of res judicata by
virtue of the arbitral award of Sir Edward Thornton. This question was
answered in the affirmative.


The Fabiani case (French-Venezuelan Claims Commission, Ralston's
Report, Decision of Umpire Plumley, p. 110) is of particular interest for the
present case.


There had been an award by the President of the Swiss Confederation
allowing part of a claim by France on behalf of Fabiani against Venezuela
and disallowing the rest. As the terms of reference to the second arbitral
tribunal were broader than to the first, it was contended by the claimants
•"that of the sums denied allowance by the honorable Arbitrator of Bern
there are certain portions so disposed of by him as to be still in force against
the respondent Government under the general terms of the protocol consti-
tuting this Commission". The first Arbitrator had eliminated all claims
based on alleged arbitrary acts (fait! du prince) of executive authorities as not
being included in the matter submitted to his jurisdiction which he found
limited by treaty to "denial of justice", a concept which he interpreted as
confined to acts and omissions of judicial authorities. It was argued, on
behalf of claimants, that "the doctrine and jurisprudence are for a long
time unanimous upon this incontestable principle that a declaration of
incompetency can never produce the effect of res judicata upon the foundation
of the law". Umpire Plumley rejected these contentions. "In the interest
of peace", a limitation had been imposed upon diplomatic action by a treaty
the meaning whereof had been "finally and conclusively" settled "as applied
to the Fabiani controversy" by the first awaid. The definition of denial
of justice and the determination of the responsibility of the respondent
Government were not questions of jurisdiction. And the Umpire concluded
that -'the compromise arranged between the honorable Governments . . . .
followed by the award of the honorable President of the Swiss Confedera-
tion . . . . were 'acting together' a complete, final and conclusive disposition
of the entire controversy on behalf of Fabiani".


Again in the case of the claim of the Orinoco Steamship Company between
the United States and Venezuela, an arbitral tribunal constituted under the
statute of the Permanent Court of jYrbitration (October 25, 1910, American
Journal of International Law, V, p. 230) emphasized the importance in inter-
national disputes of the principle of res judicata. The first question for the
arbitral tribunal to decide was whei.her the decision previously rendered by
an umpire in this case "in view of all the circumstances and under the prin-
ciples of international law" was "not void, and whether it must be consid-
ered to be so conclusive as to preclude a re-examination of the case on its
merits". As we will presently see, the tribunal held that the decision was
partially void for excess of power. This, however, was rigidly limited and
the principle affirmed as follows: ". . . . it is assuredly in the interest of peace
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and the development of the institution of international arbitration so essen-
tial to the well-being of nations, that, in principle, such a decision be accepted,
respected and carried out by the parties without reservation".


In three successive advisory opinions, regarding the delimitation of the
Polish Czechoslovak frontier (Question ofjaworzina, No. 8, Series B, p. 38),
the delimitation of the Albanian frontier at the Monastery of Saint Naoum
(No. 9, Series B, p. 21, 22), and the Polish Postal service in the Free City of
Danzig (No. 11, Series B. p. 24), the Permanent Court of International
Justice based its appreciation of the legal effects of international decisions of
an arbitral character on the underlying principle of res judicata.


This principle was affirmed in the judgment of the Court on the claim of
Belgium against Greece on behalf of the Société Commerciale de Belgique
(Series A/B, No. 78, p. 174), wherein the Court said: ". . . . since the arbitral
awards to which these submissions relate are, according to the arbitration
clause under which they were made, 'final and without appeal', and since
the Court has received no mandate from the parties in regard to them, it can
neither confirm nor annul them either wholly or in part".


In the well-known case of Frelinghuysen v. Key (110 U.S. 63, 71, 72), the
Supreme Court of the United States, speaking of an award of the United
States Mexican Claims Commission, under the Convention of July 4, 1868,
whereby (Art. V) parties agreed, inter alia, to consider the result of the
proceedings as a "full, perfect, and final settlement of every claim",
said: "As between the United States and Mexico, the awards are final
and conclusive until set aside by agreement between the two Governments
or otherwise."


There is no doubt that in the present case, there is res judicata. The three
traditional elements for identification: parties, object and cause (Permanent
Court of International Justice, Judgment 11, Series A, No. 13, Dissenting
Opinion by M. Anzilotti, p. 23) are the same. (Cf. Permanent Court of
International Justice, Series B, No. 11, p. 30.)


Under the Statute of the Permanent Court of International Justice
whereby (Article 59) "The decision of the Court has no binding force except
between the parties and in respect of that particular case", the Permanent
Court of International Justice, in an interpretative judgment (Judgment
No. 11, Series A, No. 13, pp. 18, 20—Chorzow Case), expressed the opinion
that the force of res judicata was inherent even in what was an incidental
decision on a preliminary point, the ownership of the Oberschlesische Com-
pany. The minority judge, M. Anzilotti, pointed out that "under a gener-
ally accepted rule which is derived from the very conception of res judicata,
decisions on incidental or preliminary questions which have been rendered
with the sole object of adjudicating upon the parties' claims are not binding
in another case" (same decision, p. 26). Later on, in the same case
(Judgment 13, Series A, No. 17, Dissenting Opinion of M. Ehrlich,
pp. 75, 76), M. Ehrlich, the dissenting national judge appointed by Poland,
adopted this statement. But M. Anzilotti (Judgment 11, Series A, No. 13,
Dissenting Opinion, p. 27) did not expressly answer in the negative the
question which he formulated, namely: "Does this general rule also cover
the case of an action for indemnity following upon a declaratory judgment
in which the preliminary question has been decided?" It is true that, when
the case came up again on the question of indemnity (Judgment 13,
Series A, No. 17, pp. 31, 32), the Court seems to have avoided—as
M. Ehrlich pointed out—the assertion that there was res judicata and reserved
the effect of its incidental decision "as regards the right of ownership
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under municipal law". But the Court said: ". . . . it is impossible that the
Oberschlesische's right to the Chorzow factory should be looked upon
differently for the purposes of that judgment (the previous Judgment No. 7
wherein it was decided that the attitude of the Polish Government in
respect of the Oberschlesische was not in conformity with international law)
and in relation to the claim for reparation based on the same judgment",
thus admitting in effect (M. Anzilotti now concurring) that it was bound
by its previous decision.


In the present case, the decision was not preliminary or incidental.
Neither was it a decision on a question of jurisdiction. There is some
authority (Tiedemann v. Poland, Recueil des Decisions des Tribunaux Arbitraux
Mixtes, Tome VII (1928), p. 702), in support of the contention that a deci-
sion upon the question of jurisdiction only, may, under certain circumstances,
be reversed by the same court; and it might be argued, as, in fact, was done
by France in the Fabiani case, ths t a decision merely denying jurisdiction
can never constitute resjudicata as regards the merits of the case at issue. But
assuming the first contention to be correct as the second undoubtedly is,
that would not affect the issue in the present case. Here, as in the Fabiani
case, the decision was not one denying jurisdiction.


The United States does not contend that the previous decision is void for
excess of power, but asks for reconsideration and revision, as far as the costs
of investigation are concerned, on account of a material error of law (Record,
p. 6540).


In the absence of agreement between parties, the first question concerning
a request tending to revision of a decision constituting resjudicata, is: can
such a request ever be granted in international law, unless special powers to
do so have been expressly given to the tribunal?


The Convention for the Pacific Settlement of Disputes signed at The
Hague, October 18, 1907 (Article 83) says: "The parties can reserve in the
compromis the right to demand the revision of the award." In that case
only, does the article apply. But, on the other hand, the Statute of the
Permanent Court of International Justice (Article 61) does not require the
grant of such special powers to the Court.


In the Jaworzina case (Advisory Opinions, Series B, No. 8, p. 37), the
Permanent Court of International Justice expressed the opinion that the
Conference of Ambassadors, which had acted in a quasi-arbitral capacity,
did not retain the power to modify its decision, as it had fulfilled the task
entrusted to it by giving the latter. In the case of Saint Naoum Monastery,
however (Advisory Opinions, Series. B, No. 9, p. 21), the Court seemed less
positive as to the possibility of a revision in the absence of an express reser-
vation to that effect.


Arbitral decisions do not give lo the question an unanimous answer.
Thus, in the United States Mexican Mixed Claims Commission of 1868,
whilst Umpire Lieber, on a motion for rehearing, re-examined the case,
Umpire Thornton, in the Weil, LaAbra, and other cases, refused a rehearing,
inter alia on the ground that the provisions of the Convention in effect
debarred him from rehearing cases which he had already decided (Moore,
International Arbitrations, 1329, 1357). In the single case of Schreck, however,
he granted a request of one of the Agents to reconsider his decision. The
case also of A. A. Green (Moore, International Arbitrations, 1358) was recon-
sidered by the Umpire and that of G. Moore (Moore, International Arbitra-
tions, 1357) by the two Commissioners. In the Lazare case (Haiti v. United
States), the Arbitrator, Mr. Justice Strong, refused a rehearing, "solely for
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the reason", that in his opinion, his "power over the award was at an end"
when it "had passed from his hands and been filed in the State Department".
(Moore, International Arbitrations, 1793.) In the Sabotage cases, before the
American-German Mixed Claims Commission, the Umpire, Mr. Justice
Roberts, granted a rehearing, although there was no express provision in
the agreement empowering the Commission to do so (December 15, 1933,
Documents, p. 1122, American Journal of International Law, 1940, pp. 154, 164).


Whether final, in part, or not, the previous decision did not give final
answers to all the questions. The Tribunal, by that decision, did not become
functus officio. Part of its task was yet before it when the request for revision
was presented. Under those circumstances, the difficulties and uncertain-
ties do not arise that might present themselves where an arbitral tribunal,
having completed its task and finally adjourned, would be requested to
reconsider its decision.


The Tribunal, therefore, decides that, at this stage, at least, the Conven-
tion does not deny it the power to grant a revision. (Cf. D. V. Sandifer,
Evidence before International Tribunals, 1939, p. 299.)


The second question is whether revision should be granted; and this ques-
tion subdivides itself into two separate parts: first, whether the petition for
revision should be entertained, and second, if entertained, whether the
previous decision should be revised in view of the considerations presented
by the United States.


It is the rule under the Hague Convention for the Pacific Settlement of
Disputes (Article 83) that the question whether a revision should be enter-
tained must be dealt with separately. Such is also the rule according to
Article 61 of the Statute of the Permanent Court of International Justice.
It is true that, in the case of the Orinoco Steamship Company, the arbitral
tribunal did not consider separately the question whether the previous
award was void and the question of the merits; but the decision, in that
respect, does not seem to conform to the compromis which clearly separated
the two questions.


In the Sabotage cases and in other cases before the Mixed Claims Com-
mission, United States and Germany, a contrary practice had prevailed.
But when the question of revision came to a head, the Umpire, Mr. Justice
Roberts (decision of December 15, 1933, Documents, p. 1115; American
Journal of International Law, 1940, pp. 157-158), said: "I am convinced as the
matter is now viewed in retrospect that it would have been fairer to both the
parties, definitely to pass in the first instance upon the question of the Com-
mission's power. . . . Orderly procedure would have required that these
issues be decided by the Umpire before the filing of the tendered evidence.
The American Agent has . . . . filed a very large quantity of evidence which
. . . . I have thought it improper to examine." As the position apparently
required further elucidation, a motion was presented to determine "whether
the next hearing shall be merely of a preliminary nature" (Documents,
p. 1159). The Umpire decided that it should, saying: "Germany insists
that the preliminary question be determined separately. I am of opinion
this is her right."


The Tribunal is of opinion that this procedure should be followed.
As said above, the petition is founded upon an alleged error in law. It is


contended by the United States that the Tribunal erred in the interpretation
of the Convention when it decided that the monies expended for the investi-
gation undertaken by the United States Government of the problems created
in the United States by the operation of the Smelter at Trail could not be
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included within the "damage caused by the Trail Smelter" (Article III (1)
of the Convention, Record, p. 6030). Statements by the Tribunal that
the controversy did not involve "any such type of facts as the persons
appointed" in the I'm Alone case "felt to justify them in awarding to Canada
damages for violation of sovereignty" and that in cases where a private
claim was espoused "damages awarded for expenses were awarded, not as
compensation for violation of national sovereignty, but as compensation
for expenses incurred by individual claimants in prosecuting their claims
for wrongful acts by the offending Government" were also challenged,
although petitioner added that possibly these further statements might be
regarded as dicta. (Record, p. 6040.) It was further argued that the
solution adopted by the Tribunal was not a "solution just to all parties
concerned", as required by Article IV of the Convention.


According to the Hague Convention (Article 83), a request tending to the
revision of an award can only be made on the ground of the discovery of
some new fact calculated to exercise a decisive influence upon the award
and which at the time the discussion was closed was unknown to the Tribunal
and to the party demanding the revision.


It is noteworthy that, at the first Hague Conference, the United States
Delegation submitted a proposal whereby every party was entitled to a
second hearing before the same judges within a certain period of time "if
it declares that it can call new witnesses or raise questions of law not raised
or decided at the first hearing". This proposal was, however, considered
as weakening unduly the principle ofresjudicata. The text, as it now stands,
was adopted as a compromise between the American view and the views of
those who, such as de Martens, were opposed to any revision. The Statute
of the Permanent Court of International Justice (Article 61) substantially
coincides with the Hague Convention: "An application for revision of a
judgment can be made only when it is based upon the discovery of some fact
of such a nature as to be a decisive factor, which fact was, when the judgment
was given, unknown to the court and also to the party claiming revision,
always provided that such ignorance was not due to negligence." In
presenting this text, the report of the Advisory Committee of Jurists (Procès-
Verbaux, p. 744) said very aptly: "The right of revision is a very important
right and affects adversely in the matter of res judicata a point which for the
sake of international peace should be considered as finally settled. Justice,
however, has certain legitimate requirements." These requirements were
provided for in the text which enables the court to bring its decision in
harmony with justice in cases where, through no fault of the claimant, essen-
tial facts remained undisclosed or where fraud was subsequently discovered.
No error of law is considered as a possible basis for revision, either by the
Hague Convention or by the Statute of the Permanent Court of Interna-
tional Justice.


The Permanent Court of International Justice left open, in the Saint
Naoum case (Series B, p. 21), the question whether, in the absence of express
provision, an award could be revised "in the event of the existence of an
essential error being proved or of new facts being relied on".


Except for those cases where a second hearing before the same or another
Tribunal was agreed upon between the Governments or their Agents in the
case, there are few cases of awards where rehearing or revision was granted.


In the Green case, quoted above (Moore, International Arbitrations, 1358),
the Umpire granted a rehearing because certain evidence which was before
the Commissioners was not transmitted to him. In the case of George
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Moore, also quoted above (Moore, International Arbitrations, 1357), a new
document was produced. In the latter case, the Commissioners stated that
it was their practice to grant revision where new evidence was such as ought
undoubtedly to produce a change in the minds of the Commission except
where there might be some gross laches or injustice would probably be done
to the defendant Government. In the single case of Schreck, also quoted
above (Moore, International Arbitrations, 1357), Umpire Thornton reconsid-
ered his decision at the request of the Agent of the claimant Government and,
in this case, the revision was granted because he found that he had clearly
committed an error in law. Because a claimant was born in Mexico, he had
taken for granted that he had Mexican nationality. "The Agent of the
United States produced the appropriate law of Mexico, by which it appeared
that the assumption was clearly erroneous."


In the case of the Orinoco S. S. Company where, it will be remembered,
the question before the arbitral tribunal was whether the award in a previous
arbitration was void, the defendant State, Venezuela, argued that the deci-
sion was not void as the compromis was valid, there had been no excess of
power, nor alleged corruption of the judges, nor any "essential error" in
the decision.


There were several claims the rejection of which by the Umpire in the first
arbitration, Mr. Barge, was considered separately. The main claim had
been disallowed on three grounds: the first was the interpretation of a
contract between the Venezuelan Government and a concessionaire; the
second was a so-called Calvo clause and the third was lack of compliance
both with the contract and with Venezuelan law in omitting to notify to
the Venezuelan Government the cession of the contract.


Under the terms of reference, the first arbitrators were to decide "on a
basis of absolute equity without regard to objections of a technical nature or
to the provisions of local legislations". It was clearly apparent from the
circumstances of the case that the second and third grounds were entirely
irreconcilable with these terms. Nevertheless, the second arbitral tribunal
did not upset the findings of Umpire Barge as regards the main claim. The
second award said : .


Whereas the appreciation of the facts of the case and the interpreta-
tion of the documents were within the competence of the Umpire and, as
his decisions, when based on such interpretation, are not subject to
revision by this Tribunal, whose duty it is, not to say if the case has been
well or ill judged, but whether the award must be annulled; that if an
arbitral decision could be disputed on the ground of erroneous apprecia-
tion, appeal and revision, which the Conventions of The Hague of 1899
and 1907 made it their object to avert, would be the general rule.


Other and much smaller claims, however, had been disallowed exclusively
on grounds two and three. Here the decision was considered void for excess
of power.


The Sabotage cases were re-opened on the allegation that the decisions had
been induced by fraud and the decisions were revised when this was proved.
This obviously falls within the limits set up both by the Hague Convention
and by the Statute of the Permanent Court of International Justice. The
following passage of the decision of the Umpire, Mr. Justice Roberts, relied
upon by the petitioner in this case, is therefore in the nature of a dictum :


I think it clear that where the Commission has misinterpreted the
evidence, or made a mistake in calculation, or where its decision does
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not follow its fact findings, or where in any other respect the decision
does not comport with the record as made, or where the decision involves
a material error of law, the Commission not only has power, but is
under the duty, upon a proper showing, to re-open and correct a deci-
sion to accord with the facts and the applicable legal rules.


This statement may be entirely justified by circumstances special to the
Mixed Claims Commission, in particular by the practice followed ab initio
by this Commission, apparently with the concurrence, until the Sabotage
cases reached their last stages, of (he Umpire, the Commissioners and the
Agents, but in so far as it does not refer to the correction of possible errors
arising from a slip or accidental omission, it does not express the opinion
generally prevailing as to the position in international law, stated for instance
in the following passage of a recent decision: ". . . . in order to justify revision
it is not enough that there has taken place an error on a point of law or in the
appreciation of a fact, or in both. It is only lack of knowledge on the part
of the judge and of one of the parties of a material and decisive fact which
may in law give rise to the revision of a judgment" (de Neuflize v. Disconto
Gesellschaft, Recueil des Décisions des Tribunaux Arbitraux Mixtes, t. VII,
1928, 629) >.


A mere error in law is no sufficient ground for a petition tending to revision.
The formula "essential error" originated in a text voted by the Interna-


tional Law Institute in 1876. From its inception, its very authors were
divided as to its meaning. It is thoLight significant that the arbitral tribunal
in the Orinoco case avoided it ; the Permanent Court in the Saint Naoum case
alluded to it. The Government of the Kingdom of the Serbs, Croats and
Slovenes alleged essential error both in law and in fact (Series C, No. 5, II,
p. 57, Pleadings by Mr. Spalaikovitch), but what the Court had in mind in
the passage quoted above (see p. 36 of the present decision), was only a
possible error in fact. The paragraph where this passage appears begins
with the words: "This decision has also been criticized on the ground that
it was based on erroneous information or adopted without regard to certain
essential facts."


The Tribunal is of opinion that che proper criterion lies in a distinction
not between "essential" errors in law and other such errors, but between
"manifest" errors, such as that in the Schreck case or such as would be com-
mitted by a tribunal that would overlook a relevant treaty or base its deci-
sion on an agreement admittedly terminated, and other errors in law. At
least, this is as far as it might be permissible to go on the strength of prece-
dents and practice. The error of in terpretation of the Convention alleged
by the petitioner in revision is not such a "manifest" error. Further criti-
cisms need not be considered. The assumption that they are justified would
not suffice to upset the decision.


For these reasons, the Tribunal is of opinion that the petition must be
denied.


II (a).


The Tribunal is requested to say that damage has occurred in the State of
Washington since October 1, 1937, as a consequence of the emission of sul-
phur dioxide by the smelters of the Consolidated Mining and Smelting


1 This decision refers to the rules of procedure of the Franco-German Mixed
Arbitral Tribunals but these rules themselves are expressive of the opinion
generally prevailing as to the position in international law.
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Company at Trail, B.C., and that an indemnity in the sum of $34,807 should
be paid therefor.


It is alleged that acute damage has been suffered, in 1938-1940, in an
area of approximately 6,000 acres and secondary damage, during the same
period, in an area of approximately 27,000 acres. It is also alleged that
damage has been suffered in the town of Northport, situated in the latter
area. On the basis of investigations made in 1939 and 1940, the area of
acute damage is claimed to extend on the western bank of the Columbia
River to a point approximately due north of the mouth of Deep Creek, the
average width of this area on this bank being about 1^ miles, and on the
eastern bank of the river, to a point somewhat to the south of the northern
limit of Section 20, T. 40, R. 41, the width of this area on that bank varying
from approximately U miles at the border to } mile at its lower end. The
area of secondary damage is claimed to extend on both banks of the river
to about one mile below Northport; it extends laterally, at the boundary,
westward to the western limit of Section 2, T. 40, R. 40, and eastward to
the eastern limit of Section 1, T. 40, R. 41 ; it extends along Cedar Creek
above Section 14, T. 40, R. 41, along Nigger Creek to the middle of Section 9,
T. 40, R. 40, along Little Sheep Creek to the middle of Section 10, T. 40r
R. 39, along Big Sheep Creek to the western limit of Section 15, T. 40, R. 39r
and along Deep Creek, to the southeastern corner of Section 14, T. 39r
R. 40. It is to be noted that the area of damage alleged by the United
States in its original statement of case was about 144.000 acres.


Damage is claimed, as to the area of acute damage, on the basis of $0.8525
per acre, on all lands whether cleared or not cleared and whether used for
crops, timber or other purposes. It is equally claimed, as to the area of
secondary damage, on the basis of $1.0511, on all lands. It is alleged that
damage occurred, in 1932-1937, in the area of acute damage to the extent
of $17,050; in the area of secondary damage, to the extent of $189,200 and
in the town of Northport, to the extent of S8,750. The damage for 1938-
1940 is supposed to be 0.3 of the first amount in the area of acute damage,
and 0.15 of the second and the third amount, respectively, in the area of
secondary damage and in the town of Northport.


The request for an indemnity in the sum of $34,807 is based on the final
paragraph of Part Two of the previous decision, quoted above, where it is
said that the Tribunal would determine in its final decision the fact of the
existence of damage, if any, occurring after October 1, 1937, and the indem-
nity to be paid therefor.


The present report covers the period until October 1, 1940.
The Tribunal has considered not only the pertinent evidence (including


data from the recorders located by the United States and by Canada) intro-
duced at the hearings at Washington, D.C., Spokane and Ottawa in 1937,
but also the following: (a) the Reports of the Technical Consultants
appointed by the Tribunal to superintend the experimental period from
April 16, 1938, to October 1, 1940, as well as their reports of the personal
investigations in the area at various times within that period; (b) the candid
reports of his investigations in the area in 1939 and 1940 by the scientist for
the United States, Mr. Griffin; (c) the monthly sulphur balance sheets of the
operations of the Smelter ; (d) all data from the recorders located at Columbia
Gardens, Waneta, Northport, and Fowler's Farm; (e) the census data and
all other evidence produced before it.


The Tribunal has examined carefully the records of all fumigations speci-
fically alleged by the United States as having caused or been likely to cause
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damage, as well as the records of all other fumigations which may be consid-
ered likely to have caused damage. In connection with each such instance,
it has taken into detailed consideration, with a view of determining the fact
or probability of damage, the length of the fumigation, the intensity of con-
centration, the combination of length and intensity, the frequency of fumi-
gation, the time of day of occurrence, the conditions of humidity or drouth,
the season of the year, the altitude and geographical locations of place
subjected to fumigation, the reports as to personal surveys and investigations
and all other pertinent factors.


As a result, it has come to the conclusion that the United States has failed
to prove that any fumigation between October 1, 1937, and October 1, 1940,
has caused injury to crops, trees or otherwise.


II (b).


The Tribunal is finally requested as to Question I to find with respect to
expenditures incurred by the United States during the period July 1. 1936,
to September 1, 1940, that the United States is entitled to be indemnified
in the sum of $38,657.79 with interest at the rate of five per centum per
annum from the end of each fiscal year in which the several amounts were
expended to the date of the Tribunal's final decision.


So far as claim is made for indemnity for costs of investigations under-
taken between July 1, 1936, and October 1, 1937, it cannot be allowed for the
reasons stated above with reference to costs of investigations from January 1,
1932, to June 30, 1936. The Tribunal, therefore, will now consider the
question of the costs of investigations made since October 1, 1937.


Under Article XIV, the Convention took effect immediately upon
exchange of ratifications. Ratifications were exchanged at Ottawa on
August 3, 1935. Thus, the Convention was in force at the beginning of the
period covered by this claim. Under the Convention (Article XIII) each
Government shall pay the expenses of the presentation and conduct of its
case before the Tribunal. Whatever may have been the nature of the
expenditures previously incurred, the Tribunal finds that monies expended
by the United States in the investigation, preparation and proof of its case
after the Convention providing for arbitral adjudication, including the
aforesaid provision of Article XIII, had been concluded and had entered
into force, were in the nature of expenses of the presentation of the case.
An indemnity cannot be granted without reasonable proof of the existence
of an injury, of its cause and of the damage due to it. The presentation of
a claim for damages includes, by necessary implication, the collection in
the field of the data and the preparation required for their presentation as
evidence in support of the statement of facts provided for in Article V of
the Convention.


It is argued that where injury has been caused and the continuance of this
injury is reasonably feared, investigation is needed and that the cost of this
investigation is as much damageable consequence of the injury as damage to
crops and trees. It is argued that the indemnity provided for in Question
No. 1 necessarily comprises monies spent on such investigation.


There is a fundamental difference between expenditure incurred in mend-
ing the damageable consequences of an injury and monies spent in ascertain-
ing the existence, the cause and the extent of the latter.


These are not part of the damage, any more than other costs involved
in seeking and obtaining a judicial or arbitral remedy, such as the fees of
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counsel, the travelling expenses of witnesses, etc. In effect, it would be quite
impossible to frame a logical distinction between the costs of preparing
expert reports and the cost of preparing the statements and answers provided
for in the procedure. Obviously, the fact that these expenditures may be
incurred by different agencies of the same government does not constitute a
basis for such a logical distinction.


The Convention does not warrant the inclusion of the cost of investigations
under the heading of damage. On the contrary, apart from Article XIII,
both the text of the Convention and the history of its conclusion disprove any
intention of including them therein.


The damage for which indemnity should be paid is the damage caused by
the Trail Smelter in the State of Washington. Investigations in the field
took place there and it happens that experiments were conducted in that
State. But these investigations were conducted by Federal agencies. The
"damage"—assuming ex hypothesi that monies spent on the salaries and
expenditures of the investigators should be so termed—was therefore caused,
not in one State in particular, but in the entire territory of the Union.


The word "damage" is used in several passages of the Convention. It
may not have everywhere the same meaning but different meanings should
not be given to it in different passages without some foundation either in the
text itself or on its history. It first occurs in the preamble where it is said
that "fumes discharged from the Smelter . . . . have been causing damage in
the State of Washington". It then appears in Article I, where it is said that
the 5350,000 to be paid to the United States will be "in payment of all
damage which occurred in the United States.... as a result of the operation
of the Trail Smelter". In Article III itself, the word appears twice. The
Tribunal is asked "whether damage caused by the Trail Smelter in the State
of Washington has occurred" and "whether the Trail Smelter should be
required to refrain from causing damage in the State of Washington in the
future and, if so, to what extent". Article X secures to qualified investiga-
tors access to the properties "upon which damage is claimed to have occurred
or to be occurring". Finally, Article XI deals with "indemnity for damage
. . . . which may occur subsequently to the period of time covered by the
report of the Tribunal".


The underlying trend of thought strongly suggests that, in all these pas-
sages, the word "damage" has the same meaning, although in Article X,
its scope is limited to damage to property by the context.


The preamble states that the damage complained of is damage caused by
fumes in the State of Washington and there is every reason to admit that this,
and this alone, is what is meant by the same word when it is used again in
the text of the Convention.


Although no part of the report of the Joint Commission was formally
adopted by both Governments, there is no doubt that, when the sum of
$350,000 mentioned in Article I was agreed upon, parties had in mind the
indemnity suggested by that Commission. It was, at least, in fact, a partial
acceptance of the latter's suggestions. (See letters of the Minister of the
United States at Ottawa to the Secretary of State for External Affairs of
Canada, of January 30, 1934, and of the latter to the former of February 17,
1934.) There is also no doubt that, in the sum of S350,000 suggested by
the Commission, no costs of investigation were included. This is conclusi-
vely proved by Paragraphs 2 and 3 of the Report of the International Joint
Commission where it is recommended that this sum should be held by the
Treasury of the United States as a trust fund to be distributed to the persons
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"damaged by. . . . fumes" by an appointee of the Governor of the State of
Washington and where it is said that no allowance was included for indem-
nity for damage to the lands of the Government of the United States. If,
with that report before them, parties intended to include costs of investiga-
tions in the word "damage", as used in Article III, they would no doubt
have expressed their intention more precisely.


It was argued in this connection on behalf of the United States that, whilst
the terms of reference to the International Joint Commission spoke of the
"extent to which property in the State of Washington has been damaged",
the terms of reference to the arbitral Tribunal do not contain the same limi-
tation to property. It is, however, to be noted that, whilst no indemnity
was actually claimed for damage to the health of the inhabitants, the
existence of such damage was asserted by interested parties at the time.
(See letter of the Minister of the Lnited States at Ottawa to the Secretary
of State for External Affairs of Canada, of January 30, 1934.) The differ-
ence in the terms of reference may further be accounted for by the circum-
stance that the case was presented to this Tribunal, not as a sum of individual
claims for damage to private properties, espoused by the Government, but
as a single claim for damage to the national territory.


If, under the Convention, the monies spent by the United States on inves-
tigations cannot be looked upon as damage, no indemnity can be claimed
therefor, under the latter, even if such expenses could not properly be
included in the "expenses of the presentation and conduct" of the case. If
there were a gap in the Convention, the claim ought to be disallowed, as it
is unsupported by international practice.


When a State espouses a private claim on behalf of one of its nationals,
expenses which the latter may have incurred in prosecuting or endeavoring
to establish his claim prior to the espousal are sometimes included and, under
appropriate conditions, may legitimately be included in the claim. They
are costs, incidental to damage, incurred by the national in seeking local
remedy or redress, as it is, as a rule, his duty to do, if, on account of injury
suffered abroad, he wants to avail himself of the diplomatic protection of his
State. The Tribunal, however, has not been informed of any case in which
a Government has sought before an international jurisdiction or been
allowed by an international award or judgment indemnity for expenses by
it in preparing the proof for presenting a national claim or private claims
which it had espoused ; and counsel for the United States, on being requested
to cite any precedent for such an adjudication, have stated that they know of
no precedent. Cases cited were instances in which expenses allowed had
been incurred by the injured national, and all except one prior to the presen-
tation of the claim by the Governmentx.


1 Santa Clara Estates Company, British Venezuelan Commission of 1903
(Ralston's Report, pp. 397, 402) ; Orinoco Steamship Company (United States)
v. Venezuela (Ralston's Report, p. 107) ; United States-Venezuelan Arbitration
at The Hague, 1909, p. 249 (Foreign Relations of the United States, 1911,
p. 752) ; Compagnie Générale des Asphaltes de France, British-Venezuelan
Arbitration (Ralston's Report, pp. 331, 340); H. J. Randolph Hemming under
the Special Agreement of August 111, 1910 (Nielsen's Report, pp. 620, 622);
Shufeldt (United States v. Guatemala), Department of State Arbitration Series
No. 3, p. 881; Mather and Glover v. Mexico (Moore, International Arbi-
trations, pp. 3231-3232) ; Patrick H. Cootey v. Mexico (Moore, International
Arbitrations, pp. 2769-2970); The Louisa (Moore, International Arbitrations,
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In the absence of authority established by settled precedents, the Tribunal
is of opinion that, where an arbitral tribunal is requested to award the
expenses of a Government incurred in preparing proof to support its claim,
particularly a claim for damage to the national territory, the intent to enable
the Tribunal to do so should appear, either from the express language of the
instrument which sets up the arbitral tribunal or as a necessary implication
from its provision. Neither such express language nor implication is present
in this case.


It is to be noted from the above, that even if the Tribunal had the power to
re-open the case as to the expenditures by the United States from January 1,
1932, to October 1, 1937, the Tribunal would have reached the same conclu-
sion as to such expenditures and would have been obliged to affirm its deci-
sion made in the Report filed on April 16, 1938.


Since the Tribunal has, in its previous decision, answered Question No. 1
with respect to the period from the first day of January, 1932, to the first day
of October, 1937, it now anwers Question No. 1 with respect to the period
from the first day of October, 1937, to the first day of October, 1940, as
follows :


( 1 ) No damage caused by the Trail Smelter in the State of Washington
has occurred since the first day of October, 1937, and prior to the first day
of October, 1940, and hence no indemnity shall be paid therefor.


PART THREE.


The second question under Article III of the Convention is as follows:
In the event of the answer to the first part of the preceding question


being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the future
and, if so, to what extent?


Damage has occurred since January 1, 1932, as fully set forth in the prev-
ious decision. To that extent, the first part of the preceding question has
thus been answered in the affirmative.


As has been said above, the report of the International Joint Commission
(1 (g)) contained a definition of the word "damage" excluding "occasional
damage that may be caused by SO2 fumes being carried across the interna-
tional boundary in air pockets or by reason of unusual atmospheric condi-
tions", as far, at least, as the duty of the Smelter to reduce the presence of
that gas in the air was concerned.


The correspondence between the two Governments during the interval
between that report and the conclusion of the Convention shows that the
problem thus raised was what parties had primarily in mind in drafting
Question No. 2. Whilst Canada wished for the adoption of the report,
the United States stated that it could not acquiesce in the proposal to limit
consideration of damage to damage as defined in the report (letter of the
Minister of the United States of America at Ottawa to the Secretary of State
for External Affairs of the Dominion of Canada, January 30, 1934). The
view was expressed that "so long as fumigations occur in the State of Wash-


p. 4325) ; Dr. John Baldwin v. Mexico (Moore, International Arbitrations,
pp. 3235-3240); Robert H. May v. Guatemala (Foreign Relations of the
United States, 1900, p. 674); Salvador Commercial Company v. Guatemala
(Foreign Relations of the United States, 1902. pp. 859-873).
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ington with such frequency, duration and intensity as to cause injury", the
conditions afforded "grounds of complaint on the part of the United States,
regardless of the remedial works . . . . and regardless of the effect of those
works" (same letter).


The first problem which arises is whether the question should be answered
on the basis of the law followed in the United States or on the basis of inter-
national law. The Tribunal, however, finds that this problem need not be
solved here as the law followed in the United States in dealing with the
quasi-sovereign rights of the States of the Union, in the matter of air pollu-
tion, whilst more definite, is in conformity with the general rules of inter-
national law.


Particularly in reaching its conclusions as regards this question as well as
the next, the Tribunal has given consideration to the desire of the high
contracting parties "to reach a solution just to all parties concerned".


As Professor Eagleton puts in (Responsibility of States in International Law,
1928, p. 80) : "A State owes at all times a duty to protect other States against
injurious acts by individuals from within its jurisdiction." A great number
of such general pronouncements by leading authorities concerning the duty
of a State to respect other States and their territory have been presented to
the Tribunal. These and many others have been carefully examined.
International decisions, in various matters, from the Alabama case onward,
and also earlier ones, are based on the same general principle, and, indeed,
this principle, as such, has not been questioned by Canada. But the real
difficulty often arises rather when it comes to determine what, pro subjecta
materie, is deemed to constitute an injurious act.


A case concerning, as the present one does, territorial relations, decided
by the Federal Court of Switzerland between the Cantons of Soleure and
Argovia, may serve to illustrate the relativity of the rule. Soleure brought a
suit against her sister State to enjoin use of a shooting establishment which
endangered her territory. The court, in granting the injunction, said:
"This right (sovereignty) excludes.... not only the usurpation and exercise
of sovereign rights (of another State) . . . . but also an actual encroachment
which might prejudice the natural use of the territory and the free movement
of its inhabitants." As a result of the decision, Argovia made plans for the
improvement of the existing installations. These, however, were considered
as insufficient protection by Soleure. The Canton of Argovia then moved
the Federal Court to decree that the shooting be again permitted after com-
pletion of the projected improvements. This motion was granted. "The
demand of the Government of Soleure", said the court, "that all endanger-
ment be absolutely abolished apparently goes too far." The court found
that all risk whatever had not been eliminated, as the region was flat and
absolutely safe shooting ranges were only found in mountain valleys; that
there was a federal duty for the communes to provide facilities for military
target practice and that "no more precautions may be demanded for shooting
ranges near the boundaries of two Cantons than are required for shooting
ranges in the interior of a Canton". (R. O. 26 I, p. 450, 451; R. O. 41,
I, p. 137; see D. Schindler, "The Administration of Justice in the Swiss
Federal Court in Intercantonal Disputes", American Journal of International
Law, Vol. 15 (1921), pp. 172-174.)


No case of air pollution dealt with by an international tribunal has been
brought to the attention of the Tribunal nor does the Tribunal know of any
such case. The nearest analogy is that of water pollution. But, here also,
no decision of an international tribunal has been cited or has been found.
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There are, however, as regards both air pollution and water pollution,
certain decisions of the Supreme Court of the United States which may
legitimately be taken as a guide in this field of international law. for it is
reasonable to follow by analogy, in international cases, precedents estab-
lished by that court in dealing with controversies between States of the
Union or with other controversies concerning the quasi-sovereign rights
of such States, where no contrary rule prevails in international law and no
reason for rejecting such precedents can be adduced from the limitations of
sovereignty inherent in the Constitution of the United States.


In the suit of the State of Missouri v. the State of Illinois (200 U.S.
496, 521) concerning the pollution, within the boundaries of Illinois, of the
Illinois River, an affluent of the Mississippi flowing into the latter where it
forms the boundary between that State and Missouri, an injunction was
refused. "Before this court ought to intervene", said the court, "the case
should be of serious magnitude, clearly and fully proved, and the principle
to be applied should be one which the court is prepared deliberately to
maintain against all considerations on the other side. (See Kansas v. Colo-
rado, 185 U.S. 125.)" The court found that the practice complained of
was general along the shores of the Mississippi River at that time, that it
was followed by Missouri itself and that thus a standard was set up by the
defendant which the claimant was entitled to invoke.


As the claims of public health became more exacting and methods for
removing impurities from the water were perfected, complaints ceased. It
is significant that Missouri sided with Illinois when the other riparians of the
Great Lakes' system sought to enjoin it to desist from diverting the waters
of that system into that of the Illinois and Mississippi for the very purpose of
disposing of the Chicago sewage.


In the more recent suit of the State of New York against the State of
New Jersey (256 U.S. 296, 309), concerning the pollution of New York Bay,
the injunction was also refused for lack of proof, some experts believing that
the plans which were in dispute would result in the presence of "offensive
odors and unsightly deposits", other equally reliable experts testifying that
they were confidently of the opinion that the waters would be sufficiently
purified. The court, referring to Missouri v. Illinois, said: " . . . . the burden
upon the State of New York of sustaining the allegations of its bill is much
greater than that imposed upon a complainant in an ordinary suit between
private parties. Before this court can be moved to exercise its extraordinary
power under the Constitution to control the conduct of one State at the suit of
another, the threatened invasion of rights must be of serious magnitude and
it must be established by clear and convincing evidence."


What the Supreme Court says there of its power under the Constitution
equally applies to the extraordinary power granted this Tribunal under the
Convention. What is true between States of the Union is, at least, equally
true concerning the relations between the United States and the Dominion
of Canada.


In another recent case concerning water pollution (283 U.S. 473), the
complainant was successful. The City of New York was enjoined, at the
request of the State of New Jersey, to desist, within a reasonable time limit,
from the practice of disposing of sewage by dumping it into the sea, a practice
which was injurious to the coastal waters of New Jersey in the vicinity of her
bathing resorts.


In the matter of air pollution itself, the leading decisions are those of the
Supreme Court in the State of Georgia v. Tennessee Copper Company and
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Ducktown Sulphur, Copper and Iron Company, Limited. Although
dealing with a suit against private companies, the decisions were on questions
cognate to those here at issue. Georgia stated that it had in vain sought
relief from the State of Tennessee, on whose territory the smelters were located,
and the court defined the nature of the suit by saying: "This is a suit by a
State for an injury to it in its capacity of quasi-sovereign. In that capacity,
the State has an interest independent of and behind the titles of its citizens,
in all the earth and air within its domain."


On the question whether an injunction should be granted or not, the court
said (206 U.S. 230) :


It (the State) has the last word as to whether its mountains shall be
stripped of their forests and its inhabitants shall breathe pure air. . . .
It is not lightly to be presumed to give up quasi-sovereign rights for pay
and . . . . if that be its choice, it may insist that an infraction of them
shall be stopped. This court has not quite the same freedom to balance
the harm that will be done by an injunction against that of which the
plaintiff complains, that it would have in deciding between two subjects
of a single political power. Without excluding the considerations that
equity always takes into account. . . . it is a fair and reasonable demand
on the part of a sovereign that the air over its territory should not be
polluted on a great scale by sulphurous acid gas, that the forests on its
mountains, be they better or worse, and whatever domestic destruction
they may have suffered, should not be further destroyed or threatened
by the act of persons beyond its control, that the crops and orchards
on its hills should not be endangered from the same source... . Whether
Georgia, by insisting upon this claim, is doing more harm than good to
her own citizens, is for her to determine. The possible disaster to those
outside the State must be accepted as a consequence of her standing
upon her extreme rights.


Later on, however, when the court actually framed an injunction, in the
case of the Ducktown Company (237 U.S. 474, 477) (an agreement on the
basis of an annual compensation was reached with the most important of the
two smelters, the Tennessee Copper Company), they did not go beyond a
decree "adequate to diminish materially the present probability of damage
to its (Georgia's) citizens".


Great progress in the control of fumes has been made by science in the last
few years and this progress should be taken into account.


The Tribunal, therefore, finds that the above decisions, taken as a whole,
constitute an adequate basis for its conclusions, namely, that, under the
principles of international law, as well as of the law of the United States, no
State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the proper-
ties or persons therein, when the case is of serious consequence and the
injury is established by clear and convincing evidence.


The decisions of the Supreme Court of the United States which are the
basis of these conclusions are decisions in equity and a solution inspired by
them, together with the régime hereinafter prescribed, will, in the opinion of
the Tribunal, be "just to all parties concerned", as long, at least, as the pres-
ent conditions in the Columbia River Valley continue to prevail.


Considering the circumstances of the case, the Tribunal holds that the
Dominion of Canada is responsible in international law for the conduct of
the Trail Smelter. Apart from the undertakings in the Convention, it is,
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therefore, the duty of the Government of the Dominion of Canada to see to
it that this conduct should be in conformity with the obligation of the
Dominion under international law as herein determined.


The Tribunal, therefore, answers Question No. 2 as follows: (2) So long as
the present conditions in the Columbia River Valley prevail, the Trail
Smelter shall be required to refrain from causing any damage through
fumes in the State of Washington; the damage herein referred to and its
extent being such as would be recoverable under the decisions of the courts
of the United States in suits between private individuals. The indemnity
for such damage should be fixed in such manner as the Governments, acting
under Article XI of the Convention, should agree upon.


PART FOUR.


The third question under Article III of the Convention is as follows: "In
the light of the answer to the preceding question, what measures or régime,
if any, should be adopted and maintained by the Trail Smelter?"


Answering this question in the light of the preceding one, since the Tri-
bunal has, in its previous decision, found that damage caused by the Trail
Smelter has occurred in the State of Washington since January 1, 1932,
and since the Tribunal is of opinion that damage may occur in the future
unless the operations of the Smelter shall be subject to some control, in order
to avoid damage occurring, the Tribunal now decides that a régime or
measure of control shall be applied to the operations of the Smelter and shall
remain in full force unless and until modified in accordance with the provi-
sions hereinafter set forth in Section 3, Paragraph VI of the present part of
this decision.


SECTION 1.


The Tribunal in its previous decision, deferred the establishment of a per-
manent régime until more adequate knowledge had been obtained concern-
ing the influence of the various factors involved in fumigations resulting from
the operations of the Trail Smelter.


For the purpose of administering an experimental period, to continue to a
date not later than October 1, 1940, during which studies could be made of
the meteorological conditions in the Columbia River Valley, and of the
extension and improvements of the methods for controlling smelter opera-
tions in closer relation to such meteorological conditions, the Tribunal, as
said before, appointed two Technical Consultants, who directed the obser-
vations, experiments and operations through the remainder of the crop-
growing season of 1938, the crop-growing seasons of 1939 and 1940 and the
winter "seasons of 1938-1939 and 1939-1940. The Tribunal appointed
as Technical Consultants the two scientists who had been designated by
the Governments to assist the Tribunal, Dr. R. S. Dean and Professor
R. E. Swain.


The previous decision directed that during the trial period, a consulting
meteorologist, to be appointed with the approval of the Technical Consult-
ants, should be employed by the Trail Smelter. On May 4, 1938,
Dr. J. Patterson was thus appointed. On May 1, 1939, Dr. Patterson
resigned to take up meteorological service in the Canadian Air Force,
and Dr. E. W. Hewson was given leave from the Dominion Meteorological
Service and appointed in his stead.
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The previous decision further (directed the installation, operation and
maintenance of such observation stations, of such equipment at the stacks
and of such sulphur dioxide recorders (the permanent recorders not to
exceed three in number) as the Technical Consultants would deem necessary.


The Technical Consultants were empowered to require regular reports
from the Trail Smelter as to the methods of operation of its plant and the
latter was to conduct its smelting operations in conformity with the direc-
tions of the Technical Consultants and of the Tribunal; these instructions
could and, in fact, were modified from time to time on the result of the data
obtained.


As further provided in the previous decision, the Technical Consultants
regularly reported to the Tribunal which, as said before, met in 1939 to
consult verbally with them about the temporary regime.


The previous decision finally prescribed that the Dominion of Canada
should undertake to provide for the; payment of the expenses resulting from
this temporary régime.


On May 4, 1938, the Tribunal authorized and directed the employment
of Dr. John P. Nielsen, an American citizen, engaged for three years in post-
graduate work at Stanford University, in chemistry and plant physiology, as
an assistant to the Technical Consultants; Dr. Nielsen continued in this
capacity until October 1, 1938.


Through the authority vested in it by the Tribunal, this technical staff
was enabled to study the influence of meteorological conditions on dispersion
of the sulphurous gases emitted from the stacks of the smelter. This involved
the establishment, operation, and maintenance of standard and newly
designed meteorological instruments and of sulphur-dioxide recorders at
carefully chosen localities in the United States and the Dominion of Canada,
and the design and construction of portable instruments of various types for
the observation of conditions at numerous surface locations in the Columbia
River Valley and in the atmosphere over the valley. Observations on height,
velocity, temperature, sulphur dioxide content, and other characteristics of
the gas-carrying air currents, were made with the aid of captive balloons,
pilot balloons and airplane flights. These observations were begun in May,
1938, and after information as to the inter-relation between meteorological
conditions and sulphur-dioxide dislribution had been obtained, the observa-
tions were continued throughout several experimental régimes of smelter
operation during 1939 and 1940.


Periodic examination of crops and timber in the area claimed to be affected
were made at suitable times by members of the technical staff.


The full details of the projects undertaken, the methods of study used, and
the results obtained may be found in the final report entitled Meteorological
Investigations near Trail, B.C., 1938-1940, by Reginald S. Dean and Robert
E. Swain (an elaborate document of 374 pages accompanied by numerous
scientific charts, graphs and photographs, copies of which have been filed
with the two Governments and have been made a part of the record by
the Tribunal).


The Tribunal expresses the hope that the two Governments may see fit
to make this valuable report available to scientists and smelter operators
generally, either by printing or other form of reproduction.
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SECTION 2.


M
The investigations during the experimental period make it clear that in


the carrying out of a regime, automatic recorders should be located and
maintained for the purpose of aiding in control of the emission of fumes at
the Smelter and to provide data for observation of the effect of the controls
on fumigations.


The investigations carried out by the Technical Consultants have con-
firmed the idea that the dissipation of the sulphur dioxide gas emitted from
the Smelter takes place by eddy-current diffusion. The form of the attenua-
tion curve for sulphur dioxide with distance from the Smelter is, therefore,
determined by this mechanism of gas dispersion.


Analysis of the recorder data collected since May, 1938, confirms the
conclusion of the Tribunal stated in its previous decision to the effect that
"the concentration of sulphur dioxide falls off very rapidly from Trail to a
point about 16 miles downstream from the Smelter, or 6 miles from the
boundary line, measured by the general course of the river; and that at
distances beyond this point, the concentration of sulphur-dioxide is lower
and falls off more gradually and less rapidly". The position of the knee in
this attenuation curve is somewhat affected by wind velocity and direction,
and by other factors.


From an examination of the recorded data, it appears that the Columbia
Gardens recorder located 6 miles below the Smelter, is above the knee of the
attenuation curve. The Waneta recorder, 10 miles below the Smelter, is
still in the region of very rapid decrease of sulphur dioxide while the North-
port recorder, 19 miles below the Smelter, is well below the knee of the curve.
There is very little variation in the average ratio of concentrations between
the various recorders. For example, the average ratio for the years
1932 to 1935, between Columbia Gardens and Northport, was 1 to .31,
while the average ratio for the experimental period from May, 1938, to
November, 1940, was 1 to .39. The individual variations from this ratio
are relatively small. The ratio between Columbia Gardens and Waneta
for the period 1932 to 1935 was .6 and that for the period May 1938, to
November 1940, was .75. The individual variations of the ratio between
Columbia Gardens and Waneta are, however, much greater than those
between Columbia Gardens and Northport. It is accordingly found that
the Columbia Gardens recorder and the Northport recorder give as com-
plete a picture of the attenuation of sulphur dioxide with distance as can
be obtained with any reasonable number of recorders.


It may be fairly assumed that the sulphur dioxide concentration at Colum-
bia Gardens will fall off quite rapidly with distance away from the Smelter,
and that a concentration very close to that recorded at Northport will be
reached several miles above Northport. Concentrations recorded at inter-
mediate points are functions of a number of variables other than distance
from the Smelter. It may be generally assumed that the concentration in
the neighborhood of the border will be from .P to .75 of that recorded at
Columbia Gardens. Individual variations, however, are likely to be some-
what greater than this, and in unusual instances concentrations near the
border may be substantially equal to those at Columbia Gardens.


Although as a result of the investigations carried out by the Technical
Consultants, the conclusion might be warranted that the Waneta recorder
could be discontinued, it has, nevertheless, been decided to have it main-
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tained for a limited period of further investigations, particularly as it was
removed from its present location during one winter season of the trial period.
As an alternative to Waneta, a location suggested by the United States,
Gunderson Farm (on the west bank of the river in Section 12, T. 40, R. 40),
was considered. The difficulties inherent in servicing a recorder in that
location, particularly in winter time, would not be compensated, it was
thought, by any appreciable advantages. It was further considered that
Waneta—a location practically identical to that of Boundary which the
United States' sciencists had selected in the past—jutting out as it does
almost into the middle of the Columbia Valley where it swerves to the west,
is one of the best sites that could be chosen for a recorder in that vicinity.
The Tribunal, having gone into the matter with great care, is convinced
that this choice is not adversely affected by the vicinity of the narrow gorge
of the Pend-d'Oreille River.


(*)


The year is divided into two parts, which correspond approximately
with the summer and winter seasons: viz., the growing season which extends
from April 1 through the summer to September 30, and the non-growing sea-
son which extends from October 1 through the winter to April 1. Atmo-
spheric conditions in the Columbia River Valley during the summer vary
widely from those in the winter. During the summer, or growing season, the
air is generally in active movement with little tendency toward extended
periods of calm, and smoke from the Smelter is rapidly dispersed by the
frequent changes in wind direction and velocity and the higher degree of
atmospheric turbulence. During the winter, or non-growing season, calm
conditions may prevail for several days and smoke from the Smelter may be
dispersed only very slowly.


In general, a similar variation in atmospheric stability occurs during the
day. The air through the early morning hours until about nine o'clock is
not subject to very rapid movement, but from around ten o'clock in the
morning until late at night there is usually more wind and turbulence, with
the exception of a quiet spell which often occurs during the late afternoon.


During the growing season, there is furthermore a marked diurnal varia-
tion of wind changes whose maximum frequency occurs at noon for the
general direction from north to south and at seven o'clock in the evening for
the general direction from south to north. This diurnal variation of wind
changes does not occur so frequently during the non-growing season.


During the growing season, the descent of sulphur dioxide to the earth's
surface is more likely to occur at some hours than at others. At about nine
to ten o'clock in the morning, there is usually a very pronounced maximum
of fumigations, and this morning fumigation occurs with such regularity that
it has been the practice of the Smoke Control Office at the Smelter for some
time to cut down the emission of sulphur to the atmosphere during the early
morning hours and to keep it down until from eight to eleven o'clock in the
morning. The amount and duration of the cut are determined after an
analysis of the wind velocity and direction, and of the conditions of turbu-
lence or diffusion of the smoke. This is a fundamental feature of the
program of smoke control, and the main reason for its success is that it
prevents accumulations of sulphur dioxide which tend to descend from higher
elevations when the early morning sun disturbs the thermal balance by heat-
ing the earth's surface. This early morning diurnal fumigation reaches
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all recorders in the valley almost simultaneously, the intensity being usually
highest near the Smelter. The concentration of sulphur dioxide during this
type of fumigation rises as a rule very rapidly to a maximum in a few minutes
and then drops off exponentially, only traces often remaining after two or
three hours. A similar diurnal fumigation, usually of shorter duration, is
occasionally observed in the early evening due to a disturbance of the thermal
balance as the sun sets.


Sulphur dioxide sampling by airplane has indicated that in calm weather
and especially in the early morning hours, the effluent gases hold to a fairly
well-defined pattern in the early stages of their dispersion. The gases rise
about 400 feet above the top of the two high stacks, then level out and spread
horizontally along the main axis of the prevailing wind movement. During
the relatively quiet conditions frequently found in the early morning, an
atmospheric stratum carrying fairly high concentrations of sulphur dioxide
and spreading over a large area may be formed.


With the rising of the sun, the radiational heating of the atmosphere near
the surface may disturb the thermal balance, resulting in the descent of the
sulphur dioxide which had accumulated in the upper layers at approxima-
tely 2,400 feet elevation above mean sea level, and extending either up-
stream or down-stream from the Smelter, depending on wind direction.
This readily explains the simultaneous appearance of sulphur dioxide at
various distances from the Smelter.


During the non-growing season, the non-diurnal type of fumigation
predominates. In this type, the sulphur dioxide leaving the stacks is carried
along the valley in a general drift of air, diffusing more or less uniformly as
it advances. From two to eight hours are usually required for the smoke to
get from Trail to Northport when the drift is down river. Such fumigations
are not recorded simultaneously on the various recorders but the gas is first
noted nearest the Smelter and then in succession at the other recorders. The
concentration at a given recorder often shows very little variation as long as
it lasts, which might be for several days depending entirely upon wind velo-
city and direction.


It is an interesting fact that the agricultural growing season and the non-
growing season coincide almost exactly with the periods in which diurnal and
non-diurnal fumigations respectively, are dominant. The transition from
diurnal to non-diurnal fumigations and vice versa occurs in September and
April. Diurnal fumigations sometimes occur during the non-growing
season but with much less frequency and regularity than during the growing
season, and at a later hour because of the later sunrise in winter. Similarly,
the non-diurnal type sometimes occurs during the growing season. Its
manifestations are then the same as during the winter, the chief difference
being that it rarely lasts as long.


Sulphur dioxide recorders can be used to assist in smoke control during
both the growing and non-growing season. They are more useful in the
latter season, however, because in a non-diurnal fumigation, the gas usually
appears at Columbia Gardens some time before it reaches Northport, and
high concentrations recorded at the former location serve as warnings that
more sulphur dioxide is being emitted than can adequately be dispersed
under the prevailing atmospheric conditions. This information may lead to-
a decrease in the amount of sulphur dioxide emitted from the Smelter in
time to avoid serious consequences. With the diurnal type of fumigations,
on the other hand, high concentrations of sulphur dioxide may descend
from the upper atmosphere to the surface with little or no warning, and the
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only adequate protection againsl this type of fumigation is to prevent
accumulations oflarge amounts of sulphur dioxide, either up or down stream,
at or just before the periods when diurnal fumigations may be expected.


M
Observations over a period of years have indicated that there is little


likelihood of gas being carried across the international boundary if the wind
in the gas-carrying levels, approximately 2,400 feet above mean seal level, is
in a direction not included in the 135° angle opening to the westward starting
with north, and has a velocity sufficient to insure that no serious accumu-
lation of smoke occurs. A recording cup anemometer and an anemovane
suspended 300 feet above the surface, 1,900 feet above mean sea level, from
a cable between the tops of the zinc stack and a neighboring lower stack,
indicate the velocity and direction of the wind reliably except when the
velocity or direction of the wind at this level differs from that in the gas-
carrying level 500 feet or more higher. An attempt has been made to use
the geostrophic wind forecasts made by the Weather Bureau at Vancouver
for predicting the velocity and direction of the wind at these higher levels,
but the results, although promising, have not yet been sufficiently certain
to warrant the use of geostrophic winds as a factor in smoke control. (For
further details, see Report of the Technical Consultants.)


A very significant factor in determining how much sulphur dioxide can
safely be emitted by the Smelter is the rate of eddy current diffusion. When
the rate of diffusion is low, smoke may accumulate in parts of the valley.
Such accumulations frequently occur up-stream from the Smelter when
there is a light up-river breeze.


The main factors governing the rate of diffusion of sulphur dioxide are
the turbulence and lapse rate of the air. Turbulence is used instead of the
more homely term gustiness to express the action of eddy currents in the air
stream. Turbulence, therefore, is expressed in terms of changes in wind
velocity over definite intervals of time, and may be measured by observa-
tions on standard anemometers, as has been done during the early stages of
these meteorological studies. It has been found, however, that different
observers using this method of measurement were not in agreement when the
changes in velocity occurred rapidly and were of great intensity. It was
furthermore found that the sensitivity of standard anemometers was not
sufficient to give the desired precision. A number of modifications have
been made which have led finally to the design and construction of an
instrument called the Bridled Cup Indicator, which is more sensitive than
any of the other instruments used, and is also free from personal error in the
reading of the instrumental record.


There are several limitations to the application of the turbulence criterion.
On a number of occasions, marked fumigations have occurred when the
instrument showed that the turbulence was good or excellent. On every
occasion of that sort which has been studied, pilot balloon observations
revealed that there was a strong down-river wind from the surface of the
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valley floor to about 2,500 feet above mean sea level. At about 4,000 feet,
however, the height to which the valley sides reached, conditions were calm
or very nearly so. Ordinarily, with good turbulence, the sulphur dioxide
would be rapidly diffused upward and rise above the sides of the valley
without difficulty. The non-turbulent condition at 4,000 feet associated
with the calm layer acts effectively as a blanket, preventing the escape of
the gas through the top of the valley. The turbulence in the lower layers
serves then only to distribute the sulphur dioxide more or less uniformly in
the valley. There is no exit through the top, and the gas moves down the
valley with no lateral diffusion, in much the same way as if it were flowing
along in a giant pipe. This type does not occur very frequently, but when
it does, the sulphur dioxide recorder at Columbia Gardens must be used to
prevent the building up of high concentrations in the valley. That is the
type of fumigation which can be controlled most readily by means of such
a recorder.


Another difficulty with the turbulence condition is that, especially during
the daytime in summer, the turbulence recorder may indicate very little
turbulence, but the diffusion may nevertheless be quite satisfactory. That
is because turbulence does not cover all aspects of diffusion and some other
factors, such as the lapse rate, must be taken into account.


Lapse rate, which is the technical term for the change of temperature in
any given unit interval of height, is inter-related with wind velocity and
turbulence, but each may contribute separately in the slow carrying upward
of smoke by means of convection currents. Unfortunately, the measure-
ment of lapse rate and its application in smoke control have not yet been
fully developed. (For further details, see Final Report of the Technical
Consultants.)


(g)


The behavior of the air in the valley is influenced also by other general
meteorological conditions. For example, experience has shown that when
the relative humidity of the air is high, particularly during periods of rain or
snow, caution must be used in emitting sulphur dioxide to the atmosphere.
Again, when the barometer is steady, weather conditions such as wind
direction and velocity, diffusion conditions, etc., are not liable to change.
Similarly, unfavorable conditions are likely to persist until the barometer
changes noticeably. This suggests a generalization which will be found to
hold not only for barometric changes but also for most of the other factors
that have been found to influence sulphur dioxide distribution; that fumi-
gations occur chiefly during the period of disturbance that accompanies
transitional stages in meteorological conditions.


It has been found by the Technical Consultants that meteorological
conditions at the Smelter sometimes prevail under which the instrumental
readings at the level where the instruments now are or may be located do
not fully reflect the degree of turbulence in the atmosphere at the higher
gas-carrying levels. Under those conditions, it is possible that visual obser-
vations by trained observers may sometimes determine the turbulence more
accurately. Where by such visual observations the conclusion shall be
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reached that the turbulence at higher levels is definitely better than at the
level of the instruments, the load can sometimes be safely increased from
the maximum allowable as determined by the instruments under the régime
herein prescribed. Conversely, where by such visual observations the
conclusion shall be reached that the turbulence at higher levels is definitely
worse than at the level of the instruments, it will be the duty of the Smelter
(and to its advantage in lessening risk of injurious fumigation) to reduce the
load from the maximum allowable as determined by the instruments under
the régime herein prescribed.


The Tribunal in the régime has taken into consideration this factor of
visual observations, to a limited extent and in the non-growing season only.
If further experience shall show in the future that more use can be made of
this factor, the clause of the régime providing for a method of its alteration
may be utilized for a future development of this factor provided it shall
appear that it can be done without risk of injury to territory south of the
boundary.


(0


The Tribunal is of opinion that the régime should be given an uninter-
rupted test through at least two growing periods and one non-growing
period. It is equally of opinion that thereafter opportunity should be given
for amendment or suspension of the régime, if conditions should warrant
or require. Should it appear at any time that the expectations of the
Tribunal are not fulfilled, the régime prescribed in Section 3 {injra) can be
amended according to Paragraph VI thereof. This same paragraph may
become operative if scientific advance in the control of fumes should make
it possible and desirable to improve upon the methods of control herein-
after prescribed; and should further progress in the reduction of the sulphur
content of the fumes make the régime, as now prescribed, appear as unduly
burdensome in view of the end defined in the answer to Question No. 2.
this same paragraph can be invoked in order to amend the régime accord-
ingly. Further, under this paragraph, the régime may be suspended if the
elimination of sulphur dioxide from the fumes should reach a stage where
such a step could clearly be taken without undue risks to the United States'
interests.


Since the Tribunal has the power to establish a régime, it must equally
possess the power to provide for alteration, modification or suspension of
such régime. It would clearly not be a "solution just to all parties con-
cerned" if its action in prescribing a régime should be unchangeable and
incapable of being made responsive to future conditions.


U)
The foregoing paragraphs are the result of an extended investigation of


meteorological and other conditions which have been found to be of signifi-
cance in smoke behavior and control in the Trail area. The attempt made
to solve the sulphur dioxide problem presented to the Tribunal has finally
found expression in a régime which is now prescribed as a measure of control.


The investigations made during the past three years on the application
of meteorological observations to the solution of this problem at Trail have
built up a fund of significant and important facts. This is probably the
most thorough study ever made of any area subject to atmospheric pollution
by industrial smoke. Some factors, such as atmospheric turbulence and
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the movement of the upper air currents have been applied for the first time
to the question of smoke control. All factors of possible significance, includ-
ing wind directions and velocity, atmospheric temperatures, lapse rates,
turbulence, geos trophic winds, barometric pressures, sunlight and humidity,
along with atmospheric sulphur dioxide concentrations, have been studied.
As said above, many observations have been made on the movements and
sulphur dioxide concentrations of the air at higher levels by means of pilot
and captive balloons and by airplane, by night and by day. Progress has
been made in breaking up the long winter fumigations and in reducing their
intensity. In carrying finally over to the non-growing season with a few
minor modifications a régime of demonstrated efficiency for the growing
season, there is a sound basis for confidence that the winter fumigations will
be kept under control at a level well below the threshold of possible injury
to vegetation. Likewise, for the growing season a régime has been formu-
lated which should throttle at the source the expected diurnal fumigations
to a point where they will not yield concentrations below the international
boundary sufficient to cause injury to plant life. This is the goal which this
Tribunal has set out to accomplish.


The Tribunal has carefully considered the suggestions made by the United
States for a régime by which a prefixed sum would be due whenever the
concentrations recorded would exceed a certain intensity for a certain
period of time or a certain greater intensity for any twenty minute period.


It has been unable to adopt this suggestion. In its opinion, and in that
of its scientific advisers, such a régime would unduly and unnecessarily
hamper the operations of the Trail Smelter and would not constitute a
"'solution fair to all parties concerned".


SECTION 3.


In order to prevent the occurrence of sulphur dioxide in the atmosphere
in amounts, both as to concentration, duration and frequency, capable of
causing damage in the State of Washington, the operation of the Smelter and
the maximum emission of sulphur dioxide from its stacks shall be regulated
as provided in the following régime.


/. Instruments.


A. The instruments for recording meteorological conditions shall be as
follows :


(a) Wind Direction and Wind Velocity shall be indicated by any of the
standard instruments used for such purposes to provide a continuous
record and shall be observed and transcribed for use of the Smoke
Control Office at least once every hour.


(b) Wind Turbulence shall be measured by the Bridled Cup Turbulence
Indicator. This instrument consists of a light horizontal wheel
around whose periphery are twenty-two equally-spaced curved
surfaces cut from one-eighth inch aluminium sheet and shaped to
the same-sized blades or cups. This wind-sensitive wheel is
attached to an aluminium sleeve rigidly screwed to one end of a
three-eighth inch vertical steel shaft supported by almost frictionless
bearings at the top and bottom of the instrument frame. The shaft
of the wheel is bridled to prevent continuous rotation and is so
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constrained that its angle :>f rotation is directly proportional to the
square of the wind velocity. One complete revolution of the
anemometer shaft corresponds to a wind velocity of 36 miles per
hour and. with eighteen equally spaced contact points on the com-
mutator, one make and one break in the circuit is equivalent to a
change in wind velocity ot two miles per hour, recorded on a stan-
dard anemograph. (For further detail, see the Final Report of the
Technical Consultants, p 209.)


The instruments noted in (a) and (b) above, shall be located at the
present site near the zinc stack of n e Smelter or at some other location not
less favorable for such observations.


(c) Atmospheric temperature and barometric pressure shall be deter-
mined by the standard instruments in use for such meteorological
observations.


B. Sulphur dioxide concentrations shall be determined by the standard
recorders, which provide automatically an accurate and continuous record
of such concentrations.


One recorder shall be located at Columbia Gardens, as at present
installed with arrangements for the automatic transcription of its record to
the Smoke Control Office at the Smelter. A second recorder shall be main-
tained at the present site near Norlhport. A third recorder shall be main-
tained at the present site near Waneta, which recorder may be discontinued
after December 31, 1942.


/ / . Documents.


The sulphur dioxide concentrations indicated by the prescribed recorders
shall be reduced to tabular form and kept on file at the Smelter. The
original instrumental recordings of all meteorological data herein required to
be made shall be preserved by the Smelter.


A summary of Smelter operation covering the daily sulphur balances
shall be compiled monthly and copies sent to the Governments of the United
States and of the Dominion of Canada.


/ / / . Slacks.


Sulphur dioxide shall be discharged into the atmosphere from smelting
operations of the zinc and lead plants at a height no lower than that of the
present stacks.


In case of the cooling of the stack;, by a lengthy shut down, gases contain-
ing sulphur dioxide shall not be emitted until the stacks have been heated to
normal operating temperatures by hot gases free of sulphur dioxide.


IV. .Maximum Permissible Sulphur Emission.


The following two tables and general restrictions give the maximum
hourly permissible emission of sulphur dioxide expressed as tons per hour
of contained sulphur.
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GROWING SEASON


Turbulence
Kail


Turbulence
F.iir


Turbulence
Good


Turbu-
leace


Excellent


(1) (2) (3) (4) (3) (0) (7)
Wind Wind Wind Wuid Wind Wind Wind not
not favorable not favorable nut favorable favorable


favorable favorable favorable and
fa* ol'able


Midnight to 3 a.m. . . 2
3 a.m. to 3 hrs. after


sunrise 0
3 hrs. after sunrise to


3 hrs. before sunset 2
3 hrs. before sunset to


sunset 2
Sunset to midnight . . 3


NON-GROWING SEASON


6


2


6


5


7


G


4


6


5


6


9


4


9


7


9


9


4


9


7


9


11


G


11


9


11


11


6


11


9


11


Turbulence
Bad


(l)
Wind
not !


favorable


Midnight to 3 a.m. . .
3 a.m. to 3 hrs. after


s u n r i s e . . .


3 hrs. after sunrise to
3 hrs. before sunset


3 hrs. before sunset to
sunset . . .


Sunset to midnieht . .


2


0


2


2


3


(2)
Wind


favorable


8


4


8


7


9


Turbulence
Fair


(3)
Wind
not ]


favorable


6


4


G


5


6


(4)
Wind


favorable


11


6


11


9


11


Turbulence
Good


(5)
Wind
not 1


favorable


9


4


9


7


9


(0)
Wind


ravorable


11


6


11


9


11


Turbu-
lence


Excellent


(7)
Wind not
favorable


and
favorable


11


6


11


9


11


General Restrictions and Provisions.


(a) If the Columbia Gardens recorder indicates 0.3 part per million or
more of sulphur dioxide for two consecutive twenty minute periods
during the growing season, and the wind direction is not favorable,
emission shall be reduced by four tons of sulphur per hour or shut
down completely when the turbulence is bad, until the recorder
shows 0.2 part per million or less of sulphur dioxide for three consec-
utive twenty minute periods.


If the Columbia Gardens recorder indicates 0.5 part per million
or more of sulphur dioxide for three consecutive twenty minute
periods during the non-growing season and the wind direction is not
favorable, emission shall be reduced by four tons of sulphur per hour
or shut down completely when the turbulence is bad, until the
recorder shows 0.2 part per million or less of sulphur dioxide for
three consecutive twenty minute periods.
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(b) In case of rain or snow, the emission of sulphur shall be reduced by two
(2) tons per hour. This regulation shall be put into effect imme-
diately when precipitation can be observed from the Smelter and
shall be continued in effect for twenty (20) minutes after such preci-
pitation has ceased.


(c) If the slag retreatment furnace is not in operation the emission of
sulphur shall be reduced by two (2) tons per hour.


(d) If the instrumental reading shows turbulence excellent, good or fair,
but visual observations m.ide by trained observers clearly indicate
that there is poor diffusion, the emission of sulphur shall be reduced
to the figures given in column ( 1 ) if wind is not favorable, or column
(2) if wind is favorable.


(e) When more than one of the restricting conditions provided for in (a),
(b), (c), and (d) occur simultaneously, the highest reduction shall
apply.


(/) If, during the non-growing .season, the instrumental reading shows
turbulence fair and wind not favorable but visual observations by
trained observers clearly indicate that there is excellent diffusion,
the maximum permissible emission of sulphur may be increased to
the figures in column (5). The general restrictions under (a), (b),
(c) and (e), however, shall be applicable.


Whenever the Smelter shall avail itself of the foregoing provisions, the
circumstances shall be fully recorded and copy of such record shall be sent to
the two Governments within one month.


(g) Nothing shall relieve the Smelter from the duty of reducing the maxi-
mum sulphur emission below the amount permissible according to
the tables and the preceding general restrictions and provisions, as
the circumstances may require for the prudent operation of the
plant.


V. Definition of Terms and Conditions


(a) Wind Direction and Velocity—The following directions of wind shall
be considered favorable provided they show a velocity of five miles
per hour or more and have persisted for thirty minutes at the point
of observation, namely north, east, south, southwest, and inter-
mediate directions, that is any direction not included in the one
hundred and thirty-five (135) degree angle opening to the westward
starting with north.


All winds not included in the above definition shall be considered not
favorable.


(b) Turbulence—The following definitions are made of bad, fair, good,
and excellent turbulence. The figures given are in terms of the
Bridled Cup Turbulence Indicator for a period of one half hour:


Bad Turbulence 0-74
Fair Turbulence 75-149
Good Turbulence 150-349
Excellent Turbulence 350 and above


If at any time another instrument should be found to be better adapted to
the measurement of turbulence, and should be accepted for such measure-
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ment by agreement of the two Governments, the scale of this instrument
shall be calibrated by comparison with the Bridled Cup Turbulence
Indicator.
VI. Amendment or Suspension of the Régime.


If at any time after December 31, 1942. either Government shall request
an amendment or suspension of the régime herein prescribed and the other
Government shall decline to agree to such request, there shall be appointed
by each Government, within one month after the making or receipt respec-
tively of such request, a scientist of repute; and the two scientists so appointed
shall constitute a Commission for the purpose of considering and acting
upon such request. If the Commission within three months after appoint-
ment fail to agree upon a decision, they shall appoint jointly a third scientist
who shall be Chairman of the Commission ; and thereupon the opinion of
the majority, or in the absence of any majority opinion, the opinion of the
Chairman shall be decisive; the opinion shall be rendered within one month
after the choice of the Chairman. If the two scientists shall fail to agree
upon a third scientist within the prescribed time, upon the request of either,
he shall be appointed within one month from such failure by the President
of the American Chemical Society, a scientific body having a membership
both in the United States, Canada, Great Britain and other countries.


Any of the periods of time herein prescribed may be extended by agree-
ment between the two Governments.


The Commission of two. or three scientists as the case may be, may take
such action in compliance with or in denial of the request above referred to,
either in whole or in part, as it deems appropriate for the avoidance or
prevention of damage occurring in the State of Washington. The decision
of the Commission shall be final, and the Governments shall take such action
as may be necessary to ensure due conformity with the decision, in accord-
ance with the provisions of Article XII of the Convention.


The compensation of the scientists appointed and their reasonable expen-
ditures shall be paid by the Government which shall have requested a deci-
sion; if both Governments shall have made a request for decision, such
expenses shall be shared equally by both Governments; provided, however,
that if the Commission in response to the request of the United States shall
find that notwithstanding compliance with the régime in force damage has
occurred through fumes in the State of Washington, then the above expenses
shall be paid by the Dominion of Canada.


SECTION 4.


While the Tribunal refrains from making the follow ing suggestion a part of
the régime prescribed, it is strongly of the opinion that it would be to the
clear advantage of the Dominion of Canada, if during the interval between
the date of filing of this Final Report and December 31. 1942. the Dominion
of Canada would continue, at its own expense, the maintenance of experi-
mental and observational work by two scientists similar to that which was
established by the Tribunal under its previous decision, and has been in
operation during the trial period since 1938. It seems probable that a
continuance of investigations until at least December 31. 1942, would provide
additional valuable data both for the purpose of testing the effective opera-
tion of the régime now prescribed and for the purpose of obtaining informa-
tion as to the possibility or necessity of improvements m it.
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The value of this trial period has been acknowledged by each Government.
In the memorandum submitted by the Canadian Agent, under date of
December 28, 1940, while commenting on the expense involved, it is stated
(p. 0):


The Canadian Government is not disposed to question in the least the
value of the trial period of three years or to underestimate the great
benefits that have been derived from the investigations carried on by the
Tribunal through its Technical Consultants.


The Agent for Canada at the hearing on December 11, 1940 (Transcript,
p. 6318) stated:


We have had the benefit of an admirable piece of research in fumiga-
tions conducted by the Technical Consultants, and we have had the
advantage of all of their studies of meteorological conditions. . . .


The Counsel for Canada (Mr. Tilley). in a colloquy with the American
Member of the Tribunal at the hearing on December 12, 1940 (Transcript,
pp. 6493-6494) said:


JUDGE WARREN: We stated very frankly to the Agents that we were
prepared in March (1938) to render a final decision but that we thought
it would be highly unsatisfactory to both parties to do so unless we had
some experimentation.


Mr. TILLEY: There is no doubt about that—quite properly, if I may
say so, with deference.


JUDGE WARREN: We were trying to do this for the benefit of both
parties. We were prepared to answer the questions.


Mr. TILLEY: Nothing could have been more in the interests of the
parties concerned than what you did.


In the memorandum submitted by the United States Agent, under date of
January 7. 1949, while explaining the reasons for the inability of the
United States to offer concrete suggestions in relation to a proposed régime,
other than the régime suggested by the United States, it is stated (p. 11):


It should be understood that the drafting of this Memorandum has
not been undertaken in an attempt to minimize the importance of the
excellent work performed by meteorologists of the Government of
Canada under the direction of the Technical Consultants and their
undoubtedly meritorious contribution. . . .


The Counsel for the United States (Mr. Raftis) at the hearing on Decem-
ber 9, stated (Transcript of Record, p. 6080, p. 6089):


I will say at the outset that I believe the meteorological studies which
we (were?) conducted have been very helpful. They have been
undoubtedly gone into at considerable length with a definite effort to
put the finger on the problem which has been confronting us now for
some fifteen years. . . . As I say, I think these studies have been most
helpful, because up to that time we had more or less only to leave to
conjecture what happened when these gases left the stacks ; we did not
know through any definite experiments what became of this gas problem.
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The scientist employed by the United States, Mr. S. W. Griffin, in his report
submitted November 30, 1940, relating to the Final Report of the Technical
Consultants, stated (p. 3) :


Regarding the investigations of the Canadian meteorologists in work-
ing out the complicated air movements which take place over this
irregular terrain, there can be no doubt of the value of their contribution
in adding much to the knowledge, both of a fundamental and detailed
character, to that which previously existed.


fp. 5) It remains to be determined whether or not the three year
period of experimentation may eventually bring about a permanent
abeyance of harmful sulphur dioxide fumigations, south of the interna-
tional boundary. However this may be, there can be little doubt that
the knowledge gained in some of the researches described in the report is
sufficiently fundamental in character and broad in application that, if
published, the work should be of interest and value to any smelter man-
agement engaged in processes which pollute the air with sulphur dioxide.


PART FIVE.


The fourth question under Article III of the Convention is as follows :
What indemnity or compensation, if any, should be paid on account


of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding Questions?


The Tribunal is of opinion that the prescribed régime will probably remove
the causes of the present controversy and, as said before, will probably result
in preventing any damage of a material nature occurring in the State of
Washington in the future.


But since the desirable and expected result of the régime or measure of
control hereby required to be adopted and maintained by the Smelter may
not occur, and since in its answer to Question No. 2, the Tribunal has
required the Smelter to refrain from causing damage in the State of Wash-
ington in the future, as set forth therein, the Tribunal answers Question No. 4
and decides that on account of decisions rendered by the Tribunal in its
answers to Question No. 2 and Question No. 3 there shall be paid as follows:
(a) if any damage as defined under Question No. 2 shall have occurred since
October 1, 1940, or shall occur in the future, whether through failure on the
part of the Smelter to comply with the regulations herein prescribed or not-
withstanding the maintenance of the régime, an indemnity shall be paid for
such damage but only when and if the two Governments shall make arran-
gements for the disposition of claims for indemnity under the provisions
of Article XI of the Convention; (6) if as a consequence of the decision of the
Tribunal in its answers to Question No. 2 and Question No. 3, the United
States shall find it necessary to maintain in the future an agent or agents
in the area in order to ascertain whether damage shall have occurred in spite
of the régime prescribed herein, the reasonable cost of such investigations
not in excess of $7,500 in any one year shall be paid to the United States as a
compensation, but only if and when the two Governments determine under
Article XI of the Convention that damage has occurred in the year in ques-
tion, due to the operation of the Smelter, and "disposition of claims for
indemnity for damage" has been made by the two Governments; but in no
case shall the aforesaid compensation be payable in excess of the indemnity
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for damage; and further it is understood that such payment is hereby
directed by the Tribunal only as a compensation to be paid on account of
the answers of the Tribunal to Question No. 2 and Question No. 3 (as prov-
ided for in Question No. 4) and not .is any part of indemnity for the damage to
be ascertained and to be determined upon by the two Governments under
Article XI of the Convention.


PART SIX.


Since further investigations in the future may be possible under the provi-
sions of Part Four and of Part Five of this decision, the Tribunal finds it
necessary to include in its report, (he following provision:


Investigators appointed by or on behalf of either Government, whether
jointly or severally, and the members of the Commission provided for in
Paragraph VI of Section 3 of Part Four of this decision, shall be permitted
at all reasonable times to inspect the operations of the Smelter and to enter
upon and inspect any of the properties in the State of Washington which
may be claimed to be affected by fumes. This provision shall also apply to
any localities where instruments are operated under the present régime or
under any amended régime. Wherever under the present régime or any
amended regime, instruments have to be maintained and operated by the
Smelter on the territory of the United States, the Government of the
United States shall undertake to secure for the Government of the Dominion
of Canada the facilities reasonably required to that effect.


The Tribunal expresses the strong hope that any investigations which the
Governments may undertake in the future, in connection with the matters
dealt with in this decision, shall be conducted jointly.


(Signed) JAN HOSTIE.
(Signed) CHARLES WARREN.
(Signed) R. A. E. GREENSHIELDS.


ANNEX.


I. Letter from the Alenibers of the Tribunal to the Secietary of State of the United
States and Secretary of State for External Affairs of Canada, May 6, 1941.


TRAIL SMELTER \RBITRAL TRIBUNAL.
UNITED STATES AND CANADA.


710 MILLS BUILDING,
WASHINGTON, D.C.


SIR: May 6, 1941.


The Trail Smelter Arbitral Tribunal has received from its scientific
advisers in that case, a letter dated April 28. 1941, copy of which is here-
with enclosed. The members of the Tribunal think that it is their duty
in transmitting this letter to both Governments, to declare that the state-
ment contained therein is the correct interpielation of Clause IV, Section 3
of Part Four of the Decision reported on March 11, 1941.


Respectfully yours,


JAN HOSTIE.
CHARLES WARREN.
R. A. E. GREENSHIELDS.
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II . Letter from the Technical Consultants to the Chairman of the Trail Smelter
Arbitral Tribunal, April 26, 1941.


REGINALD S. DEAN.


1529 ARLINGTON DRIVE.
SALT LAKE CITY. UTAH,


April 28. 1941.
DR. JAN F. HOSTIE.


Trail Smelter Arbitral Tribunal,
710 Mills Building.


Washington, D.C.


DEAR DOCTOR HOSTIE:


A critical reading of the text of Part IV. Section 3 (IV) of the decision
of the Tribunal reported on March 11. 1941, reveals a situation which,
after careful consideration, we feel should be brought to your attention.
Under the heading "Maximum Permissible Sulphur Emission" it is stated
that the two tables and the general restrictions which follow give the
maximum hourly permissible emission of sulphur dioxide expressed as
tons per hour of contained sulphur.


If a strict interpretation were placed on this statement as it stands,
it would lead often to a complete shut-down of all operations at the
Smelter. For example, if the turbulence is bad and the wind not favorable,
no sulphur may be emitted. Of course, it was intended that these stipu-
lations were to govern Dwight and Lloyd roasting operations. Small
amounts of sulphur dioxide will necessarily escape from the blast furnace
and other operations in the Smelter, but these have never been specifically
designated in any of the régimes which we have laid down, simply because
they are insignificant in amount. In the orderly administration of this
final régime, all who have been connected with the previous régimes
would not fall within the above stipulation. If, however, the strictest
possible interpretation were insisted upon the results would not only be
disastrous to the Smelter, but clearly outside of the intended scope of
the regime. Tail gases have been recognized all along as a normal part
of the smelting operation.


The situation would be fully clarified if the following changes were
made in the statement on page 74, Section 3 (IV): The following two
tables and general restrictions give the maximum hourly permissible
emission of untreated sulphur dioxide from the roasting plants expres?ed
as tons per hour of contained sulphur.


I regret that such a possible interpretation of the régime was not noted
by us when it was being formulated. It is brought to your attention
now in order to put on record this possible misinterpretation of the régime
as it is now worded.


Yours sincerely.
ROBERT E. SWAIN,


R. S. DEAN,


Technical Consultants.
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DIRECTIVES


DIRECTIVE 2008/99/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL


of 19 November 2008


on the protection of the environment through criminal law


(Text with EEA relevance)


THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 175(1) thereof,


Having regard to the proposal from the Commission,


Having regard to the opinion of the European Economic and
Social Committee (1),


After consulting the Committee of the Regions,


Acting in accordance with the procedure laid down in
Article 251 of the Treaty (2),


Whereas:


(1) According to Article 174(2) of the Treaty, Community
policy on the environment must aim at a high level of
protection.


(2) The Community is concerned at the rise in environmen
tal offences and at their effects, which are increasingly
extending beyond the borders of the States in which the
offences are committed. Such offences pose a threat to
the environment and therefore call for an appropriate
response.


(3) Experience has shown that the existing systems of
penalties have not been sufficient to achieve complete
compliance with the laws for the protection of the en-
vironment. Such compliance can and should be
strengthened by the availability of criminal penalties,
which demonstrate a social disapproval of a qualitatively
different nature compared to administrative penalties or a
compensation mechanism under civil law.


(4) Common rules on criminal offences make it possible to
use effective methods of investigation and assistance
within and between Member States.


(5) In order to achieve effective protection of the environ
ment, there is a particular need for more dissuasive
penalties for environmentally harmful activities, which
typically cause or are likely to cause substantial damage
to the air, including the stratosphere, to soil, water,
animals or plants, including to the conservation of
species.


(6) Failure to comply with a legal duty to act can have the
same effect as active behaviour and should therefore also
be subject to corresponding penalties.


(7) Therefore, such conduct should be considered a criminal
offence throughout the Community when committed
intentionally or with serious negligence.


(8) The legislation listed in the Annexes to this Directive
contains provisions which should be subject to criminal
law measures in order to ensure that the rules on envi
ronmental protection are fully effective.


(9) The obligations under this Directive only relate to the
provisions of the legislation listed in the Annexes to
this Directive which entail an obligation for Member
States, when implementing that legislation, to provide
for prohibitive measures.


(10) This Directive obliges Member States to provide for
criminal penalties in their national legislation in respect
of serious infringements of provisions of Community law
on the protection of the environment. This Directive
creates no obligations regarding the application of such
penalties, or any other available system of law enforce
ment, in individual cases.
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(11) This Directive is without prejudice to other systems of
liability for environmental damage under Community
law or national law.


(12) As this Directive provides for minimum rules, Member
States are free to adopt or maintain more stringent
measures regarding the effective criminal law protection
of the environment. Such measures must be compatible
with the Treaty.


(13) Member States should provide information to the
Commission on the implementation of this Directive,
in order to enable it to evaluate the effect of this
Directive.


(14) Since the objective of this Directive, namely to ensure a
more effective protection of the environment, cannot be
sufficiently achieved by the Member States and can
therefore, by reason of the scale and effects of this
Directive, be better achieved at Community level, the
Community may adopt measures, in accordance with
the principle of subsidiarity as set out in Article 5 of
the Treaty. In accordance with the principle of propor
tionality, as set out in that Article, this Directive does not
go beyond what is necessary in order to achieve that
objective.


(15) Whenever subsequent legislation on environmental
matters is adopted, it should specify where appropriate
that this Directive will apply. Where necessary, Article 3
should be amended.


(16) This Directive respects the fundamental rights and
observes the principles as recognised in particular by
the Charter of Fundamental Rights of the European
Union,


HAVE ADOPTED THIS DIRECTIVE:


Article 1


Subject matter


This Directive establishes measures relating to criminal law in
order to protect the environment more effectively.


Article 2


Definitions


For the purpose of this Directive:


(a) ‘unlawful’ means infringing:


(i) the legislation adopted pursuant to the EC Treaty and
listed in Annex A; or


(ii) with regard to activities covered by the Euratom Treaty,
the legislation adopted pursuant to the Euratom Treaty
and listed in Annex B; or


(iii) a law, an administrative regulation of a Member State
or a decision taken by a competent authority of a
Member State that gives effect to the Community legis
lation referred to in (i) or (ii);


(b) ‘protected wild fauna and flora species’ are:


(i) for the purposes of Article 3(f), those listed in:


— Annex IV to Council Directive 92/43/EEC of 21 May
1992 on the conservation of natural habitats and of
wild fauna and flora (1),


— Annex I to, and referred to in Article 4(2) of,
Council Directive 79/409/EEC of 2 April 1979 on
the conservation of wild birds (2);


(ii) for the purposes of Article 3(g), those listed in Annex A
or B to Council Regulation (EC) No 338/97 of
9 December 1996 on the protection of species of
wild fauna and flora by regulating trade therein (3);


(c) ‘habitat within a protected site’ means any habitat of species
for which an area is classified as a special protection area
pursuant to Article 4(1) or (2) of Directive 79/409/EEC, or
any natural habitat or a habitat of species for which a site is
designated as a special area of conservation pursuant to
Article 4(4) of Directive 92/43/EEC;


(d) ‘legal person’ means any legal entity having such status
under the applicable national law, except for States or
public bodies exercising State authority and for public inter
national organisations.


Article 3


Offences


Member States shall ensure that the following conduct
constitutes a criminal offence, when unlawful and committed
intentionally or with at least serious negligence:


(a) the discharge, emission or introduction of a quantity of
materials or ionising radiation into air, soil or water,
which causes or is likely to cause death or serious injury
to any person or substantial damage to the quality of air,
the quality of soil or the quality of water, or to animals or
plants;
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(b) the collection, transport, recovery or disposal of waste,
including the supervision of such operations and the after-
care of disposal sites, and including action taken as a dealer
or a broker (waste management), which causes or is likely
to cause death or serious injury to any person or substantial
damage to the quality of air, the quality of soil or the
quality of water, or to animals or plants;


(c) the shipment of waste, where this activity falls within the
scope of Article 2(35) of Regulation (EC) No 1013/2006 of
the European Parliament and of the Council of 14 June
2006 on shipments of waste (1) and is undertaken in a
non-negligible quantity, whether executed in a single
shipment or in several shipments which appear to be linked;


(d) the operation of a plant in which a dangerous activity is
carried out or in which dangerous substances or
preparations are stored or used and which, outside the
plant, causes or is likely to cause death or serious injury
to any person or substantial damage to the quality of air,
the quality of soil or the quality of water, or to animals or
plants;


(e) the production, processing, handling, use, holding, storage,
transport, import, export or disposal of nuclear materials or
other hazardous radioactive substances which causes or is
likely to cause death or serious injury to any person or
substantial damage to the quality of air, the quality of soil
or the quality of water, or to animals or plants;


(f) the killing, destruction, possession or taking of specimens of
protected wild fauna or flora species, except for cases where
the conduct concerns a negligible quantity of such
specimens and has a negligible impact on the conservation
status of the species;


(g) trading in specimens of protected wild fauna or flora species
or parts or derivatives thereof, except for cases where the
conduct concerns a negligible quantity of such specimens
and has a negligible impact on the conservation status of
the species;


(h) any conduct which causes the significant deterioration of a
habitat within a protected site;


(i) the production, importation, exportation, placing on the
market or use of ozone-depleting substances.


Article 4


Inciting, aiding and abetting


Member States shall ensure that inciting, aiding and abetting the
intentional conduct referred to in Article 3 is punishable as a
criminal offence.


Article 5


Penalties


Member States shall take the necessary measures to ensure that
the offences referred to in Articles 3 and 4 are punishable by
effective, proportionate and dissuasive criminal penalties.


Article 6


Liability of legal persons


1. Member States shall ensure that legal persons can be held
liable for offences referred to in Articles 3 and 4 where such
offences have been committed for their benefit by any person
who has a leading position within the legal person, acting either
individually or as part of an organ of the legal person, based on:


(a) a power of representation of the legal person;


(b) an authority to take decisions on behalf of the legal person;
or


(c) an authority to exercise control within the legal person.


2. Member States shall also ensure that legal persons can be
held liable where the lack of supervision or control, by a person
referred to in paragraph 1, has made possible the commission
of an offence referred to in Articles 3 and 4 for the benefit of
the legal person by a person under its authority.


3. Liability of legal persons under paragraphs 1 and 2 shall
not exclude criminal proceedings against natural persons who
are perpetrators, inciters or accessories in the offences referred
to in Articles 3 and 4.


Article 7


Penalties for legal persons


Member States shall take the necessary measures to ensure that
legal persons held liable pursuant to Article 6 are punishable by
effective, proportionate and dissuasive penalties.
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Article 8


Transposition


1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive before 26 December 2010.


When Member States adopt these measures, they shall contain a
reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.


2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive and a table indicating the
correlation between those provisions and this Directive.


Article 9


Entry into force


This Directive shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.


Article 10


Addressees


This Directive is addressed to the Member States.


Done at Strasbourg, 19 November 2008.


For the European Parliament
The President


H.-G. PÖTTERING


For the Council
The President
J.-P. JOUYET
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ANNEX A


List of Community legislation adopted pursuant to the EC Treaty, the infringement of which constitutes
unlawful conduct pursuant to Article 2(a)(i) of this Directive


— Council Directive 70/220/EEC of 20 March 1970 on the approximation of the laws of the Member States on
measures to be taken against air pollution by emissions from motor vehicles (1),


— Council Directive 72/306/EEC of 2 August 1972 on the approximation of the laws of the Member States relating to
the measures to be taken against the emission of pollutants from diesel engines for use in vehicles (2),


— Council Directive 75/439/EEC of 16 June 1975 on the disposal of waste oils (3),


— Council Directive 76/160/EEC of 8 December 1975 concerning the quality of bathing water (4),


— Council Directive 76/769/EEC of 27 July 1976 on the approximation of the laws, regulations and administrative
provisions of the Member States relating to restrictions on the marketing and use of certain dangerous substances and
preparations (5),


— Council Directive 77/537/EEC of 28 June 1977 on the approximation of the laws of the Member States relating to
the measures to be taken against the emission of pollutants from diesel engines for use in wheeled agricultural or
forestry tractors (6),


— Council Directive 78/176/EEC of 20 February 1978 on waste from the titanium dioxide industry (7),


— Council Directive 79/117/EEC of 21 December 1978 prohibiting the placing on the market and use of plant
protection products containing certain active substances (8),


— Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds (9),


— Council Directive 82/176/EEC of 22 March 1982 on limit values and quality objectives for mercury discharges by the
chlor-alkali electrolysis industry (10),


— Council Directive 83/513/EEC of 26 September 1983 on limit values and quality objectives for cadmium
discharges (11),


— Council Directive 84/156/EEC of 8 March 1984 on limit values and quality objectives for mercury discharges by
sectors other than the chlor-alkali electrolysis industry (12),


— Council Directive 84/360/EEC of 28 June 1984 on the combating of air pollution from industrial plants (13),


— Council Directive 84/491/EEC of 9 October 1984 on limit values and quality objectives for discharges of hexachlor
ocyclohexane (14),
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— Council Directive 85/203/EEC of 7 March 1985 on air quality standards for nitrogen dioxide (1),


— Council Directive 86/278/EEC of 12 June 1986 on the protection of the environment, and in particular of the soil,
when sewage sludge is used in agriculture (2),


— Council Directive 86/280/EEC of 12 June 1986 on limit values and quality objectives for discharges of certain
dangerous substances included in List I of the Annex to Directive 76/464/EEC (3),


— Council Directive 87/217/EEC of 19 March 1987 on the prevention and reduction of environmental pollution by
asbestos (4),


— Council Directive 90/219/EEC of 23 April 1990 on the contained use of genetically modified micro-organisms (5),


— Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment (6),


— Council Directive 91/414/EEC of 15 July 1991 concerning the placing of plant protection products on the market (7),


— Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against pollution caused by
nitrates from agricultural sources (8),


— Council Directive 91/689/EEC of 12 December 1991 on hazardous waste (9),


— Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora (10),


— Council Directive 92/112/EEC of 15 December 1992 on procedures for harmonising the programmes for the
reduction and eventual elimination of pollution caused by waste from the titanium dioxide industry (11),


— Directive 94/25/EC of the European Parliament and of the Council of 16 June 1994 on the approximation of the
laws, regulations and administrative provisions of the Member States relating to recreational craft: the provisions
amended by Directive 2003/44/EC (12),


— European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste (13),


— European Parliament and Council Directive 94/63/EC of 20 December 1994 on the control of volatile organic
compound (VOC) emissions resulting from the storage of petrol and its distribution from terminals to service
stations (14),


— Council Directive 96/49/EC of 23 July 1996 on the approximation of the laws of the Member States with regard to
the transport of dangerous goods by rail (15),
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— Council Directive 96/59/EC of 16 September 1996 on the disposal of polychlorinated biphenyls and polychlorinated
terphenyls (PCB/PCT) (1),


— Council Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and management (2),


— Council Directive 96/82/EC of 9 December 1996 on the control of major-accident hazards involving dangerous
substances (3),


— Directive 97/68/EC of the European Parliament and of the Council of 16 December 1997 on the approximation of
the laws of the Member States relating to measures against the emission of gaseous and particulate pollutants from
internal combustion engines to be installed in non-road mobile machinery (4),


— Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by
regulating trade therein (5),


— Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the placing of
biocidal products on the market (6),


— Directive 98/70/EC of the European Parliament and of the Council of 13 October 1998 relating to the quality of
petrol and diesel fuels (7),


— Council Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption (8),


— Council Directive 1999/13/EC of 11 March 1999 on the limitation of emissions of volatile organic compounds due
to the use of organic solvents in certain activities and installations (9),


— Council Directive 1999/30/EC of 22 April 1999 relating to limit values for sulphur dioxide, nitrogen dioxide and
oxides of nitrogen, particulate matter and lead in ambient air (10),


— Council Directive 1999/31/EC of 26 April 1999 on the landfill of waste (11),


— Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of certain liquid
fuels (12),


— Directive 2000/53/EC of the European Parliament and of the Council of 18 September 2000 on end of life
vehicles (13),


— Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework
for Community action in the field of water policy (14),


— Directive 2000/69/EC of the European Parliament and of the Council of 16 November 2000 relating to limit values
for benzene and carbon monoxide in ambient air (15),
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— Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the incineration of
waste (1),


— Regulation (EC) No 2037/2000 of the European Parliament and of the Council of 29 June 2000 on substances that
deplete the ozone layer (2),


— Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the deliberate release into
the environment of genetically modified organisms (3),


— Directive 2001/80/EC of the European Parliament and of the Council of 23 October 2001 on the limitation of
emissions of certain pollutants into the air from large combustion plants (4),


— Directive 2002/3/EC of the European Parliament and of the Council of 12 February 2002 relating to ozone in
ambient air (5),


— Directive 2002/95/EC of the European Parliament and of the Council of 27 January 2003 on the restriction of the use
of certain hazardous substances in electrical and electronic equipment (6),


— Directive 2002/96/EC of the European Parliament and of the Council of 27 January 2003 on waste electrical and
electronic equipment (WEEE) (7),


— Directive 2004/107/EC of the European Parliament and of the Council of 15 December 2004 relating to arsenic,
cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air (8),


— Regulation (EC) No 648/2004 of the European Parliament and of the Council of 31 March 2004 on detergents (9),


— Regulation (EC) No 850/2004 of the European Parliament and of the Council of 29 April 2004 on persistent organic
pollutants (10),


— Directive 2005/55/EC of the European Parliament and of the Council of 28 September 2005 on the approximation of
the laws of the Member States relating to the measures to be taken against the emission of gaseous and particulate
pollutants from compression-ignition engines for use in vehicles, and the emission of gaseous pollutants from
positive-ignition engines fuelled with natural gas or liquefied petroleum gas for use in vehicles (11),


— Commission Directive 2005/78/EC of 14 November 2005 implementing Directive 2005/55/EC of the European
Parliament and of the Council on the approximation of the laws of the Member States relating to the measures to
be taken against the emission of gaseous and particulate pollutants from compression-ignition engines for use in
vehicles, and the emission of gaseous pollutants from positive ignition engines fuelled with natural gas or liquefied
petroleum gas for use in vehicles and amending Annexes I, II, III, IV and VI thereto (12),


— Directive 2006/7/EC of the European Parliament and of the Council of 15 February 2006 concerning the
management of bathing water quality (13),


— Directive 2006/11/EC of the European Parliament and of the Council of 15 February 2006 on pollution caused by
certain dangerous substances discharged into the aquatic environment of the Community (14),


— Directive 2006/12/EC of the European Parliament and of the Council of 5 April 2006 on waste (15),
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— Directive 2006/21/EC of the European Parliament and of the Council of 15 March 2006 on the management of waste
from extractive industries (1),


— Directive 2006/40/EC of the European Parliament and of the Council of 17 May 2006 relating to emissions from air
conditioning systems in motor vehicles (2),


— Directive 2006/44/EC of the European Parliament and of the Council of 6 September 2006 on the quality of fresh
waters needing protection or improvement in order to support fish life (3),


— Directive 2006/66/EC of the European Parliament and of the Council of 6 September 2006 on batteries and
accumulators and waste batteries and accumulators (4),


— Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the protection of
groundwater against pollution and deterioration (5),


— Regulation (EC) No 842/2006 of the European Parliament and of the Council of 17 May 2006 on certain fluorinated
greenhouse gases (6),


— Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006 on shipments of
waste (7),


— Regulation (EC) No 715/2007 of the European Parliament and of the Council of 20 June 2007 on type approval of
motor vehicles with respect to emissions from light passenger and commercial vehicles (Euro 5 and Euro 6) and on
access to vehicle repair and maintenance information (8),


— Commission Regulation (EC) No 1418/2007 of 29 November 2007 concerning the export for recovery of certain
waste listed in Annex III or IIIA to Regulation (EC) No 1013/2006 of the European Parliament and of the Council to
certain countries to which the OECD Decision on the control of transboundary movements of wastes does not
apply (9),


— Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated
pollution prevention and control (10).
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ANNEX B


List of Community Legislation adopted pursuant to the Euratom Treaty, the infringement of which constitutes
unlawful conduct pursuant to Article 2(a)(ii) of this Directive


— Council Directive 96/29/Euratom of 13 May 1996 laying down basic safety standards for the protection of the health
of workers and the general public against the dangers arising from ionising radiation (1);


— Council Directive 2003/122/Euratom of 22 December 2003 on the control of high-activity sealed radioactive sources
and orphan sources (2);


— Council Directive 2006/117/Euratom of 20 November 2006 on the supervision and control of shipments of radio
active waste and spent fuel (3).
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LAKE LANOUX ARBITRATION (FRANCE v. SPAIN) 
 


(1957) 12 R.I.A.A. 281; 24 I.L.R. 101 
 


Arbitral Tribunal.1  November 16, 1957. 
 


(Petrén, President; Bolla,  De Luna, Reuter, De Visscher). 
 
THE FACTS. —This arbitration concerned the use of the waters of Lake Lanoux, in the 
Pyrenees. Briefly, the French Government proposed to carry out certain works for the 
utilization of the waters of the lake and the Spanish Government feared that these 
works would adversely affect Spanish rights and interests, contrary to the Treaty of 
Bayonne of May 26, 1866, between France and Spain and the Additional Act of the 
same date. In any event, it was claimed that, under the Treaty, such works could not be 
undertaken without the previous agreement of both parties. 


Lake Lanoux lies on the southern slopes of the Pyrenees, on French territory. It 
is fed by streams which have their source in French territory2 and which run entirely 
through French territory only. Its waters emerge only by the Font-Vive stream, which 
forms one of the headwaters of the River Carol. That river, after flowing approximately 
25 kilometer’s from Lake Lanoux through French territory, crosses the Spanish frontier 
at Puigcerda and continues to flow through Spain for about 6 kilometers before joining 
the river Segre, which ultimately flows into the Ebro. Before entering Spanish territory, 
the waters of the Carol feed the Canal of Puigcerda which is the private property of that 
town. 


The Franco-Spanish frontier was fixed by three successive treaties signed at 
Bayonne on December 1, 1856, April 14, 1862, and May 26, 1866, respectively. The 
last of these treaties delimits the frontier from the Valley of Andorra to the 
Mediterranean Sea. The Treaty of Bayonne of 1866 contains, inter alia, the following 
provisions: 


 


" His Majesty the Emperor of the French, and Her Majesty the Queen of Spain, wishing to fix in a 
definitive manner the Frontier common to both States, as well as the Rights, Usages, and 
Privileges belonging to the Populations bordering the two States between the Department of the 
Pyrénées-Orientales and the Province of Girone from the Val d'Andorre to the Mediterranean, in 
order to complete from one sea to the other the work so happily begun, and followed out in the 
Treaties of Bayonne of the 2nd December, 1856, and 14th April, 1862, and at the same time and 
for ever to strengthen order and good relations between Frenchmen and Spaniards in that 
eastern part of the Pyrenees, in the same manner as on the remainder of the Frontier, from the 
Mouth of the Bidassoa to the Val d'Andorre, have considered it necessary to insert in a third and 
last Special Treaty, in continuation of the two above mentioned, the stipulations which they have 
considered it best to attain that object, and have appointed as their Plenipotentiaries to that effect 
. . .''3 
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The three Treaties of Bayonne were completed by an Additional Act of May 26, 1866, in 
which, inter alia, the following provisions appear: 
 


" The Undersigned, Plenipotentiaries of France and Spain for the International Delimitation of the 
Pyrenees, duly authorized by their respective Sovereigns, to unite under one Act the Regulations 
applicable over the whole Frontier in either Country, and relative to the preservation of the 
Boundary Marks, to Cattle and Pasturage, to Properties divided by the Frontier, and the 
enjoyment of the Waters common to both, Regulations which, on account of their general 
character, claim a special place, which they could not find in the Treaties of Bayonne of the 2nd 
December, 1856, and the 14th April, 1862, nor in that of this day's date, have agreed upon the 
following articles: —. . . 4 


 
“Control and Enjoyment of Waters of Common User between the Two Countries" 


 


"Article 8: All standing and flowing waters, whether they are in the private or public 
domain, are subject to the sovereignty of the State in which they are located, and therefore to that 
State's legislation, except for the modifications agreed upon between the two Governments. 


"Flowing waters change jurisdiction at the moment when they pass from one country to 
the other, and when the watercourses constitute a boundary, each State exercises its jurisdiction 
up to the middle of the flow. 


"Article 9: For watercourses which flow from one Country to the other, or which constitute 
a boundary, each Government recognizes, subject to the exercise of a right of verification when 
appropriate, the legality of irrigations, of works and of enjoyment for domestic use currently 
existing in the other State, by virtue of concession, title or prescription, with the reservation that 
only that volume of water necessary to satisfy actual needs will be used, that abuses must be 
eliminated, and that this recognition will in no way injure the respective rights of the Governments 
to authorize works of public utility, on condition that proper compensation is paid. 


"Article 10: If, after haring satisfied the actual needs of users recognized on each side 
respectively as regular, there remains at low tide water available where the frontier is crossed, 
such water will be shared in advance between the two countries, in proportion to the areas of the 
irrigable lands belonging to the immediate respective riparian owners, minus land already 
irrigated. 


"Article 11: When in one of the two States it is proposed to construct works or to grant 
new concessions which might change the course or the volume of a watercourse of which the 
lower or opposite part is being used by the riparian owners of the other country, prior notice will 
be given to the highest administrative authority of the Department or of the Province to which 
such riparian owners are subject by the corresponding authority in the jurisdiction where such 
schemes are proposed, so that, if they might threaten the rights of the riparian owners of the 
adjoining Sovereignty, a claim may be lodged in due time with the competent authorities, and 
thus the interests that may be involved on both sides will be safeguarded. If the work and 
concessions are to take place in a Commune contiguous to the border, the engineers of the other 
Country will have the option, upon proper notice given to them reasonably in advance, of 
agreeing to inspect the site with those in charge of it. 


 "Article 12: The downstream lands are obliged to receive from the higher lands of the 
neighbouring country the waters which flow naturally therefrom together with what they carry 
without the hand of man having contributed thereto. There may be constructed neither a dam, nor 
any obstacle capable of harming the upper riparian owners, to whom it is likewise forbidden to do 
anything which might increase the burdens attached to the servitude of the downstream lands. 
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 "Article 13: When watercourses form the frontier, any riparian owner may, on obtaining 
any authorization necessary under the law of his Country, make on his bank plantations and 
construct works of repair and of defence, provided that they do not produce any alteration of the 
flow of water which would harm his neighbors and that they do not encroach on the bed, that is, 
the land covered by water at ordinary levels. 


 "As regards the river Raour, which forms the frontier between the territories of Bourg-
Madame and Puigcerda, and which, owing to special circumstances, has not any well-defined 
boundaries, the demarcation of a zone where it shall be forbidden to make plantations or 
construct works will be proceeded with, taking as a basis what was agreed between the two 
Governments in 1750 and renewed in 1820, but with the right to introduce modifications, if it can 
be done without injury to the river system or to adjoining lands, so that, on the execution of the 
present Additional Act, as little damage as possible is caused to the riparian owners when 
clearing the bed, which is to be delimited, of the obstacles which they have placed there. 


 "Article 14: If, by falls of earth from the banks, by objects carried down or deposited, or 
from other natural causes, some deterioration or blockage in the flow of water should result, to 
the detriment of the riparian owners of the other Country, the individuals affected may apply to the 
competent jurisdiction for [an order] that repairs and clearance be carried out by whoever may be 
concerned. 


 "Article 15: When, apart from disputes within the jurisdiction of the ordinary courts, there 
shall arise between riparian owners of different nationality difficulties or subjects of complaint 
regarding the use of water, the persons concerned shall each apply to their respective authorities, 
so that '-he latter] shall agree between themselves to resolve the dispute, if it is within their 
jurisdiction, and in case of lack of jurisdiction or failure to agree, as also in a case where the 
persons concerned will not accept the decision given, then recourse shall be had to the higher 
administrative authority of the Department and the Province. 


 "Article 16:  The highest administrative authorities of the bordering Departments and 
Provinces will act in concert in the exercise of their right to make regulations for the general 
interest and to interpret or modify their regulations whenever the respective interests are at stake, 
and in case they cannot reach agreement, the dispute shall be submitted to the two 
Governments. 


 "Article17: The Prefects and the Civil Governors on both sides of the frontier may, if they 
deem it expedient, establish in concert, with the approval of their Governments, elected 
syndicates formed equally of French and Spanish riparian owners, to supervise the carrying out 
of the regulations and to bring offenders before the competent courts. 


 Article18: An international Commission of engineers shall ascertain, where it deems 
useful, on the frontier of the Department of Pyrenees-Orientales with the Province of Girona, and 
at all points on the frontier where there may be occasion, the present use of water in the 
respective frontier and, if necessary, other, communes, whether for irrigation, for factories or for 
domestic use, so as to allocate in each case only the necessary quantity of water, and to remove 
abuses; it will determine, for each watercourse, at low water and where it crosses the frontier, the 
volume of water available and the area of irrigable land belonging to the nearby respective 
riparian owners which have not yet been irrigated; it will proceed to the operations concerning the 
Raour indicated in Article 13; it will propose measures and precautions requisite for ensuring on 
either side the due execution – of the regulations and for avoiding, so far as possible, all strife 
among the respective riparian owners; finally, if mixed syndicates are established, it will examine 
what is to be the extent of their competence. 


 Article19: As soon as the present Act has been ratified, the Commission of Engineers 
mentioned in Article 18 may be nominated so that it may proceed immediately to its work, 
commencing with the Raour and the Vanera, where it is most urgent. 
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 Three further additional Conventions were attached to the Treaties of Bayonne: 
the first was designed to ensure the execution of the Treaty of December 1, 1856, the 
second that of April 14, 1862, and the third, entitled " Final Act of the Delimitation of the 
International Frontier of the Pyrenees", was to ensure the execution of the Treaty of 
May 26, 1866, and the Additional Act of the same date. In the Final Act w ere contained 
various regulations, drawn up under Article 18 of the Additional Act, concerning the use 
of certain waters. None of these regulations, however, concerns the Carol; nor does it 
appear that at any subsequent time the waters of that riser were made the subject of 
any such regulations. 
 On the other hand, the question of the use of the waters of Lake Lanoux was, on 
several occasions after 1917, the subject of exchanges of view between the French and 
Spanish Governments. Thus, when in 1917 the French authorities had a scheme for 
disserting the waters of Lake Lanoux towards the Ariege and thence towards the 
Atlantic, the Spanish Government intimated to the French Government that such a 
scheme would affect Spanish interests and requested that the scheme would not be 
carried out without previous notice to the Spanish Government and agreement between 
the two Governments. One effect of this action was that on January 31, 1918, the 
French Ministry of Foreign Affairs informed the Spanish Ambassador in Paris that the 
French Minister of Public Works would take no decision concerning the deviation of the 
waters of Lake Lanoux; towards the Ariege without previously notifying the Spanish 
authorities. In reply, the Spanish Government intimated, on March 13, 1818, that it 
regarded the scrupulous maintenance of the status quo as being guaranteed until such 
time as the French Government should think fit to adopt definitively a plan modifying the 
current state of affairs, when an amicable and equitable accord should be arrived at 
between the interested parties acting in conformity with the provisions concerted by the 
two States. 
 As schemes for diverting the waters of Lake Lanoux continued to be studied by 
the French authorities, the Spanish Government, in a communication dated January 15, 
1920, to the French Ministry of Foreign Affairs recalled their desire to be consulted and 
requested that steps be taken to appoint an international commission which, in 
accordance with the provisions of existing treaties, would examine question in the name 
of the two Governments and would reach accord on the works to be undertaken so as 
to safeguard both the French and the Spanish interests involved. As a result of this 
démarche, the French Ministry of Foreign Affairs on February 29, 1920, communicated 
to the Spanish Ambassador in Paris the fact that the French Government were entirely 
in agreement with the Spanish Government in considering that the question of the 
diversion of the waters of Lanoux could be definitively resolved only with the agreement 
of the Spanish Government. At the same time the Ministry indicated that the studies 
then being pursued were not yet completed so that the French Government was not vet 
able to lay definite proposals before the Spanish Government. 
 The following years saw a series of exchanges of view regarding the constitution 
of the International Commission and the task to be confided to it; the French 
Government wishing to restrict the commission's mandate to taking note of 
representations made by Spanish users and ascertaining whether they were well-
founded,5 while, in the opinion of the Spanish Government, the Commission should 
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have the power to deal with all other questions concerning the scheme which the 
respective delegations might deem it necessary to examine. In the meantime, the 
French Government intimated on January 17, 1930, that new schemes for the utilization 
of the waters of Lake Lanoux had taken the place of those previously studied and that 
these new schemes not having been sufficiently examined by the technical services of 
the French administration, it was not possible to supply the Spanish Government with 
particulars concerning the new schemes as had been requested. The world situation 
subsequently stopped the negotiations concerning Lake Lanoux, which were not 
recommenced until 1949. 
 The negotiations recommenced on the occasion of a meeting on February 3, 
1949, at Madrid, of the International Commission for the Pyrenees, which had been 
created by an Exchange of Notes, dated May 30 and July 19, 1875, between the French 
and Spanish Governments. At that meeting, the French delegation raised anew the 
question of the utilization of the waters of Lake Lanoux and proposed the setting up of a 
mixed commission of engineers with instructions to study the question and make a 
report to the two Governments. That proposal was accepted by the Spanish delegation. 
It was also agreed, according to the procès verbal of the meeting, that the existing state 
of affairs should not be modified until the two Governments agreed to decide otherwise. 
The Commission of Engineers met on August 29 and 30 at Gerona, when the French 
delegation explained that the French Government had before it several schemes for the 
utilization of the waters of Lake Lanoux and had not yet come to any decision but that 
the procedure laid down by Article 11 of the Additional Act would be put into operation 
as soon as the Government had made its choice. The meeting at Gerona, therefore, 
had no result as regards Lake Lanoux. 
 On September 21, 1950, Electricité de France applied to the French Ministry for 
Industry for a concession, based on a scheme involving the diversion of the waters of 
Lake Lanoux towards the River Ariège. The waters so diverted u ere to be completely 
returned into the River Carol by means of a tunnel leading from the upper courses of the 
Ariège at a point on the Carol above the outlet to the Puigcerda Canal. The French 
Government, however, while accepting the principle that waters drawn off should be 
returned, regarded itself as bound only to return a quantity of water corresponding to the 
actual needs of the Spanish users. Consequently, and without any recourse to the 
Mixed Commission of Engineers, the Prefect of Pyrenees Orientales, by a letter dated 
May 26, 1953, intimated to the Governor of the Province of Gerona that France was 
going to proceed to develop Lake Lanoux by diverting its waters towards the Ariege but 
that a certain limited flow of water corresponding to the actual needs of the Spanish 
frontagers would be assured at the level of the outlet to the Puigcerda Canal and that 
the Spanish Government was invited to formulate the compensation to which these 
public utility works would give a right under Article g of the Additional Act. The reply of 
the Spanish Government was to request, on June 18, 1953, that the work on Lake 
Lanoux should not be undertaken until after a meeting of the Mixed Commission of 
Engineers. The French Government replied, by a Note dated June 27, 1953, that even 
though the Additional Act did not provide that works likely to affect the system of the 
waters should be suspended at the request of the other party—it would willingly give an 
assurance that nothing had yet been undertaken or was about to be undertaken in 
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connection with Lake Lanoux. Moreover, the French Government agreed to a meeting 
of the Mixed Commission of Engineers. 
 In the meantime, the French Government had begun to review its position 
regarding the quantity of water which was to be restored -to the Carol and decided to 
accept the proposal of "integral restitution" which Electricité de France had put forward 
when applying for the concession. Consequently, the Prefect of the Department of 
Pyrénées Orientales, by letter dated January 21, 1954, communicated to the Governor 
of Gerona the technical papers relating to this proposal. In that letter it was intimated 
that the scheme would involve no change in the waters system on the Spanish slope of 
the Pyrenees, seeing that the whole of the water diverted towards the Ariege would be 
restored to the Carol. Since, then, the present state of affairs would not have to be 
modified, the obligations undertaking at the meeting of the Commission of the Pyrenees 
at Madrid on February 3, 1949, would be respected. 
 As a result of the communication thus made to the Governor of the Province of 
Gerona, the Spanish Government by a Note dated April 9, 1954, drew attention to the 
serious prejudice which the work envisaged would cause, in his opinion, to the Spanish 
part of the Cerdagne Valley and requested a meeting of the Mixed Commission of 
Engineers. In its reply, dated July 18, 1954, the French Government emphasized the 
difference between the schemes which were studied in 1949 and 1953 and which 
provided for a partial restitution only of the water, and the scheme most recently 
adopted, which provided that the water should be restored in its entirety to the Carol 
before entering Spanish territory. In the former case, the French authorities were, under 
Article 11 of the Additional Act, obliged to inform the Spanish authorities about the 
proposed work—this was in order to determine the compensation which would 
eventually have to be paid. It was in this spirit that the communication of May 26, 1953, 
from the Prefect of Pyrénées Orientales to the Governor of Gerona and the French 
Government's Note of June 27, 1953, had been written. Thus, the latter had been 
limited to giving an assurance that nothing had yet been, or was about to be, 
undertaken with regard to Lake Lanoux and it did not postpone the beginning of the 
works to the results of the work of the Mixed Commission of Engineers. On the contrary, 
as regards the later French scheme, the Spanish riparian owners ought not to suffer any 
prejudice, seeing that, on Spanish territory neither the flow nor the system nor the 
course of the Carol would be modified. Article 11 of the Additional Act was therefore not 
applicable and the French authorities were in no way bound to make the beginning of 
the works depend on the meeting of the Mixed Commission of Engineers. Nevertheless, 
the French Government, in the hope of mutual understanding and co-operation, raised 
no objection to the meeting of that Commission for the study in detail of the restitution of 
the water of the Carol, it being understood that the question of principle was not to be 
debated. 
 The meeting of the Mixed Commission of Engineers took place at Perpignan on 
August 4, 1955, without achieving any result. The question of the development of Lake 
Lanoux was then raised again at the next meeting of the International Commission for 
the Pyrenees which was held at Paris from November 3 to 14, 1955. On that occasion, 
the French scheme which had been communicated to the Governor of Gerona on 
January 21, 1954, was the subject of an exchange of views in the course of which the 
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French delegation formulated a certain number of proposals linking the execution of the 
projected works with guarantees for the interests of Spanish riparian owners. As it was 
not found possible to arrive at any agreement, the Commission decided, in accepting a 
French proposition to this effect, that there should be set up a special mixed 
commission, entrusted with the task of drawing up a proposal for the utilization of the 
water of Lake Lanoux, which would be submitted to the two Governments. The French 
delegation made it clear however, that if the new Commission had not reached a 
conclusion by the end of three months from November 14, 1955, the French authorities 
would resume freedom of action within the limits of their rights. 
 The Special Mixed Commission met at Madrid from December 12 to 17, 1955. 
The French delegation produced details of a scheme which corresponded in substance 
to the scheme communicated to the Governor of Gerona on January 21, 1954, and to 
the French proposals put forward at the meeting of the International Commission for the 
Pyrenees in November 1955. The French development scheme for Lake Lanoux 
comprised, in essence, the following features: Without modifying the springs and the 
system of streams then feeding the lake, the latter would be transformed, in particular 
by the formation of a dam, so as to enable it to accumulate a quantity of water which 
would increase its capacity from 17 to 70 million cubic metres. The waters of the lake, 
which run naturally by a tributary stream of the Carol and thence flow towards Spain, 
would normally cease to follow that course. They could be used to produce electric 
energy by a diversion which would lead them towards the Ariege, a tributary of the 
Garonne. Those waters would then go on to lose themselves in the Atlantic Ocean and 
not, as previously, in the Mediterranean. In order to compensate for this prior 
abstraction of the waters feeding the Carol, an underground replacement tunnel would 
lead a part of the waters of the Ariege to the Carol, to which those waters would be 
restored in French territory upstream from the intake of the Canal of Puigcerda. 
 This scheme, then, envisaged the construction of a large reservoir at the very 
favourable site of Lake Lanoux, to utilize the waters accumulated there after falling a 
considerable distance and to restore to the Carol, by drawing it from the Ariège, a 
quantity of water assail to that which is brought to Lake Lanoux by springs and the 
natural system of streams. The amount of water received by Lake Ianoux is determined 
by a simple method: the volume of water in -the lake is measured periodically—in 
principle every week—in order to determine its increase; to that volume is then added 
the quantity of water used in the fall and restored after passing through a turbine to the 
Ariège; and the volume of water artificially pumped back into the lake, in order to make 
use of the electric power at times when there is no more profitable employment for it, is 
deducted. Thus the amount brought into the lake from natural sources over a given 
period is obtained. It is simple to deduce from it the average hourly flow of restoration 
which ought to be effected by the canal which diverts a part of the waters of the Ariege 
towards the Carol. This method of calculation is capable of introducing into the water 
system of the Carol a certain modification which depends on the length of the period 
chosen. In effect, it introduces at the outset a displacement of time: the volume of the 
restitution is over a period a function of the quantity received from natural sources 
during the immediately preceding period. On the other hand, the restitution is effected 
according to the average of the quantity of water received which excludes errors in 
relation to that average during the same period. In any event, there is nothing to prevent 
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the taking of very short periods of reference—one week, a few days, one day, or even 
less—in such a way that the systemic difference between the amount restored and the 
natural gains loses all practical significance as a function of the river system. In order to 
assure a restoration of water equivalent to that brought from natural sources, even in 
the event of technical difficulties preventing the restitution from the Ariege taking place 
by the tunnel intended for that purpose, a double set of cocks would permit the 
restoration being assured out of the waters of Lake Lanoux itself, which would thus 
resume for a time their present course. 
 The French scheme included, besides these two guarantees of a technical 
nature, two other guarantees and one advantage. There would be a mixed Franco-
Spanish Commission, with both sides equally represented, to ensure the control of the 
works as well as the regularity of the restoration of water; one member of the Spanish 
Consulate at Toulouse, enjoying the immunities and privileges laid down in the Franco-
Spanish Convention of January 7, 1862, would have access to any of the projected 
installations; and the volume of water restored, without ever being less than the actual 
amount received, would be fixed at an annual minimum of 20,000,000 cubic metres. 
 The Spanish delegation, however, maintained its basic opposition to any 
diversion of the waters of Lake Lanoux, and the meeting of the Special Mixed 
Commission in December 1955 was without result. It was nevertheless agreed that a 
further meeting of the Commission should take place at Paris, and the Commission in 
fact met on March 2, 1956. In the course of this meeting, the French delegation 
intimated that they could offer certain additional modalities and guarantees to further the 
interests of certain Spanish riparian answers beyond those already included in the 
French project. The Spanish delegation, on the other hand, presented a counter-project 
for the utilization of the waters of Lake Lanoux without diverting them from the course of 
the Canal. The points of view of the two delegations could not be reconciled, and the 
Commission, not having been able to reach agreement, decided, on March 6, 1956, to 
terminate its work and report to the two Governments. 
 Subsequently to the declaration of the French delegation at the meeting of the 
International Commission for the Pyrenees in November 1955, the French Government, 
by a Note dated March 21, 1956, informed the Spanish Government of its determination 
thenceforth to assume freedom of action within the limits of their rights. In consequence, 
the work of developing the waters of Lake Lanoux—which had been declared works of 
public utility by a Decree of October 20,  1954, but had so far consisted in no more than 
the construction of a road and the installation of a téléphérique—was recommenced on 
April 3, 1956. Since that date, the work had by the date of the present judgment been 
largely completed without, however, involving any diversion of the waters flowing out of 
Lake Lanoux. 
 The Spanish Government asked the Tribunal to declare that the French 
Government should not execute works for the utilization of the waters of Lake Lanoux in 
accordance with the modalities and guarantees provided in the Electricité de France 
project, for if no agreement were previously arrived at between the two Governments on 
the problem of dealing with the said waters, the French Government would be 
committing a breach of the relevant provisions of the Treaty of Bayonne of May 26, 
1866, and the Additional Act of the same date. 
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 The French Government asked the Tribunal to declare that it was correct in 
maintaining that in carrying out, without an agreement previously arrived at between the 
two Governments, works for the utilization of the waters of Lake Lanoux on the 
conditions laid down in the French project and proposals mentioned in the Compromis 
(Arbitration Agreement) of November 19, 1956, it was not committing a breach of the 
Treaty of Bayonne of May 26, 1866, and the Additional Act of the same date. 
 The French Memorial summarizes the principles to be derived from the 
authorities as follows: "As far as this litigation is concerned, the following topics may be 
particularly borne in mind: the sovereignty in its own territory of a State desirous of 
carrying out hydro-electric developments; the correlative duty not to injure the interests 
of a neighbouring State; the convenience of informing a neighbouring State of 
contemplated projects, of discussing them with it, If need be; the opportunity of seeking 
an agreement, including, if appropriate, guarantees of execution; but, if the interests of 
the latter State do not suffer serious prejudice, no duty to obtain its consent before 
undertaking the work." 
 The Spanish Memorial, at pp. 61-78, states that the examination of treaties 
regulating the rights of co-riparians is a proper method of inquiry into the conception of 
general international river law held by States in general, since in many cases treaties 
contain applications of general principles to specific circumstances. A number of 
bilateral and multilateral treaties are then analyzed in the Memorial to show that co-
riparians have often undertaken to refrain from making changes in the existing régime of 
international rivers without first securing the consent of interested co- riparians. 
 The decisions of the German, Swiss and American federal courts are reviewed in 
the Memorial to indicate that the principle that no substantial change can be brought 
about by one riparian without the consent of co-riparians is supported in the available 
opinions of courts having to decide questions analogous to those arising from the use of 
international rivers. 
 More than thirty publicists are listed in the Memorial as supporting the view that a 
prior agreement is mandatory before a riparian may effect a substantial change in the 
régime of the Maters of international rivers and lakes. It is recognized by the Spanish 
Government that different authors justify their views on the basis of different theories, 
but the conclusion is reached that they all agree on the basic proposition that 
international law, apart from treaty, sanctions not only the equality of rights of co-
riparians, but also the necessity of prior agreement among co-riparians, whenever a 
substantial alteration of the system of the waters is contemplated. 
 The principal arguments put forward by the parties were as follows: 
On behalf of Spain. " (1) The Electricité de France scheme affects the whole of the 
water system and the flow of the waters coming from Lake Lanoux and passing through 
the Carol, because both are clearly predetermined by any modification of the physical 
causes which determine the flow of those waters along the bed of that river. 
 "(2) The Electricité de France scheme is based on the diversion of the waters of 
the basin of the Carol, which flow via the Sègre and the Ebro into the Mediterranean, to 
carry them into the Ariège the waters of which join the Garonne and flow into the 
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Atlantic. This abstraction of water would produce a modification of the physical features 
of the hydrographic basin of the Carol, because it would radically alter its structure from 
its source onwards by the effect of the total removal of the volume of water which now 
flows along its natural course. 
 "(3) The restoration of the equivalent of the abstracted water, as it is projected in 
the Electricité de France scheme, implies that the water would no longer flow naturally 
in its own course, the physical cause of its present flowing being supplanted and 
replaced by the will of one country only, as much in the abstraction of the waters of 
Lake Lanoux as in the restoration of an eventual equivalent previously taken from the 
Ariège. This unilateral modification of the physical cause of the present flow of the Carol 
and the substitution for its hydraulic substance of another, of differing provenance, 
would transform the waters of the river basin which are common by nature into waters 
for the predominant use of one country, thus establishing a physical predominance 
which does not today exist, as is shown by the fact that the water flows today according 
to physical [natural] laws, whereas after the scheme has been completed its eventual 
equivalent will be restored solely by the work of the human will which abstracted it. 
 "(4) The technical possibility of restoring the equivalent of the waters abstracted, 
according to the Electricité de France scheme, will not lessen in any way the profound 
transformation which the basin of the River Carol will undergo in its physical structure as 
a result of human interference with the flow of waters which hitherto have run naturally. 
The restoration of the equivalent mentioned will do no more than lessen the 
consequences of that transformation, but it would not reduce the effectiveness of the 
physical superiority acquired by one of the parties, once the scheme has been carried 
out; and that superiority will not be diminished by a juridical system based on a 
unilateral conception, contrary to the system of community which is sanctioned by the 
Act. 
 "(5) The guarantees and the alleged advantages comprised in the Electricité de 
France scheme (the creation of a Spanish-French Commission to control the 
construction of the restoration arrangements; the nomination of a Spanish engineer, 
enjoying consular status, who would then inspect their operation; increased availability 
of water at the irrigation season; and the creation in Lake Lanoux of a reserve for use in 
Spain) are not in themselves sufficient to permit the juridical establishment of the 
system of community destroyed by the unilateral realization of the said scheme. 
 "(6) The nature of the Electricité de France scheme, and the effects which must 
result from its execution, prove that the appropriate works are of a kind which require 
the agreement of the two Governments prior to their execution, as appears from the 
provisions Of Article 11 read with Articles 12,15 and 16 of the Act of May 26, 1866—a 
point of view which the French Government itself took in regard to the hydraulic scheme 
known as the ' Ojo de Toro ' in the Val d'Aran. 
 "(7) Consequently, the execution, without the prior agreement Of the two 
Governments, of the Electriciteé de France scheme will involve, on the part of the 
French Government, a breach of Articles 11, 12, 15 and 16 of the Act of 1866, in 
destroying the system of community established by that international instrument and the 
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Demarcation Treaties to which it is complementary—a system which is respected by the 
Spanish scheme in its appraisal of the interests of France and Spain." 
 
On behalf of France. "(1) The Treaty of Bayonne of May 26, 1866, and the Additional 
Act of the same date did not have as their object the ' freezing ' in perpetuity of the 
natural conditions existing at the time; they confined themselves, in this matter, to laying 
down rules according to which, should occasion arise, those conditions should be 
modified. 
 "(2) The sovereignty of each of the two States on its own territory remains 
untouched, subject only to the restrictions contained in international instruments in force 
between them. 
 “(3) In particular, their right to undertake works of public utility is expressly 
confirmed. 
 "(4) The ability of one State to proceed with such works is not made subject to 
the prior consent of the other State by answer of the provisions of the Acts above cited, 
and especially not by Article 11 or Article 16 of the Additional Act. The Spanish 
Government itself so adjudged when, not only without seeking assent but also without 
consulting the French Government, it authorized the works at Val d'Aran. 
 "(5) The French Government has observed the rules of procedure designed to 
preserve, in such matters, all the rights and interests in question. 
 "(6) The French scheme, with the guarantees and modalities with which it is 
furnished, will safeguard completely the rights and interests of Spain, whose 
independence it will not compromise in any way. 
 "(7) French rights and interests would, on the other hand, be seriously harmed if 
this scheme were not carried out or even if it were replaced by the Spanish scheme, the 
economic value of which would be substantially less. 
 "(8) The French scheme, as it has been conceived, presented and guaranteed, 
therefore complies fully with the conditions required for its valid execution by the 
provisions of the Conventions in force between the two States, even in the absence of 
the consent—which it was not obligatory to obtain ~f the Spanish Government." 
 
In reply on behalf of Spain, it was contended: 
 "(1) The Treaty of Bayonne of May 26, 1866, and the Additional Act of the same 
date did not intend to crystallize in perpetuity the conditions existing at the time [of their 
signature]; they were limited to laying down rules in the matter, rules according to which 
those conditions can he modified. But those rules were conceived and drawn up in a 
spirit of friendship, of reciprocal confidence, and with a idea of necessary mutual 
accord, which inform the whole system of ' community of pasture ' which is latent in the 
Treaty and underlies the Additional Act. 
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 "(2) The sovereignty of the contracting States over the waters of successive6 
rivers which flow on their territories is not absolute, but is made subject to modifications 
arrived at between the two parties. 
 "(3) The rule of priority in recognizing existing legitimate utilization and the rule as 
to the distribution of the excess volume of water in the summer season, are clear 
limitations on territorial sovereignty, seeing that they were established for the common, 
peaceful enjoyment of the waters of rivers flowing on the territory of the two States. And 
the right of each country to execute works of public utility cannot supersede the right of 
common utility which flows from those rules, because the concept of municipal law is 
subordinated to the latter principle of international law. 
 "(4) The right which each State has to proceed with works of public utility is 
necessarily subject to agreement with the other State if such works affect the course 
and the flow of rivers. That follows clearly from Article 11 of the Act, seeing that it 
contains no mention of possible compensation for resulting damage; but it creates the 
obligation of giving notice to ' the competent authorities ' [a qui de droit] (a significantly 
imprecise expression . . .) so that interests which might be involved should not be 
harmed. And that necessarily requires the reconciliation, by virtue of the agreement of 
the Parties, of opposing interests. Article 11, read with Articles 15 and 17 which provide 
for administrative or governmental collaboration between the two States, confirms the 
necessity for that agreement, as appears from a proper construction of those provisions. 
Such agreement is much more desirable when the public utility works affect, not 
secondary causes like the course and the flow of rivers, but a prime cause, like the 
physical reason for their flow, or their hydraulic substance, as is the case in the 
Electricité de France scheme, a matter in which the Spanish Government and the 
French Government have successively agreed to regard such an agreement as 
inevitable. For just as the Spanish Government is now defending this point of view in 
connection with the scheme mentioned, so the French Government itself was fully of the 
same opinion with regard to the scheme of the Produetora de Fuerzas Motriees, which 
was based on the diversion of waters in the upper part of the Val d'Aran (see the ' Ojo 
de Toro ' case previously cited). 
 "(5) The rules of procedure, which the French Government has observed, are not 
sufficient to preserve all the rights and interests in question seeing that the opinion 
which it was able to give concerning the works is not sufficient in itself, but constitutes 
merely a notification which allows the other Party to adopt the most appropriate - 
gratitude to safeguard those rights and interests. That attitude could be silence, 
acceptance or opposition, and the last named for the purpose of initiating conversations 
leading to the reconciliation of interests and eventually to agreement. That is why the 
mere observance of the rules of procedure by the French Government does not mean 
that it has fulfilled all its obligations under the Act, since to hold that it had done so 
would be equivalent to accepting as valid the claim that that international instrument 
only lays down rules of procedure applicable to the modalities of the exercise of 
sovereignty by the Parties but without properly limiting that sovereignty, whereas, in 
fact, the limitations comprised in the Act have an essential import, as has been several 
times demonstrated. 
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 "(6) The guarantees and modalities of the French scheme do not safeguard the 
Spanish rights and interests, although naturally they do not compromise the material 
independence of the State: the consequences of developing the waters of Lake Lanoux 
cannot go so far as that. But that scheme does affect its right to independence and 
gravely compromises very important interests, which touch the most sensitive point of 
the agronomy of the country, namely, shortage of water for irrigation, and serious 
damage would result from that if the whole of the use of the waters of the lake while 
following their natural basin could not be regularized. In any event, the guarantees of 
the French scheme are insufficient, because they were conceived unilaterally, starting 
from the erroneous concept that these waters can be freely disposed of in French 
territory, for which reason the scheme accords with a unilateral criterion which excludes 
a rational dealing with the waters of the basin to the advantage of both Parties and a 
juridical bilateral regularization of that dealing as an effective guarantee for the two 
Parties.  
 "(7) It is a gratuitous assertion that French rights and interests will be harmed if 
the French scheme were not carried out and if it were replaced by the Spanish scheme 
the economic value of which is said to be considerably less. And the assertion is 
gratuitous because the last observation envisages only the total of the energy produced 
and omits to say that, according to technical calculations, the two schemes differ by only 
ten per cent. But the assertion does not take into account that the Spanish scheme is 
conceived on the basis of dealing with the waters according to their natural basin which 
permits a more perfect regularization of the waters for irrigation and ensures that the 
interests of both Parties will benefit from it equally, instead of favouring the interest of 
one only, as does the French scheme, the basis of which establishes a preponderance 
which is repugnant to the spirit of equality which inspires the Additional Act. And that is 
the other aspect to which the Electricité de France scheme does not give full value, 
because it has an affect on the political equilibrium between the two sovereignties, 
confirmed by the Treaties of Delimitation, which the Spanish scheme respects. In 
consequence, the damage which the French scheme would cause to Spanish interests 
would be serious, permanent, and contrary to the system of community established by 
the Treaty of Bayonne and its Additional Act, while the alleged damage which French 
interests would sustain if the French scheme were not carried out is reduced to 
obtaining only a relatively smaller hydro-electric production, which is however a minimal 
inconvenience which could well be put up with for the sake of good neighbourly 
relations between the two countries and in conforms with the spirit which inspires the 
Treaties of Delimitation and their Additional Act  
 "(8) The Electricité de France scheme does not satisfy the requirements of the 
treaty provisions in force because it was conceived unilaterally on the principle that 
France can dispose freely of waters which flow on her territory. That is why its technical 
conception as well as its juridical regulation are contrary to the system of community 
sanctioned by the Act, of which both the letter and the spirit would be ignored if the 
scheme were carried out without first arriving at an agreement with the Spanish 
Government, given that the necessity for that agreement arises from the correct 
application of the provisions of that Act." 
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In reply on behalf of France, it was contended: 
 "(1) It is necessary to state once more, to indicate the exact material scope of the 
Electricité de France scheme, that the latter would not affect the whole of the waters in 
the basin of the Carol. It would extend only to the diversion of the waters coming from 
Lake Lanoux, and these represent only a quarter of those which feed the Carol. So far 
as regards [the other] three quarters, the waters of that basin will retain their natural 
destination. The modifications resulting from the execution of the scheme will bear 
solely on a short section of the course of the Carol, situated in France. The complete 
restoration of the volume of water diverted will take place well above the head of the 
Puigcerda Canal and, a fortiori, above the Spanish frontier. On Spanish territory, neither 
the course nor the flow of the Carol will suffer the slightest change. 
 "(2) The diversion, not of the waters of the basin of the Carol, as the Spanish 
pleadings assert, but only of the water brought from Lake Lanoux to that river, will no 
doubt involve, to that very small extent, and only on French territory, a physical 
modification of the basin. But such a modification, in the conditions laid down, is not 
forbidden either by the Treaty of May 26, 1886, or by the Additional Act of the same 
date. 
 "(3) It cannot be said that the Carol would cease to follow its natural course. Save 
on one very small part of French territory, no change would be effected in that course.... 
Only a very limited quality of its waters will be used in a ' preponderant ' manner by 
France. There is nothing to forbid such a use if it is compensated by the restoration of 
an equivalent quantity of water, as will be the case. 
 "(4) The restoration of the diverted waters will be not partial but total. That is the 
very basis of the Electricité de France scheme. That complete restoration has been the 
object of formal and unconditional obligations undertaken by the French Government. In 
those circumstances, to say that the restoration would depend on the ' good will ' of 
France is to bring against the latter a charge of a kind which is quite unjustified and to 
manifest a spirit of suspicion of a kind which would make international relations 
impossible. 
 "(5) The functioning of the system would bring about, thanks to the complete 
restoration of the volume of water diverted, the maintenance of the system of utilization 
of waters of common use as it was laid down by the Additional Act. The analysis above 
set forth of the guarantees offered by the French Government is sufficient to show the 
indisputable efficacy of the scheme, both on the juridical and on the practical plane. The 
working of these guarantees would assure, as between the Parties, respect for equality 
which would break, to the disadvantage of France, a Spanish veto of a kind which would 
seriously prejudice the interests of France, while the realization of the scheme would 
cause no detriment to Spanish interests. 
 “(6) On that point, which is fundamental to the dispute, the divergence of opinion 
between the two Governments is complete and it is now for the Tribunal to make its 
decision, there being no need to set out afresh the contentions of the French 
Government in its pleadings herein. 
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 "(7) The divergence of opinion on the preceding point inevitably entails the same 
disagreement on this one. The French Government maintains that, for the various 
reasons it has shown, the execution of its scheme will not modify the system set up by 
the Additional Act, which nowhere lays down the necessity, in such a case as this, for 
the previous consent of the other State. It is also pointed out that the Spanish 
Government in its contentions refers only to the Act and no longer to the Treaty of 
Bayonne itself." 
 
In addition, the French Government added the following arguments: 
 "1. The Spanish Memorial excludes, in its juridical discussion, the final provision 
of Article 9 of the Additional Act which reserves the respective rights of each of the 
Governments to authorize works of public utility. 
 "2. It ignores the fact that the French scheme provides for the complete 
restoration of the volume of water diverted and not, as it several times asserts, a partial 
restoration. 
 “3. It is silent on the formal undertakings accepted with regard to this total 
restoration by the French Government. 
 "4. It analyses in a manner which is quite insufficient the guarantees offered by 
the latter. 
 "5. It does not make it sufficiently clear that the French scheme does not affect 
the whole of the waters of the basin of the Carol, but only approximately one-quarter of 
them. 
 "6. It gives no precise indication of the damage which the execution of the French 
scheme would cause to Spanish interests." 
 
 Further arguments advanced during the oral hearings are dealt with, so far as 
necessary, in the findings of the Tribunal. 
 Held: that France must succeed.  "In carrying out, without previous agreement 
between the two Governments, works for the utilization of the waters of Lake Lanoux 
under the conditions set forth in the [Electricité de France] scheme . . . the French 
Government would not be committing a breach of the provisions of the Treaty of 
Bayonne of May 26, 1866, and the Additional Act of the same date." Nor did the French 
action contravene any rule of international law. These two instruments comprised 
inroads on the principle of territorial sovereignty, which must yield to such and other 
limitations of international law. The conflicting interests aroused by the industrial use of 
international rivers must be reconciled by mutual concessions embodied in 
comprehensive agreements. States have a duty to seek to enter into such agreements. 
The " interests " safeguarded in the Treaties between France and Spain included 
interests beyond specific legal rights. A State wishing to do that which will affect an 
international watercourse cannot decide whether another State's interests will be 
affected; the other State is the sole judge of that and has the right to information on the 
proposals. Consultations and negotiations between the two States must be genuine, 
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must comply with the rules of good faith and must not be mere formalities. The rules of 
reason and good faith are applicable to procedural rights and duties relative to the 
sharing of the use of international rivers; and the subjecting by one State of such rivers 
to a form of development which causes the withdrawal of some supplies from its basin, 
are not irreconcilable with the interests of another State. 
 The Tribunal said: "I. The public works envisaged in the French scheme are 
wholly situate in France; the most important part if not the whole of the effects of such 
works will be felt in French territory; they would concern waters which Article 8 of the 
Additional Act submits to French territorial sovereignty: 
 


 "Article 8. All standing and flowing waters, whether they are in the private or public 
domain, are subject to the sovereignty of the State in which they are located, and therefore to that 
State's legislation, except for the modifications agreed upon between the two Governments. 


 "Flowing waters change jurisdiction at the moment when they as from one country to the 
other, and when the watercourses constitute a boundary, each State exercises its jurisdiction up 
to the middle of the flow." 


 
 "This text itself imposes a reservation on the principle of territorial sovereignty (' 
except for the modifications agreed upon between the two Governments'); some 
provisions of the Treaty and of the Additional Act of 1 866 contain the most important of 
these modifications; there may be others. It has been contended before the Tribunal 
that these modifications should be strictly construed because they are in derogation of 
sovereignty. The Tribunal could not recognize such an absolute rule of construction. 
Territorial sovereignty plays the part of a presumption. It must bend before all 
international obligations, whatever their origin, but only before such obligations. 
 "The question is therefore to determine the obligations of the French Government 
in this case. The Spanish Government has endeavoured to define them; the problem 
should be examined by beginning with the Spanish contention. 
 "2. The argument of the Spanish Government is of a general character and calls 
for some preliminary remarks. The Spanish Government bases its contention first of all 
on the text of the Treaty and of the Additional Act of 1866. Its contention thus falls 
exactly within the jurisdiction of the Tribunal as it has been defined by the Compromis 
(Article 1). But in addition, the Spanish Government bases its contention on both the 
general and the traditional features of the regime of the Pyrenean boundaries and on 
certain rules of international common law in order to proceed to the interpretation of the 
Treaty and the Additional Act of 1866. 
 "In another connection, the French Memorial (p. 58) examines the question put to 
the Tribunal in the light of the ' law of nations '. The French Counter-Memorial (p. 48) 
does the same thing, but with the following reservation: ' although the question 
submitted to the Tribunal is clearly confined by the Compromis to the interpretation, in 
the present case, of the Treaty of Bayonne of 26 May 1866 and of the Additional Act of 
the same date . . .' In the oral pleadings the representative of the French Government 
said: ' The Compromis does not request the Tribunal to find out whether there are 
general principles of international law applicable in this context' (third session, p. 7), 
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and: 'A treaty is interpreted in the context of positive international law from the time 
when it may be applied' (seventh session, P. 6). 
 "In an analogous case, the Permanent Court of International Justice (Diversion of 
Water from the Meuse7 declared: 
 ‘“In the course of the proceedings, both written and oral, occasional reference 
has been made to the application of the general rules of international law as regards 
rivers. In the opinion of the Court, the points submitted to it by the Parties in the present 
case do not entitle it to go outside the field covered by the Treaty of 1863.' 
 "Since the question presented by the Compromis relates solely to the Treaty and 
to the Additional Act of 866, the Tribunal will apply the following rules for each particular 
point: 
 "The clear provisions of law contained in a treaty do not require any 
interpretation; the text provides an objective rule which covers entirely the subject 
matter to which it applies; when the provisions call for interpretation this should be done 
according to international law; international law does not sanction any absolute and rigid 
method of interpretation; we may therefore take into account the spirit that guided the 
framing of the Pyrenean Treaties as well as the rules of international common law. 
 "The Tribunal may deviate from the rules of the Treaty and of the Additional Act 
of 1866 only if they referred expressly to other rules or had been modified with the clear 
intention of the Parties. 
 "3. The present dispute can be reduced to two fundamental questions: 
 "(A) Do the works for utilizing the waters of Lake Lanoux in the conditions laid 
down in the French scheme and proposals mentioned in the Preamble of the 
Compromis constitute an infringement of the rights of Spain recognized by the principal 
provisions of the Treaty of Bayonne of May 26, 1866, and the Additional Act of the same 
date? 
 "(B) If the reply to the preceding question be negative, does the execution of the 
said works constitute an infringement of the provisions of the Treaty of Bayonne of May 
26, 1866, and of the Additional Act of the same date, because those provisions would in 
any event make such execution subject to a prior agreement between the two 
Governments or because other rules of Article 11 of the Additional Act concerning 
dealings between the two Governments have not been observed? 
  
 "As to question (A): 
 "4. The Additional Act of May 26, 1866, includes a section headed ' Control and 
enjoyment of waters of common user between the two countries '. Besides Article 8 
already cited, it contains three articles which are fundamental for the present case (9, 
1O and 11) and one article (18) which deals with the ensuring of its practical application. 
Articles g and 10 both apply to watercourses ' which flow from one country to the other' 
(successive watercourses) or which ' constitute a boundary ' (contiguous watercourses). 
By Article 9, each State recognizes the legality of irrigations, of works and of enjoyment 
for domestic use, by virtue of concessions, of title or by prescription, existing in the other 
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State at the moment when the Additional Act entered into force. Under Article 1&, an 
national Commission of Engineers was charged with the technical operations necessary 
for the application of Article g and other articles of the Additional Act. 
 "The recognition of the legality of such use is subject to the following conditions: 
 "(a) Each State may, when appropriate, require the concession, the title or the 
prescription invoked by the other State to be verified by examination. The recognition of 
such legality by the State which requires the verification shall cease for any enjoyment 
which has not passed this latter test. 
 "(b) The legality of each enjoyment is recognized only to the extent that the water 
used is necessary to satisfy actual needs. 
 "(c) The recognition of the legality of an enjoyment is to cease in case of abuses, 
including abuses other than employment of water in excess of what is necessary to 
satisfy actual needs. 
 "5. Article 10 provides that after having satisfied the actual needs of recognized 
enjoyments, the quantity of water available at low water at the point where it crosses the 
frontier is calculated and is then shared out in advance according to a predetermined 
principle of distribution. 
 "These two Articles, 9 and 10, ought clearly both to be interpreted together 
without opposing one to the other, because Article 10 deals with ' available water' after 
the application of Article 9 concerning recognized enjoyment: the two Articles taken 
together exhaust the object of the regulation. 
 "This remark is of interest if one approaches the point which raised most 
controversy between the parties, that is, the reservation of ' the respective rights of the 
Governments to authorize works of public utility, on condition that proper compensation 
is paid '. 
 "According to the Tribunal, the reservation of the right of each contracting State 
to execute works of public utility has a general application. 
 "In any event, if Article 9 gives the upstream State the right, subject to 
compensation, to deprive in a definitive way users in the downstream State of the 
enjoyment of waters to which they have a recognized right, it may be asked whether, for 
the execution of works of public utility, it is equally sufficient for the upstream State to 
pay, under Article 1O, compensation for cutting off, in a definitive manner, the 
enjoyment by the downstream State of the available part of the water. 
 "It is certain that, if the right of the upstream State had no legal limit in this 
sphere, apart from the payment of compensation, the French scheme would satisfy the 
basic conditions laid down by Article 10. 
 "The Spanish Government maintains that the French Government did not have 
the right to deprive the Spanish State definitively of the enjoyment of that part of the 
water which devolves to it under Article 10. If that were the case, the French scheme 
would still comply with the terms of Article 11 if it were established that the part of the 
waters of the Carol directed into the Ariege is less than the volume of water allocated to 
the riparian owners of the Carol on this side of the frontier as well as to the French State 
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under Article 10. The Tribunal has not sufficient factual evidence to permit it to decide 
the latter point. 
 "The solution of the problem which has just been examined on the subject of the 
scope of Article 10 is nevertheless not indispensable for resolving the question put by 
the Compromis. 
 "6. In effect, thanks to the restitution effected by the devices described above, 
none of the guaranteed users w ill suffer in his enjoyment of the waters (this is not the 
subject of any claim founded on Article 9); at the lowest water level, the volume of the 
surplus waters of the Carol, at the boundary, w ill at no time suffer a diminution; it may 
even, by virtue of the minimum guarantee given by France, benefit by an increase in 
volume assured by the waters of the Ariege flowing naturally to the Atlantic. 
 "One might have attacked this conclusion in several different ways. 
 "It could have been argued that the works would bring about an ultimate pollution 
of the waters of the Carol or that the returned waters would have a chemical 
composition or a temperature or some other characteristic which could injure Spanish 
interests. Spain could then have claimed that her rights had been impaired in violation 
of the Additional Act. Neither in the dossier nor in the pleadings in this case is there any 
trace of such an allegation. 
 "It could also have been claimed that, by their technical character, the works 
envisaged by the French project could not in effect ensure the restitution of a volume of 
water corresponding to the natural contribution of the Lanoux to the Carol, either 
because of defects in measuring instruments or in mechanical devices to be used in 
making the restitution. The question was lightly touched upon in the Spanish Counter 
Memorial (p. 86), which underlined the extraordinary complexity ' of procedures for 
control, their ' very onerous ' character, and the ' risk of damage or of negligence in the 
handling of the watergates, and of obstruction in the tunnel'. But it has never been 
alleged that the works envisaged present any other character or would entail any other 
risks than other works of the same kind which today are found all over the world. It has 
not been clearly affirmed that the proposed works would entail an abnormal risk in 
neighbourly relations or in the utilization of the waters. As we have seen above, the 
technical guarantees for the restitution of the waters are as satisfactory as possible. If, 
despite the precautions that have-been taken, the restitution of the waters were to suffer 
from an accident, such an accident would be only occasional and, according to the two 
Parties, would not constitute a violation of Article 9. 
 "7. The Spanish Government takes its stand on a different ground. In the 
arbitration Compromis it had already alleged that the French scheme ' modifies the 
natural conditions of the hydrographic basin of Lake Lanoux by diverting its waters into 
the Ariège and thus making the restoration of the waters of the Carol physically 
dependent on human will, which would involve the de facto preponderance of one Party 
in place of the equality of the two Parties as provided by the Treaty of Bayonne of May 
26, 1866, and by the Additional Act of the same date. 
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 "The position of the Spanish Government seems to become clearer in the course 
of the written and of the oral proceedings. In the Memorial (at p. 52) that Government 
invokes Article 12 of the Additional Act: 


  


 " 'Article 12. The downstream lands are obliged to receive from the higher lands of the 
neighbouring country the waters which flow naturally therefrom together with what they carry, 
without the hand of man having contributed thereto. There may be constructed neither a dam, nor 
any obstacle capable of harming the upper riparian owners, to whom it is likewise forbidden to do 
anything which might increase the burdens attached to the servitude of the downstream lands.' 


 
 "According to the Spanish Government, that provision appears to establish the 
conception that neither of the Parties may, without the consent of the other, modify the 
natural flow of the waters. The Spanish Counter Memorial (at p. 77) recognizes 
nevertheless that: ‘From the moment when human will intervenes to bring about some 
hydraulic development, it is an extra-physical element which acts upon the current and 
changes what Nature has established.' Similarly, the Spanish Government does not 
give a fixed meaning to ' the order of Nature'; according to the Counter Memorial (at p. 
96): { A State has the right to utilize unilaterally that part of a river which runs through it 
so far as such utilization is of a nature which will effect on the territory of another State 
only a limited amount of damage, a minimum of inconvenience, such as falls within what 
is implied by good neighbourliness.' 
 "Actually, it seems that the Spanish argument is twofold and relates, on the one 
hand, to the prohibition, in the absence of the consent of the other Party, of 
compensation between two basins, despite the equivalence of what is diverted and 
what is restored, and, on the other hand, the prohibition, without the consent of the 
other Party, of all acts which may create by a de facto inequality the physical possibility 
of a violation of rights. 
 "These two points must now be examined successively. 
 "8. The prohibition of compensation between the two basins, in spite of 
equivalence between the water diverted and the water restored, unless the withdrawal 
of water is agreed to by the other Party would lead to the prevention in a general way of 
a withdrawal from a watercourse belonging to River Basin A for the benefit of River 
Basin B. even if this withdrawal is compensated for by a strictly equivalent restitution 
effected from a watercourse of River Basin B for the benefit of River Basin A. The 
Tribunal does not overlook the reality, from the point of view of physical geography, of 
each river basin, which constitutes, as the Spanish Memorial (at p. 53) maintains, ' a 
unit '. But this observation does not authorize the absolute consequences that the 
Spanish argument would draw from it. The unity of a basin is sanctioned at the juridical 
level only to the extent that it corresponds to human realities. The water which by nature 
constitutes a fungible item may be the object of a restitution which does not change its 
qualities in regard to human needs. A diversion with restitution, such as that envisaged 
by the French project, does not change a state of affairs organized for the working of 
the requirements of social life. 
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 "The state of modern technology leads to more and more frequent justifications 
of the fact that waters used for the production of electric energy should not be returned 
to their natural course. Water is taken higher and higher up and it is carried ever farther, 
and in so doing it is sometimes diverted to another river basin, in the same State or in 
another country within the same federation, or even in a third State. Within federations, 
the judicial decisions have recognized the validity of this last practice (Wyoming v. 
Colorado . . . [259 U.S. 419]) and the instances cited by Dr. J. E. Berber, Die 
Rechtsqgellen des internationalen Wassernutzungrechts, p. 180, and by M. Sauser-
Hall, ' L'Utilisation industrielle des fleuves internationaux', [in] Recueil des Cours de 
l'Académie de Droit international de la Haye, 1953, vol. 83, p. 544; for Switzerland, [see] 
Recueil des Arrêts du Tribunal Fédéral, vol. 78, Part 1, pp. 14 et seq.). 
The Tribunal therefore is of opinion that the diversion with restitution as envisaged in the 
French scheme and proposals is not contrary to the Treaty and to the Additional Act of 
1866. 
 "9. Elsewhere, the Spanish Government has contested the legitimacy of the 
works carried out on the territory of one of the signatory States of the Treaty and of the 
Additional Act, if the works are of such a nature as to permit that State, albeit in violation 
of its international pledges, to bring pressure to bear on the other signatory. This rule 
would derive from the fact that the Treaties concerned confirm the principle of equality 
between States. Concretely, Spain considers that France has not the right to bring 
about, by works of public utility, the physical possibility of cutting off the flow of the 
waters of the Lanoux or the restitution of an equivalent quantity of water. It is not the 
task of this Tribunal to pronounce judgment on the motives or the experiences which 
may have led the Spanish Government to voice certain misgivings. But it is not alleged 
that the works in question have as their object, apart from satisfying French interests, 
the creation of a means of injuring, at least contingently, Spanish interests; that would 
be all the more improbable since France could only partially dry up the resources that 
constitute the flow of the Carol, since she would affect also all the French lands that are 
irrigated by the Carol and since she would expose herself along the entire boundary to 
formidable reprisals. 
 "On the other hand, the proposals of the French Government which form an 
integral part of its project carry ' the assurance that in no case will it impair the régime 
thus established ' (Annex 12 of the French Memorial). The Tribunal must therefore reply 
on the basis of this assurance to the question posed by the Compromis. It cannot be 
alleged that, despite this pledge, Spain would not hare a sufficient guarantee, for there 
is a general and well-established principle of law according to which bad faith is not 
presumed. Furthermore, it has not been contended that at any time one of the two 
States has knowingly violated, at the expense of the other, a rule relating to the control 
of the water. At any rate, while inspired by a just spirit of reciprocity, the Treaties of 
Bayonne has only established a legal equality and not an equality in fact. If it were 
otherwise, they would has had to forbid on both sides of the boundary all installations 
and works of a military nature which might have given one of the States a de facto 
preponderance which it might use to violate its international pledges. But we must go 
still further; the growing ascendancy of man over the forces and the secrets of nature 
has put into his hands instruments which he can use to violate his pledges just as much 
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as for the common good of all; the risk of an evil use has so far not led to subjecting the 
possession of these means of action to the authorization of the States which may 
possibly be threatened. Even if we took our stand solely on the ground of neighbourly 
relations, the political risk alleged by the Spanish Government would not present a more 
abnormal character than the technical risk which was discussed above. In any case, we 
do not find either in the Treaty and the Additional Act of May 26, 1866, or in international 
common law, any rule that forbids one State, acting to safeguard its legitimate interests, 
to put itself in a situation which would in fact permit it, in violation of its international 
pledges, seriously to injure a neighbouring State. 
 “It remains to enquire whether the French scheme conflicts with the basic rules 
laid down by Article 11. That question will be examined below within the general 
framework of that Article (see para. 24). 
 "Subject to this last-mentioned question, the Tribunal replies in the negative to 
the first question, at para. 3 (A) supra8 
 "As to question (B.): 
 “10.  In the Compromis, the Spanish Government had already declared that, in its 
opinion, the French scheme required for its execution ' the previous agreement of both 
Governments, in the absence of which the country making the proposal is not at liberty 
to undertake the works '. 
 "In the written as well as the oral proceedings, that Government developed this 
point of view, completing it by the recital of the principles which ought to govern 
dealings leading to such prior agreement. Two obligations, therefore, would seem to 
rest upon the State which desires to undertake the works envisaged, the more important 
being to reach a prior agreement with the other interested State; the other, which is 
merely accessory thereto, being to respect the other rules laid down by Article 11 of the 
Additional Act. 
 "The argument put forward by the Spanish Government is stated on two planes—
the Spanish Government takes its stand, on the one hand, on the Treaty and the 
Additional Act, on the other hand on the system of faceries or compascuités9 which 
exists on the Pyrenean frontier, as well as on the rules of international common law. 
The two latter sources would permit, first of all, the interpretation of the Treaty and the 
Additional Act of 1866, and then, in a larger perspective, the demonstration of the 
existence of an unwritten general rule of international law. The latter (it is contended) 
has precedents which would permit its establishment in the traditions of the system of 
faceries, in the provisions of the Pyrenean Treaties and in the international practice of 
States in the matter of the industrial use of international watercourses. 
 "11. Before proceeding to an examination of the Spanish argument, the Tribunal 
believes it will be useful to make some very general observations on the nature of the 
obligations invoked against the French Government. To admit that jurisdiction in a 
certain field can no longer be exercised except on the condition of, or by way of, an 
agreement between two States, is to place an essential restriction on the sovereignty of 
a State, and such restriction could only be admitted if there were clear and convincing 
evidence. Without doubt, international practice does reveal some special cases in which 
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this hypothesis has become reality; thus, sometimes two States exercise conjointly 
jurisdiction over certain territories (joint ownership, co-imperixm, or condominium); 
likewise, in certain international arrangements, the representatives of States exercise 
conjointly a certain jurisdiction in the name of those States or in the name of 
organizations. But these cases are exceptional, and international judicial decisions are 
slow to recognize their existence, especially when they impair the territorial sovereignty 
of a State, as would be the case in the present matter. 
 "In effect, in order to appreciate in its essence the necessity for prior agreement, 
one must envisage the hypothesis in which the interested States cannot reach 
agreement. In such case, it must be admitted that the State which is normally 
competent has lost its right to act alone as a result of the unconditional and arbitrary 
opposition of another State. This amounts to admitting a 'right of assent', a 'right of 
veto', which at the discretion of one State paralyses the exercise of the territorial 
jurisdiction of another. 
 "That is why international practice prefers to resort to less extreme solutions by 
confining itself to obliging the States to seek, by preliminary negotiations, terms for an 
agreement, without subordinating the exercise of their competences to the conclusion of 
such an agreement. Thus, one speaks, although often inaccurately, of the obligation of 
negotiating an agreement'. In reality, the engagements thus undertaken by States take 
very diverse forms and have a scope which varies according to the manner in which 
the) are defined and according to the procedures intended for their execution; but the 
reality of the obligations thus undertaken is incontestable and sanctions can be applied 
in the event, for example, of an unjustified breaking off of the discussions, abnormal 
delay, disregard of the agreed procedures, systematic refusals to take into 
consideration adverse proposals or interests, and, more generally-, in cases of violation 
of the rules of good faith (Tacna-Arica Arbitration: Reports of International Arbitral 
Awards, vol. II, pp. 921 et seq.;10 Case of Railway Traffic between Lithuania and 
Poland: P.C.I.J., Series A/B, No. 42, pp. 108 et seq11). 
 "In the light of these general observations, and in relation to the present case, we 
will now examine in turn whether a prior agreement is necessary and whether the other 
rules laid down by Article II of the Additional Act have been observed. 
 "A. The necessity for a prior agreement. 
 "12. First, to enquire whether the argument that the execution of the French 
scheme is subject to the prior agreement of the Spanish Government is justified in 
relation to the system of compascuités or aceries or in relation to international common 
law; the collected evidence would permit, if necessary, the interpretation of the Treaty 
and the Additional Act of I866, or rather, according to the wider formula given in the 
Spanish argument, to affirm the existence of a general principle of law, or of a custom, 
the recognition of which, inter alia, is embodied in the Treaty and the Additional Act of 
1866 (Spanish Memorial, p. 81).  
 The Spanish Government has endeavoured to demonstrate that the demarcation 
line at the Pyrenean boundary constitutes a zone organized in conformity with a special 
law, customary in nature, incorporated in international law by the Boundary Treaties 
which have recognized it, rather than being a limitation on the sovereign rights of 







 24


bordering States' (Spanish Memorial, p. 55). The most characteristic manifestation of 
this customary law would be the existence of compascuités or faceries (Oral Pleadings, 
fourth session, p. 169 which are themselves the remnant of a more extensive communal 
system which, in the Pyrenean valleys, was founded on the rule that matters of common 
interest must be regulated by agreements that have been freely debated. 
 "In effect, the French project does not impair at all the rights of pasturage on 
French territory guaranteed by the treaties for the benefit of certain Spanish communes. 
It appears in particular, according to the replies of the Parties to a question put by the 
Tribunal, that the pasturage rights that the Spanish Commune of Llivia possesses on 
French territory in no way touch the waters of Lake Lanoux or of the Carol. The Spanish 
Government invokes also the system of compascuités or rather that of the Pyrenean 
communal rights which have now disappeared, and of which the compascuités are the 
last trace, to retain essentially the spirit of this system, based on understanding, on 
respect for common interests and on a search for compromise by agreements freely 
negotiated and concluded. In this sense, it is indeed correct that the characteristics 
peculiar to the Pyrenean border induce the bordering States to be guided, more than for 
any other boundary, by a spirit of co-operation and of understanding indispensable to 
the solution of the difficulties which may be born of boundary relations, particularly in 
mountainous countries. 
 "But one cannot take the matter any further; it is impossible to extend the system 
of compascuités beyond the limits assigned to them by the treaties, or to deduce 
therefrom a notion of generalized ' communal rights ' [communauté] which would have a 
legal content of some sort. As for recourse to the notion of the ' boundary zone ', it 
cannot, by the use of a doctrinal vocabulary, add an obligation to those sanctioned by 
positive law. 
 "13. The Spanish Government endeavoured to establish similarly the content of 
current positive international law. Certain principles which it demonstrates are, 
assuming the demonstration to be accepted, of no interest for the problem now under 
examination Thus, if it is admitted that there is a principle which prohibits the upstream 
State from altering the waters of a river in such a fashion as seriously to prejudice the 
downstream State, such a principle would have no application to the present case, 
because it has been admitted by the Tribunal, in connection with the first question 
examined above, that the French scheme will not alter the waters of the Carol. In fact, 
,States are today perfectly conscious of the importance of the conflicting interests 
brought into play by the industrial use of international rivers, and of the necessity to 
reconcile them by mutual concessions. The only way to arrive at such compromises of 
interests is to conclude agreements on an increasingly comprehensive basis. 
International practice reflects the conviction that States ought to strive to conclude such 
agreements: there would thus appear to be an obligation to accept in good faith all 
communications and contracts which could, by a broad comparison of interests and by 
reciprocal good will, provide States with the best conditions for concluding agreements. 
This point will be referred to again later on, when enquiring what obligations rest on 
France and Spain in connection with the contracts and the communications preceding 
the putting in hand of a scheme such as that relating to Lake Lanoux. 
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 "But international practice does not so far permit more than the following 
conclusion: the rule that States may utilize the hydraulic power of international 
watercourses only on condition of a prior agreement between the interested States 
cannot be established as a custom, even less as a general principle of law. The history 
of the formulation of the multilateral Convention signed at Geneva on December 9, 
1923, relative to the Development of Hydraulic Power Affecting More than One State,12 
is very characteristic in this connection. The initial project was based on the obligatory 
and paramount character of agreements whose purpose was to harness the hydraulic 
forces of international watercourses. But this formulation was rejected, and the 
Convention, in its final form, provides (Article 1) that 


  


 ' [The present Convention] in no way alters the freedom of each State, within the 
framework of international law, to carry out on its territory all operations for the development of 
hydraulic power which it desires '; there is provided only an obligation upon the interested 
signatory States to join in a common study of a development programme; the execution of this 
programme is obligatory only for those States which have formally subscribed to it. 


 
 "Customary international law, like the traditional Law of the Pyrenees, does not 
supply evidence of a kind to orient the interpretation of the Treaty and of the Additional 
Act of 1866 in the direction of favouring the necessity for prior agreement; even less 
does it permit us to conclude that there exists a general principle of law or a custom to 
this effect. 
 "14. As between Spain and France, the existence of a rule requiring prior 
agreement for the development of the water resources of an international watercourse 
can therefore result only from a Treaty. From this point of view, first the Treaty and the 
Additional Act of 1866 and then the Agreement of 1949 will be examined. The latter was 
the subject of copious argument; it can be included among the number of those ' 
modifications agreed upon between the two Governments' mentioned in Article 8 of the 
Additional Agreement of May 26, 1866; and for that reason the Tribunal is competent to 
examine it. 
 "(a) The Treaty and the Additional Act of 1866.—15. The basic argument of the 
Spanish Government, put forward from the time of the-Compromis onward, is that the 
execution of the French scheme is subject to the necessity of a prior agreement 
because it touches the common general interests of the two countries. 
 "According to one argument, the waters are subject to a regime of indivision [joint 
ownership] or, rather, communauté. In its strict meaning, this argument clearly 
contradicts the provisions of Article 8 of the Additional Act; it was not maintained by the 
Spanish Government. But the latter distinguished between community of property and 
community of use and made reference to a community of use based on the sub-heading 
covering Articles 8 to 21 in the Additional Act: ' Control and enjoyment of waters of 
common usage between the two countries' (cf. Spanish Counter Memorial, p. 42; Oral 
Pleadings, 4th session, p. 28). 
 "In regard to running waters, it is difficult to make a very great distinction between 
a communal right of property and a communal right of usage, both of which are in 
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perpetuity. But above all, expressions used in a heading cannot in themselves embrace 
consequences contrary to the principles formally established by the articles grouped 
under that heading. Now, the water system which results from the Additional Act is not 
in general favourable to indivision or communal rights, even of usage; it sets out precise 
rules for a division of waters; few international watercourses are subjected to such 
detailed rules as are those of the Pyrenees; the object of these provisions is to divide 
and separate the rights so as to avoid the difficulties of the systems of indivision, 
difficulties to which the Pyrenean Treaties openly call attention in their preamble (Treaty 
of April 14, 1862), and even in their text (Article 13 of the Treaty of December 2, 1856). 
 "16. A second argument to establish the necessity for a prior agreement could be 
drawn from the text of Article 11 of the Additional-Act (cf. Spanish Memorial, p. 48). If 
Article 11 explicitly sets forth only an obligation to furnish information, ' the necessity for 
prior agreement . . . results implicitly from this obligation to give information which was 
considered above; this obligation cannot disappear by itself since its object is the 
protection of the interests of the other Party.' In the opinion of the Tribunal, this 
reasoning lacks a logical basis. If the contracting Parties had wished to establish the 
necessity for a prior agreement, they would not have confined themselves to mentioning 
in Article 11 only the obligation to give notice. The necessity for prior notice from State A 
to State B is implicit if A is unable to undertake the work envisaged without the 
agreement of B; it would, then, not have been necessary to mention the obligation of 
notice to B. if the necessity for a prior agreement with B had been established. In any 
case, the obligation to give r4et~ce does not include the obligation, which is much more 
extensive, to obtain the agreement of the State that has been notified; the purpose of 
the notice may be completely different from that of agreeing to allow B to exercise the 
right of veto; it may be quite simply (and Article 11 of the Additional Act states this) to 
allow B to safeguard, on the one hand, at the proper time, the rights of its riparian 
owners to compensation, and on the other hand, so far as is possible, its general 
interests. This is so true that, incidentally, and without abandoning on that account its 
main thesis, the Spanish Counter Memorial (at p. 52) admits that according to Article 11 
' these works or new concessions may not alter the system or flow of a watercourse 
except to the extent to which the reconciliation of the interests compromised would be 
impossible.' 
 "The method of reasoning apparent in the development of the Spanish thesis 
calls for a more general observation. The necessity for a prior agreement would derive 
from all the circumstances in which the two Governments are led to reach agreement; 
this would be the case in matters concerning the compensation provided for by Article g 
of the Additional Act, and in the matter of the French proposals which, on account of the 
interplay of the guarantees which they provide, would presuppose an agreement with 
the Spanish Government. This reasoning is in contradiction with the most general 
principles of international law. It is for each State to evaluate in a reasonable manner 
and in good faith the situations and the rules which will involve it in controversies; its 
evaluation may be in contradiction with that of another State; in that case, should a 
dispute arise the Parties normally seek to resolve it by negotiation or, alternatively, by 
submitting to the authority of a third party; but one of them is never obliged to suspend 
the exercise of its jurisdiction because of the dispute except when it assumes an 
obligation to do so; by exercising its jurisdiction it takes the risk of seeing its 
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international responsibility called into question, if it is established that it did not act within 
the limits of its rights. The commencement of arbitral proceedings in the present case 
illustrates perfectly these rules in the functioning of the obligations subscribed to by 
Spain and France in the Arbitration Treaty of July 10, 1929. 
"Pushed to the extreme, the Spanish thesis would imply either the general paralysis of 
the exercise of State jurisdiction whenever there is a dispute, or the submission of all 
disputes, of whatever nature, to the authority of a third party; international practice does 
not support either the one or the other of these consequences. 
 "17. The last textual argument relied upon by the Spanish Government relates to 
Articles 15 and 16 of the Additional Act, which (it is said) establishes the obligation to 
reach a prior agreement. Their exact scope raised considerable controversy: the French 
text of Article 16 relates to a '"droit de réglementation des intéréts généraux et 
interpretation ou modification de leurs réglements’; the Spanish text, which is wider, 
refers to matters of common accord (‘asuntos de conveniencia general'). 
 "In the opinion of the Tribunal, even giving that provision its widest connotation 
and combining, as in the Spanish argument, Article 15 and Article 16, no more can be 
drawn from it than the following conclusion: it lays down a procedure of consultation 
which defines the extent to which the local authorities are called upon to resolve certain 
disputes or to harmonise the exercise of their powers. In case of difficulty, the superior 
administrative level must take over, and finally, in the terms of Article 16, ' the dispute 
shall be submitted to the two Governments '. It results from what has been said above 
that it is impossible to deduce from that formula the need for prior agreement. If the 
Spanish argument were correct, it would have to be admitted that, in a zone which 
would vary from case to case according to the general interests involved, the exercise 
of the powers of the two States would be suspended by the necessity for a prior 
agreement. Practice shows no trace of such an obligation. 
 "The examination of Articles 15 and 16 of the Additional Act leads therefore to a 
negative conclusion as regards the obligation to enter into a prior agreement. Positively, 
one can but admit that there does exist a duty of consultation and of bringing into 
harmony the respective actions of the two States when general interests are involved in 
matters concerning waters. On this point, the fairly extensive principles of Article 16 are 
worthy of being borne in mind when the obligations of the two Parties resulting from 
Article 11 of the Additional Act are examined later. 
 "18. The Parties have attempted to determine the meaning of the Treaty and of 
the Additional Act of 1866 by reference to their respective attitudes, notably on the 
occasion of various projects for developing hydraulic power in the Pyrenees. In support 
of the necessity for an agreement the Spanish Government invoked a Note of February 
29, 1920, from the French Ministry of Foreign Affairs to the Spanish Ambassador in 
Paris (Annex 13 to the Spanish Memorial)-as well as a note verbale dated February 10, 
1932, from the French Ambassador at Madrid relating to the diversion of the waters 
known as Trou de Toro. It is not possible to draw a direct conclusion from this 
diplomatic correspondence, because it concerns works which comprise for a large part 
diversion without restoration. 
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 "In a more general way, when a question gives rise to long controversies and to 
diplomatic negotiations which have been several times begun, suspended and 
resumed, it is appropriate, in order to interpret the meaning of diplomatic documents, to 
take into account the following principles. 
 "As has been recognized by international judicial decisions, both by the 
Permanent Court of Arbitration (in the case of the North Atlantic Fisheries (1910)) and 
by the International Court of Justice (in the [Anglo-Norwegian] Fisheries Case (1951)13 
and in the Case Concerning [Rights of] United States Nationals in Morocco (1952)14, 
one must not seize upon isolated expressions or ambiguous attitudes which do not alter 
the legal positions taken by States. All negotiations tend to take on a global character; 
they bear at once upon rights—some recognized and some contested—and upon 
interests; it is normal that when considering adverse interests, a Party does not show 
intransigence with respect to all of its rights. Only thus can it have some of its own 
interests taken into consideration. 
 "Further, in order for negotiations to proceed in a favourable climate, the Parties 
must consent to suspend the full exercise of their rights during the negotiations. It is 
normal that they should enter into engagements to this effect. If these engagements 
were to bind them unconditionally until the conclusion of an agreement, they would, by 
signing them, lose the very right to negotiate; this cannot be presumed. 
 "It is important to keep these considerations in mind when drawing legal 
conclusions from diplomatic correspondence. 
 "In this case, it is certain that Spain and France have always maintained their 
essential theses concerning the necessity for prior agreement. As the Spanish Memorial 
recognizes (p. 35), neither of the two Governments has ever modified the position that it 
has taken from the beginning. The French Government has in particular restated its own 
position on several occasions, as shown in the dispatch of May 1, 1922 (Annex 25 of 
the Spanish Memorial), and in the conversations set forth in a report of the meeting of 
August 5, 1955, of the Mixed Commission of Engineers (Annex 39 of the Spanish 
Memorial). The Tribunal . . . has not found in the diplomatic correspondence any 
elements which involve recognition by France of the Spanish Government's thesis that 
the execution of works such as those envisaged in the present case is dependent upon 
a prior agreement between the two Governments. 


 "(b) The Agreement of 1949.Χ19. But a special place must be given to an 
Agreement concluded in 1949, to which the Spanish case attaches considerable 
importance. 
 "At the time of the meeting of the session of January 31February 3, 1949, of the 
International Commission of the Pyrenees, the question of Lake Lanoux was brought up 
under the item ' other business' on the agenda, by the French delegation, who proposed 
the constitution of a mixed Commission of Engineers. The Spanish delegation accepted 
the constitution of the Commission ' which shall undertake to study the matter and 
report to the respective Governments, it being understood that the present state of 
affairs is not to be modified until the Governments shall have decided otherwise by 
common accord ' (Annex 31 (1) of the Spanish Memorial). On March 13, 1950, the 
Spanish Government, in a note verbale addressed to the French Government, 
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suggested that the installation at Lake Lanoux of water-measuring apparatus 
constituted a breach of the Agreement. Then France drew up another scheme which 
would ensure a partial restoration of the water, which was notified in accordance with 
Article 11 of the Additional Act of May 26, 1866. In response to a demarche by the 
Spanish Embassy at Paris, the French Government by a Note dated June 27, 1953, 
agreed to the meeting of the Mixed Commission of Engineers envisaged at the meeting 
of the International Commission for the Pyrenees in 1949. Furthermore, the Note stated: 
 'Although the Additional Act of Bayonne of May 26, 1866, which governs the 
matter, in particular by Article 11 thereof, does not provide that works which might affect 
the water system shall be suspended on the request of the other Party, the Minister for 
Foreign Affairs most willingly gives the Spanish Embassy the assurance that nothing 
has been or is about to be undertaken in regard to Lake Lanoux.' (Annex 37 of the 
Spanish Memorial.) 
 "In 1954, the Prefect of the Department of Pyrénées Orientales, acting on the 
instructions of his Government, brought to the notice of the Governor of Gerona that an 
essential modification had been effected to the French scheme, which now provided for 
the restoration of the diverted water, and he added that therefore ' as the present state 
of affairs is not being modified, the obligations undertaken at the time of the meeting of 
the International Commission for the Pyrenees at Madrid in February 1949 are being 
observed.' (Annex 8 of the French Memorial). To a Spanish Note of April 9, 1954, the 
French Ministry of Foreign Affairs replied by a note verbale of July 18,1954 (Annex g of 
the French Memorial). It stated that ' contrary to what the Spanish Embassy asserts in 
the penultimate paragraph of its Note of April 9, 1954, the Ministry of Foreign Affairs did 
not, in its Note of June 27, 1953, give an assurance " that such works would not be 
commenced before the meeting of the Mixed Commission of Engineers " but, more 
precisely, that nothing had been or was about to be undertaken in regard to Lake 
Lanoux, without making the commencement of the works subject to the results of the 
labours of the Commission.' Moreover, the Note adds that the Spanish riparian owners 
of the Carol were not to suffer any damage: ' Article 11 of the Additional Act cannot be 
invoked by either party and the French authorities are in no way bound to make the 
commencement of the work wait upon the meeting of the Mixed Commission arranged 
at the International Commission for the Pyrenees in 1949.' The Mixed Commission of 
Engineers met at Perpignan on August 5, 1955, and reached no result. In reply to a 
Spanish note verbale of August 19, 1955 (Annex 40 of the Spanish Memorial), which on 
the basis of previous obligations denied that the French Government had the right to 
execute the projected works, the latter Government on October 3, 1955, renewed its 
assurance to the Spanish authorities ' that no work has been or will be undertaken 
which might modify the water system on the Spanish slopes ~4 of the Pyrenees before 
the Commission for the Pyrenees meets at Paris on November 3 next. Certain ancillary 
works which had been begun have been suspended.' (Annex 41 of the Spanish 
Memorial.) With the meeting of the International Commission for the Pyrenees the 
negotiations were to take another course; the two delegations recorded their 
disagreement on important points of law, but it was decided that a new Commission, the 
Special Mixed Commission, was to meet at Madrid on December 12,1955, in order ' to 
draw up a scheme for the utilization of the waters of Lake Lanoux ' (Annex 12 of the 
French Memorial). At the same time, the French delegation made it clear that ' if, within 
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three months from today, the Commission whose meeting is provided for in the procès-
verbal has not reached a conclusion, the French authorities will resume their freedom of 
action within the limits of their rights '. The Special Mixed Commission held its first 
meeting at Madrid on December 12, 1955, and a second meeting at Paris on March 2, 
1956, without arriving at any result and without any new obligations being undertaken. 
 "Examination of the diplomatic correspondence shows then that three distinct 
obligations (before the arbitration proceedings) were undertaken by the French 
Government. The two last, that of October 3, 1955, and that of November 14, 1955, 
were for a limited duration; that of 1949 did not mention any period of duration—that is 
why it has a special importance in the Spanish argument. 
 "20. One point alone is not contested: the obligation had a valid existence; but 
the Parties are in accord neither as to its duration nor as to its scope.  
 “It is not to be doubted that each of the Parties understands that obligation in the 
light of its own interpretation of the Treaty and of the Additional Act of 1866. France was 
able to form the view that, as Spain did not have the right to approve or disapprove, and 
seeing that she could regard the proposed works as conforming with the basic rules of 
the Treaties, she was not bound to suspend the execution of the works; from that point 
of view, the agreement of 1949 was a measure which w as preparatory to negotiations 
and which had no meaning except in its concrete framework. This position had been 
taken up in 1922 by France, who in a Note dated January 5, 1922 (Annex 21 of the 
Spanish Memorial), asserted that the constitution of a survey commission could not in 
any event prejudice the Treaty of May 26, 1866. Spain, on the other hand, was able to 
form the view that, in any circumstances, France was bound not to carry out any work 
without her consent and that, in consequence, the agreement of 1949, far from giving 
rise to a new obligation, did no more than confirm a pre-existing general obligation. This 
difference of viewpoint also explains why the Parties differed as to the extent of their 
respective liabilities. It appears that the French Government. considered sometimes that 
it was only bound to ensure for the Carol a course and a flow equivalent to its natural 
course and flow, sometimes that it was only bound not to divert the waters. Spa-in, on 
the contrary, all along took the view that France must not undertake any work which, 
whether closely or remotely, had a direct or indirect connection with the development 
project. 
 "The good faith of both Parties being absolutely unchallenged, it falls to the 
Tribunal to make an objective search for the full significance of the obligation; it is not 
necessary in fact that it should determine the scope thereof; it will suffice to establish its 
duration. 
 In view Of the circumstances surrounding its conclusion, it is normal to place this 
agreement within the framework of diplomatic negotiations. It was brought about by an 
act of the International Commission of the Pyrenees, which possesses no power of its 
own to decide questions which are submitted to it, and whose competence is limited to 
making studies and giving information. The agreement contained not only the pledge to 
maintain the present state of affairs, but above all and essentially it established a Mixed 
Commission of Engineers whose rather vague mandate was to study the question of 
Lake Lanoux and to submit the result of its labours to the Governments. The pledge to 
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maintain the status quo therefore appears to be an accessory consequence of the task 
entrusted to this Commission. The maintenance of the status quo is therefore, in some 
manner, a provisional measure which could last only on condition that the Mixed 
Commission of Engineers showed some real activity. But this Commission, after its first 
meeting held at Gerona on August 29 and 30, 1949, became dormant after having done 
no useful work at all. The engagement entered into by the French Government came to 
a normal end at the moment when, faced with this default, it had recourse to a 
procedure, provided for by treaty, for submitting to Spain a new scheme which 
comprised, unlike all the preceding ones, the restitution, at first partial and then total, of 
the diverted waters. Nevertheless, some doubts may persist, as both the French Note of 
June 27, 1953, and that of July 18,1954, allude to a mixed Commission of engineers; 
and this body met at Perpignan on August 5, 1955, to put on record that it was definitely 
unable to accomplish anything. After this setback, it may be regarded as certain that the 
Commission disappears as an instrument for study and negotiation and that the 
obligations connected with its existence disappear with it. The International Commission 
of the Pyrenees met in November 1955 and set up fresh negotiating machinery, a 
Special Mixed Commission of new composition of which one of the Governments had 
fixed the authority at a period of three months. No engagement similar to that of 1949 
was entered into. The agreement of 1949, therefore, could not prolong its effect beyond 
the existence of the Mixed Commission of Engineers, unless it was to be of indefinite 
duration. But in this last hypothesis it would lose its provisional character; it would 
subordinate the very right to execute the works to the necessity for an agreement, 
whereas such an agreement was simply to mark the moment when their execution 
might be begun. 
 "B. Other obligations owing from Article 11 of the Additional Act. 
 "21. Article 11 of the Additional Act imposes on the States in which it is proposed 
to erect works or to grant new concessions likely to change the course or the volume of 
a successive watercourse a double obligation. One is to give prior notice to the 
competent authorities of the frontier district; the other is to set up machinery for dealing 
with compensation claims and safeguards for all interests involved on either side. 
 "The first obligation does not call for much comment, since its sole object is to 
permit the carrying out of the second. In any event, the possibility of prejudicing the 
course or the volume of the water mentioned in Article 11 cannot in any case be left 
exclusively to the discretion of the State which proposes to execute those works or to 
grant new concessions; the assertion of the French Government that the projected 
works can cause no prejudice to the Spanish riparian owners is, despite what has been 
said in argument (French Memorial, p. 36) not sufficient to relieve that Government from 
any of the obligations contained in Article 11 (see the note verbale of July 18, 1954, 
from the French Ministry of Foreign Affairs to the Spanish Embassy: Annex g of the 
French Memorial, p. 100). A State which is liable to suffer repercussions from work 
undertaken by a neighbouring State is the sole judge of its interests; and if the 
neighbouring State has not taken the initiative, the other State cannot be denied the 
right to insist on notification of works or concessions which are the object of a scheme. 
 "It has not been disputed that France has, in regard to the development of Lake 
Lanoux, complied with the obligation to give notice. 
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 "22. The content of the second obligation is more difficult to determine. The ' 
claims ' mentioned in Article 11 are related to the various rights protected by the 
Additional Act, but the essential problem is to ascertain how ' all the interests that may 
be involved on both sides' ought to be safeguarded. 
 "It must first be determined what are the ' interests' which have to be 
safeguarded. A strict interpretation of Article 11 would permit the reading that the only 
interests are those which correspond with a riparian right. However, various 
considerations which have already been explained by the Tribunal lead to a more liberal 
interpretation. Account must be taken of all interests, of whatsoever nature, which are 
liable to be affected by the works undertaken, even if they do not correspond to a right. 
Only such a solution complies with the terms of Article 16, with the spirit of the Pyrenees 
Treaties, and with the tendencies which are manifested in instances of hydroelectric 
development in current international practice. 
 "The second question is to determine the method by which these interests can be 
safeguarded. If that method necessarily involves communications, it cannot be confined 
to purely formal requirements, such as taking note of complaints, protests or 
representations made by the downstream State. The Tribunal is of the opinion that, 
according to the rules of good faith, the upstream State is under the obligation to take 
into consideration the various interests involved, to seek to give them every satisfaction 
compatible with the pursuit of its own interests, and to show that in this regard it is 
genuinely concerned to reconcile the interests of the other riparian State with its own. 
 "It is a delicate matter to establish whether such an obligation has been complied 
with. But, without substituting itself for the Parties, the Tribunal is in a position to 
proceed to that decision on the basis of elements furnished by the negotiations. 
 "23. In the present case, the Spanish Government reproaches the French 
Government for not having based the development scheme for the waters of Lake 
Lanoux on a foundation of absolute equality: this is a double reproach. It attacks 
simultaneously form and substance. As to form, it is said that the French Government 
has imposed its scheme unilaterally without associating the Spanish Government with it 
in a common search for an acceptable solution. Substantively, it is alleged that the 
French scheme does not maintain a just balance between French interests and Spanish 
interests. The French scheme, in the Spanish view, would serve perfectly French 
interests, especially those related to the production of electric energy, but would not 
take into sufficient consideration Spanish interests in connection with irrigation. 
According to the Spanish Government, the French Government refused to take into 
consideration schemes which, in the opinion of the Spanish Government, would have 
involved a very small sacrifice of French interests and great advantages for the Spanish 
rural economy. Spain bases its arguments on the following facts in particular. In the 
course of the work of the Special Mixed Commission at Madrid (September 12-17, 
1955), the French delegation compared three schemes for the development of Lake 
Lanoux and remarked on the considerable advantages which the first scheme (which 
was similar to the final scheme) presented, in its view, over the other two. The Spanish 
delegation having no special objection in regard to the latter schemes, declared itself 
ready to accept either of the two. The French delegation did not feel itself able to depart 
from the execution of scheme No. 1, which was more favourable to French interests and 
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was founded, according to the delegation, on French rights (French Memorial, pp. 117 
et seq., 127) 
On a theoretical basis the Spanish argument is unacceptable to the Tribunal, for Spain 
tends to put rights and simple interests on the same plane. Article 11 of the Additional 
Act makes this distinction and the two Parties have reproduced it in the basic statement 
of their contention at the beginning of the Compromis:  


 " ' Considering that in the opinion of the French Government the carrying out of its 
scheme . . . will not harm any of the rights or interests referred to in the Treaty of Bayonne of May 
26, 6 , and in the Additional Act of the same date,  


“’considering that, in the opinion of the Spanish Government, the carrying out of that scheme will 
harm Spanish rights and interests'  


 "France is entitled to exercise her rights; she cannot ignore Spanish interests. 
 "Spain is entitled to demand that her rights be respected and that her interests be 
taken into consideration.  
 "As a matter of form, the upstream State has, procedurally, a right of initiative; it 
is not obliged to associate the downstream State in the elaboration of its schemes. If, in 
the course of discussions, the downstream State submits schemes to it, the upstream 
State must examine them, but it has the right to give preference to the solution 
contained in its own scheme provided that it takes into consideration in a reasonable 
manner the interests of the State. 
 "24. In the case of Lake Lanoux, France has maintained to the end the solution 
which consists in diverting the waters of the Carol to the Ariege with full restitution. By 
making this choice France is only making use of a right; the development works of Lake 
Lanoux are on French territory, the financing of and responsibility for the enterprise fall 
upon France, and France alone is the judge of works of public utility which are to be 
executed on her own territory, save for the provisions of Articles 9 and 10 of the 
Additional Act, which, however, the French scheme does not infringe.  
 "On her side, Spain cannot invoke a right to insist on a development of Lake 
Lanoux based on the needs of Spanish agriculture. In effect, if France were to renounce 
all of the works envisaged on her territory, Spain could not demand that other works in 
conformity with her wishes should be carried out. Therefore, she can only urge her 
interests in order to obtain, within the framework of the scheme decided upon by 
France, terms which reasonably safeguard them.  
 "It remains to be established whether this requirement had been fulfilled. 
 "In whatever fashion one regards the course of dealings covering the period 
1917-1954, it is beyond doubt that the French position became very flexible and even 
transformed. From a promise of compensation but without restoration of diverted water, 
it passed to a partial restoration; then, in j 9 4, to complete restoration.  In 1955, in the 
proposals which are an integral part of the scheme itself, France added to complete 
restoration the guarantee of a minimum restoration of 20 million cubic metres; that offer 
was possible only without the framework of the diversion of water from the Atlantic into 
the Mediterranean, since, moreover, France was going to ensure the complete 
restoration of the waters of the Carol. In 1956, at the time of the second meeting of 
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experts, in March, France made two new proposals to Spain. The restoring of the water 
by the French, instead of following the rhythm of the natural feeding of Lake Lanoux, 
would be modified according to the needs of Spanish agriculture; during the irrigation 
period, all the water would be diverted into the Carol while during the winter period, on 
the other hand, France would reduce the flow so as to ensure over the year an equality 
of water diverted and restored (a system known as ' running account of water'). On the 
other hand, an inter-annual reserve would permit Spain to draw from a supplementary 
source in an exceptionally dry year (Annex 11 of the French Memorial, p. 147). On 
March 5, 1956, the president of the Spanish delegation replied, according to the procès-
verbal, as follows: 
 


 ‘"The new proposals formulated by the French delegation cannot be taken into 
consideration because any solution which pre-supposes the diversion of the waters of Lake 
Lanoux out of their natural course is unacceptable to Spain. He adds that the attitude of the 
Spanish delegation does not result from a desire to obtain compensation either by an increase in 
the volume of water guaranteeing Spanish irrigation or by more electric energy, so that it is quite 
useless to discuss the volume of water proposed by way of compensation, seeing that there is no 
agreement on the basic question.' (French Memorial, p. 156.) 


 


 "When one examines the question of whether France, either in the course of the 
dealings or in her proposals, has taken Spanish interests into sufficient consideration, it 
must be stressed how closely linked together are the obligation to take into 
consideration, in the course of negotiations, adverse interests and the obligation to give 
a reasonable place to these interests in the solution finally adopted. A State which has 
conducted negotiations with understanding and good faith in accordance with Article 11 
of the Additional Act is not relieved from giving a reasonable place to adverse interests 
in the solution it adopts simply because the conversations have been interrupted} even 
though owing to the intransigence of its partner. Conversely, in determining the manner 
in which a scheme has taken into consideration the interests involved, the way in which 
negotiations have developed, the total number of the interests which have been 
presented, the price which each Party was ready to pay to have those interests 
safeguarded, are all essential factors in establishing, with regard to the obligations set 
out in Article 11 of the Additional Act, the merits of that scheme. 
 "Having regard to all the circumstances of the case, set out above, the Tribunal is 
of opinion that the French scheme complies with the obligations of Article 11 of the 
Additional Act. 
 "For these reasons: 
 "The Tribunal decides to reply affirmatively to the question set out in the first 
Article of the Compromis. In carrying out, without prior agreement between the two 
Governments, works for the utilization of the waters of Lake Lanoux in the conditions 
mentioned in the Scheme for the Utilization of the Waters of Lake Lanoux notified to the 
Governor of the Province of Gerona on January 21, 1954, and brought to the notice of 
the representatives of Spain on the Commission for the Pyrenees at its session held 
from November 3 to 14, 1955, and according to the proposals submitted by the French 
delegation to the Special Mixed Commission on December 13, 1955, the French 
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Government was not committing a breach of the provisions of the Treaty of Bayonne of 
May 26, 1866, and the Additional Act of the same date." 
 
[Report: Sentence dg Tribunal arbitral (Affaire du Lac Lanoux), November 16, 1957 (in 
French).15] 
 
 
                                                 
1 Set up under a Compromis dated November 19, 1956, pursuant to an Arbitration Treaty of July 10, 
1929, between France and Spain, 
2 According to the French Memorial, Lake Lanoux, one of the largest Pyrenean lakes, lies at an altitude of 
approximately 2,174 metres, is about three kilometers in length and 500 metres in width, and has a 
surface of 86 hectares.  Its depth is at some points as great as 53 metres.  The volume of water it collects 
naturally is about 17 million cubic metres.  The planned construction of barrage of the height of 45 metres 
would turn Lake Lanoux into a reservoir capable of storing approximately 70 million cubic metres of water.  
The water would be channeled through a tunnel toward the Atlantic watershed and directed to a pwer 
station where it would be run through a turbine after dropping straight from a height of 780 metres.  This 
project would enable France to produce enough electricity, even during the peak hours, to serve a city of 
326,000 inhabitants throughout the year.  To return to the Carol River the waters diverted from it, the 
Franch project contemplates the construction of a tunnel, 5 kilometers in length, which would take water 
from the Ariege to the Carol at a rate of approximately 5 cubic metres per second and at a point higher 
than where the headworks of a canal which serves Spanish users are located.  The headworks would lie 
in French territory.  The planned diversion amounts to 25% of the entire flow of the Carol, the waters of 
which are used in Spain by 18,000 farmers.  (Affaire du Lac Lanoux, Mémoire du Gouvernement de la 
Republique Française 3-13 [Paris, 1967]. 
3 Translation as in Hertslet, The Map of Europe by Treaty (1875), vol. III, p.1647. 
4 Ibid., p. 1649. 
5 In an official note of May 1, 1922, of the Prime Minister and Minister of Foreign Affairs, M Poincare, 
France objected to the enlarged jurisdiction of a Mixed Commission, saying that it was “incompatible with 
her sovereign rights.  Every State has in practice the right to carry our its territory, independently, such 
works as it pleases.  In case of alterations of the regime of waters whose counterpart is being used by 
riparians of another State, it must only subordinate the execution to the safeguarding of the interests of 
these riparians. These principles are those of natural law.  Article 11 of the Treaty of May 26, 1866 has 
added nothing.  It has confined itself to indicating the procedure aimed at ensuring its enforcement in the 
relations between France and Spain.”  (Affaire du Lac Lamoux, Contre-Memoire du Gouvernement de la 
Republique Francaise, p. 6 (Paris, 1957). 
 The French Counter-Memorial, at p.7, refers to this “natural law” and maintains that, since no 
alteration of the system or volume of the Carol River was planned, no violation would follow.  In addition it 
indicates the French Government stated that “Il va de soi” a state must respect the rights and interests of 
a lower riparian in one of three possible ways, depending on the circumstances: (1) by indemnification in 
the form of payments or replacement of the waters appropriated; (2) by incorporating in its projects 
appropriate technical and legal guarantees; (3) even by giving up its project ifit cannot avoid a serious 
injury to the interests in question.  Ibid., at p. 29. 
6 I.e. those which flow from one State to another; c.f. infra, p. 121. 
7 P.C.I.J., Series A/B, No. 70, p. 16; cf. Annual Digest, 1935-1937, Case No. 211 at p. 450. 
8 See supra, p.121. 
9 “Droit de passage commun à plusieurs communautés. villages, etc”—Nouveau Larousse Universel. 
10 See also Annual Digest, 1925-1926, No. 269. 
11 Ibid., 1931-1932, Case No. 215. 
12 L.N.T.S., vol. 36, p. 75. 
13 I.C.J. Reports, 1951, p. 116; International Law Reports, 1951, Case No. 36. 
14 I.C.J Reports,1952, p. 176; International Law Reports, 1952, Case No. 51 
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15 See also A.J., 53 (1959), pp. 37-49, 62-66 and 156-171. 
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Advocate General: J. Mazák, 
Registrar: R. Grass, 


having regard to the written procedure, 


after hearing the Opinion of the Advocate General at the sitting on 28 June 2007, 


gives the following 


Judgment 


1 By its application, the Commission of the European Communities is seeking 
annulment of Council Framework Decision 2005/667/JHA of 12 July 2005 to 
strengthen the criminal-law framework for the enforcement of the law against ship-
source pollution (OJ 2005 L 255, p. 164) ('the Framework Decision' or 'Framework 
Decision 2005/667'). 


Legal context and background to the dispute 


2 On 12 July 2005, acting on the initiative of the Commission, the Council of the 
European Union adopted Framework Decision 2005/667. 
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3 Based on Title VI of the EU Treaty, in particular on Articles 31(1)(e) EU and 
34(2) (b) EU, the Framework Decision constitutes, as is clear from the first five 
recitals in its preamble, the instrument by which the European Union intends to 
approximate criminal-law legislation of the Member States by requiring them to 
provide for criminal penalties in order to combat ship-source pollution caused with 
intent or by serious negligence. 


4 The Framework Decision supplements Directive 2005/35/EC of the European 
Parliament and of the Council of 7 September 2005 on ship-source pollution and on 
the introduction of penalties for infringements (OJ 2005 L 255, p. 11), with a view to 
strengthening maritime safety by approximating the legislation of the Member 
States. 


5 Framework Decision 2005/667 provides that the Member States are to adopt a 
certain number of criminal-law-related measures with a view to attaining the 
objective pursued by Directive 2005/35, namely to ensure a high level of safety and 
environmental protection in relation to maritime transport. 


6 Article 1 of the Framework Decision states: 


Tor the purposes of this framework decision, the definitions provided for in Article 
2 of Directive 2005/35/EC shall apply.' 
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7 Article 2 of the Framework Decision provides: 


'L Subject to Article 4(2) of this framework decision, each Member State shall take 
the measures necessary to ensure that an infringement within the meaning of 
Articles 4 and 5 of Directive 2005/35/EC shall be regarded as a criminal offence. 


2. Paragraph 1 shall not apply to crew members in respect of infringements that 
occur in straits used for international navigation, exclusive economic zones and on 
the high seas where the conditions set out in Annex I, Regulation 11(b) or in Annex 
II, Regulation 6(b), of the Marpol 73/78 Convention are satisfied.' 


8 Article 3 of the Framework Decision provides: 


'Each Member State shall, in accordance with national law, take the measures 
necessary to ensure that aiding, abetting or inciting an offence referred to in Article 
2 is punishable.' 


9 Article 4 of the Framework Decision is worded as follows: 


'1 . Each Member State shall take the measures necessary to ensure that the offences 
referred to in Articles 2 and 3 are punishable by effective, proportionate and 
dissuasive criminal penalties which shall include, at least for serious cases, criminal 
penalties of a maximum of at least between one and three years of imprisonment. 
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2. In minor cases, where the act committed does not cause a deterioration of the 
quality of the water, a Member State may provide for penalties of a different type 
from those laid down in paragraph 1. 


3. The criminal penalties provided for in paragraph 1 may be accompanied by other 
penalties or measures, in particular fines, or the disqualification for a natural person 
from engaging in an activity requiring official authorisation or approval, or founding, 
managing or directing a company or a foundation, where the facts having led to his/ 
her conviction show an obvious risk that the same kind of criminal activity may be 
pursued again. 


4. Each Member State shall take the measures necessary to ensure that the 
intentionally committed offence referred to in Article 2 is punishable by a maximum 
of at least between five and ten years of imprisonment where the offence caused 
significant and widespread damage to water quality, to animal or vegetable species 
or to parts of them and the death or serious injury of persons. 


5. Each Member State shall take the measures necessary to ensure that the 
intentionally committed offence referred to in Article 2 is punishable by a maximum 
of at least between two and five years of imprisonment where: 


(a) the offence caused significant and widespread damage to water quality, to 
animal or vegetable species or to parts of them; or 
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(b) the offence was committed within the framework of a criminal organisation 
within the meaning of Council Joint Action 98/733/JHA of 21 December 1998 
on making it a criminal offence to participate in a criminal organisation in the 
Member States of the European Union [OJ 1998 L 351, p. 1], irrespective of the 
level of the penalty referred to in that Joint Action. 


6. Each Member State shall take the measures necessary to ensure that the offence 
referred to in Article 2, when committed with serious negligence, is punishable by a 
maximum of at least between two and five years of imprisonment where the offence 
caused significant and widespread damage to water quality, to animal or vegetable 
species or to parts of them and the death or serious injury of persons. 


7. Each Member State shall take the measures necessary to ensure that the offence 
referred to in Article 2, when committed with serious negligence, is punishable by a 
maximum of at least between one and three years of imprisonment where the 
offence caused significant and widespread damage to water quality, to animal or 
vegetable species or to parts of them. 


8. Regarding custodial penalties, this Article shall apply without prejudice to 
international law and in particular Article 230 of the 1982 United Nations 
Convention on the Law of the Sea.' 


10 According to Article 5 of the Framework Decision: 


'1 . Each Member State shall take the measures necessary to ensure that legal persons 
can be held liable for the offences referred to in Articles 2 and 3, committed for their 
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benefit by any persons acting either individually or as part of an organ of the legal 
person, who have a leading position within the legal person, based on: 


(a) a power of representation of the legal person, or 


(b) an authority to take decisions on behalf of the legal person, or 


(c) an authority to exercise control within the legal person. 


2. Apart from the cases provided for in paragraph 1, Member States shall take the 
measures necessary to ensure that a legal person can be held liable where lack of 
supervision or control by a person referred to in paragraph 1 has made possible the 
commission of the offence referred to in Article 2 for the benefit of the legal person 
by a person under its authority. 


3. The liability of a legal person under paragraphs 1 and 2 shall not exclude criminal 
proceedings against natural persons who are involved as perpetrators, instigators or 
accessories in the offences referred to in Articles 2 and 3.' 
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11 Article 6 of the Framework Decision provides: 


' 1 . Each Member State shall take the measures necessary to ensure that a legal 
person held liable pursuant to Article 5(1) is punishable by effective, proportionate 
and dissuasive penalties. The penalties: 


(a) shall include criminal or non-criminal fines, which, at least for cases where the 
legal person is held liable for offences referred to in Article 2, are: 


(i) of a maximum of at least between EUR 150 000 and EUR 300 000; 


(ii) of a maximum of at least between EUR 750 000 and EUR 1 500 000 in the 
most serious cases, including at least the intentionally committed offences 
covered by Article 4(4) and (5); 


(b) may, for all cases, include penalties other than fines, such as: 


(i) exclusion from entitlement to public benefits or aid; 


(ii) temporary or permanent disqualification from engaging in commercial 
activities; 
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(iii) placing under judicial supervision; 


(iv) a judicial winding-up order; 


(v) the obligation to adopt specific measures in order to eliminate the 
consequences of the offence which led to the liability of the legal person. 


2. For the purpose of the implementation of paragraph 1(a), and without prejudice 
to the first sentence of paragraph 1, Member States in which the euro has not been 
adopted shall apply the exchange rate between the euro and their currency as 
published in the Official Journal of the European Union on 12 July 2005. 


3. A Member State may implement paragraph 1(a) by applying a system, whereby 
the fine is proportionate to the turnover of the legal person, to the financial 
advantage achieved or envisaged by the commission of the offence, or to any other 
value indicating the financial situation of the legal person, provided that such system 
allows for maximum fines, which are at least equivalent to the minimum for the 
maximum fines established in paragraph 1(a). 


4. A Member State that implements the framework decision in accordance with 
paragraph 3 shall notify the General Secretariat of the Council and the Commission 
that it intends to do so. 
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5. Each Member State shall take the measures necessary to ensure that a legal 
person held liable pursuant to Article 5(2) is punishable by effective, proportionate 
and dissuasive penalties or measures.' 


12 Article 7(1) of the Framework Decision specifies the factual characteristics of the 
offences in respect of which the Member States are to take the measures necessary 
to establish their jurisdiction, so far as is permitted by international law. 


13 Under Article 7(4) of the Framework Decision, when an offence is subject to the 
jurisdiction of more than one Member State, the relevant Member States are to 
strive to coordinate their actions appropriately, in particular as regards the 
conditions for prosecution and the detailed arrangements for mutual assistance. 
Article 7(5) of the Framework Decision specifies the connecting factors to be taken 
into account in that context. 


14 Article 8 of the Framework Decision provides: 


'1 . Where a Member State is informed of the commission of an offence to which 
Article 2 applies or of the risk of the commission of such an offence which causes or 
is likely to cause imminent pollution, it shall immediately inform such other 
Member States as are likely to be exposed to this damage, and the Commission. 


2. Where a Member State is informed of the commission of an offence to which 
Article 2 applies or of the risk of the commission of such an offence which is likely to 
fall within the jurisdiction of a Member State, it shall immediately inform that other 
Member State. 
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3. Member States shall without delay notify the flag State or any other State 
concerned of measures taken pursuant to this framework decision, and in particular 
Article 7.' 


15 According to Article 9 of the Framework Decision: 


' 1 . Each Member State shall designate existing contact points, or, if necessary, create 
new contact points, in particular for the exchange of information as referred to in 
Article 8. 


2. Each Member State shall inform the Commission which of its departments acts 
or act as contact points in accordance with paragraph 1. The Commission shall 
notify the other Member States of these contact points.' 


16 Under Article 10 thereof, the Framework Decision is to have the same territorial 
scope as Directive 2005/35. 


17 Article 11 of the Framework Decision provides: 


'1 . Member States shall adopt the measures necessary to comply with the provisions 
of this framework decision by 12 January 2007. 


I - 9141 







JUDGMENT OF 23. 10. 2007 — CASE C-440/05 


2. By 12 January 2007, Member States shall transmit to the General Secretariat of 
the Council and to the Commission the texts of the provisions transposing into their 
national law the obligations imposed on them by this framework decision. On the 
basis of that information and a written report by the Commission, the Council shall, 
by 12 January 2009 at the latest, assess the extent to which Member States have 
complied with this framework decision. 


3. By 12 January 2012, the Commission shall, on the basis of information supplied 
by the Member States on the practical application of the provisions implementing 
this framework decision, submit a report to the Council and make any proposals it 
deems appropriate which may include proposals to the effect that Member States 
shall, concerning offences committed in their territorial sea or in their exclusive 
economic zone or equivalent zone, consider a ship flying the flag of another Member 
State not to be a foreign ship within the meaning of Article 230 of the 1982 United 
Nations Convention on the Law of the Sea.' 


18 In accordance with Article 12 thereof, the Framework Decision entered into force on 
the day following that of its publication in the Official Journal of the European 
Union, 


19 Article 1 of Directive 2005/35 provides: 


'1 . The purpose of this Directive is to incorporate international standards for ship-
source pollution into Community law and to ensure that persons responsible for 
discharges are subject to adequate penalties as referred to in Article 8, in order to 
improve maritime safety and to enhance protection of the marine environment from 
pollution by ships. 
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2. This Directive does not prevent Member States from taking more stringent 
measures against ship-source pollution in conformity with international law/ 


20 Article 2 of Directive 2005/35 provides: 


Tor the purpose of this Directive: 


1. "Marpol 73/78" shall mean the International Convention for the Prevention of 
Pollution from Ships, 1973 and its 1978 Protocol, in its up-to-date version; 


2. "polluting substances" shall mean substances covered by Annexes I (oil) and II 
(noxious liquid substances in bulk) to Marpol 73/78; 


3. "discharge" shall mean any release howsoever caused from a ship, as referred to 
in Article 2 of Marpol 73/78; 


4. "ship" shall mean a seagoing vessel, irrespective of its flag, of any type 
whatsoever operating in the marine environment and shall include hydrofoil 
boats, air-cushion vehicles, submersibles and floating craft/ 
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21 According to Article 3 of that directive: 


' 1 . This Directive shall apply, in accordance with international law, to discharges of 
polluting substances in: 


(a) the internal waters, including ports, of a Member State, in so far as the Marpol 
regime is applicable; 


(b) the territorial sea of a Member State; 


(c) straits used for international navigation subject to the regime of transit passage, 
as laid down in Part III, section 2, of the 1982 United Nations Convention on 
the Law of the Sea, to the extent that a Member State exercises jurisdiction over 
such straits; 


(d) the exclusive economic zone or equivalent zone of a Member State, established 
in accordance with international law; and 


(e) the high seas. 
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2. This Directive shall apply to discharges of polluting substances from any ship, 
irrespective of its flag, with the exception of any warship, naval auxiliary or other 
ship owned or operated by a State and used, for the time being, only on government 
non-commercial service.' 


22 Article 4 of that directive provides: 


'Member States shall ensure that ship-source discharges of polluting substances into 
any of the areas referred to in Article 3(1) are regarded as infringements if 
committed with intent, recklessly or by serious negligence. These infringements are 
regarded as criminal offences by, and in the circumstances provided for in, 
Framework Decision 2005/667 ... supplementing this Directive.' 


23 According to Article 8 of Directive 2005/35: 


'1 . Member States shall take the necessary measures to ensure that infringements 
within the meaning of Article 4 are subject to effective, proportionate and dissuasive 
penalties, which may include criminal or administrative penalties. 


2. Each Member State shall take the measures necessary to ensure that the penalties 
referred to in paragraph 1 apply to any person who is found responsible for an 
infringement within the meaning of Article 4.' 
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24 At the time of adoption both of Directive 2005/35 and the Framework Decision, the 
Commission made statements in order to dissociate itself from the 'double-text' 
approach taken by the Council The statement relating to the Framework Decision 
reads as follows: 


'Given the importance of combating ship-source pollution, the Commission is in 
favour of the discharge of polluting substances by ships being made a criminal 
offence and of penalties being adopted at national level in the event of the 
infringement of Community regulations concerning ship-source pollution. 


The Commission is, however, of the opinion that the Framework Decision is not the 
appropriate legal instrument with which to impose on Member States an obligation 
to criminalise the illicit discharge of polluting substances at sea and to establish 
corresponding criminal penalties at national level 


The Commission — as it is arguing in the Court of Justice in its appeal C-176/03 
[Case C-176/03 Commission v Council [2005] ECR I-7879] against the Framework 
Decision on the protection of the environment through criminal law — considers 
that, within the competences which it possesses for the purpose of achieving the 
objectives set out in Article 2 of the Treaty establishing the European Community, 
the Community is empowered to require Member States to provide for penalties — 
including, if appropriate, criminal penalties — at national level, where this proves 
necessary in order to achieve a Community objective. 


This is the case with regard to questions of ship-source pollution, for which Article 
80(2) of the Treaty establishing the European Community constitutes the legal basis. 
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Pending the ruling on C-176/03, if the Council adopts the Framework Decision in 
spite of this Community competence, the Commission reserves all the rights 
conferred upon it by the Treaty.' 


25 Considering that the Framework Decision had not been adopted on the correct legal 
basis and that Article 47 EU had thereby been infringed, the Commission brought 
the present action. 


The action 


26 By order of the President of the Court of 25 April 2006, leave to intervene in support 
of the forms of order sought by the Commission and the Council respectively was 
granted, on the one hand, to the European Parliament and, on the other, to the 
Kingdom of Belgium, the Czech Republic, the Kingdom of Denmark, the Republic of 
Estonia, the Hellenic Republic, the French Republic, Ireland, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the 
Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the 
Portuguese Republic, the Slovak Republic, the Republic of Finland, the Kingdom of 
Sweden and the United Kingdom of Great Britain and Northern Ireland. 


27 By order of 28 September 2006, the President of the Court granted the Republic of 
Slovenia leave to intervene in support of the forms of order sought by the Council. 


I - 9147 







JUDGMENT OF 23. 10. 2007 — CASE C-440/05 


Arguments of the parties 


28 The Commission considers that, by virtue of the legal basis used for its adoption, the 
Framework Decision infringes Article 47 EU and must therefore be annulled. 


29 According to the Commission, it is clear from the judgment in Case C-176/03 
Commission v Council, the implications of which extend beyond Community policy 
on environmental protection, that regard must be had to the aim and content of a 
measure in order to determine the appropriate legal basis for its adoption. Although 
the Court noted in that judgment that criminal law does not, as a rule, fall within the 
Community's sphere of competence, it recognised that the Community does have an 
implied competence linked to a specific legal basis and may therefore adopt 
appropriate criminal-law measures, provided that there is a need to combat failure 
to implement Community objectives and that the aim of those measures is to ensure 
that the Community policy in question is fully effective. The Court did not define 
the scope of the Community legislatures competence in criminal-law matters, since 
it did not draw any distinctions based on the nature of the criminal-law measures in 
question. 


30 In the present case, the preamble to the Framework Decision states that its purpose 
is to supplement and thereby ensure the effectiveness of the system established by 
Directive 2005/35, which was adopted on the basis of Article 80(2) EC. 


31 As to the content of the Framework Decision, the Commission submits that the 
measures provided for in Articles 1 to 10 thereof all relate to criminal law and 
concern conduct which must be regarded as reprehensible under Community law. 
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32 According to the Commission, the criterion requiring that there be a need, laid 
down by the Court in Case C-176/03 Commission v Council, is also fulfilled in the 
present case. Firstly, the Council implicitly acknowledged as much in adopting the 
Framework Decision, since the third indent of the second paragraph of Article 29 
EU provides that the Member States may approximate their legislation on criminal 
matters only where necessary'. Secondly, given the specific features of the conduct 
covered by Directive 2005/35, all the provisions of that framework decision are 
necessary in order to ensure that the system established by the directive is effective. 


33 The Commission adds that, contrary to what the Council contends, the Court does 
not require an additional criterion, relating to the 'transversal' nature of the 
Community policy in question, to be satisfied in order for a degree of competence in 
criminal-law matters to be recognised as accruing to the Community. Moreover, 
such a criterion would, for most areas of Community law, preclude the possibility of 
any form of criminal-law protection under Community law, even where there was 
clearly a need for criminal-law measures to be taken. 


34 As to the argument that the Council was free to act on the basis of Title VI of the EU 
Treaty to adopt measures relating to the criminal law of the Member States, since it 
had decided, as it was entitled to do under Article 80(2) EC, not to specify the 
penalties further in Directive 2005/35, the Commission states that Article 80(2) EC 
does not contain conditions for the existence of Community competence as such, 
but only for the exercise of that competence. The Council could, of course, have 
decided that the Member States remained competent. If it had, however, the 
Member States would have had to take action separately, since Article 47 EU 
precludes reliance on Title VI of the EU Treaty. 


35 The Commission adds that the Framework Decision does not harmonise the type 
and level of applicable criminal penalty, as the Member States retain a certain 
latitude in that regard and the national courts have discretion to adjust the penalties 
to suit the individual case. Thus, the provisions of Framework Decision 2005/667 do 
not differ fundamentally from those of Article 5(1) of Council Framework Decision 
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2003/80/JHA of 27 January 2003 on the protection of the environment through 
criminal law (OJ 2003 L 29, p. 55), which was annulled by the Court in Case 
C-176/03 Commission v Council 


36 Criminal law does not, of course, constitute an independent Community policy area. 
The fact remains, however, that the Community has an ancillary criminal-law 
competence, which it may exercise if necessary. The criterion of need, applied by the 
Court in Case C-176/03 Commission v Council applies only in relation to the 
exercise of that competence, not to the question whether such a competence exists. 


37 In the light of the functional approach taken by the Court in Case C-176/03 
Commission v Council, and the fact that the measures provided for in Articles 1 to 
10 of the Framework Decision are criminal-law rules which are necessary to ensure 
the effectiveness of the common transport policy, as elaborated upon in Directive 
2005/35, the Commission considers that the Framework Decision as a whole 
infringes Article 47 EU and must accordingly be annulled. 


38 The Commission also observes that the terms 'essential' and 'needed', on the one 
hand, and the notion of 'necessary' within the meaning of Article 29 EU, on the 
other, in fact reflect the same concept and that, at that level, there is no difference 
between the EC Treaty and the EU Treaty. 


39 Lastly, the Commission submits that its interpretation of the judgment in Case 
C-176/03 Commission v Council does not deprive Title VI of the EU Treaty of any 
useful purpose, since a great many areas coming within the scope of that title are not 
affected by that interpretation. 
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40 The European Parliament observes that the Framework Decision is a perfect match 
of the framework decision which was the subject-matter of the judgment in Case 
C-176/03 Commission v Council Firstly, its aim and content are wholly analogous to 
that of Framework Decision 2003/80, which was annulled by the Court in that 
judgment. As is clear from the preamble thereto, the fight against pollution and 
protection of the environment are not ancillary or secondary objectives of 
Framework Decision 2005/667. Likewise, its content is similar to that of Framework 
Decision 2003/80, since in both cases the criminal offences envisaged relate to the 
discharge of polluting substances. Although the two framework decisions diverge as 
regards the specific definition of the type and level of criminal penalty to be applied, 
that divergence is not such as to justify, in the present case, an outcome which is any 
different from that in Case C-176/03 Commission v Council In fact, in that 
judgment the Court has already held that the Community legislature's competence 
in criminal-law matters extends to provisions such as Article 5(1) of Framework 
Decision 2003/80 concerning the type and level of criminal penalties. 


41 Next, the criterion requiring that there be a need is also fulfilled in the present case. 
Lastly, since Articles 1 to 6 of the Framework Decision come within Community 
competence, that decision, being indivisible, should be regarded in its entirety as 
infringing Article 47 EU. 


42 The Council, by contrast, puts forward as its principal argument that, in adopting 
Directive 2005/35 together with the European Parliament under the co-decision 
procedure, it decided — in accordance with Article 80(2) EC — the question 
whether' and, if so, 'to what extent' the Community legislature must exercise its 
competence to adopt provisions on ship-source pollution, in particular provisions 
introducing penalties for infringement of the relevant rules. Through the adoption 
of that directive, the Community legislature wished to demarcate the limits of its 
own power to take action in matters involving maritime transport policy. This 
approach is entirely in keeping with Article 80(2) EC and the case-law of the Court. 
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43 The Community legislature could have decided to go further on the basis of Article 
80(2) EC. However, in keeping with the powers conferred on it by the EC Treaty, it 
chose not to do so. It is also noteworthy that the European Parliament and the 
Council followed the Commissions proposal concerning the legal basis to be used 
for Directive 2005/35. Although that directive also pursues objectives relating to 
protection of the environment, the Community legislature took the view that it 
essentially falls under the common transport policy and that the addition of a legal 
basis concerning environmental protection, in particular Article 175(1) EC, was not 
necessary. As it is, the legal basis chosen was not questioned by either the 
Parliament or the Commission. 


44 Given the conditional nature of the competence in matters of transport policy 
conferred by Article 80 EC on the Community and the fact that transport policy, 
unlike environmental policy which was the policy area at issue in Case C-176/03 
Commission v Council, does not pursue an objective that is essential, transversal and 
fundamental, the Council considers that the inferences to be drawn from that 
judgment need not necessarily be the same in respect of both policies. 


45 In those circumstances, it cannot validly be claimed that the provisions laid down in 
Framework Decision 2005/667 ought to have been adopted by the Community 
legislature. 


46 In the alternative, the Council contends that the Community is not competent to lay 
down binding rules on the type and level of criminal penalty which the Member 
States must provide for in their national law and that, accordingly, the Council did 
not infringe the EC and EU Treaties by adopting Articles 1, 4(1), (4), (5), (6) and (7) 
and 6(1)(a), (2) and (3), or Articles 7 to 12 of the Framework Decision. 
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47 The Council states that, in terms of its aim and content — the key elements for 
determining the appropriate legal basis for adopting a measure — the Framework 
Decision is designed to approximate the laws of the Member States relating to the 
fight against ship-source pollution by harmonising the type and level of the 
applicable criminal penalties. However, it is clear from Case C-176/03 Commission v 
Council that such harmonisation, which goes far beyond that provided for in 
Framework Decision 2003/80, does not currently fall within the Community's sphere 
of competence. 


48 Since the approach adopted by the Court in that judgment must be regarded as 
marking an exception to the principle that criminal law falls outside the 
Community's sphere of competence — as do, by the same token, the rules of 
criminal procedure — the Council considers that the criteria applied by the Court in 
support of that approach must be interpreted narrowly. That approach should 
therefore apply only where there is a 'need', a concept which is not identical to that 
of 'necessary' as referred to in the second paragraph of Article 29 EU. 


49 The Council adds, with regard to the interpretation of the judgment in Case 
C-176/03 Commission v Council advocated by the Commission, that not only would 
it deprive Title VI of the EU Treaty of much of its useful purpose, it also manifestly 
disregards the fact that the Court opted for that approach in that judgment because 
the Community objective of environmental protection is essential, transversal and 
fundamental. 


50 Lastly, the Council observes that, in Case C-176/03 Commission v Council, the 
Court held that, in the light of their aim and content, the Community was 
competent to adopt Articles 1 to 7 of Framework Decision 2003/80 and that it 
would therefore have excluded Article 8 on jurisdiction and Article 9 on extraditions 
and prosecutions from that sphere of competence. Likewise, in the present case, 
Articles 7, 8 and 9 of Framework Decision 2005/667 cover areas in respect of which 
the EC Treaty has not conferred any competence on the Community. 
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51 The arguments put forward by the Member States which have intervened in the 
present proceedings are largely similar to those relied on by the Council 


Findings of the Court 


52 Under Article 47 EU, none of the provisions of the EC Treaty is to be affected by a 
provision of the EU Treaty. The same rule is laid down in the first paragraph of 
Article 29 EU, which introduces Title VI of the EU Treaty, entitled 'Provisions on 
police and judicial cooperation in criminal matters'. 


53 It is the task of the Court to ensure that acts which, according to the Council, fall 
within the scope of Title VI do not encroach upon the powers conferred by the EC 
Treaty on the Community (see Case C-170/96 Commission v Council [1998] ECR 
I-2763, paragraph 16, and Case C-176/03 Commission v Council, paragraph 39). 


54 It is therefore necessary to determine whether or not the provisions of Framework 
Decision 2005/667 affect the Community's competence under Article 80(2) EC, in 
that they could have been adopted on the basis of that provision, as submitted by the 
Commission. 


55 It should be borne in mind, firstly, that the common transport policy is one of the 
foundations of the Community, since Article 70 EC, read together with Article 80(1) 
EC, provides that the objectives of the Treaty are, in matters of transport by rail, 
road or inland waterway, to be pursued by the Member States within the framework 
of that policy (see Case 97/78 Schumalla [1998] ECR 2311, paragraph 4). 
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56 Next, it should be noted that, under Article 80(2) EC, the Council may decide 
whether, to what extent and by what procedure appropriate provisions may be laid 
down for sea transport (see, inter alia, Case C-18/93 Corsica Ferries [1994] ECR 
I-1783, paragraph 25), and the procedural provisions of Article 71 EC are to apply. 


57 As evidenced by the Courts case-law, far from excluding the application of the EC 
Treaty to sea transport, Article 80(2) EC merely provides that the specific rules of 
the Treaty relating to the common transport policy, which are set out in Title V 
thereof, will not automatically apply to that sphere of activity (see, inter alia, Case 
C-178/05 Commission v Greece [2007] ECR I-4185, paragraph 52). 


58 Since Article 80(2) EC does not lay down any explicit limitations as to the nature of 
the specific common rules which the Council may adopt on that basis in accordance 
with the procedural provisions laid down in Article 71 EC, the Community 
legislature has broad legislative powers under Article 80(2) EC and is competent — 
by virtue of that provision and in keeping with the other provisions of the EC Treaty 
relating to the common transport policy, in particular Article 71(1) EC — to lay 
down, inter alia, 'measures to improve transport safety' and any other appropriate 
provisions' in the field of maritime transport (see, to that effect, in respect of road 
transport, Joined Cases C-184/02 and C-223/02 Spain and Finland v Parliament 
and Council [2004] ECR I-7789, paragraph 28). 


59 That finding, to the effect that, within the scope of the competence conferred on it 
by Article 80(2) EC, the Community legislature may adopt measures aimed at 
improving maritime transport safety, is not called into question by the fact that, in 
the present case, the Council has not considered it appropriate to adopt the 
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provisions of Framework Decision 2005/667 on the basis of Article 80(2) EC. In fact, 
the existence of the legislative competence conferred by Article 80(2) EC is not 
dependent on a decision by the legislature actually to exercise that competence. 


60 Moreover, since requirements relating to environmental protection, which is one of 
the essential objectives of the Community (see, inter alia, Case C-176/03 
Commission v Council, paragraph 41), must, according to Article 6 EC, 'be 
integrated into the definition and implementation of ... Community policies and 
activities', such protection must be regarded as an objective which also forms part of 
the common transport policy. The Community legislature may therefore, on the 
basis of Article 80(2) EC and in the exercise of the powers conferred on it by that 
provision, decide to promote environmental protection (see, by analogy, Case 
C-336/00 Huber [2002] ECR I-7699, paragraph 36). 


61 Lastly, it must be borne in mind that, according to the Court's settled case-law, the 
choice of legal basis for a Community measure must rest on objective factors which 
are amenable to judicial review, including in particular the aim and the content of 
the measure (see Case C-300/89 Commission v Council (Titanium dioxide) [1991] 
ECR I-2867, paragraph 10; Huber, paragraph 30; and Case C-176/30 Commission v 
Council, paragraph 45). 


62 More specifically, in respect of Framework Decision 2005/667, the preamble thereto 
states that its purpose is to enhance maritime safety and improve protection of the 
marine environment against ship-source pollution. As evidenced by the second and 
third recitals in the preamble, that decision is intended to approximate certain 
legislation of the Member States in order to avoid a recurrence of damage like that 
brought about by the sinking of the oil tanker, the Prestige, 
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63 As is clear from the fourth recital in the preamble to Framework Decision 2005/667 
and the sixth recital in the preamble to Directive 2005/35, the Framework Decision 
is intended to supplement the directive with detailed rules on criminal matters. As 
evidenced by the first and fifteenth recitals in the preamble to Directive 2005/35 and 
also in Article 1 thereof, it also aims to ensure a high level of safety and 
environmental protection in maritime transport Its purpose, according to the 
fifteenth recital in the preamble and Article 1, is to incorporate international ship-
source pollution standards into Community law and to establish penalties — 
criminal and administrative — for infringement of those rules, in order to ensure 
that they are effective. 


64 As to the content of Framework Decision 2005/667, by virtue of Articles 2, 3 and 5 
thereof, it introduces the obligation for Member States to provide for criminal 
penalties for persons, natural or legal, who have committed, aided, abetted or incited 
one of the offences referred to in Articles 4 and 5 of Directive 2005/35. 


65 Moreover, the Framework Decision, according to which the criminal penalties must 
be effective, proportionate and dissuasive, lays down, in Articles 4 and 6, the type 
and level of criminal penalty to be applied according to the damage caused by the 
offences to water quality, to animal or vegetable species or to persons. 


66 Although it is true that, as a general rule, neither criminal law nor the rules of 
criminal procedure fall within the Community's competence (see, to that effect, Case 
203/80 Casati [1981] ECR 2595, paragraph 27; Case C-226/97 Lemmens [1998] ECR 
I-3711, paragraph 19; and Case C-176/03 Commission v Council, paragraph 47), the 
fact remains that when the application of effective, proportionate and dissuasive 
criminal penalties by the competent national authorities is an essential measure for 
combating serious environmental offences, the Community legislature may require 
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the Member States to introduce such penalties in order to ensure that the rules 
which it lays down in that field are fully effective (see, to that effect, Case C-176/03 
Commission v Council, paragraph 48). 


67 In the present case, the Court finds, firstly, that the provisions laid down in 
Framework Decision 2005/667 — like those of Framework Decision 2003/80, at 
issue in the proceedings which gave rise to the judgment in Case C-176/03 
Commission v Council — relate to conduct which is likely to cause particularly 
serious environmental damage as a result, in this case, of the infringement of the 
Community rules on maritime safety. 


68 Secondly, it is clear from the third, fourth, fifth, seventh and eighth recitals in the 
preamble to Directive 2005/35, read in conjunction with the first five recitals in the 
preamble to Framework Decision 2005/667, that the Council took the view that 
criminal penalties were necessary to ensure compliance with the Community rules 
laid down in the field of maritime safety. 


69 Accordingly, since Articles 2, 3 and 5 of Framework Decision 2005/667 are designed 
to ensure the efficacy of the rules adopted in the field of maritime safety, non
compliance with which may have serious environmental consequences, by requiring 
Member States to apply criminal penalties to certain forms of conduct, those articles 
must be regarded as being essentially aimed at improving maritime safety, as well as 
environmental protection, and could have been validly adopted on the basis of 
Article 80(2) EC. 


70 By contrast, and contrary to the submission of the Commission, the determination 
of the type and level of the criminal penalties to be applied does not fall within the 
Community's sphere of competence. 
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71 It follows that the Community legislature may not adopt provisions such as Articles 
4 and 6 of Framework Decision 2005/667, since those articles relate to the type and 
level of the applicable criminal penalties. Consequently, those provisions were not 
adopted in infringement of Article 47 EU. 


72 It should also be pointed out that the references made in Articles 4 and 6 of the 
Framework Decision to Articles 2, 3 and 5 thereof highlight the fact that, in the 
present case, those provisions are inextricably linked to the provisions concerning 
the criminal offences to which they relate. 


73 As regards Articles 7 to 12 of Framework Decision 2005/667 — which respectively 
concern jurisdiction, notification of information between Member States, designa
tion of contact points, territorial scope of application of the Framework Decision, 
the implementation obligation on Member States and the date of entry into force of 
the Framework Decision — it is sufficient to note, in the present case, that those 
articles are also inextricably linked to the provisions of the Framework Decision that 
are referred to in paragraphs 69 and 71 of this judgment, which means that it is not 
necessary to rule on the question whether they fall within the sphere of competence 
of the Community legislature. 


74 In the light of the foregoing, it must be concluded that Framework Decision 
2005/667, in encroaching on the competence which Article 80(2) EC attributes to 
the Community, infringes Article 47 EU and, being indivisible, must be annulled in 
its entirety. 
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Costs 


75 Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be 
ordered to pay the costs if they have been applied for in the successful party's 
pleadings. Since the Commission has applied for costs and the Council has been 
unsuccessful, the Council must be ordered to pay the costs. Pursuant to the first 
subparagraph of Article 69(4), the interveners in these proceedings must bear their 
own costs. 


On those grounds, the Court (Grand Chamber) hereby: 


1. Annuls Council Framework Decision 2005/667/JHA of 12 July 2005 to 
strengthen the criminal-law framework for the enforcement of the law 
against ship-source pollution; 


2. Orders the Council of the European Union to pay the costs; 


3. Orders the Kingdom of Belgium, the Czech Republic, the Kingdom of 
Denmark, the Republic of Estonia, the Hellenic Republic, the French 
Republic, Ireland, the Republic of Latvia, the Republic of Lithuania, the 
Republic of Hungary, the Republic of Malta, the Kingdom of the 
Netherlands, the Republic of Austria, the Republic of Poland, the 
Portuguese Republic, the Slovak Republic, the Republic of Finland, the 
Kingdom of Sweden, and the United Kingdom of Great Britain and 
Northern Ireland and also the European Parliament to bear their own 
costs. 


[Signatures] 
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tion-Freedom of the Parties as to cltoice of rnethod-Varioiis factors relevant 
to the riegofiution. 
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Plateau continental (de la rizer du Nord - Délimitation entre Etats limitrophes 
- Avantages et inconvénients de la méthode de l'équidistance - Théorie de la 
répartition juste et équftable - Inconzpatibilité de cette théorie avec le principe du 
rattachernent naturel du plateau continental à I'Etat riverain - La mission de 
la Cour concerne la délinritation et rzon la répartition. 


Le principe de l'équidistance résultant de l'article 6 de la Convention de Genève 
de 1958 sur le piabeau continental - Inopposabilité de cette disposition à la 
République fkdérale d'Allenzagne que ce soit à titre contractilel, Ù raison du 
comportenlent ou par le jeu de I'estoppel. 


Equidistarlce et priizcipe du rattachement natlrrel - niorion de plus grande 
proximité - Critiqlte de cette notion, que le principe du rattachenient n'implique 
pas - Caractère fondamental du principe selon lequel le plateau continerital est 
le prolonge~r~etit tiatl~r~el du territoire. 


Historiqire du droit de la délimitation -Proclamation Truman - Cornmission 
du droit irirernational - Conférerice de Geriève de 1958 - Acceptation de l'&qui- 
distance en tant que rtgle purenient corrventionnelle ne consacrant ou ne cristal- 
lisant pas une règle de droit irrternutional cout~rmier - Eflet à cet égard de 
l'article de la Cotii.eritiorz de Genève relatif aux réserves - La pratique ultérieure 
des Etats ne sufit pas ù trarisfornier lrrle règle conventiorznelle en une règle de 
droit internariorial coirt~<nzier - L'opinio juris sive necessitatis et ses manifes- 
tations. 


Priticipes et règles de droit applicables - Délimitation par voie d'accord, 
confornzément à des priticipes équitables, eflectuée compte tenu de toutes les 
circonstances pertinentes et afin de donner effet au principe du prolongement 
tiaturel - Liberté des Parties quant au choix de la méthode - Divers facteurs 
présentant de l'intérét pour les négociations. 
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JUDGMENT 


Present: Presiderlt BUSTAMANTE Y RIVERO; Vice-President K O R E ~ S K Y ;  Judges 
Sir Gerald FITZMAURICE, TANAKA, JESSUP, MORELLI, Sir Muhammad 
ZAFRULLA KHAN, PADILLA NERVO, FORSTER, GROS, AMMOUN, BENG- 
ZON, PETREN, LACHS, ONYEAMA; Judges ad  hoc MOSLER, SDRENSEN; 
Registrar AQUARONE. 


In the North Sea Continental Shelf cases, 


between 


the Federal Republic of Germany, 
represented by 


Dr.  G.  Jaenicke, Professor of International Law in the University of Frank- 
furt am Main, 


as  Agent, 
assisted by 
Dr. S. Oda, Professor of International Law in the University of Sendai, 
as Counsel, 
Dr. U. Scheuner, Professor of International Law in the University of Bonn, 
Dr. E. Menzel, Professor of International Law in the University of Kiel, 
Dr. Henry Herrmann, of the Massachusetts Bar, associated with Messrs. 


Goodwin, Procter and Hoar, Counsellors-at-Law, Boston, 
Dr. H. Blomeyer-Bartenstein, Counsellor 1st Class, Ministry of Foreign 


Affairs, 
Dr. H. D. Treviranus, Counsellor, Ministry of Foreign Affairs, 
as  Advisers, 


and by MT. K. Witt, Ministry of Foreign Affairs, 
as Expert, 


and 


the Kingdom of Denmark, 
represented by 


Mr. Bent Jacobsen, Barrister at the Supreme Court of Denmark, 
as Agent and Advocate, 
assisted by 
Sjr Humphrey Waldock, C.M.G., O.B.E., Q.C., Professor of International 


-Law in the University of Oxford, 
as Counsel and Advocate, 
H.E. MT. S. Sandager Jeppesen, Ambassador, Ministry of Foreign Affairs, 


MT. E. Krog-Meyer, Head of The Legal Department, Ministry of Foreign 
Affairs, 


Dr. 1. Foighel, Professor in the University of Copenhagen, 
MT. E. Lauterpacht, Mernber of the English Bar and Lecturer in the Uni- 


versity of Cambridge, 







Présents: M .  BUSTAMANTE Y RIVERO. Président; M. KORETSKY, Vice-Président; 
sir Gerald FITZMAURICE, MM. TANAKA, JESSUP, MORELLI, sir Muham- 
mad ZAFRULLA KHAN, MM. PADILLA NERVO, FORSTER, GROS, 
AMMOUN, BENGZON, PETRÉN, LACHS, ONYEAMA, j ~ ~ g e s ;  MM. MOSLER, 
SORENSEN, jwges ad hoc; M. AQUARONE, Grefier. 


En les affaires du Plateau continental de la mer du Nord, 


entre 


la République fédérale: d'Allemagne. 
représentée par 


M. G. Jaenicke, professeur de droit international à l'université de Francfort- 
sur-le-Main, 


comme agent, 


M. S. Oda, professeur de droit international à l'université de Sendai, 
comme conseil, 
M. U. Scheuner, professeur de droit international à l'université de Bonn, 
M. E. Menzel, professeur de droit international à l'université de Kiel, 
M. Henry Herrmann, du barreau du  Massachusetts, membre associé du 


cabinet Goodwin., Procter and Hoar, avocats à Boston, 
M. H. Blomeyer-Bartenstein, conseiller de première classe au  ministère des 


Affaires étrangères, 
M. H. D. Treviranus, conseiller au ministère des Affaires étrangères, 
comme conseillers, 
et par 
M. K. Witt, du ministère des Affaires étrangères, 
comme expert, 


le Royaume du Danemark, 
représenté par 


M. Bent Jacobsen, avocat à la Cour suprême du Danemark, 
comme agent et avocat, 


sir Humphrey Waldock, C.M.G., O.B.E., Q.C., professeur de droit inter- 
national à l'université d'Oxford, 


comme conseil e t  avocat, 
S. Exc. M. S. Sandager Jeppesen, ambassadeur, du ministère des Affaires 


étrangères, 
M. E. Krog-Meyeir, chef du service juridique du  ministère des Affaires 


étrangères, 
M. 1. Foighel, professeur à l'université de Copenhague, 
M. E. Lauterpacht, membre du  barreau anglais, maître de conférences à 


l'université de C.ambridge, 


5 
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Mr. M. Thamsborg, Head of Department, Hydrographic Institute, 
as Advisers, 
and by 
Mr. P. Boeg, Head of Secretariat, Ministry of Foreign Affairs, 
Mr. U. Engel, Head of Section, Ministry of Foreign Affairs, 
as Secretaries, 


and between 


the Federal Republic of Germany, 
represented as indicated above, 


the Kingdom of the Netherlands, 
represented by 


Professor W. Ripl-iagen, Legal Adviser to the Ministry of Foreign Affairs, 
Professor of International Law at the Rotterdam School of Economics, 


as Agent, 
assisted by 
Sir Humphrey Waldock, C.M.G., O.B.E., Q.C., Professor of International 


Law in the University of Oxford, 
as Counsel, 
Rear-Admira1 W. Langeraar, Chief of the Hydrographic Department, 


Royal Netherlands Navy, 
MT. G. W. Maas Geesteranus, Assistant Legal Adviser to the Ministry of 


Foreign Affairs, 
Miss F. Y. van der Wal, Assistant Legal Adviser to the Ministry of Foreign 


Affairs, 
as Advisers, 
and by 
Mr. H. Rombach, Divisional Head, Hydrographic Department, Royal 


Netherlands Navy, 
as Deputy-Adviser, 


composed as above, 


delivers the following J~tclgrnent: 
By a letter of 16 February 1967, received in the Registry on 20 February 1967, 


the Minister for Foreign Affairs of the Netherlands transmitted to the Registrar: 
( a )  an original copy, signed at Bonn on 2 February 1967 for the Governments 


of Denmark and the Federal Republic of Germany, of a Special Agree- 
ment for the submission to the Court of a difference between those two 
States concerning the delimitation, as between them, of the continental 
shelf in the North Sea; 


(b)  an original copy, signed at Bonn on 2 February 1967 for the Governments 
of the Federal Republic of Germany and the Netherlands, of a Special 
Agreement for the submission to the Court of a difference between those 







M. M. Thamsborg, chef de service à l'Institut hydrographique, 
comme conseillers, 
et par 
M. P. Boeg, chef de: secrétariat au ministère des Affaires étrangères, 
M. U. Engel, chef de section au ministère des Affaires étrangères, 
comme secrétaires, 


et entre 


la République fédérale d'Allemagne, 
représentée comme il est dit ci-dessus, 


le Royaume des Pays-.Bas, 
représenté par 


M. W. Riphagen, jiurisconsulte du ministère des Affaires étrangères, profes- 
seur de droit international à 1'Ecole des sciences économiques de Rotter- 
dam, 


comme agent, 


sir Humphrey Waldock, C.M.G., O.B.E., Q.C., professeur de droit inter- 
national à l'université d'Oxford, 


comme conseil, 
le contre-amiral W. Langeraar, chef du service hydrographique de la Marine 


royale des Pays-Bas, 
M. Ci. W. Maas Geesteranus, jurisconsulte adjoint du minis re des Affaires 


étrangères, 
Mlle F. Y. van der Wal, jurisconsulte adjoint du ministère des Affaires 


étrangères, 
comme conseillers, 
et par 
M. H. Rombach, c:hef de division au service hydrographique de la Marine 


royale des Pays-Bas, 
comme conseiller amdjoint, 


ainsi composée, 


rend l'arrêt suivant: 
Par lettre du 16 février 1967, reçue au Greffe le 20 février 1967, Ie ministre 


des Affaires étrangères des Pays-Bas a adressé au Greffier: 
a)  un exemplaire original d'un compromis, signé à Bonn le 2 février 1967 pour 


les Gouvernements du Danemark et de la République fédérale d'Allemagne, 
soumettant à la Cour un différend entre ces deux Etats relatif à la délimita- 
tion du plateau continental de la mer du Nord entre eux; 


6 )  un exemplaire original d'un compromis, signé à Bonn le 2 février 1967 
pour les Gouverriements de la République fédérale d'Allemagne et des 
Pays-Bas, soumettant à la Cour un différend entre ces deux Etats relatif 
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two States concerning the delimitation, as between them, of the continental 
shelf in the North Sea; 


(c) an original copy, signed at  Bonn on 2 February 1967 for the three Govern- 
ments aforementioned, of a Protocol relating to  certain procedural ques- 
tions arising from the above-mentioned Special Agreements. 


Articles 1 to  3 of the Special Agreement between the Governments of Den- 
mark and the Federal Republic of Germany are as follows: 


"Article 1 
(1) The International Court of Justice is requested to  decide the follow- 


ing question: 
What principles and rules of international law are applicable to  the 


delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain t o  each of them beyond the partial 
boundary determined by the above-mentioned Convention of 9 June 
1965? 
(2) The Governments of the Kingdom of Denmark and of the Federal 


Republic of Germany shall delimit the continental shelf in the North Sea 
as between their countries by agreement in pursuance of the decision 
requested from the International Court of Justice. 


Article 2 
(1) The Parties shall present their written pleadings to  the Court in the 


order stated below : 
1. a Memorial of the Federal Republic of Germany to be submitted 


w i t h i ~  six months from the notification of the present Agreement t o  
the mrt; 


2. a Colinter-Meinorial of the Kingdom of Denmark to be submitted 
within six months frorn the delivery of the German Memorial; 


3. a German Reply followed by a Danish Rejoinder to be delivered 
within such tirne-limits as  the Court may order. 


(2) Additional written pleadings may be presented if this is jointly 
proposed by the Parties and considered by the Court to be appropriate to  
the case and the circumstances. 


(3) The foregoing order of presentation is without prejudice to  any 
question of burden of proof which might arise. 


Article 3 
The present Agreement shall enter into force on the day of signature 


thereof." 


Articles 1 t o  3 of the Special Agreement between the Governments of the 
Federal Republic of Germany and the Netherlands are as follows: 


"Article 1 
(1) The International Court of Justice is requested to  decide the follow- 


ing question : 
What principles and rules of international law are applicable to  the 


delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain t o  each of them beyond the partial 
boundary determined by the above-mentioned Convention of 1 Decem- 
ber 1964? 







à la délimitation du plateau continental de la mer du Nord entre eux; 


c) un exemplaire original d'un protocole, signé à Bonn le 2 février 1967 pour 
les trois gouvernements précités, relatif à certaines questions de procédure 
résultant des compromis ci-dessus mentionnés. 


Les articles 1 à 3 du compromis entre les Gouvernements du Danemark et de 
la République fédérale: d'Allemagne son1 ainsi conçus: 


((Article premier 
1) La Cour internationale de Justice est priée de trancher la question 


suivante : 
Quels sont les principes et les règles du droit international applicables 


à la délimitation entre les Parties des zones du plateau continental de la 
mer du Nord relevant de chacune d'elles, au-delà de la ligne de délimi- 
tation partielle déterminée par la convention susmentionnée du 9 juin 
1965? 
2) Les Gouver.nements du Royaume du Danemark et de la République 


fédérale d'Allemagne délimiteront le plateau continental de la mer du 
Nord entre leurs pays par voie d'accord conclu conformément a la décision 
demandée a la Cour internationale de Justice. 


Article 2 
1 )  Les Parties déposeront devant la Cour les pièces de la procédure 


écrite dans l'ordre suivant : 
1. mémoire de la République fédérale d'Allemagne devant être soumis 


dans les six mois qui suivront la notification du présent accord à la 
Cour; 


2. contre-mémoire du Royaume du Danemark devant être soumis dans 
les six mois qui suivront la remise du mémoire allemand; 


3. réplique alliemande suivie d'une duplique danoise, devant être 
soumises dans des délais à fixer par la Cour. 


2) Des pièces écrites supplémentaires pourront être présentées si les 
Parties le proposi:nt en commun et si la Cour l'estime approprié a l'affaire 
et aux circonstances. 


3) L'ordre indiqué ci-dessus pour le dépôt des pièces ne préjuge en rien 
de la charge de la preuve. 


Article 3 
Le présent accord entrera en vigueur le jour de sa signature. 


Les articles 1 à 3 du compromis entre les Gouvernements de la République 
fédérale d'Allemagne et des Pays-Bas sont ainsi conçus : 


((Article premier 
1) La Cour internationale de Justice est priée de trancher la question 


suivante : 
Quels sont I,es principes et les règles du droit international applicables 


à la délimitation entre les Parties des zones du plateau continental de la 
mer du Nord relevant de chacune d'elles, au-delà de la ligne de délimi- 
tation partielle déterminée par la convention susmentionnée du le' 
décembre 1964? 







(2) The Governments of the Federal Republic of Germany and of the 
Kingdom of the Netherlands shall delimit the continental shelf of the 
North Sea as between their countries by agreement in pursuance of the 
decision requested from the International Court of Justice. 


Article 2 
(1) The Parties shall present their written pleadings to  the Court in the 


order stated below : 
1. a Memorial of  the Federal Republic of Germany t o  be submitted 


within six months from the notification of the present Agreement to  
the Court ; 


2. a Counter-Memorial of the Kingdom of the Netherlands to  be sub- 
mitted within six months from the delivery of the German Memorial; 


3. a German Reply followed by a Netherlands Rejoinder to  be delivered 
within such time-limits as the Court may order. 


(2) Additional written pleadings may be preseiited if this is jointly 
proposed by the Parties and considered by the Court to  be appropriate to  
the case and the circumstances. 


(3) The foregoing order of presentation is without prcjudice to  any 
question of burden of proof which might arise. 


Article 3 
The present Agreement shall enter into force on the day of signature 


thereof." 


The Protocol between the three Governments reads as follows: 
"Protocol 


At  the signature of the Special Agreement of today's date between the 
Government of the Federal Republic of Germany and the Governments 
of the Kingdom of Denmark and the Kingdom of the Netherlands respec- 
tively, on the submission to the International Court of Justice of the dif- 
ferences between the Parties concerning the delimitation of the continental 
shelf in the North Sea, the three Governments wish to  state their agreement 
on the following: 


1. The Government of the Kingdom of the Netherlands will, within a 
month from the signature, notify the two Special Agreements together 
with the present Protocol t o  the International Court of Justice in accor- 
dance with Article 40, paragraph 1 ,  of the Statute of the Court. 


2. After the notification in accordance with item 1 above the Parties 
will ask the Court to  join the two cases. 


3. The three Governments agree that, for the purpose of appointing a 
judge cd hoc, the Governments of the Kingdom of Denmark and the King- 
dom of the Netherlands shall be considered parties in the same interest 
within the meaning of Article 31, paragraph 5, of the Statute of the Court." 


Pursuant to  Article 33, paragraph 2, of the Rules of Court, the Registrar a t  
once informed the Governments of Denmark and the Federal Republic of 
Germany of the filing of the Special Agreements. In accordance with Article 34, 
paragraph 2, of the Rules of Court, copies of the Special Agreements were 
transmitted t o  the other Members of the United Nations and to other non- 
member States entitled to  appear before the Court. 







2) Les Gouvernements de la République fédérale d'Allemagne et du 
Royaume des Pays-Bas délimiteront le plateau continental de la mer du 
Nord entre leurs pays par voie d'accord conclu conformément a la déci- 
sion demandée 2t la Cour internationale de Justice. 


Article 2 
1) Les Parties déposeront devant la Cour les pièces de la procédure 


écrite dans l'ordre suivant : 
1. mémoire de la République fédérale d'Allemagne devant être soumis 


dans les six mois qui suivront la notification du présent accord à la 
Cour; 


2. contre-mémoire du Royaume des Pays-Bas devant être soumis dans 
les six mois; qui suivront la remise du mémoire allemand; 


3. réplique allemande suivie d'une duplique néerlandaise, devant être 
soumises dans des délais à fixer par la Cour. 


2) Des piécesi écrites supplémentaires pourront être présentées si les 
Parties le proposent en commun et si la Cour l'estime approprié à l'affaire 
et aux circonstances. 


3) L'ordre indiqué ci-dessus pou1 le dépôt des pièces ne préjuge en rien 
de la charge de la preuve. 


Article 3 
Le présent acizord entrera en vigueur le jour de sa signature. 11 


Le protocole entre: les trois gouvernements est ainsi conçu: 
((Protocole 


En signant les compromis intervenus ce jour entre le Gouvernement de la 
République fédlfrale d'Allemagne et les Gouvernements du Royaume du 
Danemark et dti Royaume des Pays-Bas aux termes desquels sont soumis 
à la Cour internationale de Justice les différends entre les Parties concer- 
nant la délimitadion du plateau continental de la mer du Nord, les trois 
gouvernements tiennent à déclarer leur accord sur ce qui suit: 


1. Le Gouvernement du Royaume des Pays-Bas notifiera, dans le mois 
de la signature, les deux compromis et le présent protocole à la Cour inter- 
nationale de Justice, conformément à l'article 40, paragraphe 1, du Statut 
de la Cour. 


2. Une fois faite la notification prévue au paragraphe précédent, les 
Parties demanderont à la Cour de joindre les deux instances. 


3. Les trois gouvernements conviennent qu'aux fins de la désignation 
d'un juge ad hoc les Gouvernements du Royaume du Danemark et du 
Royaume des Pays-Bas seront considérés comme faisant cause commune 
au sens de l'article 31, paragraphe 5, du Statut de la Cour. 11 


Conformément à l'article 33, paragraphe 2, du Règlement de la Cour, le 
Greffier a immédiatement notifié le dépôt des compromis aux Gouvernements 
du Danemark et de la République fédérale d'Allemagne. Conformément a 
l'article 34, paragraphe 2, dudit Règlement, copie des compromis a été trans- 
mise aux autres Membres des Nations Unies, ainsi qu'aux autres Etats non 
membres admis à ester devant la Cour. 
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By Orders of 8 March 1967, taking into account the agreement reached 
between the Parties, 21 August 1967 and 20 February 1968 were fixed respec- 
tively as the time-limits for the filing of the Memorials and Counter-Memorials. 
These pleadings were filed within the time-limits prescribed. By Orders of 
1 March 1968, 31 May and 30 Augusl 1968 were fixed respectively as the time- 
limits for the filing of the Replies and Rejoinders. 


Pursuant to  Article 31, paragraph 3, of the Statute of the Court, the Govern- 
ment of the Federal Republic of Germany chose Dr. Hermann Mosler. Profes- 
sor of International Law in the University of Heidelberg, to  sit as  Judçe ad hoc 
in both cases. Referring t o  the agreement concluded between them accarding 
to which they should be considered parties in the same interest within the 
meaning of Article 31, paragraph 5, of the Statute, the Governments of Den- 
mark and the Netherlands chose Dr. Max Snrensen, Professor of International 
Law in the University of Aarhus, to  sit as Judge nd hoc in both cases. 


By an Order of 26 April 1968, considering that the Governments of Denmark 
and the Netherlands were, so far as the choice of a Judge ad hoc was concerned, 
t o  be reckoned as one Party only, the Court fo~ind  that those two Governments 
were in the same interest, joined the proceedings in the two cases and, in modi- 
fication of the directions given in the Orders of 1 March 1968, fixed 30 August 
1968 as  the time-limit for the filing of a Common Rejoinder for Denmark and 
the Netherlands. 


The Replies and the Common Rejoinder having been filed within the time- 
limits prescribed, the cases were ready for hearing on 30 August 1968. 


Pursuant t o  Article 44, paragraph 2, of the Rules of Court, the pleadings 
and annexed documents were, after consultation of the Parties, made available 
t o  the Governments of Brazil, Canada, Chile, Colombia, Ecuador, Finland, 
France, Honduras, Iran, Norway, Sweden, United Kingdom of Great Britain 
and Northern Ireland, United States of America and Venezuela. Pursuant to  
paragraph 3 of the same Article, those pleadings and annexed documents were, 
with the consent of the Parties, made accessible t o  the public as from the date 
of the opening of the oral proceedings. 


Hearings were held from 23 t o  25 October, from 28 October t o  1 November, 
and on 4, 5, 7, 8 and 11 November 1968, in the course of which the Court 
heard, in the order agreed between the Parties and accepted by the Court, the 
oral arguments and replies of Professor Jaenicke, Agent, and Professor Oda, 
Counsel, on behalf of the Government of the Federal Republic of Germany; 
and of Mr. Jacobsen and Professor Riphagen, Agents, and Sir Humphrey 
Waldock, Counsel, on behalf of the Governments of Denmark and the Nether- 
lands. 


In the course of the written proceedings, the following Submissions were 
presented by the Parties: 


On behnifof'the Government of the Federal Republic of Germany, 


in the Memorials: 
"May it please the Court to  recognize and declare: 
1. The delimitation of the continental shelf between the Parties in the 


North Sea is governed by the principle that each coastal State is entitled 
t o  a just and equitable share. 







Par ordonnances du 8 mars 1967, les délais pour le dépôt des mémoires et 
contre-mémoires ont: été fixés, en tenant compte de l'accord intervenu entre les 
Parties, aux 21 août 1967 et 20 février 1968 respectivement. Ces pièces de 
procédure ont été déposées dans les délais prescrits. Par ordonnances du 1" 
mars 1968, les délais pour le dépôt des répliques et dupliques ont été fixés aux 
31 mai et 30 août 1968 respectivement. 


En application de l'article 31, paragraphe 3, du Statut de la Cour, le Gouver- 
nement de la République fédérale d'Allemagne a désigné M. Hermann Mosler, 
professeur de droit international a l'université de Heidelberg, pour siéger tom- 
me juge ad hoc dans les deux affaires. Se référant à l'accord conclu entre eux et 
aux termes duquel ils devaient être considérés comme faisant cause commune 
au sens de I'article 131, paragraphe 5, du Statut, les Gouvernements du Dane- 
mark et des Pays-Bas ont désigné M. Max S@rensen, professeur de droit inter- 
national à l'université de Aarhus, pour siéger comme juge ad hoc dans les deux 
affaires. 


Par ordonnance du 26 avril 1968, considérant que les Gouvernements du 
Danemark et des Pays-Bas ne comptaient, en ce qui concerne ladésignation d'un 
juge ad hoc, que pour une seule Partie, la Cour a constaté que ces deux Gouver- 
nements faisaient cause commune, joint les instances dans les deux affaires et, 
modifiant les prescriptions des ordonnances du 1" mars 1968, fixé au 30 août 
1968 le délai pour le dépôt d'une duplique comniune du Danemark et des Pays- 
Bas. 


Les répliques et lla duplique commune ayant été déposées dans les délais 
prescrits, les affaires se sont trouvées en état le 30 août 1968. 


En application de I'article 44, paragraphe 2, du Règlement, les pièces de la 
procédure écrite ont:, après consultation des Parties, été mises à la disposition 
des Gouvernen~ents du Brésil, du Canada, du Chili, de la Colombie, des Etats- 
lJnis d'Amérique, dc 17Equateur, de la Finlande, de la France, du Honduras, di: 
l'Iran, de la Norvège, du Royaume-Uni de Grande-Bretagne et d'Irlande du 
Nord, de la Suède et du Venezuela. En application du paragraphe 3 du même 
article, ces pièces ont, avec l'assentiment des Parties, été rendues accessibles au 
public à dater de l'ouverture de la procédure orale. 


Des audiences orit été tenues du 23 au 25 octobre, du 28 octobre au 1" 
novembre et les 4, 5, 7, 8 et 11 novembre 1968, durant lesquelles ont été enten- 
dus en leurs plaidoiries et réponses, dans l'ordre convenu entre les Parties et 
accepté par la Cour: pour le Gouvernement de la République fédérale d'Al- 
lemagne, M. Jaenicke, agent, et M. Oda, conseil; et pour les Gouvernements du 
Danemark et des Pays-Bas, MM. Jacobsen et Riphagen, agents, et sir Hum- 
phrey Waldock, coriseil. 


Dans la procédure écrite, les conclusions ci-api-ès ont été présentées par les 
Parties: 


Au tloln drr Goi~ve,rneinent de la Rkpubliqi~e fédérale d'Allei>~agile, 


dans les mémoires: 
I I  Plaise à la Cour reconnaître et dire: 
1.  Que la délimitation du plateau continental de la mer du Nord entre 


les Parties est régie par le principe selon lequel chacun des Etats riverains 
a droit à une part juste et équitable. 







between the Parties which could not be settled by detailed negotiations, 
regarding the further course of the boundary beyond the partial boundary 
determined by the Convention of 9 June 1965; 


Considering that under the terms of Article 1, paragraph 1, of the Com- 
promis the task entrusted t o  the Court is not to  formulate a basis for the 
delimitation of the continental shelf in the North Sea as between the Parties 
ex aequo et bono, but t o  decide what principles and rules of international 
law are applicable t o  the delimitation as between the Parties of the areas 
of the continental shelf in the North Sea which appertain to  each of them 
beyond the partial boundary, determined by the above-mentioned Con- 
vention of 9 June 1965; 


In view of the facts and arguments presented in Parts 1 and 11 of this 
Counter-Memorial, 


May it please the Court to  adjudge and declare: 
1.  The delimitation as between the Parties of the said areas of the con- 


tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragraph 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 


2. The Parties being in disagreement, unless another boundary is 
justified by special circumstances, the boundary between thern is to  be 
determined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 


3. Special circumstances which justify another boundary line not having 
been established. the boundary between the Parties is to  be determined by 
application of the principle of equidistance indicated in the preceding 
Submission." 


On behalf of the Government of the Netherlands, 
in its Counter-Memorial : 


"Considering that, as noted in the Compromis, disagreement exists 
between the Parties which could not be settled by detailed negotiations, 
regarding the further course of the boundary beyond the partial boundary 
determined by the Treaty of 1 December 1964; 


Considering that under the terrns of Article 1 ,  paragraph 1, of the 
Compromis the task entrusted to  the Court is not to  formulate a basis for 
the delimitation of the continental shelf in the North Sea as between the 
Parties ex aequo et bono, but to  decide what principles and rules of inter- 
national law are applicable to  the delimitation as between the Parties of 
the areas of the continental shelf in the North Sea which appertain to  
each of them beyond the partial boundary determined by the above- 
mentioned Treaty of 1 December 1964; 


In view of the facts and arguments presented in Parts 1 and I I  of this 
Counter-Memorial, 


May it please the Court t o  adjudge and declare: 
1. The delimitation as between the Parties of the said areas of the con- 


tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragraph 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 







les Parties un désaccord qui n'a pu être réglé par des négociations ap- 
profondies, quant au prolongement de la ligne de délimitation au-delà de la 
ligne de délimitation partielle déterminée par la convention du 9 juin 1965; 


Considérant que, aux termes de l'article premier, paragraphe 1, du 
compromis, la tâche qui incombe à la Cour n'est pas de formuler une base 
pour la délimitation du plateau continental de la mer du Nord entre les 
Parties ex aequo et hono, mais de décider quels sont les principes et les 
règles du droit international applicables a la délimitation entre les Parties 
des zones du plai.eau continental de la mer du Nord relevant de chacune 
d'elles, au-delà de la ligne de délimitation partielle déterminée par la 
convention susmentionnée du 9 juin 1965; 


Vu les faits et ;arguments exposés dans les première et deuxième parties 
du présent contre:-mémoire, 


Plaise à la Cour dire et juger: 
1. Que la délimitation entre les Parties desdites zones du plateau conti- 


nental de la mer du Nord est régie par les principes et les règles du droit 
international énoncés à l'article 6, paragraphe 2, de la Convention de 
Genève de 1958 sur le plateau continental. 


2. Que les Parties étant en désaccord, et a moins que des circonstances 
spéciales ne justiEient une autre délimitation, la délimitation entre elles doit 
être opérée par application du principe de I'équidistance des points les plus 
proches des lignes de base à partir desquelles est mesurée la largeur de la 
mer territoriale de chacun de ces Etats. 


3. Que, des ciirconstances spéciales justifiant une autre délimitation 
n'ayant pas été établies, la délimitation entre les Parties doit être opérée 
par application du principe de I'équidistance mentionné dans la conclusion 
précédente. 


.4u noin du Gouvernemrtlt cles Pays-Bas, 
dans son contre-mémoire : 


<(Considérant que, ainsi qu'il est noté dans le compromis, il existe entre 
les Parties Lin désaccord qui n'a pu être réglé par des négociations ap- 
profondies, quant au prolongement de la ligne de délimitation au-delà de 
la ligne de délimitation partielle déterminée par la convention du 1" 
décembre 1964; 


Considérant que, aux termes de l'article premier, paragraphe 1, du 
compromis, la tliche qui incombe à la Cour n'est pas de formuler une 
base pour la délimitation du plateau continental de la mer du Nord entre 
les Parties ex aequo et bono, mais de décider quels sont les principes et les 
règles du droit international applicables à la délimitation entre les Parties 
des zones du plateau continental de la mer du Nord relevant de chacune 
d'elles, au-delà de la ligne de délimitation partielle déterminée par la 
convention susmentionnée du 1" décembre 1964; 


Vu les faits et arguments exposés dans les première et deuxième parties 
du présent contre-mémoire, 


Plaise à la Cour dire et juger: 
1.  Que la déliinitation entre les Parties desdites zones du plateau con- 


tinental de la mer du Nord est régie par les principes et les règles du droit 
international énoncés a l'article 6, paragraphe 2, de la Convention de 
Genève de 1958 :sur le plateau continental. 







7 .  The Parties being in disagreement, unless another boundary is justi- 
fied by special circumstances, the boundary between them is to  be deter- 
mined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 


3. Special circumstances which justify another boundary line not having 
been established, the boundary between tlie Parties is to  be deterrnined 


.by application of the principle of equidistance indicated in the preceding 
Subrnission." 


0 1 1  I~e l~al fo f  the Goveriiii~ei~t.~ of Deiitnark and the Nerherlntids, 


in the Common Rejoinder: 
"May it further please the Court to  adjudge and declare: 
4. If the principles and rules of international law mentioned in Sub- 


mission 1 of the respective Counter-Mernorials are not applicable as be- 
tween the Parties, the boiindary is to  be deterrnined between the Parties 
on the basis of the exclusive rights of each Party over the continental shelf 
adjacent t o  its coast and of tlie principle that the boundary is to  leave to  
each Party every point of the continental shelf which lies nearer to its 
coast than to the coast of the other Party." 


In the course of the oral proceedings, the following Submissions were pre- 
sented by the Parties: 


On behaifof the Go>sernnzct~t of the Federal Rep~rblic of Gerttzany, 
at  the hearing on 5 November 1968: 


"1. The delimitation of the continental shelf between the Parties in the 
North Sea is governed by the principle that each coastal State is entitled 
to  a just and equitable share. 


2. ( r i )  The method of deterinining boundaries of the continental shelf 
in such a way that every point of the boundary is equidistant from the 
nearest points of the baselines from which the breadth of the territorial 
sea of each State is measured (equidistance method) is not a rule of cus- 
tomary international law. 


( b )  The rule contained in the second sentence of paragraph 2 of Ar- 
ticle 6 of the Continental Shelf Convention, prescribing that in the absence 
of agreement, and unless another boundary is justified by special circum- 
stances, the boundary shall be deterrnined by application of tlie principle 
of equidistance, has not becorne custornary international law. 


( c )  Even if the rule under ( b )  would be applicable between the Parties, 
special circun~stances within the meaning of that rule would exclude the 
application of the equidistance method in the present case. 


3. ( a )  The equidistance rnethod cannot be used for the delimitation of 
the continental shelf unless it is established by agreement, arbitration, or 
otherwise, that it will achieve a just and equitable apportionment of the 
continental shelf among the States concerned. 


(b) As t o  the delimitation of the continental shelf between the Parties 
in the North Sea, the Kingdom of Denrnark and the Kingdom of the 
Netherlands cannot rely on the application of the equidistance rnethod, 
since it would not lead t o  an equitable apportionment. 







2. Que les Parties étant en désaccord, et à moins que des circonstances 
spéciales ne justifient une autre délimitation, la délimitation entre elles 
doit être opérée par application du principe de I'équidistance des points les 
plus proches des lignes de base à partir desquelles est mesurée la largeur de 
la mer territoriale de chacun de ces Etats. 


3. Que, des circonstances spéciales justifiant une autre délimitation 
n'ayant pas été éitablies, la délimitation entre les Parties doit être opérée par 
application du principe de I'équidistance mentionné dans la conclusion 
précédente. )) 


Au notn des Gouvernements du Danemark et des Pays-Bas, 
dans la duplique cornmune: 


((Plaise à la Cour dire et juger: 
4. Que, si les principes et les règles du droit international mentionnés à 


la conclusion no 1 des contre-mémoires ne sont pas applicables entre les 
Parties, la délimitation doit s'opérer entre elles sur la base des droits 
exclusifs de chacune des Parties sur le plateau continental adjacent a ses 
côtes et du principe selon lequel la délimitation doit laisser à chacune des 
Parties tous les points du plateau continental qui sont plus près de ses 
côtes que des celtes de l'autre Partie. 11 


Au cours de la procédure orale, les conclusions ci-après ont été présentées 
par les Parties: 


Au nom du Gouvernement de la République fidc;rale d'Allemagne, 


à l'audience du 5 novembre 1968 : 
((1. La délimitation du plateau continental de la mer du Nord entre les 


Parties est régie: par le principe selon lequel chacun des Etats riverains a 
droit à une part juste et équitable. 


2. a )  La méthode consistant à déterminer les limites du plateau con- 
tinental de telle sorte que tous les points de la ligne de délimitation soient 
équidistants des points les plus proches des lignes de base à partir desquelles 
est mesurée la largeur de la mer territoriale de chacun des Etats (méthode 
de l'équidistance) n'est pas une règle de droit international coutumier. 


b) La règle énoncée dans la deuxième phrase de l'article 6, paragraphe 2, 
de la Convention sur le plateau continental, stipulant qu'à défaut d'accord, 
et à moins que des circonstances spéciales ne justifient une autre délimi- 
tation, celle-ci s'opère par application du principe de I'équidistance, n'est 
pas devenue une règle de droit international coutumier. 


c) Même si La règle mentionnée à l'alinéa b) était applicable entre les 
Parties, des circonstances spéciales au sens de cette règle s'opposeraient à 
l'application de la méthode de I'équidistance dans la présente affaire. 


3. a)  La méthode de l'équidistance ne saurait être utilisée pour délimiter 
le plateau continental à moins qu'il ne soit établi par voie d'accord, d'ar- 
bitrage, ou autrement, qu'elle assurera une répartition juste et équitable du 
plateau continental entre les Etats intéressés. 


b) En ce qui concerne la délimitation du plateau continental de la mer 
du Nord entre les Parties, le Royaume du Danemark et le Royaume des 
Pays-Bas ne peuvent se fonder sur l'application de la méthode de l'équi- 
distance, car elle n'aboutirait pas à une répartition équitable. 







12 CONTINENTAL SHELF (JUDGMENT) 


4. Consequently, the delimitation of the continental shelf, on which 
the Parties must agree pursuant t o  paragraph 2 of Article 1 of the Special 
Agreement, is determined by the principle of the just and equitable share, 
based on criteria relevant to  the particular geographical situation in the 
North Sea." 


011 behalf'ofthe Governnlent of Det~tnark, 
a t  the hearing on 11 November 1968, Counsel for that Government stated that 
it confirmed the Submissions presented in its Counter-Memorial and in the 
Common Rejoinder and that those Submissions were identical t~llrtatis rrilrtandis 
with those of the Government of the Netherlands. 


Oti behnlf'of the Govertitt~ent of rile Netherlatzds, 


a t  the hearing on 1 I November 1968 : 
"With regard to  the delimitation as between the Federal Republic of 


Germany and the Kingdom of the Netherlands of the boundary of the 
areas of the continental shelf in the North Sea which appertain to  each of 
them beyond the partial boundary determined by the Convention of 
1 December 1964. 


May it please the Court t o  adjudge and declare: 
1.  The delimitation as between the Parties of the said areas of the con- 


tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragrapli 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 


2. The Parties being in disagreement, unless another boundary is justi- 
fied by special circumstances, the boundary between them is t o  be deter- 
mined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 


3. Special circumstances which justify another boundary line not having 
been established, the boundary between the Parties is to  be determined 
by application of the principle of equidistance indicated in the preceding 
Submission. 


4. If the principles and rules of international law mentioned in Sub- 
mission 1 are not applicable as between the Parties, the boundary is to  be 
determined between the Parties on the basis of the exclusive rights of each 
Party over the continental shelf adjacent to  its coast and of the principle 
that the boundary is to  leave to  each Party every point of the continental 
shelf which lies nearer t o  its coast than to the coast of the other Party." 


1. By t h e  t w o  Special Agreements respectively concluded between t h e  
Kingdom o f  Denmark  a n d  the  Federal Republic of  Germany,  a n d  between 
t h e  Federal  Republic a n d  the  Kingdom of the  Netherlands, t h e  Parties 
have submit ted t o  the  C o u r t  certain differences concerning "the delimita- 







4. En conséquence la délimitation du plateau continental dont les Parties 
doivent convenir conformément à l'article 1,  paragraphe 2, du compromis 
est déterminée par le principe de la part juste et équitable, en fonction de 
critères applicables à la situation géographique particulière de la mer du 
Nord. '1 


Au notn du Gouvernernent du Danemark, 


a l'audience du 11 novembre 1968, le conseil de ce Gouvernement a déclaré 
qu'il confirmait les c:onclusions présentées dans son contre-mémoire et dans la 
duplique commune et que ces conclusions étaient identiques mutatis mirtandis 
à celles du Gouvernement des Pays-Bas. 


Alr non1 du Gouvernement des Pays-Bas, 


à I'audience du 1 1 novembre 1968 : 
 pour ce qui est de la délimitation entre la République fédérale d'Al- 


lemagne et le Royaume des Pays-Bas des zones du plateau continental de 
la mer du Nord irelevant de chacun d'eux, au-delà de la ligne de délimitation 
partielle déterminée par la convention du le' décembre 1964, 


Plaise à la Cour dire et juger: 
1.  Que la délimitation entre les Parties desdites zones du plateau con- 


tinental de la mcer du Nord est régie par les principes et les règles du droit 
international érioncés à l'article 6, paragraphe 2, de la Convention de 
Genève de 1958 sur le plateau continental. 


2. Que les Parties étant en désaccord, et à moins que des circonstances 
spéciales ne justifient une autre délimitation, la délimitation entre elles doit 
être opérée par application du principe de I'équidistance des points les plus 
proches des lignes de base à partir desquelles est mesurée la largeur de la 
mer territoriale de chacun de ces Etats. 


3. Que, des circonstances spéciales justifiant une autre délimitation 
n'ayant pas été établies, la délimitation entre les Parties doit êtrc opérée 
par application du principe de I'équidistance mentionné dans la conclusion 
précédente. 


4. Que, si les principes et les règles du droit international mentionnés à 
la conclusion no 1 ne sont pas applicables entre les Parties, la délimitation 
doit s'opérer enitre elles sur la base des droits exclusifs de chacune des Par- 
ties sur le plateau continental adjacent à ses côtes et du principe selon 
lequel la délimitation doit laisser à chacune des Parties tous les points du 
plateau continental qui sont plus près de ses côtes que des côtes de l'autre 
Partie. 1) 


1. Par les deux icompromis respectivement conclus entre le Royaume 
d u  Danemark et Ila République fédérale d'Allemagne et entre la Ré- 
publique fédérale d'Allemagne et le Royaume des Pays-Bas, la Cour est 
saisie de  certaine:; divergences concernant ((la délimitation entre les 







tion as between the Parties of the areas of the continental shelf in the 
North Sea which appertain to each of themV-with the exception of 
those areas, situated in the immediate vicinity of the Coast, which have 
already been the subject of delimitation by two agreements dated 1 
December 1964, and 9 June 1965, concluded in the one case between the 
Federal Republic and the Kingdom of the Netherlands, and in the other 
between the Federal Republic and the Kingdom of Denmark. 


2. I t  is in respect of the delimitation of the continental shelf areas 
lying beyond and to seaward of those affected by the partial boundaries 
thus established, that the Court is requested by each of the two Special 
Agreements to decide wliat are the applicable "principles and rules of 
international law". The Court is not asked actually to  delimit the further 
boundaries which will be involved, tliis task being reserved by the Special 
Agreements to  the Parties, which undertake to  effect such a delimitation 
"by agreement in pursuance of the decision requested from the . . . 
Courtm-that is to  say on the basis of, and in accordance with, the 
principles and rules of international law found by the Court to be 
applicable. 


3. As described in Article 4 of the North Sea Policing of Fisheries 
Convention of 6 May 1882, the North Sea, which lies between continental 
Europe and Great Britain in the east-west direction, is roughly oval in 
shape and stretches from the straits of Dover northwards t o  a parallel 
drawn between a point immediately north of the Shetland Islands and 
the mouth of the Sogne Fiord in Norway, about 75 kilometres above 
Bergen, beyond which is the North Atlantic Ocean. In the extreme north- 
west, it is bounded by a line connecting the Orkney and Shetland island 
groups; while on its north-eastern side, the line separating i t  from the 
entrances to  the Baltic Sea lies between Hanstholm at  the north-west 
point of Denmark, and Lindesnes at the southern tip of Norway. East- 
ward of this line the Skagerrak begins. Thus, the North Sea has to  some 
extent the general look of an enclosed sea without actually being one. 
Round its shores are situated, on its eastern side and starting from the 
north, Norway, Denmark, the Federal Republic of Germany, the Nether- 
lands, Belgium and France; while the whole western side is taken u p  by 
Great Britain, together with the island groups of the Orkneys and Shet- 
lands. From this it will be seen that the continental shelf of the Federal 
Republic is situated between those of Denmark and the Netherlands. 


4. The waters of the North Sea are shallow, and the whole seabed 
consists of continental shelf a t  a depth of less than 200 rnetres, except 
for the formation known as the Norwegian Trough, a belt of water 
200-650 metres deep, fringing the southern and south-western coasts of 
Norway to a width averaging about 80-100 kilometres. Much the greater 
part of this continental shelf has already been the subject of delimitation 







Parties des zones du plateau continental de la mer du Nord relevant de 
chacune d'elles », à l'exception des zones situées à proximité immédiate 
de la côte qui ont déjà été délimitées par deux accords signés les 1" dé- 
cembre 1964 et 9 juin 1965 entre la République fédérale et le Royaume 
des Pays-Bas et entre la République fédérale et le Royaume du Dane- 
mark. 


2. C'est à propos de la délimitation des zones du plateau continental 
prolongeant vers le large les zones déjà délimitées que la Cour est priée 
dans chacun des deux compromis de décider «quels sont les principes et 
les règles du droit international applicables)). 11 n'est pas demandé à la 
Cour d'établir effectivement les limites prolongées dont il s'agit; aux 
termes des comprornis, cette tâche est réservée aux Parties qui s'engagent 
à procéder à la délimitation ((par voie d'accord conclu conformément 
à la décision demaridée à la Cour D, c'est-à-dire sur la base et en confor- 
mité des principes e:t des règles de droit international tenus par la Cour 
pour applicables. 


3. La mer du Nord, telle qu'elle est décrite à l'article 4 de la convention 
du 6 mai 1882 sur la police de la pêche dans la mer du Nord, a en gros la 
forme d'un ovale limité à l'est par le continent européen et à l'ouest par 
la Grande-Bretagne:; à partir du Pas de Calais, elle s'étend vers le nord 
jusqu'au parallèle passant immédiatement au nord des Shetland et ren- 
contrant la Norvège à l'embouchure du Sognefjord (à soixante-quinze 
kilomètres environ au nord de Bergen), qui marque le début de l'Atlan- 
tique nord. Elle est. bornée à son extrémité nord-ouest par la ligne qui 
joint les Orcades aux Shetland et, au nord-est, elle est séparée des détroits 
de la Batique par une ligne allant de Hanstholm (points nord-ouest du 
Danemark) au cap Lindesnes (extrémité méridionale de la Norvège); 
au-delà commence le Skagerrak. Ainsi, sans constituer réellement une 
mer fermée, la mer du Nord en présente dans une certaine mesure l'ap- 
parence générale. Elle est bordée à l'est et en partant du nord par la 
Norvège, le Danemark, la République fédérale d'Allemagne, les Pays-Bas, 
la Belgique et la France, tout le côté ouest étant occupé par la Grande- 
Bretagne, avec les archipels des Orcades et des Shetland. Le plateau 
continental de la R.épublique fédérale est donc situé entre les plateaux 
continentaux du Danemark ct des Pays-Bas. 


4. Lamer du Nord est peu profonde et son lit est entièrement cons- 
titué par un plateau continental à une profondeur de moins de deux 
cents mètres, à 1'exc:eption d'une bande de deux cents à six cent cinquante 
mètres de profonde:ur, dite fosse norvégienne, qui longe les côtes sud et 
sud-ouest de la Norvège sur une largeur moyenne de quatre-vingts à 
cent kilomètres. La majeure partie de ce plateau continental a déjà 







by a series of agreements concluded between the United Kingdom (which, 
as stated, lies along the whole western side of it) and certain of the States 
on the eastern side, namely Norway, Denmark and the Netherlands. 
These three delimitations were carried out by the drawing of what are 
known as "median lines" which, for immediate present purposes, may be 
described as boundaries drawn between the continental shelf areas of 
"opposite" States, dividing the intervening spaces equally between them. 
These lines are shown on Map 1 on page 15, together with a similar line, 
also established by agreement, drawn between the shelf areas of Norway 
and Denmark. Theoretically it would be possible also to draw the follow- 
ing median lines in the North Sea, namely United KingdomIFederal 
Republic (which would lie east of the present line United Kingdoml 
Norway-Denmark-Netherlands) ; Norway/Federal Republic (which would 
lie south of the present line NorwayIDenmark); and NorwayINetherlands 
(which would lie north of whatever line is eventually determined to be 
the continental shelf boundary between the Federal Republic and the 
Netherlands). Even if these median lines were drawn however, the 
question would arise whether the United Kingdom, Norway and the 
Netherlands could take advantage of them as against the parties to the 
existing delimitations, since these lines would, it seems, in each case lie 
beyond (i.e., respectively to the east, south and north of) the boundaries 
already effective under the existing agreements at  present in force. This 
is illustrated by Map 2 on page 15. 


5. In addition to the partial boundary lines Federal Republic/Denmark 
and Federal Republic/Netherlands, which, as mentioned in paragraph 1 
above, were respectively established by the agreements of 9 June 1965 
and 1 December 1964, and which are shown as lines A-B and C-D on 
Map 3 on page 16, another line has been drawn in this area, namely 
that represented by the line E-F on that map. This line, which divides 
areas respectively claimed (to the north of it) by Denmark, and (to the 
south of it) by the Netherlands, is the outcome of an agreement between 
those two countries dated 31 March 1966, reflecting the view taken by 
them as to what are the correct boundary lines between their respective 
continental shelf areas and that of the Federal Republic, beyond the 
partial boundaries A-B and C-D already drawn. These further and un- 
agreed boundaries to seaward, are shown on Map 3 by means of the 
dotted lines B-E and D-E. They are the lines, the correctness of which 
in law the Court is in effect, though indirectly, called upon to determine. 
Also shown on Map 3 are the two pecked lines B-F and D-F, repre- 
senting approximately the boundaries which the Federal Republic would 
have wished to obtain in the course of the negotiations that took place 
between the Federal Republic and the other two Parties prior to the 
submission of the matter to the Court. The nature of these negotiations 
must now be described. 







été délimitée par lune série d'accords conclus entre le Royaume-Uni 
(qui, comme on l'a vu, le borde en totalité du côté ouest) et certains des 
Etats riverains du côté est: la Norvège, le Danemark et les Pays-Bas. Ces 
trois délimitations ont été réalisées par le tracé de lignes dites ((médianes )) 


qui, pour le moment, peuvent être décrites comme divisant en parties 
égales un plateau continental situé entre des Etats ((se faisant face)). Ces 
lignes apparaissent sur la carte 1 (page 15), de même qu'une ligne ana- 
logue également établie par voie d'accord et délimitant les zones de 
plateau continental de la Norvège et du Danemark. En théorie, l'on 
pourrait aussi tracer dans la mer du Nord des lignes médianes entre le 
Royaume-Uni et la République fédérale (à l'est de l'actuelle ligne Roy- 
aume-UniiNorvège-Danemark-Pays-Bas), entre la Norvège et la Répu- 
blique fédérale (au sud de l'actuelle ligne NorvègeIDanemark) et entre 
la Norvège et les Pays-Bas (au nord de la ligne, quelle qu'elle soit, qui 
sera finalement retl:nue comme délimitant le plateau continental entre 
la République fédkrale et les Pays-Bas). Mais, si ces lignes médianes 
étaient tracées, la question se poserait de savoir si le Royaume-Uni, la 
Norvège et les Pays,-Bas pourraient s'en prévaloir à l'encontre des parties 
aux accords de délimitation en vigueur, car elles seraient, semble-t-il, 
situées au-delà (c'est-à-dire respectivement à l'est, au sud et au nord) 
des limites déjà convenues dans les accords actuellement existants. Cela 
ressort de la carte ;! (page 15). 


5. Outre les lignes de délimitation partielle République fédéralel 
Danemark et République fédérale/Pays-Bas qui, comme il est dit au 
paragraphe 1 ci-dessus, ont été respectivement établies par les accords du 
9 juin 1965 et du le '  décembre 1964 et qui sont représentées par les lignes 
A-B et C-D sur la carte 3 (page 16), une autre ligne a été tracée dans cette 
partie de la mer du Nord: elle est figurée sur la même carte par la ligne 
E-F. Cette ligne, qui sépare des zones, revendiquées au nord par le Dane- 
mark et au sud par les Pays-Bas, résulte d'un accord du 31 mars 1966 
entre les deux pays et correspond à la conception qu'ils se faisaient des 
limites entre leurs zones de plateau continental et celle de la République 
fédérale ail-delà de la délimitation partielle déjà effectuée suivant A-B et 
C-D. Ces limites, qui n'ont pas été reconnues, sont représentées sur la 
carte 3 par les ligne,$ pointillées B-E et D-E. Ce sont les lignes sur le bien- 
fondé juridique desquelles la Cour est en fait, encore qu'indirectement, 
appelée à se prononcer. On peut aussi voir sur la carte 3 deux lignes de 
tirets B-F et D-F indiquant approximativement les limites que la Ré- 
publique fédérale aurait voulu obtenir au cours des négociations menées 
avec les deux autres Parties avant que la Cour soit saisie. 11 convient 
d'indiquer ici en quoi ont consisté ces négociations. 
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(See  paragraphs 3 alid 4 )  
Carte 1 


( Voir paragraphes 3 et 4 )  
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Map 2 
(See paragraph 4 )  
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Carte 2 
( Voir paragraphe 4) 
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Map 3 
(See paragraphs 5-9) 


The maps in the present Jlcdgment 
were prepared on the basis of docli- 
ments submitted to the Court by the 
Parties, and their sole purpose is to 
provide a visual illustration of the 
paragraphs of the Judgment which 
refer to them. 


Carte 3 
( Voir paragraphes 5-9) 


Les cartes jointes au présc.tit arrêt ont 
été établies d'apri.~ les docunzents 
soumis à la Cour par les Parties et ont 
pour seul objet d'illustrer graphiquc- 
ment les paragraphes de l'arrêt qui 
s'y rkfèrent. 







Sketches illustrating the geogra- 
phical situations described in 
paragraph 8 of the Judgrnent 


Croquis illustratifs des situations 
géographiques décrites au para- 


graphe 8 de l'arrêt 
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6. Under the agreements of December 1964 and June 1965, already 
mentioned, the partial boundaries represented by the map lines A-B and 
C-D had, according to the information furnished to the Court by the 
Parties, been drawn mainly by application of the principle of equidis- 
tance, using that term as denoting the abstract concept of equidistance. 
A line so drawn, known as an "equidistance line", may be described as 
one which leaves to each of the parties concerned al1 those portions of 
the continental shelf that are nearer to a point on its own coast than 
they are to any point on the coast of the other Party. An equidistance line 
may consist either of a "median" line between "opposite" States, or of 
a "lateral" line between "adjacent" States. In certain geographical con- 
figurations of wliich the Parties furnished examples, a given equidistance 
line may partake in varying degree of the nature both of a median and of 
a lateral line. There exists nevertheless a distinction to be drawn between 
the two, which will be mentioned in its place. 


7. The further negotiations between the Parties for the prolongation 
of the partial boundaries broke down mainly because Denmark and the 
Netherlands respectively wished this prolongation also to be effected on 
the basis of the equidistance principle,-and this would have resulted 
in the dotted lines B-E and D-E, shown on Map 3;  whereas the Federal 
Republic considered that such an outcome would be inequitable because 
it would unduly curtail what the Republic believed should be its proper 
share of continental shelf area, on the basis of proportionality to  the 
length of its North Sea coastline. It will be observed that neither of the 
lines in question, taken by itself, would produce this effect, but only both 
of them together-an element regarded by Denmark and the Netherlands 
as irrelevant to  what they viewed as being two separate and self-contained 
delimitations, each of which should be carried out without reference to  
the other. 


8. The reason for the result that would be produced by the two lines 
B-E and D-E, taken conjointly, is that in the case of a concave or recessing 
coast such as that of the Federal Republic on the North Sea, the effect 
of the use of the equidistance method is to pull the line of the boundary 
inwards, in the direction of the concavity. Consequently, where two such 
lines are drawn at  different points on a concave coast, they will, if the 
curvature is pronounced, inevitably meet a t  a relatively short distance 
from the coast, thus causing the continental shelfarea they enclose, to take 
the form approximately of a triangle with its apex to seaward and, as it 
was put on behalf of the Federal Republic, "cutting off" the coastal 
State from the further areas of the continental shelf outside of and 
beyond this triangle. The effect of concavity could of course equally be 
produced for a country with a straight coastline if the coasts of adjacent 
countries protruded immediately on either side of it. Tn contrast to this, 
the effect of coastal projections, or of convex or outwardly curving coasts 
such as are, to a moderate extent, those of Denmark and the Netherlands, 
is to cause boundary lines drawn on an equidistance basis to leave the 







6. Dans les accorcls susmentionnés de décembre 1964 et juin 1965, les 
limites partielles représentées sur la carte par les lignes A-B et C-D avaient 
été tracées, selon les indications données à la Cour par les Parties, essen- 
tiellement par application du principe de l'équidistance- cette expression 
étant employée pour désigner le concept abstrait d'équidistance. La ligne 
construite suivant ce principe, ou ((ligne d'équidistance 11, peut être définie 
comme celle qui attribue à chacune des parties intéressées toutes les por- 
tions du plateau continental plus proches d'un point de sa côte que de tout 
point situé sur la côte de l'autre partie. La ligne d'équidistance peut être 
soit une ligne ((médiane)) entre Etats ((se faisant face)), soit une ligne 
((latérale >) entre Et& ((limitrophes 1). Dans certaines configurations 
géographiques dont les Parties ont fourni des exemples, la ligne d'équi- 
distance peut revêtir à des degrés divers le double caractère d'une ligne 
médiane et d'une ligne latérale. Une distinction existe néanmoins entre 
ces deux types de ligfies, ainsi qu'il sera indiqué par la suite. 


7. Les négociations reprises entre les Parties en vue de prolonger les 
limites partielles ont échoué principalement parce que le Danemark et 
les Pays-Bas souhaitaient que le prolongement s'effectuât aussi d'après 
le principe de I'équid.istance, ce qui aboutissait à un tracé correspondant 
aux lignes pointillées B-E et D-E de la carte 3 ;  or la République fédérale 
jugeait ce résultat inéquitable parce qu'il réduisait exagérément ce 
qu'elle estimait devoir être sa juste part de plateau continental en pro- 
portion de la longueur de son littoral sur la mer du Nord. II est à noter 
que ce résultat n'était pas attribuable à l'une ou l'autre des lignes prise 
isolément, mais à l'effet combiné des deux lignes prises ensemble, effet 
que le Danemark et les Pays-Bas considéraient comme sans pertinence, 
s'agissant à leur avis de deux délimitations distinctes et autonomes dont 
chacune devait être effectuée sans qu'il soit tenu compte de l'autre. 


8. L'effet combiné des deux lignes B-E et D-E s'explique comme suit. 
Dans le cas d'une côte concave ou rentrante comme celle de la République 
fédérale sur la mer di1 Nord, l'application de la méthode de l'équidistance 
tend à infléchir les :lignes de délimitation vers la concavité. Par suite, 
quand deux lignes d'équidistance sont tracées à partir d'une côte très 
concave, elles se rencontrent inévitablement à une distance relativement 
faible de la côte; la zone de plateau continental qu'elles encadrent prend 
donc la forme d'une sorte de triangle au sommet dirigé vers le large, ce 
qui, pour reprendre le terme de la République fédérale, ((ampute)) 1'Etat 
riverain des zones di: plateau continental situées en dehors du triangle. 
Il est évident que le même effet de concavité peut se produire si un 
Etat ayant une côte droite est encadré par deux Etats dont les côtes les 
plus proches font saillie par rapport à la sienne. A l'opposé, si la côte 
d'un Etat présente des saillants ou a une configuration convexe, ce qui 
est dans une certaine mesure le cas des côtes du Danemark et des Pays- 
Bas, les lignes de délimitation tracées d'après la méthode de I'équidistance 
s'écartent l'une de l'autre, de sorte que la zone de plateau continental 
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coast on divergent courses, thus having a widening tendency on the area 
of continental shelf off that coast. These two distinct effects, which are 
shown in sketches T-TT1 to be found on page 16, are directly attributable 
to the use of the equidistance method of delimiting continental shelf 
boundaries off recessing or projecting coasts. It goes without saying that 
on these types of coasts the equidistance method produces exactly similar 
effects in the delimitation of the lateral boundaries of the territorial sea 
of the States concerned. However, owing to the very close proximity of 
S L I C ~  waters to the coasts concerned, these effects are much less marked 
and may be very slight,-and there are other aspects involved, which 
will be considered in their place. It will suffice to mention here that, for 
instance, a deviation from a line drawn perpendicular to the general 
direction of the coast, of only 5 kilometres, at  a distance of about 5 
kilometres from that coast, will grow into one of over 30 at a distance of 
over 100 kilometres. 


9. After the negotiations, separately held between the Federal Republic 
and the other two Parties respectively, had in each case, for the reasons 
given in the two preceding paragraphs, failed to result in any agreement 
about the delimitation of the boundary extending beyond the partial 
one already agreed, tripartite talks between al1 the Parties took place in 
The Hague in February-March 1966, in Bonn in May and again iii 
Copenhagen in August. These also proving fruitless, it was then decided 
to submit the matter to the C o ~ ~ r t .  In the meantime the Governments 
of Denmark and the Netherlands had, by means of the agreement of 
3 1 March 1966, already referred to (paragraph 5), proceeded to a delimita- 
tion as between themselves of the continental shelf areas lying between 
the apex of the triangle notionally ascribed by them to the Federal 
Republic (point E on Map 3) and the median line already drawn in the 
North Sea, by means of a boundary drawn on equidistance principles, 
meeting that liiie at the point marked F on Map 3. On 25 May 1966, 
the Government of the Federal Republic, tnking the view that this 
delimitation was rcs itzter dios  acta, notified the Governments of Den- 
mark and the Netherlands, by means of an aide-mémoire, that the 
agreement thus concluded could not "have any effect on the question of 
the delimitation of the German-Netherlands or the German-Danish parts 
of the continental shelf in the North Sea". 


10. In pursuance of the tripartite arrangements that had been made 
at Bonn and Copenhagen, as described in the preceding paragraph, 
Special Agreements for the submission to the Court of the differences 
involved were initialled in August 1966 and signed on 2 February 1967. 
By a tripartite Protocol signed the same day it was provided ( a )  that 
the Government of the Kingdom of the Netherlands would notify the 
two Special Agreements to the Court, in accordance with Article 40, 
paragraph 1, of the Court's Statute, together with the text of the Protocol 
itself: (6)  that after such notification, the Parties would ask the Court 
to join the two cases: and ( c )  that for the purpose of the appointment 







devant cette côte tend à aller en s'élargissant. Ces deux effets distincts, 
représentés sur les croquis 1 à III (page 16), sont directement imputables 
à l'application de la1 méthode de l'équidistance lorsque le plateau coii- 
tinental à délimiter s'étend devant une côte rentrante ou saillante. 11 va 
sans dire que la méthode de l'équidistance a exactement les mêmes 
effets lorsqu'il s'agit de déterminer devant le même genre de côte les 
limites latérales de la mer territoriale des Etats intéressés. Etant donné 
cependant que les eaux territoriales sont à proximité immédiate de la 
terre, l'effet est beaucoup moins marqué, voire très faible, et d'autres 
éléments entrent en jeu, qui seront examinés en temps utile. II suffira 
pour le moment d'olbserver que par exemple un écart, par rapport à une 
ligne tracée perpendiculairement à la direction générale de la côte, qui 
ne serait que de cinq kilomètres à une distance de cinq kilomètres en- 
viron de la côte dépasserait trente kilomètres à plus de cent kilomètres. 


9. Pour les raisons indiquées aux deux paragraphes précédents, les 
négociations menées séparément entre la République fédérale et chacune 
des deux autres Parc.ies n'ont pu aboutir à aucun accord sur la fixation 
de limites au-delà des lignes de délimitation partielle déjà convenues. Des 
pourparlers tripartites se sont ensuite tenus en 1966, à La Haye en 
février-mars puis à Bonn en mai et à Copenhague en août. Ces pour- 
parlers s'étant kgalement révélés infructueux, il a été décidé de soumettre 
le problème à la Cour. Entre-temps, par l'accord du 31 mars 1966 déjà 
mentionné au paragraphe 5, les Gouvernements du Danemark et des 
Pays-Bas avaient procédé à une délimitation, entre leurs deux pays, des 
zones de plateau continental comprises entre le soinmet du triangle 
qu'ils attribuaient tliéoriquement à la République fédérale (point E de 
la carte 3) et la ligne médiane qui avait déjà été tracée dans la mer du 
Nord; pour ce faire, ils avaient tracé suivant le principe de I'éqiiidistance 
une limite rencontrant la ligne médiane au point F de la carte 3. Le 25 mai 
1966, estimant que cette délimitation était res inter alios uctu, le Gouverne- 
de la République fédérale a adressé aux Gouvernements du Danemark et 
des Pays-Bas un aide-mémoire par lequel il leur notifiait que l'accord 
ainsi conclu ne saura.it ((en rien affecter la question de la délimitation des 
parties germano-néerlandaise ou germano-danoise du plateau continental 
de la mer de Nord )). 


10. A la suite de la décision prise à Bonn et à Copenhague par les 
trois Etats et évoquée au paragraphe précédent, des compromis sou- 
mettant à la Cour les divergences entre les Parties ont été paraphés en 
août 1966 et signés le 2 février 1967. Un protocole tripartite signé le 
même jour prévoyait: a )  que le Gouvernement du Royaume des Pays-Bas 
notifierait les deux compromis à la Cour, conformément à l'article 40, 
paragraphe 1, du Statut de la Cour, en même temps que le texte du 
protocole lui-même; 6) qu'une fois cette notification faite les Parties 
demanderaient à la Cour de joindre les deux instances; c) qu'aux fins 
de la désignation d'un juge ad hoc les Royaumes du Danemark et des 
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of a judge ad hoc, the Kingdoms of Denmark and the Netherlands 
should be considered as being in the same interest within the rneaning 
of Article 31, paragraph 5, of the Court's Statute. Following upon these 
communications, duly made to it in the implementation of the Protocol, 
the Court, by a n  Order dated 26 April 1968, declared Denmark and the 
Netherlands t o  be in the same interest, and joined the proceedings in the 
two cases. 


11. Although the proceedings have thus been joined, the cases thein- 
selves remain separate, a t  least in the sense that they relate to different 
areas of the North Sea continental shelf, and that tliere is no  a priori 
reason why the Court must reach identical conclusions in regard to  
them,-if for instance geographical features present in the one case were 
not present in the other. A t  the same time, the legal arguments presented 
on  behalf of Denmark and the Netherlands, both before and since the 
joinder, have been substantially identical, apart from certain matters 
of detail, and have been presented either in commori or in close co-opera- 
tion. T o  this extent therefore, the two cases may be treated as one;  and 
it must be noted that although two separate delimitations are in question, 
they involve-indeed actually give rise to-a single situation. The fact 
that the question of either of these delimitations might have arisen and 
called for settlement separately in point of tiine, does not alter the 
character of the problem with which the Court is actually faced, having 
regard to  the nianner in which the Parties themselves have brouglit the 
matter before it, as described in the two preceding paragraphs. 


12. In conclusioi~ as to the facts, it should bc noted that the Federal 
Republic has formally reserved its position, not only in regard to the 
Danish-Netlierlands delimitation of the line E-F (Map 3), as noted in 
paragraph 9, but also in regard to the delimitations United Kingdom 
Denmark and United Kingdom/Netherlands mentioned in paragraph 4. 
In  both the latter cases the Governinent of the Federal Republic pointed 
out t o  al1 the Governments concerned that the question of the lateral 
delimitation of the continental shelf in the North Sea between the 
Federal Repiiblic and the Kingdoms of Denmark and the Netherlands 
was still outstanding and could not be prejudiced by the agreements 
concluded between those two countries and the United Kingdom. 


13. Such are the events and geographical facts in the light of which 
the Court  has to determine what principles and rules of international 
law are applicable to  the delimitation of the areas of continental shelf 
involved. O n  this question the Parties have taken up  fundamentally 
different positions. O n  behalf of the Kingdoms of Denmark and the 
Netherlands i t  is contended that the whole matter is governed by a 







Pays-Bas seraient considérés comme faisant cause commune au sens de 
l'article 31, paragraphe 5,  du Statut de la Cour. Ces communications 
lui ayant été dûment faites en exécution du protocole, la Cour a constaté, 
par ordonnance dii 26 avril 1968, que le Danemark et les Pays-Bas 
faisaient cause commune et elle a joint les instances dans les deux affaires. 


11. Malgré la jonction des instances, les affaires restent distinctes en 
ceci au moins qu'ellles ont trait à des zones différentes du plateau con- 
tinent;il de la mer du Nord et qu'il n'y a pas de raison à .-riori que la 
Cour parvienne à leur égard à des conclusions identiques: i l  se pourrait, 
par exemple, que (certaines particularités giographiques existent dans 
l'un des cas, mais non dans l'autre. 11 reste qu'avant comme après la 
jonction des instances les arguments juridiques du Danemark et des 
Pays-Bas ont étS en substance les mêmes, sauf sur certains points de 
détail, et qu'ils ont été présentés soit en commun, soit en étroite coopé- 
ration. Dans cette mesure les deux affaires peuvent donc être traitées 
comme une seule e:t l'on doit constater que, si deux délimitations dis- 
tinctes sont en cause, elles concernent - on peut même dire qu'elles 
créent - une situa.tion unique. S'il est vrai que les questions relatives 
ces deux délimitations auraient pu se présenter et être réglées à des mo- 
ments différents, cela ne modifie en rien la nature du problème qui se 
pose en fait~à la Cour, vu la façon dont les Parties elles-mêmes l'ont saisie 
(voir les deux paragraphes précédents). 


12. Pour achever l'exposé des faits, i l  conkient de rappeler que la 
Képublique fédérale a formellement réservé sa position non seulement 
l'égard de la délimitation dano-néerlandaise suivant la ligne E-F de la 
carte 3 comme il a été indiqué au paragraphe 9, mais également au sujet 
des délimitations entre le Royaume-Uni et le Daneniark et entre le 
Royaume-Uni et les Pays-Bas mentionnées au paragraphe 4. Dans ces 
deux derniers cas, le Gouvernment de la République fédérale a attiré 
l'attention de tous les gouvernements intéressés sur le fait que la question 
de la délimitation latérale du plateau continental de la mer du Nord entre 
la République féd6rale et les Royaumes du Danemark et des Pays-Bas 
n'était pas encore rkglée et que les accords conclus entre ces deux pays et 
le Royaume-Uni ne pouvaient en préjuger la solution. 


13. Tels sont les événements et les faits géographiques au vu desquels 
la Cour doit déterminer quels sont les principes et les règles de droit in- 
ternational applicables à la délimitation des zones de plateau continental 
en cause. A ce sujet, les Parties ont adopté des positions fondamentale- 
ment différentes. Les Royaumes du Danemark et des Pays-Bas soutien- 
nent que l'ensemble de la question est régi par une règle de droit obliga- 







mandatory rule of law which, reflecting the language of Article 6 of the 
Convention on the Continental Shelf concluded a t  Geneva on 29 April 
1958, was designated by them as the "equidistance-special circumstances" 
rule. According to this contention, "equidistance" is not merely a method 
of the cartographical construction of a boundary line, but the essential 
eleinent in a rule of law which may be stated as follows,-namely that 
in the absence of agreement by the Parties to employ another method or 
to  proceed to a delimitation on an url hoc basis, al1 continental shelf 
boundaries must be drawn by means of an equidistance line, unless, 
or except to the extent to  which, "special circumstances" are recognized 
to  exist,-an equidistance line being, i t  will be recalled, a line every 
point on which is the same distance away from whatever point is nearest 
to  it on the coast of each of the countries concerned-or rather, strictly, 
on the baseline of the territorial sea along that coast. As regards what 
constitutes "special circumstances", al1 that need be said a t  this stage 
is that according to  the view put forward on behalf of Denmark and the 
Netherlands, the configuration of the German North Sea coast, its 
recessive character, and the fact that it makes nearly a right-angled bend 
in mid-course, would not of itself constitute, for either of the two bound- 
ary lines concerned, a special circumstance calling for or warranting a 
departure from the equidistance method of delimitation : only the presence 
of some special feature, minor in itself-such as an islet or small pro- 
tuberance-but so placed as to produce a disproportionately distorting 
effect on an otherwise acceptable boundary line would, so i t  was claimed, 
possess this character. 


14. These various contentions, together with the view that a rule of 
equidistance-special circumstances is binding on the Federal Republic, 
are founded by Denmark and the Netherlands partly on the 1958 Geneva 
Convention on the Continental Shelf already mentioned (preceding para- 
graph), and partly on general considerations of law relating to the conti- 
nental shelf, lying outside this Convention. Similar considerations are 
eqiially put forward to  found the contention that the delimitation on an 
equidistance basis of the line E-F (Map 3) by the Netherlands-Danish 
agreement of 31 March 1966 (paragraph 5 above) is valid erga omnes, 
and must be respected by the Federal Republic unless it can demonstrate 
the existence of juridically relevant "special circumstances". 


15. The Federal Republic, for its part, while recognizing the utility 
of equidistance as a method of delimitation, and that this method can 
in many cases be employed appropriately aiid with advantage, denies its 
obligatory character for States not parties to the Geneva Convention, 
and contends that the correct rule to be applied, a t  any rate in such 
circumstances as those of the North Sea, is one according to which each 
of the States concerned should have a "just and equitable share" of the 
available continental shelf, in proportion to  the length of its coastline or 
sea-frontage. Tt was also contended on behalf of the Federal Republic 







toire qu'ils appellent règle ((équidistance-circonstances spéciales)), en 
s'inspirant des ternies de l'article 6 de la Convention de Genève du 
29 avril 1958 sur le plateau continental. Selon cette thèse, l'équidistance 
n'est pas simplement une méthode de construction cartographique, mais 
l'élément essentiel d'une règle de droit qui peut s'énoncer ainsi: à défaut 
d'un accord entre les parties en vue d'employer une autre méthode ou 
de se fonder sur le!; éléments de fait de l'espèce, toute délimitation de 
plateau continental doit suivre la ligne d'équidistance, sauf dans la 
mesure où l'existence de ~ccirconstances spéciales)) est reconnue - la 
ligne d'équidistance étant, comme l'on sait, une ligne dont chaque point 
est à égale distance du point le plus proche de la côte de chacun des pays 
intéressés ou, plus précisément, de la ligne de base de la mer territoriale 
bordant cette côte. Quant à ce qu'il faut entendre par cccirconstances 
spéciales », il suffira de dire pour le moment que, d'après le Danemark et 
les Pays-Bas, la concavité de la côte allemande de la mer du Nord, qui 
change de direction en son milieu presque à angle droit, ne constit 
soi, ni pour l'une ni pour l'autre des deux lignes de délimitation en c x e ?  
une circonstance spéciale appelant ou justifiant une dérogation à la 
méthode de délimitation fondée sur l'équidistance. A leur avis, seule 
pourrait constituer une telle circonstance spéciale une particularité 
mineure en soi, corrime un îlot ou un léger saillant, mais produisant sur 
une limite par ailleurs acceptable un effet de déviation disproportionné. 


14. C'est en partie sur la Convention de Genève de 1958 sur le plateau 
continental, mentionnée au paragraphe précédent, et en partie sur des 
considérations juridiques de caractère général ayant trait au plateau 
continental mais extérieures à la Convention que le Danemark et les 
Pays-Bas font reposer ces diverses thèses et notamment leur opinion selon 
laquelle une règle équidistance-circonstances spéciales lierait la Répu- 
blique fédérale. Ils se fondent sur des considérations analogues pour dire 
que la délimitation opérée d'après l'équidistance, suivant la ligne E-F de 
la carte 3, par l'accord du 31 mars 1966 entre les Pays-Bas et le Danemark 
(voir paragraphe 5 ci-dessus) est valable euga omr7es et doit être respectée 
par la République Edérale, à moins que celle-ci puisse démontrer I'exis- 
tence de ~ccirconstacices spécial es)^ juridiquement admissibles. 


15. Sans méconnaître l'utilité de l'équidistance comme méthode de 
délimitation ni le fait que cette méthode puisse être appropriée et présen- 
ter des avantages dans de nombreux cas, la République fédérale lui refuse 
pour sa part tout caractère obligatoire à l'égard des Etats qui ne sont pas 
parties à la Convecition de Genève. Elle affirme que la véritable règle 
à appliquer, au moins dans les circonstances propres à la mer du Nord, 
est la règle suivant laquelle chacun des Etats en cause devrait obtenir 
une ((part juste et équitable )) du plateau continental disponible, propor- 
tionnellement à la longueur de son littoral ou de son front de mer. Elle 







that in a sea shaped as is the North Sea, the whole bed of which, except 
for the Norwegian Trough, consists of continental shelf at a depth of 
less than 200 metres, and where the situation of the circumjacent States 
causes a natural convergence of their respective continental shelf areas, 
towards a central point situated on the median line of the whole seabed 
-or at any rate in those localities where this is the case-each of the 
States concerned is entitled to a continental shelf area extending up to 
this central point (in effect a sector), or at least extending to the median 
line at some point or other. In this way the "cut-off effect, of which 
the Federal Republic complains, caused, as explained in paragraph 8, 
by the drawing of equidistance lines at the two ends of an inward curving 
or recessed coast, would be avoided. As a means of giving effect to these 
ideas, the Federal Republic proposed the method of the "coastal front", 
or façade, constituted by a straight baseline joining these ends, upon 
which the necessary geometrical constructions would be erected. 


16. Alternatively, the Federal Republic claimed that if, contrary to 
its main contention, the equidistance method was held to be applicable, 
then the configuration of the German North Sea coast constituted a 
"special circumstance" such as to justify a departure from that method 
of delimitation in this particular case. 


17. In putting forward these contentions, it was stressed on behalf of 
the Federal Republic that the claim for a just and equitable share did 
not in any way involve asking the Court to give a decision e.\: aequo et 
botzo (which, having regard to the terms of paragraph 2 of Article 38 
of the Court's Statute, would not be possible without the consent of the 
Parties),-for the priiiciple of the just and equitable share was one of 
the recognized general principles of law which, by virtue of paragraph 1 
(c) of the same Article, the Court was entitled to apply as a matter of 
the justifia distributiva which entered into al1 legal systems. It appeared, 
moreover, that whatever its underlying motivation, the claim of the 
Federal Republic was, at least ostensibly, to a just and equitable share 
of the space involved, rather than to a share of the natural resources as 
such, mineral or other, to be found in it, the location of which could not 
in any case be fully ascertained at present. On the subject of location 
the Court has in fact received some, though not complete information, 
but has not thought it necessary to pursue the matter, since the question 
of natural resources is less one of delimitation than of eventual exploita- 
tion. 


18. It will be convenient to  consider first the contentions put forward 
on behalf of the Federal Republic. The Court does not feel able to 
accept them-at least in the particular form they have taken. Tt considers 







soutient également qu'étant donné la forme de la mer du Nord, dont le 
lit est entièrement constitué, a l'exception de la fosse norvégienne, par 
un plateau continerital à une profondeur de moins de deux cents mètres 
et où la situation des Etats circonvoisins a pour conséquence naturelle 
de faire converger leurs zones de plateau continental vers un point central 
situé sur la ligne mkdiane divisant tout le lit de la mer, chacun des Etats 
intéressés peut, au moins dans la partie où cette convergence existe, 
prétendre à ce que sa zone aille jusqu'à ce point central (formant ainsi 
un secteur) ou atteigne en tout cas un point quelconque de la ligne mé- 
diane. Ainsi disparaîtrait l'effet d'((amputation 1) dont se plaint la Répu- 
blique fédérale et qui résulte, comme on l'a vu au paragraphe 8, du 
tracé de lignes d'équidistance aux deux extrémités d'une côte concave 
ou rentrante. Pour mettre ces idées en pratique, la République fédérale 
propose la méthode de la ((façade maritime )), qui serait constituée par la 
ligne de base droite réunissant les extrémités de la côte et à partir de 
laquelle s'effectueraient les constructions géométriques nécessaires. 


16. Subsidiairemt:nt la République fédérale soutient que, dans le cas 
où, contrairement (i sa thèse principale, la méthode de l'équidistance 
serait considérée coinme applicable, la configuration ue la côte allemande 
de la mer du Nord constituerait une circonstance spéciale justifiant 
que l'on s'écarte de cette méthode en l'espèce. 


17. Dans l'exposé de ces thèse, la Républiq~e fédérale a souligné 
qu'en revendiquant une part juste et équitable elle n'invitait nullement la 
Cour à statuer p.\: ueqzlo et hotio, ce qui, vu l'article 38, paragraphe 2, 
du Statut de la Cour, ne serait possible qu'avec l'assentiment des Parties; 
elle considère en effet que le principe de la part juste et équitable est 
l'un des principes gknéraux de droit reconnus qu'en vertu du paragraphe 
1 c) du même article de son Statut la Cour est habilitée à appliquer au titre 
de la justicz distributive, partie intégrante de tous les systèmes juridiques. 
Il semble en outre que la demande de la République fédérale, quels 
qu'en soient les motifs réels, porte, du moins dans sa présentation, sur 
une part juste et équitable de l'espace en cause plutôt que sur une part des 
ressources minérales ou autres ressources naturelles que l'on pourrait y 
trouver et dont I'em~lacement ne saurait de toute manière être exactement 
déterminé pour le rhoment. La Cour a obtenu certains renseignements, 
encore qu'incomplets, sur cette dernière question mais elle n'a pas jugé 
nécessaire d'insister, car cela concerne l'exploitation éventuelle des 
ressources du plateau continental plus encore que sa délimitation. 


18. Pour la commodité de l'exposé, il est préférable d'examiner en 
premier lieu les thè:jes présentées au nom de la République fédérale. La 
Cour n'estime pas pouvoir les accepter, du moins sous la forme qui 







that, having regard both to the language of the Special Agreements and 
to more general considerations of law relating to the régime of the 
continental shelf, its task in the present proceedings relates essentially 
to the delimitation and not the apportionment of the areas concerned, 
or their division into converging sectors. Delimitation is a process whicli 
involves establishing the boundaries of an area already, in principle, 
appertaining to the coastal State and not the determination d~ noro of 
such an area. Delimitation in an equitable manner is one thing, but not 
the saine thing as awarding a just and equitable share of a previously 
undelimited area, even though in a number of cases the results may be 
comparable, or even identical. 


19. More important is the fact that the doctrine of the just and equi- 
table share appears to be wholly at variance with what the Court enter- 
tains no doubt is the most fundamental of al1 the rules of law relating 
to the continental shelf, enshrined in Article 2 of the 1958 Geneva Con- 
vention, though quite independent of it,-namely that the rights of the 
coastal State in respect of the area of continental shelf that constitutes 
a natural prolongation of its land territory into and under the sea exist 
ipso fucto and ab initio, by virtue of its sovereignty over the land, and 
as an extension of it in an exercise of sovereign rights for the purpose 
of exploring the seabe ' and exploiting its naturalÏresources. In short, 
there is here an inhere t right. In order to exercise it, no special legal 
process has to be gone through, nor have any special legal acts to be 
performed. Its existence can be declared (and many States have done 
this) but does not need to be constituted. Furthermore, the right does 
not depend on its being exercised. To echo the language of the Geneva 
Convention, it is "exclusive" in the sense that if the coastal State does 
not choose to explore or exploit the areas of shelf appertaining to it, 
that is its own affair, but no one else may do so without its express 
consent. 


20. Tt follows that even in such a situation as that of the North Sea, 
the notion of apportioning an as yet undelimited area, considered as a 
whole (which underlies the doctrine of the just and equitable share), is 
quite foreign to, and inconsistent with, the basic concept of continental 
shelf entitlement, according to which the process of delimitation is 
essentially one of drawing a boundary line between areas which already 
appertain to one or other of the States affected. The delimitation itself 
must indeed be equitably effected, but it cannot have as its object the 
awarding of an equitable share, or indeed of a share, as such, at ail,-for 
the fundamental concept involved does not admit of there being anything 
undivided to share out. Evidently any dispute about boundaries must 
involve that there is a disputed marginal or fringe area, to which both 
parties are laying claim, so that any delimitation of it which does not 
leave it wholly to one of the parties will in practice divide it between 
them in certain shares, or operate as if such a division had been made. 







leur a été donnée. Compte tenu du texte des compromis et de considéra- 
tions plus générales touchant le régime juridique du plateau continental, 
elle est d'avis que sa tâche en l'espèce concerne essentiellement la délimi- 
tation et non point la répartition des espaces visés ou leur division en 
secteurs convergents. La délimitation est une opération qui consiste à 
déterminer les limites d'une zone relevant déjà en principe de 1'Etat 
riverain et non à cléfinir cette zone de nollo. Délimiter d'une manière 
équitable est une ch.ose, mais c'en est une autre que d'attribuer une part 
juste et équitable d'une zone non encore délimitée, quand bien même le 
résultat des deux opérations serait dans certains cas comparable, voire 
identique. 


19. Ce qui est plus important encore, c'est que la doctrine de la part 
juste et équitable semble s'écarter totalement de la règle qui constitue 
sans aucun doute possible pour la Cour la plus fondamentale de toutes 
les règles de droit relatives au plateau continental et qui est consacrée par 
l'article 2 de la Con.vention de Genève de 1958, bien qu'elle en soit tout 
à fait indépendante: les droits de 1'Etat riverain concernant la zone de 
plateau continental qui constitue un prolongement naturel de son terri- 
toire sous la mer existent ipso facto et ab initio en vertu de la souveraineté 
de 1'Etat sur ce territoire et par une extension de cette souveraineté sous la 
forme de l'exercice de droits souverains aux fins de l'exploration du lit 
de la mer et de l'exploitation de ses ressources naturelles. II y a là un 
droit inhérent. Poirit n'est besoin pour l'exercer de suivre un processus 
juridique particulier ni d'accomplir des actes juridiques spéciaux. Son 
existence peut être constatée, comme cela a été fa i t  par de nombreux 
Etats, mais elle ne suppose aucun acte constitutif. Qui plus est, ce droit 
est indépendant de son exercice effectif. Pour reprendre le terme de la 
Convention de Genive, il est c~exclusif)~ en ce sens que, si un Etat riverain 
choisit de ne pas explorer ou de ne pas exploiter les zones de plateau 
continental lui revenant, cela ne concerne que lui et nul ne peut le faire 
sans son consentement exprès 


20. T l  en découle que, même dans la situation de la mer du Nord, l'idée 
de répartir une zone non encore délimitée considérée comme un tout, 
idée sous-jacente à la doctrine de la part juste et équitable, est absolument 
étrangère et opposée à la conception fondamentale du régime du plateau 
continental, suivant laquelle l'opération de délimitation consiste essen- 
tiellement à tracer u.ne ligne de démarcation entre des zones relevant déjà 
de l'un ou de l'autre des Etats intéressés. Certes la délimitation doit 
s'effectuer équitablement, mais elle ne saurait avoir pour objet d'attri- 
buer une part équitable ni même simplement une part, car la conception 
fondamentale en la matière exclut qu'il y ait quoi que ce soit d'indivis à 
partager. T l  est évident qu'un différend sur des limites implique néces- 
sairement I1existenc:e d'une zone marginale litigieuse réclamée par les 
deux parties et que toute délimitation n'attribuant pas entièrement cette 
zone à l'une des parties aboutit en pratique à la partager ou à faire comme 
s'il y avait partage. Mais cela ne signifie pas qu'il y ait répartition de 







But this does not mean that there has been an apportionment of some- 
thing that previously consisted of an integral, still less an undivided 
whole. * * * 


21. The Court will now turn to the contentions advanced on behalf 
of Denmark and the Netherlands. Their general character has already 
been indicated in paragraphs 13 and 14: the most convenient way of 
dealing with them will be on the basis of the following question-namely, 
does the equidistance-special circumstances principle constitute a manda- 
tory rule, either on a con) .tltional or on a customary international law 
basis, in such a way as to govern any delimitation of the North Sea 
continental shelf areas between the Federal Republic and the Kingdoms 
of Denmark and the Netherlands respectively? Another and shorter way 
of formulating the question would be to ask whether, in any delimitation 
of these areas, the Federal Republic is under a legal obligation to accept 
the application of the equidistance-special circumstances principle. 


22. Particular attention is directed to the use, in the foregoing formula- 
tions, of the terms "mandatory" and "obligation". It  has never been 
doubted that the equidistance method of delimitation is a very convenient 
one, the use of which is indicated in a considerable number of cases. 
It constitutes a method capable of being employed in almost al1 circum- 
stances, however singular the results might sometimes be, and has the 
virtue that if necessary,-if for instance, the Parties are unable to enter 
into negotiations,-any cartographer can do facto trace such a boundary 
on the appropriate maps and charts, and those traced by competent 
cartographers will for al1 practical purposes agree. 


23. In short, it would probably be true to Say that no other method 
of delimitation has the same combination of practical convenience and 
certainty of application. Yet these factors do not suffice of themselves 
to convert what is a method into a rule of law, making the acceptance 
of the results of using that method obligatory in al1 cases in which the 
parties do not agree otherwise, or in which "special circunistances" 
cannot be shown to exist. Juridically, if there is such a rule, it must draw 
its legal force from other factors than the existence of these advantages, 
important though they may be. It should also be noticed that the counter- 
part of this conclusion is no less valid, and that the practical advantages 
of the equidistance method would continue to exist whether its em- 
ployment were obligatory or not. 


24. I t  would however be ignoring realities if it were not noted at the 
same time that the use of this method, partly for the reasons given in pa- 
ragraph 8 above and partly for reasons that are best appreciated by 
reference to the many maps and diagrams furnished by both sides in 
the course of the written and oral proceedings, can under certain circum- 
stances produce results that appear on the face of thenl to be extra- 
ordinary, unnatural or unreasonable. It is basically this fact which un- 







quelque chose qui constituait auparavant un tout, et encore moins de 
quelque chose d'indivis. 


21. La Cour en vient maintenant aux thèses avancées au nom du 
Danemark et des Pays-Bas. Leur caractère général a déjà été indiqué aux 
paragraphes 13 et 14; pour en faciliter l'examen, on peut partir de la 
question suivante: le principe équidistance-circonstances spéciales cons- 
titue-t-il, en vertu d'une convention ou du droit international coutumier, 
une règle obligatoire applicable à toute délimitation du plateau contincn- 
ta1 de la mer du Nord entre la République fédérale et les Royaumes du 
Danemark et des Pays-Bas respectivement? En bref la République fédé- 
rale a-t-elle l'obligation juridique d'accepter en la matière l'application 
du principe équidistance-circonstances spéciales? 


73. Il convient dc noter l'emploi des termes ohliguioirc et obligatiotl 
dans les formules qui précèdent. On n'a jamais douté que la méthode de 
délimitation fondée sur l'équidistance soit une méthode extrêmemeiit 
pratique dont l'emploi est indiqué dans uii très grand nombre de cas. 
Elle peut être utilisée dans presque toutes les circonstances, pour singulier 
que soit parfois le r~isultat; elle présente l'avantage qu'en cas de besoin, 
par exemple si une raison quelconque empêche les parties d'entreprendre 
des négociations, tout cartographe peut tracer sur la carte une ligne 
d'équidistance &,facto et que les lignes dessinées pzr des cartographes 
qualifiés coïncideront pratiquement. 


73. En somme il lest probablement exact qu'aucune autre méthode de 
délimitation ne combine au même degré les avantages de la commodité 
pratique et de la certitude dans l'application. Toutefois cela lie sufit pas 
à transformer une méthode en règle de droit et à rendre obligatoire 
l'acceptatioii de ses résultats chaque fois que les parties ne se sont pas 
mises d'accord sur d'autres dispositions ou que l'existence de ~(circons- 
tances spécia1es)l ne peut être établie. Juridiquement, si une telie règle 
existe, sa valeur en droit doit tenir à autre chose qu'à ces avantages, si 
importants soient-il:;. La réciproque n'est pas nloiiis vraie: que I'applica- 
tion de la méthode de l'équidistance soit obligatoire ou non, ses avaiitages 
pratiques resteront les mêmes. 


24. Ce serait cependant méconnaître Ies rkalités que de ne pas noter 
en même temps que, pour les raisons indiquées ail paragraphe 8 ci- 
dessus et pour d'autres raisons qui apparaissent clairement si l'on se 
reporte aux cartes et croquis fournis en grand nombre par les Parties 
au cours des procédures écrite et orale, l'emploi de cette méthode peut 
dans certains cas aboutir à des résultats de prime abord extraordinaires, 
anormaux ou déraisonnables. C'est ce fait, fondailientalement, qui est à 







derlies the present proceedings. The plea that, however this may be, 
the results can never be inequitable, because the equidistance principle 
is by definition a n  equitable principle of delimitation, involves a postulate 
that clearly begs the whole question a t  issue. 


25. The Court now turns to  the legal position regarding the equidis- 
tance method. The first question to  be considered is whether the 1958 
Geneva Convention on the Continental Shelf is binding for al1 the Parties 
in this case-that is to Say whether, as contended by Denniark and the 
Netherlands, the use of this method is rendered obligatory for the present 
delimitations by virtue of the delimitations provision (Article 6) of that 
instrument, according to the conditions laid down in it. Clearly, if this 
is so, thsn the provisions of the Convention will prevail in the relations 
between the Parties, and would take precedence of any rules having a 
more general character, or derived from another source. On that basis 
the Court's reply to the question put to it in the Special Agreements 
would necessarily be to the effect that as between the Parties the relevant 
provisions of the Convention represented the applicable rules of law-that 
is t o  say constituted the law for the Parties-and its sole remaining task 
would be to interpret those provisions, in so far as their meaning was 
disputed or appeared to be uncertain, and to apply them to the particu- 
lar circumstances involved. 


26. The relebant provisions of Article 6 of the Geneva Convention, 
paragraph 2 of which Denmark and the Netherlands contend not only to 
be applicable as a conventional rule, but also to represent the accepted 
rule of general international law on the subject of continental shelf 
delimitation. as it exists independently of the Conveiltion, read as follows: 


"1. Where the same continental shelf is adjacent to the territories 
of two or more States whose coasts are opposite each other, the 
boundary of the continental shelf appertaining to such States 
shall be determined by agreement between them. In the absence of 
agreement, and unless another boundary line is justified by special 
circumstances, the boundary is the median line, every point of which 
is equidistant from the nearest point of the baselines from which 
the breadth of the territorial sea of each State is measured. 


2. Where the same continental shelf is adjacent to the territories 
of two adjacent States, the boundary of the continental shelf shall 
be determined by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by special circum- 
stances, the boundary shall be determined by application of the 
principle of equidistance from the nearest points of the baselines 
from which the breadth of the territorial sea of each State is mea- 
sured." 







l'origine de la présente instance. Affirmer que de toute façon les résultats 
ne peuvent jamais être inéquitables parce que l'équidistaiice est par dé- 
finition un principe de délimitation équitable revient de toute évidence 
à une pétition de principe. 


25. La Cour étudiera à présent quelle est la situation juridique en ce 
qui concerne la méthode de l'équidistance. II convient d'examiner d'abord 
si la Convention de Genève de 1958 sur le plateau continental lie toutes 
les Parties à la présente affaire, c'est-à-dire si, comme le Danemark et les 
Pays-Bas le soutiennent, l'article 6 de cette Convention relatif à la déiimi- 
tation rend l'application de la méthode de l'équidistance obligatoire eli 
l'espèce, dans les conditio~is qu'il prévoit. Si tel était le cas, les dispositions 
de la Convention régiraient manifestement les relations entre les P~lrties 
et prendraient le pas sur toute règle d'un caractcre plus général ou décou- 
lant d'une autre source. A la question posée dans les compromis, la Cour 
devrait alors liécessairement répondre que les dispositions pertinentes de 
la Convention représentent les règles de droit applicables entre les Parties, 
autrement dit qu'elles constituent le droit pour les Parties, et il ne lui 
resterait plus qu'à interpréter ces dispositions, dans la inesurc où leur 
sens serait contesttf ou paraîtrait incertain, et à les appliquer aux faits de 
l'espèce. 


26. Les dispositions pertinentes de l'article 6 de la Convention de 
Genève, dont le paragraphe 2, selon le Danemark et les Pays-Bas, ne 
serait pas seulement applicable en tant que règle conventionnelle mais 
représenterait en outre la règle corisacrée par le droit international général 
en matière de déi~mitation du plateau continental, indépendamment de 
la Convention. se lisent comme suit: 


(( 1. Dans le cas où un même plateau continental est adjacent aux 
territoires de deux ou plusieurs Etats dont les côtes se font face, la déli- 
mitation du plateau continental entre ces Etats est déterminée par 
accord entre ces Etats. A défaut d'accord, et à moins que des cir- 
constances spéciales ne justifient une autre délimitation, celle-ci 
est constituée par la ligne médiane dont tous les points sont équidis- 
tants des points les plus proches des lignes de base h partir desquelles 
est mesurée la largeur de la mer territoriale de chacun dc ces Etats. 


2. Dans le cas où un même plateau continental est adjacent aux 
territoires de deux Etats limitrophes, la délimitation du plateau 
continental est déterminée par accord entre ces Etats. A défaut 
d'accord, et à moins que des circonstances spéciales lie justifient 
une autre délimitation, celle-ci s'opère par application du principe 
de I'équidistai~ce des points les plus proches des lignes de base à 
partir desquelles est mesurée la largeur de la mer territoriale de 
chacun de ces Etats. n 







The Convention received 46 signatures and, up-to-date, there have been 
39 ratifications or accessions. I t  came into force on 10 June 1964, having 
received the 22 ratifications or accessions required for that purpose 
(Article 1 l), and was therefore in force at the time when the various 
delimitations of continental shelf boundaries described earlier (para- 
graphs 1 and 5)  took place between the Parties. But, under the formal 
provisions of the Convention, it is in force for any individual State only 
in so far as, having signed it within the time-limit provided for that 
purpose, that State has also subsequently ratified i t ;  or, not having signed 
within that time-limit, has subsequently acceded to the Convention. 
Denmark and the Netherlands have both signed and ratified the Conven- 
tion, and are parties to it, the former since 10 June 1964, the latter since 
20 March 1966. The Federal Republic was one of the signatories of the 
Convention, but has never ratified it, and is consequently not a party. 


27. It is admitted on behalf of Denmark and the Netherlands that in 
these circumstances the Convention cannot, as such, be binding on the 
Federal Republic, in the sense of the Republic being contractually 
bound by it. But it is coiitended that the Convention, or the régime of 
the Convention, and in particular of Article 6, has become binding 011 


the Federal Republic in another way,-namely because, by conduct, by 
public statements and proclamations, and in other ways, the Republic 
has unilaterally assumed the obligations of the Convention; or has 
manifested its acceptance of the conventional régime; or has recognized 
it  as being generally applicable to the delimitation of continental shelf 
areas. l t  has also been suggested that the Federal Republic had held 
itself out as so assuming, accepting or recognizing, in such a manner as 
to cause other States, and in particular Denmark and the Netherlands, 
to rely on the attitude thus taken up. 


28. As regards these contentions, it is clear that only a very definite, 
very consistent course of conduct on the part of a State in the situation 
of the Federal Republic could justify the Court in upholding them; and, 
if this had existed-that is to Say if there had been a real intention to 
manifest acceptance or recognition of the applicability of the conven- 
tional régime-then it must be asked why it was that the Federal Republic 
did not take the obvious step of giving expression to this readiness by 
simply ratifying the Convention. In principle, when a number of States, 
including the one whose conduct is invoked, and those invoking it, 
have drawn up a convention specifically providing for a particular 
method by which the intention to  become bound by the régime of the 
convention is to be manifested-namely by the carrying out of certain 
prescribed formalities (ratification, accession), it is not lightly to be 
presumed that a State which has not carried out these formalities, though 
at al1 times fully able and entitled to do so, has nevertheless somehow 
become bound in another way. Indeed if it were a question not of 
obligation but of rights,-if, that is to say, a State which, though entitled 







La Convention a été signée par quarante-six Etats et elle a reçu à ce jour 
trente-neuf ratifications ou adhésions. Elle est entrée en vigueur le 10 juin 
1964, ayant obtenu les vingt-deux ratifications ou adhésions exigées 
(article 1 1); elle était donc en vigueur au moment où les Parties ont effectué 
les diverses délimitations du plateau continental évoquées aux paragraphes 
1 et 5 ci-dessus. Toutefois, selon ses clauses finales, la Convention n'est 
en vigueur à l'égard d'un Etat que si celui-ci, après l'avoir signée dans 
les délais prévus, l'a ratifiée ou, sans l'avoir signée dans les délais, y a 
adhéré u1térieuremc;nt. Le Danemark et les Pays-Bas ont signé et ratifié 
la Convention et y sont parties depuis le 10 juin 1964 et le 20 inars 1966 
respectivement. La République fédérale a signé la Convention mais elle 
ne l'a jamais ratifiée et n'y est donc pas partie. 


27. Le Danemarlc et lcs Pays-Bas admettent que dans ces conditions 
la Convention ne saurait en tant que telle être obligatoire pour la Ré- 
publique fédérale, c'est-A-dire la lier contractuellement. Ils soutiennent 
que la Convention, ou le régime de la Convention et dc son article 6 en 
particulier, est néannioins devenue obligatoire pour la République fédérale 
d'une autre manière: en raison notainment de son comportement, de 
ses déclarations publiques et de ses proclamations, la République fédérale 
aurait assumé unilatéralement les obligations de la Convention, ou 
manifesté son acceptation du régime conventionnel, ou reconnu ce 
régiine comme géniiralement applicable en matière de délimitation du 
p!ateau continental. II a été avancé aussi que la République fédérale se 
serait présentée comme assumant les obligati'ons de laconvention, comme 
acceptant le régime conventionnel ou comme recorinaissant l'applica- 
bilité de ce régiine, d'une façon qui aurait amené d'autres Etats, en parti- 
culier le Danemark et les Pays-Bas, à tabler sur cette attitude. 


38. II est clair quc la Cour ne serait justifiée à accepter pareilles thèses 
que dans le cas où le comportement de la République fédérale aurait été 
absolument net et constant; et même dans cette hypothèse, c'est-à-dire 
si elle avait eu vraiment l'intention de manifester qu'elle acceptait le 
régiine conventionnel ou en reconnaissait l'applicabilité, on devrait se 
deinander pourquoi la République fédérale n'a pas pris la mesure qui 
s'imposait, à savoir iexprimer sa volonté en ratifiant purement et simple- 
ment la Convention. En principe, lorsque plusieurs Etats, y compris celui 
dont le comportement est invoqué et ceux qui l'invoquent, ont conclu une 
convention où i l  est spécifié que l'intention d'être lié par le régime con- 
ventionnel doit se manifester d'une n-ianière déterminée, c'est-à-dire 
par l'accomplissement de certaines formalités prescrites (ratification, 
adhésion), on ne saurait présumer à la légère qu'un Etat n'ayant pas 
accompli ces formalités, alors qu'il était à tout moment en mesure et en 
droit de le faire, n'en est pas moins tenu d'une autre façon. D'ailleurs. 
s'il s'agissait de droits et non d'obligations, en d'autres termes si un 
Etat essayait de revendiquer des droits en vertu d'une convention à 







to  do so, had not ratified or acceded, attempted to claim rights under 
the convention, on the basis of a declared willingness to be bound by it, 
or of conduct evincing acceptance of the conventional régime, it would 
simply be told that, not having become a party to the convention it 
could not claim any rights under it until the professed willingness and 
acceptance had been manifested in the prescribed form. 


29. A further point, not in itself conclusive, but to be noted, is that 
if the Federal Republic had ratified the Geneva Convention, i t  could 
have entered-and could, if it ratified now, enter-a reservation to 
Article 6, by reason of the faculty to do so conferred by Article 12 of the 
Convention. This faculty would remain, whatever the previous conduct 
of the Federal Republic might hive beeil-a fact which at least adds to 
the difficulties involved by the Danish-Netherlands contention. 


30. Having regard to these considerations of principle, it appears to 
the Court that only the existence of a situation of estoppel could suffice 
to lend substance to this contention,-that is to Say if the Federal Republic 
were now precluded from denying the applicability of the conveiltional 
régime, by reason of past conduct, declarations, etc., which not only 
clearly and consistently evinced acceptance of that régime, but also Iiad 
caused Denmark or the Netherlands, in reliance on such conduct, detri- 
mentally to change position or suffer some prejudice. Of this there is 
no evidence whatever in the present case. 


31. ln  these circumstances it seems to the Court that little usef~il 
purpose would be served by passing in review and subjecting to detailed 
scrutiny the various acts relied on by Denmark and the Netherlands as 
being indicative of the Federal Republic's acceptance of the régime of 
Article 6;-for instance that at the Geneva Conference the Federal 
Republic did not take formal objection to Article 6 and eventually 
signed the Convention without entering any reservation in respect of 
that provision; that it at one time announced its intention to ratify the 
Convention: that in its public declarations concerning its continental 
shelf rights it appeared to rely on, or at least cited, certain provisions 
of the Geneva Convention. In this last connection a good deal has been 
made of the joint Minute signed in Bonn, on 4 August 1964, between 
the then-negotiating delegations of the Federal Republic and the Nether- 
lands. But this minute made it clear that wliat the Federal Republic 
was seeking was an agreed division, rather than a delimitation of the 
central North Sea continental shelf areas, and the refereiice it made to 
Article 6 was specifically to the first sentence of paragraphs 1 and 2 of 
that Article, which speaks exclusively of delimitation by agreement and 
not at al1 of the use of the equidistance metliod. 


32. In the result it appears to the Court that none of the elemeiits 
invoked is decisive; each is ultimately negative or inconclusive; al1 are 
capable of varying interpretations or explanations. It would be one 







laquelle il n'aurait donné ni sa ratification ni son adhésion alors qu'il était 
habilité à le faire, et s'il alléguait à cette fin qu'il a proclamé sa volonté 
d'être lié par la convention ou a manifesté par son comportement son 
acceptation du réginie conventionnel, on lui répondrait simplement que, 
n'étant pas devenu partie à la convention il ne peut revendiquer aucun 
droit à ce titre tant qu'il n'a pas exprimé sa volonté ou son acceptation 
dans les formes prescrites. 


29. Un autre point, qui n'est pas en soi décisif, vaut d'être relevé: si 
la République fédérale avait ratifié la Convention de Genève, elle aurait 
pu formuler une réserve à l'égard de l'article 6, en usant de la faculté 
offerte par l'article 12, et elle pourrait encore le faire aujourd'hui si 
elle ratifiait la Convention. Cette possibilité subsisterait indépendam- 
nient du comportenient antérieur de la République fédérale, ce qui ne 
fait qu'ajouter aux clifficultés soulevées par la thèse du Danemark et des 
Pavs-Bas. 


2 ~ 


30. Eu igard i ces considérations de principe, la Cour est d'avis que 
seule l'existence d'une situation d'estoppel pourrait étayer pareille thèse : 
il faudrait que la Rkpublique fédérale ne puisse plus contester I'applica- 
bilité du régime conventionnel, en raison d'un comportement, de déclara- 
tions, etc., qui n'auraient pas seulement attesté d'une manière claire et 
constante son acceptation de ce régime mais auraient également amené 
le Danemark ou les Pays-Bas, se fondant sur cette attitude, à modifier 
leur position à leur détriment ou à subir un préjudice quelconque. Rien 
n'indique qu'il en soit ainsi en l'espèce. 


3 1 .  Dans ces conditions, il ne semble guère utile à la Cour d'examiner 
en détail les divers actes de la République fédérale qui, selon le Dane- 
mark et les Pays-Bas, traduiraient une acceptation du régime de l'article 6: 
ainsi, lors de la conférence de Genève, elle n'a pas opposé d'objection 
formelle à l'article 6 et elle a, pour finir, signé la Convention sans formuler 
de réserve à l'égard de cet article; elle a annoncé à un certain moment 
son intention de ratifier la Convention; dans ses déclarations publiques 
concernant ses droits sur le plateau continental, elle a paru se fonder sur 
certaines dispositions de la Convention ou elle les a en tout cas citées. 
A ce sujet on a tiré argument du procès-verbal commun signé à Bonn 
le 4 août 1964 par l'es délégations de la République fédérale et des Pays- 
Bas lors des négociiations entre ces deux pays. Mais le texte fait bien 
ressortir que la République fédérale cherchait un accord sur un partage 
plutôt que sur une délimitation des zones centrales du plateau continental 
de la mer du Nord et la mention qu'il fait de l'article 6 vise expressément 
In première phrase des paragraphes 1 et 2 de cet article, laquelle con- 
cerne uniquement la délimitation par voie d'accord et nullement l'emploi 
de la méthode de I'iSquidistance. 


32. Somme toute, i l  semble à la Cour qu'aucun des faits invoqués 
n'est décisif; tous ,sont en fin de compte négatifs ou non concluants, 
tous se prêtent à des interprétations ou explications variées. Autre chose 







thing to infer from the declarations of the Federal Republic an admission 
accepting the fundamental concept of coastal State rights in respect of 
the continental shelf: it would be quite another matter to see in this an 
acceptance of the rules of delimitation contained in the Convention. 
The declarations of the Federal Republic, taken in the aggregate, might 
at most justify the view that to begin with, and before becoming fully 
aware of what the probable effects in the North Sea would be, the Federal 
Republic was not specifically opposed to the equidistance principle as 
embodied in Article 6 of the Convention. But from a purely negative 
conclusion such as this, it would certainly not be possible to draw the 
positive inference that the Federal Republic, though not a party to the 
Convention, had accepted the régime of Article 6 in a manner binding 
upon itself. 


33. The dangers of the doctrine here advanced by Denmark and the 
Netherlands, if it had to be given general application in the international 
law field, hardly need stressing. Moreover, in the present case, any such 
inference would immediately be nullified by the fact that, as soon as 
concrete delimitations of North Sea continental shelf areas began to be 
carried out, the Federal Republic, as described earlier (paragraphs 9 and 
12), at once reserved its position with regard to those delimitations which 
(effected on an equidistance basis) might be prejudicial to the delimitation 
of its own continental shelf areas. 


34. Since, accordingly, the foregoing considerations must lead the 
Court to  hold that Article 6 of the Geneva Convention is not, as such, 
applicable to the delimitations involved in the present proceedings, i t  
becomes unnecessary for i t  to go into certain questions relating to the 
interpretation or application of that provision which would otherwise 
arise. One should be inentioned however, namely what is the relation- 
ship between the requirement of Article 6 for delimitation by agreement, 
and the requirements relating to equidistance and special circumstances 
that are to be applied in "the absence of" such agreement,-i.e., in the 
absence of agreement on the matter, is there a presumption that the 
continental shelf boundary between any two adjacent States consists 
automatically of an equidistance line,-or must negotiations for an 
agreed boundary prove finally abortive before the acceptance of a bound- 
ary drawn on an equidistance basis becomes obligatory in terms of 
Article 6, if no special circumstances exist? 


35. Without attempting to resolve this question, the determination of 
which is not necessary for the purposes of the present case, the Court 
draws attention to the fact that the delimitation of the line E-F, as shown 
on Map 3, which was effected by Denmark and the Netherlands under 
the agreement of 31 March 1966 already mentioned (paragraphs 5 and 91, 
to  which the Federal Republic was not a party, must have been based on 







est de déduire des déclarations de la République fédérale qu'elle a admis 
la conception fondamentale des droits de 1'Etat riverain sur le plateau 
continental; autre chose est d'y voir une acceptation des règles de déli- 
mitation prévues par la Convention. Considérées globalement, les 
déclarations de la Jképublique fédérale permettraient tout au plus de 
penser qu'au début, avant d'être pleinement consciente des effets pro- 
bables du principe d.e l'équidistance dans le cas de la mer du Nord, la 
République fédérale: n'était pas expressément opposée au principe 
énoncé à I'article 6 de la Convention. Or une constatation d'un caractère 
aussi négatif ne perrnet certainement pas de tirer la conclusion positive 
que, sans être partie à la Convention, la République fédérale avait 
accepté le régime de I'article 6 de façon à se lier. 


33. Il est à peine besoin de souligner les dangers que présenterait la 
thèse ainsi soutenue par le Danemark et les Pays-Bas si on devait lui 
donner une portée générale en droit international. Au surplus, dans la 
présente affaire, cette conclusion serait immédiatement démentie par le 
fait que, sitôt effectukes les premières délimitations du plateau continental 
de la mer du Nord, la République fidérale a, comme on l'a vu aux 
paragraphes 9 et 1'2 ci-dessus, réservé sa position à l'égard de tracés 
qui, fondés sur I'éqiiidistance, pouvaient nuire ii la délimitation de sa 
propre zone de plateau continental. 


34. Les considérations qui pri-cèdent amènent nécessairement la 
Cour à conclure que I'article 6 de la Convention de Genève n'est pas 
applicable en tant que tel aux délimitations visées en l'espèce; il devient 
donc superAu de traiter de certaines questions d'interprétation ou d'ap- 
plication qui pourraient se poser s'il en allait autrement. On peut néan- 
moins en mentionner une, celle de la relation entre la prescription de 
l'article 6 relative à la délimitation par voie d'accord et les prescriptions 
relatives à l'équidistance et aux circonstances spéciales qui sont appli- 
cables ((a défaut d'accord )): existe-t-il une présomption suivant laquelle, 
en l'absence d'accord sur la question, toute délimitation d'un plateau 
continental entre deux Etats limitrophes est automatiquement fondée 
sur l'équidistance, ou bien des négociations sur les limites doivent-elles 
avoir définitivement échoué pour que l'acceptation de la délimitation 
fondée sur l'équidistance devienne obligatoire en vertu de l'article 6 
s'il n'y a pas de circonstances spéciales? 


35. Sans vouloir trancher cette question, ce qui n'est pas nécessaire 
aux fins de la présente affaire, la Cour souligne que la délimitation 
effectuée par le Danemark et les Pays-Bas suivant la ligne E-F de la 
carte 3, en vertu de l'accord du 31 mars 1966 auquel la République 
fédérale n'était pas partie (voir paragraphes 5 et 9 ci-dessus), doit avoir 
reposé tacitement sur l'idée que, puisqu'il n'en avait pas été convenu 







the tacit assumption that, no agreement to the contrary having been 
reached in the negotiations between the Federal Republic and Denmark 
and the Netherlands respectively (paragraph 7), the boundary between 
the continental shelf areas of the Republic and those of the other two 
countries must be deemed to be an equidistance one;-or in other words 
the delimitation of the line E-F, and its validity erga ornrzes including 
the Federal Republic, as contended for by Denmark and the Netherlands, 
presupposes both the delimitation and the validity on an equidistance 
basis, of the lines B-E and D-E on Map 3, considered by Denmark and 
the Netherlands to represent the boundaries between their continental 
shelf areas and those of the Federal Republic. 


36. Sirice, however, Article 6 of the Geneva Convention provides only 
for delimitation between "adjacent" States, which Denmark and the 
Netherlands clearly are not, or between "opposite" States which, despite 
suggestions to the contrary, the Court thinks they equally are not, the 
delimitation of the line E-F on Map 3 could not in any case find its 
validity in Article 6, even if that provision were opposable to the Federal 
Republic. The validity of this delimitation must therefore be sought in 
some other source of law. l t  is a main contention of Denmark and the 
Netherlands that there does in fact exist such another source, furnishing 
a rule that validates not only this particular delimitation, but al1 delimita- 
tions effected on an equidistance basis,-and indeed requiring delimita- 
tion on that basis unless the States concerned otherwiseagree, and whether 
or not the Geneva Convention is applicable. This contention must now 
be examined. 


37. It is maintained by Denmark and the Netherlands that the Federal 
Republic, whatever its position may be in relation to the Geneva Con- 
vention, considered as such, is in any event bound to accept delimitation 
on an equidistance-special circumstances basis, because the use of this 
method is not in the nature of a merely conventional obligation, but is, 
or must now be regarded as involving, a rule that is part of the corpus 
of general international 1aw;-and, like other rules of general or custom- 
ary international law, is binding on the Federal Republic automatically 
and independently of any specific assent, direct or indirect, given by the 
latter. This contention has both a positive law and a more fundamentalist 
aspect. As a matter of positive law, it is based on the work done in this 
field by international legal bodies, on State practice and on the influence 
attributed to the Geneva Convention itself,-the claim being that these 
various factors have cumulatively evidenced or been creative of the 
opitrio juris sivr necessitatis, requisite for the formation of new rules of 
customary international law. In its fundamentalist aspect, the view put 
forward derives from what might be called the natural law of the con- 







autrement lors des négociations de la République fédérale avec le Dane- 
mark et avec les Pays-Bas (voir paragraphe 7 ci-dessus), la délimitation 
du plateau continental entre la République fédérale et les deux autres 
pays devait se fonder sur l'équidistance; autrement dit, la délimitation 
de la ligne E-F et la validité à l'égard de tous, y compris la République 
fédérale, que lui attribuent le Danemark et les Pays-Bas présupposent 
à la fois le tracé et la validité, sur la base de l'équidistance, des lignes 
B-E et D-E de la carte 3, considérées par le Danemark et les Pays-Bas 
comme représentant les limites entre leurs zones de plateau continental 
et celle de la République fédérale. 


36. D'autre part, l'article 6 de la Convention de Genève se rapporte 
uniquement à la délimitation entre Etats ((limitrophes)) - ce qui n'est 
manifestement pas Ue cas du Danemark et des Pays-Bas - ou entre 
Etats ((se faisant fact: JJ - ce qui, de l'avis de la Cour, n'est pas non plus 
applicable à ces deux pays, bien que l'on ait avancé le contraire; la déli- 
mitation matérialisée par la ligne E-F sur la carte 3 ne saurait donc de 
toute manière se justifier par l'article 6, même s'il était opposable à 
la République fédérale. Cette délimitation devrait donc tirer sa validité 
d'une autre source d'e droit. L'une des thèses principales du Danemark et 
des Pays-Bas est qu'il existe bien une autre source de droit, d'où se 
dégage une règle justifiant la délimitation dont i l  s'agit, ainsi que toute 
autre délimitation effectuée selon l'équidistance, et imposant même cette 
méthode à moins que les Etats intéressés ne conviennent d'une autre, et 
cela que la Conventi.on de Genève soit ou ne soit pas applicable. Il cori- 
vient maintenant d'e:xaminer cette thèse. 


37. Le Danemark et les Pays-Bas soutiennent que, quelle que soit sa 
situation par rapport à la Convention de Genève en tant que telle, la 
République fédérale est de toute façon tenue d'accepter la méthode 
équidistance-circonstances spéciales en matière de délimitation car, si 
l'emploi de cette méthode ne s'impose pas à titre conventionnel, il relève 
- ou doit désormais être considéré comme relevant - d'une règle de 
droit international général qui, de même que les autres règles de droit 
international général ou coutumier, lie la République fédérale automa- 
tiquement et indépendamment de tout consentement spécial direct ou 
indirect. Cette thèse présente deux aspects, l'un de droit positif, l'autre 
plus fondamentalistcc. En ce qui concerne le droit positif, elle se fonde 
sur les travaux d'organismes juridiques internationaux, sur la pratique 
des Etats et sur I'efret attribué à la Convention de Genève elle-même: 
l'ensemble de ces facteurs attesterait ou engendrerait l'opinio juris siile 
necessitatis indisperisable à la formation de règles nouvelles de droit 
international coutumier. Sous son aspect fondamentaliste, la thèse en 
question découle de ce qu'on pourrait appeler le droit naturel du plateau 







tinental shelf, in the sense that the equidistance principle is seen as a 
necessary expression in the field of delimitation of the accepted doctrine 
of the exclusive appurtenance of the continental shelf to  the nearby 
coastal State, and therefore as having an apriori character of so to speak 
juristic inevitability. 


38. The Court will begin by examining this latter aspect, both because 
it is the more fundamental, and was so presented on behalf of Denmark 
and the Netherlands-Le., as something governing the whole case; and 
because, if it is correct that the equidistance principle is, as the point was 
put in the course of the argumerit, to be regarded as inherent in the whole 
basic concept of continental shelf rights, then equidistance should con- 
stitute the rule according to positive law tests also. On the other hand, 
if equidistance should not possess any a priori character of necessity or 
inherency, this would not be any bar to its haviiig become a rule of posi- 
tive law through influences such as tliose of the Geneva Convention and 
State practice,-and that aspect of the matter would remain for later 
examination. 


39. The a priori argument starts from the position described in para- 
graph 19, according to which the right of the coastal State to  its conti- 
nental shelf areas is based on its sovereignty over the land domain, of 
which the shelf area is the natural prolongation into and under the sea. 
From this notion of appurtenance is derived the view which, as has al- 
ready been indicated, the Court accepts, that the coastal State's rights 
exist ipso fucto and ah itzitio without there being any question of having to 
make good a claim to the areas concerned, or of any apportionment of 
the continental shelf between different States. This was one reason why 
the Court felt bound to reject the claim of the Federal Republic (in the 
particular form which it took) to be awarded a "just and equitable share" 
of the shelf areas involved in the present proceedings. Denmark and the 
Netherlands, for their part, claim that the test of appurtenance must be 
"proximity", or more accurately "closer proximity": al1 those parts of 
the shelf being considered as appurtenant to a particular coastal State 
which are (but only if they are) closer to it than they are to any point 
on the coast of another State. Hence delimitation must be effected by a 
method which will leave to each one of the States concerned al1 those 
areas that are nearest to its own coast. Only a line drawn on equidistance 
principles will do this. Therefore, it is contended, only such a line can be 
valid (unless the Parties, for reasoiis of their own, agree on another), 
because only such a line can be thus consistent with basic continental 
shelf doctrine. 


40. This view clearly has much force; for there can be no doubt that 
as a matter of normal topography, the greater part of a State's continental 







continental, en ce seris que le principe de l'équidistance serait une expres- 
sion nécessaire, pour ce qui est de la délimitation, de la doctrine établie 
d'après laquelle le plateau continental relève exclusivement de 1'Etat 
riverain voisin et aurait donc à priori un caractère en quelque sorte iné- 
luctable sur le plan juridique. 


38. La Cour étudiera d'abord ce dernier aspect. Il est en effet plus fon- 
damental et a été pr'ésenté comme tel par le Danemark et les Pays-Bas, 
qui y ont vu un élément dont toute l'affaire dépend. Au surplus, s'il 
était exact que 1'équ.idistance soit, ainsi qu'on l'a dit en plaidoirie, un 
principe inhérent à la conception fondamentale du régime juridique du 
plateau continental, elle devrait aussi constituer la règle applicable 
d'après les crithes du droit positif. En revanche, si I'équidistarice n'avait 
pas à priori un caractère nécessaire ou inhérent, cela n'empêcherait 
nullement qu'elle soit devenue une règle de droit positif par l'effet d'élé- 
ments tels que la Convention de Genève ou la pratique des Etats; il 
faudrait donc encore examiner cet aspect du problème. 


39. L'argument di1 caractère à priori procède d'une constatation déjà 
faite au paragraphe 19: le droit de 1'Etat riverain sur son plateau con- 
tinental a pour fondement la souveraineté qu'il exerce sur le territoire 
dont ce plateau continental est le prolongement naturel sous la mer. De 
cette notion de rattachement découle l'idée, acceptée par la Cour comme 
on l'a déjà vu, que lles droits de 1'Etat riverain existent ipso facto et ab 
initio sans que la validité de ses revendications doive être établie ou 
sans qu'il soit besoin de procéder à une répartition du plateau conti- 
nental entre Etats intéressés. C'est l'un des motifs pour lesquels la Cour 
a estimé devoir rejeter, sous la forme qui lui a été donnée, la demande de 
la République fédérale tendant à obtenir une ([part juste et équitable)) 
des zones de plateau continental en cause. Le Danemark et les Pays-Bas 
prétendent quant à eux que le critère du rattachement doit être la «proxi- 
mité» ou plus exactement la «plus grande proximité)): ils considèrent 
que toutes les parties du plateau continental plus proches d'un Etat 
riverain déterminé que de tout point situé sur la côte d'un autre Etat - 
mais ces parties-là seulement - relèvent du premier Etat. En con- 
séquence la délimita.tion doit s'opérer selon une méthode attribuant à 
chacun des Etats intéressés toutes les zones qui sont plus proches de sa 
propre côte que d'aucune autre. Seule une ligne tracée selon le principe 
de l'équidistance permet d'y parvenir. Seule donc, prétend-on, une telle 
ligne peut être valable, à moins que les parties n'en choisissent une autre 
pour des raisons qui leur sont propres, car seule elle est compatible avec 
la conception fondamentale du plateau continental. 


40. Cet argument a incontestablement du poids; i l  ne fait pas de doute 
que, dans des conditions géographiques normales, la plus grande partie 







shelf areas will in fact, and without the necessity for any delimitation at 
all, be nearer to its coasts than to any other. It could not well be other- 
wise: but post hoc is not propter hoc, and this situation may only serve 
to obscure the real issue, whicli is whether it follows that every part of 
the area concerned m~ist be placed in this way, and that it should be as 
i t  were prohibited that any part should not be so placed. The Court does 
not consider that it does follow, either from the notion of proximity it- 
self, or from the more fundamental concept of the continental shelf as 
being the natural prolongation of the land domain-a concept repeatedly 
appealed to by both sides throughout the case, although quite differently 
interpreted by them. 


41. As regards the notion of proximity, the idea of absolute proximity 
is certainly not implied by the rather vague and general terminology 
employed in the literature of the subject, and in most State proclamations 
and international conventions and other instruments-terms such as 
"near", "close to its shores", "off its coast", "opposite", "in front of 
the coast", "in the vicinity of", "neighbouring the coast", "adjacent to", 
"contiguous", etc.,-al1 of them terms of a somewhat imprecise character 
which, although they convey a reasonably clear general idea, are capable 
of a considerable fluidity of meaning. To take what is perhaps the most 
frequently employed of these terms, namely "adjacent to", it is evident 
that by no stretch of imagination can a point on the continental shelf 
situated say a hundred miles, or even much less, from a given coast, be 
regarded as "adjacent" to it, or to any coast at all, in the normal sense 
of adjacency, even if the point concerned is nearer to some one coast 
than to any other. This would be even truer of localities where, physically, 
the continental shelf begins to merge with the ocean depths. Equally, a 
point inshore situated near the meeting place of the coasts of two States 
can often properly be said to be adjacent to both coasts, even though it 
may be fractionally closer to the one than the other. Indeed, local geo- 
graphical configuration may sometimes cause it to have a closer physical 
connection with the coast to which it is not in fact closest. 


42. There seems in consequence to be no necessary, and certainly no 
complete, identity between the notions of adjacency and proximity; and 
therefore the question of which parts of the continental shelf "adjacent 
to" a coastline bordering more than one State fall within the appurte- 
nance of which of them, remains to this extent an open one, not to be 
determined on a basis exclusively of proximity. Even if proximity may 
afford one of the tests to be applied and an important one in the right 
conditions, it may not necessarily be the only, nor in al1 circumstances, 
the most appropriate one. Hence it would seem that the notion of ad- 
jacency, so constantly employed in continental shelf doctrine frorn the 
start, only implies proximity in a general sense, and does not imply any 
fundamental or inherent rule the ultimate effect of which would be to 
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des zones de plateau continental relevant d'un Etat seront en fait, et in- 
dépendamment de toute délimitation, plus proches de la côte de cet 
Etat que d'aucune autre. Le contraire serait étonnant, mais post hoc n'est 
paspropter IZOC et tout cela ne fait qu'obscurcir la véritable question: faut- 
i l  réellement que toute partie de la zone relevant d'un Etat soit plus proche 
de sa côte que d'aucune autre et y a-t-il en quelque sorte un empêchement 
à ce qu'une partie de cette zone fasse exception? De l'avis de la Cour, cela 
ne résulte nécessairement ni de la notion m5me de ~roximité. ni de la 
conception plus fondamentale du plateau continental envisagé comme 
prolongement naturel du territoire, conception invoquée à maintes 
reprises des deux côi.és pendant toute la procédure mais avec des inter- 
prétations très différi:ntes. 


41. En ce qui concerne la notion de proximité, on peut dire que l'idée 
d'une proximité absolue ne découle certes pas implicitement de la ter- 
minologie plutôt vague et générale employée dans les ouvrages consacrés 
à la question et dans la plupart des proclamations d'Etats, conventions 
internationales et autres instruments; on y trouve des termes comme 
près, proche de ses côtes, au large (le ses côtes, faisant face, devant la côte, 
au voisinage de, avoisinant la côte, adjacent, contigu, etc., qui sont tous 
assez imprécis et qui, tout en donnant une idée générale suffisamment 
claire, peuvent avoir un sens très difficile à cerner. Pour prendre l'exemple 
du terme adjacent, qui est peut-être le plus fréquemment utilisé, i l  est 
évident que, même avec beaucoup d'imagination, un point du plateau 
continental situé à une centaine de milles d'une côte déterminée ou même 
beaucou~ moins loin ne saurait être considéré comme adiacent à cette 
côte ou à aucune autre côte au sens normal du mot a4acent, bien qu'il 
soit en fait plus proche d'un littoral que d'un autre. Cela est encore plus 
vrai des zones où  le plateau continental proprement dit commence à faire 
place aux grands fonds. De même, un point situé plus près de la terre, non 
loin du lieu où les côtes de deux Etats se rejoignent, peut souvent et à juste 
titre être qualifié d'atfjacent aux deux côtes bien qu'il soit légèrement plus 
proche de l'une que de l'autre. En fait, la configuration géographique 
locale peut parfois lui donner un lien physique plus étroit avec la côte 
dont i l  n'est pas le plus rapproché. 


42. Il ne paraît donc pas y avoir d'identité nécessaire, et en tout cas pas 
d'identité complète, entre les notions d'adjacence et de proximité; dans 
ces conditions, la qut:stion de savoir quelles parties du plateau continental 
((adjacent à»  un littoral bordant plusieurs Etats relèvent de l'un ou de 
l'autre reste entière let ne saurait être résolue d'après la seule proximité. 
Même si la proximité peut être l'un des critères applicables - et un 
critère important quand les conditions s'y prêtent -, ce n'est pas néces- 
sairement le seul ni itoujours le plus approprié. Il semblerait donc que la 
notion d'adjacence, employée si constamment au sujet de la doctrine du 
plateau continental et cela dès le début, n'implique la proximité qu'en 
un sens général, sans postuler une règle fondamentale ou inhérente dont 
l'effet serait en définitive d'interdire à tout Etat d'exercer, sauf par voie 







prohibit any State (otherwise than by agreement) from exercising con- 
tinental shelf rights in respect of areas closer to the coast of another 
State. 


43. More fundamental than the notion of proximity appears to be the 
principle-constantly relied upon by al1 the Parties-of the natural 
prolongation or continuation of the land territory or domain, or land 
sovereignty of the coastal State, into and under the high seas, via the bed 
of its territorial sea which is under the full sovereignty of that State. 
There are various ways of formulating this principle, but the underlying 
idea, namely of an extension of something already possessed, is the same, 
and it is this idea of extension which is, in the Court's opinion, deter- 
minant. Submarine areas do not really appertain to the coastal State 
because-or not only because-they are near it. They are near it of 
course; but this would not suffice to confer title, any more than, ac- 
cording to a well-established principle of law recognized by both sides 
in the present case, mere proximity confers per se title to land territory. 
What confers the ipso jurc title which international law attributes to the 
coastal State in respect of its coiitinental shelf, is the fact that the sub- 
marine areas concerned may be deemed to be actually part of the terri- 
tory over which the coastal State already has dominion,-in the sense 
that, although covered with water, they are a prolongation or continua- 
tion of that territory, an extension of it  ind der the-sea. From this it would 
follow that whenever a given submarine area does not constitute a 
natural-or the most natural-extension of the land territory of a coastal 
State, even though that area may be closer to it than it is to the territory 
of any otl-ier State, it cannot be regarded as appertaining to that State;- 
or at least it caniiot be so regarded in the face of a competing claim by a 
State of whose land territory the submarine area concerned is to be 
regarded as a natural extension, even if it is less close to it. 


44. In the present case, although both sides relied on the prolongation 
principle and regarded it as fundamental, they interpreted it quite dif- 
ferently. Both interpretations appear to the Court to be incorrect. Den- 
mark and the Netherlands identified natural prolongation with closest 
proximity and therefrom argued that it called for an equidistance line: 
the Federal Republic seemed to think it implied the notion of the just 
and equitable share, although the connection is distinctly remote. (The 
Federal Republic did however invoke another idea, namely that of the 
proportionality of a State's continental shelf area to the length of its 
coastline, which obviously does have an intimate connection with the 
prolongation principle, and will be considered in its place.) As regards 
equidistance, it clearly cannot be identified with the notion of natural 
prolongation or extension, since, as has already been stated (paragraph 8), 
the use of the equidistance method would frequently cause areas which 
are the natural prolongation or extension of the territory of one State 
to  be attributed to another, when the configuration of the latter's coast 
makes the equidistance line swing out laterally across the former's 







cl'accord, ses droits relatifs a u  plateau continental sur des zones plus 
proches de  la côte d'un autre Etat que de  la sienne. 


43. Plus fondamental que la notion de proximité semble être le prin- 
cipe, que les Parties n'ont cessé d'invoquer, du  prolongement naturel ou  
de  l'extension du territoire ou de  la souveraineté territoriale de 1'Etat 
riverain sous la haute mer. au-delà du lit de  la mer territoriale qui relève 
cle la plcine souvera.ineté de cet Etat. Il y a plusieurs manières d e  for- 
iniilrr ce principe mais l'idée de base, celle d'une extension de  quelque 
chose que l'on possè'de déjà, est la même et c'est cette idée d'extension qui 
est décisi\-e selon la Cour. Ce n'est pas vraiment ou pas seulement parce 
qii'clles sont proches de  son territoire que des zones sous-niarines relèvent 
~ I ' L I I I  Etat riverain. 'Elles en sont proches certes, mais cela ne suffit pas 
pour conférer un titre -pas plus que la simple proximité ne constitue en 
soi un titre au domaine terrestre, ce qui est un principe de droit bien 
ituhli et admis piir les Parties en l'espèce. En réalité le titre que le droit 
international attribue ipso jure à I'Etat riverain sur son plateau continental 
procède de ce que les zones sous-marines en cause peuvent être considé- 
rées comme faisant véritablement partie du territoire sur lequel I'Etat 
riverain exerce déjà son autorité: on peut dire que, tout en étant re- 
couvertes d'eau, el'les sont un prolongement, une coiitinuatio~i, une 
extension de ce territoire sous la mer. Par suite, même si une zone sous- 
marine est plus proche du  territoire d'un Etat que de  tout autre, on ne  
saurait considérer qu'elle relève de cet Et:it dés lors qu'elle ne constitue 
pas ilne extension natiirelle, ou l'extension la plus naturelle, de son 
domaine terrestre et qu'une revendication rivale est foriilulée par un 
autre Etat dont i l  est possible d'admettre que la zone sous-marine en 
question prolonge cle façon naturelle le territoire, tout en étant moins 
proche. 


34. Dans la présente affaire, on a iiivoqiié des deux c3tés le principe 
du prolongement en le considérant comme fondamental mais on l'a 
interprété (le façons très différentes. Les deux interprétations paraissent 
inexactes à la Cour. Le Danemark et les Pays-Bas ont assimilé le concept 
de prolorigeineiit naturel ü celui de plus grande proximité et ils en ont 
dkiiiit que le premicr exige le tracé d'une ligne d'équidistance; la Répu- 
blique fcdérale parait avoir pensé qu'il implique la notion de  la part juste 
et éqiiit:ible, bien que le rapport soit très lointain. (La République fédérale 
a cependant invoqut une autre idée, celle de la proportionnalité entre la 
zone de plateau continental revenant à un Etat et la longueur de  son lit- 
toral; cette idée, qui a évidemment un lien étroit avec le principe du  
prolongement, sera examinée le moment venu.) La  notion d'équidistance 
ne peut manifestement pas être identifiée à celle d'extension ou de pro- 
longement naturel car, comme on l'a déjà vu a u  paragraphe 8, l'emploi 
de  la méthode de l'équidistance aurait souvent pour résultat d'attribuer à 
un Etat des zones prolongeant naturellement le territoire d'un autre 
Etat lorsque la configuration côtière du premier fait dévier latéralement la 







coastal front, cutting it off from areas situated directly before that front. 


45. The fluidity of al1 these notions is well illustrated by the case of 
the Norwegian Trough (paragraph 4 above). Without attempting to 
pronounce on the status of that feature, the Court notes that the shelf 
areas in the North Sea separated from the Norwegian Coast by the 80- 
100 kilometres of the Trough cannot in any physical sense be said to be 
adjacent to it, nor to be its natural prolongation. They are nevertheless 
considered by the States parties to the relevant delimitations, as described 
in paragraph 4, to appertain to Norway up to the median lines shown on 
Map 1. True these median lines are themselves drawn on equidistance 
principles; but it was only by first ignoring the existence of the Trough 
that these median lines fell to be drawn at all. 


46. The conclusion drawn by the Court from the foregoing analysis 
is that the notion of equidistance as being logically necessary, in the sense 
of being an inescapable a priori accompaniment of basic continental 
shelf doctrine, is incorrect. It is said not to be possible to maintain that 
there is a rule of law ascribing certain areas to a State as a matter of in- 
herent and original right (see paragraphs 19 and 20), without also ad- 
mitting the existence of some rule by which those areas can be obliga- 
torily delimited. The Court cannot accept the logic of this view. The 
problem arises only where there is a dispute and only in respect of the 
marginal areas involved. The appurtenance of a given area, considered 
as an entity, in no way governs the precise delimitation of its boundaries, 
any more than uncertainty as to boundaries can affect territorial rights. 
There is for instance no rule that the land frontiers of a State must be 
fully delimited and defined, and often in various places and for long 
periods they are not, as is shown by the case of the entry of Albania into 
the League of Nations (Monastery of Saint Naoum, Advisor): Opinion, 
1924, P.C.I.J., Series B, No. 9, at p. 10). 


47. A review of the genesis and development of the equidistance 
method of delimitation can only serve to confirm the foregoing conclu- 
sion. Sueh a review may appropriately start with the instrument, generally 
known as the "Truman Proclamation", issued by the Government of 
the United States on 28 September 1945. Although this instrument was 
not the first or only one to have appeared, it has in the opinion of the Court 
a special status. Previously, various theories as to the nature and extent 
of the rights relative to or exercisable over the continental shelf had been 
advanced by jurists, publicists and technicians. The Truman Proclama- 
tion however, soon came to be regarded as the starting point of the posi- 







ligne d'équidistance et ampute le second de zones situées juste devant sa 
façade maritime. 


45. Le cas de la fosse norvégienne (voir paragraphe 4 ci-dessus) 
illustre bien le caractère incertain de toutes ces notions. Sans se prononcer 
sur le statut de la fosse, la Cour constate que les zones du plateau con- 
tinental de la mer du Nord séparées de la côte norvégienne par une fosse 
de quatre-vingts à cerit kilomètres de large ne sauraient être considérées au 
point de vue géographique comme étant adjacentes à cette côte ou comme 
constituant son prolongement naturel. Elles n'en sont pas moins consi- 
dérées par les Etats parties aux délimitations décrites au paragraphe 4 
comme relevant de la Norvège jusqu'aux lignes médianes portées sur la 
carte 1 .  Certes ces lignes médianes ont été tracées selon le principe de 
l'équidistance, mais c'est uniquement parce que l'on n'a pas tenu compte 
de l'existence de la fosse norvégienne. 


46. La Cour conclut de l'analyse qui précède qu'il est inexact de con- 
sidérer la notion d'équidistance comme logiquement nécessaire, en ce sens 
qu'elle serait liée de façon inévitable et à priori à la conception fondamen- 
tale du plateau continental. On a dit qu'il n'est pas possible de soutenir 
qu'une règle juridique attribue certaines zones à un Etat au titre d'un 
droit inhérent et originaire (voir paragraphes 19 et 20) sans admettre en 
même temps l'existerice d'une règle obligatoire quant à la délimitation de 
ces zones. La Cour rie voit pas la logique de cette thèse. Le problème ne 
se pose qu'en cas de litige et uniquement à l'égard des zones qui forment 
les confins. Le fait qu'une zone, prise comme une entité, relève de tel ou 
tel Etat est sans conséquence sur la délimitation exacte des frontières de 
cette zone, de même que l'incertitude des frontières ne saurait affecter les 
droits territoriaux. Aucune règle ne dispose par exemple que les frontières 
terrestres d'lin Etat doivent être complètement délimitées et définies et il 
est fréquent qu'elles ne le soient pas en certains endroits et pendant de 
longues périodes, comme le montre la question de l'admission de 
l'Albanie à la SociCté des Nations (Monustère de Saiizt-Naoum, avis con- 
sultatif, 1924, C.P.J.I. s&rie B no 9, p. 10). 


* * * 
47. Un examen de la genèse et de l'évolution de la méthode de délimi- 


tation fondée sur 1'é:quidistance ne fait que confirmer la conclusion ci- 
dessus. Il convient de rappeler tout d'abord l'acte, généralement connu 
sous le nom de proclamation Truman, que le Gouvernement des Etats- 
Unis a publié le 28 septembre 1945. Bien que cet acte n'ait été ni le 
premier ni le seul, il a, selon la Cour, une importance particulière. Au- 
paravant, des juristes, des publicistes et des techniciens avaient avancé 
diverses théories sur la nature et l'étendue des droits existant à l'égard du 
plateau continental ou pouvant être exercés sur lui. La proclamation 
Truman devait cependant être bientôt considérée comme le point de 







tive law on the subject, and the chief doctrine it enunciated, namely 
that of the coastal State as having an original, natural, and exclusive 
(in short a vested) right to the continental shelf off its shores, came to 
prevail over al1 others, being now rellected in Article 2 of the 1958 Geneva 
Convention on the Continental Shelf. With regard to the delimitation 
of lateral boundaries between the continental shelves of adjacent States, 
a matter which had given rise to some consideration on the technical, but 
very little on the juristic level, the Truman Proclamation stated that such 
boundaries "shall be determined by the United States and the State con- 
cerned in accordance with equitable principles". These two concepts, of 
delimitation by mutual agreement and delimitation in accordance with 
equitable principles, have underlain al1 the subsequent history of the 
subject. They were reflected in various other State proclamations of the 
period, and after, and in the later work on the subject. 


48. It  was in the International Law Commission of the United Nations 
that the question of delimitation as between adjacent States was first 
taken up seriously as part of a general juridical project; for outside the 
ranks of the hydrographers and cartographers, questions of delimitation 
were not much thought about in earlier continental shelf doctrine. 
Juridical interest and speculation was focussed mainly on such questions 
as what was the legal basis on which any rights at al1 in respect of the 
continental shelf could be claimed, and what was the nature of those 
rights. As regards boundaries, the main issue was not that of boundaries 
between States but of the seaward limit of the area in respect of which 
the coastal State could claim exclusive rights of exploitation. As was 
pointed out in the course of the written proceedings, States in most cases 
had not found it necessary to conclude treaties or legislate about their 
lateral sea boundaries with adjacent States before the question of ex- 
ploiting the natural resources of the seabed and subsoil arase;-practice 
was therefore sparse. 


49. In the records of the International Law Commission, which had 
the matter under consideration from 1950 to 1956, there is no indication 
at  al1 that any of its members supposed that it was incumbent on the 
Commission to adopt a rule of equidistance because this gave expression 
to, and translated into linear terms, a principle of proximity inherent in 
the basic concept of the continental shelf, causing every part of the shelf 
to  appertain to  the nearest coastal State and to no other, and because 
such a rule must therefore be mandatory as a matter of customary inter- 
national law. Such an idea does not seem ever to have been propounded. 
Had it been, and had it had the self-evident character contended for by 
Denmark and the Netherlands, the Commission would have had no alter- 
native but to adopt it, and its long continued hesitations over this matter 
would be incomprehensible. 







départ dans l'élaborxtion du droit positif en ce domaine et la doctrine 
principale qu'elle énonçait, à savoir que 1'Etat riverain possède un droit 
originaire, naturel et exclusif, en somme un droit acquis, sur le plateau 
continental situé devant ses côtes, l'a finalement emporté sur toutes les 
autres et trouve aujourd'hui son expression dans l'article 2 de la Conven- 
tion de Genève de 1958 sur le plateau continental. En ce qui concerne la 
délimitation latérale des plateaux continentaux d'Etats limitrophes, pro- 
blème qui avait été étudié dans une certaine mesure sur le plan technique 
mais avait fort peu retenu l'attention sur le plan juridique, la proclamation 
Truman énonçait que la ligne de délimitation serait ((déterminée par les 
Etats-Unis et 1'Etat intéressé conformément à des principes équitables D. 
De ces deux notions de délimitation par voie d'accord et de délimitation 
conforme à des principes équitables a procédé toute l'évolution historique 
postérieure. On en trouve la trace dans des proclamations faites à partir 
de cette époque par divers autres Etats, ainsi que dans les travaux 
consacrés depuis lors au problème. 


48. C'est à la Comniission du droit international des Nations Unies que 
la q~iestion de la délimitation entre Etats limitrophes a été abordée 
sérieusement pour la première fois dans une étude juridique de caractère 
général; jusqu'alors ein effet les problèmes de délimitation dans le cadre 
de la doctrine du plateau continental n'avaient guère retenu que l'attention 
des hydrographes et des cartographes. L'intérêt et la réflexion des juristes 
s'étaient principalement portés sur des questions comme le fondement 
juridique et la nature des droits pouvant être éventuellement revendiqués 
sur le plateau continerital. S'agissant de la délimitation, le grand problème 
n'était pas celui des liinites entre Etats mais celui de la limite vers le large 
de l'étendue sur laque:lle 1'Etat riverain peut revendiquer des droits d'ex- 
ploitation exclusifs. Comme il a été observé au cours de la procédure 
écrite, les Etats n'oni: pas jugé nécessaire, dans la plupart des cas, de 
conclure des traités ou de légiférer pour fixer leurs limites maritimes 
latérales avec des Etats limitrophes avant que se pose la question de 
l'exploitation des ressources naturelles du lit de la mer et de son sous-soi. 
La pratique dans ce domaine était donc peu abondante. 


49. A lire les documents de la Commission du droit international, qui 
s'est occupée de la question de 1950 à 1956, rien n'indique qu'il soit venu 
à l'esprit d'aucun de ses membres qu'elle dût adopter une règle fondée sur 
l'équidistance pour le motif qu'une telle règle constituait l'expression 
linéaire d'un principe de proximité inhérent à la conception fondamentale 
du plateau continental - d'après lequel toute partie du plateau relèverait 
de I'Etat riverain le :plus proche à 17exclusion de tout autre Etat - et 
était en conséquence ob!;oatoire en droit international coutumier. Cette 
idée ne semble jamais avoii -té avancée. Si elle l'avait été et si elle avait eu 
le caractère évident que le Danemark et les Pays-Bas lui prêtent, la Com- 
mission n'aurait pu faire autrement que de l'adopter et ses hésitations 
prolongées à ce sujet seraient incompréhensibles. 







50. It is moreover, in the present context, a striking feature of the 
Commissioii's discussions that during the early and middie stages, not 
only was the notion of equidistance never considered from the standpoint 
of its having a priori a character of inherent necessity: it was never given 
any special prominence at all, and certainly no priority. The Commission 
discussed various other possibilities as having equal if not superior statlis 
such as delimitation by agreement, by reference to arbitration, by drawing 
lines perpendicular to the coast, by prolonging the dividing line of ad- 
jacent territorial waters (theprinciple of which was itself not as yet settled), 
and on occasion the Commission seriously considered adopting one or 
other of these solutions. It was not in fact until after the matter had been 
referred to a committee of hydrographical experts. which reported in 
1953, that the equidistance principle began to take precedence over other 
possibilities: the Report of the Commission for that year (its principal 
report on the topic of delimitation as such) makes it clear that before 
this reference to the experts the Commission had felt unable to formulate 
any definite rule at all, the previous trend of opinion having been mainlq. 
in favour of delimitation by agreement or by reference to arbitration. 


51. It was largely because of these difficulties that it was decided to 
consult the Committee of Experts. It is therefore instructive in the con- 
text (i.e., of an alleged inherent necessity for the equidistance principle) 
to see on what basis the matter was put to the experts, and how theq. 
dealt with i t .  Eq~iidistance was in fact only one of four methods suggested 
to them, the other three being the continuation in the seaward direction 
of the land frontier between the two adjacent States concerned; the 
drawing of a perpendicular to the coast at the point of its intersection 
with this land frontier; and the drawing of a line perpendicular to the line 
of the "general direction" of the coast. Furthermore the matter was not 
even put to the experts directly as a question of continental shelf delimita- 
tion, but in the context of the delimitation of the lateral boundary be- 
tween adjacent territorial waters, no account being taken of the possibility 
that the situation respecting territorial waters might be different. 


52. The Committee of Experts sirnply reported that after a thorough 
discussion of the different methods-(there are no official records of this 
discussion)-they had decided that "the (lateral) boundary through the 
territorial sea-if not already fixed otherwise-should be drawn according 
to the principle of equidistance from the respective coastlines". They 
added, however, significantly, that in "a number of cases this may not 
lead to an equitable solution, which should be then arrived at by negotia- 
tion". Only after that did they add, as a rider to this conclusion, that 
they had considered it "important to find a formula for drawing the 
iiiternational boundaries in the territorial waters of States, which could 
also be used for the delimitation of the respective continental shelves of 
two States bordering the same continental shelf". 







50. Au surplus il est frappant de constater à cet égard que, dans les 
discussions qui se sont déroulées à la Commission au début et vers le 
milieu de ses travaux, non seulement on n'a jamais considéré que la 
notion d'équidistance ait à priori un caractère de nécessité inhérente mais 
encore on ne lui a jamais reconnu une importance spéciale et certaine- 
ment aucune priorité. La Commission a examiné diverses autres pos- 
sibilités en leur accordant une valeur égale sinon supérieure: délimitation 
par voie d'accord, délimitation par voie d'arbitrage, délimitation selon 
une ligne perpendiculaire à la côte, délimitation par prolongement de la 
ligne divisant les eaux territoriales adjacentes, dont le principe n'étsit pas 
encore établi, et d'autres encore; la Commission a même sérieusement 
envisagé d'adopter I"une ou l'autre de ces solutions. En fait, c'est seule- 
ment après que la question eut été renvoyée à un comité d'experts- 
hydrographes, dont le rapport a été présenté en 1953, que le principe de 
I'équidistance a commencé à l'emporter sur les autres possibilités: il 
ressort nettement du rapport de la Commission pour 1953 (son principal 
rapport sur le problème de la délimitation proprement dit) qu'avant d'en 
référer aux experts la Commission ne s'était pas jugée en mesure de 
formuler une règle précise et qu'elle s'était jusque-là surtout montrée 
faborable à une délimitation par voie d'accord ou d'arbitrage. 


5 1. Si la Commission a décidé de consulter le comité d'experts, c'est en 
grande partie à cause de ces difficultés. Il est donc instuctif, du point de 
vue d'une prétendue nécessité inhérente du principe de I'équidistance, 
d'examiner sur quelle base le problème a été soumis aux experts et com- 
ment ils l'ont traité. L'équidistance n'était en réalité que l'une des quatre 
méthodes qui leur étaient suggérées. Les trois autres étaient les suivantes: 
prolongement vers le large de la frontière terrestre entre les deux Etats 
limitrophes intéressés; tracé d'une ligne perpendiculaire à la côte à 
l'endroit où la frontikre entre les deux territoires atteint la mer; tracé d'une 
ligne perpendiculaire à la ((direction générale)) de la côte. En outre le 
problème n'a pas éttS posé directement aux experts à propos de la délimi- 
tation du plateau continental: il l'a été à propos de la délimitation latérale 
des eaux territorialeis de deux Etats limitrophes, sans que l'on se demande 
si la situation n'était pas différente. 


52. Le comité d'experts a simplement signalé dans son rapport qu'après 
une discussion approfondie des diverses méthodes - qui n'a pas fait 
l'objet de procès-verbaux officiels - il avait été d'avis que ([la frontière 
(latérale) entre les mers territoriales respectives de deux Etats adjacents, 
là où elle n'a pas déjà été fixée d'une autre manière, devrait être tracée 
selon le principe d'équidistance de la côte de part et d'autre de l'aboutis- 
sement de la frontière)). Il a cependant ajouté, et cela est significatif: 
((Dans certains cas, cette méthode ne permettra pas d'aboutir à une solu- 
tion équitable, laquelle devra alors être recherchée dans des négociations. 1) 


C'est seulement après cette conclusion que les experts ont précisé, dans 
une observation annexe, qu'ils s'étaient efforcés «de trouver des formules 
pour tracer les froritières internationales dans les mers territoriales qui 
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53. In this almost impromptu, and certainly contingent manner was 
the principle of equidistance for the delimitation of continental shelf 
boundaries propounded. It is clear from the Report of the Commission 
for 1953 already referred to (paragraph 50) that the latter adopted it 
largely on the basis of the recommendation of the Committee of Experts, 
and even so in a text that gave priority to delimitation by agreement and 
also introduced an exception in favour of "special circumstances" which 
the Committee had not formally proposed. The Court moreover thinks 
it to be a legitimate supposition that the experts were actuated by con- 
siderations not of legal theory but of practical conçenience and carto- 
graphy of the kind mentioned in paragraph 22 above. Although there 
are no ofiicial records of their discussions, there is warrant for this view 
in correspondence passing between certain of them and the Commission's 
Special Rapporteur on the subject, which was deposited by one of the 
Parties during the oral hearing at the request of the Court. Nor, even 
after this, when a decision in principle had been taken in favour of an 
equidistance rule, was there an end to the Commission's hesitations, for 
as late as three years after the adoption of the report of the Committee 
of Experts, when the Commission was finalizing the whole complex of 
drafts comprised under the topic of the Law of the Sea, various doubts 
about the equidistance principle were still being voiced in the Commis- 
sion, on such grounds for instance as that its strict application would be 
open, in certain cases, to the objection that the geographical configura- 
tion of the coast would render a boundary drawn on this basis inequitable. 


54. A further point of some signifieance is that neither in the Com- 
mittee of Experts, nor in the Commission itself, nor subsequently at the 
Geneva Conference, does there appear to have been any discussion of 
delimitation in the context, not merely of two adjacent States, but of 
three or more States on the same coast, or in the same viciiiity,-from 
which it can reasonably be inferred that the possible resulting situations, 
some of which have been described in paragraph 8 above, were never 
really envisaged or taken into account. This view finds some confirmation 
in the fact tliat the relevant part of paragraph 2 of Article 6 of the Geneva 
Convention speaks of delimiting the continental shelf of "two" adjacent 
States (although a reference simply to "adjacent States" would have 
sufficed), whereas in respect of median lines the reference in paragraph 1 
of that Article is to "two or more" opposite States. 


55. In the light of this history, and of the record generally, it is clear 
that at no time was the notion of equidistance as an inherent necessity 
of continental shelf doctrine entertained. Quite a different outlook was 
indeed manifested from the start in current legal thinking. It was, and 







pourraieilt en même temps servir pour délimiter les frontières respectives 
de ((plateau continental )) concerriant les Etats devant les côtes desquels 
s'étend ce plateau ». 


53. C'est de cette manière presque improvisée et purement contingente 
que le principe de l'iquidistance a été envisagé pour la délimitation du 
plateau continental. 11 ressort nettement du rapport de la Comn~ission 
du droit internation;il pour 1953 (voir paragraphe 50 ci-dessus) que la 
Commission a adopté ce principe essentiellement sur la recommandation 
du comité d'experts mais que, ce faisant, elle a dans le même texte donné 
priorité à la délimitation par voie d'accord et a introduit une exception 
dans le cas de (' circonstances spéciales 1) que le comité n'avait pas formel- 
lement proposée. La Cour estime en outre légitime de supposer que les 
experts ont été mus par le genre de considérations d'ordre pratique et 
cartographique dont il est fait état au paragraphe 22 ci-dessus et non par 
des considérations d',ordre juridique et doctrinal. Bien que leurs discus- 
sisns n'aient pas fait l'objet de procès-verbaux officiels, cette opinion 
trouve confirmation dans une correspondance échangée entre certains 
d'entre eux et le rapporteur spécial de la Commission, correspondance 
déposée au cours de la procédure orale par l'une des Parties sur la de- 
mande de la Cour. D'autre part, même après avoir pris une décision de 
principe en faveur d'une règle fondée sur l'équidistance, la Commission 
a continué à faire preuve d'hésitation: trois ans après l'adoption du rap- 
port du comité d'experts, au moment où elle mettait la dernière main à 
l'ensemble des projets concernant le droit de la mer, le principe de 
l'équidistance suscitait encore des doutes parmi ses membres, motif pris 
par exemple de ce que son application stricte pourrait prêter à critique 
dam des cas où la configuration géographique de la côte rendrait iné- 
quitable une limite tracée sur cette base. 


54. Un autre élément significatif est à considérer: il semble que ni au 
comité d'experts, ni à la Commission elle-mzme, ni ultérieurement à la 
conférence de Genève la discussion n'ait porté sur les délimitations à 
effectuer non pas simplement entre deux Etats limitrophes, mais entre 
trois ou plusieurs Etaits bordant la même côte ou situés dans le voisinage 
les uns des autres; il est raisonnable d'en déduire que les situations pou- 
vant résiilter de cet [Stat de choses, et dont certaines ont Sté décrites au 
paragraphe 8 ci-dessus, n'ont jamais été véritablement envisagées ou 
prises en considération. Cette déduction est confirmée par le fait qu'à 
l'article 6, paragraphe 2, de la Convention de Genève le passage pertinent 
parle de la délimitation du plateau continental entre «deux]) Etats limitro- 
phes - il aurait sufli de dire edes» Etats limitrophes -, alors qu'en ce 
qui concerne les ligries médianes entre Etats dont les côtes se font face 
l'article 6, paragraphe 1, dit sdeux ou plusieurs » Etats. 


55. Compte tenu de ces antécédents et d'une manière plus générale du 
dossier, il est clair qu'à aucun moment on n'a considéré que la notion 
d'équidistance soit liée de facon inhérente et nécessaire a la doctrine du 
plateau continental. L'opinion des juristes s'est même, dès le début, mani- 
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it really remained tothe end, governed by two beliefs;-namely, first, that 
no one single method of delimitation was likely to prove satisfactory in al1 
circumstances, and that delimitation should, therefore, be carried out by 
agreement (or by reference to arbitration); and secondly, that it should 
be effected on equitable principles. It was in pursuance of the first of these 
beliefs that in the draft that emerged as Article 6 of the Geneva Con- 
vention, the Commission gave priority to delimitation by agreement,- 
and in pursuance of the second that it introduced the exception in favour 
of "special circumstances". Yet the record shows that, even with these 
mitigations, doubts persisted, particularly as to whether the equidistance 
principle would in al1 cases prove equitable. 


56. In these circumstances, it seems to the Court that the inherency 
contention as now put forward by Denmark and the Netherlands inverts 
the true order of things in point of time and that, so far from an equidis- 
tance rule having been generated by an antecedent principle of proximity 
inherent in the whole concept of continental shelf appurtenance, the 
latter is rather a rationalization of the former-an ex post facto construct 
directed to providing a logical juristic basis for a method of delimitation 
propounded largely for different reasons, cartographical and other. Given 
also that for the reasons already set out (paragraphs 40-46) the theory 
cannot be said to be endowed with any quality of logical necessity either, 
the Court is unable to accept it. 


57. Before going further it will be convenient to deal briefly with two 
subsidiary matters. Most of the difficulties felt in the International Law 
Commission related, as here, to the case of the lateral boundary between 
adjacent States. Less difficulty was felt over that of the median line 
boundary between opposite States, although it too is an equidistance line. 
For this there seems to the Court to be good reason. The continental 
shelf area off, and dividing, opposite States, can be claimed by each of 
them to be a natural prolongation of its territory. These prolongations 
meet and overlap, and can therefore only be delimited by means of a 
median line; and, ignoring the presence of islets, rocks and minor coastal 
projections, the disproportionally distorting effect of which can be 
eliminated by other means, such a line must effect an equal division of 
the particular area involved. If there is a third State on one of the coasts 
concerned, the area of mutual natural prolongation with that of the 
same or anotlier opposite State will be a separate and distinct one, to  
be treated in the same way. This type of case is therefore different from 
that of laterally adjacent States on the same coast with no immediately 
opposite coast in front of it, and does not give rise to the same kind of 
problem-a conclusion which also finds some confirmation in the dif- 







festée en un tout autre sens. Elle a procédé, et elle n'a cessé de procéder, de 
deux convictions: en premier lieu il était peu probable qu'une méthode de 
délimitation unique donne satisfaction dans toutes les circonstances et la 
délimitation devait donc s'opérer par voie d'accord ou d'arbitrage; en 
second lieu la délimitation devait s'effectuer selon des principeséquitables. 
C'est en raison de la première conviction que la Commission a donné 
priorité à la délimitation par voie d'accord dans le projet qui est devenu 
l'article 6 de la Convention de Genève et c'est en raison de la seconde 
conviction qu'elle a introduit l'exception des ((circonstances spéciales )). 
Les documents montrent cependant que, même avec ces atténuations, les 
doutes ont persisté, en particulier sur le point de savoir si le principe de 
l'équidistance se révélerait équitable dans tous les cas. 


56. Dans ces conditions, i l  semble à la Cour que la thèse du caractère 
inhérent, telle qu'elle est formulée maintenant par le Danemark et les 
Pays-Bas, renverse 1"ordre réel des choses dans le temps. Loin qu'une 
règle d'équidistance ait été engendrée par un principe antérieur de proxi- 
mité inhérent à la conception fondamentale du plateau continental, 
c'est plutôt ce principe qui est une rationalisation de la règle, une cons- 
truction à posteriori destinée à fournir une base juridique logique à 
une méthode de délimitation proposée pour des raisons surtout extra- 
juridiques, cartographiques en particulier. Etant donné en outre que, 
pour les motifs déjà exposés aux paragraphes 40 à 46, on ne saurait non 
plus dire que la théorie présente un caractère de nécessité logique, la 
Cour n'est pas en mesure de l'accepter. 


57. Avant d'aller plus loin, il convient d'examiner brièvement deux 
questions incidentes. La plus grande partie des difficultés éprouvées par 
la Commission du droit international concernaient comme ici le cas de 
la ligne latérale de délimitation entre Etats limitrophes. Les difficultés 
ont été moindres pour ce qui est de la ligne médiane de délimitation entre 
Etats dont les côtes se font face, bien qu'il s'agisse là aussi d'une ligne 
d'équidistance. Il semble à la Cour qu'il y a une bonne raison à cela. 
En effet les zones de plateau continental se trouvant au large d'Etats 
dont les côtes se font face et séparant ces Etats peuvent être réclamées 
par chacun d'eux à titre de prolongement naturel de son territoire. Ces 
zones se rencontrent, se chevauchent et ne peuvent donc être délimitées 
que par une ligne médiane; si 1'011 ne tient pas compte des îlots, des 
rochers ou des légers saillants de la côte, dont on peut éliminer l'effet 
exagéré de déviatiori par d'autres moyens, une telle ligne doit diviser 
également l'espace clont il s'agit. Si un troisième Etat borde l'une des 
côtes, la zone où le prolongement naturel de son territoire recoupe celui 
de 1'Etat déjà considéré lui faisant face, ou celui d'un autre Etat lui 
faisant face, sera distincte et séparée mais devra être traitée de la même 
manière. Tout différent est le cas d7Etats limitrophes se trouvant sur la 







ference of language to be observed in the two paragraphs of Article 6 of 
the Geneva Convention (reproduced in paragraph 26 above) as respects 
recourse in the one case to median lines and in the other to  lateral 
equidistance lines, in the event of absence of agreement. 


58. If on the other hand, contrary to the view expressed in the preced- 
ing paragraph, it were correct to  say that there is no essential difference 
in the process of delimiting the continental shelf areas between opposite 
States and that of delimitations between adjacent States, then the results 
ought in principle to be the same or at least comparable. But in fact, 
wliereas a median line divides equally between the two opposite countries 
areas that can be regarded as being the natural prolongation of the 
territory of each of them, a lateral equidistance line often leaves to one 
of the States concerned areas that are a natural prolongation of the 
territory of the other. 


59. Equally distinct in the opinion of the Court is the case of the 
lateral boundary between adjacent territorial waters to be drawn on an 
equidistance basis. As was convincingly demonstrated in the maps and 
diagrams furnished by the Parties, and as has been noted in paragraph 8, 
the distorting effects of lateral equidistance lines under certain conditions 
of coastal configuration are nevertheless comparatively small within the 
limits of territorial waters, but produce their maximum effect in the 
localities where the main continental shelf areas lie further out. There 
is also a direct correlation between the notion of closest proximity to 
the coast and the sovereign jurisdiction which the coastal State is entitled 
to exercise and must exercise, not only over the seabed underneath the 
territorial waters but over the waters themselves, which does not exist 
in respect of continental shelf areas where there is no jurisdiction over 
the superjacent waters, and over the seabed only for purposes of explora- 
tion and exploitation. 


60. The conclusions so far reached leave open, and still to be con- 
sidered, the question whether on some basis other than that of an a 
priori logical necessity, i.e., through positive law processes, the equidis- 
tance principle has come to be regarded as a rule of customary interna- 
tional Inw, so that it would be obligatory for the Federal Republic in 
that way, even though Article 6 of the Geneva Convention is not, as 
such, opposable to it. For this purpose it is necessary to examine the 
status of the principle as it stood when the Convention was drawn up, 
as it resulted from the effect of the Convention, and in the light of State 
practice subsequent to the Convention; but it should be clearly under- 
stood that in the pronouncements the Court makes on these matters it 
has in view solely the delimitation provisions (Article 6) of the Conven- 
tion, not other parts of it, nor the Convention as such. 







même côte et n'ayant pas de vis-à-vis immédiat; les problèmes soulevés 
nesont pas du même ordre: cette conclusion est confirmée par la rédaction 
différente des deux paragraphes de l'article 6 de la Convention de Genève 
reproduits au paragraphe 26 ci-dessus quant à l'utilisation, à défaut 
d'accord, de lignes médianes ou de lignes latérales d'équidistance selon 
le cas. 


58. En revanche si, contrairement à l'opinion émise au paragraphe 
précédent, il était exact de dire qu'il n'y a pas de différence essentielle 
pour la délimitation du plateau continental entre le cas d'Etats se faisant 
face et le cas dlEtatc; limitrophes, les résultats devraient être en principe 
sinon identiques du moins comparables. Or en fait, alors qu'une ligne 
médiane tracée entre deux pays se faisant face divise également des zones 
qui peuvent être considérées comme le prolongement natureldu territoire 
de chacun d'eux, il est fréquent qu'une ligne latérale d'équidistance laisse 
à l'un des Etats intéressés des zones qui sont le prolongement naturel du 
territoire de l'autre. 


59. Tout différent aussi est, de l'avis de la Cour, le problème de la 
délimitation latérale entre les eaux territoriales d'Etats limitrophes faite 
selon l'équidistance. Ainsi que l'ont démontré de façon convaincante les 
cartes et croquis fournis par les Parties et ainsi qu'on l'a vu au para- 
graphe 8, les effets de déviation que produisent certaines configurations 
côtières sur les lignes latirales d'équidistance sont relativement faibles 
dans les limites des eaux territoriales mais jouent au maximum à I'em- 
placement des zones de plateau continental au large. Il existe aussi une 
corrilation directe entre la notion de proximité par rapport à la côte 
et la juridiction souveraine que 1'Etat riverain a le droit et le devoir 
d'exercer non seulement sur le lit de la mer au-dessous de ses eaux terri- 
toriales mais aussi sur ces eaux mêmes, corrélation qui n'existe pas en 
ce qui concerne le plateau continental car 1'Etat n'a aucune juridiction 
sur les eaux surjacerites et n'a de juridiction sur le lit de la mer qu'à des 
fins d'exploration et d'exploitation. 


60. Les conclusions précédentes laissent encore sans réponse la ques- 
tion de sa\ oir si le principe de l'équidistance en est venu à être considéré 
comme une règle de droit international coutumier pour une autre raison 
que la nécessité logique et à priori, c'est-à-dire par les moyens du droit 
positif, de sorte qu'il s'imposerait à la République fédérale à ce titre 
bien que l'article 6 de la Convention de Genève ne lui soit pas opposable 
en tant que tel. I l  faut à cette fin étudier la place qu'occupait ce principe 
lors de la rédaction de la Convention et celle qui lui a été conférée par la 
Convention elle-mi3me et par la pratique des Etats postérieure à la 
Convention; mais il1 doit être nettement entendu que, dans ses énoncia- 
tions en la matière, la Cour envisage uniquement la clause sur la délimi- 
tation (article 6) et nullement d'autres dispositions de la Convention ni 
la Con\,ention en tant que telle. 







61. The first of these questions can conveniently be considered in the 
form suggested on behalf of Denmark and the Netherlands themselves 
in the course of the oral hearing, when it was stated that they had not 
in fact contended that the delimitation article (Article 6) of the Conven- 
tion "embodied already received rules of customary l au  in the sense 
that the Convention was merely declaratory of existing rulrs". Their 
contention was, rather, that although prior to the Conference, continental 
shelf law was only in the formative stage, and State practice lacked 
uniformity, yet "the process of the definition and consolidation of the 
emerging customary law took place through the work of the Interna- 
tional Law Comniission, the reaction of governments to that work and 
the proceedings of the Geneva Conference"; and this emerping customary 
law became "crystallized in the adoption of the Continental Shelf Con- 
vention by the Conference". 


62. Whatever validity this contention may have in respect of at least 
certain parts of the Convention, the Court cannot accept it as regards 
the delimitation provision (Article 6), the relevant parts of \\hich were 
adopted almost unchanged from the draft of the International Law 
Commission that formed the basis of discussion at  the Conference. 
The status of the rule in the Convention therefore depends mainly on 
the processes that led ~ h e  Commission to  propose it. These processes 
have already been reviewed in connection with the Danish-Netherlands 
contention of an a priori necessity for equidistance, and the Court con- 
siders this review sufficient for present purposes also, in order to show 
that  the principle of equidistance, as it now figures in Article 6 of the 
Convention, was proposed by the Commission with considerable hesita- 
tion, somewhat on an  experimental basis, at most de lrge fi?rvtlda, and 
not at  al1 de lege lata or  as an emerging rule of customary international 
law. This is clearly not the sort of foundation on which Article 6 of the 
Convention could be said to have reflected or  crystallized such a rule. 


63. The foregoing conclusion receives significant confirmation frorn 
the fact that Article 6 is one of those in respect of which, under the 
reservations article of the Convention (Article 12) reservations may be 
made by any State on  signing, ratifying or  acceding-for, speaking 
generally, it is a characteristic of purely conventional rules and obligations 
that, in regard to them, some faculty of making unilateral reservations 
may, within certain limits, be admitted;-whereas this cannot be so  in 
the case of general or  customary 1aw rules and obligations which, by 
their very nature, must have equal force for al1 members of the interna- 
tional community, and cannot therefore be the subject of any right of 
unilateral exclusion exercisable at  will by any one of them in its own 







61. Il peut être commode d'examiner la première de ces questions 
sous la forme que lui ont donnée le Danemark et les Pays-Bas dans leurs 
plaidoiries: ces deux Etats ont alors indiqué qu'en fait ils n'avaient pas 
soutenu que l'article de la Convention relatif à la délimitation (article 6) 
(1 consacrait des règ1e:s déjà reçues de droit coutumier, en ce sens que la 
Convention était simplement déclaratoire des règles existantes D. Leur 
thèse était plutôt la !suivante: si avant la conférence le droit du plateau 
continental n'était qu'embryonnaire et si la pratique des Etats manquait 
d'uniformité, il n'en restait pas moins que (1 la définition et la consoli- 
dation du droit coutumier en voie de formation s'étaient effectuées grâce 
aux travaux de la Commission du droit international, aux réactions des 
gouveriiements devant l'œuvre de la Commission et aux débats de la 
conférence de Genève 1) et que ce droit coutumier en voie de formation 
s'était ~ccristallisé du fait de l'adoption de la Convention sur le plateau 
continental par la conférence 1). 


62. Si juste que salit cette thèse en ce qui concerne du moins certaines 
parties de la Convention, la Cour ne saurait la retenir pour ce qui est de 
la clause sur la délimitation (article 6) dont les dispositions pertinentes 
sont reprises presque sans changement du projet de la Commission du 
droit international ayant servi de base de discussion à la conférence. La 
valeur de la règle dans la Convention doit donc surtout être jugée par 
rapport aux conditions dans lesquelles la Commission a été amenée à 
la proposer et qui ont déjà été examinées au sujet de la thèse du Dane- 
mark et des Pays-B,as sur le caractère nécessaire et à priori de I'équi- 
distance. La Cour considère que cet examen suffit, aux fins du présent 
raisonnement. à montrer que le principe de l'équidistance, tel qu'il est 
actuellement énoncé à l'article 6 de la Convention, a été proposé par la 
Commission avec beaucoup d'hésitation, à titre plutôt expérimental et 
tout au plus r l ~  I<~ge,ferenda, donc certainement pas de lege Iata ni même 
à titre de règle de droit international coutumier en voie de formation. Tel 
n'est manifestement pas le genre de fondement que l'on pourrait in- 
voquer pour prétendre que l'article 6 de la Convention a consacré ou 
cristallisé la règle de I'équidistance. 


63. La conclusiorl précédente trouve une confirmation significative 
dans le fait que l'article 6 est l'un des articles à l'égard desquels tout Etat 
peut formuler des réserves au moment de la signature, de la ratification 
ou de l'adhésion, en vertu de l'article de la Convention relatif aux ré- 
serves (article 12). Il est en général caractéristique d'une règle ou d'une 
obligation purement conventionnelle que la faculté d'y apporter des 
réserves unilatérales soit admise dans certaines limites; mais il ne saurait 
en être ainsi dans le cas de règles et d'obligations de droit général ou 
coutumier qui par nature doivent s'appliquer dans des conditions égales 
à tous les membres de la communauté internationale et ne peuvent donc 
être subordonnées à un droit d'exclusion exercé unilatéralement et a 







favour. Consequently, it is to be expected that when, for whatever 
reason, rules or obligations of this order are embodied, or are intended 
to be reflected in certain provisions of a convention, such provisions 
will figure amongst those in respect of which a right of unilateral reserva- 
tion is not conferred, or is excluded. This expectation is, in principle, 
fulfilled by Article 12 of the Geneva Continental Shelf Convention, 
which permits reservations to be made to al1 the articles of the Conven- 
tion "other than to Articles 1 to 3 inclusive"-these three Articles being 
the ones which, it is clear, were then regarded as reflecting, or as crys- 
tallizing, received or at least emergent rules of customary international 
law relative to the continental shelf, amongst them the question of the 
seaward extent of the shelf; the juridical character of the coastal State's 
entitlement; the nature of the rights exercisable; the kind of natural 
resources to which these relate; and the preservation intact of the legal 
status as high seas of the waters over the shelf, and the legal status of 
the superjacent air-space. 


64. The normal inference would therefore be that any articles that 
do not figure among those excluded from the faculty of reservation under 
Article 12, were not regarded as declaratory of previously existing or 
emergent rules of law ; and this is the inference the Court in fact draws in 
respect of Article 6 (delimitation), having regard also to the attitude of 
the International Law Commission to this provision, as already described 
in general terms. Naturally this would not of itself prevent this provision 
from eventually passing into the general corpus of customary interna- 
tional law by one of the processes considered in paragraphs 70-81 below. 
But that is not here the issue. What is now under consideration is whether 
it originally figured in the Convention as such a rule. 


65. It has however been suggested that the inference drawii at the 
beginning of the preceding paragraph is not necessarily warranted, 
seeing that there are certain other provisions of the Convention, also not 
excluded from the faculty of reservation, but which do undoubtedly in 
principle relate to  matters that lie within the field of received customary 
law, such as the obligation not to impede the laying or maintenance of 
submarine cables or pipelines on the continental shelf seabed (Article 4), 
and the general obligation not unjustifiably to interfere witli freedom of 
navigation, fishing, and so on (Article 5, paragraphs 1 and 6).  These 
matters however, al1 relate to or are consequential upon principles or rules 
of general maritime law, very considerably ante-dating the Convention, 
and not directly connected with but only incidental to continental shelf 
rights as such. They were mentioned in the Convention, not in order to 
declare or confirm their existence, which was not necessary, but simply 
t o  ensure that they were not prejudiced by the exercise of continental 
shelf rights as provided for in the Convention. Another method of 







volonté par l'un quelconque des membres de la communauté à son propre 
avantage. Par conséquent, il paraît probable que, si pour une raison 
quelconque I'on consacre ou I'on entend traduire des règles ou des obli- 
gations de cet ordre dans certaines dispositions d'une convention, ces 
dispositions figureront parmi celles au sujet desquelles le droit de for- 
muler des réserves unilatérales n'est pas accordé ou est exclu. C'est ainsi 
que I'article 12 de 1;i Convention de Genève sur le plateau continental 
autorise des réserves I( aux articles de la Convention autres que les articles 1 
a 3 inclus »; ces trois articles sont ceux que l'on a alors manifestement 
considérés comme consacrant ou cristallisant des règles de droit inter- 
national coutumier re1atii.e~ au plateau continental, règles établies ou du 
moins en voie de formation et visant notamment la question de l'étendue 
du plateau continental vers le large, le caractère juridique du titre de 
1'Etat riverain, la nature des droits pouvant être exercés, le genre de 
ressources naturelles sur lesquelles portent ces droits, le maintien du 
régime juridique des eaux surjacentes au plateau continental en tant que 
haute mer, et le maintien du régime juridique de l'espace aérien situé 
au-dessus de ces eaux. 


64. 11 semble donc normal de conclure que les articles à propos des- 
quels la faculté de fi~rmuler des réserves n'est pas exclue par l'article 12 
n'ont pas été considérés comme déclaratoires de règles de droit pré- 
existantes ou en voie de formation. Telle est bien, en ce qui concerne 
l'article 6 sur la délimitation, la déduction tirée par la Cour, qui tient 
également compte de l'attitude, déjà exposée en termes généraux, de la 
Commission du droit international à l'égard de cette disposition. Cela 
ne suffirait évidemment pas à empêcher cette disposition de s'intégrer 
au droit international coutumier par l'un des moyens considérés aux 
paragraphes 70 à 81 ci-après. Mais là n'est pas la question. Il s'agit 
pour l'instant de savoir si la disposition a figuré dès l'origine dans la 
Convention à titre de règle coutumière. 


65. 011 soutient néanmoins que la déduction dont il est fait état au 
début du paragraphe précédent n'est pas nécessairement fondée car il ne 
fait pas de doute que certaines autres dispositions de la Convention, à 
propos desq~ielles la faculté de faire des réserves n'est pas exclue non plus, 
se rapportent en principe à des questions relevant du droit coutumier 
établi: telles sont notamment l'obligation de ne pas entraver la pose ou 
l'entretien de cables ou pipe-lines sous-marins sur le plateau continental 
(article 4). l'obligation générale de ne pas gêner d'une manière injusti- 
fiable la navigation, la pèche, etc. (article 5, paragraphes 1 et 6). Mais ces 
questions concernent toutes, directement ou indirectement, des principes 
ou des règles de droit maritime général qui sont très antérieurs à la 
Convention et se rattachent non pas directement mais de manière inci- 
denre au régime juridique du plateau continental en tant que tel. Si on les 
a mentionnée4 dans la Convention, ce n'était pas pour diclarer ou 
confirmer leur existence, ce qui n'était pas nécessaire, mais simplement 
pour faire en sorte que l'exercice des droits relatifs ail plateau continental 







prévus dans la Conveiitioii n'y porte pas atteinte. Une autre rédaction 
aurait pu éviter l'ambiguïté; il n'en reste pas moins qu'un Etat ayant 
formulé une réserve ne serait pas dégagé pour autant des obligations 
imposées par le droit maritime général en dehors et indépendamment de 
la Convention sur le plateau continental, et notamment des obligations 
énoncées à I'article 2 de la convention sur la haute mer conclue au même 
moment et définie par son préambule comme déclaratoire de principes 
établis du droit international. 


66. L-article 6 relatif à la déliniitation parait à la Cour se présenter 
de manière différente. II se rattache directement au régime juridique du 
plateau contine~ital en tant que tel et non à des questions incidentes; 
puisque Ia faculté de formuler des réserves n'a pas été exclue à son sujet, 
comme elle l'a été pour les articles 1 à 3, il est légitime d'en déduire qu'on 
lui a attribué une valeur différente et moins fondamentale et que, con- 
trairement à ces articles, il ne traduisait pas le droit coutumier préexistant 
ou en voie de forrlîation. Le Danemark et les Pays-Bas ont pourtant 
soutenu que le droit d'apporter des réserves à I'article 6 n'était pas censé 
être illimité et qu'eri particulier i l  n'allait pas jusqu'à exclure totalement 
le principe de délimitation fondé sur l'équidistance, car les articles 1 et 2 
de la Convention, à propos desquels aucune réserve n'est autorisée, 
impliqueraient la délimitation sur la base de I'équidistaiîce. 11 en résul- 
terait que le droit de faire des réserves à I'article 6 ne pourrait être exercé 
que d'une manière compatible avec, au moins, le maintien du principe 
foiidarnental de l'équidistance. On a souligné à cet égard que, sur les 
quatre seules réserves formulées jusqu'à présent au sujet de I'article 6 et 
dont l'une au moins a une portée assez large, aucune ne vise une exclusion 
ou un rejet aussi total. 


67. La Cour ne juge pas cet argument convaincant pour plusieurs 
motifs. En premier lieu, il Lie semble pas que les articles 1 et 2 de la 
Convention de Genève aient un rapport direct avec une délimitatioii 
entre Etats eii tant que telle. L'article 1 ne vise que la limite extérieure 
du plateau continental du côté du large et non pas sa délimitation entre 
Etats se faisant face ou entre Etats limitrophes. L'article 2 ne concerne 
pas davantage ce dernier point. Or il a été suggéré, semble-t-il, que la 
notion d'équidistarice résulte implicitement du caractère ((exclusif )) attri- 
bué par I'article 2, paragraphe 2, aux droits de 1'Etat riverain sur le 
plateau continental. A s'en tenir au texte, cette interprétation est mani- 
festement inexacte. Le véritable sens de ce passage est que, dans toute zone 
de plateau continental où un Etat riverain a des droits, ces droits sont 
exclusifs et aucun autre Etat ne peut les exercer. Mais aucune précision 
n'y est donnée quant aux zones mêmes sur lesquelles chaque Etat riverain 
possède des droits exclusifs. Cette question, qui ne peut se poser qu'en 
ce qui concerne les confins du plateau continental d'un Etat, est exacte- 
nient, comme on l'a vu au paragraphe 20 ci-dessus in $ne, celle que le 
processus de délimitation doit permettre de résoudre et elle relève de 
I'article 6, non de I'article 2. 







drafting might have clarified the point, but this cannot alter the fact 
that no  reservation could release the reserving party from obligations 
of general maritime law existing outside and independently of the Con- 
vention, and especially obligations formalized in Article 2 of the con- 
temporaneous Convention on the High Seas, expressed by its preamble 
to  be declaratory of established principles of international law. 


66. Article 6 (delimitation) appears to the Court to be in a different 
position. I t  does directly relate to  continental shelf rights as such, rather 
than to  matters incidental to these; and since it was not, as were Articles 
1 t o  3, excluded from the faculty of reservation, it is a legitimate inference 
that it was considered to have a different and less fundamental status 
and not, like those Articles, to reflect pre-existing o r  emergent customary 
law. It was however contended on  behalf of Dentnark and the Nether- 
lands that the right of reservation given in respect of Article 6 was not 
intended to be an unfettered right, and that in particular it does iiot 
evtend tu effecting a total exclusion of the equidistance principle of 
delimitation,-for, so it was claiined. delimitation on the basis of thai 
principle is implicit in Articles 1 and 2 of the Convention, in respect of 
which no reservations are permitted. Hence the right of reservation under 
Article 6 could only be exercised in a manner consistent with the preserva- 
tion of a t  least the basic principle of equidistance. In  this coiinection it 
was pointed out that, of the no more than four reser+ations so  far 
entered in respect of Article 6, one at  least of which was somewhat far- 
reaching, none has purported to effect such a total exclusion or  denial. 


67. The Court finds this argument unconvincing for a nuniber of 
reasons. In the first place, Articles 1 and 2 of the Geneva Convention 
d o  not appear to have any direct connection with inter-Statedelimitation 
as such. Article 1 is concerned only with the outer, seaward, limit of 
the shelf generally, not with boundaries between the shelf areas of 
opposite or  adjacent States. Article 2 is equally not concerned uitli 
such boundaries. The suggestion seems to be that the notion of equidis- 
tance is implicit in the reference in paragraph 2 of Article 2 to the rights 
of the coastal State over its continental shclf being "exclusive". So far as 
actual language is concerned this interpretation is clearly incorrect. The 
true sense of the passage is that in whatever areas of the continental 
shelf a coastal State has rights, those rights are exclusive rights, not 
exercisable by any other State. But this says nothing as to what in fact 
are the precise areas in respect of which each coastal State possesses 
these exclusive rights. This question, which can arise only as regards the 
fringes of a coastal State's shelf area is, as explained at  the end of para- 
graph 20 above, exactly what falls t o  be settled through the process of 
delimitation, and this is the sphere of Article 6, not Article 2. 















cerned should, a t  al1 events potentially, be of a fundaiiientally noriii- 
creating character such as could be regarded as forniing tlie basis of a 
general rule of law. Considered in ubstracto the equidistance principle 
might be said to fulfil this rcquirement. Yet in the particulnr form in 
which it is embodied in Article 6 of the Geneva Convention, and having 
regard to  the relationship of that Article t o  other provisions of tlie 
Convention, this niust be open to some doubt. l n  the first place, Article 6 
is so  framed as to put second the obligation to make use of the equidis- 
tance method, causing it to come after a primary obligation to effect 
delimitation by agreement. Such a primary obligation coiistitutes an 
unusual preface to  what is clainied to  be a potential general rule of 
law. Without attempting to  enter into, still less pronounce upon any 
question of ,jus cogens, it is well understood that, in practice, rules of 
international law can, by agreement, be derogated frorn in particular 
cases, or  as between particular parties,-but this is not norinally the 
subject of any express provision, as it is in Article 6 of the Geneva Con- 
vention. Secondly the part played by the notion of special circunistances 
relative to  the principle of equidistance as embodied in Article 6, and 
the very considerable, still unresolved controversies as to the exact mean- 
ing and scope of this notion, must raise further doubts as tn the poten- 
tially norm-creating character of the rule. Finally, the faculty of making 
reservations to Article 6, while it might not of itself prevent thc equidis- 
tance principle being eventually received as general law, does ndd con- 
siderably to  the difficulty of regarding this result as having been brought 
about (or being potentially poysible) on the basis of the Convention: 
for so long as this faculty continues to exist, and is not the subject of 
any revision brought about in consequence of a request niade under 
Article 13 of the Conventioii-of which there is at  present no official 
indication-it is tlie Convention itself which would, for tlie reasoiis 
already indicated, seem to deny to  the provisions of Article 6 the same 
norm-creating character as, for instance, Articles 1 and 2 possess. 


73. With respect to  the other elements usually regarded as necessary 
before a conventional rule can be considered to  have become LI general 
rule of international law, it might be that, even without the passage of 
any considerable period of time, a very widespread and representative 
participation in the convention might suffice of itself, pro\ ided it included 
that of  States whose interests were specially affected. I n  the present case 
however, the Court notes that, even if allowance is made for the existence 
of a number of States to  whom participation in the Geneva Convention 
is not open, or  which, by reason for instance of being land-locked 
States, would have no interest in becoining parties to  it, tlie number of 
ratifications and accessions so far secured is, though respectable, hardly 
sufficient. That non-ratification may sometimes be due to factors other 
than active disapproval of the convention concerned cari hardly con- 
stitute a basis on which positive acceptance of its principles can bc 
implied: the reasons are speculntive, but the facts remain. 







ment, un caractère fondamentalement normatif et puisse ainsi constituer 
la base d'une règle générale de droit. On peut dire que le principe de 
l'équidistance, envisagé dans l'abstrait, satisfait à cette condition. Néan- 
moins, vu la forme particulière qu'il revêt à I'article 6 de la Convention 
et étant donné le rapport entre cet article et d'autres dispositions de la 
Convention, on ne peut manquer d'avoir des doutes. En premier lieu, 
I'article 6 est rédigé cle telle sorte qu'il fait passer l'obligation de recourir 
à la méthode de I'équidistance après l'obligation primordiale d'effectuer 
la délimitation par voie d'accord. Cette obligation primordiale précéde- 
rait de manière bien inusitée ce que I'on prétend être virtuellement une 
règle de droit général. Sans chercher à aborder la question du jus  cogem 
et encore moins à se prononcer sur elle, on doit admettre qu'en pratique 
i l  est possible de déroger par voie d'accord aux règles de droit inter- 
national dans des cas particuliers ou entre certaines parties, mais cela ne 
fait pas normalement l'objet d'une disposition expresse comme dans 
I'article 6 de la Convention de Genève. En second lieu, le rôle que joue 
la notion de circonstances spéciales par rapport au principe de l'équi- 
distance consacré à I'article 6 et les controverses très importantes, non 
encore résolues, auxquelles ont donné lieu la portée et le sens de cette 
notion ne peuvent que susciter d'autres doutes quant au caractère virtuelle- 
ment normatif de la règle. Enfin, si la faculté d'apporter des réserves à 
I'article 6 ne suffit peut-être pas à empécher le principe de I'équidistance 
de s'intégrer finalement au droit général, elle fait du moins qu'il est 
beaucoup plus difficile de soutenir que ce résultat a été ou pourrait être 
atteint sur la base di: la Convention: tant que cette faculté demeure et 
qu'elle n'est pas modifiée à la suite d'une demande de revision formulée 
en vertu de l'article 13 - demande qu'aucune indication officielle ne 
laisse présager pour l'instant -, il semble que ce soit la Convention 
elle-même qui. pour les raisons déjà énoncées, prive les dispositions de 
I'article 6 du caractère normatif q~i'ont par exemple les dispositions des 
articles 1 et 2. 


73. En ce qui concerne les autres éléments généralement tenus pour 
nécessaires afin qu'une règle conventionnelle soit considérée comme étant 
devenue une règle générale de droit international, il se peut que, sans 
même qu'une longue période se soit écoulée, une participation très large 
et représentative à la convention suffise, à condition toutefois qu'elle 
comprenne les Etats particulièrement intéressés. S'agissant de la présente 
affaire, la Cour constate que, même si I'on tient compte du fait que 
certains dec Etats ne peuvent participer à la Convention de Genève ou, 
faute de littoral par exemple, n'ont pas d'intérêt à y devenir parties, le 
nombre des ratifications et adhésions obtenues jusqu'ici est important 
mais n'est pas suffisant. On ne saurait s'appuyer sur le fait que la non- 
ratification puisse être due parfois à des facteurs autres qu'une désappro- 
bation active de la convention en cause pour en déduire l'acceptation 
positive de ces principes: les raisons sont conjecturales mais les faits 
demeurent. 







74. As regards the time element, the Court notes that it is over ten 
years since the Convention was signed, but that it is even now less than 
five since it came into force in June 1964, and that when the present 
proceedings were brought it was less than three years, while less than 
one had elapsed at  the time when the respective negotiations between 
the Federal Republic and the other two Parties for a complete delimita- 
tion broke down on the question of the application of the equidistance 
principle. Although the passage of only a short period of time is not 
necessarily, or of itself, a bar to the formation of a new rule of customary 
international law on the basis of what bras originally a purely conven- 
tional rule, an indispensable requirement would be that within the period 
in question, short though it might be, State practice, including that of 
States whose interests are specially affected, should have been bot11 
extensive and virtually uniform in the sense of the provision invoked;- 
and should moreover have occurred in such a way as to show a general 
recognition that a rule of law or legal obligation is involved. 


75. The Court must now consider whether State practice in the inatter 
of continental shelf delimitation has, subsequent to the Geneva Conven- 
tion, been of such a kind as to satisfy this requirement. Leaving aside 
cases which, for various reasons, the Court does not consider to be 
reliable guides as precedents, such as delimitations effected between the 
present Parties themselves, or not relating to international boundaries, 
some fifteen cases have been cited in the course of the present pro- 
ceedings, occurring mostly since the signature of the 1958 Geneva Con- 
vention, in which continental shelf boundaries have been delimited 
according to the equidistance principle-in the majority of the cases by 
agreement, in a few others unilaterally-or else the deliniitation was 
foreshadowed but has not yet been carried out. Amongst these fifteen 
are the four North Sea delimitations United KingdomJNorway-Denrnark- 
Netherlands, and NorwayJDenmark already mentioned in paragraph 4 
of this Judgment. But even if these various cases constituted inore than 
a very small proportion of those potentially calling for deliniitation in 
the world as a whole, the Court would not think it necessary to enuinerate 
or evaluate them separately, since tliere are, n priori, several grounds 
which deprive them of weight as precedents in the present context. 


76. To begin with, over half the States concerned, whether acting 
unilaterally or conjointly, were or shortly became parties to the Geneva 
Convention, and were therefore presumably, so far as they were con- 
cerned, acting actually or potentially in the application of the Con~entioii. 
From their action no inference could legitimately be drawn as to the 
existence of a rule of customary international law in favour of the 
equidistance principle. As regards those States, on the other Iiand, which 
were not, and have not become parties to the Convention, the basis of 







74. En ce qui concerne l'élément de temps, la Cour constate qu'il y a 
actuellement plus de dix ans que la Convention a été signée et moins de 
cinq ans qu'elle est entrée en vigueur (juin 1964); lorsque la présente 
affaire a été introduite, il y en avait moins de trois; enfin moins d'un 
an s'était écoulé lorsque les négociations bilatérales tendant à une déli- 
mitation complète entre la République fédérale et les deux autres Parties 
ont échoué sur la question de l'application du principe de l'équidistance. 
Bien que le fait qu'il ne se soit écoulé qu'un bref laps de temps ne cons- 
titue pas nécessairement en soi un empêchement à la formation d'une 
règle nouvelle de droit international coutumier à partir d'une règle 
purement conventiorinelle à l'origine, il demeure indispensable que dans 
ce laps de temps, aussi bref qu'il ait été, la pratique des Etats, y compris 
ceux qui sont particulièrement intéressés, ait été fréquente et pratique- 
ment uniforme dans le sens de la disposition invoquée et se soit mani- 
festée de manière à établir une reconnaissance générale du fait qu'une 
règle de droit ou une obligation juridique est en jeu. 


75. La Cour doit maintenant rechercher si, depuis la Convention de 
Genève, la pratique des Etats en matière de délimitation du plateau 
continental a été de nature à satisfaire à cette condition. Abstraction 
faite des cas que la Cour, pour divers motifs, ne considère pas comme des 
précédents sur lesquels on puisse se fonder, notamment les délimitations 
effectuées entre les Parties à la  rése ente affaire ou ne concernant r>as des 
limites internationales, on a cité au cours de la procédure une quinzaine 
de cas où des limites de dateau contnental ont été déterminées selon le 
principe de l'équidistance; la plupart sont postérieurs à la signature de la 
Convention de Genève de 1958; le plus souvent la délimitation a été 
opérée par voie d'accord, parfois elle l'a été unilatéralement, parfois 
aussi elle est prévue mais n'a pas encore été réalisée. Parmi ces quelque 
quinze exemples, on relève les quatre délimitations concernant la mer du 
Nord déjà mentionnées au paragraphe 4 du préîent arrêt: Royaume-Uni/ 
Norvège-Danemark-Pays-Bas et Norvège,'Danemark. Même s'ils repré- 
sentaient plus qu'une très faible proportion des cas possibles de délimi- 
tation dans le monde, la Cour n'estimerait pas nécessaire de les énumérer 
ou de les examiner séparément car plusieurs raisons leur enlèvent à priori 
la valeur de précédents en l'espèce. 


76. Tout d'abord plus de la moitié des Etats intéressés, qu'ils aient 
agi unilatéralement ou conjointement, étaient, ou sont bientôt devenus, 
parties à la Convention de Genève et il est donc permis de suppoîer que 
leur action s'inscrivait en fait ou virtuellement dans le cadre de I'appli- 
cation de la Convention. On ne saurait donc légitimement en déduire 
qu'il existe une règle de droit international coutumier consacrant le prin- 
cipe de l'équidistance. Pour les Etats qui n'étaient pas et ne sont pas 
devenus depuis lors parties à la Convention, les raisons de leur action ne 







their action can only be problematical and must remain entirely specula- 
tive. Clearly, they were not applying the Convention. But from that 
no  inference could justifiably be drawn that they believed themselves to  
be applying a mandatory rule of customary international law. There 
is not a shred of evidence that they did and, as has been seen (paragraphs 
22 and 23), there is no lack of other reasons for using the equidistance 
method, so that acting, or agreeing to act in a certain way, does not of 
itself demonstrate anything of a juridical nature. 


77. The essential point in this connection-and it seems necessary to 
stress it-is that even if these instances of action by non-parties to the 
Convention were much more nunierous than they in fact are, they would 
not, even in the aggregate, suffice in themselves to constitute the opinio 
juris;-for, in order to achieve this result, two conditions must be ful- 
filled. Not only must the acts concerned amount to a settled practice, 
but they must also be sucli, or be carried out in such a way, as t o  be 
evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of Iaw requiring it. The need for such a belief, Le., the 
existence of a subjective element, is implicit in the very notion of the 
opinio juris sive necessitatis. The States concerned must therefore feel 
that they are conforming to  what amounts to a legal obligation. The 
frequency, or even habitua1 cliaracter of the acts is not in itself enough. 
There are many international acts, e.g., in the field of ceremonial and 
protocol, whicli are performed almost invariably, but which are motivated 
only by considcrations of courtesy, convenience o r  tradition, and not 
by any sense of legal duty. 


78. In this respect the Court follows the view adopted by the Perma- 
nent Court of International Justice in the Lotus case, as  stated in the fol- 
lowing passage, the principle of which is, by analogy, applicable almost 
word for word, nzutatis mutandis, to  the present case (P.C.I.J., Series A ,  
No. 10, 1927, a t  p. 28): 


"Even if the rarity of the judicial decisions to  be found . . . were 
sufficient to  prove . . . the circunistance alleged . . ., it would merely 
show that States had often, in practice, abstained from instituting 
criminal proceedings, and not that they recognized themselves as  
being obliged to do  so; for only if such abstention were based on 
their being conscious of having a duty to  abstain would it be possible 
to  speak of an international custom. The alleged fact does not allow 
one to  infer that States have been conscious of having such a duty; 
on the other hand, . . . there are other circuinstances calculated to 
show that the contrary is true." 


Applying this dictum to  the present case, the position is simply that in 
certain cases-not a great nuinber-the States concerned agreed to draw 
or  did draw the boundaries concerned according to the principle of 
equidistance. There is no evidence that they so acted because they felt 
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peuvent être que problématiques et restent entièrement du domaine de 
la conjecture. Il  est clair que ces Etats n'appliquaient pas la Convention, 
mais il serait excessif d'en conclure qu'ils croyaient appliquer une règle 
de droit international coutumier à caractère obligatoire. Il n'existe pas le 
moindre indice en ce sens et, comme on l'a vu aux paragraphes 22 ët  23, 
il ne manquait pas d'autres raisons de recourir à la méthode de l'équi- 
distance, de sorte que le fait d'avoir agi ou de s'être engagé à agir d'une 
certaine façon ne prouve rien sur le plan juridique. 


77. L'élément essentiel à cet égard - i l  semble nécessaire de le sou- 
ligner - est que, mi3me si pareille attitude avait été beaucoup plus fré- 
quente de la part des; Etats non parties à la Convention, ces actes, même 
considérés globalement, ne suffiraient pas en eux-mêmes à constituer 
l'opinio juris car, pour parvenir à ce résultat, deux conditions doivent 
être remplies. Non seulement les actes considérés doivent représenter 
une pratique constante, mais en outre ils doivent témoigner, par Leur 
nature ou la manière dont ils sont accomplis, de la conviction que cette 
pratique est rendue obligatoire par I'existence d'une règle de droit. La 
nécessité de pareille conviction, c'est-à-dire l'existence d'un élément sub- 
jectif, est implicite dans la notion même d'opinio juris sive /i~cessitutis. 
Les Etats intéressés doivent donc avoir le sentiment de se conformer à 
ce qui équivaut à une obligation juridique. Ni la fréquence ni même le 
caractère habituel des actes ne suffisent. II existe nombre d'actes inter- 
nationaux, dans le domaine du protocole par exemple, qui sont accomplis 
presque invariablement mais sont motivés par de simples considérations 
de courtoisie, d'opportunité ou de tradition et non par le sentiment d'une 
obligation juridique. 


78. A cet égard la Cour fait sienne l'opinion de la Cour permanente de 
Justice internationale dans l'affaire du Lotus, telle qu'elle est énoncée dans 
le passage suivant, et dont le principe est applicable par analogie à la 
présente espèce presque mot pour mot mutalis nnltandis (C.P.J.I. série 
A no 10, 1927, p. 28:): 


n Même si la rareté des décisions judiciaires que I'on peut trouver.. . 
était une preuve suffisante du fait invoqué . . ., il en résulterait sim- 
plement que les Etats se sont abstenus, en fait, d'exercer des pour- 
suites pénales, et non qu'ils se reconnaissent obligés de ce faire; or, 
c'est seulement si l'abstention était motivée par la conscience d'un 
devoir de s'abstenir que I'on pourrait parler de coutume internatio- 
nale. Le fait allégué ne permet pas de conclure que les Etats aient été 
conscients de pareil devoir; par contre, . . . il y a d'autres circons- 
tances qui sont de nature à persuader du contraire. » 


Si I'on applique ce prononcé à la présente affaire, on doit simplement 
constater que dans certains cas peu nombreux des Etats sont convenus 
de tracer, ou ont tracé, les limites qui les concernent suivant le principe 
de l'équidistance. Rien ne prouve qu'ils aient agi ainsi parce qu'ils s'y 







legally compelled to draw them in this way by reason of a rule of custom- 
ary law obliging them to do so-especially considering that they might 
have been motivated by other obvious factors. 


79. Finally, it appears that in almost al1 of the cases cited, the delimi- 
tations concerned were median-line delimitations between opposite 
States, not lateral delimitations between adjacent States. For reasons 
which have already been given (paragraph 57) the Court regards the case 
of median-line delimitations between opposite States as different in 
various respects, and as being sufficiently distinct not to constitute a 
precedent for the delimitation of lateral boundaries. In only one situation 
discussed by the Parties does there appear to have been a geographical 
configuration which to some extent resembles the present one, in the 
sense that a number of States on the same coastline are grouped around 
a sharp curve or bend of it. No complete delimitation in this area has 
however yet been carried out. But the Court is not concerned to deny to 
this case, or any other of those cited, al1 evidential value in favour of the 
thesis of Denmark and the Netherlands. It simply considers that they 
are inconclusive, and insufficient to bear the weight sought to be put 
upon them as evidence of such a settled practice, manifested in such 
circumstances, as would justify the inference that delimitation according 
to the principle of equidistance amounts to a mandatory rule of customary 
international law,-more particularly where lateral delimitations are 
concerned. 


80. There are of course plenty of cases (and a considerable number 
were cited) of delimitations of waters, as opposed to seabed, being carried 
out on the basis of equidistance-mostly of interna1 waters (lakes, rivers, 
etc.), and mostly median-line cases. The nearest analogy is that of ad- 
jacent territorial waters, but as already explained (paragraph 59) the 
Court does not consider this case to be analogous to that of the con- 
tinental shelf. 


81. The Court accordingly concludes that if the Geneva Convention 
was not in its origins or inception declaratory of a mandatory rule of 
customary international law enjoining the use of the equidistance prin- 
ciple for the delimitation of continental shelf areas between adjacent 
States, neither has its subsequent effect been constitutive of such a rule; 
and that State practice up-to-date has equally been insuficient for the 
purpose. 


82. The immediately foregoing conclusion, coupled with that reached 
earlier (paragraph 56) to the effect that the equidistance principle could 
not be regarded as being a rule of law on any a priori basis of logical 







sentaient juridiquement tenus par une règle obligatoire de droit coutu- 
mier, surtout si l'on songe que d'autres facteurs ont pu motiver leur 
action. 


79. Enfin il semble que, dans presque tous les cas de délimitation 
invoqués, il s'est agi de tracer des lignes médianes entre Etats se faisant 
face et non des limites latérales entre Etats limitrophes. Pour les motifs 
déjà indiqués au paragraphe 57, la Cour considère que les délimitations 
effectuées selon des lignes médianes entre Etats se faisant face sont à 
divers égards différentes des délimitations latérales et qu'elles s'en 
distinguent suffisamment pour ne pas constituer un précédent pour la 
fixation de limites 1até:rales. Il semble qu'une seule des situations évoquées 
par les Parties se rapporte à une configuration géographique ressemblant 
dans une certaine mesure à celle de la présente espèce, en ce sens que 
plusieurs Etats sont groupés le long d'une côte fortement incurvée. Or, 
jusqu'à présent, il n'a pas été effectué de délimitation complète dans la 
région dont il s'agit. Ce n'est pas que la Cour refuse aux exemples cités 
toute valeur probante à l'appui de la thèse du Danemark et des Pays-Bas; 
elle estime simplement qu'ils ne sont pas décisifs et ne suffisent pas à 
établir, comme on le voudrait, une pratique constante manifestée dans 
des circonstances permettant de conclure que la délimitation suivant le 
principe de l'équidistance constitue une règle obligatoire de droit inter- 
national coutumier, en particulier en matière de délimitation latérale. 


80. Bien entendu, dans de nombreux cas dont beaucoup ont été men- 
tionnés, l'équidistance a été appliquée pour délimiter des eaux, par op- 
position à des fonds marins: il s'est agi surtout d'eaux intérieures (lacs, 
fleuves. etc.) et de délimitations suivant les lignes médianes. Le cas le 
plus voisin est celui des eaux territoriales adjacentes mais, ainsi qu'on 
l'a déjà vu au paragraphe 59, la Cour ne le considère pas comme analo- 
gue à celui d u  plateau continental. 


81. La Cour conclut donc que, si la Convention de Genève n'était ni 
dans ses origines ni dans ses prémices déclaratoire d'une règle obligatoire 
de droit international coutumier imposant l'emploi du principe de l'équi- 
distance pour la délimitation du plateau continental entre Etats limi- 
trophes, elle n'a pas non plus par ses effets ultérieurs abouti à la forma- 
tion d'une telle règle; et que la pratique des Etats jusqu'à ce jour a 
également été insuffisante à cet égard. 


82. La conclusion qui précède, jointe à celle qui a déjà été formulée au 
paragraphe 56 et suivant laquelle le principe de l'équidistance ne saurait 
être considéré comme constituant à priori une règle de droit découlant 







necessity deriving froin the fundamental theory of the continental shelf, 
leads to  the final conclusion on this part of the case that the use of the 
equidistance method is not obligatory for the delimitation of the areas 
concerned in the present proceedings. In these circumstances, it becomes 
unnecessary for the Court to determine whether or not the configuration 
of the German North Sea Coast constitutes a "special circumstance" for 
the purposes either of Article 6 of the Geneva Convention or of any rule 
of customary international law,-since once the use of the equidistance 
method of delimitation is deterinined not to  be obligatory in any event, 
it ceases to  be legally necessary to  prove the existence of special circum- 
stances in order to  justify not using that method. 


83. The legal situation therefore is that the Parties are under no obliga- 
tion to  apply either the 1958 Convention, which is not opposable to  the 
Federal Republic, o r  the equidistaiice method as a mandatory rule of 
customary law, which it is not. But as between States faced with an  issue 
concerning the lateral delimitation of adjacent continental shelves, there 
are still rules and principles of law to  be applied; and in the present case 
it is not the fact either that rules are lacking, or that the situation is one 
for the unfettered appreciation of the Parties. Equally, it is not the case 
that if the equidistance principle is not a rule of law, there has to  be as 
an  alternative some other single equivalent rule. 


84. As already indicated, the Court is riot called upon itself to delimit 
the areas of continental shelf appertaining respectively to  each Party, 
and in consequence is not bound to prescribe the methods to  be em- 
ployed for the purposeâ of such a delimitation. The Court has to  indicate 
to  the Parties the principles and rules of law in the light of which the 
methods for eventually effecting the delimitation will have to  be chosen. 
The Court will discharge this task in such a way as to provide the Parties 
with the requisite directions, without substitutiiig itself for them by means 
of a detailed indication of the methods to  be followed and the factors to  
be taken into account for the purposes of a delimitation the carrying out 
of which the Parties have expressly reserved to themselves. 


85. I t  emerges from the history of the development of the legal régime 
of the continental shelf, which has been reviewed earlier, that the essential 
reason why the equidistance method is not to be regarded as a rule of 
law is that, if it were to be compulsorily applied in al1 situations, this 
would not be consonant with certain basic legal notions which, as has 
been observed in paragraphs 48 and 55, have from the beginning reflected 
the opinio juris in the inatter of delimitation; those principles being that 
delimitation must be the object of agreement between the States con- 
cerned, and that such agreement must be arrived a t  in accordance with 
equitable principles. On a foundation of very general precepts of justice 
and good faith, actual rules of law are here involved which govern the 







logiquement de la conception fondamentale du plateau continental, 
amène à conclure sur cet aspect de l'affaire que l'emploi de la méthode 
de l'équidistance n'est pas obligatoire pour la délimitation des zones en 
cause. Dans ces conditions, la Cour n'a pas à déterminer si la configuration 
de la côte allemande de la mer du Nord constitue ou non une (( circons- 
tance spéciale )) aux fins de l'article 6 de la Convention de Genève ou de 
toute règle de droit international coutumier; en effet, dès lors qu'il est 
établi que la méthode de délimitation fondée sur l'équidistance n'est en 
aucune façon obligatoire, il cesse d'être juridiquement nécessaire de 
prouver l'existeilce cle circonstances spéciales pour en justifier la non- 
application. 


83. La situation juridique est donc que les Parties ne sont tenues d'ap- 
pliquer ni la Convention de 1958 qui n'est pas opposable à la République 
fédérale, ni la méthode de l'équidistance en tant que règle obligatoire de 
droit coutumier, ce qu'elle n'est pas. Mais entre Etats qui ont un pro- 
blème de délimitation latérale de plateaux continentaux limitrophes il 
demeure des règles et principes de droit à appliquer et il ne s'agit, en 
l'espèce, ni d'une absence de règles, ni d'une appréciation entièrement 
libre de la situation par les Parties. Il ne s'agit pas non plus, si le principe 
de l'équidistance n'est pas la règle de droit, d'avoir à titre subsidiaire une 
autre règle unique équivalente. 


84. Comnie il a éttS indiqué plus haut, la Cour n'a pas à faire elle-même 
une délimitation des zones de plateau continental relevant respectivement 
de chaque Partie et elle n'est par conséquent pas tenue de prescrire les 
méthodes à utiliser pour procéder à cette délimitation. La Cour doit 
indiquer aux Parties les principes et règles de droit en fonction desquels 
devra se faire le choix des méthodes pour effectuer finalement la délimi- 
tation. La Cour s'acquittera de cette tâche de manière à fournir aux 
Parties les direction:$ nécessaires, sans se substituer à elles par une in- 
dication détaillée des méthodes à suivre et des éléments à prendre en 
considération aux firis d'une délimitation que les Parties se sont formelle- 
ment réservé de faire elles-mêmes. 


85. 11 ressort de l'histoire du développement du régime juridique du 
plateau continental, qui a été rappelée ci-dessus, que la raison essentielle 
pour laquelle la méthode de l'équidistance ne peut être tenue pour une 
règle de droit est que, si elle devait être appliquée obligatoirement en 
toutes situations, cette méthode ne coirespondrait pas à certaines notions 
juridiques de base qui, comme on l'a constaté aux paragraphes 48 et 55, 
reflètent depuis l'origine l'opinio juris en matière de délimitation; ces 
principes sont que la délimitation doit être l'objet d'un accord entre les 
Etats intéressés et que cet accord doit se réaliser selon des principes 
équitables. Il s'agit là, sur la base de préceptes très généraux de justice et 
de bonne foi, de véritables règles de droit en matière de délimitation des 







delimitation of adjacent continent shelves-that is to say, rules binding "\, upon States for al1 de1imitations;-i .short, it is not a question of apply- 
ing equity simply as a matter of abstract justice, but of applying a rule 
of law which itself requires the appllcation of equitable principles, in 
accordance with the ideas which have always underlain the development 
of the legal régime of the continental shelf in this field, namely: 


( a )  the parties are under an obligation to enter into negotiations with a 
view to arriving at an agreement, and not merely to go through a 
forma1 process of negotiation as a sort of prior condition for the 
automatic application of a certain method of delimitation in the 
absence of agreement; they are under an obligation so to conduct 
themselves that the negotiations are meaningful, which will not be 
the case when either of them insists upon its own position without 
contemplating any modification of it; 


(6) the parties are under an obligation to act in such a way that, in the 
particular case, and taking al1 the circumstances into account, 
equitable principles are applied,-for this purpose the equidistance 
method can be used, biit other methods exist and may be employed, 
alone or in combination, according to the areas involved; 


( c )  for the reasons given in paragraphs 43 and 44, the continental shelf 
of any State must be the natural prolongation of its land territory 
and must not encroach upon what is the natural prolongation of the 
territory of another State. 


86. It  is now necessary to examine these rules more closely, as also 
certain problems relative to their application. So far as the first rule is 
concerned, the Court would recall not only that the obligation to nego- 
tiate which the Parties assumed by Article 1, paragraph 2, of the Special 
Agreements arises out of the Truman Proclamation, wliich, for the 
reasons given in paragraph 47, inust be considered as having propounded 
the rules of Iriw in this field, but also that this obligation merely constitutes 
a special application of a principle which underlies al1 international 
relations, and which is moreover recognized in Article 33 of the Charter 
of the United Nations as one of the methods for the peaceful settlement 
of international disputes. There is no need to insist upon the fundamental 
character of this method of settlement, except to point out that it is 
emphasized by the observable fact that judicial or arbitral settlement is 
not universally accepted. 


87. As the Permanent Court of International Justice said in its Order 
of 19 August 1929 in the case of the Free Zones of Upper Savoy and the 
District of Gex, the judicial settlement of international disputes "is 
simply an alternative to  the direct and friendly settlement of such dis- 
putes between the parties" (P.C.I.J., Series A, No. 22, at p. 13). Defining 
the content of the obligation to negotiate, the Permanent Court, in its 







plateaux continentaux lin~itrophes, c'est-à-dire, de règles obligatoires 
pour les Etats pour toute délimitation; en d'autres termes, il ne s'agit 
pas d'appliquer l'équité simplement comme une représentation de la 
justice abstraite, mais d'appliquer une règle de droit prescrivant le 
recours à des principes équitables conformément aux idées qui ont tou- 
jours inspiré le développement du régime juridique du plateau continental 
en la matière, à savoir: 


a) les parties sont tenues d'engager une négociation en vue de réaliser 
un accord et non pas simplement de procéder à une négociation 
formelle comme une sorte de condition préalable à l'application 
automatique d'une certaine méthode de délimitation faute d'accord; 
les parties ont l'obligation de se comporter de telle manière que la 
négociation ait un sens, ce qui n'est pas le cas lorsque l'une d'elles 
insiste sur sa propre position sans envisager aucune modification; 


h)  les parties sont tenues d'agir de telle sorte que, dans le cas d'espèce 
et compte tenu de toutes les circonstances, des principes équitables 
soient appliqués; à cet effet la méthode de l'équidistance peut être 
appliquée; d'autres aussi existent et peuvent être utilisées exclusive- 
ment ou conjointement selon les secteurs envisagés; 


c) pour les raisons exposées aux paragraphes 43 et 44, le plateau con- 
tinental de tout Etat doit 2tre le prolongement naturel de son terri- 
toire et ne doit pas empiéter sur ce qui est le prolongement naturel du 
territoire d'un autre Etat. 


86. 11 convient maintenant d'examiner ces règles de plus près, ainsi 
que certains problén~es relatifs à leur application. En ce qui coiicerne la 
première règle, la Cour rappelle que l'obligation de négocier assumée par 
les Parties dans l'article 1, paragraphe 2, des compromis, non seulement 
découle de la proclamation Truman qui, pour les motifs énoncés au 
paragraphe 47, doit etre considérée comme ayant posé les règles de droit 
en la matiPre, mais encore ne constitue qu'une application particulière 
d'un principe, qui est à la base de toutes relations internationales et qui 
est d'ailleurs reconnu dans l'article 33 de la Charte des Nations Unies 
comme l'une des méthodes de règlement pacifique des différends inter- 
nationaux; i l  est inutile d'insister sur le caractère fondamental de cette 
forme de règlement sinon pour remarquer qu'il est renforcé par la 
constatation que le règlement judiciaire ou arbitral n'est pas générale- 
ment accepté. 


87. Comme l'a dit la Cour permanente de Justice internationale dans 
son ordonnance du 19 août 1929 en l'affaire des Zories franclzes de la 
Haute-Suvoie et du Pays de Gex, le règlement judiciaire des conflits 
internationaux «n'est qu'un succédané au règlement direct et amiable 
de ces conflits entre les parties » (C.P.J.I. série A no 22, p. 13). Définissant 
dans son avis consultatif sur le Trafic ferroviaire entre la Lithuanie et la 







48 CONTINENTAL SHELF (JUDGMENT) 


Advisory Opinion in the case of Railicay Trafic between Litll~raniu at7d 
Poland, said that the obligation was "not only to enter into negotiations 
but also to pursue them as far as possible with a view to coiicluding 
agreements", even if an obligation to negotiate did not imply an obliga- 
tion to  reach agreement (P.C.I.J., Series AjB, No. 42, 1931, at  p. 116). 
In the present case, it needs to be observed that whatever the details of 
the negotiations carried on in 1965 and 1966, they failed of their purpose 
because the Kingdoms of Denmark and the Netherlands, convinced 
that the equidistance principle alone was applicable, in consequence of a 
rule binding upon the Federal Republic, saw no reason to depart from 
that rule; and equally, given the geographical considerations stated in 
the last sentence of paragraph 7 above, the Federal Republic could not 
accept the situation resulting from the application of that rule. So far 
therefore the negotiations have not satisfied the conditions indicated in 
paragraph 85 (a ) ,  but fresh negotiations are to take place on the basis 
of the present Judgment. 


88. TheCourt comes next to the rule of equity. The legal basis of that 
rule in the particular case of the delimitation of the continental shelf as 
between adjoining States has already been stated. It  must however be 
noted that the rule rests also on a broader basis. Whatever the legal 
reasoning of a court of justice, its decisions must by definition be just, 
and therefore in that sense equitable. Nevertheless, when mention is 
made of a court dispensing justice or declaring the law, what is meant is 
that the decision finds its objective justification in considerations lying 
not outside but within the rules, and in this field it is precisely a rule of 
law that calls for the application of equitable principles. There is con- 
sequently no question in this case of any decision ex aequo et bono, such 
as would only be possible under the conditions prescribed by Article 38, 
paragraph 2, of the Court's Statute. Nor would this be the first time that 
the Court has adopted such an attitude, as is shown by the following 
passage from the Advisory Opinion given in the case of Judgmetzts of the 
Admitzistratii7e Tribunul o f  the I.L.O. upon Cornplaints Made against 
Unesco (I.C. J. Reports 1956, at p. 100) : 


"In view of this the Court need not examine the allegation that 
the validity of the judgments of the Tribunal is vitiated by excess of 
jurisdiction on the ground that it awarded compensation ex aequo 
et bono. Tt will confine itself to stating that, in the reasons given by 
the Tribunal in support of its decision on the merits, the Tribunal 
said: 'That redress will be ensured ex aequo et bon0 by the granting 
to the complainant of the sum set forth below.' It does not appear 
from the context of the judgment that the Tribunal thereby intended 
to  depart from principles of law. The apparent intention was to Say 







Pologtze la teneur de l'obligation de négocier, la Cour permanente a dit 
que cette obligation (c n'est pas seulement d'entamer des négociations, 
n-iais encore de les poursuivre autant que possible, en vue d'arriver à 
des accords 11, même si l'engagement de négocier n'impliquait pas celui 
de s'entendre (C.Y.J.I. série A!B no 42, 1931, p. 116). Dans la présente 
affaire on doit noter que, quels qu'en aient été les détails, les négociations 
menées en 1965 et 1966 n'ont pas atteint leur but parce que les Royaumes 
du Danemark et des Pays-Bas, convaincus que le principe de l'équidis- 
tance était seul applicable et cela par l'effet d'une règle obligatoire pour 
la République fédérale, ne voyaient aucun motif de s'écarter de cette 
règle, de même que, vu les considérations d'ordre géographique dont il 
est fait état au paragraphe 7 ci-dessus in jîne, la République fédérale ne 
pouvait accepter la situation résultant de l'application de cette règle; 
les négociations menées jusqu'à présent n'ont donc pas satisfait aux 
conditions énoncées au paragraphe 85 a), mais de nouvelles négociations 
doivent se tenir sur la base du présent arrêt. 


88. La Cour en vient maintenant à la règle de l'équité. Le fondement 
juridique de cette règle dans le cas particulier de la délimitation du plateau 
continental entre Etats limitrophes a déjà été précisé. Il faut noter cepen- 
dant que cette règle repose aussi sur unc base plus large. Quel que soit 
le raisonnement juridique du juge, ses décisions doivent par définition 
être justes, donc en ce sens équitables. Néanmoins, lorsqu'on parle du 
juge qui rend la justice ou qui dit le droit, il s'agit de justification ob- 
jective de ses décisioris non pas au-delà des textes mais selon les textes et 
dans ce domaine c'est précisément une règle de droit qui appelle l'applica- 
tion de principes équitables. Il n'est par conséquent pas question en 
l'espèce d'une décision ex  aequo et bot~o, ce qui ne serait possible que 
dans les conditions prescrites à l'article 38, paragraphe 2, du Statut de la 
Cour. Ce ne serait d'ailleurs pas la première fois que la Cour adopterait 
une telle position, airisi que cela ressort de son avis consultatif en l'affaire 
des Jugenzents du tribunal administratif de ['O.I.T. sur requête contre 
/'Unesco (C. I. J. Recueil 1956, p. 100) : 


(1 Dans ces conditions, la Cour n'a pas à examiner la prétention 
selon laquelle la validité des jugements du tribunal serait viciée par 
un dépassement de compétence du fait qu'il a été accordé des indem- 
nités e.r aequo PI  bono. Elle se bornera à dire que si le tribunal, dans 
les motifs de sa décision sur le fond, a dit ((que la réparation sera 
assurée ex aequo et bon0 par l'allocation au requérant du montant 
ci-après », le contexte ne fait nullement apparaître que le tribunal ait 
entendu par là se départir des principes du droit. Il a voulu seulement 
énoncer que, le calcul du montant de l'indemnité ne pouvant pas 







that, as the precise determination of the actual amount to be awarded 
could not be based on any specific rule of law, the Tribunal fixed 
what the Court, in other circumstances, has described as the true 
measure of compensation and the reasonable figure of such corn- 
pensation (Corfu Channel case, Judgment of December 15th, 1949, 
Z.C.J. Reports 1949, p. 249)." 


89. It must next be observed that, in certain geographical circuin- 
stances which are quite frequently met with, the equidistance method, 
despite its known advantages, leads unquestionably to inequity, in the 
following sense : 


( a )  The slightest irregularity in a coastline is automatically magnified by 
the equidistance line as regards the consequences for the delimita- 
tion of the continental shelf. Thus it has been seen in the case of 
concave or convex coastlines that if the equidistance method is 
employed, then the greater the irregularity and the further from the 
coastline the area to be delimited, the more unreasonctble are the 
results produced. So great an exaggeration of the consequences of 
a natural geographical feature must be remedied or compensated 
for as far as possible, being of itself creative of inequity. 


(b) In the case of the North Sea in particular, where there is no outer 
boundary to the continental shelf, it happens that the claims of 
several States converge, meet and intercross in localities where, 
despite their distance from the coast, the bed of the sea still uii- 
questionably consists of continental shelf. A study of these con- 
vergences, as revealed by the maps, shows how inequitable would 
be the apparent simplification brought about by a delirnitation 
which, ignoring such geographical circumstances, was based solely 
on the equidistance method. 


90. If for the above reasons equity excludes the use of the eqiiidistance 
method in the present instance, as the sole method of delimitation, the 
question arises whether there is any necessity to employ only one method 
for the purposes of a given delimitation. There is no logical basis for this, 
and no objection need be felt to the idea of effecting a delimitation of 
adjoining continental shelf areas by the concurrent use of various 
methods. The Court has already stated why it considers that the inter- 
national law of continental shelf delimitation does not involve any im- 
perative rule and permits resort to various principles or metliods, as may 
be appropriate, or a combination of them, provided that, by the applicn- 
tion of equitable principles, a reasonable result is arrived at. 


91. Equity does not necessarily imply equality. There can never be 
any question of completely refashioning nature, and equity does not 
require that a State without access to the sea should be allotted an area 
of continental shelf, any more than tliere could be a question of rendering 
the situation of a State with an extensive coastline similar to that of a 
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être déduit de règles de droit posées à cet effet, il entendait fixer ce 
que la Cour a, en d'autres circonstances, appelé la juste mesure de 
la réparation, le chiffre raisonnable de celle-ci (affaire du Dktroit de 
Corfou, arrêt du 15 décembre 1949, C.I.J. Recueil 1949, p. 249). )) 


89. 11 faut ensuite constater que, malgré ses avantages reconnus, la 
méthode de l'équidistance aboutit dans certaines conditions géographiques 
assez fréquentes à créer une incontestable inéquité: 


a) La moindre déformation d'une côte est automatiquement amplifiée par 
la ligne d'équidistance dans ses conséquences pour la délimitation du 
plateau continental. C'est ainsi qu'on a vu dans le cas des côtes con- 
caves ou convexes que, si l'on applique la méthode de l'équidistance, 
on aboutit à des résultats d'autant plus déraisonnables que la défor- 
mation est considérable et que la zone à délimiter est éloignée de la 
côte. Une exagération d'une telle importance des conséquences d'un 
accident géographique naturel doit être réparée ou compensée dans 
la mesure du possible parce qu'elle est en soi créatrice d'inéquité. 


h)  Particulièrement dans le cas de la mer du Nord où le plateau wn-  
tinental ne rencontre aucune limite extérieure, il se trouve que les 
prétentions de plusieurs Etats convergent, se rencontrent et s'entre- 
croisent en des endroits où, en dépit de la distance des côtes, le lit de 
la mer consiste encore en un plateau continental. La constatation de 
ces convergences, manifestes sur la carte, révèle combien inéquitable 
serait la simplification apparente d'une délimitation qui ne serait 
fondée que sur la méthode de l'équidistance en ignorant cette cir- 
constance géographique. 


90. Si, pour les raisons indiquées ci-dessus, l'équité interdit l'emploi 
de l'équidistance dans le cas présent comme l'unique méthode de délimita- 
tion, la question se pose de savoir s'il existe une nécessité quelconque de 
n'employer pour une délimitation déterminée qu'une seule méthode. 
Il n'y a aucune base logique à cela et l'on ne voit aucune objection à 
l'idée qu'une délimitation de zones limitrophes du plateau continental 
puisse être faite par l'emploi concurrent de diverses méthodes. La Cour a 
déjà dit pourquoi elle: coiisidère que le droit international en matière 
de délimitation du plateau continental ne comporte pas de règle 
impérative et autorise le recours à divers principes ou méthodes, selon le 
cas, ainsi qu'à leur combinaison, pourvu qu'on aboutisse par application 
de principes équitables à un résultat raisonnable. 


91. L'équité n'implique pas nécessairement l'égalité. Il n'est jamais 
question de refaire la nature entièrement et l'équité ne commande pas 
qu'un Etat sans accès à la mer se voie attribuer une zone de plateau con- 
tinental, pas plus qu'il ne s'agit d'égaliser la situation d'un Etat dont les 
côtes sont étendues et celle d'un Etat dont les côtes sont réduites. L'égalité 







State with a restricted coastline. Equality is to be reckoned within the 
same plane, and it is not such natural inequalities as these that equity 
could remedy. But in the present case there are three States whose North 
Sea coastlines are in fact comparable in length and which, therefore, 
have been given broadly equal treatment by nature except that the con- 
figuration of one of the coastlines would, if the equidistance method is 
used, deny to one of these States treatment equal or  comparable to that 
given the other two. Here indeed is a case where, in a theoretical situation 
of equality within the same order, an  inequity is created. What is un- 
acceptable in this instance is that a State should enjoy continental shelf 
rights considerably different from those of its neiglibours merely because 
in the one case the coastline is roughly convex in form and in the other 
it is markedly concave, although those coastlines are comparable in 
length. I t  is therefore not a question of totally refashioning geography 
whatever the facts of the situation but, given a geographical situation of 
quasi-equality as between a number of States, of abating the effects of 
an  incidental special feature from which an unjustifiable difference of 
treatment could result. 


92. I t  has however been maintained that no one method of delimita- 
tion can prevent such results and that al1 can lead to relative injustices. 
This argument has in effect already been dealt with. It can only strengthen 
the view that it is necessary to  seek not one method of delimitation but 
one goal. I t  is in this spirit that the Court must examine the question of 
how the continental shelf can be delimited when it is in fact the case that 
the equidistance principle does not provide an  equitable solution. As the 
operation of delimiting is a matter of determining areas appertaining to 
different jurisdictions, it is a truism to say that the determination must be 
equitable; rather is the problem above al1 one of defining the means where- 
by the delimitation can be carried out in such a way as to be recognized 
as equitable. Although the Parties have made it known that they intend 
to  reserve for themselves the application of the principles and rules laid 
down by the Court, it would, even so, be insufficient simply to rely on the 
rule of equity without giving some degree of indication as to the possible 
ways in which it might be applied in the present case, it being understood 
that the Parties will be free to agree upon one method rather than an- 
other, o r  different methods if they so prefer. 


93. In  fact, there is no legal limit to the considerations which States 
may take account of for the purpose of making sure that they apply 
equitable procedures, and more often than not it is the balancing-up of 
al1 such considerations that will produce this result rather than reliance 
on one to the exclusion of al1 others. The problem of the relative weight 
to  be accorded to  different considerations naturally varies with the circum- 
stances of the case. 


94. In balancing the factors in question it would appear that various 
aspects must be taken into account. Some are related to  the geological. 
others to  the geographical aspect of the situation, others again t o  the 







se mesure dans un même plan et ce n'est pas à de telles inégalités na- 
turelles que l'équité pourrait porter remède. Mais en l'espèce il s'agit de 
trois Etats dont les côtes sur la mer du Nord sont justement d'une longueur 
comparable et qui par conséquent ont été traités à peu près également 
par la nature, sauf que l'une de ces côtes par sa configuration priverait 
l'un des Etats d'un traitement égal ou comparable à celui que recevraient 
les deux autres si l'on utilisait la méthode de I'équidistance. C'est bien 
un cas où, dans une situation théorique d'égalité dans le même plan, une 
inéquité est créée. Ce qui est inacceptable en l'espèce est qu'un Etat ait 
des droits considérablement différents de ses voisins sur le plateau coii- 
tinental du seul fait que l'un a une côte de configuration plutôt convexe 
et I'autre une côte de configuration fortement concave, même si la 
longueur de ces côtes est comparable. 11 ne s'agit donc pas de refaire tota- 
lement la géographie dans n'importe quelle situation de fait mais, en 
présence d'une situation géographique de quasi-égalité entre plusieurs 
Etats, de remédier à. une particularité non essentielle d'où pourrait 
résulter une injustifiable différence de traitement. 


92. Il a ét6 soutenu qu'aucune méthode de délimitation ne peut em- 
pêcher de tels résultats et que toutes peuvent éventuellement aboutir à 
une relative injustice. Une réponse a déjk été donnée à cet argument. 11 
renforce d'ailleurs l'opinion selon laquelle on doit rechercher non pas 
une méthode unique de délimitation mais un but unique. C'est dans 
cet esprit que la Cour doit rechercher comment une délimitation de 
plateau continental peut être assurée lorsque le principe de I'équidistance 
ne donne précisément pas une solution équitable. Délimiter étant une 
opération de détermination de zones relevant respectivement de coin- 
pétences différentes, c'est une vérité première de dire que cette détermina- 
tion doit être équitable; le problème est surtout de définir les moyens par 
lesquels la délimitation peut être fixée de manière à être reconnue comme 
équitable. Bien que les Parties aient manifeîté leur intention de se réserver 
l'application des principes et règles établis par la Cour, il serait cepen- 
dant insufisant de s'en tenir à la règle de l'équité sans en préciser quelque 
peu les possibilités d'application en l'espèce, étant entendu que les Parties 
pourront choisir l'une plutôt que l'autre de ces méthodes 011 qu'elles pour- 
ront en préférer de différentes. 


93. En réalité i l  n'y a pas de limites juridiques aux considérations que 
les Etats peuvent examiner afin de s'assurer qu'ils vont appliquer des 
procédés équitables et c'est le plus souvent la balance entre toutes ces 
considéiations qui créera l'équitable plutôt que l'adoption d'une seule 
considération en excluant toutes les autres. De tels problèmes d'équilibre 
entre diverses considérations varient naturellement selon les ci~constances 
de l'espèce. 


94. Dans la balance des éléments en cause divers facteurs semblent 
devoii être pris en considération. Les uns tiennent à l'aspect géologique, 
d'autres à l'aspect géographique de la situation, d'autres enfin à l'idée 







idea of the unity of any deposits. These criteria, thougli not entirely 
prccisc, can provide adequate bases for decision adapted to  the factual 
situation. 


95. The institution of the continental shelf has ariscn out of the recog- 
nition of a physical fact; and the link between this fact and the law, with- 
out which that institution would never have existed, remains an  im- 
portant element for the application of its legal régime. The continental 
shelf is, by definition, an area physically extending the territory of niost 
coastal States into a species of platforni whicli has attracted the attention 
first of geographers and hydrographers and then of jurists. The iinpor- 
tance of the geological aspect is empliasired by the care which, at  the 
beginning of its investigation, the International Law Con-iniission took 
to  acquire exact information as to its characteristics, as can be seen in 
pnrticular from the definitions to be found on page 131 of Volume 1 
of the k'c~trrhook of' tlre /~~tenrcctionnl Lnbc. Comtnissio~z for 1956. The ap- 
purtenance of the shelf to the countries in front of whose coastlines it 
lies. is thereforc LI fact, and it can be useful to consider the geology of 
tliat shelf in order to find out whether the direction taken by certain 
configurational features should influence delimitation because, in certain 
localities, they point-up the whole notion of the appurtenance of the 
continental shelf to the State whose tcrritory it does iii fact prolong. 


96. The doctrine of the continental slielf is a rccent instance of en- 
croachinent on maritime cxpanses whicli, during the greater part of 
iiistory, appertained to no-one. Thc contiguouj zone and the continental 
shelf are in tliis respect coriczpts of the same kind. In both instances the 
principle is applied that the land dominates the sen; it is consequently 
necessary to examine closely the gcographicnl configuration of the coast- 
lines of the countries whose continental shelves are to be delimited. This 
is one of the rensons why the Court does not consider that markedlq 
pronounced configurations can bz ignoreci; for, since the land is the legal 
source of the power which a State inay cvcrcise over territorial extensions 
to seaward, it must first bc clearly established what features d o  in fact 
constitute sucli extensions. Abovc al1 is this the case when what is in- 
volved is no  longer areas of sca, such as the contiguous zone, but stretches 
of submerged land; for the legal régime of the continental shelf is that 
of a sail and a subsoil, two words evocativc of the land and not of the sea. 


97. Anothcr factor to be taken into consideration in the delimitation 
of areas of continental slielf as between abiricent States is the unity of 
any deposits. Tlic natural resourccs of the siibsoil of the sea in those parts 
which consist of continental shelf are the very object of the legal régime 
established subsequent to  the Truman Proclamation. Yet it frequently 
occurs that the saine deposit lies on both sides of the line dividing a con- 
tinental shelf between two States, and since it is possible to exploit such 
a deposit from either side, a problem iminediately arises on account of 
the risk of prejudicial or  wasteful exploitation by one or other of the 
States concerned. T o  look no farther than the North Sea, the practice 







d'unité de gisement. Ces critères, a défaut de précision rigoureuse, four- 
nissent des bases de décision adaptées aux situations de fait. 


95. L'institution du plateau continental est née de la constatation d'un 
fait naturel et le lien entre ce fait et le droit, sans lequel elle n'eût jamais 
existé, demeure un élément important dans l'application du régime juri- 
dique de l'institution. Le plateau continental est par définition une zone 
prolongeant physiquement le territoire de la plupart des Etats maritimes 
par cette espèce de socle qui a appelé en preniie~ lieu l'attention des 
géographes et hydrographes, puis celle des juristes. L'importance de 
l'aspect géologique est marquée par le soin qu'a pris au debut de ses 
études la Commission du droit international pour se documenter exac- 
tement sur ses caractéristiques, ainsi que cela ressort notamment 
des définitions contenues dans l'Annuaire de la Commission du droit 
inrcrnario~îal, 1956, volume 1, page 141. L'appartenance géologique du 
plateau coritinental aux pays riverains devant leurs cotes est donc un 
fait et l'examen de la géologie de ce plateau peut être utile afin de savoir 
si quelques orientations ou mouvements influencent la délimitation en 
précisant en certains points la notion même d'appartenance du plateau 
continental à 1'Etat dont il prolonge en fait le territoire. 


96. La doctrine du plateau continental est I'un des cas récents d'em- 
piétement sur des espaces maritimes qui, pendant la plus grande partie 
de l'histoire, ne relevaient de personne. Zone contiguë et plateau con- 
tinental sont a cet égard du même ordre. Dans les deux hypothèses on 
applique le principe que la terre domine la mer; il est donc nécessaire 
de regarder de près la configuration géographique des côfes des pays 
dont on doit délimiter le plateau continental. C'est l'une des raisons pour 
lesquelles la Cour ne pense pas qu'on puisse négliger les configurations 
nettement excentriques, car puisque la terre est la source juridique du 
pouvoii qu'un Etat peut exercer dans les prolongements maritimes, encore 
faiit-il bien établir en quoi consistent en fait ces prolongemeiits. Et cela 
surtout lorsqu'il ne s'agit plus de zones aquatiques comme la zone 
contiguë mais d'espaces terrestres submergés, car le régime jilridique du 
plateau continental est celui d'un sol et d'un sous-sol, deux mots qui 
évoquent la terre et non pas la mer. 


97. Un autre élénient à prendre en considération dans la délimitation 
des zones de plateau continental entre Etats limitrophes est l'unité de 
gisement. Les ressources naturelles du sous-sol de la mer dans la partie 
qui constitue le plateau continental sont l'objet même du régime juri- 
dique institué A la suite de la proclamation Truman. Or il est fréquent 
qu'un gisenlent s'étende des deux côtés de la limite du plateau continental 
entre deux Etats et, l'exploitation de ce gisement étant possible de chaque 
côté, un problkme naît immédiatement en raison du danger d'une exploi- 
tation préjudiciable ou exagérée par I'un ou l'autre des Etats intéressés. 
Sans aller plus loin que la mer du Nord, la pratique des Etats montre 







of States shows how this problem has been dealt with, and al1 that is 
needed is to refer to the undertakings entered into by the coastal States 
of that sea with a view to ensuring the most efficient exploitation or  the 
apportionment of the products extracted-(see in particular the agree- 
ment of 10 March 1965 between the United Kingdom and Norway, 
Article 4; the agreement of 6 October 1965 between the Netherlands and 
the United Kingdom relating to "the exploitation of single geological 
structures extending across the dividing line on the continental shelf 
under the North Sea"; and the agreement of 14 May 1962 between the 
Federal Republic and the Netherlands concerning a joint plan for ex- 
ploiting the natural resources underlying the area of the Ems Estuary 
where the frontier between the two States has not been finally delimited.) 
The Court does not consider that unity of deposit constitutes anything 
more than a factual element which it is reasonable to take into considera- 
tion in the course of the negotiations for a delimitation. The Parties are 
fully aware of the existence of the problem as also of the possible ways of 
sol vin^ it. " 


98. A final factor to  be taken account of is the element of a reason- 
able degree of proportionality which a delimitation effected according 
to equitable principles ought to bring about between the extent of the 
continental shelf appertaining to the States concerned and the lengths 
of their respective coastlines,-these being measured according to their 
general direction in order to  establish the necessary balance between 
States with straight, and those \vith markedly concave or  convex coasts, 
or  to reduce very irregular coastlines to their truer proportions. The 
choice and application of the appropriate technical methods would be 
a matter for the parties. One method discussed in the course of the pro- 
ceedings, under the name of the principle of the coastal front, consists 
in drawing a straight baseline between the extreme points at  either end 
of the Coast concerned, or  in soine cases a series of such lines. Where the 
parties mis11 to  employ in particular the equidistance method of delimita- 
tion. the establishment of one or  more baselines of this kind can ~ l a v  . , 
a us'eful part in eliminating or  diminishing the distortions that might 
result from the use of that method. 


99. In a sea with the particular configuration of the North Sea, and 
in view of the particular geographical situation of the Parties' coastlines 
upon that sea, the methods chosen by them for the purpose of fixing the 
delimitation of their respective areas may happen in certain localities to  
lead to  a n  overlapping of the areas appertaining to them. The Court 
considcrs that such a situation must be accepted as a given fact and 
resolved either by an agrecd, or  failing that by an equal division of the 
overlapping areas, or  by agreements for joint exploitation, the latter 
solution appearing particularly appropriate when it is a question of 
preserving the unity of a deposit. 







comment ce probleme a été traité et il suffira de relever les engagements 
pris par des Etats riverains de la mer du Nord pou1 assurer l'exploitation 
la plus efficace ou la répartition des produits extraits (cf. notamment 
I'accord du 10 mars 1965 entre le Royaume-Uni et la Norvège, aiticle 4, 
l'accord du 6 octobre 1965 entre le Royaume-Uni et les Pays-Bas sur 
cl l'exploitation de structures géologiques s'étendant de part et d 'aut~e de 
la ligne de Gparation du plateau continental situé sous la mer du Nord », 
et l'accord du 14 mai 1962 entre la République fédérale et les Pays-Bas sur 
un plan d'exploitation commune des richesses du sous-sol dans la zone de 
l'estuaire de l'Ems où la frontière entre les deux Etats n'a pas été délimitée 
de façon définitive). La Cour ne corîsidère pas que l'unité de gisement 
constitue plus qu'un élément de fait qu'il est raisonnable de prendre en 
considéiation au cours d'une négociation sur une délimitation. Les 
Parties sont pleinement informées de l'existence du probleme coinme des 
possibilités de solution. 


98. Un dernier élément a prendre en considération est le rapport 
raisonnable qu'une clélimitation effectuée selon des principes équitables 
devrait faire apparaître entre l'étendue du plateau continental relevant 
des Etats intéressés et la longueur de leurs côtes; on mesurerait ces côtes 
d'après leur direction générale afin d'établir l'équilibre nécessaire entre 
les Etats ayant des côtes droites et les Etats ayant des côtes fortement 
concaves ou convexes ou afin de ramener des côtes très irrégulières 2 des 
proportions plus exactes. Le choix et l'application des méthodes tech- 
niques appropriées appartiendraient aux parties. L'une des méthodes 
examinées pendant la procédure, sous le noin de principe de la façade 
maritime, consiste a tracer une ligne de base droite ou, dans certains cas, 
une série de lignes de base droites entre les points extrêmes de la côte 
dont il s'agit. Lorsque les parties veulent recourir notamment à la 
méthode de délimitation fondée sur l'équidistance, le tracé d'une ou 
plusieurs lignes de base de ce genre peut contribuer utilement à éliminer 
ou à atténuer les distorsions que l'emploi de cette méthode risque d'en- 
traîner. 


99. Dans une mer qui a la configuration particulière de la mer du 
Nord et en raison de la situation géographique particulière des côtes 
des Parties dans cette mer, il peut se faire que les méthodes choisies pour 
fixer la délimitation des zones respectives conduisent en certains secteurs 
ii des chevauchements entre les zones relevant des Parties. La Cour con- 
sidère qu'il faut accepter cette situation comme une donnée de fait et la 
résoudre soit par unr: division des zones de chevauchement effectuée par 
voie d'accord ou, a défaut, par parts égales, soit par des accords d'ex- 
ploitation en commun, cette dernière solution paraissant particulièrement 
appropriée lorsqu'il :s'agit de préserver l'unité d'un gisement. 







100. The Court has examined the problems raised by the present case 
in its own context, which is strictly that of delimitation. Other questions 
relating to  the general legal régime of the continental shelf, have been 
examined for that purpose only. This régime furnishes an  example of a 
legal theory derived from a particular source that has secured a general 
following. As the Court has recalled in the first part of its Judgment, it 
was the Truman Proclamation of 28 September 1945 which was a t  the 
origin of the theory, whose special features reflect that origin. It would 
therefore not be in harmony with this history to  over-systematize a 
pragmatic construct the developments of which have occurred within 
a relatively short space of time. 


101. For these reasons, 


by eleven votes to  six, 


finds that, in each case, 


(A) the use of the equidistance method of delimitation not being 
obligatory as between the Parties; and 


(B) there being no other single method of delimitation the use of 
which is in al1 circumstances obligatory; 


(C) the principles and rules of international law applicable to  the 
delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain to each of them beyond the partial 
boundary determined by the agreements of 1 December 1964 and 9 June 
1965, respectively, are as follows: 
(1) delimitation is to be effected by agreement in accordance with 


equitablc principles, and taking account of al1 the relevant circum- 
stances, in such a way as to leave as much as possible to  each Party 
:il1 thosc parts of the continental shelf that constitute a natural 
prolongation of its land territory into and under the sea, without 
encroachment on the natural prolongation of the land territory of 
the other; 


(2) if, in the application of the preceding sub-paragraph, the delimitation 
leaves to the Parties areas that overlap, these are to be divided be- 
tween them in agreed proportions or, failing agreement, equally, 
unless they decide on a réginie of joint jurisdiction, user, or  exploita- 
tion for the zones of overlap or  any part of them; 


(D) in the course of the negotiations, the factors to be taken into 
account are to include: 







100. La Cour a examiné les problèmes soulevés par la présente affaire 
dans son contexte propre, c'est-à-dire aux seules fins de la délimitation. 
Si la Cour a abordé d'autres questions ayant trait au régime juridique 
général du plateau continental, elle ne l'a fait que dans ce cadre. Le 
régime du plateau continental est l'exemple d'une théorie juridique née 
d'une solution particulière qui a fait école. Comme la Cour l'a rappelé 
dans la première partie de l'arrêt, c'est la proclamation Truman du 
28 septembre 1945 qui est à l'origine de la théorie et les particularités de 
celle-ci sont le reflet de cette origine. Il serait donc contraire à l'histoire 
de systématiser à l'excès une construction pragmatique dont les développe- 
ments se sont présentés dans un délai relativement court. 


101. Par ces motifs, 


LA COUR, 


par onze voix contre six, 


dit que, pour l'une et l'autre affaire, 


A) l'application de la méthode de délimitation fondée sur l'équidis- 
tance n'est pas obligatoire entre les Parties; 


B) il n'existe pas d'autre méthode unique de délimitation qui soit d'un 
emploi obligatoire en toutes circonstances; 


C) les principes et les règles du droit international applicables à la 
délimitation entre les Parties des zones du plateau continental de la mer du 
Nord relevant de chacune d'elles, au-delà des lignes de délimitation 
partielle respectivenlent déterminées par les accords du 1" décembre 
1964 et du 9 juin 1965, sont les suivants: 
1) la délimitation doit s'opérer par voie d'accord conformément à des 


principes équitables et compte tenu de toutes les circonstances per- 
tinentes, de manière à attribuer, dans toute la mesure du possible, à 
chaque Partie la totalité des zones du plateau continental qui cons- 
tituent le prolongement naturel de son territoire sous la mer et 
n'empiètent pas sur le prolongement naturel du territoire de l'autre; 


2) si, par suite de l'application de l'alinéa précédent, la délimitation at- 
tribue aux Parties des zones qui se chevauchent, celles-ci doivent 
être divisées entre les Parties par voie d'accord ou, à défaut, par parts 
égales, a moins que les Parties n'adoptent un régime de juridiction, 
d'utilisation ou d'exploitation commune pour tout ou partie des 
zones de chevauchement; 


D) au cours des négociations, les facteurs à prendre en considération 
comprendront : 







(1) the general configuration of the coasts of the Parties, as well as the 
presence of any special or unusual features; 


(2) so far as known or readily ascertainable, the physical and geological 
structure, and natural resources, of the continental shelf areas in- 
volved ; 


(3) the element of a reasonable degree of proportionality, which a delimi- 
tation carried out in accordance with equitable principles ought to 
bring about between the extent of the continental shelf areas apper- 
taining to the coastal State and the length of its Coast measured in 
the general direction of the coastline, account being taken for this 
purpose of the effects, actual or prospective, of any other continental 
shelf delimitations between adjacent States in the same region. 


Done in English and in French, the English text being authoritative 
at the Peace Palace, The Hague, this twentieth day of February, one 
thousand nine hundred and sixty-nine, in four copies, one of which will 
be placed in the archives of the Court and the others transmitted to the 
Government of the Federal Republic of Germany, to the Government 
of the Kingdom of Denmark and to the Government of the Kingdom of 
the Netherlands, respectively. 


(Signed) J. L. BUSTAMANTE R., 
President. 


(Signed) S. AQUARONE, 
Registrar. 


Judge Sir Muhammad ZAFRULLA KHAN makes the following declara- 
tion : 


1 am in agreement with the Judgment throughout but would wish to 
add the following observations. 


The essence of the dispute between the Parties is that the two Kingdoms 
claim that the delimitation effected between them under the Agreement 
of 31 March 1966 is binding upon the Federal Republic and that the 
Federal Republic is bound to accept the situation resulting therefrom, 
which would confine its continental shelf to the triangle formed by lines 
A-B-E and C-D-E in Map 3. The Federal Republic stoutly resists that 
claim. 


Not only is Article 6 of the Geneva Convention of 1958 not opposable 
to the Federal Republic but the delimitation effected under the Agree- 
ment of 31 March 1966 does not derive from the provisions of that Article 
as Denmark and the Netherlands are neither States "whose coasts are 
opposite each other" within the meaning of the first paragraph of that 
Article nor are they "two adjacent States" within the meaning of the 
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1) la configuration générale des côtes des Parties et la présence de toute 
caractéristique spéciale ou inhabituelle; 


2) pour autant que cela soit connu ou facile à déterminer, la structure 
physique et géologiquz et les ressources naturelles des zones de 
plateau continental en cause; 


3) le rapport raisonnable qu'une délimitation opérée conformément à 
des principes équitables devrait faire apparaître entre l'étendue des 
zones de plateau continental relevant de 1'Etat riverain et la longueur 
de son littoral rnesurée suivant la direction générale de celui-ci, 
compte tenu à cette fin des effets actuels ou éventuels de toute autre 
délimitation du plateau continental effectuée entre Etats limitrophes 
dans la même région. 


Fait en anglais et en français, le texte anglais faisant foi, au palais de la 
Paix, à La Haye, le vingt février mil neuf cent soixante-neuf, en quatre 
exemplaires, dont l'un restera déposé aux archives de la Cour et dont les 
autres seront transniis respectivement au Gouvernement de la Répu- 
blique fédérale d'Allemagne, au Gouvernement du Royaume du Dane- 
mark et au Gouvernement du Royaume des Pays-Bas. 


Le Président, 
(Signé) J. L. BUSTAMANTE R.  


Le Greffier, 
(Signr') S. AQUARONE. 


Sir Muhammad Z.AFRULLA KHAN. juge, fait la déclaration suivante: 


Je souscris à l'arrêt dans son intégralité mais voudrais ajouter les ob- 
servations ci-après. 


Le différend entre les Parties se ramène pour l'essentiel à ceci: le 
Danemark et les Pays-Bas soutiennent que la délimitation effectuée entre 
eux conformément à l'accord du 31 mars 1966 lie la République fédérale 
et que celle-ci est tenue d'accepter la situation ainsi créée, dans laquelle 
son plateau continental se trouverait limité au triangle formé par les 
lignes ABE et CDE de la carte 3. La République fédérale rejette caté- 
goriquement cette thèse. 


Or. non seulement l'article 6 de la Convention de Genève de 1958 
n'est pas opposable à la République fédérale, mais la délimitation ef- 
fectuée par l'accord du 31 mars 1966 ne procède pas des dispositions 
dudit article, puisque le Danemark et les Pays-Bas ne sont ni des Etats 
((dont les côtes se forit face 1) au sens du premier paragraphe de cet article, 
ni des Etats I( limitrophes 11 au sens du second paragraphe. La situation 







second paragraph of that Article. The situation resulting from that delimi- 
tation, so far as it affects the Federal Republic is not, therefore, brought 
about by the application of the principle set out in either of the paragraphs 
of Article 6 of the Convention. 


Had paragraph 2 of Article 6 been applicable to the deliinitation of 
the continental shelf between the Parties to the dispute, a boundary line, 
determined by the application of the principle of equidistance, would 
have had to allow for the configuration of the coastline of the Federal 
Republic as a "special circumstance". 


ln the course of the oral pleadings the contention that the principle 
of equidistance cum special circumstances had crystallized into a rule of 
customary international law was not advanced on behalf of the two 
Kingdoms as an alternative to the claim that that principle was inherent 
in the very concept of the continental shelf. The Judgment has, in fair- 
ness, dealt with these two contentions as if they had been put forward 
in the alternative and were thus consistent with each other, and has 
rejected each of them on the merits. 1 am in agreement with the reasoning 
of the Judgment on both these points. But, 1 consider, it is worth men- 
tioning that Counsel for the two Kingdoms summed up their position 
in regard to the effect of the 1958 Convention as follows: 


". . . They have not maintained that the Convention embodied al- 
ready received rules of customary law in the sense that the Conven- 
tion was merely declaratory of existing rules. Their position is rather 
that the doctrine of the coastal State's exclusive rights over the 
adjacent continental shelf was in process of formation between 1945 
and 1958; that the State practice prior to 1958 showed fundamental 
variations in the nature and scope of the rights claimed: that, in 
consequence, in State practice the emerging doctrine was wholly 
Iacking in any definition of these crucial elements as i t  was also of 
the legal rCgime applicable to the coastal State with respect to the 
continental shelf; that the process of the definition and consolidation 
of the emerging customary law took place through the work of the 
International Law Commission, the reaction of governments to that 
work and the proceedings of the Geneva Conference; that the 
emerging customary law, iiow become more defined, both as to the 
rights of the coastal State and the applicable régime, crystallized in 
the adoption of the Continental Shelf Convention by the Conference; 
and that the numerous signatures and ratifications of the Convention 
and the other State practice based on the principles set out in the 
Convention had the effect of consolidating those principles as cus- 
tomary law." 


If it were correct that the doctrine of the coastal State's exclusive 
rights over the adjacent continental shelf was in process of formation 







créée par cette délimïtation, dans les effets qu'elle a pour la République 
fédérale, n'est par conséquent pas due à l'application du principe énoncé 
dans l'un ou l'autre cle ces deux paragraphes de l'article 6 de la Conven- 
tion. 


Le paragraphe 2 de l'article 6 eût-il été applicable à la délimitation du 
plateau continental entre les Parties que la ligne de délimitation déter- 
minée par application du principe de l'équidistance aurait dû tenir compte 
de la configuration de la côte de la République fédérale comme d'une 
c i  circonstance spéciale )). 


Au cours de la procédure orale, le Danemark et les Pays-Bas n'ont pas 
présenté la thèse suivant laquelle le principe cc équidistance-cii-constances 
spéciales 1) se serait cristallisé en une règle de droit international coutumier 
comme I'un des termes d'une alternative. l'autre étant que ce principe 
serait inhérent à la notion même de plateau continental. Dans son arrSt 
la Cour a cru devoir examiner ces deux thèses comme si elles avaient été 
présentées sous la forme d'une alternative et étaient par conséquent 
compatibles l'une avec l'autre, et la Cour a rejeté chacune d'elles au fond. 
Je souscris dans les deux cas au raisonnement de l'arrêt. Mais je crois 
utile de signaler que l'agent du Danemark et des Pays-Bas a résumé la 
position des deux gouvernements quant à l'effet de la Convention de 1958 
de la façon suivante 


(1 [Les deux gouvernements] n'ont pas soutenu que la Convention 
consacrait des rkgles déjà reçues de droit coutumier en ce sens qu'elle 
était simplement déclaratoire des règles existantes. Ils estiment 
plutôt que la doctrine des droits exclusifs d'un Etat riverain sur le 
plateau continental adjacent se trouvait en voie de formation entre 
1945 et 1958; que la pratique des Etats antérieure a 1958 témoignait 
de variations fondamentales quant à la nature et à la portée des 
droits revendiqués; qu'en conséquence, dans la pratique des Etats, la 
doctrine en voie de formation ne définissait nullement ces éléments 
essentiels pas plus qu'elle ne définissait le régime juridique applicable 
aux Etats riverains en ce qui concerne le plateau continental; que 
la définition et la consolidation du droit coutumier en voie de for- 
mation s'étaient effectuées grâce aux travaux de la Commission du 
droit international, aux réactions des gouvernements devant I'aeuvre 
de la Commission et aux débats de la conférence de Genève; que ce 
droit coutumier en formation, désormais plus précis sur la double 
question des droits des Etats riverairis et du régime applicabls, s'est 
cristallisé du fait de l'adoption de la Convention sur le plateau 
continental par la conférence; et que les nombreuses signatures et 
ratifications recueillies par la Convention, ainsi que la pratique des 
Etats s'inspirant des principes énoncés dans la Convention, ont eu 
pour effet de consolider ces principes en tant que droit coutumier. )) 


Si l'on admet que la doctrine des droits exclusifs de 1'Etat riverain sur 
le plateau continental adjacent à sa côte était en voie de formation entre 







56 CONTINENTAL SHELF (DECL. BENGZON) 


between 1945 and 1958 and that in State practice prior to 1958 it was 
wholly lacking in any definition of crucial elements as it was also of the 
legal régime applicable to the coastal State with respect to the continental 
shelf, then it would seem to follow conclusively that the principle of 
equidistance was not inherent in the concept of the continental shelf. 


Judge BENGZON makes the following declaration : 
1 regret my inability to concur with the main conclusions of the 


majority of the Court. T agree with my colleagues who maintain the view 
that Article 6 of the Geneva Convention is the applicable international 
law and that as between these Parties equidistance is the rule for delimita- 
tion, which rule may even be derived from the general principles of law. 


President BUSTAMANTE Y RIVERO, Judges JESSUP, PADILLA NERVO and 
AMMOUN append Separate Opinions to the Judgment of the Court. 


Vice-President KORETSKY, Judges TANAKA, MORELLI, LACHS and Judge 
ad hoc SDRENSEN append Dissenting Opinions to the Judgrnent of the 
Court. 


(Initialled) J. L. B.-R. 
(Initialled) S. A. 







1945 et 1958 et que la pratique des Etats antérieure à 1958 ne fournissait 
aucune définition, ni de certains éléments essentiels ni du régime juri- 
dique applicable à 1'Etat riverain en ce qui concerne le plateau continental, 
on doit, semble-t-il, en tirer la conclusion que le principe de l'équidis- 
tance n'était pas inhérent à la notion de plateau continental. 


M. BENGZON, juge,!fait la déclaration suivante : 
Je regrette de ne pouvoir souscrire aux conclusions principales émises 


par la majorité de la Cour. Je suis d'accord avec ceux de mes collègues qui 
soutiennent que l'article 6 de la Convention de Genève constitue le 
droit international applicable et qu'entre les Parties la règle de délimi- 
tation est l'équidistiance, cette règle pouvant même être déduite des 
principes généraux de droit. 


M. BUSTAMANTE Y RIVFRO, Président, MM. JESSUP, PADILLA NERVO et 
AMMOUN, juges, joignent à l'arrêt les exposés de leur opinion individuelle. 


M. KORETSKY, Vice-Président, MM. TANAKA, MORELLI, LACHS, juges, 
et M. SPIRENSEN, juge ad Iroc, joignent à l'arrêt les exposés de leur opinion 
dissidente. 


(Paraphé) J. L. B.-R.  
(Paraphé) S. A. 
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Communication from the Commission to the Council and 
the European Parliament concerning the implementation 


of Council Decision 86/85/EEC(1) of 6 March 1986 
establishing a Community Information System 


for the control and reduction of pollution caused by 
the spillage of hydrocarbons and other harmful substances at sea. 


1. Introduction 


Article 5 of Council Decision 86/85/EEC establishing a Community Information System (CIS) 
for the control and reduction of pollution caused by the spillage of hydrocarbons and other 
harmful substances at sea provides that every two years the Commission shall draw up and 
forward to the Council and the European Parliament a report on the operation of the 
information system and the use made of it by the Member States. 


The first such report was submitted to the Council in 1989 (2) 


Following this report, several exchanges of views at the level of experts in both the 
Community and other international frameworks have led to the conclusion that the information 
system should be consolidated (see para. 4 for details); this consolidation has resulted in a 
considerable amount of work. 


This is therefore the second such report on the operation of the system. 


2. Implementation of the system 


The Community Information System is an integral part of the Community Action Plan for the 
control and reduction of pollution by hydrocarbons and other harmful substances discharged 
at sea. 


The Council Decision 86/85/EEC of 6th March 1986 enlarged the field of application of a 
previous decision 81/971/EEC, which covered spillages of hydrocarbons only, to harmful 
substances other than hydrocarbons. 
The first preliminary version of the inventory of resources for response to spills at sea of 
harmful substances other than hydrocarbons was distributed in November 1987. 


Five editions of the System have already been published: in June 1985, June 1986, November 
1987, November 1988 and March 1990. 


The System manual, which provides operational data and general information on equipment 
and expertise available in each of the Member States, was first established following this 
Council Decision of 1981. At that time, it was of course limited to information related to 
spills of Hydrocarbons. 


(1) OJ L77 of 22 March 1986 


(2) COM (89) 01/2 - 8 March 1989 
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By Council Decision 88/346/EEC(3) of 16 June 1988 the field of application was enlarged to 
cover certain inland waters. 


3. The use of the system 


The use of the system by the Member States has been affected by several factors. Firstly, the 
Member States have in general improved their own national capability to respond to accidental 
pollution of the sea. 


Secondly, the network between national contact points, including individuals dealing with such 
incidents - has developed considerably and has thus replaced some of the need for the 
Information System . 


Finally, a number of regional agreements for cooperation in such situations have improved the 
co-operation between Member States in their response to accidental pollution of the sea. 


It also seems that the Community Information System, as part of the Community Action Plan, 
has played an important role in this development during the last 12 years. 


In practical terms, the system was used in the Gulf pollution incident in the beginning of 1991 
and in the tanker Haven incident off of Genoa also in 1991. In addition, the system has been 
used by the representatives of the compensation schemes, in particular on the occasion of the 
Aegean Sea accident in December 1992. 


However, in general it seems that the frequency of using the system is decreasing. This is 
evident when making a comparison with the first report, and a possible simplification of the 
system could be considered at the next report. 


All this should be seen as evidence of the success of the Community action itself. 
It should also be stressed that the Member States have generally provided and validated the 
information mentioned in para. 2 


4. Establishment of a consolidated version of the Community Information System 


The development of the System, first involving only hydrocarbons and then including other 
harmful substances, led to a certain degree of overlap and differences between the presentation 
of each of the sections. 


A new consolidated version has now been developed with the specific aim of producing a more 
operational tool for those directly involved in responding to accidental pollution. Consolidation 
called for the rationalisation of the categories of data collected and, through the adoption of 
new formats, integration of information previously presented in various parts of the System. 
The part of the manual named "the catalogue" has been updated and extended so that it now 
will provide comprehensive coverage of all the resources listed in the national inventories. 
This restructuring of the System has made it possible to produce the manual in a more 
convenient format enabling the information compiled within it to be accessed more easily. 


(3) OJL158 of 25 June 1988 
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In a broader context, collection of very similar data is undertaken by Member States who are 
also party to other regional or international agreements that promote intergovernmental co
operation in pollution response such as the Bonn Agreement, the Barcelona Convention and 
the Helsinki Convention. In drawing up the new consolidated version of the System, much 
attention has been devoted to the need not to duplicate or conflict with arrangements made 
under these agreements. 


A validation procedure was initiated in the form of a request to the national competent 
authorities to confirm the respective national information as now listed in the draft preliminary 
version of the consolidated System. The drafting of the new consolidated version and the 
following validation procedure have, for various reasons, been time consuming with a delay 
of this report as a result. 


It seems realistic to expect that the new System - and in particular the Inventory - can be used 
in other European regional or bilateral agreements dealing with cooperation in combating oil 
and other harmful substances and thereby reduce the considerable amount of double work done 
by a number of Member States which are also members of one or more such agreements. 


In this context it should be mentioned that in the Bonn Agreement, the Commission has taken 
the lead in proposing new equipment lists in the Bonn Agreement manual based on the new 
consolidated System with the view to avoid double work to the greatest extent possible. 


The new consolidated version does not cover inland waters as such but this part of the Council 
Decision 88/346/EEC(1) is considered as implemented by various follow up actions based on 
the Council Resolution of 8 July 1991(2) on improving mutual aid between Member States in 
the event of natural or technological disaster. 


Thus an "Operational Manual of Civil Protection in the European Community" has been 
established. This manual covers all relevant information related to the response to spills of 
chemicals and oil in inland waters, and in particular contains relevant information on : 


competent authorities; 
national contact points on a 24H/24H basis; 
cooperation officers; 
sources of expertise; 
register of means; 
guidelines for cooperation officers. 


This manual has been established more recently than the Community Information System 
(CIS) and is based on the experience gained with the CIS. Although the organisation of the 
Operational Manual is quite different from the Community Information System, it covers 
what is considered necessary for responding to spills in inland waters. 


(1) OJL 158 of 25 June 1988 


(2) OJC 198 of 27 July 1991 
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5. Conclusions and future aspects 


It is the impression of the Commission that the interest in the Community Information System 
is still at a reasonable level. This has also been evident following the creation of the 
International Convention on Oil Pollution Preparedness, Response and Co-operation in 
November 1990 (the OPRC convention). 


Furthermore, interest has been expressed by several international organisations, notably UNEP 
and IMO, and it is possible that the EEC Task Force system in relation to the OPRC 
convention could form a model for a Task Force system on a worldwide basis. 


This opinion was also reflected at the 21st meeting of the Advisory Committee on the control 
and reduction of Pollution caused by oil and other Harmful substances discharged at sea 
(ACPH) at its meeting in Brussels on 18 February 1992 and confirmed at its 22nd meeting on 
1-2 March 1993. 


In general, the members of the Committee felt that the new consolidated version of the system 
was substantially better than the previous version and that it should be published as soon as 
possible due to the very long delay in its preparation. 


However, during the 21st meeting of the Committee, some experts wondered whether 
collecting comprehensive data on spill response capabilities was necessary and suggested that 
the System should be considerably simplified. The Commission believes that there is no need 
for introducing any modifications at this moment in order to allow the new consolidated 
version of the system to be well tried and tested. However, it could be envisaged to proceed 
in the future towards a simplified version of the System. 


The table of contents of the new consolidated Community Information System is annexed. 
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International Convention for the Prevention of Pollution from Ships, 1973, as modified by 
the Protocol of 1978 relating thereto (MARPOL 73/78) 
 
 


Introduction  


The MARPOL Convention is the main international convention covering prevention of pollution of the marine 
environment by ships from operational or accidental causes. It is a combination of two treaties adopted in 1973 
and 1978 respectively and updated by amendments through the years. 


The International Convention for the Prevention of Pollution from Ships (MARPOL) was adopted on 2 November 
1973 at IMO and covered pollution by oil, chemicals, harmful substances in packaged form, sewage and garbage. 
The Protocol of 1978 relating to the 1973 International Convention for the Prevention of Pollution from Ships 
(1978 MARPOL Protocol) was adopted at a Conference on Tanker Safety and Pollution Prevention in February 
1978 held in response to a spate of tanker accidents in 1976-1977. (Measures relating to tanker design and 
operation were also incorporated into a Protocol of 1978 relating to the 1974 Convention on the Safety of Life at 
Sea, 1974).  


As the 1973 MARPOL Convention had not yet entered into force, the 1978 MARPOL Protocol absorbed the parent 
Convention. The combined instrument is referred to as the International Convention for the Prevention of Marine 
Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto (MARPOL 73/78), and it entered 
into force on 2 October 1983 (Annexes I and II). 


The Convention includes regulations aimed at preventing and minimizing pollution from ships - both accidental 
pollution and that from routine operations - and currently includes six technical Annexes: 


Annex I  Regulations for the Prevention of Pollution by Oil 
Annex II  Regulations for the Control of  Pollution by Noxious Liquid Substances in Bulk  
Annex III Prevention of Pollution by Harmful Substances Carried by Sea in Packaged Form 
Annex IV Prevention of Pollution by Sewage from Ships (entry into force date 27 September 2003) 
Annex V Prevention of Pollution by Garbage from Ships 
Annex VI Prevention of  Air Pollution from Ships (adopted September 1997 - not yet in force) 


States Parties must accept Annexes I and II, but the other Annexes are voluntary. 


History of MARPOL 73/78 
Oil pollution of the seas was recognized as a problem in the first half of the 20 th century and various countries 
introduced national regulations to control discharges of oil within their territorial waters. In 1954, the United 
Kingdom organized a conference on oil pollution which resulted in the adoption of the International 
Convention for the Prevention of Pollution of the Sea by Oil (OILPOL), 1954.  Following entry into force of 
the IMO Convention in 1958, the depository and Secretariat functions in relation to the Convention were 
transferred from the United Kingdom Government to IMO.         


OILPOL Convention 
The 1954 Convention, which was amended in 1962, 1969 and 1971, primarily addressed pollution resulting from 
routine tanker operations and from the discharge of oily wastes from machinery spaces -  regarded as the major 
causes of oil pollution from ships.  


The 1954 OILPOL Convention, which entered into force on 26 July 1958, attempted to tackle the problem of 
pollution of the seas by oil - defined as crude oil, fuel oil, heavy diesel oil and lubricating oil - in two main ways: 


it established "prohibited zones" extending at least 50 miles from the nearest land in which the discharge of oil or 
of mixtures containing more than 100 parts of oil per million was forbidden; 


it required Contracting Parties to take all appropriate steps to promote the provision of facilities for the reception 
of oily water and residues. 


In 1962, IMO adopted amendments to the Convention which extended its application to ships of a lower tonnage 
and also extended the "prohibited zones". Amendments adopted in 1969 contained regulations to further restrict 
operational discharge of oil from oil tankers and from machinery spaces of all ships.  







Although the 1954 OILPOL Convention went some way in dealing with oil pollution, growth in oil trade and 
developments in industrial practices were beginning to make it clear that further action, was required. 
Nonetheless, pollution control was at the time still a  minor concern for IMO, and indeed the world was only 
beginning to wake up to the environmental consequences of an increasingly industrialised society. 


 
Torrey Canyon  
In 1967, the tanker Torrey Canyon ran aground while entering the English Channel and spilled her entire cargo 
of 120,000 tons of crude oil into the sea.  This resulted in the biggest oil pollution incident ever recorded up to 
that time.  The incident raised questions about measures then in place to prevent oil pollution from ships and also 
exposed deficiencies in the existing system for providing compensation following accidents at sea.  


First, IMO called an Extraordinary session of its Council, which drew up a plan of action on technical and legal 
aspects of the Torrey Canyon incident. Then, the IMO Assembly decided in 1969 to convene an international 
conference in 1973 to prepare a suitable international agreement for placing restraints on the contamination of 
the sea, land and air by ships. 


In the meantime, in 1971, IMO adopted further amendments to OILPOL 1954 to afford additional protection to 
the Great Barrier Reef of Australia and also to limit the size of tanks on oil tankers, thereby minimizing the 
amount of oil which could escape in the event of a collision or stranding. 


1973 Convention 
Finally, an international Conference in 1973 adopted the International Convention for the Prevention of 
Pollution from Ships. While it was recognized that accidental pollution was spectacular, the Conference 
considered that operational pollution was still the bigger threat. As a result, the 1973 Convention incorporated 
much of OILPOL 1954 and its amendments into Annex I, covering oil. 


But the Convention was also intended to address other forms of pollution from ships and therefore other annexes 
covered chemicals, harmful substances carried in packaged form, sewage and garbage. The 1973 Convention 
also included two Protocols dealing with Reports on Incidents involving Harmful Substances  and Arbitration.     


The 1973 Convention required ratification by 15 States, with a combined merchant fleet of not less than 50 
percent of world shipping by gross tonnage, to enter into force. By 1976, it had only received three ratifications - 
Jordan, Kenya and Tunisia - representing less than one percent of the world's merchant shipping fleet. This was 
despite the fact that States could become Party to the Convention by only ratifying Annexes I (oil) and II 
(chemicals). Annexes III to V, covering harmful goods in packaged form, sewage and garbage, were optional.       


It began to look as though the 1973 Convention might never enter into force, despite its importance. 


 
1978 Conference 
In 1978, in response to a spate of tanker accidents in 1976-1977, IMO held a Conference on Tanker Safety and 
Pollution Prevention in February 1978. The conference adopted measures affecting tanker design and operation, 
which were incorporated into both the Protocol of 1978 relating to the 1974 Convention on the Safety of Life at 
Sea (1978 SOLAS Protocol) and the Protocol of 1978 relating to the 1973 International Convention for the 
Prevention of Pollution from Ships (1978 MARPOL Protocol) - adopted on 17 February 1978. 


More importantly in terms of achieving the entry into force of MARPOL, the 1978 MARPOL Protocol allowed States 
to become Party to the Convention by first implementing Annex I (oil), as it was decided that Annex II 
(chemicals) would not become binding until three years after the Protocol entered into force. 


This gave States time to overcome technical problems in Annex II, which for some had been a major obstacle in 
ratifying the Convention. 


As the 1973 Convention had not yet entered into force, the 1978 MARPOL Protocol absorbed the parent 
Convention. The combined instrument  - the International Convention for the Prevention of Marine 
Pollution from Ships, 1973 as modified by the Protocol of 1978 relating thereto (MARPOL 73/78) - 
finally entered into force on 2 October 1983 (for Annexes I and II).  


Annex V, covering garbage, achieved sufficient ratifications to enter into force on 31 December 1988, while 
Annex III, covering harmful substances carried in packaged form, entered into force on 1 July 1992. Annex IV, 







covering sewage, enters into force on 27 September 2003. Annex VI, covering air pollution, was adopted in 
September 1997 and has also not yet entered into force. 


 
Annex I: Prevention of pollution by oil 


Entry into force: 2 October 1983 


The 1973 Convention maintained the oil discharge criteria prescribed in the 1969 amendments to the 1954 Oil 
Pollution Convention, without substantial changes, namely: 


Operational discharges of oil from tankers are allowed only when all of the following conditions are met: 


1.    the total quantity of oil which a tanker may discharge in any ballast voyage whilst under way must not 
exceed 1/15,000 of the total cargo carrying capacity of the vessel; 


2.    the rate at which oil may be discharged must not exceed 60 litres per mile travelled by the ship; and 


3.    no discharge of any oil whatsoever must be made from the cargo spaces of a tanker within 50 miles of the 
nearest land. 


An oil record book is required, in which is recorded the movement of cargo oil and its residues from loading to 
discharging on a tank-to-tank basis.  


In addition, in the 1973 Convention, the maximum quantity of oil permitted to be discharged on a ballast voyage 
of new oil tankers was reduced from 1/15,000 of the cargo capacity to 1/30,000 of the amount of cargo carried.  
These criteria applied equally both to persistent (black) and non-persistent (white) oils. 


As with the 1969 OILPOL amendments, the 1973 Convention recognized the "load on top" (LOT) system which 
had been developed by the oil industry in the 1960s. On a ballast voyage the tanker takes on ballast water 
(departure ballast) in dirty cargo tanks. Other tanks are washed to take on clean ballast. The tank washings are 
pumped into a special slop tank. After a few days, the departure ballast settles and oil flows to the top. Clean 
water beneath is then decanted while new arrival ballast water is taken on. The upper layer of the departure 
ballast is transferred to the slop tanks. After further settling and decanting, the next cargo is loaded on top of the 
remaining oil in the slop tank, hence the term load on top.  


A new and important feature of the 1973 Convention was the concept of "special areas" which are considered to 
be so vulnerable to pollution by oil that oil discharges within them have been completely prohibited, with minor 
and well-defined exceptions.  The 1973 Convention identified the Mediterranean Sea, the Black Sea, and the 
Baltic Sea, the Red Sea and the Gulfs area as special areas. All oil-carrying ships are required to be capable of 
operating the method of retaining oily wastes on board through the "load on top" system or for discharge to 
shore reception facilities. 


This involves the fitting of appropriate equipment, including an oil-discharge monitoring and control system, 
oily-water separating equipment and a filtering system, slop tanks, sludge tanks, piping and pumping 
arrangements. 


New oil tankers (i.e. those for which the building contract was placed after 31 December 1975) of 70,000 tons 
deadweight and above, must be fitted with segregated ballast tanks large enough to provide adequate operating 
draught without the need to carry ballast water in cargo oil tanks.   


Secondly, new oil tankers are required to meet certain subdivision and damage stability requirements so that, in 
any loading conditions, they can survive after damage by collision or stranding. 


The Protocol of 1978 made a number of changes to Annex I of the parent convention.  Segregated ballast 
tanks (SBT) are required on all new tankers of 20,000 dwt and above (in the parent convention SBTs were only 
required on new tankers of 70,000 dwt and above).  The Protocol also required SBTs to be protectively located - 
that is, they must be positioned in such a way that they will help protect the cargo tanks in the event of a 
collision or grounding.      


Another important innovation concerned crude oil washing (COW), which had been developed by the oil industry 
in the 1970s and offered major benefits.  Under COW, tanks are washed not with water but with crude oil - the 







cargo itself.  COW was accepted as an alternative to SBTs on existing tankers and is an additional requirement on 
new tankers. 


For existing crude oil tankers (built before entry into force  of the Protocol) a third alternative was permissible for 
a period of two to four years after entry into force of MARPOL 73/78. The dedicated clean ballast tanks (CBT) 
system meant that certain tanks are dedicated solely to the carriage of ballast water.  This was cheaper than a 
full SBT system since it utilized existing pumping and piping, but when the period of grace has expired other 
systems must be used. 


Drainage and discharge arrangements were also altered in the Protocol, regulations for improved stripping 
systems were introduced.  


Some oil tankers operate solely in specific trades between ports which are provided with adequate reception 
facilities.  Some others do not use water as ballast.  The TSPP Conference recognized that such ships should not 
be subject to all MARPOL requirements and they were consequently exempted from the SBT, COW and CBT 
requirements. It is generally recognized that the effectiveness of international conventions depends upon the 
degree to which they are obeyed and this in turn depends largely upon the extent to which they are enforced.  
The 1978 Protocol to MARPOL therefore introduced stricter regulations for the survey and certification of ships. 


The 1992 amendments to Annex I made it mandatory for new oil tankers to have double hulls – and it brought in 
a phase-in schedule for existing tankers to fit double hulls.  


 
Annex II: Control of pollution by noxious liquid substances 


Entry into force: 6 April 1987  


Annex II details the discharge criteria and measures for the control of pollution by noxious liquid substances 
carried in bulk. 


Some 250 substances were evaluated and included in the list appended to the Convention.  The discharge of their 
residues is allowed only to reception facilities until certain concentrations and conditions (which vary with the 
category of substances) are complied with.   


In any case, no discharge of residues containing noxious substances is permitted within 12 miles of the nearest 
land.  More stringent restrictions applied to the Baltic and Black Sea areas.        


Annex III: Prevention of pollution by harmful substances in packaged form 


Entry into force: 1 July 1992 


The first of the convention's optional annexes.  States ratifying the Convention must accept Annexes I and II but 
can choose not to accept the other three - hence they have taken much longer to enter into force. 


Annex III contains general requirements for the issuing of detailed standards on packing, marking, labelling, 
documentation, stowage, quantity limitations, exceptions and notifications for preventing pollution by harmful 
substances. 


The International Maritime Dangerous Goods (IMDG) Code has, since 1991, included marine pollutants.  
 
   
Annex IV: Prevention of pollution by sewage from ships 


Entry into force: 27 September 2003 


The second of the optional Annexes, Annex IV contains requirements to control pollution of the sea by sewage.    


Annex V: Prevention of pollution by garbage from ships  


Entry into force: 31 December 1988 







This deals with different types of garbage and specifies the distances from land and the manner in which they 
may be disposed of.  The requirements are much stricter in a number of "special areas" but perhaps the most 
important feature of the Annex is the complete ban imposed on the dumping into the sea of all forms of 
plastic.         


Annex VI: Prevention of  Air Pollution from Ships 


Adopted September 1997  


Entry into force: 12 months after being ratified by 15 States whose combined fleets of merchant shipping 
constitute at least 50% of the world fleet. 


Status: See status of conventions 


The regulations in this annex, when they come into force, will set limits on sulphur oxide and nitrogen oxide 
emissions from ship exhausts and prohibit deliberate emissions of ozone depleting substances.   


See 1997 amendments 


 
Enforcement 
Any violation of the MARPOL 73/78 Convention within the jurisdiction of any Party to the Convention is 
punishable either under the law of that Party or under the law of the flag State.  In this respect, the term 
"jurisdiction" in the Convention should be construed in the light of international law in force at the time the 
Convention is applied or interpreted. 


With the exception of very small vessels, ships engaged on international voyages must carry on board valid 
international certificates which may be accepted at foreign ports as prima facie evidence that the ship complies 
with the requirements of the Convention. 


If, however, there are clear grounds for believing that the condition of the ship or its equipment does not 
correspond substantially with the particulars of the certificate, or if the ship does not carry a valid certificate, the 
authority carrying out the inspection may detain the ship until it is satisfied that the ship can proceed to sea 
without presenting unreasonable threat of harm to the marine environment. 


Under Article 17, the Parties to the Convention accept the obligation to promote, in consultation with other 
international bodies and with the assistance of UNEP, support for those Parties which request technical assistance 
for various purposes, such as training, the supply of equipment, research, and combating pollution. 


Amendment Procedure 


Amendments to the technical Annexes of MARPOL 73/78 can be adopted using the "tacit acceptance" procedure, 
whereby the amendments enter into force on a specified date unless an agreed number of States Parties object 
by an agreed date.  


In practice, amendments are usually adopted either by IMO's Marine Environment Protection Committee (MEPC) 
or by a Conference of Parties to MARPOL. 


 
The 1984 amendments 
Adoption: 7 September 1984 
Entry into force: 7 January 1986 


The amendments to Annex I were designed to make implementation easier and more effective.  New 
requirements were designed to prevent oily water being discharged in special areas, and other requirements were 
strengthened.  But in some cases they were eased, provided that various conditions were met: some discharges 
were now permitted below the waterline, for example, which helps to cut costs by reducing the need for extra 
piping. 







The 1985 (Annex II) amendments 
Adoption: 5 December 1985 
Entry into force: 6 April 1987 


The amendments to Annex II, which deals with liquid noxious substances (such as chemicals), were intended to 
take into account technological developments since the Annex was drafted in 1973 and to simplify its 
implementation.  In particular, the aim was to reduce the need for reception facilities for chemical wastes and to 
improve cargo tank stripping efficiencies. 


The amendments also made the International Code for the Construction and Equipment of Ships Carrying 
Dangerous Chemicals in Bulk (IBC Code) mandatory for ships built on or after 1 July 1986.  This is important 
because the Annex itself is concerned only with discharge procedures: the Code contains carriage requirements.  
The Code itself was revised to take into account anti-pollution requirements and therefore make the amended 
Annex more effective in reducing accidental pollution 


 
The 1985 (Protocol I) amendments 
Adoption: 5 December 1985 
Entry into force: 6 April 1987 


The amendments made it an explicit requirement to report incidents involving discharge into the sea of harmful 
substances in packaged form. 


The 1987 Amendments 
Adoption:  December 1987 
Entry into force: 1 April 1989 


The amendments extended Annex I Special Area status to the Gulf of Aden 


The 1989 (March) amendments 
Adoption: March 1989 
Entry into force: 13 October 1990 


The amendments affected the International Code for the Construction and Equipment of Ships Carrying 
Dangerous Chemicals in Bulk (IBC Code), mandatory under both MARPOL 73/78 and SOLAS and applies to ships 
built on or after 1 July 1986 and the Code for the Construction and Equipment of Ships Carrying Dangerous 
Chemicals in Bulk (BCH).  In both cases, the amendments included a revised list of chemicals.  The BCH Code is 
mandatory under MARPOL 73/78 but voluntary under SOLAS 1974. 


Further amendments affected Annex II of MARPOL  - updating and replacing the lists of chemicals in appendices 
II and III.      


The October 1989 amendments 
Adoption: 17 October 1989 
Entry into force: 18 February 1991 


The amendments make the North Sea a "special area" under Annex V of the convention.  This greatly increases 
the protection of the sea against the dumping of garbage from ships 


The 1990 (HSSC) amendments 


Adoption: March 1990 


Entry into force: 3 February 2000 (Coinciding with the entry into force of the 1988 SOLAS and Load Lines 
Protocols.   


The amendments are designed to introduce the harmonized system of survey and certificates (HSSC) into 
MARPOL 73/78 at the same time as it enters into force for the SOLAS and Load Lines Conventions.   


All three instruments require the issuing of certificates to show that requirements have been met and this has to 
be done by means of a survey which can involve the ship being out of service for several days.  







The harmonized system alleviates the problems caused by survey dates and intervals between surveys which do 
not coincide, so that a ship should no longer have to go into port or repair yard for a survey required by one 
convention shortly after doing the same thing in connection with another instrument.         


The 1990 (IBC Code) amendments 


Adoption: March 1990 


Entry into force: On the same date as the March 1990 HSSC amendments i.e. 3 February 2000. 


The amendments introduced the HSSC into the IBC Code 


The 1990 (BCH) amendments 


Adoption: March 1990 


Entry into force: On the same date as the March 1990 HSSC amendments i.e. 3 February 2000. 


The amendments introduced the HSSC into the BCH Code. 


The 1990 (Annexes I and V) amendments 


Adoption: November 1990 


Entry into force: 17 March 1992 


The amendments extended Special Area Status under Annexes I and V to the Antarctic. 


The 1991 amendments 


Adoption: 4 July 1991 


Entry into force: 4 April 1993  


The amendments made the Wider Caribbean a Special Area under Annex V.  


Other amendments added a new chapter IV to Annex I, requiring ships to carry an oil pollution emergency plan.   


The 1992 amendments 
Adoption: 6 March 1992 
Entry into force: 6 July 1993 
 
The amendments to Annex I of the convention which deals with pollution by oil brought in the "double hull" 
requirements for tankers, applicable to new ships (tankers ordered after 6 July 1993, whose keels were laid on or 
after 6 January 1994 or which are delivered on or after 6 July 1996) as well as existing ships built before that 
date, with a phase-in period.   


New-build tankers are covered by Regulation 13F, while regulation 13G applies to existing crude oil tankers of 
20,000 dwt and product carriers of 30,000 dwt and above. Regulation 13G came into effect on 6 July 1995. 


Regulation 13F requires all new tankers of 5,000 dwt and above to be fitted with double hulls separated by a 
space of up to 2 metres (on tankers below 5,000 dwt the space must be at least 0.76m). 


As an alternative, tankers may incorporate the "mid -deck" concept under which the pressure within the cargo 
tank does not exceed the external hydrostatic water pressure. Tankers built to this design have double sides but 
not a double bottom. Instead, another deck is installed inside the cargo tank with the venting arranged in such a 
way that there is an upward pressure on the bottom of the hull. 







Other methods of design and construction may be accepted as alternatives "provided that such methods ensure 
at least the same level of protection against oil pollution in the event of a collision or stranding and are approved 
in principle by the Marine Environment Protection Committee based on guidelines developed by the Organization. 


For oil tankers of 20,000 dwt and above new requirements were introduced concerning subdivision and stability. 


The amendments also considerably reduced the amount of oil which can be discharged into the sea from ships 
(for example, following the cleaning of cargo tanks or from engine room bilges).  Originally oil tankers were 
permitted to discharge oil or oily mixtures at the rate of 60 litres per nautical mile.  The amendments reduced 
this to 30 litres. For non-tankers of 400 grt and above the permitted oil content of the effluent which may be 
discharged into the sea is cut from 100 parts per million to 15 parts per million. 


Regulation 24(4), which deals with the limitation of size and arrangement of cargo tanks, was also modified. 


Regulation 13G applies to existing crude oil tankers of 20,000 dwt and product carriers of 30,000 dwt and 
above.  


Tankers that are 25 years old and which were not constructed according to the requirements of the 1978 
Protocol to MARPOL 73/78 have to be fitted with double sides and double bottoms. The Protocol applies to 
tankers ordered after 1 June 1979, which were begun after 1 January 1980 or completed after 1 June 1982.  
Tankers built according to the standards of the Protocol are exempt until they reach the age of 30.  


Existing tankers are subject to an enhanced programme of inspections during their periodical, intermediate and 
annual surveys. Tankers that are five years old or more must carry on board a completed file of survey reports 
together with a conditional evaluation report endorsed by the flag Administration. 


Tankers built in the 1970s which are at or past their 25th must comply with Regulation 13F. If not, their owners 
must decide whether to convert them to the standards set out in regulation 13F, or to scrap them.  


Another set of tankers built according to the standards of the 1978 protocol will soon be approaching their 30th 
birthday - and the same decisions must be taken.         


The 1994 amendments 
Adoption: 13 November 1994 
Entry into force: 3 March 1996 


The amendments affect four of the Convention's five technical annexes (II III, V, and I) and are all designed to 
improve the way it is implemented. They make it possible for ships to be inspected when in the ports of other 
Parties to the Convention to ensure that crews are able to carry out essential shipboard procedures relating to 
marine pollution prevention. These are contained in resolution A.742 (18), which was adopted by the IMO 
Assembly in November 1993. 


The amendments are similar to those made to SOLAS in May 1994. Extending port State control to operational 
requirements is seen as an important way of improving the efficiency with which international safety and anti-
pollution treaties are implemented.     


The 1995 amendments 
Adoption: 14 September 1995 
Entry into force: 1 July 1997 


The amendments concern Annex V. They are designed to improve the way the Convention is implemented. 
Regulation 2 was clarified and a new regulation 9 added dealing with placards, garbage management plans and 
garbage record keeping. 


The 1996 amendments 
Adoption: 10 July 1996 
Entry into force: 1 January 1998 


One set of amendments concerned Protocol I to the Convention which contains provisions for reporting incidents 
involving harmful substances. The amendments included more precise requirements for the sending of such 
reports.  







Other amendments brought requirements in MARPOL concerning the IBC and BCH Codes into line with 
amendments adopted to SOLAS.         


The 1997 amendments 
Adoption: 23 September 1997 
Entry into force: 1 February 1999 


Regulation 25A to Annex 1 specifies intact stability criteria for double hull tankers. 


Another amendment made the North West European waters a "special area" under Regulation 10 of Annex 1.  
The waters cover the North Sea and its approaches, the Irish Sea and its approaches, the Celtic Sea, the English 
Channel and its approaches and part of the North East Atlantic immediately to the West of Ireland. 


In special areas, discharge into the sea of oil or oily mixture from any oil tanker and ship over 400 gt is 
prohibited.  Other special areas already designated under Annex I of MARPOL include: the Mediterranean Sea 
area, the Baltic Sea area, the Red Sea area, the Gulf of Aden area and the Antarctic area.      


The Protocol of 1997 (Annex VI - Regulations for the Prevention of Air Pollution from Ships) 


Adoption: 26 September 1997 
Entry into force: 12 months after being accepted by at least 15 states with not less than 50% of world 
merchant shipping tonnage (The Conference also adopted a Resolution which invites IMO's Marine Environment 
Protection Committee (MEPC) to identify any impediments to entry into force of the Protocol, if the conditions for 
entry into force have not been met by 31 December 2002). 


Status: see Status of conventions 


The Protocol was adopted at a Conference held from 15 to 26 September 1997 and adds a new Annex VI on 
Regulations for the Prevention of Air Pollution from Ships to the Convention. 


The rules, when they come into force, will set limits on sulphur oxide (SOx) and nitrogen oxide (NOx) emissions 
from ship exhausts and prohibit deliberate emissions of ozone depleting substances. 


The new Annex VI includes a global cap of 4.5% m/m on the sulphur content of fuel oil and calls on IMO to 
monitor the worldwide average sulphur content of fuel once the Protocol comes into force. 


Annex VI contains provisions allowing for special  "SOx Emission Control Areas" to be established with more 
stringent control on sulphur emissions. In these areas, the sulphur content of fuel oil used on board ships must 
not exceed 1.5% m/m. Alternatively, ships must fit an exhaust gas cleaning system or use any other 
technological method to limit SOx emissions. 


The Baltic Sea is designated as a SOx Emission Control area in the Protocol.  


Annex VI prohibits deliberate emissions of ozone depleting substances, which include halons and 
chlorofluorocarbons (CFCs). New installations containing ozone-depleting substances are prohibited on all ships. 
But new installations containing hydro-chlorofluorocarbons (HCFCs) are permitted until 1 January 2020.  


The requirements of the IMO Protocol are in acco rdance with the Montreal Protocol of 1987, as amended in 
London in 1990. The Montreal Protocol is an international environmental treaty, drawn up under the auspices of 
the United Nations, under which nations agreed to cut CFC consumption and production in order to protect the 
ozone layer.  


Annex VI sets limits on emissions of nitrogen oxides (NOx) from diesel engines. A mandatory NOx Technical 
Code, developed by IMO, defines how this is to be done. 


The Annex also prohibits the incineration on board ship of certain products, such as contaminated packaging 
materials and polychlorinated biphenyls (PCBs). 


Format of Annex VI 


Annex VI consists of three Chapters and a number of Appendices:  







·           Chapter 1 - General  


·           Chapter II - Survey, Certification and Means of Control  


·           Chapter III - Requirements for Control of Emissions from Ships  


·           Appendices including the form of the International Air Pollution Prevention Certificate; criteria and 
procedures for designation of SOx emission control areas; information for inclusion in the bunker delivery note; 
approval and operating limits for shipboard incinerators; test cycles and weighting factors for verification of 
compliance of marine diesel engines with the NOx limits; and details of surveys and inspections to be carried 
out.         


The 1999 amendments 
Adoption: 1 July 1999 
Entry into force: 1 January 2001 (under tacit acceptance) 


Amendments to Regulation 13G of Annex I (Regulations for the Prevention of Pollution by Oil) make existing oil 
tankers between 20,000 and 30,000 tons deadweight carrying persistent product oil, including heavy diesel oil 
and fuel oil, subject to the same construction requirements as crude oil tankers.  


Regulation 13G requires, in principle, existing tankers to comply with requirements for new tankers in Regulation 
13F, including double hull requirements for new tankers or alternative arrangements, not later than 25 years 
after date of delivery.  


The amendments extend the application from applying to crude oil tankers of 20,000 tons deadweight and above 
and product carriers of 30,000 tons deadweight and above, to also apply to tankers between 20,000 and 30,000 
tons deadweight which carry heavy diesel oil or fuel oil. 


The aim of the amendments is to address concerns that oil pollution incidents involving persistent oils are as 
severe as those involving crude oil, so regulations applicable to crude oil tankers should also apply to tankers 
carrying persistent oils. 


Related amendments to the Supplement of the IOPP (International Oil Pollution Prevention) Certificate, covering 
in particular oil separating/filtering equipment and  retention and disposal of oil residues were also adopted. 


A third MARPOL 73/78 amendment adopted relates to Annex II of MARPOL Regulations for the Control of Pollution 
by Noxious Liquid Substances in Bulk. The amendment adds a new regulation 16 requiring a Shipboard marine 
pollution emergency plan for noxious liquid substances. 


Amendments were also made to the International Code for the Construction and Equipment of Ships carrying 
Dangerous Chemicals in Bulk (IBC Code) and the Code for the Construction and Equipment of Ships carrying 
Dangerous Chemicals in Bulk (BCH Code). The amendments address the maintenance of venting systems, 


The 2000 amendments 
Adoption: 13 March 2000 
Entry into force: 1 January 2002 (under tacit acceptance) 
The amendment to Annex III (Prevention of Pollution by Harmful Substances Carried by Sea in Packaged Form) 
deletes tainting as a criterion for marine pollutants from the Guidelines for the identification of harmful 
substances in packaged form. Tainting refers to the ability of a product to be taken up by an organism and 
thereby affect the taste or smell of seafood making it unpalatable. A substance is defined as tainting when it has 
been found to taint seafood.  


The amendment means that products identified as being marine pollutants solely on the basis of their tainting 
properties will no longer be classified as marine pollutants. 


The 2001 amendments 
Adoption: 27 April 2001 
Entry into force: 1 September 2002  


The amendment to Annex I brings in a new global timetable for accelerating the phase-out of single-hull oil 
tankers. The timetable will see most single-hull oil tankers eliminated by 2015 or earlier. Double-hull tankers 







offer greater protection of the environment from pollution in certain types of accident. All new oil tankers built 
since 1996 are required to have double hulls. 


The revised regulation identifies three categories of tankers, as follows: 
 
"Category 1 oil tanker" means oil tankers of 20,000 tons deadweight and above carrying crude oil, fuel oil, heavy 
diesel oil or lubricating oil as cargo, and of 30,000 tons deadweight and above carrying other oils, which do not 
comply with the requirements for protectively located segregated ballast tanks (commonly known as Pre -MARPOL 
tankers). 


"Category 2 oil tanker" means oil tankers of 20,000 tons deadweight and above carrying crude oil, fuel 
oil, heavy diesel oil or lubricating oil as cargo, and of 30,000 tons deadweight and above carrying other 
oils, which do comply with the protectively located segregated ballast tank requirements (MARPOL 
tankers), while  
 
"Category 3 oil tanker" means an oil tanker of 5,000 tons deadweight and above but less than the 
tonnage specified for Category 1 and 2 tankers.  


Although the new phase-out timetable sets 2015 as the principal cut-off date for all single -hull tankers, the flag 
state administration may allow for some newer single hull ships registered in its country that conform to certain 
technical specifications to continue trading until the 25th anniversary of their delivery. 


However, under the provisions of paragraph 8(b), any Port State can deny entry of those single hull tankers 
which are allowed to operate until their 25th anniversary to ports or offshore terminals. They must communicate 
their intention to do this to IMO.  


As an additional precautionary measure, a Condition Assessment Scheme (CAS) will have to be applied to all 
Category 1 vessels continuing to trade after 2005 and all Category 2 vessels after 2010.  


Although the CAS does not specify structural standards in excess of the provisions of other IMO conventions, 
codes and recommendations, its requirements stipulate more stringent and transparent verification of the 
reported structural condition of the ship and that documentary and survey procedures have been properly carried 
out and completed.  


The requirements of the CAS include enhanced and transparent verification of the reported structural condition 
and of the ship and verification that the documentary and survey procedures have been properly carried out and 
completed. The Scheme requires that compliance with the CAS is assessed during the Enhanced Survey 
Programme of Inspections concurrent with intermediate or renewal surveys currently required by resolution 
A.744(18), as amended.  


The 2003 Amenedments 
Adoption: 4 December 2003 
Entry into force: (under tacit acceptance): 5 April 2005 


Under a revised regulation 13G of Annex I of MARPOL, the final phasing-out date for Category 1 tankers (pre-
MARPOL tankers) is brought forward to 2005, from 2007. The final phasing-out date for category 2 and 3 tankers 
(MARPOL tankers and smaller tankers) is brought forward to 2010, from 2015. 


The full timetable for the phasing out of single-hull tankers is as follows: 


Category of oil 
tanker Date or year 


Category 1  5 April 2005 for ships delivered on 5 April 1982 or earlier 
2005 for ships delivered after 5 April 1982  


Category 2 and  
Category 3 


5 April 2005 for ships delivered on 5 April 1977 or earlier 
2005 for ships delivered after 5 April 1977 but before 1 January 1978 
2006 for ships delivered in 1978 and 1979 
2007 for ships delivered in 1980 and 1981  
2008 for ships delivered in 1982 
2009 for ships delivered in 1983 
2010 for ships delivered in 1984 or later  







Under the revised regulation, the Condition Assessment Scheme (CAS) is to be made applicable to all single -hull 
tankers of 15 years, or older. Previously it was applicable to all Category 1 vessels continuing to trade after 2005 
and all Category 2 vessels after 2010. Consequential enhancements to the CAS scheme were also adopted.  


The revised regulation allows the Administration (flag State) to permit continued operation of category 2 or 3 
tankers beyond 2010 subject to satisfactory results from the CAS, but the continued operation must not go 
beyond the anniversary of the date of delivery of the ship in 2015 or the date on which the ship reaches 25 years 
of age after the date of its delivery, whichever is earlier.  


In the case of certain Category 2 or 3 oil tankers fitted with only double bottoms or double sides not used for the 
carriage of oil and extending to the entire cargo tank length or double hull spaces, not meeting the minimum 
distance protection requirements, which are not used for the carriage of oil and extend to the entire cargo tank 
length, the Administration may allow continued operation beyond 2010, provided that the ship was in service on 
1 July 2001, the Administration is satisfied by verification of the official records that the ship complied with the 
conditions specified and that those conditions remain unchanged. Again, such continued operation must not go 
beyond the date on which the ship reaches 25 years of age after the date of its delivery. 


Carriage of heavy grade oil  
A new MARPOL regulation 13H on the prevention of oil pollution from oil tankers when carrying heavy grade oil 
(HGO) bans the carriage of HGO in single-hull tankers of 5,000 tons dwt and above after the date of entry into 
force of the regulation (5 April 2005), and in single -hull oil tankers  of 600 tons dwt and above but less than 5,000 
tons dwt, not later than the anniversary of their delivery date in 2008.  


Under the new regulation, HGO means any of the following: 
a) crude oils having a density at 15ºC higher than 900 kg/m3; 
b) fuel oils having either a density at 15ºC higher than 900 kg/ m3 or a kinematic viscosity at 50ºC higher than 
180 mm2/s; 
c) bitumen, tar and their emulsions. 


In the case of certain Category 2 or 3 tankers carrying heavy grade oil as cargo, fitted only with double bottoms 
or double sides, not used for the carriage of oil and extending to the entire cargo tank length, or double hull 
spaces not meeting the minimum distance protection requirements which are not used for the carriage of oil and 
extend to the entire cargo tank length, the Administration may allow continued operation of such ships beyond 5 
April 2005 until the date on which the ship reaches 25 years of age after the date of its delivery. 


Regulation 13(H) also allows for continued operation of oil tankers of 5,000 tons dwt and above, carrying crude 
oil with a density at 15ºC higher than 900 kg/ m3 but lower than 945 kg/ m3, if satisfactory results of the 
Condition Assessment Scheme warrant that, in the opinion of the Administration, the ship is fit to continue such 
operation, having regard to the size, age, operational area and structural conditions of the ship and provided that 
the continued operation shall not go beyond the date on which the ship reaches 25 years after the date of its 
delivery. 


The Administration may allow continued operation of a single hull oil tanker of 600 tons deadweight and above 
but less than 5,000 tons deadweight, carrying heavy grade oil as cargo, if, in the opinion of the Administration, 
the ship is fit to continue such operation, having regard to the size, age, operational area and structural 
conditions of the ship, provided that the operation shall not go beyond the date on which the ship reaches 25 
years after the date of its delivery. 


The Administration of a Party to the present Convention may exempt an oil tanker of 600 tons deadweight and 
above carrying heavy grade oil as cargo if the ship is either engaged in voyages exclusively within an area under 
the Party's jurisdiction, or is engaged in voyages exclusively within an area under the jurisdiction of another 
Party, provided the Party within whose jurisdiction the ship will be operating agrees. The same applies to vessels 
operating as floating storage units of heavy grade oil.  


A Party to MARPOL 73/78 shall be entitled to deny entry of single hull tankers carrying heavy grade oil which 
have been allowed to continue operation under the exemptions mentioned above, into the ports or offshore 
terminals under its jurisdiction, or deny ship -to-ship transfer of heavy grade oil in areas under its jurisdiction 
except when this is necessary for the purpose of securing the safety of a ship or saving life at sea. 


Resolutions adopted 
The amendments to MARPOL regulation 13G, the addition of a new regulation 13H, consequential amendments to 
the IOPP Certificate and the amendments to the Condition Assessment Scheme were adopted by the Committee 
as MEPC Resolutions  







Among other resolutions adopted by the Committee, another on early implementation urged Parties to MARPOL 
73/78 seriously to consider the application of the amendments as soon as possible to ships entitled to fly their 
flag, without waiting for the amendments to enter into force and to communicate this action to the Organization. 
It also invited the maritime industry to implement the aforesaid amendments to Annex I of MARPOL 73/78 
effectively as soon as possible .  


  


 








Declaration of the United Nations Conference on the Human Environment 


The United Nations Conference on the Human Environment, having met at 
Stockholm from 5 to 16 June 1972,having considered the need for a common 
outlook and for common principles to inspire and guide the peoples of the world in 
the preservation and enhancement of the human environment, 


Proclaims that:  


1. Man is both creature and moulder of his environment, which gives him physical 
sustenance and affords him the opportunity for intellectual, moral, social and 
spiritual growth. In the long and tortuous evolution of the human race on this planet 
a stage has been reached when, through the rapid acceleration of science and 
technology, man has acquired the power to transform his environment in countless 
ways and on an unprecedented scale. Both aspects of man's environment, the 
natural and the man-made, are essential to his well-being and to the enjoyment of 
basic human rights the right to life itself.  


2. The protection and improvement of the human environment is a major issue 
which affects the well-being of peoples and economic development throughout the
world; it is the urgent desire of the peoples of the whole world and the duty of all 
Governments.  


3. Man has constantly to sum up experience and go on discovering, inventing, 
creating and advancing. In our time, man's capability to transform his surroundings, 
if used wisely, can bring to all peoples the benefits of development and the 
opportunity to enhance the quality of life. Wrongly or heedlessly applied, the same 
power can do incalculable harm to human beings and the human environment. We 
see around us growing evidence of man-made harm in many regions of the earth: 
dangerous levels of pollution in water, air, earth and living beings; major and 
undesirable disturbances to the ecological balance of the biosphere; destruction 
and depletion of irreplaceable resources; and gross deficiencies, harmful to the 
physical, mental and social health of man, in the man-made environment, 
particularly in the living and working environment.  


4. In the developing countries most of the environmental problems are caused by 
under-development. Millions continue to live far below the minimum levels required 
for a decent human existence, deprived of adequate food and clothing, shelter and 
education, health and sanitation. Therefore, the developing countries must direct 
their efforts to development, bearing in mind their priorities and the need to 
safeguard and improve the environment. For the same purpose, the industrialized 
countries should make efforts to reduce the gap themselves and the developing 
countries. In the industrialized countries, environmental problems are generally 
related to industrialization and technological development.  


5. The natural growth of population continuously presents problems for the 
preservation of the environment, and adequate policies and measures should be 
adopted, as appropriate, to face these problems. Of all things in the world, people 
are the most precious. It is the people that propel social progress, create social 
wealth, develop science and technology and, through their hard work, continuously 
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transform the human environment. Along with social progress and the advance of 
production, science and technology, the capability of man to improve the 
environment increases with each passing day.  


6. A point has been reached in history when we must shape our actions throughout 
the world with a more prudent care for their environmental consequences. Through 
ignorance or indifference we can do massive and irreversible harm to the earthly 
environment on which our life and well being depend. Conversely, through fuller 
knowledge and wiser action, we can achieve for ourselves and our posterity a better 
life in an environment more in keeping with human needs and hopes. There are 
broad vistas for the enhancement of environmental quality and the creation of a 
good life. What is needed is an enthusiastic but calm state of mind and intense but 
orderly work. For the purpose of attaining freedom in the world of nature, man must 
use knowledge to build, in collaboration with nature, a better environment. To 
defend and improve the human environment for present and future generations has 
become an imperative goal for mankind-a goal to be pursued together with, and in 
harmony with, the established and fundamental goals of peace and of worldwide 
economic and social development.  


7. To achieve this environmental goal will demand the acceptance of responsibility 
by citizens and communities and by enterprises and institutions at every level, all 
sharing equitably in common efforts. Individuals in all walks of life as well as 
organizations in many fields, by their values and the sum of their actions, will shape 
the world environment of the future.  


Local and national governments will bear the greatest burden for large-scale 
environmental policy and action within their jurisdictions. International cooperation is 
also needed in order to raise resources to support the developing countries in 
carrying out their responsibilities in this field. A growing class of environmental 
problems, because they are regional or global in extent or because they affect the 
common international realm, will require extensive cooperation among nations and 
action by international organizations in the common interest.  


The Conference calls upon Governments and peoples to exert common efforts for 
the preservation and improvement of the human environment, for the benefit of all 
the people and for their posterity.  


Principles  


States the common conviction that:  


Principle 1  


Man has the fundamental right to freedom, equality and adequate conditions of life, 
in an environment of a quality that permits a life of dignity and well-being, and he 
bears a solemn responsibility to protect and improve the environment for present 
and future generations. In this respect, policies promoting or perpetuating apartheid, 
racial segregation, discrimination, colonial and other forms of oppression and 
foreign domination stand condemned and must be eliminated.  
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Principle 2  


The natural resources of the earth, including the air, water, land, flora and fauna 
and especially representative samples of natural ecosystems, must be safeguarded 
for the benefit of present and future generations through careful planning or 
management, as appropriate.  


Principle 3  


The capacity of the earth to produce vital renewable resources must be maintained 
and, wherever practicable, restored or improved.  


Principle 4  


Man has a special responsibility to safeguard and wisely manage the heritage of 
wildlife and its habitat, which are now gravely imperilled by a combination of 
adverse factors. Nature conservation, including wildlife, must therefore receive 
importance in planning for economic development.  


Principle 5  


The non-renewable resources of the earth must be employed in such a way as to 
guard against the danger of their future exhaustion and to ensure that benefits from 
such employment are shared by all mankind.  


Principle 6  


The discharge of toxic substances or of other substances and the release of heat, in 
such quantities or concentrations as to exceed the capacity of the environment to 
render them harmless, must be halted in order to ensure that serious or irreversible 
damage is not inflicted upon ecosystems. The just struggle of the peoples of ill 
countries against pollution should be supported.  


Principle 7  


States shall take all possible steps to prevent pollution of the seas by substances 
that are liable to create hazards to human health, to harm living resources and 
marine life, to damage amenities or to interfere with other legitimate uses of the 
sea.  


Principle 8  


Economic and social development is essential for ensuring a favorable living and 
working environment for man and for creating conditions on earth that are 
necessary for the improvement of the quality of life.  


Principle 9  


Environmental deficiencies generated by the conditions of under-development and 
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natural disasters pose grave problems and can best be remedied by accelerated 
development through the transfer of substantial quantities of financial and 
technological assistance as a supplement to the domestic effort of the developing 
countries and such timely assistance as may be required.  


Principle 10  


For the developing countries, stability of prices and adequate earnings for primary 
commodities and raw materials are essential to environmental management, since 
economic factors as well as ecological processes must be taken into account.  


Principle 11  


The environmental policies of all States should enhance and not adversely affect 
the present or future development potential of developing countries, nor should they 
hamper the attainment  


of better living conditions for all, and appropriate steps should be taken by States 
and international organizations with a view to reaching agreement on meeting the 
possible national and international economic consequences resulting from the 
application of environmental measures.  


Principle 12  


Resources should be made available to preserve and improve the environment, 
taking into account the circumstances and particular requirements of developing 
countries and any costs which may emanate- from their incorporating environmental 
safeguards into their development planning and the need for making available to 
them, upon their request, additional international technical and financial assistance 
for this purpose.  


Principle 13  


In order to achieve a more rational management of resources and thus to improve 
the environment, States should adopt an integrated and coordinated approach to 
their development planning so as to ensure that development is compatible with the 
need to protect and improve environment for the benefit of their population.  


Principle 14  


Rational planning constitutes an essential tool for reconciling any conflict between 
the needs of development and the need to protect and improve the environment.  


Principle 15  


Planning must be applied to human settlements and urbanization with a view to 
avoiding adverse effects on the environment and obtaining maximum social, 
economic and environmental benefits for all. In this respect projects which arc 
designed for colonialist and racist domination must be abandoned.  
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Principle 16  


Demographic policies which are without prejudice to basic human rights and which 
are deemed appropriate by Governments concerned should be applied in those 
regions where the rate of population growth or excessive population concentrations 
are likely to have adverse effects on the environment of the human environment 
and impede development.  


Principle 17  


Appropriate national institutions must be entrusted with the task of planning, 
managing or controlling the 9 environmental resources of States with a view to 
enhancing environmental quality.  


Principle 18  


Science and technology, as part of their contribution to economic and social 
development, must be applied to the identification, avoidance and control of 
environmental risks and the solution of environmental problems and for the 
common good of mankind.  


Principle 19  


Education in environmental matters, for the younger generation as well as adults, 
giving due consideration to the underprivileged, is essential in order to broaden the 
basis for an enlightened opinion and responsible conduct by individuals, enterprises 
and communities in protecting and improving the environment in its full human 
dimension. It is also essential that mass media of communications avoid 
contributing to the deterioration of the environment, but, on the contrary, 
disseminates information of an educational nature on the need to project and 
improve the environment in order to enable mal to develop in every respect.  


Principle 20  


Scientific research and development in the context of environmental problems, both 
national and multinational, must be promoted in all countries, especially the 
developing countries. In this connection, the free flow of up-to-date scientific 
information and transfer of experience must be supported and assisted, to facilitate 
the solution of environmental problems; environmental technologies should be 
made available to developing countries on terms which would encourage their wide 
dissemination without constituting an economic burden on the developing countries. 


Principle 21  


States have, in accordance with the Charter of the United Nations and the principles 
of international law, the sovereign right to exploit their own resources pursuant to 
their own environmental policies, and the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the environment of other 
States or of areas beyond the limits of national jurisdiction.  
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Principle 22  


States shall cooperate to develop further the international law regarding liability and 
compensation for the victims of pollution and other environmental damage caused 
by activities within the jurisdiction or control of such States to areas beyond their 
jurisdiction.  


Principle 23  


Without prejudice to such criteria as may be agreed upon by the international 
community, or to standards which will have to be determined nationally, it will be 
essential in all cases to consider the systems of values prevailing in each country, 
and the extent of the applicability of standards which are valid for the most 
advanced countries but which may be inappropriate and of unwarranted social cost 
for the developing countries.  


Principle 24  


International matters concerning the protection and improvement of the 
environment should be handled in a cooperative spirit by all countries, big and 
small, on an equal footing.  


Cooperation through multilateral or bilateral arrangements or other appropriate 
means is essential to effectively control, prevent, reduce and eliminate adverse 
environmental effects resulting from activities conducted in all spheres, in such a 
way that due account is taken of the sovereignty and interests of all States.  


Principle 25  


States shall ensure that international organizations play a coordinated, efficient and 
dynamic role for the protection and improvement of the environment.  


Principle 26  


Man and his environment must be spared the effects of nuclear weapons and all 
other means of mass destruction. States must strive to reach prompt agreement, in 
the relevant international organs, on the elimination and complete destruction of 
such weapons.  


21st plenary meeting  


16 June 1972  


Chapter 11  
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II


(Acts whose publication is not obligatory)


COUNCIL


COUNCIL DECISION
of 23 October 2001


establishing a Community mechanism to facilitate reinforced cooperation in civil protection assis-
tance interventions


(2001/792/EC, Euratom)


THE COUNCIL OF THE EUROPEAN UNION,


Having regard to the Treaty establishing the European
Community, and in particular Article 308 thereof, and to the
Treaty establishing the European Atomic Energy Community,
and in particular Article 203 thereof,


Having regard to the proposal from the Commission (1),


Having regard to the opinion of the European Parliament (2),


Having regard to the opinion of the Economic and Social
Committee (3),


Having regard to the opinion of the Committee of the
Regions (4),


Whereas:


(1) While action by the Community to implement the reso-
lution of the Council and of the representatives of the
Governments of the Member States, meeting within the
Council, of 8 July 1991 on improving mutual aid
between Member States in the event of natural or tech-
nological disaster (5) has helped protect people, the
environment and property, the need is now to ensure
even better protection in the event of natural, technolog-
ical, radiological and environmental emergencies,
including accidental marine pollution, occurring both
inside and outside the European Union, and to
strengthen the provisions of the resolution.


(2) The United Nations Economic Commission for Europe
(UN/ECE) Convention on the Transboundary Effects of
Industrial Accidents, which contains provisions on


matters such as prevention, emergency preparedness,
public information and participation, industrial accident
notification systems, response and mutual assistance,
entered into force on 19 April 2000. The Convention
was approved by the Community by Council Decision
98/685/EC (6).


(3) A mechanism to facilitate reinforced cooperation in civil
protection assistance interventions could supplement the
current Community action programme in the field of
civil protection (7) by making support available in the
event of major emergencies which may require urgent
response action. It would facilitate the mobilisation of
intervention teams, experts and other resources, as
required, through a reinforced Community civil protec-
tion structure consisting of a monitoring and informa-
tion centre and a common emergency communication
and information system. It would also provide an oppor-
tunity for collecting validated emergency information,
for disseminating that information to the Member States
and for sharing lessons learnt from interventions.


(4) Such a mechanism would take due account of the rele-
vant Community legislation and international commit-
ments. This Decision should therefore not affect the
reciprocal rights and obligations of the Member States
under bilateral or multilateral treaties, which relate to
the matters covered by this Decision.


(5) Prevention is of significant importance for the protec-
tion against natural, technological and environmental
disasters and would require further action to be consid-
ered.


(1) OJ C 29 E, 30.1.2001, p. 287.
(2) Opinion delivered on 14 June 2001 (not yet published in the Offi-


cial Journal). (6) OJ L 326, 3.12.1998, p. 1.
(3) OJ C 139, 11.5.2001, p. 27. (7) Council Decision 1999/847/EC of 9 December 1999 establishing a


Community action programme in the field of civil protection (OJ L
327, 21.12.1999, p. 53).


(4) OJ C 253, 12.9.2001, p. 17.
(5) OJ C 198, 27.7.1991, p. 1.
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(6) In the event of a major emergency within the
Community, or imminent threat thereof, which causes,
or is capable of causing, transboundary effects or which
may result in a call for assistance from one or more
Member States, there is a need for relevant notification
to be made as appropriate through an established reli-
able common emergency communication and informa-
tion system.


(7) Preparatory measures need to be taken at Member State
and Community level to enable assistance intervention
teams in emergencies to be mobilised rapidly and coor-
dinated with the requisite flexibility and to ensure,
through a training programme, the effective response
capability and complementarity of assessment and/or
coordination teams, intervention teams and other
resources, as appropriate. Other preparatory measures
would include pooling of information related to neces-
sary medical resources and stimulation of the use of new
technologies.


(8) In accordance with the principle of subsidiarity, a
Community mechanism would provide added value in
supporting and supplementing national policies in the
field of mutual civil protection assistance. If the
preparedness of the requesting Member State is not suffi-
cient for an adequate response to a major emergency in
terms of available resources, that State would be able to
supplement its preparedness by making an appeal to
such a Community mechanism.


(9) A mechanism should make it possible to mobilise, and
facilitate coordination of, assistance interventions in
order to help ensure better protection primarily of
people but also of the environment and property,
including cultural heritage, thereby reducing loss of
human life, injury, material damage, economic and
environmental damage, and making achievement of the
objectives of social cohesion and solidarity more
tangible.


(10) The isolated and outermost regions and some other
areas of the Community often have special characteris-
tics and needs owing to their geography, terrain and
social and economic circumstances. These have an
adverse effect, hamper the deployment of assistance and
intervention resources making it difficult to deliver aid
and means of assistance, and create particular needs for
assistance in the event of serious danger of major emer-
gency. Such a Community mechanism would also allow
better response to be made to these situations and needs.


(11) With respect to civil protection assistance intervention
outside the Community, a mechanism could be made
use of as a tool for facilitating and supporting actions
undertaken, within their respective competences, by the
Community and the Member States.


(12) Such a Community mechanism could, under conditions
to be determined, also be a tool for facilitating and
supporting crisis management referred to in Title V of
the Treaty on European Union.


(13) Assistance interventions would either be conducted
autonomously or as a contribution to an operation led
by an international organisation, for which case the
Community should develop its relations with the rele-
vant global and regional international organisations.


(14) Participation in such a mechanism would be open to the
candidate countries.


(15) There is a need to improve transparency and to consoli-
date and strengthen the various existing civil protection
actions in continued pursuit of the objectives of the
Treaty.


(16) The measures necessary for the implementation of this
Decision should be adopted in accordance with Council
Decision 1999/468/EC of 28 June 1999 laying down
the procedures for the exercise of implementing powers
conferred on the Commission (1).


(17) The use of the same Committee for the present mecha-
nism as for the existing Community action programme
in the field of civil protection should ensure consistency
and complementarity for the implementation of the
mechanism.


(18) The Treaty establishing the European Community and
the Treaty establishing the European Atomic Energy
Community do not provide powers for adopting this
Decision other than those of Articles 308 and 203,
respectively,


HAS ADOPTED THIS DECISION:


Article 1


1. A Community mechanism to facilitate reinforced
cooperation between the Community and the Member States in
civil protection assistance intervention in the event of major
emergencies, or the imminent threat thereof, which may
require urgent response action is hereby established (hereinafter
‘the mechanism’).


2. The mechanism is intended to help ensure better protec-
tion, primarily of people but also of the environment and
property, including cultural heritage, in the event of major
emergencies, i.e. natural, technological, radiological or environ-
mental accidents occurring inside or outside the Community,
including accidental marine pollution, as provided for in
Decision No 2850/2000/EC of the European Parliament and of
the Council of 20 December 2000 setting up a Community
framework for cooperation in the field of accidental or delib-
erate marine pollution (2).


The mechanism does not affect obligations under existing rele-
vant legislation of the European Community or the European
Atomic Energy Community or existing international agree-
ments.


(1) OJ L 184, 17.7.1999, p. 23.
(2) OJ L 332, 28.12.2000, p. 1.
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The general purpose of the mechanism is to provide, on
request, support in the event of such emergencies and to
facilitate improved coordination of assistance intervention
provided by the Member States and the Community, taking
into account the special needs of the isolated, outermost and
other regions or islands of the Community.


3. The mechanism consists of a series of elements and
actions including:


— the identification of intervention teams and other interven-
tion support available in Member States for assistance inter-
vention in the event of emergencies,


— the setting-up and implementation of a training programme
for intervention teams and other intervention support, and
for experts for the assessment and/or coordination teams,


— workshops, seminars and pilot projects on major aspects of
interventions,


— the establishment and, as needed, dispatch of assessment
and/or coordination teams,


— the establishment and management of a monitoring and
information centre,


— the establishment and management of a common emer-
gency communication and information system,


— other support action, such as measures to facilitate trans-
port of resources for assistance intervention.


Article 2


1. In the event of a major emergency within the
Community, or imminent threat thereof, which causes or is
capable of causing transboundary effects or which may result
in a call for assistance from one or more Member States, the
Member State in which the emergency has occurred shall,
without delay, notify:


(a) those Member States which may be affected by the emer-
gency, unless this obligation of notification has already
been addressed under relevant legislation of the European
Community or the European Atomic Energy Community
or existing international agreements, and


(b) the Commission, when a possible request for assistance
through the monitoring and information centre can be
anticipated, in order that the Commission may, as appro-
priate, inform the other Member States and activate its
competent services.


2. Such notification shall, as appropriate, be made through
the communication and information system.


Article 3


To ensure their capability for effective intervention response in
the event of a major emergency, Member States shall:


(a) within their competent services and, in particular, their civil
protection services or other emergency services, identify in
advance intervention teams which might be available for
such intervention or could be established for intervening at
very short notice, in order to be dispatched, generally
within 12 hours following a request for assistance, taking
into account that team composition should depend on the


type of major emergency and on particular needs in that
emergency;


(b) select experts who can be called on to serve on the site of
an emergency in an assessment and/or coordination team;


(c) provide relevant general information on these teams and
experts as well as on medical resources as laid down in
Article 4(e) within six months of the adoption of this
Decision, and promptly update this information when
necessary;


(d) consider the possibility of also providing, as required, other
intervention support which might be available from the
competent services, such as specialised personnel and
equipment to deal with a particular emergency, and of
calling upon resources which may be provided by non-
governmental organisations and other relevant entities;


(e) for the purposes of applying this Decision, appoint the
competent authorities, designate the contact points and
inform the Commission accordingly.


Article 4


With a view to achieving the objectives and implementing the
actions defined in Article 1, the Commission shall:


(a) establish and manage a monitoring and information centre
accessible and able to react immediately 24 hours a day
and serving the Member States and the Commission for the
purposes of the mechanism;


(b) establish and manage a reliable common emergency
communication and information system to enable
communication and sharing of information between the
monitoring and information centre and the contact points
designated for that purpose by the Member States;


(c) establish the capability to mobilise and dispatch, as quickly
as possible, small teams of experts responsible for:


— assessing the situation for the benefit of the Member
States, the monitoring and information centre and the
State requesting assistance,


— facilitating, when necessary, coordination of assistance
operations on site and liaising, when necessary and
appropriate, with the competent authorities of the State
requesting assistance;


(d) set up a training programme, with a view to improving the
coordination of civil protection assistance intervention by
ensuring compatibility and complementarity between the
intervention teams as laid down in Article 3(a) or as appro-
priate other intervention support as laid down in Article
3(b), and by improving the competence of experts for
assessment. The programme should include joint courses
and exercises and an exchange system whereby individuals
may be seconded to teams in other Member States;


(e) pool information on the capabilities of the Member States
for maintaining a production of serums and vaccines or
other necessary medical resources and on the stocks which
might be available for intervention in the event of a major
emergency and compile this information in the information
system;
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(f) set up a programme of lessons learned from the interven-
tions conducted within the framework of the mechanism
and disseminate these lessons through the information
system;


(g) stimulate and encourage the introduction and use for the
purpose of the mechanism of new technologies, including
systems for notification and alert, exchange of information,
use of satellite technology and assistance to decision-
making in the management of emergencies;


(h) take measures to facilitate transport of resources for assis-
tance intervention and other support action.


Article 5


1. Where an emergency occurs within the Community, a
Member State may request assistance, which request should be
as specific as possible:


(a) from the other Member States through the monitoring and
information centre, in which case, upon receiving such a
request the Commission shall, as appropriate and without
delay:


— forward the request to the other Member States' contact
points,


— facilitate the mobilisation of teams, experts and other
intervention support,


— collect validated information on the emergency and
disseminate it to the Member States, or


(b) directly from the other Member States.


2. Any Member State to which a request for assistance is
addressed shall promptly determine whether it is in a position
to render the assistance required, and inform the requesting
Member State thereof, either through the monitoring and infor-
mation centre or directly and then, depending on the circum-
stances, also the centre, indicating the scope and terms of any
assistance it might render.


3. The requesting Member State shall be responsible for
directing assistance interventions. The authorities of the
requesting Member State shall lay down guidelines and, if
necessary, define the limits of the tasks entrusted to the inter-
vention teams, without giving details of their execution, which
are to be left to the person in charge appointed by the Member
State rendering assistance.


4. The requesting Member State may ask the teams to direct
the intervention on its behalf in which case the teams provided
by the Member States and the Community shall endeavour to
coordinate their interventions.


5. The assessment and/or coordination team should facili-
tate coordination between intervention teams and, as necessary
and appropriate, liaise with the competent authorities of the
requesting Member State.


Article 6


The provisions of Article 5 may also, upon request, be imple-
mented in respect of interventions outside the Community.
Such interventions may either be conducted as an autonomous


assistance intervention or as a contribution to an intervention
led by an international organisation.


The coordination of civil protection assistance interventions
conducted within the framework of this mechanism outside the
Community is ensured by the Member State entrusted with the
Presidency of the Council of the European Union.


Article 7


Participation in the mechanism shall be open to:
— the candidate countries of central and eastern Europe in


accordance with the conditions established in the Europe
Agreements, in their additional protocols, and in the deci-
sions of the respective Association Councils,


— Cyprus, Malta and Turkey on the basis of bilateral agree-
ments to be concluded with these countries.


Article 8


1. The Commission shall implement the actions related to
the mechanism in accordance with the procedures laid down in
Article 9(2).


2. The Commission shall also in accordance with the
procedures laid down in Article 9(3) establish common rules
particularly on the following matters:


(a) resources available for assistance intervention, as laid down
in Article 3;


(b) the monitoring and information centre, as laid down in
Article 4(a);


(c) the common emergency communication and information
system, as laid down in Article 4(b);


(d) the assessment and/or coordination teams, as laid down in
Article 4(c), including criteria for the selection of experts;


(e) the training programme, as laid down in Article 4(d);


(f) information on medical resources, as laid down in Article
4(e);


(g) the interventions inside the Community, on the basis of the
resolution of 8 July 1991, as well as the interventions
outside the Community as laid down in Article 6.


Article 9


1. The Commission shall be assisted by the committee set
up by Article 4(1) of Decision 1999/847/EC.


2. Where reference is made to this paragraph, Articles 4 and
7 of Decision 1999/468/EC shall apply.


The period laid down in Article 4(3) of Decision 1999/468/EC
shall be set at three months.


3. Where reference is made to this paragraph, Articles 5 and
7 of Decision 1999/468/EC shall apply.


The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at three months.


4. The Committee shall establish its rules of procedure.
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Article 10


The Commission shall evaluate the implementation of this Decision every third year from the date it takes
effect and transmit the conclusions of that evaluation together with any proposals for amendments to the
Decision to the European Parliament and the Council.


Article 11


This Decision shall take effect on 1 January 2002.


Article 12


This Decision is addressed to the Member States.


Done at Luxembourg, 23 October 2001.


For the Council


The President


A. NEYTS-UYTTEBROECK
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ENVIRONMENTAL LAW GUIDELINES AND PRINCIPLES  
ON SHARED NATURAL RESOURCES 


 
Explanatory Note 
 
The draft principles of conduct, in this note further referred to as the principles, have been drawn 
up for the guidance of States in the field of the environment with respect to conservation and 
harmonious utilization of natural resources shared by two or more States. The principles refer to 
such conduct of individual Slates as is considered conducive to the attainment of the said objective 
in a manner which does not adversely affect the environment, Moreover, the principles aim to 
encourage States sharing a natural resource, to co operate in the field of the environment 
 
An attempt has been made to avoid language which might create the impression of intending to 
refer to, as the case may be, either a specific legal obligation under international law, or to the 
absence of such obligation. 
 
The language used throughout does not seek to prejudice whether or to what extent the conduct 
envisaged in the principles is already prescribed by existing rules of general international law. Neither 
does the formulation intend to express an opinion as to whether or to what extent and in what 
manner the principles as far as they do not reflect already existing rules of general international law 
should be incorporated in the body of general international law. 
 
The principles were drafted, in response to United Nations General Assembly Resolution 3129 
(X1VllI) of 13 December 1973, by a UNEP working group of legal experts which met between 1976 
and 1978. In the light of the Working Group’s report (LJNEP.IG.12/2) and further Government 
comments on the draft principles (UN document A/34/557 and Corr.l), the General Assembly by 
Resolution 34/186 of 18 December 1919 requested all States ‘to use the principles as guidelines and 
recommendations in the formulation of bilateral or multilateral conventions regarding natural 
resources shared by two or more States, on the basis of the principles of good faith and in the spirit 
of good neighborliness and in such a way as to enhance and not to affect adversely development and 
the interests of all countries and in particular of the developing countries”. 
 
Progress reports on implementation of the principles were submitted to the General Assembly 
through the UNEP Governing Council in 1981 (UNEP/GC.9/5/Add.2) and in 1985 
(UNEP/GC.13/9/Add.1). 
 
Principle 1 
It is necessary for States to co-operate in the field of the environment concerning the conservation 
and harmonious utilization of natural resources shared by two or more States. Accordingly, it is 
necessary that consistent with the concept of equitable utilization of shared natural resources, States 
co-operate with a view to controlling, preventing, reducing or eliminating adverse environmental 
effects which may result from the utilization of such resources. Such co-operation is to take place on 
an equal footing and taking into account the sovereignty, rights and interests of the States 
concerned. 
 
Principle 2 
in order to ensure effective international co-operation in the field of the environment concerning the 
conservation and harmonious utilization of natural resources shared by two or more States, States 
sharing such natural resources should endeavor to conclude bilateral or multilateral agreements 
between or among themselves in order to secure specific regulation of their conduct. In this respect, 
applying as necessary the present principles in a legally binding manner, or should endeavor to enter 
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into other arrangements, as appropriate, for this purpose. In entering into such agreements on 
arrangements, States should consider the establishment of institutional structures, such as joint 
international commissions, for consultations an environmental problems relating to the protection 
and use of shared natural resources 
 
Principle 3 
1. States have, in accordance with the Charter of the United Nations and the principles of 
international law, the sovereign right to exploit their own resources pursuant to their own 
environmental policies, and the responsibility to ensure that activities within their jurisdiction or 
control do not cause damage to the environment of other States or of areas beyond the limits of 
national jurisdiction. 
 
2.  The principles set forth in paragraph I, as well as the other principles entitled in this 
document, apply to shared natural resources. 
 
3. Accordingly, it is necessary for each state to avoid to the maximum extent possible and to 
reduce to the minimum extent possible the adverse environmental effects beyond its jurisdiction of 
the utilization of a shared natural resource so as to protect the environment, in particular when such 
utilization might 
 
 (a)  cause damage to the environment which could have repercussions on the utilization 


of the resource by another sharing State; 
 


(b) threaten the conservation of a shared renewable resource: 
 


(c)  endanger the health of the population of another State. 
 


Without prejudice to the generality of the above principle, it should be interpreted taking 
into account, where appropriate, the practical capabilities of States sharing the natural resource. 
 
Principle 4 


States should make environmental assessment before engaging in any activity with respect 
to a shared natural resource which may create a risk of significantly affecting the environment of 
another State or States sharing that resource.  (see definition of “significantly” below) 
 
Principle 5 


States sharing a natural resource should, to the extent practicable, exchange information and 
engage in consultations on a regular basis on its environmental aspects 
 
Principle 6 
(1) It is necessary for every State sharing a natural resource with one or more other States:- 
 


(a) to notify in advance the other State or States of the pertinent details of plans to 
initiate, or  make change in, the conservation or utilization of the resource which can  
reasonably be expected to affect significantly*  the environment in the territory of the other 
State or States; and 
 
(b) upon request of the other State or States, to enter into consultations concerning the 
above mentioned plans; and 


 
(c) to provide, upon request to that effect or the other States o States, specific additional 
pertinent information concerning sub plans. and 
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(d) if there has been no advance notification as envisaged in sub-paragraph (a) above to 
enter into consultations about such plans upon request of the other State or States. 


 
(2) In cases where the transmission of certain information is prevented by national legislation 
or international conventions, The State or States withholding such information shall nevertheless, on 
the basis, in particular,  of the principle of good faith and in the spirit of good neighborliness co-
operate with the other interested State or States with the aim of finding a satisfactory solution. 
  
Principle 7 
Exchange of information, notification, consultations and other forms of co-operation regarding 
shared natural resources are carried out on the basis of the principle of good faith and in the spirit of 
good neighborliness and in such a way as to avoid any unreasonable delays either in the forms of co-
operation or in carrying out development or conservation projects 
 
 
------------------------------------- 
 
 
*  See definition 
 
Principle 8 
When it would be useful to clarify environmental problems relating to a shared natural resource 
States should engage in joint scientific studies and assessments, with a view to facilitating the finding 
of appropriate and satisfactory solutions to such problems on the basis of agreed data, 
 
Principle 9 
1. States have a duty urgently to inform other States which may be affected. 
 


(a) Of any emergency situation arising from the utilization of a shared natural resource 
which might cause sudden harmful effects on their environment. 


 
(b) Of any sudden grave natural events related to a shared natural resource which may affect 
the environment, of such States. 


 
 
2. States should also, when appropriate, inform the competent international organizations of 
any such situation or event. 
 
 
3. States concerned should co-operate, in particular by means of agreed contingency plans, 
when appropriate, and mutual assistance, in order to avert grave situations, and to eliminate reduce 
or correct, as far as possible, the effects of such situations or events, 
 
Principle 10 
States sharing a natural resource should, when appropriate, consider the possibilities of jointly 
seeking the services of any competent international organization in clarifying the environmental 
problems relating to the conservation or utilization of such natural resource. 
 
Principle 11 
1. The relevant provisions of the Charter of the United Nations and of the Declaration of 
Principles of International Law concerning Friendly Relations and Co operation among States in 
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accordance with the Charter of the United Nations apply to the settlement of environmental 
disputes arising out of the conservation or utilization of shared natural resources. 
 
2. In case negotiations or other non-binding means have failed to settle a dispute within a 
reasonable time, it is necessary for States to submit the dispute to an appropriate settlement 
procedure which is mutually agreed by them, preferably in advance.  The procedure should be 
speedy, effective and binding. 
 
3 It is necessary for the States parties to such a dispute to refrain from any action which may 
aggravate the situation with respect to the environment to the extent of creating an obstacle to the 
amicable settlement of the dispute 
 
Principle 12 
I. States are responsible for the fulfillment of their international obligations in the field of the 
environment concerning the conservation and utilization of shared natural resources.   They are 
subject to liability in accordance with applicable international law for environmental damage 
resulting from violations of these obligations caused to areas beyond their jurisdiction 
 
2. States should co-operate to develop further international Law regarding liability and 
compensation for the victims of environmental damage arising out of the utilization of a shared 
natural resource and caused to areas beyond their jurisdiction. 
 
Principle 13 
It is necessary for States, when considering, under their domestic environmental policy, the 
permissibility of domestic activities, to take into account the potential adverse environmental effects 
arising out of the utilizations of shared natural resources, without discrimination as to whether the 
effects would occur within their jurisdiction or outside it.  
 
Principle 14 
States should endeavor, in accordance with their legal systems and, where appropriate, on a basis 
agreed by them, to provide persons in other States who have been or may be adversely affected by 
environmental damage resulting from the utilization of shared natural resources with equivalent 
access to and treatment in the same administrative and judicial proceedings, and make available to 
them the same remedies as are aver table to persons within their own jurisdictions who have been or 
may be similarly affected. 
 
Principle 15 
The present principles should be interpreted and applied in such a way as to enhance and not to 
affect adversely development and the interests of all countries, and in particular of the developing 
countries. 
 
 
 
 
 
 
Definition 
 
In the present text, the expression “significantly affect” refers to any appreciable effects on a shared 
natural resource and excludes “de minimis” effects. 
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PREAMBLE
The States Parties to this Convention,


Prompted  by the desire to settle, in a spirit of mutual understanding and
cooperation, all issues relating to the law of the sea and aware of the historic
significance of this Convention as an important contribution to the
maintenance of peace, justice and progress for all peoples of the world,


Noting  that developments since the United Nations Conferences on the
Law of the Sea held at Geneva in 1958 and 1960 have accentuated the need
for a new and generally acceptable Convention on the law of the sea,


Conscious  that the problems of ocean space are closely interrelated and
need to be considered as a whole,


Recognizing  the desirability of establishing through this Convention,
with due regard for the sovereignty of all States, a legal order for the seas and
oceans which will facilitate international communication, and will promote
the peaceful uses of the seas and oceans, the equitable and efficient utilization
of their resources, the conservation of their living resources, and the study,
protection and preservation of the marine environment,


Bearing in mind  that the achievement of these goals will contribute to
the realization of a just and equitable international economic order which
takes into account the interests and needs of mankind as a whole and, in
particular, the special interests and needs of developing countries, whether
coastal or land-locked,


Desiring  by this Convention to develop the principles embodied in
resolution 2749 (XXV) of 17 December 1970 in which the General Assembly
of the United Nations solemnly declared inter alia that the area of the seabed
and ocean floor and the subsoil thereof, beyond the limits of national
jurisdiction, as well as its resources, are the common heritage of mankind, the
exploration and exploitation of which shall be carried out for the benefit of
mankind as a whole, irrespective of the geographical location of States,


Believing  that the codification and progressive development of the law
of the sea achieved in this Convention will contribute to the strengthening of
peace, security, cooperation and friendly relations among all nations in
conformity with the principles of justice and equal rights and will promote the
economic and social advancement of all peoples of the world, in accordance
with the Purposes and Principles of the United Nations as set forth in the
Charter,


Affirming  that matters not regulated by this Convention continue to be
governed by the rules and principles of general international law,


Have agreed as follows:
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PART I
INTRODUCTION


Article 1
Use of terms and scope


1. For the purposes of this Convention:
(1) "Area" means the seabed and ocean floor and subsoil thereof,


beyond the limits of national jurisdiction;
(2) "Authority" means the International Seabed Authority;
(3) "activities in the Area" means all activities of exploration for,


and exploitation of, the resources of the Area;
(4) "pollution of the marine environment" means the introduction


by man, directly or indirectly, of substances or energy into the marine
environment, including estuaries, which results or is likely to result in such
deleterious effects as harm to living resources and marine life, hazards to
human health, hindrance to marine activities, including fishing and other
legitimate uses of the sea, impairment of quality for use of sea water and
reduction of amenities;


(5) (a) "dumping" means:
(i) any deliberate disposal of wastes or other matter from


vessels, aircraft, platforms or other man-made
structures at sea;


(ii) any deliberate disposal of vessels, aircraft, platforms
or other man-made structures at sea;


(b) "dumping" does not include:
(i) the disposal of wastes or other matter incidental to, or


derived from the normal operations of vessels,
aircraft, platforms or other man-made structures at
sea and their equipment, other than wastes or other
matter transported by or to vessels, aircraft, platforms
or other man-made structures at sea, operating for the
purpose of disposal of such matter or derived from
the treatment of such wastes or other matter on such
vessels, aircraft, platforms or structures;


(ii) placement of matter for a purpose other than the mere
disposal thereof, provided that such placement is not
contrary to the aims of this Convention.


2. (1) "States Parties" means States which have consented to be bound
by this Convention and for which this Convention is in force.


(2) This Convention applies mutatis mutandis to the entities
referred to in article 305, paragraph l(b), (c), (d), (e) and (f), which become
Parties to this Convention in accordance with the conditions relevant to each,
and to that extent "States Parties" refers to those entities.
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PART II
TERRITORIAL SEA AND CONTIGUOUS ZONE


SECTION 1.  GENERAL PROVISIONS


Article 2
Legal status of the territorial sea, of the air space 
over the territorial sea and of its bed and subsoil


1. The sovereignty of a coastal State extends, beyond its land territory
and internal waters and, in the case of an archipelagic State, its archipelagic
waters, to an adjacent belt of sea, described as the territorial sea.


2. This sovereignty extends to the air space over the territorial sea as
well as to its bed and subsoil.


3. The sovereignty over the territorial sea is exercised subject to this
Convention and to other rules of international law.


SECTION 2.  LIMITS OF THE TERRITORIAL SEA


Article 3
Breadth of the territorial sea


Every State has the right to establish the breadth of its territorial sea up
to a limit not exceeding 12 nautical miles, measured from baselines
determined in accordance with this Convention.


Article 4
Outer limit of the territorial sea


The outer limit of the territorial sea is the line every point of which is at
a distance from the nearest point of the baseline equal to the breadth of the
territorial sea.


Article 5
Normal baseline


Except where otherwise provided in this Convention, the normal baseline
for measuring the breadth of the territorial sea is the low-water line along the
coast as marked on large-scale charts officially recognized by the coastal
State.


Article 6
Reefs


In the case of islands situated on atolls or of islands having fringing
reefs, the baseline for measuring the breadth of the territorial sea is the
seaward low-water line of the reef, as shown by the appropriate symbol on
charts officially recognized by the coastal State.
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Article 7
Straight baselines


1. In localities where the coastline is deeply indented and cut into, or
if there is a fringe of islands along the coast in its immediate vicinity, the
method of straight baselines joining appropriate points may be employed in
drawing the baseline from which the breadth of the territorial sea is measured.


2. Where because of the presence of a delta and other natural
conditions the coastline is highly unstable, the appropriate points may be
selected along the furthest seaward extent of the low-water line and,
notwithstanding subsequent regression of the low-water line, the straight
baselines shall remain effective until changed by the coastal State in
accordance with this Convention.


3. The drawing of straight baselines must not depart to any appreciable
extent from the general direction of the coast, and the sea areas lying within
the lines must be sufficiently closely linked to the land domain to be subject
to the regime of internal waters.


4. Straight baselines shall not be drawn to and from low-tide elevations,
unless lighthouses or similar installations which are permanently above sea
level have been built on them or except in instances where the drawing of
baselines to and from such elevations has received general international
recognition.


5. Where the method of straight baselines is applicable under
paragraph 1, account may be taken, in determining particular baselines, of
economic interests peculiar to the region concerned, the reality and the
importance of which are clearly evidenced by long usage.


6. The system of straight baselines may not be applied by a State in
such a manner as to cut off the territorial sea of another State from the high
seas or an exclusive economic zone.


Article 8
Internal waters


1. Except as provided in Part IV, waters on the landward side of the
baseline of the territorial sea form part of the internal waters of the State.


2. Where the establishment of a straight baseline in accordance with the
method set forth in article 7 has the effect of enclosing as internal waters
areas which had not previously been considered as such, a right of innocent
passage as provided in this Convention shall exist in those waters.


Article 9
Mouths of rivers


If a river flows directly into the sea, the baseline shall be a straight line
across the mouth of the river between points on the low-water line of its
banks.


Article 10
Bays


1. This article relates only to bays the coasts of which belong to a
single State.
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2. For the purposes of this Convention, a bay is a well-marked
indentation whose penetration is in such proportion to the width of its mouth
as to contain land-locked waters and constitute more than a mere curvature
of the coast.  An indentation shall not, however, be regarded as a bay unless
its area is as large as, or larger than, that of the semi-circle whose diameter is
a line drawn across the mouth of that indentation.


3. For the purpose of measurement, the area of an indentation is that
lying between the low-water mark around the shore of the indentation and a
line joining the low-water mark of its natural entrance points.  Where,
because of the presence of islands, an indentation has more than one mouth,
the semi-circle shall be drawn on a line as long as the sum total of the lengths
of the lines across the different mouths.  Islands within an indentation shall
be included as if they were part of the water area of the indentation.


4. If the distance between the low-water marks of the natural entrance
points of a bay does not exceed 24 nautical miles, a closing line may be
drawn between these two low-water marks, and the waters enclosed thereby
shall be considered as internal waters.


5. Where the distance between the low-water marks of the natural
entrance points of a bay exceeds 24 nautical miles, a straight baseline of
24 nautical miles shall be drawn within the bay in such a manner as to enclose
the maximum area of water that is possible with a line of that length.


6. The foregoing provisions do not apply to so-called "historic" bays,
or in any case where the system of straight baselines provided for in article 7
is applied.


Article 11
Ports


For the purpose of delimiting the territorial sea, the outermost permanent
harbour works which form an integral part of the harbour system are regarded
as forming part of the coast.  Off-shore installations and artificial islands shall
not be considered as permanent harbour works.


Article 12
Roadsteads


Roadsteads which are normally used for the loading, unloading and
anchoring of ships, and which would otherwise be situated wholly or partly
outside the outer limit of the territorial sea, are included in the territorial sea.


Article 13
Low-tide elevations


1. A low-tide elevation is a naturally formed area of land which is
surrounded by and above water at low tide but submerged at high tide.  Where
a low-tide elevation is situated wholly or partly at a distance not exceeding
the breadth of the territorial sea from the mainland or an island, the low-water
line on that elevation may be used as the baseline for measuring the breadth
of the territorial sea.


2. Where a low-tide elevation is wholly situated at a distance exceeding
the breadth of the territorial sea from the mainland or an island, it has no
territorial sea of its own.
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Article 14
Combination of methods for determining baselines


The coastal State may determine baselines in turn by any of the methods
provided for in the foregoing articles to suit different conditions.


Article 15
Delimitation of the territorial sea between States


with opposite or adjacent coasts


Where the coasts of two States are opposite or adjacent to each other,
neither of the two States is entitled, failing agreement between them to the
contrary, to extend its territorial sea beyond the median line every point of
which is equidistant from the nearest points on the baselines from which the
breadth of the territorial seas of each of the two States is measured.  The
above provision does not apply, however, where it is necessary by reason of
historic title or other special circumstances to delimit the territorial seas of the
two States in a way which is at variance therewith.


Article 16
Charts and lists of geographical coordinates


1. The baselines for measuring the breadth of the territorial sea
determined in accordance with articles 7, 9 and 10, or the limits derived
therefrom, and the lines of delimitation drawn in accordance with articles 12
and 15 shall be shown on charts of a scale or scales adequate for ascertaining
their position.  Alternatively, a list of geographical coordinates of points,
specifying the geodetic datum, may be substituted.


2. The coastal State shall give due publicity to such charts or lists of
geographical coordinates and shall deposit a copy of each such chart or list
with the Secretary-General of the United Nations.


SECTION 3.  INNOCENT PASSAGE IN THE TERRITORIAL SEA


SUBSECTION A.  RULES APPLICABLE TO ALL SHIPS


Article 17
Right of innocent passage


Subject to this Convention, ships of all States, whether coastal or
land-locked, enjoy the right of innocent passage through the territorial sea.


Article 18
Meaning of passage


1. Passage means navigation through the territorial sea for the purpose
of:


(a) traversing that sea without entering internal waters or calling at
a roadstead or port facility outside internal waters; or


(b) proceeding to or from internal waters or a call at such roadstead
or port facility.


2. Passage shall be continuous and expeditious.  However, passage
includes stopping and anchoring, but only in so far as the same are incidental
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to ordinary navigation or are rendered necessary by force majeure or distress
or for the purpose of rendering assistance to persons, ships or aircraft in
danger or distress.


Article 19
Meaning of innocent passage


1. Passage is innocent so long as it is not prejudicial to the peace, good
order or security of the coastal State.  Such passage shall take place in
conformity with this Convention and with other rules of international law.


2. Passage of a foreign ship shall be considered to be prejudicial to the
peace, good order or security of the coastal State if in the territorial sea it
engages in any of the following activities:


(a) any threat or use of force against the sovereignty, territorial
integrity or political independence of the coastal State, or in any
other manner in violation of the principles of international law
embodied in the Charter of the United Nations;


(b) any exercise or practice with weapons of any kind;
(c) any act aimed at collecting information to the prejudice of the


defence or security of the coastal State;
(d) any act of propaganda aimed at affecting the defence or security


of the coastal State;
(e) the launching, landing or taking on board of any aircraft;
(f) the launching, landing or taking on board of any military


device;
(g) the loading or unloading of any commodity, currency or person


contrary to the customs, fiscal, immigration or sanitary laws and
regulations of the coastal State;


(h) any act of wilful and serious pollution contrary to this
Convention;


(i) any fishing activities;
(j) the carrying out of research or survey activities;
(k) any act aimed at interfering with any systems of communication


or any other facilities or installations of the coastal State;
(l) any other activity not having a direct bearing on passage.


Article 20
Submarines and other underwater vehicles


In the territorial sea, submarines and other underwater vehicles are
required to navigate on the surface and to show their flag.


Article 21
Laws and regulations of the coastal State relating to innocent passage


1. The coastal State may adopt laws and regulations, in conformity with
the provisions of this Convention and other rules of international law, relating
to innocent passage through the territorial sea, in respect of all or any of the
following:


(a) the safety of navigation and the regulation of maritime traffic;
(b) the protection of navigational aids and facilities and other


facilities or installations;
(c) the protection of cables and pipelines;
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(d) the conservation of the living resources of the sea;
(e) the prevention of infringement of the fisheries laws and


regulations of the coastal State;
(f) the preservation of the environment of the coastal State and the


prevention, reduction and control of pollution thereof;
(g) marine scientific research and hydrographic surveys;
(h) the prevention of infringement of the customs, fiscal,


immigration or sanitary laws and regulations of the coastal
State.


2. Such laws and regulations shall not apply to the design, construction,
manning or equipment of foreign ships unless they are giving effect to
generally accepted international rules or standards.


3. The coastal State shall give due publicity to all such laws and
regulations.


4. Foreign ships exercising the right of innocent passage through the
territorial sea shall comply with all such laws and regulations and all
generally accepted international regulations relating to the prevention of
collisions at sea.


Article 22
Sea lanes and traffic separation schemes in the territorial sea


1. The coastal State may, where necessary having regard to the safety
of navigation, require foreign ships exercising the right of innocent passage
through its territorial sea to use such sea lanes and traffic separation schemes
as it may designate or prescribe for the regulation of the passage of ships.


2. In particular, tankers, nuclear-powered ships and ships carrying
nuclear or other inherently dangerous or noxious substances or materials may
be required to confine their passage to such sea lanes.


3. In the designation of sea lanes and the prescription of traffic
separation schemes under this article, the coastal State shall take into account:


(a) the recommendations of the competent international
organization;


(b) any channels customarily used for international navigation;
(c) the special characteristics of particular ships and channels; and
(d) the density of traffic.


4. The coastal State shall clearly indicate such sea lanes and traffic
separation schemes on charts to which due publicity shall be given.


Article 23
Foreign nuclear-powered ships and ships carrying nuclear


or other inherently dangerous or noxious substances


Foreign nuclear-powered ships and ships carrying nuclear or other
inherently dangerous or noxious substances shall, when exercising the right
of innocent passage through the territorial sea, carry documents and observe
special precautionary measures established for such ships by international
agreements.
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Article 24
Duties of the coastal State


1. The coastal State shall not hamper the innocent passage of foreign
ships through the territorial sea except in accordance with this Convention.
In particular, in the application of this Convention or of any laws or
regulations adopted in conformity with this Convention, the coastal State
shall not:


(a) impose requirements on foreign ships which have the practical
effect of denying or impairing the right of innocent passage; or


(b) discriminate in form or in fact against the ships of any State or
against ships carrying cargoes to, from or on behalf of any
State.


2. The coastal State shall give appropriate publicity to any danger to
navigation, of which it has knowledge, within its territorial sea.


Article 25
Rights of protection of the coastal State


1. The coastal State may take the necessary steps in its territorial sea to
prevent passage which is not innocent.


2. In the case of ships proceeding to internal waters or a call at a port
facility outside internal waters, the coastal State also has the right to take the
necessary steps to prevent any breach of the conditions to which admission
of those ships to internal waters or such a call is subject.


3. The coastal State may, without discrimination in form or in fact
among foreign ships, suspend temporarily in specified areas of its territorial
sea the innocent passage of foreign ships if such suspension is essential for
the protection of its security, including weapons exercises.  Such suspension
shall take effect only after having been duly published.


Article 26
Charges which may be levied upon foreign ships


1. No charge may be levied upon foreign ships by reason only of their
passage through the territorial sea.


2. Charges may be levied upon a foreign ship passing through the
territorial sea as payment only for specific services rendered to the ship.
These charges shall be levied without discrimination.


SUBSECTION B.  RULES APPLICABLE TO
MERCHANT SHIPS AND GOVERNMENT SHIPS 


OPERATED FOR COMMERCIAL PURPOSES


Article 27
Criminal jurisdiction on board a foreign ship


1. The criminal jurisdiction of the coastal State should not be exercised
on board a foreign ship passing through the territorial sea to arrest any person
or to conduct any investigation in connection with any crime committed on
board the ship during its passage, save only in the following cases:


(a) if the consequences of the crime extend to the coastal State;
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(b) if the crime is of a kind to disturb the peace of the country or
the good order of the territorial sea;


(c) if the assistance of the local authorities has been requested by
the master of the ship or by a diplomatic agent or consular
officer of the flag State; or


(d) if such measures are necessary for the suppression of illicit
traffic in narcotic drugs or psychotropic substances.


2. The above provisions do not affect the right of the coastal State to
take any steps authorized by its laws for the purpose of an arrest or
investigation on board a foreign ship passing through the territorial sea after
leaving internal waters.


3. In the cases provided for in paragraphs 1 and 2, the coastal State
shall, if the master so requests, notify a diplomatic agent or consular officer
of the flag State before taking any steps, and shall facilitate contact between
such agent or officer and the ship's crew.  In cases of emergency this
notification may be communicated while the measures are being taken.


4. In considering whether or in what manner an arrest should be made,
the local authorities shall have due regard to the interests of navigation.


5. Except as provided in Part XII or with respect to violations of laws
and regulations adopted in accordance with Part V, the coastal State may not
take any steps on board a foreign ship passing through the territorial sea to
arrest any person or to conduct any investigation in connection with any crime
committed before the ship entered the territorial sea, if the ship, proceeding
from a foreign port, is only passing through the territorial sea without entering
internal waters.


Article 28
Civil jurisdiction in relation to foreign ships


1. The coastal State should not stop or divert a foreign ship passing
through the territorial sea for the purpose of exercising civil jurisdiction in
relation to a person on board the ship.


2. The coastal State may not levy execution against or arrest the ship
for the purpose of any civil proceedings, save only in respect of obligations
or liabilities assumed or incurred by the ship itself in the course or for the
purpose of its voyage through the waters of the coastal State.


3. Paragraph 2 is without prejudice to the right of the coastal State, in
accordance with its laws, to levy execution against or to arrest, for the
purpose of any civil proceedings, a foreign ship lying in the territorial sea, or
passing through the territorial sea after leaving internal waters.


SUBSECTION C.  RULES APPLICABLE TO
WARSHIPS AND OTHER GOVERNMENT SHIPS 


OPERATED FOR NON-COMMERCIAL PURPOSES


Article 29
Definition of warships


For the purposes of this Convention, "warship" means a ship belonging
to the armed forces of a State bearing the external marks distinguishing such
ships of its nationality, under the command of an officer duly commissioned
by the government of the State and whose name appears in the appropriate
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service list or its equivalent, and manned by a crew which is under regular
armed forces discipline.


Article 30
Non-compliance by warships with the laws and regulations


of the coastal State


If any warship does not comply with the laws and regulations of the
coastal State concerning passage through the territorial sea and disregards any
request for compliance therewith which is made to it, the coastal State may
require it to leave the territorial sea immediately.


Article 31
Responsibility of the flag State for damage caused by a warship


or other government ship operated for non-commercial purposes


The flag State shall bear international responsibility for any loss or
damage to the coastal State resulting from the non-compliance by a warship
or other government ship operated for non-commercial purposes with the
laws and regulations of the coastal State concerning passage through the
territorial sea or with the provisions of this Convention or other rules of
international law.


Article 32
Immunities of warships and other government ships


operated for non-commercial purposes


With such exceptions as are contained in subsection A and in articles 30
and 31, nothing in this Convention affects the immunities of warships and
other government ships operated for non-commercial purposes.


SECTION 4.  CONTIGUOUS ZONE


Article 33
Contiguous zone


1. In a zone contiguous to its territorial sea, described as the contiguous
zone, the coastal State may exercise the control necessary to:


(a) prevent infringement of its customs, fiscal, immigration or
sanitary laws and regulations within its territory or territorial
sea;


(b) punish infringement of the above laws and regulations
committed within its territory or territorial sea.


2. The contiguous zone may not extend beyond 24 nautical miles from
the baselines from which the breadth of the territorial sea is measured.
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PART III
STRAITS USED FOR INTERNATIONAL


NAVIGATION


SECTION 1.  GENERAL PROVISIONS


Article 34
Legal status of waters forming straits used for international navigation


1. The regime of passage through straits used for international
navigation established in this Part shall not in other respects affect the legal
status of the waters forming such straits or the exercise by the States
bordering the straits of their sovereignty or jurisdiction over such waters and
their air space, bed and subsoil.


2. The sovereignty or jurisdiction of the States bordering the straits is
exercised subject to this Part and to other rules of international law.


Article 35
Scope of this Part


Nothing in this Part affects:
(a) any areas of internal waters within a strait, except where the


establishment of a straight baseline in accordance with the method
set forth in article 7 has the effect of enclosing as internal waters
areas which had not previously been considered as such;


(b) the legal status of the waters beyond the territorial seas of States
bordering straits as exclusive economic zones or high seas; or


(c) the legal regime in straits in which passage is regulated in whole or
in part by long-standing international conventions in force
specifically relating to such straits.


Article 36
High seas routes or routes through exclusive economic zones 


through straits used for international navigation


This Part does not apply to a strait used for international navigation if
there exists through the strait a route through the high seas or through an
exclusive economic zone of similar convenience with respect to navigational
and hydrographical characteristics; in such routes, the other relevant Parts of
this Convention, including the provisions regarding the freedoms of
navigation and overflight, apply.


SECTION 2.  TRANSIT PASSAGE


Article 37
Scope of this section


This section applies to straits which are used for international navigation
between one part of the high seas or an exclusive economic zone and another
part of the high seas or an exclusive economic zone.
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Article 38
Right of transit passage


1. In straits referred to in article 37, all ships and aircraft enjoy the right
of transit passage, which shall not be impeded; except that, if the strait is
formed by an island of a State bordering the strait and its mainland, transit
passage shall not apply if there exists seaward of the island a route through
the high seas or through an exclusive economic zone of similar convenience
with respect to navigational and hydrographical characteristics.


2. Transit passage means the exercise in accordance with this Part of
the freedom of navigation and overflight solely for the purpose of continuous
and expeditious transit of the strait between one part of the high seas or an
exclusive economic zone and another part of the high seas or an exclusive
economic zone.  However, the requirement of continuous and expeditious
transit does not preclude passage through the strait for the purpose of
entering, leaving or returning from a State bordering the strait, subject to the
conditions of entry to that State.


3. Any activity which is not an exercise of the right of transit passage
through a strait remains subject to the other applicable provisions of this
Convention.


Article 39
Duties of ships and aircraft during transit passage


1. Ships and aircraft, while exercising the right of transit passage, shall:
(a) proceed without delay through or over the strait;
(b) refrain from any threat or use of force against the sovereignty,


territorial integrity or political independence of States bordering
the strait, or in any other manner in violation of the principles
of international law embodied in the Charter of the United
Nations;


(c) refrain from any activities other than those incident to their
normal modes of continuous and expeditious transit unless
rendered necessary by force majeure or by distress;


(d) comply with other relevant provisions of this Part.
2. Ships in transit passage shall:


(a) comply with generally accepted international regulations,
procedures and practices for safety at sea, including the
International Regulations for Preventing Collisions at Sea;


(b) comply with generally accepted international regulations,
procedures and practices for the prevention, reduction and
control of pollution from ships.


3. Aircraft in transit passage shall:
(a) observe the Rules of the Air established by the International


Civil Aviation Organization as they apply to civil aircraft; state
aircraft will normally comply with such safety measures and
will at all times operate with due regard for the safety of
navigation;


(b) at all times monitor the radio frequency assigned by the
competent internationally designated air traffic control authority
or the appropriate international distress radio frequency.
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Article 40
Research and survey activities


During transit passage, foreign ships, including marine scientific research
and hydrographic survey ships, may not carry out any research or survey
activities without the prior authorization of the States bordering straits.


Article 41
Sea lanes and traffic separation schemes in straits


used for international navigation


1. In conformity with this Part, States bordering straits may designate
sea lanes and prescribe traffic separation schemes for navigation in straits
where necessary to promote the safe passage of ships.


2. Such States may, when circumstances require, and after giving due
publicity thereto, substitute other sea lanes or traffic separation schemes for
any sea lanes or traffic separation schemes previously designated or
prescribed by them.


3. Such sea lanes and traffic separation schemes shall conform to
generally accepted international regulations.


4. Before designating or substituting sea lanes or prescribing or
substituting traffic separation schemes, States bordering straits shall refer
proposals to the competent international organization with a view to their
adoption.  The organization may adopt only such sea lanes and traffic
separation schemes as may be agreed with the States bordering the straits,
after which the States may designate, prescribe or substitute them.


5. In respect of a strait where sea lanes or traffic separation schemes
through the waters of two or more States bordering the strait are being
proposed, the States concerned shall cooperate in formulating proposals in
consultation with the competent international organization.


6. States bordering straits shall clearly indicate all sea lanes and traffic
separation schemes designated or prescribed by them on charts to which due
publicity shall be given.


7. Ships in transit passage shall respect applicable sea lanes and traffic
separation schemes established in accordance with this article.


Article 42
Laws and regulations of States bordering straits


relating to transit passage


1. Subject to the provisions of this section, States bordering straits may
adopt laws and regulations relating to transit passage through straits, in
respect of all or any of the following:


(a) the safety of navigation and the regulation of maritime traffic,
as provided in article 41;


(b) the prevention, reduction and control of pollution, by giving
effect to applicable international regulations regarding the
discharge of oil, oily wastes and other noxious substances in the
strait;


(c) with respect to fishing vessels, the prevention of fishing,
including the stowage of fishing gear;
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(d) the loading or unloading of any commodity, currency or person
in contravention of the customs, fiscal, immigration or sanitary
laws and regulations of States bordering straits.


2. Such laws and regulations shall not discriminate in form or in fact
among foreign ships or in their application have the practical effect of
denying, hampering or impairing the right of transit passage as defined in this
section.


3. States bordering straits shall give due publicity to all such laws and
regulations.


4. Foreign ships exercising the right of transit passage shall comply
with such laws and regulations.


5. The flag State of a ship or the State of registry of an aircraft entitled
to sovereign immunity which acts in a manner contrary to such laws and
regulations or other provisions of this Part shall bear international
responsibility for any loss or damage which results to States bordering straits.


Article 43
Navigational and safety aids and other improvements 
and the prevention, reduction and control of pollution


User States and States bordering a strait should by agreement cooperate:
(a) in the establishment and maintenance in a strait of necessary


navigational and safety aids or other improvements in aid of
international navigation; and


(b) for the prevention, reduction and control of pollution from ships.


Article 44
Duties of States bordering straits


States bordering straits shall not hamper transit passage and shall give
appropriate publicity to any danger to navigation or overflight within or over
the strait of which they have knowledge.  There shall be no suspension of
transit passage.


SECTION 3.  INNOCENT PASSAGE


Article 45
Innocent passage


1. The regime of innocent passage, in accordance with Part II,
section 3, shall apply in straits used for international navigation:


(a) excluded from the application of the regime of transit passage
under article 38, paragraph 1; or


(b) between a part of the high seas or an exclusive economic zone
and the territorial sea of a foreign State.


2. There shall be no suspension of innocent passage through such
straits.
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PART IV
ARCHIPELAGIC STATES


Article 46
Use of terms


For the purposes of this Convention:
(a) "archipelagic State" means a State constituted wholly by one or


more archipelagos and may include other islands;
(b) "archipelago" means a group of islands, including parts of islands,


interconnecting waters and other natural features which are so
closely interrelated that such islands, waters and other natural
features form an intrinsic geographical, economic and political
entity, or which historically have been regarded as such.


Article 47
Archipelagic baselines


1. An archipelagic State may draw straight archipelagic baselines
joining the outermost points of the outermost islands and drying reefs of the
archipelago provided that within such baselines are included the main islands
and an area in which the ratio of the area of the water to the area of the land,
including atolls, is between 1 to 1 and 9 to 1.


2. The length of such baselines shall not exceed 100 nautical miles,
except that up to 3 per cent of the total number of baselines enclosing any
archipelago may exceed that length, up to a maximum length of 125 nautical
miles.


3. The drawing of such baselines shall not depart to any appreciable
extent from the general configuration of the archipelago.


4. Such baselines shall not be drawn to and from low-tide elevations,
unless lighthouses or similar installations which are permanently above sea
level have been built on them or where a low-tide elevation is situated wholly
or partly at a distance not exceeding the breadth of the territorial sea from the
nearest island.


5. The system of such baselines shall not be applied by an archipelagic
State in such a manner as to cut off from the high seas or the exclusive
economic zone the territorial sea of another State.


6. If a part of the archipelagic waters of an archipelagic State lies
between two parts of an immediately adjacent neighbouring State, existing
rights and all other legitimate interests which the latter State has traditionally
exercised in such waters and all rights stipulated by agreement between those
States shall continue and be respected.


7. For the purpose of computing the ratio of water to land under
paragraph l, land areas may include waters lying within the fringing reefs of
islands and atolls, including that part of a steep-sided oceanic plateau which
is enclosed or nearly enclosed by a chain of limestone islands and drying
reefs lying on the perimeter of the plateau.


8. The baselines drawn in accordance with this article shall be shown
on charts of a scale or scales adequate for ascertaining their position.
Alternatively, lists of geographical coordinates of points, specifying the
geodetic datum, may be substituted.
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9. The archipelagic State shall give due publicity to such charts or lists
of geographical coordinates and shall deposit a copy of each such chart or list
with the Secretary-General of the United Nations.


Article 48
Measurement of the breadth of the territorial sea, the contiguous zone,


the exclusive economic zone and the continental shelf


The breadth of the territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf shall be measured from archipelagic
baselines drawn in accordance with article 47.


Article 49
Legal status of archipelagic waters, of the air space


over archipelagic waters and of their bed and subsoil


1. The sovereignty of an archipelagic State extends to the waters
enclosed by the archipelagic baselines drawn in accordance with article 47,
described as archipelagic waters, regardless of their depth or distance from
the coast.


2. This sovereignty extends to the air space over the archipelagic
waters, as well as to their bed and subsoil, and the resources contained
therein.


3. This sovereignty is exercised subject to this Part.
4. The regime of archipelagic sea lanes passage established in this Part


shall not in other respects affect the status of the archipelagic waters,
including the sea lanes, or the exercise by the archipelagic State of its
sovereignty over such waters and their air space, bed and subsoil, and the
resources contained therein.


Article 50
Delimitation of internal waters


Within its archipelagic waters, the archipelagic State may draw closing
lines for the delimitation of internal waters, in accordance with articles 9,
10 and 11.


Article 51
Existing agreements, traditional fishing rights


and existing submarine cables


1. Without prejudice to article 49, an archipelagic State shall respect
existing agreements with other States and shall recognize traditional fishing
rights and other legitimate activities of the immediately adjacent neighbouring
States in certain areas falling within archipelagic waters.  The terms and
conditions for the exercise of such rights and activities, including the nature,
the extent and the areas to which they apply, shall, at the request of any of the
States concerned, be regulated by bilateral agreements between them.  Such
rights shall not be transferred to or shared with third States or their nationals.


2. An archipelagic State shall respect existing submarine cables laid by
other States and passing through its waters without making a landfall.  An
archipelagic State shall permit the maintenance and replacement of such
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cables upon receiving due notice of their location and the intention to repair
or replace them.


Article 52
Right of innocent passage


1. Subject to article 53 and without prejudice to article 50, ships of all
States enjoy the right of innocent passage through archipelagic waters, in
accordance with Part II, section 3.


2. The archipelagic State may, without discrimination in form or in fact
among foreign ships, suspend temporarily in specified areas of its
archipelagic waters the innocent passage of foreign ships if such suspension
is essential for the protection of its security.  Such suspension shall take effect
only after having been duly published.


Article 53
Right of archipelagic sea lanes passage


1. An archipelagic State may designate sea lanes and air routes
thereabove, suitable for the continuous and expeditious passage of foreign
ships and aircraft through or over its archipelagic waters and the adjacent
territorial sea.


2. All ships and aircraft enjoy the right of archipelagic sea lanes
passage in such sea lanes and air routes.


3. Archipelagic sea lanes passage means the exercise in accordance
with this Convention of the rights of navigation and overflight in the normal
mode solely for the purpose of continuous, expeditious and unobstructed
transit between one part of the high seas or an exclusive economic zone and
another part of the high seas or an exclusive economic zone.


4. Such sea lanes and air routes shall traverse the archipelagic waters
and the adjacent territorial sea and shall include all normal passage routes
used as routes for international navigation or overflight through or over
archipelagic waters and, within such routes, so far as ships are concerned, all
normal navigational channels, provided that duplication of routes of similar
convenience between the same entry and exit points shall not be necessary.


5. Such sea lanes and air routes shall be defined by a series of
continuous axis lines from the entry points of passage routes to the exit
points.  Ships and aircraft in archipelagic sea lanes passage shall not deviate
more than 25 nautical miles to either side of such axis lines during passage,
provided that such ships and aircraft shall not navigate closer to the coasts
than 10 per cent of the distance between the nearest points on islands
bordering the sea lane.


6. An archipelagic State which designates sea lanes under this article
may also prescribe traffic separation schemes for the safe passage of ships
through narrow channels in such sea lanes.


7. An archipelagic State may, when circumstances require, after giving
due publicity thereto, substitute other sea lanes or traffic separation schemes
for any sea lanes or traffic separation schemes previously designated or
prescribed by it.


8. Such sea lanes and traffic separation schemes shall conform to
generally accepted international regulations.


9. In designating or substituting sea lanes or prescribing or substituting
traffic separation schemes, an archipelagic State shall refer proposals to the
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competent international organization with a view to their adoption.  The
organization may adopt only such sea lanes and traffic separation schemes as
may be agreed with the archipelagic State, after which the archipelagic State
may designate, prescribe or substitute them.


10. The archipelagic State shall clearly indicate the axis of the sea lanes
and the traffic separation schemes designated or prescribed by it on charts to
which due publicity shall be given.


11. Ships in archipelagic sea lanes passage shall respect applicable sea
lanes and traffic separation schemes established in accordance with this
article.


12. If an archipelagic State does not designate sea lanes or air routes, the
right of archipelagic sea lanes passage may be exercised through the routes
normally used for international navigation.


Article 54
Duties of ships and aircraft during their passage,


research and survey activities, duties of the archipelagic State
and laws and regulations of the archipelagic State


relating to archipelagic sea lanes passage


Articles 39, 40, 42 and 44 apply mutatis mutandis to archipelagic sea
lanes passage.


PART V
EXCLUSIVE ECONOMIC ZONE


Article 55
Specific legal regime of the exclusive economic zone


The exclusive economic zone is an area beyond and adjacent to the
territorial sea, subject to the specific legal regime established in this Part,
under which the rights and jurisdiction of the coastal State and the rights and
freedoms of other States are governed by the relevant provisions of this
Convention.


Article 56
Rights, jurisdiction and duties of the coastal State in the exclusive


economic zone


1. In the exclusive economic zone, the coastal State has:
(a) sovereign rights for the purpose of exploring and exploiting,


conserving and managing the natural resources, whether living
or non-living, of the waters superjacent to the seabed and of the
seabed and its subsoil, and with regard to other activities for the
economic exploitation and exploration of the zone, such as the
production of energy from the water, currents and winds;


(b) jurisdiction as provided for in the relevant provisions of this
Convention with regard to:
(i) the establishment and use of artificial islands, installations


and structures;







44


(ii) marine scientific research;
(iii) the protection and preservation of the marine


environment;
(c) other rights and duties provided for in this Convention.


2. In exercising its rights and performing its duties under this
Convention in the exclusive economic zone, the coastal State shall have due
regard to the rights and duties of other States and shall act in a manner
compatible with the provisions of this Convention.


3. The rights set out in this article with respect to the seabed and
subsoil shall be exercised in accordance with Part VI.


Article 57
Breadth of the exclusive economic zone


The exclusive economic zone shall not extend beyond 200 nautical miles
from the baselines from which the breadth of the territorial sea is measured.


Article 58
Rights and duties of other States in the exclusive economic zone


1. In the exclusive economic zone, all States, whether coastal or
land-locked, enjoy, subject to the relevant provisions of this Convention, the
freedoms referred to in article 87 of navigation and overflight and of the
laying of submarine cables and pipelines, and other internationally lawful
uses of the sea related to these freedoms, such as those associated with the
operation of ships, aircraft and submarine cables and pipelines, and
compatible with the other provisions of this Convention.


2. Articles 88 to 115 and other pertinent rules of international law
apply to the exclusive economic zone in so far as they are not incompatible
with this Part.


3. In exercising their rights and performing their duties under this
Convention in the exclusive economic zone, States shall have due regard to
the rights and duties of the coastal State and shall comply with the laws and
regulations adopted by the coastal State in accordance with the provisions of
this Convention and other rules of international law in so far as they are not
incompatible with this Part.


Article 59
Basis for the resolution of conflicts


regarding the attribution of rights and jurisdiction
in the exclusive economic zone


In cases where this Convention does not attribute rights or jurisdiction
to the coastal State or to other States within the exclusive economic zone, and
a conflict arises between the interests of the coastal State and any other State
or States, the conflict should be resolved on the basis of equity and in the
light of all the relevant circumstances, taking into account the respective
importance of the interests involved to the parties as well as to the
international community as a whole.
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Article 60
Artificial islands, installations and structures


in the exclusive economic zone


1. In the exclusive economic zone, the coastal State shall have the
exclusive right to construct and to authorize and regulate the construction,
operation and use of:


(a) artificial islands;
(b) installations and structures for the purposes provided for in


article 56 and other economic purposes;
(c) installations and structures which may interfere with the


exercise of the rights of the coastal State in the zone.
2. The coastal State shall have exclusive jurisdiction over such artificial


islands, installations and structures, including jurisdiction with regard to
customs, fiscal, health, safety and immigration laws and regulations.


3. Due notice must be given of the construction of such artificial
islands, installations or structures, and permanent means for giving warning
of their presence must be maintained.  Any installations or structures which
are abandoned or disused shall be removed to ensure safety of navigation,
taking into account any generally accepted international standards established
in this regard by the competent international organization.  Such removal shall
also have due regard to fishing, the protection of the marine environment and
the rights and duties of other States.  Appropriate publicity shall be given to
the depth, position and dimensions of any installations or structures not
entirely removed.


4. The coastal State may, where necessary, establish reasonable safety
zones around such artificial islands, installations and structures in which it
may take appropriate measures to ensure the safety both of navigation and of
the artificial islands, installations and structures.


5. The breadth of the safety zones shall be determined by the coastal
State, taking into account applicable international standards.  Such zones shall
be designed to ensure that they are reasonably related to the nature and
function of the artificial islands, installations or structures, and shall not
exceed a distance of 500 metres around them, measured from each point of
their outer edge, except as authorized by generally accepted international
standards or as recommended by the competent international organization.
Due notice shall be given of the extent of safety zones.


6. All ships must respect these safety zones and shall comply with
generally accepted international standards regarding navigation in the vicinity
of artificial islands, installations, structures and safety zones.


7. Artificial islands, installations and structures and the safety zones
around them may not be established where interference may be caused to the
use of recognized sea lanes essential to international navigation.


8. Artificial islands, installations and structures do not possess the
status of islands.  They have no territorial sea of their own, and their presence
does not affect the delimitation of the territorial sea, the exclusive economic
zone or the continental shelf.


Article 61
Conservation of the living resources


1. The coastal State shall determine the allowable catch of the living
resources in its exclusive economic zone.
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2. The coastal State, taking into account the best scientific evidence
available to it, shall ensure through proper conservation and management
measures that the maintenance of the living resources in the exclusive
economic zone is not endangered by over-exploitation.  As appropriate, the
coastal State and competent international organizations, whether subregional,
regional or global, shall cooperate to this end.


3. Such measures shall also be designed to maintain or restore
populations of harvested species at levels which can produce the maximum
sustainable yield, as qualified by relevant environmental and economic
factors, including the economic needs of coastal fishing communities and the
special requirements of developing States, and taking into account fishing
patterns, the interdependence of stocks and any generally recommended
international minimum standards, whether subregional, regional or global.


4. In taking such measures the coastal State shall take into
consideration the effects on species associated with or dependent upon
harvested species with a view to maintaining or restoring populations of such
associated or dependent species above levels at which their reproduction may
become seriously threatened.


5. Available scientific information, catch and fishing effort statistics,
and other data relevant to the conservation of fish stocks shall be contributed
and exchanged on a regular basis through competent international
organizations, whether subregional, regional or global, where appropriate and
with participation by all States concerned, including States whose nationals
are allowed to fish in the exclusive economic zone.


Article 62
Utilization of the living resources


1. The coastal State shall promote the objective of optimum utilization
of the living resources in the exclusive economic zone without prejudice to
article 61.


2. The coastal State shall determine its capacity to harvest the living
resources of the exclusive economic zone.  Where the coastal State does not
have the capacity to harvest the entire allowable catch, it shall, through
agreements or other arrangements and pursuant to the terms, conditions, laws
and regulations referred to in paragraph 4, give other States access to the
surplus of the allowable catch, having particular regard to the provisions of
articles 69 and 70, especially in relation to the developing States mentioned
therein.


3. In giving access to other States to its exclusive economic zone under
this article, the coastal State shall take into account all relevant factors,
including, inter alia, the significance of the living resources of the area to the
economy of the coastal State concerned and its other national interests, the
provisions of articles 69 and 70, the requirements of developing States in the
subregion or region in harvesting part of the surplus and the need to minimize
economic dislocation in States whose nationals have habitually fished in the
zone or which have made substantial efforts in research and identification of
stocks.


4. Nationals of other States fishing in the exclusive economic zone
shall comply with the conservation measures and with the other terms and
conditions established in the laws and regulations of the coastal State.  These
laws and regulations shall be consistent with this Convention and may relate,
inter alia, to the following:
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(a) licensing of fishermen, fishing vessels and equipment,
including payment of fees and other forms of remuneration,
which, in the case of developing coastal States, may consist of
adequate compensation in the field of financing, equipment and
technology relating to the fishing industry;


(b) determining the species which may be caught, and fixing quotas
of catch, whether in relation to particular stocks or groups of
stocks or catch per vessel over a period of time or to the catch
by nationals of any State during a specified period;


(c) regulating seasons and areas of fishing, the types, sizes and
amount of gear, and the types, sizes and number of fishing
vessels that may be used;


(d) fixing the age and size of fish and other species that may be
caught;


(e) specifying information required of fishing vessels, including
catch and effort statistics and vessel position reports;


(f) requiring, under the authorization and control of the coastal
State, the conduct of specified fisheries research programmes
and regulating the conduct of such research, including the
sampling of catches, disposition of samples and reporting of
associated scientific data;


(g) the placing of observers or trainees on board such vessels by the
coastal State;


(h) the landing of all or any part of the catch by such vessels in the
ports of the coastal State;


(i) terms and conditions relating to joint ventures or other
cooperative arrangements;


(j) requirements for the training of personnel and the transfer of
fisheries technology, including enhancement of the coastal
State's capability of undertaking fisheries research;


(k) enforcement procedures.
5. Coastal States shall give due notice of conservation and management


laws and regulations.


Article 63
Stocks occurring within the exclusive economic zones of


two or more coastal States or both within the exclusive economic zone
and in an area beyond and adjacent to it


1. Where the same stock or stocks of associated species occur within
the exclusive economic zones of two or more coastal States, these States shall
seek, either directly or through appropriate subregional or regional
organizations, to agree upon the measures necessary to coordinate and ensure
the conservation and development of such stocks without prejudice to the
other provisions of this Part.


2. Where the same stock or stocks of associated species occur both
within the exclusive economic zone and in an area beyond and adjacent to the
zone, the coastal State and the States fishing for such stocks in the adjacent
area shall seek, either directly or through appropriate subregional or regional
organizations, to agree upon the measures necessary for the conservation of
these stocks in the adjacent area.


Article 64
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Highly migratory species


1. The coastal State and other States whose nationals fish in the region
for the highly migratory species listed in Annex I shall cooperate directly or
through appropriate international organizations with a view to ensuring
conservation and promoting the objective of optimum utilization of such
species throughout the region, both within and beyond the exclusive
economic zone.  In regions for which no appropriate international
organization exists, the coastal State and other States whose nationals harvest
these species in the region shall cooperate to establish such an organization
and participate in its work.


2. The provisions of paragraph 1 apply in addition to the other
provisions of this Part.


Article 65
Marine mammals


Nothing in this Part restricts the right of a coastal State or the competence
of an international organization, as appropriate, to prohibit, limit or regulate
the exploitation of marine mammals more strictly than provided for in this
Part.  States shall cooperate with a view to the conservation of marine
mammals and in the case of cetaceans shall in particular work through the
appropriate international organizations for their conservation, management
and study.


Article 66
Anadromous stocks


1. States in whose rivers anadromous stocks originate shall have the
primary interest in and responsibility for such stocks.


2. The State of origin of anadromous stocks shall ensure their
conservation by the establishment of appropriate regulatory measures for
fishing in all waters landward of the outer limits of its exclusive economic
zone and for fishing provided for in paragraph 3(b).  The State of origin may,
after consultations with the other States referred to in paragraphs 3 and 4
fishing these stocks, establish total allowable catches for stocks originating
in its rivers.


3. (a) Fisheries for anadromous stocks shall be conducted only in
waters landward of the outer limits of exclusive economic
zones, except in cases where this provision would result in
economic dislocation for a State other than the State of origin.
With respect to such fishing beyond the outer limits of the
exclusive economic zone, States concerned shall maintain
consultations with a view to achieving agreement on terms and
conditions of such fishing giving due regard to the conservation
requirements and the needs of the State of origin in respect of
these stocks.


(b) The State of origin shall cooperate in minimizing economic
dislocation in such other States fishing these stocks, taking into
account the normal catch and the mode of operations of such
States, and all the areas in which such fishing has occurred.


(c) States referred to in subparagraph (b), participating by
agreement with the State of origin in measures to renew
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anadromous stocks, particularly by expenditures for that
purpose, shall be given special consideration by the State of
origin in the harvesting of stocks originating in its rivers.


(d) Enforcement of regulations regarding anadromous stocks
beyond the exclusive economic zone shall be by agreement
between the State of origin and the other States concerned.


4. In cases where anadromous stocks migrate into or through the waters
landward of the outer limits of the exclusive economic zone of a State other
than the State of origin, such State shall cooperate with the State of origin
with regard to the conservation and management of such stocks.


5. The State of origin of anadromous stocks and other States fishing
these stocks shall make arrangements for the implementation of the provisions
of this article, where appropriate, through regional organizations.


Article 67
Catadromous species


1. A coastal State in whose waters catadromous species spend the
greater part of their life cycle shall have responsibility for the management of
these species and shall ensure the ingress and egress of migrating fish.


2. Harvesting of catadromous species shall be conducted only in waters
landward of the outer limits of exclusive economic zones.  When conducted
in exclusive economic zones, harvesting shall be subject to this article and the
other provisions of this Convention concerning fishing in these zones.


3. In cases where catadromous fish migrate through the exclusive
economic zone of another State, whether as juvenile or maturing fish, the
management, including harvesting, of such fish shall be regulated by
agreement between the State mentioned in paragraph 1 and the other State
concerned.  Such agreement shall ensure the rational management of the
species and take into account the responsibilities of the State mentioned in
paragraph 1 for the maintenance of these species.


Article 68
Sedentary species


This Part does not apply to sedentary species as defined in article 77,
paragraph 4.


Article 69
Right of land-locked States


1. Land-locked States shall have the right to participate, on an equitable
basis, in the exploitation of an appropriate part of the surplus of the living
resources of the exclusive economic zones of coastal States of the same
subregion or region, taking into account the relevant economic and
geographical circumstances of all the States concerned and in conformity with
the provisions of this article and of articles 61 and 62.


2. The terms and modalities of such participation shall be established
by the States concerned through bilateral, subregional or regional agreements
taking into account, inter alia:


(a) the need to avoid effects detrimental to fishing communities or
fishing industries of the coastal State;
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(b) the extent to which the land-locked State, in accordance with
the provisions of this article, is participating or is entitled to
participate under existing bilateral, subregional or regional
agreements in the exploitation of living resources of the
exclusive economic zones of other coastal States;


(c) the extent to which other land-locked States and geographically
disadvantaged States are participating in the exploitation of the
living resources of the exclusive economic zone of the coastal
State and the consequent need to avoid a particular burden for
any single coastal State or a part of it;


(d) the nutritional needs of the populations of the respective States.
3. When the harvesting capacity of a coastal State approaches a point


which would enable it to harvest the entire allowable catch of the living
resources in its exclusive economic zone, the coastal State and other States
concerned shall cooperate in the establishment of equitable arrangements on
a bilateral, subregional or regional basis to allow for participation of
developing land-locked States of the same subregion or region in the
exploitation of the living resources of the exclusive economic zones of coastal
States of the subregion or region, as may be appropriate in the circumstances
and on terms satisfactory to all parties.  In the implementation of this
provision the factors mentioned in paragraph 2 shall also be taken into
account.


4. Developed land-locked States shall, under the provisions of this
article, be entitled to participate in the exploitation of living resources only
in the exclusive economic zones of developed coastal States of the same
subregion or region having regard to the extent to which the coastal State, in
giving access to other States to the living resources of its exclusive economic
zone, has taken into account the need to minimize detrimental effects on
fishing communities and economic dislocation in States whose nationals have
habitually fished in the zone.


5. The above provisions are without prejudice to arrangements agreed
upon in subregions or regions where the coastal States may grant to
land-locked States of the same subregion or region equal or preferential rights
for the exploitation of the living resources in the exclusive economic zones.


Article 70
Right of geographically disadvantaged States


1. Geographically disadvantaged States shall have the right to
participate, on an equitable basis, in the exploitation of an appropriate part of
the surplus of the living resources of the exclusive economic zones of coastal
States of the same subregion or region, taking into account the relevant
economic and geographical circumstances of all the States concerned and in
conformity with the provisions of this article and of articles 61 and 62.


2. For the purposes of this Part, "geographically disadvantaged States"
means coastal States, including States bordering enclosed or semi-enclosed
seas, whose geographical situation makes them dependent upon the
exploitation of the living resources of the exclusive economic zones of other
States in the subregion or region for adequate supplies of fish for the
nutritional purposes of their populations or parts thereof, and coastal States
which can claim no exclusive economic zones of their own.
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3. The terms and modalities of such participation shall be established
by the States concerned through bilateral, subregional or regional agreements
taking into account, inter alia:


(a) the need to avoid effects detrimental to fishing communities or
fishing industries of the coastal State;


(b) the extent to which the geographically disadvantaged State, in
accordance with the provisions of this article, is participating or
is entitled to participate under existing bilateral, subregional or
regional agreements in the exploitation of living resources of
the exclusive economic zones of other coastal States;


(c) the extent to which other geographically disadvantaged States
and land-locked States are participating in the exploitation of
the living resources of the exclusive economic zone of the
coastal State and the consequent need to avoid a particular
burden for any single coastal State or a part of it;


(d) the nutritional needs of the populations of the respective States.
4. When the harvesting capacity of a coastal State approaches a point


which would enable it to harvest the entire allowable catch of the living
resources in its exclusive economic zone, the coastal State and other States
concerned shall cooperate in the establishment of equitable arrangements on
a bilateral, subregional or regional basis to allow for participation of
developing geographically disadvantaged States of the same subregion or
region in the exploitation of the living resources of the exclusive economic
zones of coastal States of the subregion or region, as may be appropriate in
the circumstances and on terms satisfactory to all parties.  In the
implementation of this provision the factors mentioned in paragraph 3 shall
also be taken into account.


5. Developed geographically disadvantaged States shall, under the
provisions of this article, be entitled to participate in the exploitation of living
resources only in the exclusive economic zones of developed coastal States
of the same subregion or region having regard to the extent to which the
coastal State, in giving access to other States to the living resources of its
exclusive economic zone, has taken into account the need to minimize
detrimental effects on fishing communities and economic dislocation in States
whose nationals have habitually fished in the zone.


6. The above provisions are without prejudice to arrangements agreed
upon in subregions or regions where the coastal States may grant to
geographically disadvantaged States of the same subregion or region equal or
preferential rights for the exploitation of the living resources in the exclusive
economic zones.


Article 71
Non-applicability of articles 69 and 70


The provisions of articles 69 and 70 do not apply in the case of a coastal
State whose economy is overwhelmingly dependent on the exploitation of the
living resources of its exclusive economic zone.


Article 72
Restrictions on transfer of rights


1. Rights provided under articles 69 and 70 to exploit living resources
shall not be directly or indirectly transferred to third States or their nationals
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by lease or licence, by establishing joint ventures or in any other manner
which has the effect of such transfer unless otherwise agreed by the States
concerned.


2. The foregoing provision does not preclude the States concerned from
obtaining technical or financial assistance from third States or international
organizations in order to facilitate the exercise of the rights pursuant to
articles 69 and 70, provided that it does not have the effect referred to in
paragraph 1.


Article 73
Enforcement of laws and regulations of the coastal State


1. The coastal State may, in the exercise of its sovereign rights to
explore, exploit, conserve and manage the living resources in the exclusive
economic zone, take such measures, including boarding, inspection, arrest
and judicial proceedings, as may be necessary to ensure compliance with the
laws and regulations adopted by it in conformity with this Convention.


2. Arrested vessels and their crews shall be promptly released upon the
posting of reasonable bond or other security.


3. Coastal State penalties for violations of fisheries laws and
regulations in the exclusive economic zone may not include imprisonment, in
the absence of agreements to the contrary by the States concerned, or any
other form of corporal punishment.


4. In cases of arrest or detention of foreign vessels the coastal State
shall promptly notify the flag State, through appropriate channels, of the
action taken and of any penalties subsequently imposed.


Article 74
Delimitation of the exclusive economic zone


between States with opposite or adjacent coasts


1. The delimitation of the exclusive economic zone between States with
opposite or adjacent coasts shall be effected by agreement on the basis of
international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution.


2. If no agreement can be reached within a reasonable period of time,
the States concerned shall resort to the procedures provided for in Part XV.


3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and cooperation, shall make every
effort to enter into provisional arrangements of a practical nature and, during
this transitional period, not to jeopardize or hamper the reaching of the final
agreement.  Such arrangements shall be without prejudice to the final
delimitation.


4. Where there is an agreement in force between the States concerned,
questions relating to the delimitation of the exclusive economic zone shall be
determined in accordance with the provisions of that agreement.


Article 75
Charts and lists of geographical coordinates


1. Subject to this Part, the outer limit lines of the exclusive economic
zone and the lines of delimitation drawn in accordance with article 74 shall
be shown on charts of a scale or scales adequate for ascertaining their
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position.  Where appropriate, lists of geographical coordinates of points,
specifying the geodetic datum, may be substituted for such outer limit lines
or lines of delimitation.


2. The coastal State shall give due publicity to such charts or lists of
geographical coordinates and shall deposit a copy of each such chart or list
with the Secretary-General of the United Nations.


PART VI
CONTINENTAL SHELF


Article 76
Definition of the continental shelf


1. The continental shelf of a coastal State comprises the seabed and
subsoil of the submarine areas that extend beyond its territorial sea
throughout the natural prolongation of its land territory to the outer edge of
the continental margin, or to a distance of 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured where the
outer edge of the continental margin does not extend up to that distance.


2. The continental shelf of a coastal State shall not extend beyond the
limits provided for in paragraphs 4 to 6.


3. The continental margin comprises the submerged prolongation of the
land mass of the coastal State, and consists of the seabed and subsoil of the
shelf, the slope and the rise.  It does not include the deep ocean floor with its
oceanic ridges or the subsoil thereof.


4. (a) For the purposes of this Convention, the coastal State shall
establish the outer edge of the continental margin wherever the
margin extends beyond 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured, by
either:
(i) a line delineated in accordance with paragraph 7 by


reference to the outermost fixed points at each of which
the thickness of sedimentary rocks is at least 1 per cent of
the shortest distance from such point to the foot of the
continental slope; or


(ii) a line delineated in accordance with paragraph 7 by
reference to fixed points not more than 60 nautical miles
from the foot of the continental slope.


(b) In the absence of evidence to the contrary, the foot of the
continental slope shall be determined as the point of maximum
change in the gradient at its base.


5. The fixed points comprising the line of the outer limits of the
continental shelf on the seabed, drawn in accordance with paragraph 4 (a)(i)
and (ii), either shall not exceed 350 nautical miles from the baselines from
which the breadth of the territorial sea is measured or shall not exceed
100 nautical miles from the 2,500 metre isobath, which is a line connecting
the depth of 2,500 metres.


6. Notwithstanding the provisions of paragraph 5, on submarine ridges,
the outer limit of the continental shelf shall not exceed 350 nautical miles
from the baselines from which the breadth of the territorial sea is measured.
This paragraph does not apply to submarine elevations that are natural
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components of the continental margin, such as its plateaux, rises, caps, banks
and spurs.


7. The coastal State shall delineate the outer limits of its continental
shelf, where that shelf extends beyond 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured, by straight lines not
exceeding 60 nautical miles in length, connecting fixed points, defined by
coordinates of latitude and longitude.


8. Information on the limits of the continental shelf beyond
200 nautical miles from the baselines from which the breadth of the territorial
sea is measured shall be submitted by the coastal State to the Commission on
the Limits of the Continental Shelf set up under Annex II on the basis of
equitable geographical representation.  The Commission shall make
recommendations to coastal States on matters related to the establishment of
the outer limits of their continental shelf.  The limits of the shelf established
by a coastal State on the basis of these recommendations shall be final and
binding.


9. The coastal State shall deposit with the Secretary-General of the
United Nations charts and relevant information, including geodetic data,
permanently describing the outer limits of its continental shelf.  The
Secretary-General shall give due publicity thereto.


10. The provisions of this article are without prejudice to the question
of delimitation of the continental shelf between States with opposite or
adjacent coasts.


Article 77
Rights of the coastal State over the continental shelf


1. The coastal State exercises over the continental shelf sovereign
rights for the purpose of exploring it and exploiting its natural resources.


2. The rights referred to in paragraph 1 are exclusive in the sense that
if the coastal State does not explore the continental shelf or exploit its natural
resources, no one may undertake these activities without the express consent
of the coastal State.


3. The rights of the coastal State over the continental shelf do not
depend on occupation, effective or notional, or on any express proclamation.


4. The natural resources referred to in this Part consist of the mineral
and other non-living resources of the seabed and subsoil together with living
organisms belonging to sedentary species, that is to say, organisms which, at
the harvestable stage, either are immobile on or under the seabed or are
unable to move except in constant physical contact with the seabed or the
subsoil.


Article 78
Legal status of the superjacent waters and air space


and the rights and freedoms of other States


1. The rights of the coastal State over the continental shelf do not affect
the legal status of the superjacent waters or of the air space above those
waters.


2. The exercise of the rights of the coastal State over the continental
shelf must not infringe or result in any unjustifiable interference with
navigation and other rights and freedoms of other States as provided for in
this Convention.
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Article 79
Submarine cables and pipelines on the continental shelf


1. All States are entitled to lay submarine cables and pipelines on the
continental shelf, in accordance with the provisions of this article.


2. Subject to its right to take reasonable measures for the exploration
of the continental shelf, the exploitation of its natural resources and the
prevention, reduction and control of pollution from pipelines, the coastal
State may not impede the laying or maintenance of such cables or pipelines.


3. The delineation of the course for the laying of such pipelines on the
continental shelf is subject to the consent of the coastal State.


4. Nothing in this Part affects the right of the coastal State to establish
conditions for cables or pipelines entering its territory or territorial sea, or its
jurisdiction over cables and pipelines constructed or used in connection with
the exploration of its continental shelf or exploitation of its resources or the
operations of artificial islands, installations and structures under its
jurisdiction.


5. When laying submarine cables or pipelines, States shall have due
regard to cables or pipelines already in position.  In particular, possibilities
of repairing existing cables or pipelines shall not be prejudiced.


Article 80
Artificial islands, installations and structures on the continental shelf


Article 60 applies mutatis mutandis to artificial islands, installations and
structures on the continental shelf.


Article 81
Drilling on the continental shelf


The coastal State shall have the exclusive right to authorize and regulate
drilling on the continental shelf for all purposes.


Article 82
Payments and contributions with respect to the


exploitation of the continental shelf beyond 200 nautical miles


1. The coastal State shall make payments or contributions in kind in
respect of the exploitation of the non-living resources of the continental shelf
beyond 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured.


2. The payments and contributions shall be made annually with respect
to all production at a site after the first five years of production at that site.
For the sixth year, the rate of payment or contribution shall be 1 per cent of
the value or volume of production at the site.  The rate shall increase by
1 per cent for each subsequent year until the twelfth year and shall remain at
7 per cent thereafter.  Production does not include resources used in
connection with exploitation.


3. A developing State which is a net importer of a mineral resource
produced from its continental shelf is exempt from making such payments or
contributions in respect of that mineral resource.


4. The payments or contributions shall be made through the Authority,
which shall distribute them to States Parties to this Convention, on the basis
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of equitable sharing criteria, taking into account the interests and needs of
developing States, particularly the least developed and the land-locked among
them.


Article 83
Delimitation of the continental shelf


between States with opposite or adjacent coasts


1. The delimitation of the continental shelf between States with
opposite or adjacent coasts shall be effected by agreement on the basis of
international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution.


2. If no agreement can be reached within a reasonable period of time,
the States concerned shall resort to the procedures provided for in Part XV.


3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and cooperation, shall make every
effort to enter into provisional arrangements of a practical nature and, during
this transitional period, not to jeopardize or hamper the reaching of the final
agreement.  Such arrangements shall be without prejudice to the final
delimitation.


4. Where there is an agreement in force between the States concerned,
questions relating to the delimitation of the continental shelf shall be
determined in accordance with the provisions of that agreement.


Article 84
Charts and lists of geographical coordinates


1. Subject to this Part, the outer limit lines of the continental shelf and
the lines of delimitation drawn in accordance with article 83 shall be shown
on charts of a scale or scales adequate for ascertaining their position.  Where
appropriate, lists of geographical coordinates of points, specifying the
geodetic datum, may be substituted for such outer limit lines or lines of
delimitation.


2. The coastal State shall give due publicity to such charts or lists of
geographical coordinates and shall deposit a copy of each such chart or list
with the Secretary-General of the United Nations and, in the case of those
showing the outer limit lines of the continental shelf, with the
Secretary-General of the Authority.


Article 85
Tunnelling


This Part does not prejudice the right of the coastal State to exploit the
subsoil by means of tunnelling, irrespective of the depth of water above the
subsoil.
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PART VII
HIGH SEAS


SECTION 1.  GENERAL PROVISIONS


Article 86
Application of the provisions of this Part


The provisions of this Part apply to all parts of the sea that are not
included in the exclusive economic zone, in the territorial sea or in the
internal waters of a State, or in the archipelagic waters of an archipelagic
State.  This article does not entail any abridgement of the freedoms enjoyed
by all States in the exclusive economic zone in accordance with article 58.


Article 87
Freedom of the high seas


1. The high seas are open to all States, whether coastal or land-locked.
Freedom of the high seas is exercised under the conditions laid down by this
Convention and by other rules of international law.  It comprises, inter alia,
both for coastal and land-locked States:


(a) freedom of navigation;
(b) freedom of overflight;
(c) freedom to lay submarine cables and pipelines, subject to


Part VI;
(d) freedom to construct artificial islands and other installations


permitted under international law, subject to Part VI;
(e) freedom of fishing, subject to the conditions laid down in


section 2;
(f) freedom of scientific research, subject to Parts VI and XIII.


2. These freedoms shall be exercised by all States with due regard for
the interests of other States in their exercise of the freedom of the high seas,
and also with due regard for the rights under this Convention with respect to
activities in the Area.


Article 88
Reservation of the high seas for peaceful purposes


The high seas shall be reserved for peaceful purposes.


Article 89
Invalidity of claims of sovereignty over the high seas


No State may validly purport to subject any part of the high seas to its
sovereignty.


Article 90
Right of navigation


Every State, whether coastal or land-locked, has the right to sail ships
flying its flag on the high seas.
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Article 91
Nationality of ships


1. Every State shall fix the conditions for the grant of its nationality to
ships, for the registration of ships in its territory, and for the right to fly its
flag.  Ships have the nationality of the State whose flag they are entitled to
fly.  There must exist a genuine link between the State and the ship.


2. Every State shall issue to ships to which it has granted the right to
fly its flag documents to that effect.


Article 92
Status of ships


1. Ships shall sail under the flag of one State only and, save in
exceptional cases expressly provided for in international treaties or in this
Convention, shall be subject to its exclusive jurisdiction on the high seas.
A ship may not change its flag during a voyage or while in a port of call, save
in the case of a real transfer of ownership or change of registry.


2. A ship which sails under the flags of two or more States, using them
according to convenience, may not claim any of the nationalities in question
with respect to any other State, and may be assimilated to a ship without
nationality.


Article 93
Ships flying the flag of the United Nations, its specialized agencies


and the International Atomic Energy Agency


The preceding articles do not prejudice the question of ships employed
on the official service of the United Nations, its specialized agencies or the
International Atomic Energy Agency, flying the flag of the organization.


Article 94
Duties of the flag State


1. Every State shall effectively exercise its jurisdiction and control in
administrative, technical and social matters over ships flying its flag.


2. In particular every State shall:
(a) maintain a register of ships containing the names and particulars


of ships flying its flag, except those which are excluded from
generally accepted international regulations on account of their
small size; and


(b) assume jurisdiction under its internal law over each ship flying
its flag and its master, officers and crew in respect of
administrative, technical and social matters concerning the ship.


3. Every State shall take such measures for ships flying its flag as are
necessary to ensure safety at sea with regard, inter alia, to:


(a) the construction, equipment and seaworthiness of ships;
(b) the manning of ships, labour conditions and the training of


crews, taking into account the applicable international
instruments;


(c) the use of signals, the maintenance of communications and the
prevention of collisions.


4. Such measures shall include those necessary to ensure:
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(a) that each ship, before registration and thereafter at appropriate
intervals, is surveyed by a qualified surveyor of ships, and has
on board such charts, nautical publications and navigational
equipment and instruments as are appropriate for the safe
navigation of the ship;


(b) that each ship is in the charge of a master and officers who
possess appropriate qualifications, in particular in seamanship,
navigation, communications and marine engineering, and that
the crew is appropriate in qualification and numbers for the
type, size, machinery and equipment of the ship;


(c) that the master, officers and, to the extent appropriate, the crew
are fully conversant with and required to observe the applicable
international regulations concerning the safety of life at sea, the
prevention of collisions, the prevention, reduction and control
of marine pollution, and the maintenance of communications by
radio.


5. In taking the measures called for in paragraphs 3 and 4 each State is
required to conform to generally accepted international regulations,
procedures and practices and to take any steps which may be necessary to
secure their observance.


6. A State which has clear grounds to believe that proper jurisdiction
and control with respect to a ship have not been exercised may report the facts
to the flag State.  Upon receiving such a report, the flag State shall investigate
the matter and, if appropriate, take any action necessary to remedy the
situation.


7. Each State shall cause an inquiry to be held by or before a suitably
qualified person or persons into every marine casualty or incident of
navigation on the high seas involving a ship flying its flag and causing loss
of life or serious injury to nationals of another State or serious damage to
ships or installations of another State or to the marine environment.  The flag
State and the other State shall cooperate in the conduct of any inquiry held by
that other State into any such marine casualty or incident of navigation.


Article 95
Immunity of warships on the high seas


Warships on the high seas have complete immunity from the jurisdiction
of any State other than the flag State.


Article 96
Immunity of ships used only on government non-commercial service


Ships owned or operated by a State and used only on government
non-commercial service shall, on the high seas, have complete immunity from
the jurisdiction of any State other than the flag State.


Article 97
Penal jurisdiction in matters of collision or any other incident of


navigation


1. In the event of a collision or any other incident of navigation
concerning a ship on the high seas, involving the penal or disciplinary
responsibility of the master or of any other person in the service of the ship,
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no penal or disciplinary proceedings may be instituted against such person
except before the judicial or administrative authorities either of the flag State
or of the State of which such person is a national.


2. In disciplinary matters, the State which has issued a master's
certificate or a certificate of competence or licence shall alone be competent,
after due legal process, to pronounce the withdrawal of such certificates, even
if the holder is not a national of the State which issued them.


3. No arrest or detention of the ship, even as a measure of
investigation, shall be ordered by any authorities other than those of the flag
State.


Article 98
Duty to render assistance


1. Every State shall require the master of a ship flying its flag, in so far
as he can do so without serious danger to the ship, the crew or the passengers:


(a) to render assistance to any person found at sea in danger of
being lost;


(b) to proceed with all possible speed to the rescue of persons in
distress, if informed of their need of assistance, in so far as such
action may reasonably be expected of him;


(c) after a collision, to render assistance to the other ship, its crew
and its passengers and, where possible, to inform the other ship
of the name of his own ship, its port of registry and the nearest
port at which it will call.


2. Every coastal State shall promote the establishment, operation and
maintenance of an adequate and effective search and rescue service regarding
safety on and over the sea and, where circumstances so require, by way of
mutual regional arrangements cooperate with neighbouring States for this
purpose.


Article 99
Prohibition of the transport of slaves


Every State shall take effective measures to prevent and punish the
transport of slaves in ships authorized to fly its flag and to prevent the
unlawful use of its flag for that purpose.  Any slave taking refuge on board
any ship, whatever its flag, shall ipso facto be free.


Article 100
Duty to cooperate in the repression of piracy


All States shall cooperate to the fullest possible extent in the repression
of piracy on the high seas or in any other place outside the jurisdiction of any
State.


Article 101
Definition of piracy


Piracy consists of any of the following acts:
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(a) any illegal acts of violence or detention, or any act of
depredation, committed for private ends by the crew or the
passengers of a private ship or a private aircraft, and directed:
(i) on the high seas, against another ship or aircraft, or


against persons or property on board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place


outside the jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or


of an aircraft with knowledge of facts making it a pirate ship or
aircraft;


(c) any act of inciting or of intentionally facilitating an act
described in subparagraph (a) or (b).


Article 102
Piracy by a warship, government ship or government aircraft


whose crew has mutinied


The acts of piracy, as defined in article 101, committed by a warship,
government ship or government aircraft whose crew has mutinied and taken
control of the ship or aircraft are assimilated to acts committed by a private
ship or aircraft.


Article 103
Definition of a pirate ship or aircraft


A ship or aircraft is considered a pirate ship or aircraft if it is intended by
the persons in dominant control to be used for the purpose of committing one
of the acts referred to in article 101.  The same applies if the ship or aircraft
has been used to commit any such act, so long as it remains under the control
of the persons guilty of that act.


Article 104
Retention or loss of the nationality of a pirate ship or aircraft


A ship or aircraft may retain its nationality although it has become a
pirate ship or aircraft.  The retention or loss of nationality is determined by
the law of the State from which such nationality was derived.


Article 105
Seizure of a pirate ship or aircraft


On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft, or a ship or aircraft taken
by piracy and under the control of pirates, and arrest the persons and seize the
property on board.  The courts of the State which carried out the seizure may
decide upon the penalties to be imposed, and may also determine the action
to be taken with regard to the ships, aircraft or property, subject to the rights
of third parties acting in good faith.
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Article 106
Liability for seizure without adequate grounds


Where the seizure of a ship or aircraft on suspicion of piracy has been
effected without adequate grounds, the State making the seizure shall be
liable to the State the nationality of which is possessed by the ship or aircraft
for any loss or damage caused by the seizure.


Article 107
Ships and aircraft which are entitled to seize on account of piracy


A seizure on account of piracy may be carried out only by warships or
military aircraft, or other ships or aircraft clearly marked and identifiable as
being on government service and authorized to that effect.


Article 108
Illicit traffic in narcotic drugs or psychotropic substances


1. All States shall cooperate in the suppression of illicit traffic in
narcotic drugs and psychotropic substances engaged in by ships on the high
seas contrary to international conventions.


2. Any State which has reasonable grounds for believing that a ship
flying its flag is engaged in illicit traffic in narcotic drugs or psychotropic
substances may request the cooperation of other States to suppress such
traffic.


Article 109
Unauthorized broadcasting from the high seas


1. All States shall cooperate in the suppression of unauthorized
broadcasting from the high seas.


2. For the purposes of this Convention, "unauthorized broadcasting"
means the transmission of sound radio or television broadcasts from a ship or
installation on the high seas intended for reception by the general public
contrary to international regulations, but excluding the transmission of
distress calls.


3. Any person engaged in unauthorized broadcasting may be
prosecuted before the court of:


(a) the flag State of the ship;
(b) the State of registry of the installation;
(c) the State of which the person is a national;
(d) any State where the transmissions can be received; or
(e) any State where authorized radio communication is suffering


interference.
4. On the high seas, a State having jurisdiction in accordance with


paragraph 3 may, in conformity with article 110, arrest any person or ship
engaged in unauthorized broadcasting and seize the broadcasting apparatus.
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Article 110
Right of visit


1. Except where acts of interference derive from powers conferred by
treaty, a warship which encounters on the high seas a foreign ship, other than
a ship entitled to complete immunity in accordance with articles 95 and 96,
is not justified in boarding it unless there is reasonable ground for suspecting
that:


(a) the ship is engaged in piracy;
(b) the ship is engaged in the slave trade;
(c) the ship is engaged in unauthorized broadcasting and the flag


State of the warship has jurisdiction under article 109;
(d) the ship is without nationality; or
(e) though flying a foreign flag or refusing to show its flag, the ship


is, in reality, of the same nationality as the warship.
2. In the cases provided for in paragraph 1, the warship may proceed


to verify the ship's right to fly its flag.  To this end, it may send a boat under
the command of an officer to the suspected ship.  If suspicion remains after
the documents have been checked, it may proceed to a further examination on
board the ship, which must be carried out with all possible consideration.


3. If the suspicions prove to be unfounded, and provided that the ship
boarded has not committed any act justifying them, it shall be compensated
for any loss or damage that may have been sustained.


4. These provisions apply mutatis mutandis to military aircraft.
5. These provisions also apply to any other duly authorized ships or


aircraft clearly marked and identifiable as being on government service.


Article 111
Right of hot pursuit


1. The hot pursuit of a foreign ship may be undertaken when the
competent authorities of the coastal State have good reason to believe that the
ship has violated the laws and regulations of that State.  Such pursuit must be
commenced when the foreign ship or one of its boats is within the internal
waters, the archipelagic waters, the territorial sea or the contiguous zone of
the pursuing State, and may only be continued outside the territorial sea or the
contiguous zone if the pursuit has not been interrupted.  It is not necessary
that, at the time when the foreign ship within the territorial sea or the
contiguous zone receives the order to stop, the ship giving the order should
likewise be within the territorial sea or the contiguous zone.  If the foreign
ship is within a contiguous zone, as defined in article 33, the pursuit may only
be undertaken if there has been a violation of the rights for the protection of
which the zone was established.


2. The right of hot pursuit shall apply mutatis mutandis to violations in
the exclusive economic zone or on the continental shelf, including safety
zones around continental shelf installations, of the laws and regulations of the
coastal State applicable in accordance with this Convention to the exclusive
economic zone or the continental shelf, including such safety zones.


3. The right of hot pursuit ceases as soon as the ship pursued enters the
territorial sea of its own State or of a third State.


4. Hot pursuit is not deemed to have begun unless the pursuing ship has
satisfied itself by such practicable means as may be available that the ship
pursued or one of its boats or other craft working as a team and using the ship
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pursued as a mother ship is within the limits of the territorial sea, or, as the
case may be, within the contiguous zone or the exclusive economic zone or
above the continental shelf.  The pursuit may only be commenced after a
visual or auditory signal to stop has been given at a distance which enables
it to be seen or heard by the foreign ship.


5. The right of hot pursuit may be exercised only by warships or
military aircraft, or other ships or aircraft clearly marked and identifiable as
being on government service and authorized to that effect.


6. Where hot pursuit is effected by an aircraft:
(a) the provisions of paragraphs 1 to 4 shall apply


mutatis mutandis;
(b) the aircraft giving the order to stop must itself actively pursue


the ship until a ship or another aircraft of the coastal State,
summoned by the aircraft, arrives to take over the pursuit,
unless the aircraft is itself able to arrest the ship.  It does not
suffice to justify an arrest outside the territorial sea that the ship
was merely sighted by the aircraft as an offender or suspected
offender, if it was not both ordered to stop and pursued by the
aircraft itself or other aircraft or ships which continue the
pursuit without interruption.


7. The release of a ship arrested within the jurisdiction of a State and
escorted to a port of that State for the purposes of an inquiry before the
competent authorities may not be claimed solely on the ground that the ship,
in the course of its voyage, was escorted across a portion of the exclusive
economic zone or the high seas, if the circumstances rendered this necessary.


8. Where a ship has been stopped or arrested outside the territorial sea
in circumstances which do not justify the exercise of the right of hot pursuit,
it shall be compensated for any loss or damage that may have been thereby
sustained.


Article 112
Right to lay submarine cables and pipelines


1. All States are entitled to lay submarine cables and pipelines on the
bed of the high seas beyond the continental shelf.


2. Article 79, paragraph 5, applies to such cables and pipelines.


Article 113
Breaking or injury of a submarine cable or pipeline


Every State shall adopt the laws and regulations necessary to provide that
the breaking or injury by a ship flying its flag or by a person subject to its
jurisdiction of a submarine cable beneath the high seas done wilfully or
through culpable negligence, in such a manner as to be liable to interrupt or
obstruct telegraphic or telephonic communications, and similarly the breaking
or injury of a submarine pipeline or high-voltage power cable, shall be a
punishable offence.  This provision shall apply also to conduct calculated or
likely to result in such breaking or injury.  However, it shall not apply to any
break or injury caused by persons who acted merely with the legitimate object
of saving their lives or their ships, after having taken all necessary
precautions to avoid such break or injury.
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Article 114
Breaking or injury by owners of a submarine cable or pipeline


of another submarine cable or pipeline


Every State shall adopt the laws and regulations necessary to provide
that, if persons subject to its jurisdiction who are the owners of a submarine
cable or pipeline beneath the high seas, in laying or repairing that cable or
pipeline, cause a break in or injury to another cable or pipeline, they shall
bear the cost of the repairs.


Article 115
Indemnity for loss incurred in avoiding injury


to a submarine cable or pipeline


Every State shall adopt the laws and regulations necessary to ensure that
the owners of ships who can prove that they have sacrificed an anchor, a net
or any other fishing gear, in order to avoid injuring a submarine cable or
pipeline, shall be indemnified by the owner of the cable or pipeline, provided
that the owner of the ship has taken all reasonable precautionary measures
beforehand.


SECTION 2.  CONSERVATION AND MANAGEMENT OF THE
LIVING RESOURCES OF THE HIGH SEAS


Article 116
Right to fish on the high seas


All States have the right for their nationals to engage in fishing on the
high seas subject to:


(a) their treaty obligations;
(b) the rights and duties as well as the interests of coastal States


provided for, inter alia, in article 63, paragraph 2, and articles 64
to 67; and


(c) the provisions of this section.


Article 117
Duty of States to adopt with respect to their nationals 


measures for the conservation of the living resources of the high seas


All States have the duty to take, or to cooperate with other States in
taking, such measures for their respective nationals as may be necessary for
the conservation of the living resources of the high seas.


Article 118
Cooperation of States in the conservation and management


of living resources


States shall cooperate with each other in the conservation and
management of living resources in the areas of the high seas.  States whose
nationals exploit identical living resources, or different living resources in the
same area, shall enter into negotiations with a view to taking the measures
necessary for the conservation of the living resources concerned.  They shall,
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as appropriate, cooperate to establish subregional or regional fisheries
organizations to this end.


Article 119
Conservation of the living resources of the high seas


1. In determining the allowable catch and establishing other
conservation measures for the living resources in the high seas, States shall:


(a) take measures which are designed, on the best scientific
evidence available to the States concerned, to maintain or
restore populations of harvested species at levels which can
produce the maximum sustainable yield, as qualified by relevant
environmental and economic factors, including the special
requirements of developing States, and taking into account
fishing patterns, the interdependence of stocks and any
generally recommended international minimum standards,
whether subregional, regional or global;


(b) take into consideration the effects on species associated with or
dependent upon harvested species with a view to maintaining or
restoring populations of such associated or dependent species
above levels at which their reproduction may become seriously
threatened.


2. Available scientific information, catch and fishing effort statistics,
and other data relevant to the conservation of fish stocks shall be contributed
and exchanged on a regular basis through competent international
organizations, whether subregional, regional or global, where appropriate and
with participation by all States concerned.


3. States concerned shall ensure that conservation measures and their
implementation do not discriminate in form or in fact against the fishermen
of any State.


Article 120
Marine mammals


Article 65 also applies to the conservation and management of marine
mammals in the high seas.


PART VIII
REGIME OF ISLANDS


Article 121
Regime of islands


1. An island is a naturally formed area of land, surrounded by water,
which is above water at high tide.


2. Except as provided for in paragraph 3, the territorial sea, the
contiguous zone, the exclusive economic zone and the continental shelf of an
island are determined in accordance with the provisions of this Convention
applicable to other land territory.


3. Rocks which cannot sustain human habitation or economic life of
their own shall have no exclusive economic zone or continental shelf.
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PART IX
ENCLOSED OR SEMI-ENCLOSED SEAS


Article 122
Definition


For the purposes of this Convention, "enclosed or semi-enclosed sea"
means a gulf, basin or sea surrounded by two or more States and connected
to another sea or the ocean by a narrow outlet or consisting entirely or
primarily of the territorial seas and exclusive economic zones of two or more
coastal States.


Article 123
Cooperation of States bordering enclosed or semi-enclosed seas


States bordering an enclosed or semi-enclosed sea should cooperate with
each other in the exercise of their rights and in the performance of their duties
under this Convention.  To this end they shall endeavour, directly or through
an appropriate regional organization:


(a) to coordinate the management, conservation, exploration and
exploitation of the living resources of the sea;


(b) to coordinate the implementation of their rights and duties with
respect to the protection and preservation of the marine
environment;


(c) to coordinate their scientific research policies and undertake where
appropriate joint programmes of scientific research in the area;


(d) to invite, as appropriate, other interested States or international
organizations to cooperate with them in furtherance of the
provisions of this article.


PART X
RIGHT OF ACCESS OF LAND-LOCKED


STATES TO AND FROM THE SEA
AND FREEDOM OF TRANSIT


Article 124
Use of terms


1. For the purposes of this Convention:
(a) "land-locked State" means a State which has no sea-coast;
(b) "transit State" means a State, with or without a sea-coast,


situated between a land-locked State and the sea, through whose
territory traffic in transit passes;


(c) "traffic in transit" means transit of persons, baggage, goods and
means of transport across the territory of one or more transit
States, when the passage across such territory, with or without
trans-shipment, warehousing, breaking bulk or change in the
mode of transport, is only a portion of a complete journey
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which begins or terminates within the territory of the
land-locked State;


(d) "means of transport" means:
(i) railway rolling stock, sea, lake and river craft and road


vehicles;
(ii) where local conditions so require, porters and pack


animals.
2. Land-locked States and transit States may, by agreement between


them, include as means of transport pipelines and gas lines and means of
transport other than those included in paragraph 1.


Article 125
Right of access to and from the sea and freedom of transit


1. Land-locked States shall have the right of access to and from the sea
for the purpose of exercising the rights provided for in this Convention
including those relating to the freedom of the high seas and the common
heritage of mankind.  To this end, land-locked States shall enjoy freedom of
transit through the territory of transit States by all means of transport.


2. The terms and modalities for exercising freedom of transit shall be
agreed between the land-locked States and transit States concerned through
bilateral, subregional or regional agreements.


3. Transit States, in the exercise of their full sovereignty over their
territory, shall have the right to take all measures necessary to ensure that the
rights and facilities provided for in this Part for land-locked States shall in no
way infringe their legitimate interests.


Article 126
Exclusion of application of the most-favoured-nation clause


The provisions of this Convention, as well as special agreements relating
to the exercise of the right of access to and from the sea, establishing rights
and facilities on account of the special geographical position of land-locked
States, are excluded from the application of the most-favoured-nation clause.


Article 127
Customs duties, taxes and other charges


1. Traffic in transit shall not be subject to any customs duties, taxes or
other charges except charges levied for specific services rendered in
connection with such traffic.


2. Means of transport in transit and other facilities provided for and
used by land-locked States shall not be subject to taxes or charges higher than
those levied for the use of means of transport of the transit State.


Article 128
Free zones and other customs facilities


For the convenience of traffic in transit, free zones or other customs
facilities may be provided at the ports of entry and exit in the transit States,
by agreement between those States and the land-locked States.
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Article 129
Cooperation in the construction and improvement of means of transport


Where there are no means of transport in transit States to give effect to
the freedom of transit or where the existing means, including the port
installations and equipment, are inadequate in any respect, the transit States
and land-locked States concerned may cooperate in constructing or improving
them.


Article 130
Measures to avoid or eliminate delays


or other difficulties of a technical nature in traffic in transit


1. Transit States shall take all appropriate measures to avoid delays or
other difficulties of a technical nature in traffic in transit.


2. Should such delays or difficulties occur, the competent authorities
of the transit States and land-locked States concerned shall cooperate towards
their expeditious elimination.


Article 131
Equal treatment in maritime ports


Ships flying the flag of land-locked States shall enjoy treatment equal to
that accorded to other foreign ships in maritime ports.


Article 132
Grant of greater transit facilities


This Convention does not entail in any way the withdrawal of transit
facilities which are greater than those provided for in this Convention and
which are agreed between States Parties to this Convention or granted by a
State Party.  This Convention also does not preclude such grant of greater
facilities in the future.


PART XI
THE AREA


SECTION 1.  GENERAL PROVISIONS


Article 133
Use of terms


For the purposes of this Part:
(a) "resources" means all solid, liquid or gaseous mineral resources


in situ in the Area at or beneath the seabed, including polymetallic
nodules; 


(b) resources, when recovered from the Area, are referred to as
"minerals".
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Article 134
Scope of this Part


1. This Part applies to the Area.
2. Activities in the Area shall be governed by the provisions of this


Part.
3. The requirements concerning deposit of, and publicity to be given


to, the charts or lists of geographical coordinates showing the limits
referred to in article l, paragraph l(1), are set forth in Part VI.


4. Nothing in this article affects the establishment of the outer limits of
the continental shelf in accordance with Part VI or the validity of
agreements relating to delimitation between States with opposite or
adjacent coasts.


Article 135
Legal status of the superjacent waters and air space


Neither this Part nor any rights granted or exercised pursuant thereto
shall affect the legal status of the waters superjacent to the Area or that of the
air space above those waters.


SECTION 2.  PRINCIPLES GOVERNING THE AREA


Article 136
Common heritage of mankind


The Area and its resources are the common heritage of mankind.


Article 137
Legal status of the Area and its resources


1. No State shall claim or exercise sovereignty or sovereign rights over
any part of the Area or its resources, nor shall any State or natural or juridical
person appropriate any part thereof.  No such claim or exercise of sovereignty
or sovereign rights nor such appropriation shall be recognized.


2. All rights in the resources of the Area are vested in mankind as a
whole, on whose behalf the Authority shall act.  These resources are not
subject to alienation.  The minerals recovered from the Area, however, may
only be alienated in accordance with this Part and the rules, regulations and
procedures of the Authority.


3. No State or natural or juridical person shall claim, acquire or
exercise rights with respect to the minerals recovered from the Area except
in accordance with this Part.  Otherwise, no such claim, acquisition or
exercise of such rights shall be recognized.


Article 138
General conduct of States in relation to the Area


The general conduct of States in relation to the Area shall be in
accordance with the provisions of this Part, the principles embodied in the
Charter of the United Nations and other rules of international law in the
interests of maintaining peace and security and promoting international
cooperation and mutual understanding.
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Article 139
Responsibility to ensure compliance and liability for damage


1. States Parties shall have the responsibility to ensure that activities in
the Area, whether carried out by States Parties, or state enterprises or natural
or juridical persons which possess the nationality of States Parties or are
effectively controlled by them or their nationals, shall be carried out in
conformity with this Part.  The same responsibility applies to international
organizations for activities in the Area carried out by such organizations.


2. Without prejudice to the rules of international law and Annex III,
article 22, damage caused by the failure of a State Party or international
organization to carry out its responsibilities under this Part shall entail
liability; States Parties or international organizations acting together shall bear
joint and several liability.  A State Party shall not however be liable for
damage caused by any failure to comply with this Part by a person whom it
has sponsored under article 153, paragraph 2(b), if the State Party has taken
all necessary and appropriate measures to secure effective compliance under
article 153, paragraph 4, and Annex III, article 4, paragraph 4.


3. States Parties that are members of international organizations shall
take appropriate measures to ensure the implementation of this article with
respect to such organizations.


Article 140
Benefit of mankind


1. Activities in the Area shall, as specifically provided for in this Part,
be carried out for the benefit of mankind as a whole, irrespective of the
geographical location of States, whether coastal or land-locked, and taking
into particular consideration the interests and needs of developing States and
of peoples who have not attained full independence or other self-governing
status recognized by the United Nations in accordance with General
Assembly resolution 1514 (XV) and other relevant General Assembly
resolutions.


2. The Authority shall provide for the equitable sharing of financial and
other economic benefits derived from activities in the Area through any
appropriate mechanism, on a non-discriminatory basis, in accordance with
article 160, paragraph 2(f)(i).


Article 141
Use of the Area exclusively for peaceful purposes


The Area shall be open to use exclusively for peaceful purposes by all
States, whether coastal or land-locked, without discrimination and without
prejudice to the other provisions of this Part.


Article 142
Rights and legitimate interests of coastal States


1. Activities in the Area, with respect to resource deposits in the Area
which lie across limits of national jurisdiction, shall be conducted with due
regard to the rights and legitimate interests of any coastal State across whose
jurisdiction such deposits lie.
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2. Consultations, including a system of prior notification, shall be
maintained with the State concerned, with a view to avoiding infringement of
such rights and interests.  In cases where activities in the Area may result in
the exploitation of resources lying within national jurisdiction, the prior
consent of the coastal State concerned shall be required.


3. Neither this Part nor any rights granted or exercised pursuant thereto
shall affect the rights of coastal States to take such measures consistent with
the relevant provisions of Part XII as may be necessary to prevent, mitigate
or eliminate grave and imminent danger to their coastline, or related interests
from pollution or threat thereof or from other hazardous occurrences resulting
from or caused by any activities in the Area.


Article 143
Marine scientific research


1. Marine scientific research in the Area shall be carried out
exclusively for peaceful purposes and for the benefit of mankind as a whole,
in accordance with Part XIII.


2. The Authority may carry out marine scientific research concerning
the Area and its resources, and may enter into contracts for that purpose.  The
Authority shall promote and encourage the conduct of marine scientific
research in the Area, and shall coordinate and disseminate the results of such
research and analysis when available.


3. States Parties may carry out marine scientific research in the Area.
States Parties shall promote international cooperation in marine scientific
research in the Area by:


(a) participating in international programmes and encouraging
cooperation in marine scientific research by personnel of
different countries and of the Authority;


(b) ensuring that programmes are developed through the Authority
or other international organizations as appropriate for the
benefit of developing States and technologically less developed
States with a view to:
(i) strengthening their research capabilities;


(ii) training their personnel and the personnel of the Authority
in the techniques and applications of research;


(iii) fostering the employment of their qualified personnel in
research in the Area;


(c) effectively disseminating the results of research and analysis
when available, through the Authority or other international
channels when appropriate.


Article 144
Transfer of technology


1. The Authority shall take measures in accordance with this
Convention:


(a) to acquire technology and scientific knowledge relating to
activities in the Area; and


(b) to promote and encourage the transfer to developing States of
such technology and scientific knowledge so that all States
Parties benefit therefrom.
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2. To this end the Authority and States Parties shall cooperate in
promoting the transfer of technology and scientific knowledge relating to
activities in the Area so that the Enterprise and all States Parties may benefit
therefrom.  In particular they shall initiate and promote:


(a) programmes for the transfer of technology to the Enterprise and
to developing States with regard to activities in the Area,
including, inter alia, facilitating the access of the Enterprise and
of developing States to the relevant technology, under fair and
reasonable terms and conditions;


(b) measures directed towards the advancement of the technology
of the Enterprise and the domestic technology of developing
States, particularly by providing opportunities to personnel
from the Enterprise and from developing States for training in
marine science and technology and for their full participation in
activities in the Area.


Article 145
Protection of the marine environment


Necessary measures shall be taken in accordance with this Convention
with respect to activities in the Area to ensure effective protection for the
marine environment from harmful effects which may arise from such
activities.  To this end the Authority shall adopt appropriate rules, regulations
and procedures for inter alia:


(a) the prevention, reduction and control of pollution and other hazards
to the marine environment, including the coastline, and of
interference with the ecological balance of the marine environment,
particular attention being paid to the need for protection from
harmful effects of such activities as drilling, dredging, excavation,
disposal of waste, construction and operation or maintenance of
installations, pipelines and other devices related to such activities;


(b) the protection and conservation of the natural resources of the Area
and the prevention of damage to the flora and fauna of the marine
environment.


Article 146
Protection of human life


With respect to activities in the Area, necessary measures shall be taken
to ensure effective protection of human life.  To this end the Authority shall
adopt appropriate rules, regulations and procedures to supplement existing
international law as embodied in relevant treaties.


Article 147
Accommodation of activities in the Area and in the marine environment


1. Activities in the Area shall be carried out with reasonable regard for
other activities in the marine environment.


2. Installations used for carrying out activities in the Area shall be
subject to the following conditions:
(a) such installations shall be erected, emplaced and removed


solely in accordance with this Part and subject to the rules,
regulations and procedures of the Authority.  Due notice must
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be given of the erection, emplacement and removal of such
installations, and permanent means for giving warning of their
presence must be maintained;


(b) such installations may not be established where interference
may be caused to the use of recognized sea lanes essential to
international navigation or in areas of intense fishing activity;


(c) safety zones shall be established around such installations with
appropriate markings to ensure the safety of both navigation
and the installations.  The configuration and location of such
safety zones shall not be such as to form a belt impeding the
lawful access of shipping to particular maritime zones or
navigation along international sea lanes;


(d) such installations shall be used exclusively for peaceful
purposes;


(e) such installations do not possess the status of islands.  They
have no territorial sea of their own, and their presence does not
affect the delimitation of the territorial sea, the exclusive
economic zone or the continental shelf.


3. Other activities in the marine environment shall be conducted with
reasonable regard for activities in the Area.


Article 148
Participation of developing States in activities in the Area


The effective participation of developing States in activities in the Area
shall be promoted as specifically provided for in this Part, having due regard
to their special interests and needs, and in particular to the special need of the
land-locked and geographically disadvantaged among them to overcome
obstacles arising from their disadvantaged location, including remoteness
from the Area and difficulty of access to and from it.


Article 149
Archaeological and historical objects


All objects of an archaeological and historical nature found in the Area
shall be preserved or disposed of for the benefit of mankind as a whole,
particular regard being paid to the preferential rights of the State or country
of origin, or the State of cultural origin, or the State of historical and
archaeological origin.


SECTION 3.  DEVELOPMENT OF RESOURCES OF THE AREA


Article 150
Policies relating to activities in the Area


Activities in the Area shall, as specifically provided for in this Part, be
carried out in such a manner as to foster healthy development of the world
economy and balanced growth of international trade, and to promote
international cooperation for the over-all development of all countries,
especially developing States, and with a view to ensuring:


(a) the development of the resources of the Area;
(b) orderly, safe and rational management of the resources of the Area,


including the efficient conduct of activities in the Area and, in
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accordance with sound principles of conservation, the avoidance of
unnecessary waste;


(c) the expansion of opportunities for participation in such activities
consistent in particular with articles 144 and 148;


(d) participation in revenues by the Authority and the transfer of
technology to the Enterprise and developing States as provided for
in this Convention;


(e) increased availability of the minerals derived from the Area as
needed in conjunction with minerals derived from other sources, to
ensure supplies to consumers of such minerals;


(f) the promotion of just and stable prices remunerative to producers
and fair to consumers for minerals derived both from the Area and
from other sources, and the promotion of long-term equilibrium
between supply and demand;


(g) the enhancement of opportunities for all States Parties, irrespective
of their social and economic systems or geographical location, to
participate in the development of the resources of the Area and the
prevention of monopolization of activities in the Area;


(h) the protection of developing countries from adverse effects on their
economies or on their export earnings resulting from a reduction in
the price of an affected mineral, or in the volume of exports of that
mineral, to the extent that such reduction is caused by activities in
the Area, as provided in article 151;


(i) the development of the common heritage for the benefit of mankind
as a whole; and


(j) conditions of access to markets for the imports of minerals produced
from the resources of the Area and for imports of commodities
produced from such minerals shall not be more favourable than the
most favourable applied to imports from other sources.


Article 151
Production policies


1. (a) Without prejudice to the objectives set forth in article 150 and
for the purpose of implementing subparagraph (h) of that
article, the Authority, acting through existing forums or such
new arrangements or agreements as may be appropriate, in
which all interested parties, including both producers and
consumers, participate, shall take measures necessary to
promote the growth, efficiency and stability of markets for
those commodities produced from the minerals derived from the
Area, at prices remunerative to producers and fair to consumers.
All States Parties shall cooperate to this end.


(b) The Authority shall have the right to participate in any
commodity conference dealing with those commodities and in
which all interested parties including both producers and
consumers participate.  The Authority shall have the right to
become a party to any arrangement or agreement resulting from
such conferences.  Participation of the Authority in any organs
established under those arrangements or agreements shall be in
respect of production in the Area and in accordance with the
relevant rules of those organs.
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(c) The Authority shall carry out its obligations under the
arrangements or agreements referred to in this paragraph in a
manner which assures a uniform and non-discriminatory
implementation in respect of all production in the Area of the
minerals concerned.  In doing so, the Authority shall act in a
manner consistent with the terms of existing contracts and
approved plans of work of the Enterprise.


2. (a) During the interim period specified in paragraph 3, commercial
production shall not be undertaken pursuant to an approved
plan of work until the operator has applied for and has been
issued a production authorization by the Authority.  Such
production authorizations may not be applied for or issued more
than five years prior to the planned commencement of
commercial production under the plan of work unless, having
regard to the nature and timing of project development, the
rules, regulations and procedures of the Authority prescribe
another period.


(b) In the application for the production authorization, the operator
shall specify the annual quantity of nickel expected to be
recovered under the approved plan of work.  The application
shall include a schedule of expenditures to be made by the
operator after he has received the authorization which are
reasonably calculated to allow him to begin commercial
production on the date planned.


(c) For the purposes of subparagraphs (a) and (b), the Authority
shall establish appropriate performance requirements in
accordance with Annex III, article 17.


(d) The Authority shall issue a production authorization for the
level of production applied for unless the sum of that level and
the levels already authorized exceeds the nickel production
ceiling, as calculated pursuant to paragraph 4 in the year of
issuance of the authorization, during any year of planned
production falling within the interim period.


(e) When issued, the production authorization and approved
application shall become a part of the approved plan of work.


(f) If the operator's application for a production authorization is
denied pursuant to subparagraph (d), the operator may apply
again to the Authority at any time.


3. The interim period shall begin five years prior to 1 January of the
year in which the earliest commercial production is planned to commence
under an approved plan of work.  If the earliest commercial production is
delayed beyond the year originally planned, the beginning of the interim
period and the production ceiling originally calculated shall be adjusted
accordingly.  The interim period shall last 25 years or until the end of the
Review Conference referred to in article 155 or until the day when such new
arrangements or agreements as are referred to in paragraph 1 enter into force,
whichever is earliest.  The Authority shall resume the power provided in this
article for the remainder of the interim period if the said arrangements or
agreements should lapse or become ineffective for any reason whatsoever.


4. (a) The production ceiling for any year of the interim period shall
be the sum of:
(i) the difference between the trend line values for nickel


consumption, as calculated pursuant to subparagraph (b),
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for the year immediately prior to the year of the earliest
commercial production and the year immediately prior to
the commencement of the interim period; and


(ii) sixty per cent of the difference between the trend line
values for nickel consumption, as calculated pursuant to
subparagraph (b), for the year for which the production
authorization is being applied for and the year
immediately prior to the year of the earliest commercial
production.


(b) For the purposes of subparagraph (a):
(i) trend line values used for computing the nickel production


ceiling shall be those annual nickel consumption values
on a trend line computed during the year in which a
production authorization is issued.  The trend line shall be
derived from a linear regression of the logarithms of
actual nickel consumption for the most recent 15-year
period for which such data are available, time being the
independent variable.  This trend line shall be referred to
as the original trend line;


(ii) if the annual rate of increase of the original trend line is
less than 3 per cent, then the trend line used to determine
the quantities referred to in subparagraph (a) shall instead
be one passing through the original trend line at the value
for the first year of the relevant 15-year period, and
increasing at 3 per cent annually; provided however that
the production ceiling established for any year of the
interim period may not in any case exceed the difference
between the original trend line value for that year and the
original trend line value for the year immediately prior to
the commencement of the interim period.


5. The Authority shall reserve to the Enterprise for its initial production
a quantity of 38,000 metric tonnes of nickel from the available production
ceiling calculated pursuant to paragraph 4.


6. (a) An operator may in any year produce less than or up to
8 per cent more than the level of annual production of minerals
from polymetallic nodules specified in his production
authorization, provided that the over-all amount of production
shall not exceed that specified in the authorization.  Any excess
over 8 per cent and up to 20 per cent in any year, or any excess
in the first and subsequent years following two consecutive
years in which excesses occur, shall be negotiated with the
Authority, which may require the operator to obtain a
supplementary production authorization to cover additional
production.


(b) Applications for such supplementary production authorizations
shall be considered by the Authority only after all pending
applications by operators who have not yet received production
authorizations have been acted upon and due account has been
taken of other likely applicants.  The Authority shall be guided
by the principle of not exceeding the total production allowed
under the production ceiling in any year of the interim period.
It shall not authorize the production under any plan of work of
a quantity in excess of 46,500 metric tonnes of nickel per year.
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7. The levels of production of other metals such as copper, cobalt and
manganese extracted from the polymetallic nodules that are recovered
pursuant to a production authorization should not be higher than those which
would have been produced had the operator produced the maximum level of
nickel from those nodules pursuant to this article.  The Authority shall
establish rules, regulations and procedures pursuant to Annex III, article 17,
to implement this paragraph.


8. Rights and obligations relating to unfair economic practices under
relevant multilateral trade agreements shall apply to the exploration for and
exploitation of minerals from the Area.  In the settlement of disputes arising
under this provision, States Parties which are Parties to such multilateral trade
agreements shall have recourse to the dispute settlement procedures of such
agreements.


9. The Authority shall have the power to limit the level of production
of minerals from the Area, other than minerals from polymetallic nodules,
under such conditions and applying such methods as may be appropriate by
adopting regulations in accordance with article 161, paragraph 8.


10. Upon the recommendation of the Council on the basis of advice
from the Economic Planning Commission, the Assembly shall establish a
system of compensation or take other measures of economic adjustment
assistance including cooperation with specialized agencies and other
international organizations to assist developing countries which suffer serious
adverse effects on their export earnings or economies resulting from a
reduction in the price of an affected mineral or in the volume of exports of
that mineral, to the extent that such reduction is caused by activities in the
Area.  The Authority on request shall initiate studies on the problems of those
States which are likely to be most seriously affected with a view to
minimizing their difficulties and assisting them in their economic adjustment.


Article 152
Exercise of powers and functions by the Authority


1. The Authority shall avoid discrimination in the exercise of its
powers and functions, including the granting of opportunities for activities in
the Area.


2. Nevertheless, special consideration for developing States, including
particular consideration for the land-locked and geographically disadvantaged
among them, specifically provided for in this Part shall be permitted.


Article 153
System of exploration and exploitation


1. Activities in the Area shall be organized, carried out and controlled
by the Authority on behalf of mankind as a whole in accordance with this
article as well as other relevant provisions of this Part and the relevant
Annexes, and the rules, regulations and procedures of the Authority.


2. Activities in the Area shall be carried out as prescribed in
paragraph 3:


(a) by the Enterprise, and
(b) in association with the Authority by States Parties, or state


enterprises or natural or juridical persons which possess the
nationality of States Parties or are effectively controlled by
them or their nationals, when sponsored by such States, or any
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group of the foregoing which meets the requirements provided
in this Part and in Annex III.


3. Activities in the Area shall be carried out in accordance with a
formal written plan of work drawn up in accordance with Annex III and
approved by the Council after review by the Legal and Technical
Commission.  In the case of activities in the Area carried out as authorized by
the Authority by the entities specified in paragraph 2(b), the plan of work
shall, in accordance with Annex III, article 3, be in the form of a contract.
Such contracts may provide for joint arrangements in accordance with
Annex III, article 11.


4. The Authority shall exercise such control over activities in the Area
as is necessary for the purpose of securing compliance with the relevant
provisions of this Part and the Annexes relating thereto, and the rules,
regulations and procedures of the Authority, and the plans of work approved
in accordance with paragraph 3.  States Parties shall assist the Authority by
taking all measures necessary to ensure such compliance in accordance with
article 139.


5. The Authority shall have the right to take at any time any measures
provided for under this Part to ensure compliance with its provisions and the
exercise of the functions of control and regulation assigned to it thereunder
or under any contract.  The Authority shall have the right to inspect all
installations in the Area used in connection with activities in the Area.


6. A contract under paragraph 3 shall provide for security of tenure.
Accordingly, the contract shall not be revised, suspended or terminated except
in accordance with Annex III, articles 18 and 19.


Article 154
Periodic review


Every five years from the entry into force of this Convention, the
Assembly shall undertake a general and systematic review of the manner in
which the international regime of the Area established in this Convention has
operated in practice.  In the light of this review the Assembly may take, or
recommend that other organs take, measures in accordance with the
provisions and procedures of this Part and the Annexes relating thereto which
will lead to the improvement of the operation of the regime.


Article 155
The Review Conference


1. Fifteen years from 1 January of the year in which the earliest
commercial production commences under an approved plan of work, the
Assembly shall convene a conference for the review of those provisions of
this Part and the relevant Annexes which govern the system of exploration
and exploitation of the resources of the Area.  The Review Conference shall
consider in detail, in the light of the experience acquired during that period:


(a) whether the provisions of this Part which govern the system of
exploration and exploitation of the resources of the Area have
achieved their aims in all respects, including whether they have
benefited mankind as a whole;


(b) whether, during the 15-year period, reserved areas have been
exploited in an effective and balanced manner in comparison
with non-reserved areas;
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(c) whether the development and use of the Area and its resources
have been undertaken in such a manner as to foster healthy
development of the world economy and balanced growth of
international trade;


(d) whether monopolization of activities in the Area has been
prevented;


(e) whether the policies set forth in articles 150 and 151 have been
fulfilled; and


(f) whether the system has resulted in the equitable sharing of
benefits derived from activities in the Area, taking into
particular consideration the interests and needs of the
developing States.


2. The Review Conference shall ensure the maintenance of the
principle of the common heritage of mankind, the international regime
designed to ensure equitable exploitation of the resources of the Area for the
benefit of all countries, especially the developing States, and an Authority to
organize, conduct and control activities in the Area.  It shall also ensure the
maintenance of the principles laid down in this Part with regard to the
exclusion of claims or exercise of sovereignty over any part of the Area, the
rights of States and their general conduct in relation to the Area, and their
participation in activities in the Area in conformity with this Convention, the
prevention of monopolization of activities in the Area, the use of the Area
exclusively for peaceful purposes, economic aspects of activities in the Area,
marine scientific research, transfer of technology, protection of the marine
environment, protection of human life, rights of coastal States, the legal status
of the waters superjacent to the Area and that of the air space above those
waters and accommodation between activities in the Area and other activities
in the marine environment.


3. The decision-making procedure applicable at the Review Conference
shall be the same as that applicable at the Third United Nations Conference
on the Law of the Sea.  The Conference shall make every effort to reach
agreement on any amendments by way of consensus and there should be no
voting on such matters until all efforts at achieving consensus have been
exhausted.


4. If, five years after its commencement, the Review Conference has
not reached agreement on the system of exploration and exploitation of the
resources of the Area, it may decide during the ensuing 12 months, by a
three-fourths majority of the States Parties, to adopt and submit to the States
Parties for ratification or accession such amendments changing or modifying
the system as it determines necessary and appropriate.  Such amendments
shall enter into force for all States Parties 12 months after the deposit of
instruments of ratification or accession by three fourths of the States Parties.


5. Amendments adopted by the Review Conference pursuant to this
article shall not affect rights acquired under existing contracts.
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SECTION 4.  THE AUTHORITY


SUBSECTION A.  GENERAL PROVISIONS


Article 156
Establishment of the Authority


1. There is hereby established the International Seabed Authority,
which shall function in accordance with this Part.


2. All States Parties are ipso facto members of the Authority.
3. Observers at the Third United Nations Conference on the Law of the


Sea who have signed the Final Act and who are not referred to in article 305,
paragraph 1(c), (d), (e) or (f), shall have the right to participate in the
Authority as observers, in accordance with its rules, regulations and
procedures.


4. The seat of the Authority shall be in Jamaica.
5. The Authority may establish such regional centres or offices as it


deems necessary for the exercise of its functions.


Article 157
Nature and fundamental principles of the Authority


1. The Authority is the organization through which States Parties shall,
in accordance with this Part, organize and control activities in the Area,
particularly with a view to administering the resources of the Area.


2. The powers and functions of the Authority shall be those expressly
conferred upon it by this Convention.  The Authority shall have such
incidental powers, consistent with this Convention, as are implicit in and
necessary for the exercise of those powers and functions with respect to
activities in the Area.


3. The Authority is based on the principle of the sovereign equality of
all its members.


4. All members of the Authority shall fulfil in good faith the
obligations assumed by them in accordance with this Part in order to ensure
to all of them the rights and benefits resulting from membership.


Article 158
Organs of the Authority


1. There are hereby established, as the principal organs of the
Authority, an Assembly, a Council and a Secretariat.


2. There is hereby established the Enterprise, the organ through which
the Authority shall carry out the functions referred to in article 170,
paragraph 1.


3. Such subsidiary organs as may be found necessary may be
established in accordance with this Part.


4. Each principal organ of the Authority and the Enterprise shall be
responsible for exercising those powers and functions which are conferred
upon it.  In exercising such powers and functions each organ shall avoid
taking any action which may derogate from or impede the exercise of specific
powers and functions conferred upon another organ.
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SUBSECTION B.  THE ASSEMBLY


Article 159
Composition, procedure and voting


1. The Assembly shall consist of all the members of the Authority.
Each member shall have one representative in the Assembly, who may be
accompanied by alternates and advisers.


2. The Assembly shall meet in regular annual sessions and in such
special sessions as may be decided by the Assembly, or convened by the
Secretary-General at the request of the Council or of a majority of the
members of the Authority.


3. Sessions shall take place at the seat of the Authority unless otherwise
decided by the Assembly.


4. The Assembly shall adopt its rules of procedure.  At the beginning
of each regular session, it shall elect its President and such other officers as
may be required.  They shall hold office until a new President and other
officers are elected at the next regular session.


5. A majority of the members of the Assembly shall constitute a
quorum.


6. Each member of the Assembly shall have one vote.
7. Decisions on questions of procedure, including decisions to convene


special sessions of the Assembly, shall be taken by a majority of the members
present and voting.


8. Decisions on questions of substance shall be taken by a two-thirds
majority of the members present and voting, provided that such majority
includes a majority of the members participating in the session.  When the
issue arises as to whether a question is one of substance or not, that question
shall be treated as one of substance unless otherwise decided by the Assembly
by the majority required for decisions on questions of substance.


9. When a question of substance comes up for voting for the first time,
the President may, and shall, if requested by at least one fifth of the members
of the Assembly, defer the issue of taking a vote on that question for a period
not exceeding five calendar days.  This rule may be applied only once to any
question, and shall not be applied so as to defer the question beyond the end
of the session.


10. Upon a written request addressed to the President and sponsored by
at least one fourth of the members of the Authority for an advisory opinion
on the conformity with this Convention of a proposal before the Assembly on
any matter, the Assembly shall request the Seabed Disputes Chamber of the
International Tribunal for the Law of the Sea to give an advisory opinion
thereon and shall defer voting on that proposal pending receipt of the
advisory opinion by the Chamber.  If the advisory opinion is not received
before the final week of the session in which it is requested, the Assembly
shall decide when it will meet to vote upon the deferred proposal.


Article 160
Powers and functions


1. The Assembly, as the sole organ of the Authority consisting of all
the members, shall be considered the supreme organ of the Authority to which
the other principal organs shall be accountable as specifically provided for in
this Convention.  The Assembly shall have the power to establish general
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policies in conformity with the relevant provisions of this Convention on any
question or matter within the competence of the Authority.


2. In addition, the powers and functions of the Assembly shall be:
(a) to elect the members of the Council in accordance with


article 161;
(b) to elect the Secretary-General from among the candidates


proposed by the Council;
(c) to elect, upon the recommendation of the Council, the members


of the Governing Board of the Enterprise and the
Director-General of the Enterprise;


(d) to establish such subsidiary organs as it finds necessary for the
exercise of its functions in accordance with this Part.  In the
composition of these subsidiary organs due account shall be
taken of the principle of equitable geographical distribution and
of special interests and the need for members qualified and
competent in the relevant technical questions dealt with by such
organs;


(e) to assess the contributions of members to the administrative
budget of the Authority in accordance with an agreed scale of
assessment based upon the scale used for the regular budget of
the United Nations until the Authority shall have sufficient
income from other sources to meet its administrative expenses;


(f) (i) to consider and approve, upon the recommendation of the
Council, the rules, regulations and procedures on the
equitable sharing of financial and other economic benefits
derived from activities in the Area and the payments and
contributions made pursuant to article 82, taking into
particular consideration the interests and needs of
developing States and peoples who have not attained full
independence or other self-governing status.  If the
Assembly does not approve the recommendations of the
Council, the Assembly shall return them to the Council
for reconsideration in the light of the views expressed by
the Assembly;


(ii) to consider and approve the rules, regulations and
procedures of the Authority, and any amendments thereto,
provisionally adopted by the Council pursuant to
article 162, paragraph 2 (o)(ii).  These rules, regulations
and procedures shall relate to prospecting, exploration
and exploitation in the Area, the financial management
and internal administration of the Authority, and, upon the
recommendation of the Governing Board of the
Enterprise, to the transfer of funds from the Enterprise to
the Authority;


(g) to decide upon the equitable sharing of financial and other
economic benefits derived from activities in the Area,
consistent with this Convention and the rules, regulations and
procedures of the Authority;


(h) to consider and approve the proposed annual budget of the
Authority submitted by the Council;


(i) to examine periodic reports from the Council and from the
Enterprise and special reports requested from the Council or
any other organ of the Authority;
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(j) to initiate studies and make recommendations for the purpose
of promoting international cooperation concerning activities in
the Area and encouraging the progressive development of
international law relating thereto and its codification;


(k) to consider problems of a general nature in connection with
activities in the Area arising in particular for developing States,
as well as those problems for States in connection with
activities in the Area that are due to their geographical location,
particularly for land-locked and geographically disadvantaged
States;


(l) to establish, upon the recommendation of the Council, on the
basis of advice from the Economic Planning Commission, a
system of compensation or other measures of economic
adjustment assistance as provided in article 151, paragraph 10;


(m) to suspend the exercise of rights and privileges of membership
pursuant to article 185;


(n) to discuss any question or matter within the competence of the
Authority and to decide as to which organ of the Authority shall
deal with any such question or matter not specifically entrusted
to a particular organ, consistent with the distribution of powers
and functions among the organs of the Authority.


SUBSECTION C.  THE COUNCIL


Article 161
Composition, procedure and voting


1. The Council shall consist of 36 members of the Authority elected by
the Assembly in the following order:


(a) four members from among those States Parties which, during
the last five years for which statistics are available, have either
consumed more than 2 per cent of total world consumption or
have had net imports of more than 2 per cent of total world
imports of the commodities produced from the categories of
minerals to be derived from the Area, and in any case one State
from the Eastern European (Socialist) region, as well as the
largest consumer;


(b) four members from among the eight States Parties which have
the largest investments in preparation for and in the conduct of
activities in the Area, either directly or through their nationals,
including at least one State from the Eastern European
(Socialist) region;


(c) four members from among States Parties which on the basis of
production in areas under their jurisdiction are major net
exporters of the categories of minerals to be derived from the
Area, including at least two developing States whose exports of
such minerals have a substantial bearing upon their economies;


(d) six members from among developing States Parties,
representing special interests.  The special interests to be
represented shall include those of States with large populations,
States which are land-locked or geographically disadvantaged,
States which are major importers of the categories of minerals
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to be derived from the Area, States which are potential
producers of such minerals, and least developed States;


(e) eighteen members elected according to the principle of ensuring
an equitable geographical distribution of seats in the Council as
a whole, provided that each geographical region shall have at
least one member elected under this subparagraph.  For this
purpose, the geographical regions shall be Africa, Asia, Eastern
European (Socialist), Latin America and Western European and
Others.


2. In electing the members of the Council in accordance with
paragraph 1, the Assembly shall ensure that:


(a) land-locked and geographically disadvantaged States are
represented to a degree which is reasonably proportionate to
their representation in the Assembly;


(b) coastal States, especially developing States, which do not
qualify under paragraph 1(a), (b), (c) or (d) are represented to
a degree which is reasonably proportionate to their
representation in the Assembly;


(c) each group of States Parties to be represented on the Council is
represented by those members, if any, which are nominated by
that group.


3. Elections shall take place at regular sessions of the Assembly.  Each
member of the Council shall be elected for four years.  At the first election,
however, the term of one half of the members of each group referred to in
paragraph l shall be two years.


4. Members of the Council shall be eligible for re-election, but due
regard should be paid to the desirability of rotation of membership.


5. The Council shall function at the seat of the Authority, and shall
meet as often as the business of the Authority may require, but not less than
three times a year.


6. A majority of the members of the Council shall constitute a quorum.
7. Each member of the Council shall have one vote.
8. (a) Decisions on questions of procedure shall be taken by a


majority of the members present and voting.
(b) Decisions on questions of substance arising under the following


provisions shall be taken by a two-thirds majority of the
members present and voting, provided that such majority
includes a majority of the members of the Council: article 162,
paragraph 2, subparagraphs (f); (g); (h); (i); (n); (p); (v);
article 191.


(c) Decisions on questions of substance arising under the following
provisions shall be taken by a three-fourths majority of the
members present and voting, provided that such majority
includes a majority of the members of the Council: article 162,
paragraph 1; article 162, paragraph 2, subparagraphs (a);
(b); (c); (d); (e); (l); (q); (r); (s); (t); (u) in cases of
non-compliance by a contractor or a sponsor; (w) provided that
orders issued thereunder may be binding for not more than
30 days unless confirmed by a decision taken in accordance
with subparagraph (d); article 162, paragraph 2,
subparagraphs (x); (y); (z); article 163, paragraph 2; article 174,
paragraph 3; Annex IV, article 11.
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(d) Decisions on questions of substance arising under the following
provisions shall be taken by consensus: article 162,
paragraph 2(m) and (o); adoption of amendments to Part XI.


(e) For the purposes of subparagraphs (d), (f) and (g), "consensus"
means the absence of any formal objection.  Within 14 days of
the submission of a proposal to the Council, the President of the
Council shall determine whether there would be a formal
objection to the adoption of the proposal.  If the President
determines that there would be such an objection, the President
shall establish and convene, within three days following such
determination, a conciliation committee consisting of not more
than nine members of the Council, with the President as
chairman, for the purpose of reconciling the differences and
producing a proposal which can be adopted by consensus.  The
committee shall work expeditiously and report to the Council
within 14 days following its establishment.  If the committee is
unable to recommend a proposal which can be adopted by
consensus, it shall set out in its report the grounds on which the
proposal is being opposed.


(f) Decisions on questions not listed above which the Council is
authorized to take by the rules, regulations and procedures of
the Authority or otherwise shall be taken pursuant to the
subparagraphs of this paragraph specified in the rules,
regulations and procedures or, if not specified therein, then
pursuant to the subparagraph determined by the Council if
possible in advance, by consensus.


(g) When the issue arises as to whether a question is within
subparagraph (a), (b), (c) or (d), the question shall be treated as
being within the subparagraph requiring the higher or highest
majority or consensus as the case may be, unless otherwise
decided by the Council by the said majority or by consensus.


9. The Council shall establish a procedure whereby a member of the
Authority not represented on the Council may send a representative to attend
a meeting of the Council when a request is made by such member, or a matter
particularly affecting it is under consideration.  Such a representative shall be
entitled to participate in the deliberations but not to vote.


Article 162
Powers and functions


1. The Council is the executive organ of the Authority.  The Council
shall have the power to establish, in conformity with this Convention and the
general policies established by the Assembly, the specific policies to be
pursued by the Authority on any question or matter within the competence of
the Authority.


2. In addition, the Council shall:
(a) supervise and coordinate the implementation of the provisions


of this Part on all questions and matters within the competence
of the Authority and invite the attention of the Assembly to
cases of non-compliance;


(b) propose to the Assembly a list of candidates for the election of
the Secretary-General;
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(c) recommend to the Assembly candidates for the election of the
members of the Governing Board of the Enterprise and the
Director-General of the Enterprise;


(d) establish, as appropriate, and with due regard to economy and
efficiency, such subsidiary organs as it finds necessary for the
exercise of its functions in accordance with this Part.  In the
composition of subsidiary organs, emphasis shall be placed on
the need for members qualified and competent in relevant
technical matters dealt with by those organs provided that due
account shall be taken of the principle of equitable geographical
distribution and of special interests;


(e) adopt its rules of procedure including the method of selecting
its president;


(f) enter into agreements with the United Nations or other
international organizations on behalf of the Authority and
within its competence, subject to approval by the Assembly;


(g) consider the reports of the Enterprise and transmit them to the
Assembly with its recommendations;


(h) present to the Assembly annual reports and such special reports
as the Assembly may request;


(i) issue directives to the Enterprise in accordance with article 170;
(j) approve plans of work in accordance with Annex III, article 6.


The Council shall act upon each plan of work within 60 days of
its submission by the Legal and Technical Commission at a
session of the Council in accordance with the following
procedures:
(i) if the Commission recommends the approval of a plan of


work, it shall be deemed to have been approved by the
Council if no member of the Council submits in writing
to the President within 14 days a specific objection
alleging non-compliance with the requirements of
Annex III, article 6.  If there is an objection, the
conciliation procedure set forth in article 161,
paragraph 8(e), shall apply.  If, at the end of the
conciliation procedure, the objection is still maintained,
the plan of work shall be deemed to have been approved
by the Council unless the Council disapproves it by
consensus among its members excluding any State or
States making the application or sponsoring the applicant;


(ii) if the Commission recommends the disapproval of a plan
of work or does not make a recommendation, the Council
may approve the plan of work by a three-fourths majority
of the members present and voting, provided that such
majority includes a majority of the members participating
in the session;


(k) approve plans of work submitted by the Enterprise in
accordance with Annex IV, article 12, applying, mutatis
mutandis, the procedures set forth in subparagraph (j);


(l) exercise control over activities in the Area in accordance with
article 153, paragraph 4, and the rules, regulations and
procedures of the Authority;


(m) take, upon the recommendation of the Economic Planning
Commission, necessary and appropriate measures in accordance
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with article 150, subparagraph (h), to provide protection from
the adverse economic effects specified therein;


(n) make recommendations to the Assembly, on the basis of advice
from the Economic Planning Commission, for a system of
compensation or other measures of economic adjustment
assistance as provided in article 151, paragraph 10;


(o) (i) recommend to the Assembly rules, regulations and
procedures on the equitable sharing of financial and other
economic benefits derived from activities in the Area and
the payments and contributions made pursuant to
article 82, taking into particular consideration the interests
and needs of the developing States and peoples who have
not attained full independence or other self-governing
status;


(ii) adopt and apply provisionally, pending approval by the
Assembly, the rules, regulations and procedures of the
Authority, and any amendments thereto, taking into
account the recommendations of the Legal and Technical
Commission or other subordinate organ concerned.  These
rules, regulations and procedures shall relate to
prospecting, exploration and exploitation in the Area and
the financial management and internal administration of
the Authority.  Priority shall be given to the adoption of
rules, regulations and procedures for the exploration for
and exploitation of polymetallic nodules.  Rules,
regulations and procedures for the exploration for and
exploitation of any resource other than polymetallic
nodules shall be adopted within three years from the date
of a request to the Authority by any of its members to
adopt such rules, regulations and procedures in respect of
such resource.  All rules, regulations and procedures shall
remain in effect on a provisional basis until approved by
the Assembly or until amended by the Council in the light
of any views expressed by the Assembly;


(p) review the collection of all payments to be made by or to the
Authority in connection with operations pursuant to this Part;


(q) make the selection from among applicants for production
authorizations pursuant to Annex III, article 7, where such
selection is required by that provision;


(r) submit the proposed annual budget of the Authority to the
Assembly for its approval;


(s) make recommendations to the Assembly concerning policies on
any question or matter within the competence of the Authority;


(t) make recommendations to the Assembly concerning suspension
of the exercise of the rights and privileges of membership
pursuant to article 185;


(u) institute proceedings on behalf of the Authority before the
Seabed Disputes Chamber in cases of non-compliance;


(v) notify the Assembly upon a decision by the Seabed Disputes
Chamber in proceedings instituted under subparagraph (u), and
make any recommendations which it may find appropriate with
respect to measures to be taken;
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(w) issue emergency orders, which may include orders for the
suspension or adjustment of operations, to prevent serious harm
to the marine environment arising out of activities in the Area;


(x) disapprove areas for exploitation by contractors or the
Enterprise in cases where substantial evidence indicates the risk
of serious harm to the marine environment;


(y) establish a subsidiary organ for the elaboration of draft
financial rules, regulations and procedures relating to:
(i) financial management in accordance with articles 171


to 175; and
(ii) financial arrangements in accordance with Annex III,


article 13 and article 17, paragraph 1(c);
(z) establish appropriate mechanisms for directing and supervising


a staff of inspectors who shall inspect activities in the Area to
determine whether this Part, the rules, regulations and
procedures of the Authority, and the terms and conditions of
any contract with the Authority are being complied with.


Article 163
Organs of the Council


1. There are hereby established the following organs of the Council:
(a) an Economic Planning Commission;
(b) a Legal and Technical Commission.


2. Each Commission shall be composed of 15 members, elected by the
Council from among the candidates nominated by the States Parties.
However, if necessary, the Council may decide to increase the size of either
Commission having due regard to economy and efficiency.


3. Members of a Commission shall have appropriate qualifications in
the area of competence of that Commission.  States Parties shall nominate
candidates of the highest standards of competence and integrity with
qualifications in relevant fields so as to ensure the effective exercise of the
functions of the Commissions.


4. In the election of members of the Commissions, due account shall
be taken of the need for equitable geographical distribution and the
representation of special interests.


5. No State Party may nominate more than one candidate for the same
Commission.  No person shall be elected to serve on more than one
Commission.


6. Members of the Commissions shall hold office for a term of five
years.  They shall be eligible for re-election for a further term.


7. In the event of the death, incapacity or resignation of a member of
a Commission prior to the expiration of the term of office, the Council shall
elect for the remainder of the term, a member from the same geographical
region or area of interest.


8. Members of Commissions shall have no financial interest in any
activity relating to exploration and exploitation in the Area.  Subject to their
responsibilities to the Commissions upon which they serve, they shall not
disclose, even after the termination of their functions, any industrial secret,
proprietary data which are transferred to the Authority in accordance with
Annex III, article l4, or any other confidential information coming to their
knowledge by reason of their duties for the Authority.
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9. Each Commission shall exercise its functions in accordance with
such guidelines and directives as the Council may adopt.


10. Each Commission shall formulate and submit to the Council for
approval such rules and regulations as may be necessary for the efficient
conduct of the Commission's functions.


11. The decision-making procedures of the Commissions shall be
established by the rules, regulations and procedures of the Authority.
Recommendations to the Council shall, where necessary, be accompanied by
a summary on the divergencies of opinion in the Commission.


12. Each Commission shall normally function at the seat of the
Authority and shall meet as often as is required for the efficient exercise of
its functions.


13. In the exercise of its functions, each Commission may, where
appropriate, consult another commission, any competent organ of the United
Nations or of its specialized agencies or any international organizations with
competence in the subject-matter of such consultation.


Article 164
The Economic Planning Commission


1. Members of the Economic Planning Commission shall have
appropriate qualifications such as those relevant to mining, management of
mineral resource activities, international trade or international economics.
The Council shall endeavour to ensure that the membership of the
Commission reflects all appropriate qualifications.  The Commission shall
include at least two members from developing States whose exports of the
categories of minerals to be derived from the Area have a substantial bearing
upon their economies.


2. The Commission shall:
(a) propose, upon the request of the Council, measures to


implement decisions relating to activities in the Area taken in
accordance with this Convention;


(b) review the trends of and the factors affecting supply, demand
and prices of minerals which may be derived from the Area,
bearing in mind the interests of both importing and exporting
countries, and in particular of the developing States among
them;


(c) examine any situation likely to lead to the adverse effects
referred to in article 150, subparagraph (h), brought to its
attention by the State Party or States Parties concerned, and
make appropriate recommendations to the Council;


(d) propose to the Council for submission to the Assembly, as
provided in article 151, paragraph 10, a system of compensation
or other measures of economic adjustment assistance for
developing States which suffer adverse effects caused by
activities in the Area.  The Commission shall make the
recommendations to the Council that are necessary for the
application of the system or other measures adopted by the
Assembly in specific cases.







91


Article 165
The Legal and Technical Commission


1. Members of the Legal and Technical Commission shall have
appropriate qualifications such as those relevant to exploration for and
exploitation and processing of mineral resources, oceanology, protection of
the marine environment, or economic or legal matters relating to ocean
mining and related fields of expertise.  The Council shall endeavour to ensure
that the membership of the Commission reflects all appropriate qualifications.


2. The Commission shall:
(a) make recommendations with regard to the exercise of the


Authority's functions upon the request of the Council;
(b) review formal written plans of work for activities in the Area in


accordance with article 153, paragraph 3, and submit
appropriate recommendations to the Council.  The Commission
shall base its recommendations solely on the grounds stated in
Annex III and shall report fully thereon to the Council;


(c) supervise, upon the request of the Council, activities in the
Area, where appropriate, in consultation and collaboration with
any entity carrying out such activities or State or States
concerned and report to the Council;


(d) prepare assessments of the environmental implications of
activities in the Area;


(e) make recommendations to the Council on the protection of the
marine environment, taking into account the views of
recognized experts in that field;


(f) formulate and submit to the Council the rules, regulations and
procedures referred to in article 162, paragraph 2(o), taking into
account all relevant factors including assessments of the
environmental implications of activities in the Area;


(g) keep such rules, regulations and procedures under review and
recommend to the Council from time to time such amendments
thereto as it may deem necessary or desirable;


(h) make recommendations to the Council regarding the
establishment of a monitoring programme to observe, measure,
evaluate and analyse, by recognized scientific methods, on a
regular basis, the risks or effects of pollution of the marine
environment resulting from activities in the Area, ensure that
existing regulations are adequate and are complied with and
coordinate the implementation of the monitoring programme
approved by the Council;


(i) recommend to the Council that proceedings be instituted on
behalf of the Authority before the Seabed Disputes Chamber,
in accordance with this Part and the relevant Annexes taking
into account particularly article 187;


(j) make recommendations to the Council with respect to measures
to be taken, upon a decision by the Seabed Disputes Chamber
in proceedings instituted in accordance with subparagraph (i);


(k) make recommendations to the Council to issue emergency
orders, which may include orders for the suspension or
adjustment of operations, to prevent serious harm to the marine
environment arising out of activities in the Area.  Such
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recommendations shall be taken up by the Council on a priority
basis;


(l) make recommendations to the Council to disapprove areas for
exploitation by contractors or the Enterprise in cases where
substantial evidence indicates the risk of serious harm to the
marine environment;


(m) make recommendations to the Council regarding the direction
and supervision of a staff of inspectors who shall inspect
activities in the Area to determine whether the provisions of this
Part, the rules, regulations and procedures of the Authority, and
the terms and conditions of any contract with the Authority are
being complied with;


(n) calculate the production ceiling and issue production
authorizations on behalf of the Authority pursuant to
article 151, paragraphs 2 to 7, following any necessary selection
among applicants for production authorizations by the Council
in accordance with Annex III, article 7.


3. The members of the Commission shall, upon request by any State
Party or other party concerned, be accompanied by a representative of such
State or other party concerned when carrying out their function of supervision
and inspection.


SUBSECTION D.  THE SECRETARIAT


Article 166
The Secretariat


1. The Secretariat of the Authority shall comprise a Secretary-General
and such staff as the Authority may require.


2. The Secretary-General shall be elected for four years by the
Assembly from among the candidates proposed by the Council and may be
re-elected.


3. The Secretary-General shall be the chief administrative officer of the
Authority, and shall act in that capacity in all meetings of the Assembly, of
the Council and of any subsidiary organ, and shall perform such other
administrative functions as are entrusted to the Secretary-General by these
organs.


4. The Secretary-General shall make an annual report to the Assembly
on the work of the Authority.


Article 167
The staff of the Authority


1. The staff of the Authority shall consist of such qualified scientific
and technical and other personnel as may be required to fulfil the
administrative functions of the Authority.


2. The paramount consideration in the recruitment and employment of
the staff and in the determination of their conditions of service shall be the
necessity of securing the highest standards of efficiency, competence and
integrity.  Subject to this consideration, due regard shall be paid to the
importance of recruiting the staff on as wide a geographical basis as possible.


3. The staff shall be appointed by the Secretary-General.  The terms
and conditions on which they shall be appointed, remunerated and dismissed
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shall be in accordance with the rules, regulations and procedures of the
Authority.


Article 168
International character of the Secretariat


1. In the performance of their duties the Secretary-General and the staff
shall not seek or receive instructions from any government or from any other
source external to the Authority.  They shall refrain from any action which
might reflect on their position as international officials responsible only to the
Authority.  Each State Party undertakes to respect the exclusively
international character of the responsibilities of the Secretary-General and the
staff and not to seek to influence them in the discharge of their
responsibilities.  Any violation of responsibilities by a staff member shall be
submitted to the appropriate administrative tribunal as provided in the rules,
regulations and procedures of the Authority.


2. The Secretary-General and the staff shall have no financial interest
in any activity relating to exploration and exploitation in the Area.  Subject
to their responsibilities to the Authority, they shall not disclose, even after the
termination of their functions, any industrial secret, proprietary data which are
transferred to the Authority in accordance with Annex III, article 14, or any
other confidential information coming to their knowledge by reason of their
employment with the Authority.


3. Violations of the obligations of a staff member of the Authority set
forth in paragraph 2 shall, on the request of a State Party affected by such
violation, or a natural or juridical person, sponsored by a State Party as
provided in article 153, paragraph 2(b), and affected by such violation, be
submitted by the Authority against the staff member concerned to a tribunal
designated by the rules, regulations and procedures of the Authority.  The
Party affected shall have the right to take part in the proceedings.  If the
tribunal so recommends, the Secretary-General shall dismiss the staff member
concerned.


4. The rules, regulations and procedures of the Authority shall contain
such provisions as are necessary to implement this article.


Article 169
Consultation and cooperation with international


and non-governmental organizations


1. The Secretary-General shall, on matters within the competence of the
Authority, make suitable arrangements, with the approval of the Council, for
consultation and cooperation with international and non-governmental
organizations recognized by the Economic and Social Council of the United
Nations.


2. Any organization with which the Secretary-General has entered into
an arrangement under paragraph 1 may designate representatives to attend
meetings of the organs of the Authority as observers in accordance with the
rules of procedure of these organs.  Procedures shall be established for
obtaining the views of such organizations in appropriate cases.


3. The Secretary-General may distribute to States Parties written
reports submitted by the non-governmental organizations referred to in
paragraph l on subjects in which they have special competence and which are
related to the work of the Authority.
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SUBSECTION E.  THE ENTERPRISE


Article 170
The Enterprise


1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2(a), as
well as the transporting, processing and marketing of minerals recovered from
the Area.


2. The Enterprise shall, within the framework of the international legal
personality of the Authority, have such legal capacity as is provided for in the
Statute set forth in Annex IV.  The Enterprise shall act in accordance with
this Convention and the rules, regulations and procedures of the Authority,
as well as the general policies established by the Assembly, and shall be
subject to the directives and control of the Council.


3. The Enterprise shall have its principal place of business at the seat
of the Authority.


4. The Enterprise shall, in accordance with article 173, paragraph 2,
and Annex IV, article 11, be provided with such funds as it may require to
carry out its functions, and shall receive technology as provided in article 144
and other relevant provisions of this Convention.


SUBSECTION F.  FINANCIAL ARRANGEMENTS OF THE
AUTHORITY


Article 171
Funds of the Authority


The funds of the Authority shall include:
(a) assessed contributions made by members of the Authority in


accordance with article 160, paragraph 2(e);
(b) funds received by the Authority pursuant to Annex III, article 13, in


connection with activities in the Area;
(c) funds transferred from the Enterprise in accordance with Annex IV,


article 10;
(d) funds borrowed pursuant to article 174;
(e) voluntary contributions made by members or other entities; and
(f) payments to a compensation fund, in accordance with article 151,


paragraph 10, whose sources are to be recommended by the
Economic Planning Commission.


Article 172
Annual budget of the Authority


The Secretary-General shall draft the proposed annual budget of the
Authority and submit it to the Council.  The Council shall consider the
proposed annual budget and submit it to the Assembly, together with any
recommendations thereon.  The Assembly shall consider and approve the
proposed annual budget in accordance with article 160, paragraph 2(h).
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Article 173
Expenses of the Authority


1. The contributions referred to in article 171, subparagraph (a), shall
be paid into a special account to meet the administrative expenses of the
Authority until the Authority has sufficient funds from other sources to meet
those expenses.


2. The administrative expenses of the Authority shall be a first call
upon the funds of the Authority.  Except for the assessed contributions
referred to in article 171, subparagraph (a), the funds which remain after
payment of administrative expenses may, inter alia:


(a) be shared in accordance with article 140 and article 160,
paragraph 2(g);


(b) be used to provide the Enterprise with funds in accordance with
article 170, paragraph 4;


(c) be used to compensate developing States in accordance with
article 151, paragraph 10, and article 160, paragraph 2(l).


Article 174
Borrowing power of the Authority


1. The Authority shall have the power to borrow funds.
2. The Assembly shall prescribe the limits on the borrowing power of


the Authority in the financial regulations adopted pursuant to article 160,
paragraph 2(f).


3. The Council shall exercise the borrowing power of the Authority.
4. States Parties shall not be liable for the debts of the Authority.


Article 175
Annual audit


The records, books and accounts of the Authority, including its annual
financial statements, shall be audited annually by an independent auditor
appointed by the Assembly.


SUBSECTION G.  LEGAL STATUS, PRIVILEGES AND
IMMUNITIES


Article 176
Legal status


The Authority shall have international legal personality and such legal
capacity as may be necessary for the exercise of its functions and the
fulfilment of its purposes.


Article 177
Privileges and immunities


To enable the Authority to exercise its functions, it shall enjoy in the
territory of each State Party the privileges and immunities set forth in this
subsection.  The privileges and immunities relating to the Enterprise shall be
those set forth in Annex IV, article 13.
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Article 178
Immunity from legal process


The Authority, its property and assets, shall enjoy immunity from legal
process except to the extent that the Authority expressly waives this immunity
in a particular case.


Article 179
Immunity from search and any form of seizure


The property and assets of the Authority, wherever located and by
whomsoever held, shall be immune from search, requisition, confiscation,
expropriation or any other form of seizure by executive or legislative action.


Article 180
Exemption from restrictions, regulations, controls and moratoria


The property and assets of the Authority shall be exempt from
restrictions, regulations, controls and moratoria of any nature.


Article 181
Archives and official communications of the Authority


1. The archives of the Authority, wherever located, shall be inviolable.
2. Proprietary data, industrial secrets or similar information and


personnel records shall not be placed in archives which are open to public
inspection.


3. With regard to its official communications, the Authority shall be
accorded by each State Party treatment no less favourable than that accorded
by that State to other international organizations.


Article 182
Privileges and immunities of certain persons connected with the Authority


Representatives of States Parties attending meetings of the Assembly, the
Council or organs of the Assembly or the Council, and the Secretary-General
and staff of the Authority, shall enjoy in the territory of each State Party:


(a) immunity from legal process with respect to acts performed by them
in the exercise of their functions, except to the extent that the State
which they represent or the Authority, as appropriate, expressly
waives this immunity in a particular case;


(b) if they are not nationals of that State Party, the same exemptions
from immigration restrictions, alien registration requirements and
national service obligations, the same facilities as regards exchange
restrictions and the same treatment in respect of travelling facilities
as are accorded by that State to the representatives, officials and
employees of comparable rank of other States Parties.


Article 183
Exemption from taxes and customs duties


1. Within the scope of its official activities, the Authority, its assets and
property, its income, and its operations and transactions, authorized by this
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Convention, shall be exempt from all direct taxation and goods imported or
exported for its official use shall be exempt from all customs duties.  The
Authority shall not claim exemption from taxes which are no more than
charges for services rendered.


2. When purchases of goods or services of substantial value necessary
for the official activities of the Authority are made by or on behalf of the
Authority, and when the price of such goods or services includes taxes or
duties, appropriate measures shall, to the extent practicable, be taken by
States Parties to grant exemption from such taxes or duties or provide for
their reimbursement.  Goods imported or purchased under an exemption
provided for in this article shall not be sold or otherwise disposed of in the
territory of the State Party which granted the exemption, except under
conditions agreed with that State Party.


3. No tax shall be levied by States Parties on or in respect of salaries
and emoluments paid or any other form of payment made by the Authority to
the Secretary-General and staff of the Authority, as well as experts
performing missions for the Authority, who are not their nationals.


SUBSECTION H.  SUSPENSION OF THE EXERCISE OF RIGHTS
AND PRIVILEGES OF MEMBERS


Article 184
Suspension of the exercise of voting rights


A State Party which is in arrears in the payment of its financial
contributions to the Authority shall have no vote if the amount of its arrears
equals or exceeds the amount of the contributions due from it for the
preceding two full years.  The Assembly may, nevertheless, permit such a
member to vote if it is satisfied that the failure to pay is due to conditions
beyond the control of the member.


Article 185
Suspension of exercise of rights and privileges of membership


1. A State Party which has grossly and persistently violated the
provisions of this Part may be suspended from the exercise of the rights and
privileges of membership by the Assembly upon the recommendation of the
Council.


2. No action may be taken under paragraph 1 until the Seabed Disputes
Chamber has found that a State Party has grossly and persistently violated the
provisions of this Part.


SECTION 5.  SETTLEMENT OF DISPUTES AND ADVISORY
OPINIONS


Article 186
Seabed Disputes Chamber of the


International Tribunal for the Law of the Sea


The establishment of the Seabed Disputes Chamber and the manner in
which it shall exercise its jurisdiction shall be governed by the provisions of
this section, of Part XV and of Annex VI.







98


Article 187
Jurisdiction of the Seabed Disputes Chamber


The Seabed Disputes Chamber shall have jurisdiction under this Part and
the Annexes relating thereto in disputes with respect to activities in the Area
falling within the following categories:


(a) disputes between States Parties concerning the interpretation or
application of this Part and the Annexes relating thereto;


(b) disputes between a State Party and the Authority concerning:
(i) acts or omissions of the Authority or of a State Party alleged to


be in violation of this Part or the Annexes relating thereto or of
rules, regulations and procedures of the Authority adopted in
accordance therewith; or


(ii) acts of the Authority alleged to be in excess of jurisdiction or a
misuse of power;


(c) disputes between parties to a contract, being States Parties, the
Authority or the Enterprise, state enterprises and natural or juridical
persons referred to in article 153, paragraph 2(b), concerning:
(i) the interpretation or application of a relevant contract or a plan


of work; or
(ii) acts or omissions of a party to the contract relating to activities


in the Area and directed to the other party or directly affecting
its legitimate interests;


(d) disputes between the Authority and a prospective contractor who has
been sponsored by a State as provided in article 153, paragraph 2(b),
and has duly fulfilled the conditions referred to in Annex III,
article 4, paragraph 6, and article 13, paragraph 2, concerning the
refusal of a contract or a legal issue arising in the negotiation of the
contract;


(e) disputes between the Authority and a State Party, a state enterprise
or a natural or juridical person sponsored by a State Party as
provided for in article 153, paragraph 2(b), where it is alleged that
the Authority has incurred liability as provided in Annex III,
article 22;


(f) any other disputes for which the jurisdiction of the Chamber is
specifically provided in this Convention.


Article 188
Submission of disputes to a special chamber of the


International Tribunal for the Law of the Sea
or an ad hoc chamber of the Seabed Disputes Chamber


or to binding commercial arbitration


1. Disputes between States Parties referred to in article 187,
subparagraph (a), may be submitted:


(a) at the request of the parties to the dispute, to a special chamber
of the International Tribunal for the Law of the Sea to be
formed in accordance with Annex VI, articles 15 and 17; or


(b) at the request of any party to the dispute, to an ad hoc chamber
of the Seabed Disputes Chamber to be formed in accordance
with Annex VI, article 36.


2. (a) Disputes concerning the interpretation or application of a
contract referred to in article 187, subparagraph (c)(i), shall be
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submitted, at the request of any party to the dispute, to binding
commercial arbitration, unless the parties otherwise agree.
A commercial arbitral tribunal to which the dispute is submitted
shall have no jurisdiction to decide any question of
interpretation of this Convention.  When the dispute also
involves a question of the interpretation of Part XI and the
Annexes relating thereto, with respect to activities in the Area,
that question shall be referred to the Seabed Disputes Chamber
for a ruling.


(b) If, at the commencement of or in the course of such arbitration,
the arbitral tribunal determines, either at the request of any
party to the dispute or proprio motu, that its decision depends
upon a ruling of the Seabed Disputes Chamber, the arbitral
tribunal shall refer such question to the Seabed Disputes
Chamber for such ruling.  The arbitral tribunal shall then
proceed to render its award in conformity with the ruling of the
Seabed Disputes Chamber.


(c) In the absence of a provision in the contract on the arbitration
procedure to be applied in the dispute, the arbitration shall be
conducted in accordance with the UNCITRAL Arbitration
Rules or such other arbitration rules as may be prescribed in the
rules, regulations and procedures of the Authority, unless the
parties to the dispute otherwise agree.


Article 189
Limitation on jurisdiction


with regard to decisions of the Authority


The Seabed Disputes Chamber shall have no jurisdiction with regard to
the exercise by the Authority of its discretionary powers in accordance with
this Part; in no case shall it substitute its discretion for that of the Authority.
Without prejudice to article 191, in exercising its jurisdiction pursuant to
article 187, the Seabed Disputes Chamber shall not pronounce itself on the
question of whether any rules, regulations and procedures of the Authority are
in conformity with this Convention, nor declare invalid any such rules,
regulations and procedures.  Its jurisdiction in this regard shall be confined
to deciding claims that the application of any rules, regulations and
procedures of the Authority in individual cases would be in conflict with the
contractual obligations of the parties to the dispute or their obligations under
this Convention, claims concerning excess of jurisdiction or misuse of power,
and to claims for damages to be paid or other remedy to be given to the party
concerned for the failure of the other party to comply with its contractual
obligations or its obligations under this Convention.


Article 190
Participation and appearance


of sponsoring States Parties in proceedings


1. If a natural or juridical person is a party to a dispute referred to in
article 187, the sponsoring State shall be given notice thereof and shall have
the right to participate in the proceedings by submitting written or oral
statements.
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2. If an action is brought against a State Party by a natural or juridical
person sponsored by another State Party in a dispute referred to in article 187,
subparagraph (c), the respondent State may request the State sponsoring that
person to appear in the proceedings on behalf of that person.  Failing such
appearance, the respondent State may arrange to be represented by a juridical
person of its nationality.


Article 191
Advisory opinions


The Seabed Disputes Chamber shall give advisory opinions at the request
of the Assembly or the Council on legal questions arising within the scope of
their activities.  Such opinions shall be given as a matter of urgency.


PART XII
PROTECTION AND PRESERVATION


OF THE MARINE ENVIRONMENT


SECTION 1.  GENERAL PROVISIONS


Article 192
General obligation


States have the obligation to protect and preserve the marine
environment.


Article 193
Sovereign right of States to exploit their natural resources


States have the sovereign right to exploit their natural resources pursuant
to their environmental policies and in accordance with their duty to protect
and preserve the marine environment.


Article 194
Measures to prevent, reduce and control pollution


of the marine environment


1. States shall take, individually or jointly as appropriate, all measures
consistent with this Convention that are necessary to prevent, reduce and
control pollution of the marine environment from any source, using for this
purpose the best practicable means at their disposal and in accordance with
their capabilities, and they shall endeavour to harmonize their policies in this
connection.


2. States shall take all measures necessary to ensure that activities
under their jurisdiction or control are so conducted as not to cause damage by
pollution to other States and their environment, and that pollution arising
from incidents or activities under their jurisdiction or control does not spread
beyond the areas where they exercise sovereign rights in accordance with this
Convention.
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3. The measures taken pursuant to this Part shall deal with all sources
of pollution of the marine environment.  These measures shall include,
inter alia, those designed to minimize to the fullest possible extent:


(a) the release of toxic, harmful or noxious substances, especially
those which are persistent, from land-based sources, from or
through the atmosphere or by dumping;


(b) pollution from vessels, in particular measures for preventing
accidents and dealing with emergencies, ensuring the safety of
operations at sea, preventing intentional and unintentional
discharges, and regulating the design, construction, equipment,
operation and manning of vessels;


(c) pollution from installations and devices used in exploration or
exploitation of the natural resources of the seabed and subsoil,
in particular measures for preventing accidents and dealing with
emergencies, ensuring the safety of operations at sea, and
regulating the design, construction, equipment, operation and
manning of such installations or devices;


(d) pollution from other installations and devices operating in the
marine environment, in particular measures for preventing
accidents and dealing with emergencies, ensuring the safety of
operations at sea, and regulating the design, construction,
equipment, operation and manning of such installations or
devices.


4. In taking measures to prevent, reduce or control pollution of the
marine environment, States shall refrain from unjustifiable interference with
activities carried out by other States in the exercise of their rights and in
pursuance of their duties in conformity with this Convention.


5. The measures taken in accordance with this Part shall include those
necessary to protect and preserve rare or fragile ecosystems as well as the
habitat of depleted, threatened or endangered species and other forms of
marine life.


Article 195
Duty not to transfer damage or hazards


or transform one type of pollution into another


In taking measures to prevent, reduce and control pollution of the marine
environment, States shall act so as not to transfer, directly or indirectly,
damage or hazards from one area to another or transform one type of
pollution into another.


Article 196
Use of technologies or introduction of alien or new species


1. States shall take all measures necessary to prevent, reduce and
control pollution of the marine environment resulting from the use of
technologies under their jurisdiction or control, or the intentional or
accidental introduction of species, alien or new, to a particular part of the
marine environment, which may cause significant and harmful changes
thereto.


2. This article does not affect the application of this Convention
regarding the prevention, reduction and control of pollution of the marine
environment.
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SECTION 2.  GLOBAL AND REGIONAL COOPERATION


Article 197
Cooperation on a global or regional basis


States shall cooperate on a global basis and, as appropriate, on a regional
basis, directly or through competent international organizations, in
formulating and elaborating international rules, standards and recommended
practices and procedures consistent with this Convention, for the protection
and preservation of the marine environment, taking into account characteristic
regional features.


Article 198
Notification of imminent or actual damage


When a State becomes aware of cases in which the marine environment
is in imminent danger of being damaged or has been damaged by pollution,
it shall immediately notify other States it deems likely to be affected by such
damage, as well as the competent international organizations.


Article 199
Contingency plans against pollution


In the cases referred to in article 198, States in the area affected, in
accordance with their capabilities, and the competent international
organizations shall cooperate, to the extent possible, in eliminating the effects
of pollution and preventing or minimizing the damage.  To this end, States
shall jointly develop and promote contingency plans for responding to
pollution incidents in the marine environment.


Article 200
Studies, research programmes and exchange of information and data


States shall cooperate, directly or through competent international
organizations, for the purpose of promoting studies, undertaking programmes
of scientific research and encouraging the exchange of information and data
acquired about pollution of the marine environment.  They shall endeavour
to participate actively in regional and global programmes to acquire
knowledge for the assessment of the nature and extent of pollution, exposure
to it, and its pathways, risks and remedies.


Article 201
Scientific criteria for regulations


In the light of the information and data acquired pursuant to article 200,
States shall cooperate, directly or through competent international
organizations, in establishing appropriate scientific criteria for the
formulation and elaboration of rules, standards and recommended practices
and procedures for the prevention, reduction and control of pollution of the
marine environment.
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SECTION 3.  TECHNICAL ASSISTANCE


Article 202
Scientific and technical assistance to developing States


States shall, directly or through competent international organizations:
(a) promote programmes of scientific, educational, technical and other


assistance to developing States for the protection and preservation
of the marine environment and the prevention, reduction and control
of marine pollution.  Such assistance shall include, inter alia:
(i) training of their scientific and technical personnel;


(ii) facilitating their participation in relevant international
programmes;


(iii) supplying them with necessary equipment and facilities;
(iv) enhancing their capacity to manufacture such equipment;
(v) advice on and developing facilities for research, monitoring,


educational and other programmes;
(b) provide appropriate assistance, especially to developing States, for


the minimization of the effects of major incidents which may cause
serious pollution of the marine environment;


(c) provide appropriate assistance, especially to developing States,
concerning the preparation of environmental assessments.


Article 203
Preferential treatment for developing States


Developing States shall, for the purposes of prevention, reduction and
control of pollution of the marine environment or minimization of its effects,
be granted preference by international organizations in:


(a) the allocation of appropriate funds and technical assistance; and
(b) the utilization of their specialized services.


SECTION 4.  MONITORING AND ENVIRONMENTAL
ASSESSMENT


Article 204
Monitoring of the risks or effects of pollution


1. States shall, consistent with the rights of other States, endeavour, as
far as practicable, directly or through the competent international
organizations, to observe, measure, evaluate and analyse, by recognized
scientific methods, the risks or effects of pollution of the marine environment.


2. In particular, States shall keep under surveillance the effects of any
activities which they permit or in which they engage in order to determine
whether these activities are likely to pollute the marine environment.


Article 205
Publication of reports


States shall publish reports of the results obtained pursuant to article 204
or provide such reports at appropriate intervals to the competent international
organizations, which should make them available to all States.
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Article 206
Assessment of potential effects of activities


When States have reasonable grounds for believing that planned
activities under their jurisdiction or control may cause substantial pollution
of or significant and harmful changes to the marine environment, they shall,
as far as practicable, assess the potential effects of such activities on the
marine environment and shall communicate reports of the results of such
assessments in the manner provided in article 205.


SECTION 5.  INTERNATIONAL RULES AND NATIONAL
LEGISLATION


TO PREVENT, REDUCE AND CONTROL
POLLUTION OF THE MARINE ENVIRONMENT


Article 207
Pollution from land-based sources


1. States shall adopt laws and regulations to prevent, reduce and control
pollution of the marine environment from land-based sources, including
rivers, estuaries, pipelines and outfall structures, taking into account
internationally agreed rules, standards and recommended practices and
procedures.


2. States shall take other measures as may be necessary to prevent,
reduce and control such pollution.


3. States shall endeavour to harmonize their policies in this connection
at the appropriate regional level.


4. States, acting especially through competent international
organizations or diplomatic conference, shall endeavour to establish global
and regional rules, standards and recommended practices and procedures to
prevent, reduce and control pollution of the marine environment from
land-based sources, taking into account characteristic regional features, the
economic capacity of developing States and their need for economic
development.  Such rules, standards and recommended practices and
procedures shall be re-examined from time to time as necessary.


5. Laws, regulations, measures, rules, standards and recommended
practices and procedures referred to in paragraphs 1, 2 and 4 shall include
those designed to minimize, to the fullest extent possible, the release of toxic,
harmful or noxious substances, especially those which are persistent, into the
marine environment.


Article 208
Pollution from seabed activities subject to national jurisdiction


1 Coastal States shall adopt laws and regulations to prevent, reduce
and control pollution of the marine environment arising from or in connection
with seabed activities subject to their jurisdiction and from artificial islands,
installations and structures under their jurisdiction, pursuant to articles 60
and 80.


2. States shall take other measures as may be necessary to prevent,
reduce and control such pollution.


3. Such laws, regulations and measures shall be no less effective than
international rules, standards and recommended practices and procedures.
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4. States shall endeavour to harmonize their policies in this connection
at the appropriate regional level.


5. States, acting especially through competent international
organizations or diplomatic conference, shall establish global and regional
rules, standards and recommended practices and procedures to prevent,
reduce and control pollution of the marine environment referred to in
paragraph l.  Such rules, standards and recommended practices and
procedures shall be re-examined from time to time as necessary.


Article 209
Pollution from activities in the Area


1. International rules, regulations and procedures shall be established
in accordance with Part XI to prevent, reduce and control pollution of the
marine environment from activities in the Area.  Such rules, regulations and
procedures shall be re-examined from time to time as necessary.


2. Subject to the relevant provisions of this section, States shall adopt
laws and regulations to prevent, reduce and control pollution of the marine
environment from activities in the Area undertaken by vessels, installations,
structures and other devices flying their flag or of their registry or operating
under their authority, as the case may be.  The requirements of such laws and
regulations shall be no less effective than the international rules, regulations
and procedures referred to in paragraph 1.


Article 210
Pollution by dumping


1. States shall adopt laws and regulations to prevent, reduce and control
pollution of the marine environment by dumping.


2. States shall take other measures as may be necessary to prevent,
reduce and control such pollution.


3. Such laws, regulations and measures shall ensure that dumping is not
carried out without the permission of the competent authorities of States.


4. States, acting especially through competent international
organizations or diplomatic conference, shall endeavour to establish global
and regional rules, standards and recommended practices and procedures to
prevent, reduce and control such pollution.  Such rules, standards and
recommended practices and procedures shall be re-examined from time to
time as necessary.


5. Dumping within the territorial sea and the exclusive economic zone
or onto the continental shelf shall not be carried out without the express prior
approval of the coastal State, which has the right to permit, regulate and
control such dumping after due consideration of the matter with other States
which by reason of their geographical situation may be adversely affected
thereby.


6. National laws, regulations and measures shall be no less effective in
preventing, reducing and controlling such pollution than the global rules and
standards.
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Article 211
Pollution from vessels


1. States, acting through the competent international organization or
general diplomatic conference, shall establish international rules and
standards to prevent, reduce and control pollution of the marine environment
from vessels and promote the adoption, in the same manner, wherever
appropriate, of routeing systems designed to minimize the threat of accidents
which might cause pollution of the marine environment, including the
coastline, and pollution damage to the related interests of coastal States.  Such
rules and standards shall, in the same manner, be re-examined from time to
time as necessary.


2. States shall adopt laws and regulations for the prevention, reduction
and control of pollution of the marine environment from vessels flying their
flag or of their registry.  Such laws and regulations shall at least have the
same effect as that of generally accepted international rules and standards
established through the competent international organization or general
diplomatic conference.


3. States which establish particular requirements for the prevention,
reduction and control of pollution of the marine environment as a condition
for the entry of foreign vessels into their ports or internal waters or for a call
at their off-shore terminals shall give due publicity to such requirements and
shall communicate them to the competent international organization.
Whenever such requirements are established in identical form by two or more
coastal States in an endeavour to harmonize policy, the communication shall
indicate which States are participating in such cooperative arrangements.
Every State shall require the master of a vessel flying its flag or of its registry,
when navigating within the territorial sea of a State participating in such
cooperative arrangements, to furnish, upon the request of that State,
information as to whether it is proceeding to a State of the same region
participating in such cooperative arrangements and, if so, to indicate whether
it complies with the port entry requirements of that State.  This article is
without prejudice to the continued exercise by a vessel of its right of innocent
passage or to the application of article 25, paragraph 2.


4. Coastal States may, in the exercise of their sovereignty within their
territorial sea, adopt laws and regulations for the prevention, reduction and
control of marine pollution from foreign vessels, including vessels exercising
the right of innocent passage.  Such laws and regulations shall, in accordance
with Part II, section 3, not hamper innocent passage of foreign vessels.


5. Coastal States, for the purpose of enforcement as provided for in
section 6, may in respect of their exclusive economic zones adopt laws and
regulations for the prevention, reduction and control of pollution from vessels
conforming to and giving effect to generally accepted international rules and
standards established through the competent international organization or
general diplomatic conference.


6. (a) Where the international rules and standards referred to in
paragraph 1 are inadequate to meet special circumstances and
coastal States have reasonable grounds for believing that a
particular, clearly defined area of their respective exclusive
economic zones is an area where the adoption of special
mandatory measures for the prevention of pollution from
vessels is required for recognized technical reasons in relation
to its oceanographical and ecological conditions, as well as its
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utilization or the protection of its resources and the particular
character of its traffic, the coastal States, after appropriate
consultations through the competent international organization
with any other States concerned, may, for that area, direct a
communication to that organization, submitting scientific and
technical evidence in support and information on necessary
reception facilities.  Within 12 months after receiving such a
communication, the organization shall determine whether the
conditions in that area correspond to the requirements set out
above.  If the organization so determines, the coastal States
may, for that area, adopt laws and regulations for the
prevention, reduction and control of pollution from vessels
implementing such international rules and standards or
navigational practices as are made applicable, through the
organization, for special areas.  These laws and regulations
shall not become applicable to foreign vessels until 15 months
after the submission of the communication to the organization.


(b) The coastal States shall publish the limits of any such
particular, clearly defined area.


(c) If the coastal States intend to adopt additional laws and
regulations for the same area for the prevention, reduction and
control of pollution from vessels, they shall, when submitting
the aforesaid communication, at the same time notify the
organization thereof.  Such additional laws and regulations may
relate to discharges or navigational practices but shall not
require foreign vessels to observe design, construction,
manning or equipment standards other than generally accepted
international rules and standards; they shall become applicable
to foreign vessels 15 months after the submission of the
communication to the organization, provided that the
organization agrees within 12 months after the submission of
the communication.


7. The international rules and standards referred to in this article should
include inter alia those relating to prompt notification to coastal States,
whose coastline or related interests may be affected by incidents, including
maritime casualties, which involve discharges or probability of discharges.


Article 212
Pollution from or through the atmosphere


1. States shall adopt laws and regulations to prevent, reduce and control
pollution of the marine environment from or through the atmosphere,
applicable to the air space under their sovereignty and to vessels flying their
flag or vessels or aircraft of their registry, taking into account internationally
agreed rules, standards and recommended practices and procedures and the
safety of air navigation.


2. States shall take other measures as may be necessary to prevent,
reduce and control such pollution.


3. States, acting especially through competent international
organizations or diplomatic conference, shall endeavour to establish global
and regional rules, standards and recommended practices and procedures to
prevent, reduce and control such pollution.
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SECTION 6.  ENFORCEMENT


Article 213
Enforcement with respect to pollution from land-based sources


States shall enforce their laws and regulations adopted in accordance
with article 207 and shall adopt laws and regulations and take other measures
necessary to implement applicable international rules and standards
established through competent international organizations or diplomatic
conference to prevent, reduce and control pollution of the marine
environment from land-based sources.


Article 214
Enforcement with respect to pollution from seabed activities


States shall enforce their laws and regulations adopted in accordance
with article 208 and shall adopt laws and regulations and take other measures
necessary to implement applicable international rules and standards
established through competent international organizations or diplomatic
conference to prevent, reduce and control pollution of the marine
environment arising from or in connection with seabed activities subject to
their jurisdiction and from artificial islands, installations and structures under
their jurisdiction, pursuant to articles 60 and 80.


Article 215
Enforcement with respect to pollution from activities in the Area


Enforcement of international rules, regulations and procedures
established in accordance with Part XI to prevent, reduce and control
pollution of the marine environment from activities in the Area shall be
governed by that Part.


Article 216
Enforcement with respect to pollution by dumping


1. Laws and regulations adopted in accordance with this Convention
and applicable international rules and standards established through
competent international organizations or diplomatic conference for the
prevention, reduction and control of pollution of the marine environment by
dumping shall be enforced:


(a) by the coastal State with regard to dumping within its territorial
sea or its exclusive economic zone or onto its continental shelf;


(b) by the flag State with regard to vessels flying its flag or vessels
or aircraft of its registry;


(c) by any State with regard to acts of loading of wastes or other
matter occurring within its territory or at its off-shore terminals.


2. No State shall be obliged by virtue of this article to institute
proceedings when another State has already instituted proceedings in
accordance with this article.







109


Article 217
Enforcement by flag States


1. States shall ensure compliance by vessels flying their flag or of their
registry with applicable international rules and standards, established through
the competent international organization or general diplomatic conference,
and with their laws and regulations adopted in accordance with this
Convention for the prevention, reduction and control of pollution of the
marine environment from vessels and shall accordingly adopt laws and
regulations and take other measures necessary for their implementation.  Flag
States shall provide for the effective enforcement of such rules, standards,
laws and regulations, irrespective of where a violation occurs.


2. States shall, in particular, take appropriate measures in order to
ensure that vessels flying their flag or of their registry are prohibited from
sailing, until they can proceed to sea in compliance with the requirements of
the international rules and standards referred to in paragraph 1, including
requirements in respect of design, construction, equipment and manning of
vessels.


3. States shall ensure that vessels flying their flag or of their registry
carry on board certificates required by and issued pursuant to international
rules and standards referred to in paragraph 1.  States shall ensure that vessels
flying their flag are periodically inspected in order to verify that such
certificates are in conformity with the actual condition of the vessels.  These
certificates shall be accepted by other States as evidence of the condition of
the vessels and shall be regarded as having the same force as certificates
issued by them, unless there are clear grounds for believing that the condition
of the vessel does not correspond substantially with the particulars of the
certificates.


4. If a vessel commits a violation of rules and standards established
through the competent international organization or general diplomatic
conference, the flag State, without prejudice to articles 218, 220 and 228,
shall provide for immediate investigation and where appropriate institute
proceedings in respect of the alleged violation irrespective of where the
violation occurred or where the pollution caused by such violation has
occurred or has been spotted.


5. Flag States conducting an investigation of the violation may request
the assistance of any other State whose cooperation could be useful in
clarifying the circumstances of the case.  States shall endeavour to meet
appropriate requests of flag States.


6. States shall, at the written request of any State, investigate any
violation alleged to have been committed by vessels flying their flag.  If
satisfied that sufficient evidence is available to enable proceedings to be
brought in respect of the alleged violation, flag States shall without delay
institute such proceedings in accordance with their laws.


7. Flag States shall promptly inform the requesting State and the
competent international organization of the action taken and its outcome.
Such information shall be available to all States.


8. Penalties provided for by the laws and regulations of States for
vessels flying their flag shall be adequate in severity to discourage violations
wherever they occur.
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Article 218
Enforcement by port States


1. When a vessel is voluntarily within a port or at an off-shore terminal
of a State, that State may undertake investigations and, where the evidence so
warrants, institute proceedings in respect of any discharge from that vessel
outside the internal waters, territorial sea or exclusive economic zone of that
State in violation of applicable international rules and standards established
through the competent international organization or general diplomatic
conference.


2. No proceedings pursuant to paragraph 1 shall be instituted in respect
of a discharge violation in the internal waters, territorial sea or exclusive
economic zone of another State unless requested by that State, the flag State,
or a State damaged or threatened by the discharge violation, or unless the
violation has caused or is likely to cause pollution in the internal waters,
territorial sea or exclusive economic zone of the State instituting the
proceedings.


3. When a vessel is voluntarily within a port or at an off-shore terminal
of a State, that State shall, as far as practicable, comply with requests from
any State for investigation of a discharge violation referred to in paragraph 1,
believed to have occurred in, caused, or threatened damage to the internal
waters, territorial sea or exclusive economic zone of the requesting State.  It
shall likewise, as far as practicable, comply with requests from the flag State
for investigation of such a violation, irrespective of where the violation
occurred.


4. The records of the investigation carried out by a port State pursuant
to this article shall be transmitted upon request to the flag State or to the
coastal State.  Any proceedings instituted by the port State on the basis of
such an investigation may, subject to section 7, be suspended at the request
of the coastal State when the violation has occurred within its internal waters,
territorial sea or exclusive economic zone.  The evidence and records of the
case, together with any bond or other financial security posted with the
authorities of the port State, shall in that event be transmitted to the coastal
State.  Such transmittal shall preclude the continuation of proceedings in the
port State.


Article 219
Measures relating to seaworthiness of vessels to avoid pollution


Subject to section 7, States which, upon request or on their own
initiative, have ascertained that a vessel within one of their ports or at one of
their off-shore terminals is in violation of applicable international rules and
standards relating to seaworthiness of vessels and thereby threatens damage
to the marine environment shall, as far as practicable, take administrative
measures to prevent the vessel from sailing.  Such States may permit the
vessel to proceed only to the nearest appropriate repair yard and, upon
removal of the causes of the violation, shall permit the vessel to continue
immediately.
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Article 220
Enforcement by coastal States


1. When a vessel is voluntarily within a port or at an off-shore terminal
of a State, that State may, subject to section 7, institute proceedings in respect
of any violation of its laws and regulations adopted in accordance with this
Convention or applicable international rules and standards for the prevention,
reduction and control of pollution from vessels when the violation has
occurred within the territorial sea or the exclusive economic zone of that
State.


2. Where there are clear grounds for believing that a vessel navigating
in the territorial sea of a State has, during its passage therein, violated laws
and regulations of that State adopted in accordance with this Convention or
applicable international rules and standards for the prevention, reduction and
control of pollution from vessels, that State, without prejudice to the
application of the relevant provisions of Part II, section 3, may undertake
physical inspection of the vessel relating to the violation and may, where the
evidence so warrants, institute proceedings, including detention of the vessel,
in accordance with its laws, subject to the provisions of section 7.


3. Where there are clear grounds for believing that a vessel navigating
in the exclusive economic zone or the territorial sea of a State has, in the
exclusive economic zone, committed a violation of applicable international
rules and standards for the prevention, reduction and control of pollution
from vessels or laws and regulations of that State conforming and giving
effect to such rules and standards, that State may require the vessel to give
information regarding its identity and port of registry, its last and its next port
of call and other relevant information required to establish whether a violation
has occurred.


4. States shall adopt laws and regulations and take other measures so
that vessels flying their flag comply with requests for information pursuant
to paragraph 3.


5. Where there are clear grounds for believing that a vessel navigating
in the exclusive economic zone or the territorial sea of a State has, in the
exclusive economic zone, committed a violation referred to in paragraph 3
resulting in a substantial discharge causing or threatening significant pollution
of the marine environment, that State may undertake physical inspection of
the vessel for matters relating to the violation if the vessel has refused to give
information or if the information supplied by the vessel is manifestly at
variance with the evident factual situation and if the circumstances of the case
justify such inspection.


6. Where there is clear objective evidence that a vessel navigating in
the exclusive economic zone or the territorial sea of a State has, in the
exclusive economic zone, committed a violation referred to in paragraph 3
resulting in a discharge causing major damage or threat of major damage to
the coastline or related interests of the coastal State, or to any resources of its
territorial sea or exclusive economic zone, that State may, subject to section 7,
provided that the evidence so warrants, institute proceedings, including
detention of the vessel, in accordance with its laws.


7. Notwithstanding the provisions of paragraph 6, whenever
appropriate procedures have been established, either through the competent
international organization or as otherwise agreed, whereby compliance with
requirements for bonding or other appropriate financial security has been
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assured, the coastal State if bound by such procedures shall allow the vessel
to proceed.


8. The provisions of paragraphs 3, 4, 5, 6and 7 also apply in respect of
national laws and regulations adopted pursuant to article 211, paragraph 6.


Article 221
Measures to avoid pollution arising from maritime casualties


1. Nothing in this Part shall prejudice the right of States, pursuant to
international law, both customary and conventional, to take and enforce
measures beyond the territorial sea proportionate to the actual or threatened
damage to protect their coastline or related interests, including fishing, from
pollution or threat of pollution following upon a maritime casualty or acts
relating to such a casualty, which may reasonably be expected to result in
major harmful consequences.


2. For the purposes of this article, "maritime casualty" means a
collision of vessels, stranding or other incident of navigation, or other
occurrence on board a vessel or external to it resulting in material damage or
imminent threat of material damage to a vessel or cargo.


Article 222
Enforcement with respect to pollution from or through the atmosphere


States shall enforce, within the air space under their sovereignty or with
regard to vessels flying their flag or vessels or aircraft of their registry, their
laws and regulations adopted in accordance with article 212, paragraph 1, and
with other provisions of this Convention and shall adopt laws and regulations
and take other measures necessary to implement applicable international rules
and standards established through competent international organizations or
diplomatic conference to prevent, reduce and control pollution of the marine
environment from or through the atmosphere, in conformity with all relevant
international rules and standards concerning the safety of air navigation.


SECTION 7.  SAFEGUARDS


Article 223
Measures to facilitate proceedings


In proceedings instituted pursuant to this Part, States shall take measures
to facilitate the hearing of witnesses and the admission of evidence submitted
by authorities of another State, or by the competent international organization,
and shall facilitate the attendance at such proceedings of official
representatives of the competent international organization, the flag State and
any State affected by pollution arising out of any violation.  The official
representatives attending such proceedings shall have such rights and duties
as may be provided under national laws and regulations or international law.
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Article 224
Exercise of powers of enforcement


The powers of enforcement against foreign vessels under this Part may
only be exercised by officials or by warships, military aircraft, or other ships
or aircraft clearly marked and identifiable as being on government service and
authorized to that effect.


Article 225
Duty to avoid adverse consequences


in the exercise of the powers of enforcement


In the exercise under this Convention of their powers of enforcement
against foreign vessels, States shall not endanger the safety of navigation or
otherwise create any hazard to a vessel, or bring it to an unsafe port or
anchorage, or expose the marine environment to an unreasonable risk.


Article 226
Investigation of foreign vessels


1. (a) States shall not delay a foreign vessel longer than is essential
for purposes of the investigations provided for in articles 216,
218 and 220.  Any physical inspection of a foreign vessel shall
be limited to an examination of such certificates, records or
other documents as the vessel is required to carry by generally
accepted international rules and standards or of any similar
documents which it is carrying; further physical inspection of
the vessel may be undertaken only after such an examination
and only when:
(i) there are clear grounds for believing that the condition of


the vessel or its equipment does not correspond
substantially with the particulars of those documents;


(ii) the contents of such documents are not sufficient to
confirm or verify a suspected violation; or


(iii) the vessel is not carrying valid certificates and records.
(b) If the investigation indicates a violation of applicable laws and


regulations or international rules and standards for the
protection and preservation of the marine environment, release
shall be made promptly subject to reasonable procedures such
as bonding or other appropriate financial security.


(c) Without prejudice to applicable international rules and
standards relating to the seaworthiness of vessels, the release of
a vessel may, whenever it would present an unreasonable threat
of damage to the marine environment, be refused or made
conditional upon proceeding to the nearest appropriate repair
yard.  Where release has been refused or made conditional, the
flag State of the vessel must be promptly notified, and may seek
release of the vessel in accordance with Part XV.


2. States shall cooperate to develop procedures for the avoidance of
unnecessary physical inspection of vessels at sea.
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Article 227
Non-discrimination with respect to foreign vessels


In exercising their rights and performing their duties under this Part,
States shall not discriminate in form or in fact against vessels of any other
State.


Article 228
Suspension and restrictions on institution of proceedings


1. Proceedings to impose penalties in respect of any violation of
applicable laws and regulations or international rules and standards relating
to the prevention, reduction and control of pollution from vessels committed
by a foreign vessel beyond the territorial sea of the State instituting
proceedings shall be suspended upon the taking of proceedings to impose
penalties in respect of corresponding charges by the flag State within six
months of the date on which proceedings were first instituted, unless those
proceedings relate to a case of major damage to the coastal State or the flag
State in question has repeatedly disregarded its obligation to enforce
effectively the applicable international rules and standards in respect of
violations committed by its vessels.  The flag State shall in due course make
available to the State previously instituting proceedings a full dossier of the
case and the records of the proceedings, whenever the flag State has
requested the suspension of proceedings in accordance with this article.
When proceedings instituted by the flag State have been brought to a
conclusion, the suspended proceedings shall be terminated.  Upon payment
of costs incurred in respect of such proceedings, any bond posted or other
financial security provided in connection with the suspended proceedings
shall be released by the coastal State.


2. Proceedings to impose penalties on foreign vessels shall not be
instituted after the expiry of three years from the date on which the violation
was committed, and shall not be taken by any State in the event of
proceedings having been instituted by another State subject to the provisions
set out in paragraph 1.


3. The provisions of this article are without prejudice to the right of the
flag State to take any measures, including proceedings to impose penalties,
according to its laws irrespective of prior proceedings by another State.


Article 229
Institution of civil proceedings


Nothing in this Convention affects the institution of civil proceedings in
respect of any claim for loss or damage resulting from pollution of the marine
environment.


Article 230
Monetary penalties and the observance of recognized rights of the accused


1. Monetary penalties only may be imposed with respect to violations
of national laws and regulations or applicable international rules and
standards for the prevention, reduction and control of pollution of the marine
environment, committed by foreign vessels beyond the territorial sea.
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2. Monetary penalties only may be imposed with respect to violations
of national laws and regulations or applicable international rules and
standards for the prevention, reduction and control of pollution of the marine
environment, committed by foreign vessels in the territorial sea, except in the
case of a wilful and serious act of pollution in the territorial sea.


3. In the conduct of proceedings in respect of such violations
committed by a foreign vessel which may result in the imposition of penalties,
recognized rights of the accused shall be observed.


Article 231
Notification to the flag State and other States concerned


States shall promptly notify the flag State and any other State concerned
of any measures taken pursuant to section 6 against foreign vessels, and shall
submit to the flag State all official reports concerning such measures.
However, with respect to violations committed in the territorial sea, the
foregoing obligations of the coastal State apply only to such measures as are
taken in proceedings.  The diplomatic agents or consular officers and where
possible the maritime authority of the flag State, shall be immediately
informed of any such measures taken pursuant to section 6 against foreign
vessels.


Article 232
Liability of States arising from enforcement measures


States shall be liable for damage or loss attributable to them arising from
measures taken pursuant to section 6 when such measures are unlawful or
exceed those reasonably required in the light of available information.  States
shall provide for recourse in their courts for actions in respect of such damage
or loss.


Article 233
Safeguards with respect to straits used for international navigation


Nothing in sections 5, 6 and 7 affects the legal regime of straits used for
international navigation.  However, if a foreign ship other than those referred
to in section 10 has committed a violation of the laws and regulations referred
to in article 42, paragraph 1(a) and (b), causing or threatening major damage
to the marine environment of the straits, the States bordering the straits may
take appropriate enforcement measures and if so shall respect
mutatis mutandis the provisions of this section.


SECTION 8.  ICE-COVERED AREAS


Article 234
Ice-covered areas


Coastal States have the right to adopt and enforce non-discriminatory
laws and regulations for the prevention, reduction and control of marine
pollution from vessels in ice-covered areas within the limits of the exclusive
economic zone, where particularly severe climatic conditions and the
presence of ice covering such areas for most of the year create obstructions
or exceptional hazards to navigation, and pollution of the marine environment
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could cause major harm to or irreversible disturbance of the ecological
balance.  Such laws and regulations shall have due regard to navigation and
the protection and preservation of the marine environment based on the best
available scientific evidence.


SECTION 9.  RESPONSIBILITY AND LIABILITY


Article 235
Responsibility and liability


1. States are responsible for the fulfilment of their international
obligations concerning the protection and preservation of the marine
environment.  They shall be liable in accordance with international law.


2. States shall ensure that recourse is available in accordance with their
legal systems for prompt and adequate compensation or other relief in respect
of damage caused by pollution of the marine environment by natural or
juridical persons under their jurisdiction.


3. With the objective of assuring prompt and adequate compensation
in respect of all damage caused by pollution of the marine environment,
States shall cooperate in the implementation of existing international law and
the further development of international law relating to responsibility and
liability for the assessment of and compensation for damage and the
settlement of related disputes, as well as, where appropriate, development of
criteria and procedures for payment of adequate compensation, such as
compulsory insurance or compensation funds.


SECTION 10.  SOVEREIGN IMMUNITY


Article 236
Sovereign immunity


The provisions of this Convention regarding the protection and
preservation of the marine environment do not apply to any warship, naval
auxiliary, other vessels or aircraft owned or operated by a State and used, for
the time being, only on government non-commercial service.  However, each
State shall ensure, by the adoption of appropriate measures not impairing
operations or operational capabilities of such vessels or aircraft owned or
operated by it, that such vessels or aircraft act in a manner consistent, so far
as is reasonable and practicable, with this Convention.


SECTION 11.  OBLIGATIONS UNDER OTHER CONVENTIONS
ON THE PROTECTION AND PRESERVATION


OF THE MARINE ENVIRONMENT


Article 237
Obligations under other conventions on the


protection and preservation of the marine environment


1. The provisions of this Part are without prejudice to the specific
obligations assumed by States under special conventions and agreements
concluded previously which relate to the protection and preservation of the
marine environment and to agreements which may be concluded in
furtherance of the general principles set forth in this Convention.
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2. Specific obligations assumed by States under special conventions,
with respect to the protection and preservation of the marine environment,
should be carried out in a manner consistent with the general principles and
objectives of this Convention.


PART XIII
MARINE SCIENTIFIC RESEARCH


SECTION 1.  GENERAL PROVISIONS


Article 238
Right to conduct marine scientific research


All States, irrespective of their geographical location, and competent
international organizations have the right to conduct marine scientific
research subject to the rights and duties of other States as provided for in this
Convention.


Article 239
Promotion of marine scientific research


States and competent international organizations shall promote and
facilitate the development and conduct of marine scientific research in
accordance with this Convention.


Article 240
General principles for the conduct of marine scientific research


In the conduct of marine scientific research the following principles shall
apply:


(a) marine scientific research shall be conducted exclusively for
peaceful purposes;


(b) marine scientific research shall be conducted with appropriate
scientific methods and means compatible with this Convention;


(c) marine scientific research shall not unjustifiably interfere with other
legitimate uses of the sea compatible with this Convention and shall
be duly respected in the course of such uses;


(d) marine scientific research shall be conducted in compliance with all
relevant regulations adopted in conformity with this Convention
including those for the protection and preservation of the marine
environment.


Article 241
Non-recognition of marine scientific research activities


as the legal basis for claims


Marine scientific research activities shall not constitute the legal basis for
any claim to any part of the marine environment or its resources.
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SECTION 2.  INTERNATIONAL COOPERATION


Article 242
Promotion of international cooperation


1. States and competent international organizations shall, in accordance
with the principle of respect for sovereignty and jurisdiction and on the basis
of mutual benefit, promote international cooperation in marine scientific
research for peaceful purposes.


2. In this context, without prejudice to the rights and duties of States
under this Convention, a State, in the application of this Part, shall provide,
as appropriate, other States with a reasonable opportunity to obtain from it,
or with its cooperation, information necessary to prevent and control damage
to the health and safety of persons and to the marine environment.


Article 243
Creation of favourable conditions


States and competent international organizations shall cooperate, through
the conclusion of bilateral and multilateral agreements, to create favourable
conditions for the conduct of marine scientific research in the marine
environment and to integrate the efforts of scientists in studying the essence
of phenomena and processes occurring in the marine environment and the
interrelations between them.


Article 244
Publication and dissemination of information and knowledge


1. States and competent international organizations shall, in accordance
with this Convention, make available by publication and dissemination
through appropriate channels information on proposed major programmes and
their objectives as well as knowledge resulting from marine scientific
research.


2. For this purpose, States, both individually and in cooperation with
other States and with competent international organizations, shall actively
promote the flow of scientific data and information and the transfer of
knowledge resulting from marine scientific research, especially to developing
States, as well as the strengthening of the autonomous marine scientific
research capabilities of developing States through, inter alia, programmes to
provide adequate education and training of their technical and scientific
personnel.


SECTION 3.  CONDUCT AND PROMOTION OF
MARINE SCIENTIFIC RESEARCH


Article 245
Marine scientific research in the territorial sea


Coastal States, in the exercise of their sovereignty, have the exclusive
right to regulate, authorize and conduct marine scientific research in their
territorial sea.  Marine scientific research therein shall be conducted only with
the express consent of and under the conditions set forth by the coastal State.
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Article 246
Marine scientific research in the exclusive economic zone


and on the continental shelf


1. Coastal States, in the exercise of their jurisdiction, have the right to
regulate, authorize and conduct marine scientific research in their exclusive
economic zone and on their continental shelf in accordance with the relevant
provisions of this Convention.


2. Marine scientific research in the exclusive economic zone and on the
continental shelf shall be conducted with the consent of the coastal State.


3. Coastal States shall, in normal circumstances, grant their consent for
marine scientific research projects by other States or competent international
organizations in their exclusive economic zone or on their continental shelf
to be carried out in accordance with this Convention exclusively for peaceful
purposes and in order to increase scientific knowledge of the marine
environment for the benefit of all mankind.  To this end, coastal States shall
establish rules and procedures ensuring that such consent will not be delayed
or denied unreasonably.


4. For the purposes of applying paragraph 3, normal circumstances may
exist in spite of the absence of diplomatic relations between the coastal State
and the researching State.


5. Coastal States may however in their discretion withhold their
consent to the conduct of a marine scientific research project of another State
or competent international organization in the exclusive economic zone or on
the continental shelf of the coastal State if that project:


(a) is of direct significance for the exploration and exploitation of
natural resources, whether living or non-living;


(b) involves drilling into the continental shelf, the use of explosives
or the introduction of harmful substances into the marine
environment;


(c) involves the construction, operation or use of artificial islands,
installations and structures referred to in articles 60 and 80;


(d) contains information communicated pursuant to article 248
regarding the nature and objectives of the project which is
inaccurate or if the researching State or competent international
organization has outstanding obligations to the coastal State
from a prior research project.


6. Notwithstanding the provisions of paragraph 5, coastal States may
not exercise their discretion to withhold consent under subparagraph (a) of
that paragraph in respect of marine scientific research projects to be
undertaken in accordance with the provisions of this Part on the continental
shelf, beyond 200 nautical miles from the baselines from which the breadth
of the territorial sea is measured, outside those specific areas which coastal
States may at any time publicly designate as areas in which exploitation or
detailed exploratory operations focused on those areas are occurring or will
occur within a reasonable period of time.  Coastal States shall give reasonable
notice of the designation of such areas, as well as any modifications thereto,
but shall not be obliged to give details of the operations therein.


7. The provisions of paragraph 6 are without prejudice to the rights of
coastal States over the continental shelf as established in article 77.


8. Marine scientific research activities referred to in this article shall
not unjustifiably interfere with activities undertaken by coastal States in the
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exercise of their sovereign rights and jurisdiction provided for in this
Convention.


Article 247
Marine scientific research projects undertaken


by or under the auspices of international organizations


A coastal State which is a member of or has a bilateral agreement with
an international organization, and in whose exclusive economic zone or on
whose continental shelf that organization wants to carry out a marine
scientific research project, directly or under its auspices, shall be deemed to
have authorized the project to be carried out in conformity with the agreed
specifications if that State approved the detailed project when the decision
was made by the organization for the undertaking of the project, or is willing
to participate in it, and has not expressed any objection within four months
of notification of the project by the organization to the coastal State.


Article 248
Duty to provide information to the coastal State


States and competent international organizations which intend to
undertake marine scientific research in the exclusive economic zone or on the
continental shelf of a coastal State shall, not less than six months in advance
of the expected starting date of the marine scientific research project, provide
that State with a full description of:


(a) the nature and objectives of the project;
(b) the method and means to be used, including name, tonnage, type and


class of vessels and a description of scientific equipment;
(c) the precise geographical areas in which the project is to be


conducted;
(d) the expected date of first appearance and final departure of the


research vessels, or deployment of the equipment and its removal,
as appropriate;


(e) the name of the sponsoring institution, its director, and the person in
charge of the project; and


(f) the extent to which it is considered that the coastal State should be
able to participate or to be represented in the project.


Article 249
Duty to comply with certain conditions


1. States and competent international organizations when undertaking
marine scientific research in the exclusive economic zone or on the
continental shelf of a coastal State shall comply with the following
conditions:


(a) ensure the right of the coastal State, if it so desires, to
participate or be represented in the marine scientific research
project, especially on board research vessels and other craft or
scientific research installations, when practicable, without
payment of any remuneration to the scientists of the coastal
State and without obligation to contribute towards the costs of
the project;
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(b) provide the coastal State, at its request, with preliminary
reports, as soon as practicable, and with the final results and
conclusions after the completion of the research;


(c) undertake to provide access for the coastal State, at its request,
to all data and samples derived from the marine scientific
research project and likewise to furnish it with data which may
be copied and samples which may be divided without detriment
to their scientific value;


(d) if requested, provide the coastal State with an assessment of
such data, samples and research results or provide assistance in
their assessment or interpretation;


(e) ensure, subject to paragraph 2, that the research results are
made internationally available through appropriate national or
international channels, as soon as practicable;


(f) inform the coastal State immediately of any major change in the
research programme;


(g) unless otherwise agreed, remove the scientific research
installations or equipment once the research is completed.


2. This article is without prejudice to the conditions established by the
laws and regulations of the coastal State for the exercise of its discretion to
grant or withhold consent pursuant to article 246, paragraph 5, including
requiring prior agreement for making internationally available the research
results of a project of direct significance for the exploration and exploitation
of natural resources.


Article 250
Communications concerning marine scientific research projects


Communications concerning the marine scientific research projects shall
be made through appropriate official channels, unless otherwise agreed.


Article 251
General criteria and guidelines


States shall seek to promote through competent international
organizations the establishment of general criteria and guidelines to assist
States in ascertaining the nature and implications of marine scientific
research.


Article 252
Implied consent


States or competent international organizations may proceed with a
marine scientific research project six months after the date upon which the
information required pursuant to article 248 was provided to the coastal State
unless within four months of the receipt of the communication containing
such information the coastal State has informed the State or organization
conducting the research that:


(a) it has withheld its consent under the provisions of article 246; or
(b) the information given by that State or competent international


organization regarding the nature or objectives of the project does
not conform to the manifestly evident facts; or
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(c) it requires supplementary information relevant to conditions and the
information provided for under articles 248 and 249; or


(d) outstanding obligations exist with respect to a previous marine
scientific research project carried out by that State or organization,
with regard to conditions established in article 249.


Article 253
Suspension or cessation of marine scientific research activities


1. A coastal State shall have the right to require the suspension of any
marine scientific research activities in progress within its exclusive economic
zone or on its continental shelf if:


(a) the research activities are not being conducted in accordance
with the information communicated as provided under
article 248 upon which the consent of the coastal State was
based; or


(b) the State or competent international organization conducting the
research activities fails to comply with the provisions of
article 249 concerning the rights of the coastal State with
respect to the marine scientific research project.


2. A coastal State shall have the right to require the cessation of any
marine scientific research activities in case of any non-compliance with the
provisions of article 248 which amounts to a major change in the research
project or the research activities.


3. A coastal State may also require cessation of marine scientific
research activities if any of the situations contemplated in paragraph 1 are not
rectified within a reasonable period of time.


4. Following notification by the coastal State of its decision to order
suspension or cessation, States or competent international organizations
authorized to conduct marine scientific research activities shall terminate the
research activities that are the subject of such a notification.


5. An order of suspension under paragraph 1 shall be lifted by the
coastal State and the marine scientific research activities allowed to continue
once the researching State or competent international organization has
complied with the conditions required under articles 248 and 249.


Article 254
Rights of neighbouring land-locked


and geographically disadvantaged States


1. States and competent international organizations which have
submitted to a coastal State a project to undertake marine scientific research
referred to in article 246, paragraph 3, shall give notice to the neighbouring
land-locked and geographically disadvantaged States of the proposed research
project, and shall notify the coastal State thereof.


2. After the consent has been given for the proposed marine scientific
research project by the coastal State concerned, in accordance with article 246
and other relevant provisions of this Convention, States and competent
international organizations undertaking such a project shall provide to the
neighbouring land-locked and geographically disadvantaged States, at their
request and when appropriate, relevant information as specified in article 248
and article 249, paragraph 1(f).
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3. The neighbouring land-locked and geographically disadvantaged
States referred to above shall, at their request, be given the opportunity to
participate, whenever feasible, in the proposed marine scientific research
project through qualified experts appointed by them and not objected to by
the coastal State, in accordance with the conditions agreed for the project, in
conformity with the provisions of this Convention, between the coastal State
concerned and the State or competent international organizations conducting
the marine scientific research.


4. States and competent international organizations referred to in
paragraph 1 shall provide to the above-mentioned land-locked and
geographically disadvantaged States, at their request, the information and
assistance specified in article 249, paragraph 1(d), subject to the provisions
of article 249, paragraph 2.


Article 255
Measures to facilitate marine scientific research


and assist research vessels


States shall endeavour to adopt reasonable rules, regulations and
procedures to promote and facilitate marine scientific research conducted in
accordance with this Convention beyond their territorial sea and, as
appropriate, to facilitate, subject to the provisions of their laws and
regulations, access to their harbours and promote assistance for marine
scientific research vessels which comply with the relevant provisions of this
Part.


Article 256
Marine scientific research in the Area


All States, irrespective of their geographical location, and competent
international organizations have the right, in conformity with the provisions
of Part XI, to conduct marine scientific research in the Area.


Article 257
Marine scientific research in the water column


beyond the exclusive economic zone


All States, irrespective of their geographical location, and competent
international organizations have the right, in conformity with this Convention,
to conduct marine scientific research in the water column beyond the limits
of the exclusive economic zone.


SECTION 4.  SCIENTIFIC RESEARCH INSTALLATIONS OR
EQUIPMENT IN THE MARINE ENVIRONMENT


Article 258
Deployment and use


The deployment and use of any type of scientific research installations
or equipment in any area of the marine environment shall be subject to the
same conditions as are prescribed in this Convention for the conduct of
marine scientific research in any such area.
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Article 259
Legal status


The installations or equipment referred to in this section do not possess
the status of islands.  They have no territorial sea of their own, and their
presence does not affect the delimitation of the territorial sea, the exclusive
economic zone or the continental shelf.


Article 260
Safety zones


Safety zones of a reasonable breadth not exceeding a distance of
500 metres may be created around scientific research installations in
accordance with the relevant provisions of this Convention.  All States shall
ensure that such safety zones are respected by their vessels.


Article 261
Non-interference with shipping routes


The deployment and use of any type of scientific research installations
or equipment shall not constitute an obstacle to established international
shipping routes.


Article 262
Identification markings and warning signals


Installations or equipment referred to in this section shall bear
identification markings indicating the State of registry or the international
organization to which they belong and shall have adequate internationally
agreed warning signals to ensure safety at sea and the safety of air navigation,
taking into account rules and standards established by competent international
organizations.


SECTION 5.  RESPONSIBILITY AND LIABILITY


Article 263
Responsibility and liability


1. States and competent international organizations shall be responsible
for ensuring that marine scientific research, whether undertaken by them or
on their behalf, is conducted in accordance with this Convention.


2. States and competent international organizations shall be responsible
and liable for the measures they take in contravention of this Convention in
respect of marine scientific research conducted by other States, their natural
or juridical persons or by competent international organizations, and shall
provide compensation for damage resulting from such measures.


3. States and competent international organizations shall be responsible
and liable pursuant to article 235 for damage caused by pollution of the
marine environment arising out of marine scientific research undertaken by
them or on their behalf.
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SECTION 6.  SETTLEMENT OF DISPUTES
AND INTERIM MEASURES


Article 264
Settlement of disputes


Disputes concerning the interpretation or application of the provisions of
this Convention with regard to marine scientific research shall be settled in
accordance with Part XV, sections 2 and 3.


Article 265
Interim measures


Pending settlement of a dispute in accordance with Part XV, sections 2
and 3, the State or competent international organization authorized to conduct
a marine scientific research project shall not allow research activities to
commence or continue without the express consent of the coastal State
concerned.


PART XIV
DEVELOPMENT AND TRANSFER OF MARINE


TECHNOLOGY


SECTION 1.  GENERAL PROVISIONS


Article 266
Promotion of the development and transfer of marine technology


1. States, directly or through competent international organizations,
shall cooperate in accordance with their capabilities to promote actively the
development and transfer of marine science and marine technology on fair
and reasonable terms and conditions.


2. States shall promote the development of the marine scientific and
technological capacity of States which may need and request technical
assistance in this field, particularly developing States, including land-locked
and geographically disadvantaged States, with regard to the exploration,
exploitation, conservation and management of marine resources, the
protection and preservation of the marine environment, marine scientific
research and other activities in the marine environment compatible with this
Convention, with a view to accelerating the social and economic development
of the developing States.


3. States shall endeavour to foster favourable economic and legal
conditions for the transfer of marine technology for the benefit of all parties
concerned on an equitable basis.


Article 267
Protection of legitimate interests


States, in promoting cooperation pursuant to article 266, shall have due
regard for all legitimate interests including, inter alia, the rights and duties of
holders, suppliers and recipients of marine technology.







126


Article 268
Basic objectives


States, directly or through competent international organizations, shall
promote:


(a) the acquisition, evaluation and dissemination of marine
technological knowledge and facilitate access to such information
and data;


(b) the development of appropriate marine technology;
(c) the development of the necessary technological infrastructure to


facilitate the transfer of marine technology;
(d) the development of human resources through training and education


of nationals of developing States and countries and especially the
nationals of the least developed among them;


(e) international cooperation at all levels, particularly at the regional,
subregional and bilateral levels.


Article 269
Measures to achieve the basic objectives


In order to achieve the objectives referred to in article 268, States,
directly or through competent international organizations, shall endeavour,
inter alia, to:


(a) establish programmes of technical cooperation for the effective
transfer of all kinds of marine technology to States which may need
and request technical assistance in this field, particularly the
developing land-locked and geographically disadvantaged States, as
well as other developing States which have not been able either to
establish or develop their own technological capacity in marine
science and in the exploration and exploitation of marine resources
or to develop the infrastructure of such technology;


(b) promote favourable conditions for the conclusion of agreements,
contracts and other similar arrangements, under equitable and
reasonable conditions;


(c) hold conferences, seminars and symposia on scientific and
technological subjects, in particular on policies and methods for the
transfer of marine technology;


(d) promote the exchange of scientists and of technological and other
experts;


(e) undertake projects and promote joint ventures and other forms of
bilateral and multilateral cooperation.


SECTION 2.  INTERNATIONAL COOPERATION


Article 270
Ways and means of international cooperation


International cooperation for the development and transfer of marine
technology shall be carried out, where feasible and appropriate, through
existing bilateral, regional or multilateral programmes, and also through
expanded and new programmes in order to facilitate marine scientific
research, the transfer of marine technology, particularly in new fields, and
appropriate international funding for ocean research and development.
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Article 271
Guidelines, criteria and standards


States, directly or through competent international organizations, shall
promote the establishment of generally accepted guidelines, criteria and
standards for the transfer of marine technology on a bilateral basis or within
the framework of international organizations and other fora, taking into
account, in particular, the interests and needs of developing States.


Article 272
Coordination of international programmes


In the field of transfer of marine technology, States shall endeavour to
ensure that competent international organizations coordinate their activities,
including any regional or global programmes, taking into account the interests
and needs of developing States, particularly land-locked and geographically
disadvantaged States.


Article 273
Cooperation with international organizations and the Authority


States shall cooperate actively with competent international organizations
and the Authority to encourage and facilitate the transfer to developing States,
their nationals and the Enterprise of skills and marine technology with regard
to activities in the Area.


Article 274
Objectives of the Authority


Subject to all legitimate interests including, inter alia, the rights and
duties of holders, suppliers and recipients of technology, the Authority, with
regard to activities in the Area, shall ensure that:


(a) on the basis of the principle of equitable geographical distribution,
nationals of developing States, whether coastal, land-locked or
geographically disadvantaged, shall be taken on for the purposes of
training as members of the managerial, research and technical staff
constituted for its undertakings;


(b) the technical documentation on the relevant equipment, machinery,
devices and processes is made available to all States, in particular
developing States which may need and request technical assistance
in this field;


(c) adequate provision is made by the Authority to facilitate the
acquisition of technical assistance in the field of marine technology
by States which may need and request it, in particular developing
States, and the acquisition by their nationals of the necessary skills
and know-how, including professional training;


(d) States which may need and request technical assistance in this field,
in particular developing States, are assisted in the acquisition of
necessary equipment, processes, plant and other technical know-how
through any financial arrangements provided for in this Convention.
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SECTION 3.  NATIONAL AND REGIONAL MARINE
SCIENTIFIC AND TECHNOLOGICAL CENTRES


Article 275
Establishment of national centres


1. States, directly or through competent international organizations and
the Authority, shall promote the establishment, particularly in developing
coastal States, of national marine scientific and technological research centres
and the strengthening of existing national centres, in order to stimulate and
advance the conduct of marine scientific research by developing coastal
States and to enhance their national capabilities to utilize and preserve their
marine resources for their economic benefit.


2. States, through competent international organizations and the
Authority, shall give adequate support to facilitate the establishment and
strengthening of such national centres so as to provide for advanced training
facilities and necessary equipment, skills and know-how as well as technical
experts to such States which may need and request such assistance.


Article 276
Establishment of regional centres


1. States, in coordination with the competent international
organizations, the Authority and national marine scientific and technological
research institutions, shall promote the establishment of regional marine
scientific and technological research centres, particularly in developing
States, in order to stimulate and advance the conduct of marine scientific
research by developing States and foster the transfer of marine technology.


2. All States of a region shall cooperate with the regional centres
therein to ensure the more effective achievement of their objectives.


Article 277
Functions of regional centres


The functions of such regional centres shall include, inter alia:
(a) training and educational programmes at all levels on various aspects


of marine scientific and technological research, particularly marine
biology, including conservation and management of living
resources, oceanography, hydrography, engineering, geological
exploration of the seabed, mining and desalination technologies;


(b) management studies;
(c) study programmes related to the protection and preservation of the


marine environment and the prevention, reduction and control of
pollution;


(d) organization of regional conferences, seminars and symposia;
(e) acquisition and processing of marine scientific and technological


data and information;
(f) prompt dissemination of results of marine scientific and


technological research in readily available publications;
(g) publicizing national policies with regard to the transfer of marine


technology and systematic comparative study of those policies;
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(h) compilation and systematization of information on the marketing of
technology and on contracts and other arrangements concerning
patents;


(i) technical cooperation with other States of the region.


SECTION 4.  COOPERATION AMONG INTERNATIONAL
ORGANIZATIONS


Article 278
Cooperation among international organizations


The competent international organizations referred to in this Part and in
Part XIII shall take all appropriate measures to ensure, either directly or in
close cooperation among themselves, the effective discharge of their
functions and responsibilities under this Part.


PART XV
SETTLEMENT OF DISPUTES


SECTION 1.  GENERAL PROVISIONS


Article 279
Obligation to settle disputes by peaceful means


States Parties shall settle any dispute between them concerning the
interpretation or application of this Convention by peaceful means in
accordance with Article 2, paragraph 3, of the Charter of the United Nations
and, to this end, shall seek a solution by the means indicated in Article 33,
paragraph 1, of the Charter.


Article 280
Settlement of disputes by any peaceful means chosen by the parties


Nothing in this Part impairs the right of any States Parties to agree at any
time to settle a dispute between them concerning the interpretation or
application of this Convention by any peaceful means of their own choice.


Article 281
Procedure where no settlement has been reached by the parties


1. If the States Parties which are parties to a dispute concerning the
interpretation or application of this Convention have agreed to seek settlement
of the dispute by a peaceful means of their own choice, the procedures
provided for in this Part apply only where no settlement has been reached by
recourse to such means and the agreement between the parties does not
exclude any further procedure.


2. If the parties have also agreed on a time-limit, paragraph 1 applies
only upon the expiration of that time-limit.
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Article 282
Obligations under general, regional or bilateral agreements


If the States Parties which are parties to a dispute concerning the
interpretation or application of this Convention have agreed, through a
general, regional or bilateral agreement or otherwise, that such dispute shall,
at the request of any party to the dispute, be submitted to a procedure that
entails a binding decision, that procedure shall apply in lieu of the procedures
provided for in this Part, unless the parties to the dispute otherwise agree.


Article 283
Obligation to exchange views


1. When a dispute arises between States Parties concerning the
interpretation or application of this Convention, the parties to the dispute shall
proceed expeditiously to an exchange of views regarding its settlement by
negotiation or other peaceful means.


2. The parties shall also proceed expeditiously to an exchange of views
where a procedure for the settlement of such a dispute has been terminated
without a settlement or where a settlement has been reached and the
circumstances require consultation regarding the manner of implementing the
settlement.


Article 284
Conciliation


1. A State Party which is a party to a dispute concerning the
interpretation or application of this Convention may invite the other party or
parties to submit the dispute to conciliation in accordance with the procedure
under Annex V, section 1, or another conciliation procedure.


2. If the invitation is accepted and if the parties agree upon the
conciliation procedure to be applied, any party may submit the dispute to that
procedure.


3. If the invitation is not accepted or the parties do not agree upon the
procedure, the conciliation proceedings shall be deemed to be terminated.


4. Unless the parties otherwise agree, when a dispute has been
submitted to conciliation, the proceedings may be terminated only in
accordance with the agreed conciliation procedure.


Article 285
Application of this section to disputes submitted pursuant to Part XI


This section applies to any dispute which pursuant to Part XI, section 5,
is to be settled in accordance with procedures provided for in this Part.  If an
entity other than a State Party is a party to such a dispute, this section applies
mutatis mutandis.
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SECTION 2.  COMPULSORY PROCEDURES ENTAILING
BINDING DECISIONS


Article 286
Application of procedures under this section


Subject to section 3, any dispute concerning the interpretation or
application of this Convention shall, where no settlement has been reached
by recourse to section 1, be submitted at the request of any party to the
dispute to the court or tribunal having jurisdiction under this section.


Article 287
Choice of procedure


1. When signing, ratifying or acceding to this Convention or at any
time thereafter, a State shall be free to choose, by means of a written
declaration, one or more of the following means for the settlement of disputes
concerning the interpretation or application of this Convention:


(a) the International Tribunal for the Law of the Sea established in
accordance with Annex VI;


(b) the International Court of Justice;
(c) an arbitral tribunal constituted in accordance with Annex VII;
(d) a special arbitral tribunal constituted in accordance with


Annex VIII for one or more of the categories of disputes
specified therein.


2. A declaration made under paragraph 1 shall not affect or be affected
by the obligation of a State Party to accept the jurisdiction of the Seabed
Disputes Chamber of the International Tribunal for the Law of the Sea to the
extent and in the manner provided for in Part XI, section 5.


3. A State Party, which is a party to a dispute not covered by a
declaration in force, shall be deemed to have accepted arbitration in
accordance with Annex VII.


4. If the parties to a dispute have accepted the same procedure for the
settlement of the dispute, it may be submitted only to that procedure, unless
the parties otherwise agree.


5. If the parties to a dispute have not accepted the same procedure for
the settlement of the dispute, it may be submitted only to arbitration in
accordance with Annex VII, unless the parties otherwise agree.


6. A declaration made under paragraph 1 shall remain in force until
three months after notice of revocation has been deposited with the
Secretary-General of the United Nations.


7. A new declaration, a notice of revocation or the expiry of a
declaration does not in any way affect proceedings pending before a court or
tribunal having jurisdiction under this article, unless the parties otherwise
agree.


8. Declarations and notices referred to in this article shall be deposited
with the Secretary-General of the United Nations, who shall transmit copies
thereof to the States Parties.
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Article 288
Jurisdiction


1. A court or tribunal referred to in article 287 shall have jurisdiction
over any dispute concerning the interpretation or application of this
Convention which is submitted to it in accordance with this Part.


2. A court or tribunal referred to in article 287 shall also have
jurisdiction over any dispute concerning the interpretation or application of
an international agreement related to the purposes of this Convention, which
is submitted to it in accordance with the agreement.


3. The Seabed Disputes Chamber of the International Tribunal for the
Law of the Sea established in accordance with Annex VI, and any other
chamber or arbitral tribunal referred to in Part XI, section 5, shall have
jurisdiction in any matter which is submitted to it in accordance therewith.


4. In the event of a dispute as to whether a court or tribunal has
jurisdiction, the matter shall be settled by decision of that court or tribunal.


Article 289
Experts


In any dispute involving scientific or technical matters, a court or tribunal
exercising jurisdiction under this section may, at the request of a party or
proprio motu, select in consultation with the parties no fewer than two
scientific or technical experts chosen preferably from the relevant list
prepared in accordance with Annex VIII, article 2, to sit with the court or
tribunal but without the right to vote.


Article 290
Provisional measures


1. If a dispute has been duly submitted to a court or tribunal which
considers that prima facie it has jurisdiction under this Part or Part XI,
section 5, the court or tribunal may prescribe any provisional measures which
it considers appropriate under the circumstances to preserve the respective
rights of the parties to the dispute or to prevent serious harm to the marine
environment, pending the final decision.


2. Provisional measures may be modified or revoked as soon as the
circumstances justifying them have changed or ceased to exist.


3. Provisional measures may be prescribed, modified or revoked under
this article only at the request of a party to the dispute and after the parties
have been given an opportunity to be heard.


4. The court or tribunal shall forthwith give notice to the parties to the
dispute, and to such other States Parties as it considers appropriate, of the
prescription, modification or revocation of provisional measures.


5. Pending the constitution of an arbitral tribunal to which a dispute is
being submitted under this section, any court or tribunal agreed upon by the
parties or, failing such agreement within two weeks from the date of the
request for provisional measures, the International Tribunal for the Law of the
Sea or, with respect to activities in the Area, the Seabed Disputes Chamber,
may prescribe, modify or revoke provisional measures in accordance with this
article if it considers that prima facie the tribunal which is to be constituted
would have jurisdiction and that the urgency of the situation so requires.
Once constituted, the tribunal to which the dispute has been submitted may
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modify, revoke or affirm those provisional measures, acting in conformity
with paragraphs 1 to 4.


6. The parties to the dispute shall comply promptly with any
provisional measures prescribed under this article.


Article 291
Access


1. All the dispute settlement procedures specified in this Part shall be
open to States Parties.


2. The dispute settlement procedures specified in this Part shall be open
to entities other than States Parties only as specifically provided for in this
Convention.


Article 292
Prompt release of vessels and crews


1. Where the authorities of a State Party have detained a vessel flying
the flag of another State Party and it is alleged that the detaining State has not
complied with the provisions of this Convention for the prompt release of the
vessel or its crew upon the posting of a reasonable bond or other financial
security, the question of release from detention may be submitted to any court
or tribunal agreed upon by the parties or, failing such agreement within
10 days from the time of detention, to a court or tribunal accepted by the
detaining State under article 287 or to the International Tribunal for the Law
of the Sea, unless the parties otherwise agree.


2. The application for release may be made only by or on behalf of the
flag State of the vessel.


3. The court or tribunal shall deal without delay with the application for
release and shall deal only with the question of release, without prejudice to
the merits of any case before the appropriate domestic forum against the
vessel, its owner or its crew.  The authorities of the detaining State remain
competent to release the vessel or its crew at any time.


4. Upon the posting of the bond or other financial security determined
by the court or tribunal, the authorities of the detaining State shall comply
promptly with the decision of the court or tribunal concerning the release of
the vessel or its crew.


Article 293
Applicable law


1. A court or tribunal having jurisdiction under this section shall apply
this Convention and other rules of international law not incompatible with
this Convention.


2. Paragraph l does not prejudice the power of the court or tribunal
having jurisdiction under this section to decide a case ex aequo et bono, if the
parties so agree.


Article 294
Preliminary proceedings


1. A court or tribunal provided for in article 287 to which an
application is made in respect of a dispute referred to in article 297 shall
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determine at the request of a party, or may determine proprio motu, whether
the claim constitutes an abuse of legal process or whether prima facie it is
well founded.  If the court or tribunal determines that the claim constitutes an
abuse of legal process or is prima facie unfounded, it shall take no further
action in the case.


2. Upon receipt of the application, the court or tribunal shall
immediately notify the other party or parties of the application, and shall fix
a reasonable time-limit within which they may request it to make a
determination in accordance with paragraph 1.


3. Nothing in this article affects the right of any party to a dispute to
make preliminary objections in accordance with the applicable rules of
procedure.


Article 295
Exhaustion of local remedies


Any dispute between States Parties concerning the interpretation or
application of this Convention may be submitted to the procedures provided
for in this section only after local remedies have been exhausted where this
is required by international law.


Article 296
Finality and binding force of decisions


1. Any decision rendered by a court or tribunal having jurisdiction
under this section shall be final and shall be complied with by all the parties
to the dispute.


2. Any such decision shall have no binding force except between the
parties and in respect of that particular dispute.


SECTION 3.  LIMITATIONS AND EXCEPTIONS
TO APPLICABILITY OF SECTION 2


Article 297
Limitations on applicability of section 2


1. Disputes concerning the interpretation or application of this
Convention with regard to the exercise by a coastal State of its sovereign
rights or jurisdiction provided for in this Convention shall be subject to the
procedures provided for in section 2 in the following cases:


(a) when it is alleged that a coastal State has acted in contravention
of the provisions of this Convention in regard to the freedoms
and rights of navigation, overflight or the laying of submarine
cables and pipelines, or in regard to other internationally lawful
uses of the sea specified in article 58;


(b) when it is alleged that a State in exercising the aforementioned
freedoms, rights or uses has acted in contravention of this
Convention or of laws or regulations adopted by the coastal
State in conformity with this Convention and other rules of
international law not incompatible with this Convention; or


(c) when it is alleged that a coastal State has acted in contravention
of specified international rules and standards for the protection
and preservation of the marine environment which are
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applicable to the coastal State and which have been established
by this Convention or through a competent international
organization or diplomatic conference in accordance with this
Convention.


2. (a) Disputes concerning the interpretation or application of the
provisions of this Convention with regard to marine scientific
research shall be settled in accordance with section 2, except
that the coastal State shall not be obliged to accept the
submission to such settlement of any dispute arising out of:
(i) the exercise by the coastal State of a right or discretion in


accordance with article 246; or
(ii) a decision by the coastal State to order suspension or


cessation of a research project in accordance with
article 253.


(b) A dispute arising from an allegation by the researching State
that with respect to a specific project the coastal State is not
exercising its rights under articles 246 and 253 in a manner
compatible with this Convention shall be submitted, at the
request of either party, to conciliation under Annex V,
section 2, provided that the conciliation commission shall not
call in question the exercise by the coastal State of its discretion
to designate specific areas as referred to in article 246,
paragraph 6, or of its discretion to withhold consent in
accordance with article 246, paragraph 5.


3. (a) Disputes concerning the interpretation or application of the
provisions of this Convention with regard to fisheries shall be
settled in accordance with section 2, except that the coastal
State shall not be obliged to accept the submission to such
settlement of any dispute relating to its sovereign rights with
respect to the living resources in the exclusive economic zone
or their exercise, including its discretionary powers for
determining the allowable catch, its harvesting capacity, the
allocation of surpluses to other States and the terms and
conditions established in its conservation and management laws
and regulations.


(b) Where no settlement has been reached by recourse to section 1
of this Part, a dispute shall be submitted to conciliation under
Annex V, section 2, at the request of any party to the dispute,
when it is alleged that:
(i) a coastal State has manifestly failed to comply with its


obligations to ensure through proper conservation and
management measures that the maintenance of the living
resources in the exclusive economic zone is not seriously
endangered;


(ii) a coastal State has arbitrarily refused to determine, at the
request of another State, the allowable catch and its
capacity to harvest living resources with respect to stocks
which that other State is interested in fishing; or


(iii) a coastal State has arbitrarily refused to allocate to any
State, under articles 62, 69 and 70 and under the terms
and conditions established by the coastal State consistent
with this Convention, the whole or part of the surplus it
has declared to exist.
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(c) In no case shall the conciliation commission substitute its
discretion for that of the coastal State.


(d) The report of the conciliation commission shall be
communicated to the appropriate international organizations.


(e) In negotiating agreements pursuant to articles 69 and 70, States
Parties, unless they otherwise agree, shall include a clause on
measures which they shall take in order to minimize the
possibility of a disagreement concerning the interpretation or
application of the agreement, and on how they should proceed
if a disagreement nevertheless arises.


Article 298
Optional exceptions to applicability of section 2


1. When signing, ratifying or acceding to this Convention or at any
time thereafter, a State may, without prejudice to the obligations arising under
section 1, declare in writing that it does not accept any one or more of the
procedures provided for in section 2 with respect to one or more of the
following categories of disputes:


(a) (i) disputes concerning the interpretation or application of
articles 15, 74 and 83 relating to sea boundary
delimitations, or those involving historic bays or titles,
provided that a State having made such a declaration
shall, when such a dispute arises subsequent to the entry
into force of this Convention and where no agreement
within a reasonable period of time is reached in
negotiations between the parties, at the request of any
party to the dispute, accept submission of the matter to
conciliation under Annex V, section 2; and provided
further that any dispute that necessarily involves the
concurrent consideration of any unsettled dispute
concerning sovereignty or other rights over continental or
insular land territory shall be excluded from such
submission;


(ii) after the conciliation commission has presented its report,
which shall state the reasons on which it is based, the
parties shall negotiate an agreement on the basis of that
report; if these negotiations do not result in an agreement,
the parties shall, by mutual consent, submit the question
to one of the procedures provided for in section 2, unless
the parties otherwise agree;


(iii) this subparagraph does not apply to any sea boundary
dispute finally settled by an arrangement between the
parties, or to any such dispute which is to be settled in
accordance with a bilateral or multilateral agreement
binding upon those parties;


(b) disputes concerning military activities, including military
activities by government vessels and aircraft engaged in
non-commercial service, and disputes concerning law
enforcement activities in regard to the exercise of sovereign
rights or jurisdiction excluded from the jurisdiction of a court
or tribunal under article 297, paragraph 2 or 3;
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(c) disputes in respect of which the Security Council of the United
Nations is exercising the functions assigned to it by the Charter
of the United Nations, unless the Security Council decides to
remove the matter from its agenda or calls upon the parties to
settle it by the means provided for in this Convention.


2. A State Party which has made a declaration under paragraph 1 may
at any time withdraw it, or agree to submit a dispute excluded by such
declaration to any procedure specified in this Convention.


3. A State Party which has made a declaration under paragraph 1 shall
not be entitled to submit any dispute falling within the excepted category of
disputes to any procedure in this Convention as against another State Party,
without the consent of that party.


4. If one of the States Parties has made a declaration under
paragraph 1(a), any other State Party may submit any dispute falling within
an excepted category against the declarant party to the procedure specified in
such declaration.


5. A new declaration, or the withdrawal of a declaration, does not in
any way affect proceedings pending before a court or tribunal in accordance
with this article, unless the parties otherwise agree.


6. Declarations and notices of withdrawal of declarations under this
article shall be deposited with the Secretary-General of the United Nations,
who shall transmit copies thereof to the States Parties.


Article 299
Right of the parties to agree upon a procedure


1. A dispute excluded under article 297 or excepted by a declaration
made under article 298 from the dispute settlement procedures provided for
in section 2 may be submitted to such procedures only by agreement of the
parties to the dispute.


2. Nothing in this section impairs the right of the parties to the dispute
to agree to some other procedure for the settlement of such dispute or to reach
an amicable settlement.


PART XVI


GENERAL PROVISIONS


Article 300
Good faith and abuse of rights


States Parties shall fulfil in good faith the obligations assumed under this
Convention and shall exercise the rights, jurisdiction and freedoms
recognized in this Convention in a manner which would not constitute an
abuse of right.
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Article 301
Peaceful uses of the seas


In exercising their rights and performing their duties under this
Convention, States Parties shall refrain from any threat or use of force against
the territorial integrity or political independence of any State, or in any other
manner inconsistent with the principles of international law embodied in the
Charter of the United Nations.


Article 302
Disclosure of information


Without prejudice to the right of a State Party to resort to the procedures
for the settlement of disputes provided for in this Convention, nothing in this
Convention shall be deemed to require a State Party, in the fulfilment of its
obligations under this Convention, to supply information the disclosure of
which is contrary to the essential interests of its security.


Article 303
Archaeological and historical objects found at sea


1. States have the duty to protect objects of an archaeological and
historical nature found at sea and shall cooperate for this purpose.


2. In order to control traffic in such objects, the coastal State may, in
applying article 33, presume that their removal from the seabed in the zone
referred to in that article without its approval would result in an infringement
within its territory or territorial sea of the laws and regulations referred to in
that article.


3. Nothing in this article affects the rights of identifiable owners, the
law of salvage or other rules of admiralty, or laws and practices with respect
to cultural exchanges.


4. This article is without prejudice to other international agreements
and rules of international law regarding the protection of objects of an
archaeological and historical nature.


Article 304
Responsibility and liability for damage


The provisions of this Convention regarding responsibility and liability
for damage are without prejudice to the application of existing rules and the
development of further rules regarding responsibility and liability under
international law.
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PART XVII
FINAL PROVISIONS


Article 305
Signature


1. This Convention shall be open for signature by:
(a) all States;
(b) Namibia, represented by the United Nations Council for


Namibia;
(c) all self-governing associated States which have chosen that


status in an act of self-determination supervised and approved
by the United Nations in accordance with General Assembly
resolution 1514 (XV) and which have competence over the
matters governed by this Convention, including the competence
to enter into treaties in respect of those matters;


(d) all self-governing associated States which, in accordance with
their respective instruments of association, have competence
over the matters governed by this Convention, including the
competence to enter into treaties in respect of those matters;


(e) all territories which enjoy full internal self-government,
recognized as such by the United Nations, but have not attained
full independence in accordance with General Assembly
resolution 1514 (XV) and which have competence over the
matters governed by this Convention, including the competence
to enter into treaties in respect of those matters;


(f) international organizations, in accordance with Annex IX.
2. This Convention shall remain open for signature until


9 December 1984 at the Ministry of Foreign Affairs of Jamaica and also,
from 1 July 1983 until 9 December 1984, at United Nations Headquarters in
New York.


Article 306
Ratification and formal confirmation


This Convention is subject to ratification by States and the other entities
referred to in article 305, paragraph l(b), (c), (d) and (e), and to formal
confirmation, in accordance with Annex IX, by the entities referred to in
article 305, paragraph l(f).  The instruments of ratification and of formal
confirmation shall be deposited with the Secretary-General of the United
Nations.


Article 307
Accession


This Convention shall remain open for accession by States and the other
entities referred to in article 305.  Accession by the entities referred to in
article 305, paragraph l(f), shall be in accordance with Annex IX.  The
instruments of accession shall be deposited with the Secretary-General of the
United Nations.
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Article 308
Entry into force


1. This Convention shall enter into force 12 months after the date of
deposit of the sixtieth instrument of ratification or accession.


2. For each State ratifying or acceding to this Convention after the
deposit of the sixtieth instrument of ratification or accession, the Convention
shall enter into force on the thirtieth day following the deposit of its
instrument of ratification or accession, subject to paragraph 1.


3. The Assembly of the Authority shall meet on the date of entry into
force of this Convention and shall elect the Council of the Authority.  The
first Council shall be constituted in a manner consistent with the purpose of
article 161 if the provisions of that article cannot be strictly applied.


4. The rules, regulations and procedures drafted by the Preparatory
Commission shall apply provisionally pending their formal adoption by the
Authority in accordance with Part XI.


5. The Authority and its organs shall act in accordance with
resolution II of the Third United Nations Conference on the Law of the Sea
relating to preparatory investment and with decisions of the Preparatory
Commission taken pursuant to that resolution.


Article 309
Reservations and exceptions


No reservations or exceptions may be made to this Convention unless
expressly permitted by other articles of this Convention.


Article 310
Declarations and statements


Article 309 does not preclude a State, when signing, ratifying or acceding
to this Convention, from making declarations or statements, however phrased
or named, with a view, inter alia, to the harmonization of its laws and
regulations with the provisions of this Convention, provided that such
declarations or statements do not purport to exclude or to modify the legal
effect of the provisions of this Convention in their application to that State.


Article 311
Relation to other conventions and international agreements


1. This Convention shall prevail, as between States Parties, over the
Geneva Conventions on the Law of the Sea of 29 April 1958.


2. This Convention shall not alter the rights and obligations of States
Parties which arise from other agreements compatible with this Convention
and which do not affect the enjoyment by other States Parties of their rights
or the performance of their obligations under this Convention.


3. Two or more States Parties may conclude agreements modifying or
suspending the operation of provisions of this Convention, applicable solely
to the relations between them, provided that such agreements do not relate to
a provision derogation from which is incompatible with the effective
execution of the object and purpose of this Convention, and provided further
that such agreements shall not affect the application of the basic principles
embodied herein, and that the provisions of such agreements do not affect the
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enjoyment by other States Parties of their rights or the performance of their
obligations under this Convention.


4. States Parties intending to conclude an agreement referred to in
paragraph 3 shall notify the other States Parties through the depositary of this
Convention of their intention to conclude the agreement and of the
modification or suspension for which it provides.


5. This article does not affect international agreements expressly
permitted or preserved by other articles of this Convention.


6. States Parties agree that there shall be no amendments to the basic
principle relating to the common heritage of mankind set forth in article 136
and that they shall not be party to any agreement in derogation thereof.


Article 312
Amendment


1. After the expiry of a period of 10 years from the date of entry into
force of this Convention, a State Party may, by written communication
addressed to the Secretary-General of the United Nations, propose specific
amendments to this Convention, other than those relating to activities in the
Area, and request the convening of a conference to consider such proposed
amendments.  The Secretary-General shall circulate such communication to
all States Parties.  If, within 12 months from the date of the circulation of the
communication, not less than one half of the States Parties reply favourably
to the request, the Secretary-General shall convene the conference.


2. The decision-making procedure applicable at the amendment
conference shall be the same as that applicable at the Third United Nations
Conference on the Law of the Sea unless otherwise decided by the
conference.  The conference should make every effort to reach agreement on
any amendments by way of consensus and there should be no voting on them
until all efforts at consensus have been exhausted.


Article 313
Amendment by simplified procedure


1. A State Party may, by written communication addressed to the
Secretary-General of the United Nations, propose an amendment to this
Convention, other than an amendment relating to activities in the Area, to be
adopted by the simplified procedure set forth in this article without convening
a conference.  The Secretary-General shall circulate the communication to all
States Parties.


2. If, within a period of 12 months from the date of the circulation of
the communication, a State Party objects to the proposed amendment or to the
proposal for its adoption by the simplified procedure, the amendment shall be
considered rejected.  The Secretary-General shall immediately notify all
States Parties accordingly.


3. If, 12 months from the date of the circulation of the communication,
no State Party has objected to the proposed amendment or to the proposal for
its adoption by the simplified procedure, the proposed amendment shall be
considered adopted.  The Secretary-General shall notify all States Parties that
the proposed amendment has been adopted.
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Article 314
Amendments to the provisions of this Convention


relating exclusively to activities in the Area


1. A State Party may, by written communication addressed to the
Secretary-General of the Authority, propose an amendment to the provisions
of this Convention relating exclusively to activities in the Area, including
Annex VI, section 4.  The Secretary-General shall circulate such
communication to all States Parties.  The proposed amendment shall be
subject to approval by the Assembly following its approval by the Council.
Representatives of States Parties in those organs shall have full powers to
consider and approve the proposed amendment.  The proposed amendment
as approved by the Council and the Assembly shall be considered adopted.


2. Before approving any amendment under paragraph 1, the Council
and the Assembly shall ensure that it does not prejudice the system of
exploration for and exploitation of the resources of the Area, pending the
Review Conference in accordance with article 155.


Article 315
Signature, ratification of, accession to


and authentic texts of amendments


1. Once adopted, amendments to this Convention shall be open for
signature by States Parties for 12 months from the date of adoption, at United
Nations Headquarters in New York, unless otherwise provided in the
amendment itself.


2. Articles 306, 307 and 320 apply to all amendments to this
Convention.


Article 316
Entry into force of amendments


1. Amendments to this Convention, other than those referred to in
paragraph 5, shall enter into force for the States Parties ratifying or acceding
to them on the thirtieth day following the deposit of instruments of ratification
or accession by two thirds of the States Parties or by 60 States Parties,
whichever is greater.  Such amendments shall not affect the enjoyment by
other States Parties of their rights or the performance of their obligations
under this Convention.


2. An amendment may provide that a larger number of ratifications or
accessions shall be required for its entry into force than are required by this
article.


3. For each State Party ratifying or acceding to an amendment referred
to in paragraph 1 after the deposit of the required number of instruments of
ratification or accession, the amendment shall enter into force on the thirtieth
day following the deposit of its instrument of ratification or accession.


4. A State which becomes a Party to this Convention after the entry
into force of an amendment in accordance with paragraph 1 shall, failing an
expression of a different intention by that State:


(a) be considered as a Party to this Convention as so amended; and
(b) be considered as a Party to the unamended Convention in


relation to any State Party not bound by the amendment.
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5. Any amendment relating exclusively to activities in the Area and any
amendment to Annex VI shall enter into force for all States Parties one year
following the deposit of instruments of ratification or accession by
three fourths of the States Parties.


6. A State which becomes a Party to this Convention after the entry
into force of amendments in accordance with paragraph 5 shall be considered
as a Party to this Convention as so amended.


Article 317
Denunciation


1. A State Party may, by written notification addressed to the
Secretary-General of the United Nations, denounce this Convention and may
indicate its reasons.  Failure to indicate reasons shall not affect the validity of
the denunciation.  The denunciation shall take effect one year after the date
of receipt of the notification, unless the notification specifies a later date.


2. A State shall not be discharged by reason of the denunciation from
the financial and contractual obligations which accrued while it was a Party
to this Convention, nor shall the denunciation affect any right, obligation or
legal situation of that State created through the execution of this Convention
prior to its termination for that State.


3. The denunciation shall not in any way affect the duty of any State
Party to fulfil any obligation embodied in this Convention to which it would
be subject under international law independently of this Convention.


Article 318
Status of Annexes


The Annexes form an integral part of this Convention and, unless
expressly provided otherwise, a reference to this Convention or to one of its
Parts includes a reference to the Annexes relating thereto.


Article 319
Depositary


1. The Secretary-General of the United Nations shall be the depositary
of this Convention and amendments thereto.


2. In addition to his functions as depositary, the Secretary-General
shall:


(a) report to all States Parties, the Authority and competent
international organizations on issues of a general nature that
have arisen with respect to this Convention;


(b) notify the Authority of ratifications and formal confirmations
of and accessions to this Convention and amendments thereto,
as well as of denunciations of this Convention;


(c) notify States Parties of agreements in accordance with
article 311, paragraph 4;


(d) circulate amendments adopted in accordance with this
Convention to States Parties for ratification or accession;


(e) convene necessary meetings of States Parties in accordance
with this Convention.


3. (a) The Secretary-General shall also transmit to the observers
referred to in article 156:
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(i) reports referred to in paragraph 2(a);
(ii) notifications referred to in paragraph 2(b) and (c); and


(iii) texts of amendments referred to in paragraph 2(d), for
their information.


(b) The Secretary-General shall also invite those observers to
participate as observers at meetings of States Parties referred to
in paragraph 2(e).


Article 320
Authentic texts


The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall, subject to
article 305, paragraph 2, be deposited with the Secretary-General of the
United Nations.


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly
authorized thereto, have signed this Convention.


DONE AT MONTEGO BAY, this tenth day of December, one thousand
nine hundred and eighty-two.
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ANNEX I.  HIGHLY MIGRATORY SPECIES


 1. Albacore tuna: Thunnus alalunga.
 2. Bluefin tuna: Thunnus thynnus.
 3. Bigeye tuna: Thunnus obesus.
 4. Skipjack tuna: Katsuwonus pelamis.
 5. Yellowfin tuna: Thunnus albacares.
 6. Blackfin tuna: Thunnus atlanticus.
 7. Little tuna: Euthynnus alletteratus; Euthynnus affinis.
 8. Southern bluefin tuna: Thunnus maccoyii.
 9. Frigate mackerel: Auxis thazard; Auxis rochei.
10. Pomfrets: Family Bramidae.
11. Marlins: Tetrapturus angustirostris; Tetrapturus belone;


Tetrapturus pfluegeri; Tetrapturus albidus; Tetrapturus audax;
Tetrapturus georgei; Makaira mazara; Makaira indica; Makaira
nigricans.


12. Sail-fishes: Istiophorus platypterus; Istiophorus albicans.
13. Swordfish: Xiphias gladius.
14. Sauries: Scomberesox saurus; Cololabis saira; Cololabis adocetus;


Scomberesox saurus scombroides.
15. Dolphin: Coryphaena hippurus; Coryphaena equiselis.
16. Oceanic sharks: Hexanchus griseus; Cetorhinus maximus; Family


Alopiidae; Rhincodon typus; Family Carcharhinidae; Family
Sphyrnidae; Family Isurida.


17. Cetaceans: Family Physeteridae; Family Balaenopteridae; Family
Balaenidae; Family Eschrichtiidae; Family Monodontidae; Family
Ziphiidae; Family Delphinidae.


ANNEX II.  COMMISSION ON THE LIMITS
OF THE CONTINENTAL SHELF


Article 1


In accordance with the provisions of article 76, a Commission on the
Limits of the Continental Shelf beyond 200 nautical miles shall be established
in conformity with the following articles.


Article 2


1. The Commission shall consist of 21 members who shall be experts
in the field of geology, geophysics or hydrography, elected by States Parties
to this Convention from among their nationals, having due regard to the need
to ensure equitable geographical representation, who shall serve in their
personal capacities.


2. The initial election shall be held as soon as possible but in any case
within 18 months after the date of entry into force of this Convention.  At
least three months before the date of each election, the Secretary-General of
the United Nations shall address a letter to the States Parties, inviting the
submission of nominations, after appropriate regional consultations, within
three months.  The Secretary-General shall prepare a list in alphabetical order
of all persons thus nominated and shall submit it to all the States Parties.


3. Elections of the members of the Commission shall be held at a
meeting of States Parties convened by the Secretary-General at United







146


Nations Headquarters.  At that meeting, for which two thirds of the States
Parties shall constitute a quorum, the persons elected to the Commission shall
be those nominees who obtain a two-thirds majority of the votes of the
representatives of States Parties present and voting.  Not less than three
members shall be elected from each geographical region.


4. The members of the Commission shall be elected for a term of five
years.  They shall be eligible for re-election.


5. The State Party which submitted the nomination of a member of the
Commission shall defray the expenses of that member while in performance
of Commission duties.  The coastal State concerned shall defray the expenses
incurred in respect of the advice referred to in article 3, paragraph 1(b), of
this Annex.  The secretariat of the Commission shall be provided by the
Secretary-General of the United Nations.


Article 3


1. The functions of the Commission shall be:
(a) to consider the data and other material submitted by coastal


States concerning the outer limits of the continental shelf in
areas where those limits extend beyond 200 nautical miles, and
to make recommendations in accordance with article 76 and the
Statement of Understanding adopted on 29 August 1980 by the
Third United Nations Conference on the Law of the Sea;


(b) to provide scientific and technical advice, if requested by the
coastal State concerned during the preparation of the data
referred to in subparagraph (a).


2. The Commission may cooperate, to the extent considered necessary
and useful, with the Intergovernmental Oceanographic Commission of
UNESCO, the International Hydrographic Organization and other competent
international organizations with a view to exchanging scientific and technical
information which might be of assistance in discharging the Commission's
responsibilities.


Article 4


Where a coastal State intends to establish, in accordance with article 76,
the outer limits of its continental shelf beyond 200 nautical miles, it shall
submit particulars of such limits to the Commission along with supporting
scientific and technical data as soon as possible but in any case within
10 years of the entry into force of this Convention for that State.  The coastal
State shall at the same time give the names of any Commission members who
have provided it with scientific and technical advice.


Article 5


Unless the Commission decides otherwise, the Commission shall
function by way of sub-commissions composed of seven members, appointed
in a balanced manner taking into account the specific elements of each
submission by a coastal State.  Nationals of the coastal State making the
submission who are members of the Commission and any Commission
member who has assisted a coastal State by providing scientific and technical
advice with respect to the delineation shall not be a member of the
sub-commission dealing with that submission but has the right to participate
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as a member in the proceedings of the Commission concerning the said
submission.  The coastal State which has made a submission to the
Commission may send its representatives to participate in the relevant
proceedings without the right to vote.


Article 6


1. The sub-commission shall submit its recommendations to the
Commission.


2. Approval by the Commission of the recommendations of the
sub-commission shall be by a majority of two thirds of Commission members
present and voting.


3. The recommendations of the Commission shall be submitted in
writing to the coastal State which made the submission and to the
Secretary-General of the United Nations.


Article 7


Coastal States shall establish the outer limits of the continental shelf in
conformity with the provisions of article 76, paragraph 8, and in accordance
with the appropriate national procedures.


Article 8


In the case of disagreement by the coastal State with the
recommendations of the Commission, the coastal State shall, within a
reasonable time, make a revised or new submission to the Commission.


Article 9


The actions of the Commission shall not prejudice matters relating to
delimitation of boundaries between States with opposite or adjacent coasts.


ANNEX III.  BASIC CONDITIONS OF PROSPECTING,
EXPLORATION AND EXPLOITATION


Article 1
Title to minerals


Title to minerals shall pass upon recovery in accordance with this
Convention.


Article 2
Prospecting


1. (a) The Authority shall encourage prospecting in the Area.
(b) Prospecting shall be conducted only after the Authority has


received a satisfactory written undertaking that the proposed
prospector will comply with this Convention and the relevant
rules, regulations and procedures of the Authority concerning
cooperation in the training programmes referred to in
articles 143 and 144 and the protection of the marine
environment, and will accept verification by the Authority of
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compliance therewith.  The proposed prospector shall, at the
same time, notify the Authority of the approximate area or areas
in which prospecting is to be conducted.


(c) Prospecting may be conducted simultaneously by more than one
prospector in the same area or areas.


2. Prospecting shall not confer on the prospector any rights with
respect to resources.  A prospector may, however, recover a reasonable
quantity of minerals to be used for testing.


Article 3
Exploration and exploitation


1. The Enterprise, States Parties, and the other entities referred to in
article 153, paragraph 2(b), may apply to the Authority for approval of plans
of work for activities in the Area.


2. The Enterprise may apply with respect to any part of the Area, but
applications by others with respect to reserved areas are subject to the
additional requirements of article 9 of this Annex.


3. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 153, paragraph 3, and
approved by the Authority in accordance with this Convention and the
relevant rules, regulations and procedures of the Authority.


4. Every approved plan of work shall:
(a) be in conformity with this Convention and the rules, regulations


and procedures of the Authority;
(b) provide for control by the Authority of activities in the Area in


accordance with article 153, paragraph 4;
(c) confer on the operator, in accordance with the rules, regulations


and procedures of the Authority, the exclusive right to explore
for and exploit the specified categories of resources in the area
covered by the plan of work.  If, however, the applicant
presents for approval a plan of work covering only the stage of
exploration or the stage of exploitation, the approved plan of
work shall confer such exclusive right with respect to that stage
only.


5. Upon its approval by the Authority, every plan of work, except those
presented by the Enterprise, shall be in the form of a contract concluded
between the Authority and the applicant or applicants.


Article 4
Qualifications of applicants


1. Applicants, other than the Enterprise, shall be qualified if they have
the nationality or control and sponsorship required by article 153,
paragraph 2(b), and if they follow the procedures and meet the qualification
standards set forth in the rules, regulations and procedures of the Authority.


2. Except as provided in paragraph 6, such qualification standards shall
relate to the financial and technical capabilities of the applicant and his
performance under any previous contracts with the Authority.


3. Each applicant shall be sponsored by the State Party of which it is
a national unless the applicant has more than one nationality, as in the case
of a partnership or consortium of entities from several States, in which event
all States Parties involved shall sponsor the application, or unless the
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applicant is effectively controlled by another State Party or its nationals, in
which event both States Parties shall sponsor the application.  The criteria and
procedures for implementation of the sponsorship requirements shall be set
forth in the rules, regulations and procedures of the Authority.


4. The sponsoring State or States shall, pursuant to article 139, have the
responsibility to ensure, within their legal systems, that a contractor so
sponsored shall carry out activities in the Area in conformity with the terms
of its contract and its obligations under this Convention.  A sponsoring State
shall not, however, be liable for damage caused by any failure of a contractor
sponsored by it to comply with its obligations if that State Party has adopted
laws and regulations and taken administrative measures which are, within the
framework of its legal system, reasonably appropriate for securing
compliance by persons under its jurisdiction.


5. The procedures for assessing the qualifications of States Parties
which are applicants shall take into account their character as States.


6. The qualification standards shall require that every applicant,
without exception, shall as part of his application undertake:


(a) to accept as enforceable and comply with the applicable
obligations created by the provisions of Part XI, the rules,
regulations and procedures of the Authority, the decisions of
the organs of the Authority and terms of his contracts with the
Authority;


(b) to accept control by the Authority of activities in the Area, as
authorized by this Convention;


(c) to provide the Authority with a written assurance that his
obligations under the contract will be fulfilled in good faith;


(d) to comply with the provisions on the transfer of technology set
forth in article 5 of this Annex.


Article 5
Transfer of technology


1. When submitting a plan of work, every applicant shall make
available to the Authority a general description of the equipment and methods
to be used in carrying out activities in the Area, and other relevant
non-proprietary information about the characteristics of such technology and
information as to where such technology is available.


2. Every operator shall inform the Authority of revisions in the
description and information made available pursuant to paragraph 1 whenever
a substantial technological change or innovation is introduced.


3. Every contract for carrying out activities in the Area shall contain the
following undertakings by the contractor:


(a) to make available to the Enterprise on fair and reasonable
commercial terms and conditions, whenever the Authority so
requests, the technology which he uses in carrying out activities
in the Area under the contract, which the contractor is legally
entitled to transfer.  This shall be done by means of licences or
other appropriate arrangements which the contractor shall
negotiate with the Enterprise and which shall be set forth in a
specific agreement supplementary to the contract.  This
undertaking may be invoked only if the Enterprise finds that it
is unable to obtain the same or equally efficient and useful
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technology on the open market on fair and reasonable
commercial terms and conditions;


(b) to obtain a written assurance from the owner of any technology
used in carrying out activities in the Area under the contract,
which is not generally available on the open market and which
is not covered by subparagraph (a), that the owner will,
whenever the Authority so requests, make that technology
available to the Enterprise under licence or other appropriate
arrangements and on fair and reasonable commercial terms and
conditions, to the same extent as made available to the
contractor.  If this assurance is not obtained, the technology in
question shall not be used by the contractor in carrying out
activities in the Area;


(c) to acquire from the owner by means of an enforceable contract,
upon the request of the Enterprise and if it is possible to do so
without substantial cost to the contractor, the legal right to
transfer to the Enterprise any technology used by the contractor,
in carrying out activities in the Area under the contract, which
the contractor is otherwise not legally entitled to transfer and
which is not generally available on the open market.  In cases
where there is a substantial corporate relationship between the
contractor and the owner of the technology, the closeness of
this relationship and the degree of control or influence shall be
relevant to the determination whether all feasible measures have
been taken to acquire such a right.  In cases where the
contractor exercises effective control over the owner, failure to
acquire from the owner the legal right shall be considered
relevant to the contractor's qualification for any subsequent
application for approval of a plan of work;


(d) to facilitate, upon the request of the Enterprise, the acquisition
by the Enterprise of any technology covered by
subparagraph (b), under licence or other appropriate
arrangements and on fair and reasonable commercial terms and
conditions, if the Enterprise decides to negotiate directly with
the owner of the technology;


(e) to take the same measures as are prescribed in
subparagraphs (a), (b), (c) and (d) for the benefit of a
developing State or group of developing States which has
applied for a contract under article 9 of this Annex, provided
that these measures shall be limited to the exploitation of the
part of the area proposed by the contractor which has been
reserved pursuant to article 8 of this Annex and provided that
activities under the contract sought by the developing State or
group of developing States would not involve transfer of
technology to a third State or the nationals of a third State.  The
obligation under this provision shall only apply with respect to
any given contractor where technology has not been requested
by the Enterprise or transferred by that contractor to the
Enterprise.


4. Disputes concerning undertakings required by paragraph 3, like other
provisions of the contracts, shall be subject to compulsory settlement in
accordance with Part XI and, in cases of violation of these undertakings,
suspension or termination of the contract or monetary penalties may be
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ordered in accordance with article 18 of this Annex.  Disputes as to whether
offers made by the contractor are within the range of fair and reasonable
commercial terms and conditions may be submitted by either party to binding
commercial arbitration in accordance with the UNCITRAL Arbitration Rules
or such other arbitration rules as may be prescribed in the rules, regulations
and procedures of the Authority.  If the finding is that the offer made by the
contractor is not within the range of fair and reasonable commercial terms and
conditions, the contractor shall be given 45 days to revise his offer to bring
it within that range before the Authority takes any action in accordance with
article 18 of this Annex.


5. If the Enterprise is unable to obtain on fair and reasonable
commercial terms and conditions appropriate technology to enable it to
commence in a timely manner the recovery and processing of minerals from
the Area, either the Council or the Assembly may convene a group of States
Parties composed of those which are engaged in activities in the Area, those
which have sponsored entities which are engaged in activities in the Area and
other States Parties having access to such technology.  This group shall
consult together and shall take effective measures to ensure that such
technology is made available to the Enterprise on fair and reasonable
commercial terms and conditions.  Each such State Party shall take all
feasible measures to this end within its own legal system.


6. In the case of joint ventures with the Enterprise, transfer of
technology will be in accordance with the terms of the joint venture
agreement.


7. The undertakings required by paragraph 3 shall be included in each
contract for the carrying out of activities in the Area until 10 years after the
commencement of commercial production by the Enterprise, and may be
invoked during that period.


8. For the purposes of this article, "technology" means the specialized
equipment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance, necessary to
assemble, maintain and operate a viable system and the legal right to use these
items for that purpose on a non-exclusive basis.


Article 6
Approval of plans of work


1. Six months after the entry into force of this Convention, and
thereafter each fourth month, the Authority shall take up for consideration
proposed plans of work.


2. When considering an application for approval of a plan of work in
the form of a contract, the Authority shall first ascertain whether:


(a) the applicant has complied with the procedures established for
applications in accordance with article 4 of this Annex and has
given the Authority the undertakings and assurances required
by that article.  In cases of non-compliance with these
procedures or in the absence of any of these undertakings and
assurances, the applicant shall be given 45 days to remedy these
defects;


(b) the applicant possesses the requisite qualifications provided for
in article 4 of this Annex.


3. All proposed plans of work shall be taken up in the order in which
they are received.  The proposed plans of work shall comply with and be







152


governed by the relevant provisions of this Convention and the rules,
regulations and procedures of the Authority, including those on operational
requirements, financial contributions and the undertakings concerning the
transfer of technology.  If the proposed plans of work conform to these
requirements, the Authority shall approve them provided that they are in
accordance with the uniform and non-discriminatory requirements set forth
in the rules, regulations and procedures of the Authority, unless:


(a) part or all of the area covered by the proposed plan of work is
included in an approved plan of work or a previously submitted
proposed plan of work which has not yet been finally acted on
by the Authority; 


(b) part or all of the area covered by the proposed plan of work is
disapproved by the Authority pursuant to article 162,
paragraph 2(x); or


(c) the proposed plan of work has been submitted or sponsored by
a State Party which already holds:
(i) plans of work for exploration and exploitation of


polymetallic nodules in non-reserved areas that, together
with either part of the area covered by the application for
a plan of work, exceed in size 30 per cent of a circular
area of 400,000 square kilometres surrounding the centre
of either part of the area covered by the proposed plan of
work;


(ii) plans of work for the exploration and exploitation of
polymetallic nodules in non-reserved areas which, taken
together, constitute 2 per cent of the total seabed area
which is not reserved or disapproved for exploitation
pursuant to article 162, paragraph (2)(x).


4. For the purpose of the standard set forth in paragraph 3(c), a plan of
work submitted by a partnership or consortium shall be counted on a pro rata
basis among the sponsoring States Parties involved in accordance with
article 4, paragraph 3, of this Annex.  The Authority may approve plans of
work covered by paragraph 3(c) if it determines that such approval would not
permit a State Party or entities sponsored by it to monopolize the conduct of
activities in the Area or to preclude other States Parties from activities in the
Area.


5. Notwithstanding paragraph 3(a), after the end of the interim period
specified in article 151, paragraph 3, the Authority may adopt by means of
rules, regulations and procedures other procedures and criteria consistent with
this Convention for deciding which applicants shall have plans of work
approved in cases of selection among applicants for a proposed area.  These
procedures and criteria shall ensure approval of plans of work on an equitable
and non-discriminatory basis.


Article 7
Selection among applicants for production authorizations


1. Six months after the entry into force of this Convention, and
thereafter each fourth month, the Authority shall take up for consideration
applications for production authorizations submitted during the immediately
preceding period.  The Authority shall issue the authorizations applied for if
all such applications can be approved without exceeding the production
limitation or contravening the obligations of the Authority under a commodity
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agreement or arrangement to which it has become a party, as provided in
article 151.


2. When a selection must be made among applicants for production
authorizations because of the production limitation set forth in article 151,
paragraphs 2 to 7, or because of the obligations of the Authority under a
commodity agreement or arrangement to which it has become a party, as
provided for in article 151, paragraph 1, the Authority shall make the
selection on the basis of objective and non-discriminatory standards set forth
in its rules, regulations and procedures.


3. In the application of paragraph 2, the Authority shall give priority to
those applicants which:


(a) give better assurance of performance, taking into account their
financial and technical qualifications and their performance, if
any, under previously approved plans of work;


(b) provide earlier prospective financial benefits to the Authority,
taking into account when commercial production is scheduled
to begin;


(c) have already invested the most resources and effort in
prospecting or exploration.


4. Applicants which are not selected in any period shall have priority
in subsequent periods until they receive a production authorization.


5. Selection shall be made taking into account the need to enhance
opportunities for all States Parties, irrespective of their social and economic
systems or geographical locations so as to avoid discrimination against any
State or system, to participate in activities in the Area and to prevent
monopolization of those activities.


6. Whenever fewer reserved areas than non-reserved areas are under
exploitation, applications for production authorizations with respect to
reserved areas shall have priority.


7. The decisions referred to in this article shall be taken as soon as
possible after the close of each period.


Article 8
Reservation of areas


Each application, other than those submitted by the Enterprise or by any
other entities for reserved areas, shall cover a total area, which need not be a
single continuous area, sufficiently large and of sufficient estimated
commercial value to allow two mining operations.  The applicant shall
indicate the coordinates dividing the area into two parts of equal estimated
commercial value and submit all the data obtained by him with respect to both
parts.  Without prejudice to the powers of the Authority pursuant to article 17
of this Annex, the data to be submitted concerning polymetallic nodules shall
relate to mapping, sampling, the abundance of nodules, and their metal
content.  Within 45 days of receiving such data, the Authority shall designate
which part is to be reserved solely for the conduct of activities by the
Authority through the Enterprise or in association with developing States.
This designation may be deferred for a further period of 45 days if the
Authority requests an independent expert to assess whether all data required
by this article has been submitted.  The area designated shall become a
reserved area as soon as the plan of work for the non-reserved area is
approved and the contract is signed.
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Article 9
Activities in reserved areas


1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved area.  This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is received by
the Authority, in which event the Enterprise shall take its decision within a
reasonable time.  The Enterprise may decide to exploit such areas in joint
ventures with the interested State or entity.


2. The Enterprise may conclude contracts for the execution of part of
its activities in accordance with Annex IV, article 12.  It may also enter into
joint ventures for the conduct of such activities with any entities which are
eligible to carry out activities in the Area pursuant to article 153,
paragraph 2(b).  When considering such joint ventures, the Enterprise shall
offer to States Parties which are developing States and their nationals the
opportunity of effective participation.


3. The Authority may prescribe, in its rules, regulations and
procedures, substantive and procedural requirements and conditions with
respect to such contracts and joint ventures.


4. Any State Party which is a developing State or any natural or
juridical person sponsored by it and effectively controlled by it or by other
developing State which is a qualified applicant, or any group of the foregoing,
may notify the Authority that it wishes to submit a plan of work pursuant to
article 6 of this Annex with respect to a reserved area.  The plan of work shall
be considered if the Enterprise decides, pursuant to paragraph 1, that it does
not intend to carry out activities in that area.


Article 10
Preference and priority among applicants


An operator who has an approved plan of work for exploration only, as
provided in article 3, paragraph 4(c), of this Annex shall have a preference
and a priority among applicants for a plan of work covering exploitation of
the same area and resources.  However, such preference or priority may be
withdrawn if the operator's performance has not been satisfactory.


Article 11
Joint arrangements


1. Contracts may provide for joint arrangements between the contractor
and the Authority through the Enterprise, in the form of joint ventures or
production sharing, as well as any other form of joint arrangement, which
shall have the same protection against revision, suspension or termination as
contracts with the Authority.


2. Contractors entering into such joint arrangements with the Enterprise
may receive financial incentives as provided for in article 13 of this Annex.


3. Partners in joint ventures with the Enterprise shall be liable for the
payments required by article 13 of this Annex to the extent of their share in
the joint ventures, subject to financial incentives as provided for in that
article.
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Article 12
Activities carried out by the Enterprise


1. Activities in the Area carried out by the Enterprise pursuant to
article 153, paragraph 2(a), shall be governed by Part XI, the rules,
regulations and procedures of the Authority and its relevant decisions.


2. Any plan of work submitted by the Enterprise shall be accompanied
by evidence supporting its financial and technical capabilities.


Article 13
Financial terms of contracts


1. In adopting rules, regulations and procedures concerning the
financial terms of a contract between the Authority and the entities referred
to in article 153, paragraph 2(b), and in negotiating those financial terms in
accordance with Part XI and those rules, regulations and procedures, the
Authority shall be guided by the following objectives:


(a) to ensure optimum revenues for the Authority from the
proceeds of commercial production;


(b) to attract investments and technology to the exploration and
exploitation of the Area;


(c) to ensure equality of financial treatment and comparable
financial obligations for contractors;


(d) to provide incentives on a uniform and non-discriminatory basis
for contractors to undertake joint arrangements with the
Enterprise and developing States or their nationals, to stimulate
the transfer of technology thereto, and to train the personnel of
the Authority and of developing States;


(e) to enable the Enterprise to engage in seabed mining effectively
at the same time as the entities referred to in article 153,
paragraph 2(b); and


(f) to ensure that, as a result of the financial incentives provided to
contractors under paragraph 14, under the terms of contracts
reviewed in accordance with article 19 of this Annex or under
the provisions of article 11 of this Annex with respect to joint
ventures, contractors are not subsidized so as to be given an
artificial competitive advantage with respect to land-based
miners.


2. A fee shall be levied for the administrative cost of processing an
application for approval of a plan of work in the form of a contract and shall
be fixed at an amount of $US 500,000 per application.  The amount of the fee
shall be reviewed from time to time by the Council in order to ensure that it
covers the administrative cost incurred.  If such administrative cost incurred
by the Authority in processing an application is less than the fixed amount,
the Authority shall refund the difference to the applicant.


3. A contractor shall pay an annual fixed fee of $US 1 million from the
date of entry into force of the contract.  If the approved date of
commencement of commercial production is postponed because of a delay in
issuing the production authorization, in accordance with article 151, the
annual fixed fee shall be waived for the period of postponement.  From the
date of commencement of commercial production, the contractor shall pay
either the production charge or the annual fixed fee, whichever is greater.
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4. Within a year of the date of commencement of commercial
production, in conformity with paragraph 3, a contractor shall choose to make
his financial contribution to the Authority by either:


(a) paying a production charge only; or
(b) paying a combination of a production charge and a share of net


proceeds.
5. (a) If a contractor chooses to make his financial contribution to the


Authority by paying a production charge only, it shall be fixed
at a percentage of the market value of the processed metals
produced from the polymetallic nodules recovered from the area
covered by the contract.  This percentage shall be fixed as
follows:
(i) years 1-10 of commercial production            5 per cent


(ii) years 11 to the end of commercial production 12 per cent
(b) The said market value shall be the product of the quantity of the


processed metals produced from the polymetallic nodules
extracted from the area covered by the contract and the average
price for those metals during the relevant accounting year, as
defined in paragraphs 7 and 8.


6. If a contractor chooses to make his financial contribution to the
Authority by paying a combination of a production charge and a share of net
proceeds, such payments shall be determined as follows:


(a) The production charge shall be fixed at a percentage of the
market value, determined in accordance with subpara-graph (b),
of the processed metals produced from the polymetallic nodules
recovered from the area covered by the contract.  This
percentage shall be fixed as follows:
(i) first period of commercial production           2 per cent


(ii) second period of commercial production       4 per cent
If, in the second period of commercial production, as defined in
subparagraph (d), the return on investment in any accounting
year as defined in subparagraph (m) falls below 15 per cent as
a result of the payment of the production charge at 4 per cent,
the production charge shall be 2 per cent instead of 4 per cent
in that accounting year.


(b) The said market value shall be the product of the quantity of the
processed metals produced from the polymetallic nodules
recovered from the area covered by the contract and the average
price for those metals during the relevant accounting year as
defined in paragraphs 7 and 8.


(c) (i) The Authority's share of net proceeds shall be taken out
of that portion of the contractor's net proceeds which is
attributable to the mining of the resources of the area
covered by the contract, referred to hereinafter as
attributable net proceeds.


(ii) The Authority's share of attributable net proceeds shall be
determined in accordance with the following incremental
schedule:
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Portion of attributable
net proceeds


Share of the Authority        


That portion representing a
return on investment which
is greater than 0 per cent,
but less than 10 per cent
That portion representing a
return on investment which
is 10 per cent or greater, but
less than 20 per cent
That portion representing a
return on investment which
is 20 per cent or greater


First period of
commercial
production


35 per cent


42.5 per cent


50 per cent


Second period of
commercial
production


40 per cent


50 per cent


70 per cent


(d) (i) The first period of commercial production referred to in
subparagraphs (a) and (c) shall commence in the first
accounting year of commercial production and terminate
in the accounting year in which the contractor's
development costs with interest on the unrecovered
portion thereof are fully recovered by his cash surplus, as
follows:
In the first accounting year during which development
costs are incurred, unrecovered development costs shall
equal the development costs less cash surplus in that year.
In each subsequent accounting year, unrecovered
development costs shall equal the unrecovered
development costs at the end of the preceding accounting
year, plus interest thereon at the rate of 10 per cent per
annum, plus development costs incurred in the current
accounting year and less contractor's cash surplus in the
current accounting year.  The accounting year in which
unrecovered development costs become zero for the first
time shall be the accounting year in which the contractor's
development costs with interest on the unrecovered
portion thereof are fully recovered by his cash surplus.
The contractor's cash surplus in any accounting year shall
be his gross proceeds less his operating costs and less his
payments to the Authority under subparagraph (c).


(ii) The second period of commercial production shall
commence in the accounting year following the
termination of the first period of commercial production
and shall continue until the end of the contract.


(e) "Attributable net proceeds" means the product of the
contractor's net proceeds and the ratio of the development costs
in the mining sector to the contractor's development costs.  If
the contractor engages in mining, transporting polymetallic
nodules and production primarily of three processed metals,
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namely, cobalt, copper and nickel, the amount of attributable
net proceeds shall not be less than 25 per cent of the
contractor's net proceeds.  Subject to subparagraph (n), in all
other cases, including those where the contractor engages in
mining, transporting polymetallic nodules, and production
primarily of four processed metals, namely, cobalt, copper,
manganese and nickel, the Authority may, in its rules,
regulations and procedures, prescribe appropriate floors which
shall bear the same relationship to each case as the 25 per cent
floor does to the three-metal case.


(f) "Contractor's net proceeds" means the contractor's gross
proceeds less his operating costs and less the recovery of his
development costs as set out in subparagraph (j).


(g) (i) If the contractor engages in mining, transporting
polymetallic nodules and production of processed metals,
"contractor's gross proceeds" means the gross revenues
from the sale of the processed metals and any other
monies deemed reasonably attributable to operations
under the contract in accordance with the financial rules,
regulations and procedures of the Authority.


(ii) In all cases other than those specified in
subparagraphs (g)(i) and (n)(iii), "contractor's gross
proceeds" means the gross revenues from the sale of the
semi-processed metals from the polymetallic nodules
recovered from the area covered by the contract, and any
other monies deemed reasonably attributable to operations
under the contract in accordance with the financial rules,
regulations and procedures of the Authority.


(h) "Contractor's development costs" means:
(i) all expenditures incurred prior to the commencement of


commercial production which are directly related to the
development of the productive capacity of the area
covered by the contract and the activities related thereto
for operations under the contract in all cases other than
that specified in subparagraph (n), in conformity with
generally recognized accounting principles, including,
inter alia, costs of machinery, equipment, ships,
processing plant, construction, buildings, land, roads,
prospecting and exploration of the area covered by the
contract, research and development, interest, required
leases, licences and fees; and


(ii) expenditures similar to those set forth in (i) above
incurred subsequent to the commencement of commercial
production and necessary to carry out the plan of work,
except those chargeable to operating costs.


(i) The proceeds from the disposal of capital assets and the market
value of those capital assets which are no longer required for
operations under the contract and which are not sold shall be
deducted from the contractor's development costs during the
relevant accounting year.  When these deductions exceed the
contractor's development costs the excess shall be added to the
contractor's gross proceeds.
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(j) The contractor's development costs incurred prior to the
commencement of commercial production referred to in
subparagraphs (h)(i) and (n)(iv) shall be recovered in 10 equal
annual instalments from the date of commencement of
commercial production.  The contractor's development costs
incurred subsequent to the commencement of commercial
production referred to in subparagraphs (h)(ii) and (n)(iv) shall
be recovered in 10 or fewer equal annual instalments so as to
ensure their complete recovery by the end of the contract.


(k) "Contractor's operating costs" means all expenditures incurred
after the commencement of commercial production in the
operation of the productive capacity of the area covered by the
contract and the activities related thereto for operations under
the contract, in conformity with generally recognized
accounting principles, including, inter alia, the annual fixed fee
or the production charge, whichever is greater, expenditures for
wages, salaries, employee benefits, materials, services,
transporting, processing and marketing costs, interest, utilities,
preservation of the marine environment, overhead and
administrative costs specifically related to operations under the
contract, and any net operating losses carried forward or
backward as specified herein.  Net operating losses may be
carried forward for two consecutive years except in the last two
years of the contract in which case they may be carried
backward to the two preceding years.


(l) If the contractor engages in mining, transporting of polymetallic
nodules, and production of processed and semi-processed
metals, "development costs of the mining sector" means the
portion of the contractor's development costs which is directly
related to the mining of the resources of the area covered by the
contract, in conformity with generally recognized accounting
principles, and the financial rules, regulations and procedures
of the Authority, including, inter alia, application fee, annual
fixed fee and, where applicable, costs of prospecting and
exploration of the area covered by the contract, and a portion of
research and development costs.


(m) "Return on investment" in any accounting year means the ratio
of attributable net proceeds in that year to the development
costs of the mining sector.  For the purpose of computing this
ratio the development costs of the mining sector shall include
expenditures on new or replacement equipment in the mining
sector less the original cost of the equipment replaced.


(n) If the contractor engages in mining only:
(i) "attributable net proceeds" means the whole of the


contractor's net proceeds;
(ii) "contractor's net proceeds" shall be as defined in


subparagraph (f);
(iii) "contractor's gross proceeds" means the gross revenues


from the sale of the polymetallic nodules, and any other
monies deemed reasonably attributable to operations
under the contract in accordance with the financial rules,
regulations and procedures of the Authority;
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(iv) "contractor's development costs" means all expenditures
incurred prior to the commencement of commercial
production as set forth in subparagraph (h)(i), and all
expenditures incurred subsequent to the commencement
of commercial production as set forth in
subparagraph (h)(ii), which are directly related to the
mining of the resources of the area covered by the
contract, in conformity with generally recognized
accounting principles;


(v) "contractor's operating costs" means the contractor's
operating costs as in subparagraph (k) which are directly
related to the mining of the resources of the area covered
by the contract in conformity with generally recognized
accounting principles;


(vi) "return on investment" in any accounting year means the
ratio of the contractor's net proceeds in that year to the
contractor's development costs.  For the purpose of
computing this ratio, the contractor's development costs
shall include expenditures on new or replacement
equipment less the original cost of the equipment
replaced.


(o) The costs referred to in subparagraphs (h), (k), (l) and (n) in
respect of interest paid by the contractor shall be allowed to the
extent that, in all the circumstances, the Authority approves,
pursuant to article 4, paragraph 1, of this Annex, the debt-equity
ratio and the rates of interest as reasonable, having regard to
existing commercial practice.


(p) The costs referred to in this paragraph shall not be interpreted
as including payments of corporate income taxes or similar
charges levied by States in respect of the operations of the
contractor.


7. (a) "Processed metals", referred to in paragraphs 5 and 6, means
the metals in the most basic form in which they are customarily
traded on international terminal markets.  For this purpose, the
Authority shall specify, in its financial rules, regulations and
procedures, the relevant international terminal market.  For the
metals which are not traded on such markets, "processed
metals" means the metals in the most basic form in which they
are customarily traded in representative arm's length
transactions.


(b) If the Authority cannot otherwise determine the quantity of the
processed metals produced from the polymetallic nodules
recovered from the area covered by the contract referred to in
paragraphs 5(b) and 6(b), the quantity shall be determined on
the basis of the metal content of the nodules, processing
recovery efficiency and other relevant factors, in accordance
with the rules, regulations and procedures of the Authority and
in conformity with generally recognized accounting principles.


8. If an international terminal market provides a representative pricing
mechanism for processed metals, polymetallic nodules and semi-processed
metals from the nodules, the average price on that market shall be used.  In
all other cases, the Authority shall, after consulting the contractor, determine
a fair price for the said products in accordance with paragraph 9.
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9. (a) All costs, expenditures, proceeds and revenues and all
determinations of price and value referred to in this article shall
be the result of free market or arm's length transactions.  In the
absence thereof, they shall be determined by the Authority, after
consulting the contractor, as though they were the result of free
market or arm's length transactions, taking into account relevant
transactions in other markets.


(b) In order to ensure compliance with and enforcement of the
provisions of this paragraph, the Authority shall be guided by
the principles adopted for, and the interpretation given to, arm's
length transactions by the Commission on Transnational
Corporations of the United Nations, the Group of Experts on
Tax Treaties between Developing and Developed Countries and
other international organizations, and shall, in its rules,
regulations and procedures, specify uniform and internationally
acceptable accounting rules and procedures, and the means of
selection by the contractor of certified independent accountants
acceptable to the Authority for the purpose of carrying out
auditing in compliance with those rules, regulations and
procedures.


10. The contractor shall make available to the accountants, in accordance
with the financial rules, regulations and procedures of the Authority, such
financial data as are required to determine compliance with this article.


11. All costs, expenditures, proceeds and revenues, and all prices and
values referred to in this article, shall be determined in accordance with
generally recognized accounting principles and the financial rules, regulations
and procedures of the Authority.


12. Payments to the Authority under paragraphs 5 and 6 shall be made
in freely usable currencies or currencies which are freely available and
effectively usable on the major foreign exchange markets or, at the
contractor's option, in the equivalents of processed metals at market value.
The market value shall be determined in accordance with paragraph 5(b).  The
freely usable currencies and currencies which are freely available and
effectively usable on the major foreign exchange markets shall be defined in
the rules, regulations and procedures of the Authority in accordance with
prevailing international monetary practice.


13. All financial obligations of the contractor to the Authority, as well
as all his fees, costs, expenditures, proceeds and revenues referred to in this
article, shall be adjusted by expressing them in constant terms relative to a
base year.


14. The Authority may, taking into account any recommendations of the
Economic Planning Commission and the Legal and Technical Commission,
adopt rules, regulations and procedures that provide for incentives, on a
uniform and non-discriminatory basis, to contractors to further the objectives
set out in paragraph 1.


15. In the event of a dispute between the Authority and a contractor over
the interpretation or application of the financial terms of a contract, either
party may submit the dispute to binding commercial arbitration, unless both
parties agree to settle the dispute by other means, in accordance with
article 188, paragraph 2.
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Article 14
Transfer of data


1. The operator shall transfer to the Authority, in accordance with its
rules, regulations and procedures and the terms and conditions of the plan of
work, at time intervals determined by the Authority all data which are both
necessary for and relevant to the effective exercise of the powers and
functions of the principal organs of the Authority in respect of the area
covered by the plan of work.


2. Transferred data in respect of the area covered by the plan of work,
deemed proprietary, may only be used for the purposes set forth in this article.
Data necessary for the formulation by the Authority of rules, regulations and
procedures concerning protection of the marine environment and safety, other
than equipment design data, shall not be deemed proprietary.


3. Data transferred to the Authority by prospectors, applicants for
contracts or contractors, deemed proprietary, shall not be disclosed by the
Authority to the Enterprise or to anyone external to the Authority, but data on
the reserved areas may be disclosed to the Enterprise.  Such data transferred
by such persons to the Enterprise shall not be disclosed by the Enterprise to
the Authority or to anyone external to the Authority.


Article 15
Training programmes


The contractor shall draw up practical programmes for the training of
personnel of the Authority and developing States, including the participation
of such personnel in all activities in the Area which are covered by the
contract, in accordance with article 144, paragraph 2.


Article 16
Exclusive right to explore and exploit


The Authority shall, pursuant to Part XI and its rules, regulations and
procedures, accord the operator the exclusive right to explore and exploit the
area covered by the plan of work in respect of a specified category of
resources and shall ensure that no other entity operates in the same area for
a different category of resources in a manner which might interfere with the
operations of the operator.  The operator shall have security of tenure in
accordance with article 153, paragraph 6.


Article 17
Rules, regulations and procedures of the Authority


1. The Authority shall adopt and uniformly apply rules, regulations and
procedures in accordance with article 160, paragraph 2(f)(ii), and article 162,
paragraph 2(o)(ii), for the exercise of its functions as set forth in Part XI on,
inter alia, the following matters:


(a) administrative procedures relating to prospecting, exploration
and exploitation in the Area;


(b) operations:
(i) size of area;


(ii) duration of operations;
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(iii) performance requirements including assurances pursuant
to article 4, paragraph 6(c), of this Annex;


(iv) categories of resources;
(v) renunciation of areas;


(vi) progress reports;
(vii) submission of data;


(viii) inspection and supervision of operations;
(ix) prevention of interference with other activities in the


marine environment;
(x) transfer of rights and obligations by a contractor;


(xi) procedures for transfer of technology to developing States
in accordance with article 144 and for their direct
participation;


(xii) mining standards and practices, including those relating
to operational safety, conservation of the resources and
the protection of the marine environment;


(xiii) definition of commercial production;
(xiv) qualification standards for applicants;


(c) financial matters:
(i) establishment of uniform and non-discriminatory costing


and accounting rules and the method of selection of
auditors;


(ii) apportionment of proceeds of operations;
(iii) the incentives referred to in article 13 of this Annex;


(d) implementation of decisions taken pursuant to article 151,
paragraph 10, and article 164, paragraph 2(d).


2. Rules, regulations and procedures on the following items shall fully
reflect the objective criteria set out below:


(a) Size of areas:
The Authority shall determine the appropriate size of


areas for exploration which may be up to twice as large as those
for exploitation in order to permit intensive exploration
operations.  The size of area shall be calculated to satisfy the
requirements of article 8 of this Annex on reservation of areas
as well as stated production requirements consistent with
article 151 in accordance with the terms of the contract taking
into account the state of the art of technology then available for
seabed mining and the relevant physical characteristics of the
areas.  Areas shall be neither smaller nor larger than are
necessary to satisfy this objective.


(b) Duration of operations:
(i) Prospecting shall be without time-limit;


(ii) Exploration should be of sufficient duration to permit a
thorough survey of the specific area, the design and
construction of mining equipment for the area and the
design and construction of small and medium-size
processing plants for the purpose of testing mining and
processing systems;


(iii) The duration of exploitation should be related to the
economic life of the mining project, taking into
consideration such factors as the depletion of the ore, the
useful life of mining equipment and processing facilities
and commercial viability.  Exploitation should be of
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sufficient duration to permit commercial extraction of
minerals of the area and should include a reasonable time
period for construction of commercial-scale mining and
processing systems, during which period commercial
production should not be required.  The total duration of
exploitation, however, should also be short enough to give
the Authority an opportunity to amend the terms and
conditions of the plan of work at the time it considers
renewal in accordance with rules, regulations and
procedures which it has adopted subsequent to approving
the plan of work.


(c) Performance requirements:
The Authority shall require that during the exploration


stage periodic expenditures be made by the operator which are
reasonably related to the size of the area covered by the plan of
work and the expenditures which would be expected of a
bona fide operator who intended to bring the area into
commercial production within the time-limits established by the
Authority.  The required expenditures should not be established
at a level which would discourage prospective operators with
less costly technology than is prevalently in use.  The Authority
shall establish a maximum time interval, after the exploration
stage is completed and the exploitation stage begins, to achieve
commercial production.  To determine this interval, the
Authority should take into consideration that construction of
large-scale mining and processing systems cannot be initiated
until after the termination of the exploration stage and the
commencement of the exploitation stage.  Accordingly, the
interval to bring an area into commercial production should take
into account the time necessary for this construction after the
completion of the exploration stage and reasonable allowance
should be made for unavoidable delays in the construction
schedule.  Once commercial production is achieved, the
Authority shall within reasonable limits and taking into
consideration all relevant factors require the operator to
maintain commercial production throughout the period of the
plan of work.


(d) Categories of resources:
In determining the category of resources in respect of


which a plan of work may be approved, the Authority shall give
emphasis inter alia to the following characteristics:
(i) that certain resources require the use of similar mining


methods; and
(ii) that some resources can be developed simultaneously


without undue interference between operators developing
different resources in the same area.


Nothing in this subparagraph shall preclude the Authority from
approving a plan of work with respect to more than one
category of resources in the same area to the same applicant.


(e) Renunciation of areas:
The operator shall have the right at any time to renounce


without penalty the whole or part of his rights in the area
covered by a plan of work.
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(f) Protection of the marine environment:
Rules, regulations and procedures shall be drawn up in


order to secure effective protection of the marine environment
from harmful effects directly resulting from activities in the
Area or from shipboard processing immediately above a mine
site of minerals derived from that mine site, taking into account
the extent to which such harmful effects may directly result
from drilling, dredging, coring and excavation and from
disposal, dumping and discharge into the marine environment
of sediment, wastes or other effluents.


(g) Commercial production:
Commercial production shall be deemed to have begun if


an operator engages in sustained large-scale recovery operations
which yield a quantity of materials sufficient to indicate clearly
that the principal purpose is large-scale production rather than
production intended for information gathering, analysis or the
testing of equipment or plant.


Article 18
Penalties


1. A contractor's rights under the contract may be suspended or
terminated only in the following cases:


(a) if, in spite of warnings by the Authority, the contractor has
conducted his activities in such a way as to result in serious,
persistent and wilful violations of the fundamental terms of the
contract, Part XI and the rules, regulations and procedures of
the Authority; or


(b) if the contractor has failed to comply with a final binding
decision of the dispute settlement body applicable to him.


2. In the case of any violation of the contract not covered by
paragraph 1(a), or in lieu of suspension or termination under paragraph 1(a),
the Authority may impose upon the contractor monetary penalties
proportionate to the seriousness of the violation.


3. Except for emergency orders under article 162, paragraph 2(w), the
Authority may not execute a decision involving monetary penalties,
suspension or termination until the contractor has been accorded a reasonable
opportunity to exhaust the judicial remedies available to him pursuant to
Part XI, section 5.


Article 19
Revision of contract


1. When circumstances have arisen or are likely to arise which, in the
opinion of either party, would render the contract inequitable or make it
impracticable or impossible to achieve the objectives set out in the contract
or in Part XI, the parties shall enter into negotiations to revise it accordingly.


2. Any contract entered into in accordance with article 153,
paragraph 3, may be revised only with the consent of the parties.
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Article 20
Transfer of rights and obligations


The rights and obligations arising under a contract may be transferred
only with the consent of the Authority, and in accordance with its rules,
regulations and procedures.  The Authority shall not unreasonably withhold
consent to the transfer if the proposed transferee is in all respects a qualified
applicant and assumes all of the obligations of the transferor and if the
transfer does not confer to the transferee a plan of work, the approval of
which would be forbidden by article 6, paragraph 3(c), of this Annex.


Article 21
Applicable law


1. The contract shall be governed by the terms of the contract, the rules,
regulations and procedures of the Authority, Part XI and other rules of
international law not incompatible with this Convention.


2. Any final decision rendered by a court or tribunal having jurisdiction
under this Convention relating to the rights and obligations of the Authority
and of the contractor shall be enforceable in the territory of each State Party.


3. No State Party may impose conditions on a contractor that are
inconsistent with Part XI.  However, the application by a State Party to
contractors sponsored by it, or to ships flying its flag, of environmental or
other laws and regulations more stringent than those in the rules, regulations
and procedures of the Authority adopted pursuant to article 17,
paragraph 2(f), of this Annex shall not be deemed inconsistent with Part XI.


Article 22
Responsibility


The contractor shall have responsibility or liability for any damage
arising out of wrongful acts in the conduct of its operations, account being
taken of contributory acts or omissions by the Authority.  Similarly, the
Authority shall have responsibility or liability for any damage arising out of
wrongful acts in the exercise of its powers and functions, including violations
under article 168, paragraph 2, account being taken of contributory acts or
omissions by the contractor.  Liability in every case shall be for the actual
amount of damage.


ANNEX IV.  STATUTE OF THE ENTERPRISE


Article 1
Purposes


1. The Enterprise is the organ of the Authority which shall carry out
activities in the Area directly, pursuant to article 153, paragraph 2 (a), as well
as the transporting, processing and marketing of minerals recovered from the
Area.


2. In carrying out its purposes and in the exercise of its functions, the
Enterprise shall act in accordance with this Convention and the rules,
regulations and procedures of the Authority.
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3. In developing the resources of the Area pursuant to paragraph 1, the
Enterprise shall, subject to this Convention, operate in accordance with sound
commercial principles.


Article 2
Relationship to the Authority


1. Pursuant to article 170, the Enterprise shall act in accordance with
the general policies of the Assembly and the directives of the Council.


2. Subject to paragraph l, the Enterprise shall enjoy autonomy in the
conduct of its operations.


3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or make the Authority liable for the acts
or obligations of the Enterprise.


Article 3
Limitation of liability


Without prejudice to article 11, paragraph 3, of this Annex, no member
of the Authority shall be liable by reason only of its membership for the acts
or obligations of the Enterprise.


Article 4
Structure


The Enterprise shall have a Governing Board, a Director-General and the
staff necessary for the exercise of its functions.


Article 5
Governing Board


1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2(c).  In the election
of the members of the Board, due regard shall be paid to the principle of
equitable geographical distribution.  In submitting nominations of candidates
for election to the Board, members of the Authority shall bear in mind the
need to nominate candidates of the highest standard of competence, with
qualifications in relevant fields, so as to ensure the viability and success of
the Enterprise.


2. Members of the Board shall be elected for four years and may be
re-elected; and due regard shall be paid to the principle of rotation of
membership.


3. Members of the Board shall continue in office until their successors
are elected.  If the office of a member of the Board becomes vacant, the
Assembly shall, in accordance with article 160, paragraph 2(c), elect a new
member for the remainder of his predecessor's term.


4. Members of the Board shall act in their personal capacity.  In the
performance of their duties they shall not seek or receive instructions from
any government or from any other source.  Each member of the Authority
shall respect the independent character of the members of the Board and shall
refrain from all attempts to influence any of them in the discharge of their
duties.
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5. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise.  The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.


6. The Board shall normally function at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.


7. Two thirds of the members of the Board shall constitute a quorum.
8. Each member of the Board shall have one vote.  All matters before


the Board shall be decided by a majority of its members.  If a member has a
conflict of interest on a matter before the Board he shall refrain from voting
on that matter.


9. Any member of the Authority may ask the Board for information in
respect of its operations which particularly affect that member.  The Board
shall endeavour to provide such information.


Article 6
Powers and functions of the Governing Board


The Governing Board shall direct the operations of the Enterprise.
Subject to this Convention, the Governing Board shall exercise the powers
necessary to fulfil the purposes of the Enterprise, including powers:


(a) to elect a Chairman from among its members;
(b) to adopt its rules of procedure;
(c) to draw up and submit formal written plans of work to the Council


in accordance with article 153, paragraph 3, and article 162,
paragraph 2(j);


(d) to develop plans of work and programmes for carrying out the
activities specified in article 170;


(e) to prepare and submit to the Council applications for production
authorizations in accordance with article 151, paragraphs 2 to 7;


(f) to authorize negotiations concerning the acquisition of technology,
including those provided for in Annex III, article 5,
paragraph 3(a), (c) and (d), and to approve the results of those
negotiations;


(g) to establish terms and conditions, and to authorize negotiations,
concerning joint ventures and other forms of joint arrangements
referred to in Annex III, articles 9 and 11, and to approve the results
of such negotiations;


(h) to recommend to the Assembly what portion of the net income of the
Enterprise should be retained as its reserves in accordance with
article 160, paragraph 2(f), and article 10 of this Annex;


(i) to approve the annual budget of the Enterprise;
(j) to authorize the procurement of goods and services in accordance


with article 12, paragraph 3, of this Annex;
(k) to submit an annual report to the Council in accordance with


article 9 of this Annex;
(l) to submit to the Council for the approval of the Assembly draft rules


in respect of the organization, management, appointment and
dismissal of the staff of the Enterprise and to adopt regulations to
give effect to such rules;


(m) to borrow funds and to furnish such collateral or other security as it
may determine in accordance with article 11, paragraph 2, of this
Annex;
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(n) to enter into any legal proceedings, agreements and transactions and
to take any other actions in accordance with article 13 of this Annex;


(o) to delegate, subject to the approval of the Council, any
non-discretionary powers to the Director-General and to its
committees.


Article 7
Director-General and staff of the Enterprise


1. The Assembly shall, upon the recommendation of the Council and
the nomination of the Governing Board, elect the Director-General of the
Enterprise who shall not be a member of the Board.  The Director-General
shall hold office for a fixed term, not exceeding five years, and may be
re-elected for further terms.


2. The Director-General shall be the legal representative and chief
executive of the Enterprise and shall be directly responsible to the Board for
the conduct of the operations of the Enterprise.  He shall be responsible for
the organization, management, appointment and dismissal of the staff of the
Enterprise in accordance with the rules and regulations referred to in article 6,
subparagraph (l), of this Annex.  He shall participate, without the right to
vote, in the meetings of the Board and may participate, without the right to
vote, in the meetings of the Assembly and the Council when these organs are
dealing with matters concerning the Enterprise.


3. The paramount consideration in the recruitment and employment of
the staff and in the determination of their conditions of service shall be the
necessity of securing the highest standards of efficiency and of technical
competence.  Subject to this consideration, due regard shall be paid to the
importance of recruiting the staff on an equitable geographical basis.


4. In the performance of their duties the Director-General and the staff
shall not seek or receive instructions from any government or from any other
source external to the Enterprise.  They shall refrain from any action which
might reflect on their position as international officials of the Enterprise
responsible only to the Enterprise.  Each State Party undertakes to respect the
exclusively international character of the responsibilities of the
Director-General and the staff and not to seek to influence them in the
discharge of their responsibilities.


5. The responsibilities set forth in article 168, paragraph 2, are equally
applicable to the staff of the Enterprise.


Article 8
Location


The Enterprise shall have its principal office at the seat of the Authority.
The Enterprise may establish other offices and facilities in the territory of any
State Party with the consent of that State Party.


Article 9
Reports and financial statements


1. The Enterprise shall, not later than three months after the end of each
financial year, submit to the Council for its consideration an annual report
containing an audited statement of its accounts and shall transmit to the
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Council at appropriate intervals a summary statement of its financial position
and a profit and loss statement showing the results of its operations.


2. The Enterprise shall publish its annual report and such other reports
as it finds appropriate.


3. All reports and financial statements referred to in this article shall be
distributed to the members of the Authority.


Article 10
Allocation of net income


1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under Annex III, article 13, or their equivalent.


2. The Assembly shall, upon the recommendation of the Governing
Board, determine what portion of the net income of the Enterprise shall be
retained as reserves of the Enterprise.  The remainder shall be transferred to
the Authority.


3. During an initial period required for the Enterprise to become
self-supporting, which shall not exceed 10 years from the commencement of
commercial production by it, the Assembly shall exempt the Enterprise from
the payments referred to in paragraph 1, and shall leave all of the net income
of the Enterprise in its reserves.


Article 11
Finances


1. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with


article 173, paragraph 2(b);
(b) voluntary contributions made by States Parties for the purpose


of financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with


paragraphs 2 and 3;
(d) income of the Enterprise from its operations;
(e) other funds made available to the Enterprise to enable it to


commence operations as soon as possible and to carry out its
functions.


2. (a) The Enterprise shall have the power to borrow funds and to
furnish such collateral or other security as it may determine.
Before making a public sale of its obligations in the financial
markets or currency of a State Party, the Enterprise shall obtain
the approval of that State Party.  The total amount of
borrowings shall be approved by the Council upon the
recommendation of the Governing Board.


(b) States Parties shall make every reasonable effort to support
applications by the Enterprise for loans on capital markets and
from international financial institutions.


3. (a) The Enterprise shall be provided with the funds necessary to
explore and exploit one mine site, and to transport, process and
market the minerals recovered therefrom and the nickel, copper,
cobalt and manganese obtained, and to meet its initial
administrative expenses.  The amount of the said funds, and the
criteria and factors for its adjustment, shall be included by the
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Preparatory Commission in the draft rules, regulations and
procedures of the Authority.


(b) All States Parties shall make available to the Enterprise an
amount equivalent to one half of the funds referred to in
subparagraph (a) by way of long-term interest-free loans in
accordance with the scale of assessments for the United Nations
regular budget in force at the time when the assessments are
made, adjusted to take into account the States which are not
members of the United Nations.  Debts incurred by the
Enterprise in raising the other half of the funds shall be
guaranteed by all States Parties in accordance with the same
scale.


(c) If the sum of the financial contributions of States Parties is less
than the funds to be provided to the Enterprise under
subparagraph (a), the Assembly shall, at its first session,
consider the extent of the shortfall and adopt by consensus
measures for dealing with this shortfall, taking into account the
obligation of States Parties under subparagraphs (a) and (b) and
any recommendations of the Preparatory Commission.


(d) (i) Each State Party shall, within 60 days after the entry into
force of this Convention, or within 30 days after the
deposit of its instrument of ratification or accession,
whichever is later, deposit with the Enterprise irrevocable,
non-negotiable, non-interest-bearing promissory notes in
the amount of the share of such State Party of interest-free
loans pursuant to subparagraph (b).


(ii) The Board shall prepare, at the earliest practicable date
after this Convention enters into force, and thereafter at
annual or other appropriate intervals, a schedule of the
magnitude and timing of its requirements for the funding
of its administrative expenses and for activities carried out
by the Enterprise in accordance with article 170 and
article 12 of this Annex.


(iii) The States Parties shall, thereupon, be notified by the
Enterprise, through the Authority, of their respective
shares of the funds in accordance with subparagraph (b),
required for such expenses.  The Enterprise shall encash
such amounts of the promissory notes as may be required
to meet the expenditure referred to in the schedule with
respect to interest-free loans.


(iv) States Parties shall, upon receipt of the notification, make
available their respective shares of debt guarantees for the
Enterprise in accordance with subparagraph (b).


(e) (i) If the Enterprise so requests, State Parties may provide
debt guarantees in addition to those provided in
accordance with the scale referred to in subparagraph (b).


(ii) In lieu of debt guarantees, a State Party may make a
voluntary contribution to the Enterprise in an amount
equivalent to that portion of the debts which it would
otherwise be liable to guarantee.


(f) Repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans.  Repayment of
interest-free loans shall be in accordance with a schedule
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adopted by the Assembly, upon the recommendation of the
Council and the advice of the Board.  In the exercise of this
function the Board shall be guided by the relevant provisions of
the rules, regulations and procedures of the Authority, which
shall take into account the paramount importance of ensuring
the effective functioning of the Enterprise and, in particular,
ensuring its financial independence.


(g) Funds made available to the Enterprise shall be in freely usable
currencies or currencies which are freely available and
effectively usable in the major foreign exchange markets.
These currencies shall be defined in the rules, regulations and
procedures of the Authority in accordance with prevailing
international monetary practice.  Except as provided in
paragraph 2, no State Party shall maintain or impose restrictions
on the holding, use or exchange by the Enterprise of these
funds.


(h) "Debt guarantee" means a promise of a State Party to creditors
of the Enterprise to pay, pro rata in accordance with the
appropriate scale, the financial obligations of the Enterprise
covered by the guarantee following notice by the creditors to
the State Party of a default by the Enterprise.  Procedures for
the payment of those obligations shall be in conformity with the
rules, regulations and procedures of the Authority.


4. The funds, assets and expenses of the Enterprise shall be kept
separate from those of the Authority.  This article shall not prevent the
Enterprise from making arrangements with the Authority regarding facilities,
personnel and services and arrangements for reimbursement of administrative
expenses paid by either on behalf of the other.


5. The records, books and accounts of the Enterprise, including its
annual financial statements, shall be audited annually by an independent
auditor appointed by the Council.


Article 12
Operations


1. The Enterprise shall propose to the Council projects for carrying out
activities in accordance with article 170.  Such proposals shall include a
formal written plan of work for activities in the Area in accordance with
article 153, paragraph 3, and all such other information and data as may be
required from time to time for its appraisal by the Legal and Technical
Commission and approval by the Council.


2. Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in
paragraph 1.


3. (a) If the Enterprise does not possess the goods and services
required for its operations it may procure them.  For that
purpose, it shall issue invitations to tender and award contracts
to bidders offering the best combination of quality, price and
delivery time.


(b) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with:
(i) the principle of non-discrimination on the basis of


political or other considerations not relevant to the
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carrying out of operations with due diligence and
efficiency; and


(ii) guidelines approved by the Council with regard to the
preferences to be accorded to goods and services
originating in developing States, including the
land-locked and geographically disadvantaged among
them.


(c) The Governing Board may adopt rules determining the special
circumstances in which the requirement of invitations to bid
may, in the best interests of the Enterprise, be dispensed with.


4. The Enterprise shall have title to all minerals and processed
substances produced by it.


5. The Enterprise shall sell its products on a non-discriminatory basis.
It shall not give non-commercial discounts.


6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.


7. The Enterprise shall not interfere in the political affairs of any State
Party; nor shall it be influenced in its decisions by the political character of
the State Party concerned.  Only commercial considerations shall be relevant
to its decisions, and these considerations shall be weighed impartially in order
to carry out the purposes specified in article 1 of this Annex.


Article 13
Legal status, privileges and immunities 


1. To enable the Enterprise to exercise its functions, the status,
privileges and immunities set forth in this article shall be accorded to the
Enterprise in the territories of States Parties.  To give effect to this principle
the Enterprise and States Parties may, where necessary, enter into special
agreements.


2. The Enterprise shall have such legal capacity as is necessary for the
exercise of its functions and the fulfilment of its purposes and, in particular,
the capacity:


(a) to enter into contracts, joint arrangements or other
arrangements, including agreements with States and
international organizations;


(b) to acquire, lease, hold and dispose of immovable and movable
property;


(c) to be a party to legal proceedings.
3. (a) Actions may be brought against the Enterprise only in a court


of competent jurisdiction in the territory of a State Party in
which the Enterprise:
(i) has an office or facility;


(ii) has appointed an agent for the purpose of accepting
service or notice of process;


(iii) has entered into a contract for goods or services;
(iv) has issued securities; or
(v) is otherwise engaged in commercial activity.


(b) The property and assets of the Enterprise, wherever located and
by whomsoever held, shall be immune from all forms of
seizure, attachment or execution before the delivery of final
judgment against the Enterprise.
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4. (a) The property and assets of the Enterprise, wherever located and
by whomsoever held, shall be immune from requisition,
confiscation, expropriation or any other form of seizure by
executive or legislative action.


(b) The property and assets of the Enterprise, wherever located and
by whomsoever held, shall be free from discriminatory
restrictions, regulations, controls and moratoria of any nature.


(c) The Enterprise and its employees shall respect local laws and
regulations in any State or territory in which the Enterprise or
its employees may do business or otherwise act.


(d) States Parties shall ensure that the Enterprise enjoys all rights,
privileges and immunities accorded by them to entities
conducting commercial activities in their territories.  These
rights, privileges and immunities shall be accorded to the
Enterprise on no less favourable a basis than that on which they
are accorded to entities engaged in similar commercial
activities.  If special privileges are provided by States Parties
for developing States or their commercial entities, the
Enterprise shall enjoy those privileges on a similarly
preferential basis.


(e) States Parties may provide special incentives, rights, privileges
and immunities to the Enterprise without the obligation to
provide such incentives, rights, privileges and immunities to
other commercial entities.


5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for exemption from direct and indirect
taxation.


6. Each State Party shall take such action as is necessary for giving
effect in terms of its own law to the principles set forth in this Annex and
shall inform the Enterprise of the specific action which it has taken.


7. The Enterprise may waive any of the privileges and immunities
conferred under this article or in the special agreements referred to in
paragraph 1 to such extent and upon such conditions as it may determine.


ANNEX V.  CONCILIATION


SECTION 1.  CONCILIATION PROCEDURE
PURSUANT TO SECTION 1 OF PART XV


Article 1
Institution of proceedings


If the parties to a dispute have agreed, in accordance with article 284, to
submit it to conciliation under this section, any such party may institute the
proceedings by written notification addressed to the other party or parties to
the dispute.


Article 2
List of conciliators


A list of conciliators shall be drawn up and maintained by the
Secretary-General of the United Nations.  Every State Party shall be entitled
to nominate four conciliators, each of whom shall be a person enjoying the







175


highest reputation for fairness, competence and integrity.  The names of the
persons so nominated shall constitute the list.  If at any time the conciliators
nominated by a State Party in the list so constituted shall be fewer than four,
that State Party shall be entitled to make further nominations as necessary.
The name of a conciliator shall remain on the list until withdrawn by the State
Party which made the nomination, provided that such conciliator shall
continue to serve on any conciliation commission to which that conciliator
has been appointed until the completion of the proceedings before that
commission.


Article 3
Constitution of conciliation commission


The conciliation commission shall, unless the parties otherwise agree, be
constituted as follows:


(a) Subject to subparagraph (g), the conciliation commission shall
consist of five members.


(b) The party instituting the proceedings shall appoint two conciliators
to be chosen preferably from the list referred to in article 2 of this
Annex, one of whom may be its national, unless the parties
otherwise agree.  Such appointments shall be included in the
notification referred to in article 1 of this Annex.


(c) The other party to the dispute shall appoint two conciliators in the
manner set forth in subparagraph (b) within 21 days of receipt of the
notification referred to in article 1 of this Annex.  If the
appointments are not made within that period, the party instituting
the proceedings may, within one week of the expiration of that
period, either terminate the proceedings by notification addressed to
the other party or request the Secretary-General of the United
Nations to make the appointments in accordance with
subparagraph (e).


(d) Within 30 days after all four conciliators have been appointed, they
shall appoint a fifth conciliator chosen from the list referred to in
article 2 of this Annex, who shall be chairman.  If the appointment
is not made within that period, either party may, within one week of
the expiration of that period, request the Secretary-General of the
United Nations to make the appointment in accordance with
subparagraph (e).


(e) Within 30 days of the receipt of a request under subparagraph (c)
or (d), the Secretary-General of the United Nations shall make the
necessary appointments from the list referred to in article 2 of this
Annex in consultation with the parties to the dispute.


(f) Any vacancy shall be filled in the manner prescribed for the initial
appointment.


(g) Two or more parties which determine by agreement that they are in
the same interest shall appoint two conciliators jointly.  Where two
or more parties have separate interests or there is a disagreement as
to whether they are of the same interest, they shall appoint
conciliators separately.


(h) In disputes involving more than two parties having separate
interests, or where there is disagreement as to whether they are of
the same interest, the parties shall apply subparagraphs (a) to (f) in
so far as possible.
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Article 4
Procedure


The conciliation commission shall, unless the parties otherwise agree,
determine its own procedure.  The commission may, with the consent of the
parties to the dispute, invite any State Party to submit to it its views orally or
in writing.  Decisions of the commission regarding procedural matters, the
report and recommendations shall be made by a majority vote of its members.


Article 5
Amicable settlement


The commission may draw the attention of the parties to any measures
which might facilitate an amicable settlement of the dispute.


Article 6
Functions of the commission


The commission shall hear the parties, examine their claims and
objections, and make proposals to the parties with a view to reaching an
amicable settlement.


Article 7
Report


1. The commission shall report within 12 months of its constitution.
Its report shall record any agreements reached and, failing agreement, its
conclusions on all questions of fact or law relevant to the matter in dispute
and such recommendations as the commission may deem appropriate for an
amicable settlement.  The report shall be deposited with the Secretary-General
of the United Nations and shall immediately be transmitted by him to the
parties to the dispute.


2. The report of the commission, including its conclusions or
recommendations, shall not be binding upon the parties.


Article 8
Termination


The conciliation proceedings are terminated when a settlement has been
reached, when the parties have accepted or one party has rejected the
recommendations of the report by written notification addressed to the
Secretary-General of the United Nations, or when a period of three months
has expired from the date of transmission of the report to the parties.


Article 9
Fees and expenses


The fees and expenses of the commission shall be borne by the parties
to the dispute.
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Article 10
Right of parties to modify procedure


The parties to the dispute may by agreement applicable solely to that
dispute modify any provision of this Annex.


SECTION 2.  COMPULSORY SUBMISSION
TO CONCILIATION PROCEDURE


PURSUANT TO SECTION 3 OF PART XV


Article 11
Institution of proceedings


1. Any party to a dispute which, in accordance with Part XV, section 3,
may be submitted to conciliation under this section, may institute the
proceedings by written notification addressed to the other party or parties to
the dispute.


2. Any party to the dispute, notified under paragraph 1, shall be obliged
to submit to such proceedings.


Article 12
Failure to reply or to submit to conciliation


The failure of a party or parties to the dispute to reply to notification of
institution of proceedings or to submit to such proceedings shall not
constitute a bar to the proceedings.


Article 13
Competence


A disagreement as to whether a conciliation commission acting under this
section has competence shall be decided by the commission.


Article 14
Application of section 1


Articles 2 to 10 of section l of this Annex apply subject to this section.


ANNEX VI.  STATUTE OF THE INTERNATIONAL
TRIBUNAL


FOR THE LAW OF THE SEA


Article 1
General provisions


1. The International Tribunal for the Law of the Sea is constituted and
shall function in accordance with the provisions of this Convention and this
Statute.


2. The seat of the Tribunal shall be in the Free and Hanseatic City of
Hamburg in the Federal Republic of Germany.


3. The Tribunal may sit and exercise its functions elsewhere whenever
it considers this desirable.
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4. A reference of a dispute to the Tribunal shall be governed by the
provisions of Parts XI and XV.


SECTION 1.  ORGANIZATION OF THE TRIBUNAL


Article 2
Composition


1. The Tribunal shall be composed of a body of 21 independent
members, elected from among persons enjoying the highest reputation for
fairness and integrity and of recognized competence in the field of the law of
the sea.


2. In the Tribunal as a whole the representation of the principal legal
systems of the world and equitable geographical distribution shall be assured.


Article 3
Membership


1. No two members of the Tribunal may be nationals of the same State.
A person who for the purposes of membership in the Tribunal could be
regarded as a national of more than one State shall be deemed to be a national
of the one in which he ordinarily exercises civil and political rights.


2. There shall be no fewer than three members from each geographical
group as established by the General Assembly of the United Nations.


Article 4
Nominations and elections


1. Each State Party may nominate not more than two persons having
the qualifications prescribed in article 2 of this Annex.  The members of the
Tribunal shall be elected from the list of persons thus nominated.


2. At least three months before the date of the election, the
Secretary-General of the United Nations in the case of the first election and
the Registrar of the Tribunal in the case of subsequent elections shall address
a written invitation to the States Parties to submit their nominations for
members of the Tribunal within two months.  He shall prepare a list in
alphabetical order of all the persons thus nominated, with an indication of the
States Parties which have nominated them, and shall submit it to the States
Parties before the seventh day of the last month before the date of each
election.


3. The first election shall be held within six months of the date of entry
into force of this Convention.


4. The members of the Tribunal shall be elected by secret ballot.
Elections shall be held at a meeting of the States Parties convened by the
Secretary-General of the United Nations in the case of the first election and
by a procedure agreed to by the States Parties in the case of subsequent
elections.  Two thirds of the States Parties shall constitute a quorum at that
meeting.  The persons elected to the Tribunal shall be those nominees who
obtain the largest number of votes and a two-thirds majority of the States
Parties present and voting, provided that such majority includes a majority of
the States Parties.
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Article 5
Term of office


1. The members of the Tribunal shall be elected for nine years and may
be re-elected; provided, however, that of the members elected at the first
election, the terms of seven members shall expire at the end of three years and
the terms of seven more members shall expire at the end of six years.


2. The members of the Tribunal whose terms are to expire at the end
of the above-mentioned initial periods of three and six years shall be chosen
by lot to be drawn by the Secretary-General of the United Nations
immediately after the first election.


3. The members of the Tribunal shall continue to discharge their duties
until their places have been filled.  Though replaced, they shall finish any
proceedings which they may have begun before the date of their replacement.


4. In the case of the resignation of a member of the Tribunal, the letter
of resignation shall be addressed to the President of the Tribunal.  The place
becomes vacant on the receipt of that letter.


Article 6
Vacancies


1. Vacancies shall be filled by the same method as that laid down for
the first election, subject to the following provision: the Registrar shall,
within one month of the occurrence of the vacancy, proceed to issue the
invitations provided for in article 4 of this Annex, and the date of the election
shall be fixed by the President of the Tribunal after consultation with the
States Parties.


2. A member of the Tribunal elected to replace a member whose term
of office has not expired shall hold office for the remainder of his
predecessor's term.


Article 7
Incompatible activities


1. No member of the Tribunal may exercise any political or
administrative function, or associate actively with or be financially interested
in any of the operations of any enterprise concerned with the exploration for
or exploitation of the resources of the sea or the seabed or other commercial
use of the sea or the seabed.


2. No member of the Tribunal may act as agent, counsel or advocate in
any case.


3. Any doubt on these points shall be resolved by decision of the
majority of the other members of the Tribunal present.


Article 8
Conditions relating to participation of members in a particular case


1. No member of the Tribunal may participate in the decision of any
case in which he has previously taken part as agent, counsel or advocate for
one of the parties, or as a member of a national or international court or
tribunal, or in any other capacity.
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2. If, for some special reason, a member of the Tribunal considers that
he should not take part in the decision of a particular case, he shall so inform
the President of the Tribunal.


3. If the President considers that for some special reason one of the
members of the Tribunal should not sit in a particular case, he shall give him
notice accordingly.


4. Any doubt on these points shall be resolved by decision of the
majority of the other members of the Tribunal present.


Article 9
Consequence of ceasing to fulfil required conditions


If, in the unanimous opinion of the other members of the Tribunal, a
member has ceased to fulfil the required conditions, the President of the
Tribunal shall declare the seat vacant.


Article 10
Privileges and immunities


The members of the Tribunal, when engaged on the business of the
Tribunal, shall enjoy diplomatic privileges and immunities.


Article 11
Solemn declaration by members


Every member of the Tribunal shall, before taking up his duties, make a
solemn declaration in open session that he will exercise his powers
impartially and conscientiously.


Article 12
President, Vice-President and Registrar


1. The Tribunal shall elect its President and Vice-President for three
years; they may be re-elected.


2. The Tribunal shall appoint its Registrar and may provide for the
appointment of such other officers as may be necessary.


3. The President and the Registrar shall reside at the seat of the
Tribunal.


Article 13
Quorum


1. All available members of the Tribunal shall sit; a quorum of
11 elected members shall be required to constitute the Tribunal.


2. Subject to article 17 of this Annex, the Tribunal shall determine
which members are available to constitute the Tribunal for the consideration
of a particular dispute, having regard to the effective functioning of the
chambers as provided for in articles 14 and 15 of this Annex.


3. All disputes and applications submitted to the Tribunal shall be
heard and determined by the Tribunal, unless article 14 of this Annex applies,
or the parties request that it shall be dealt with in accordance with article 15
of this Annex.
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Article 14
Seabed Disputes Chamber


A Seabed Disputes Chamber shall be established in accordance with the
provisions of section 4 of this Annex.  Its jurisdiction, powers and functions
shall be as provided for in Part XI, section 5.


Article 15
Special chambers


1. The Tribunal may form such chambers, composed of three or more
of its elected members, as it considers necessary for dealing with particular
categories of disputes.


2. The Tribunal shall form a chamber for dealing with a particular
dispute submitted to it if the parties so request.  The composition of such a
chamber shall be determined by the Tribunal with the approval of the parties.


3. With a view to the speedy dispatch of business, the Tribunal shall
form annually a chamber composed of five of its elected members which may
hear and determine disputes by summary procedure.  Two alternative
members shall be selected for the purpose of replacing members who are
unable to participate in a particular proceeding.


4. Disputes shall be heard and determined by the chambers provided
for in this article if the parties so request.


5. A judgment given by any of the chambers provided for in this article
and in article 14 of this Annex shall be considered as rendered by the
Tribunal.


Article 16
Rules of the Tribunal


The Tribunal shall frame rules for carrying out its functions.  In
particular it shall lay down rules of procedure.


Article 17
Nationality of members


1. Members of the Tribunal of the nationality of any of the parties to
a dispute shall retain their right to participate as members of the Tribunal.


2. If the Tribunal, when hearing a dispute, includes upon the bench a
member of the nationality of one of the parties, any other party may choose
a person to participate as a member of the Tribunal.


3. If the Tribunal, when hearing a dispute, does not include upon the
bench a member of the nationality of the parties, each of those parties may
choose a person to participate as a member of the Tribunal.


4. This article applies to the chambers referred to in articles 14 and 15
of this Annex.  In such cases, the President, in consultation with the parties,
shall request specified members of the Tribunal forming the chamber, as
many as necessary, to give place to the members of the Tribunal of the
nationality of the parties concerned, and, failing such, or if they are unable to
be present, to the members specially chosen by the parties.


5. Should there be several parties in the same interest, they shall, for
the purpose of the preceding provisions, be considered as one party only.
Any doubt on this point shall be settled by the decision of the Tribunal.
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6. Members chosen in accordance with paragraphs 2, 3 and 4 shall
fulfil the conditions required by articles 2, 8 and 11 of this Annex.  They shall
participate in the decision on terms of complete equality with their colleagues.


Article 18
Remuneration of members


1. Each elected member of the Tribunal shall receive an annual
allowance and, for each day on which he exercises his functions, a special
allowance, provided that in any year the total sum payable to any member as
special allowance shall not exceed the amount of the annual allowance.


2. The President shall receive a special annual allowance.
3. The Vice-President shall receive a special allowance for each day on


which he acts as President.
4. The members chosen under article 17 of this Annex, other than


elected members of the Tribunal, shall receive compensation for each day on
which they exercise their functions.


5. The salaries, allowances and compensation shall be determined from
time to time at meetings of the States Parties, taking into account the
workload of the Tribunal.  They may not be decreased during the term of
office.


6. The salary of the Registrar shall be determined at meetings of the
States Parties, on the proposal of the Tribunal.


7. Regulations adopted at meetings of the States Parties shall determine
the conditions under which retirement pensions may be given to members of
the Tribunal and to the Registrar, and the conditions under which members
of the Tribunal and Registrar shall have their travelling expenses refunded.


8. The salaries, allowances, and compensation shall be free of all
taxation.


Article 19
Expenses of the Tribunal


1. The expenses of the Tribunal shall be borne by the States Parties and
by the Authority on such terms and in such a manner as shall be decided at
meetings of the States Parties.


2. When an entity other than a State Party or the Authority is a party to
a case submitted to it, the Tribunal shall fix the amount which that party is to
contribute towards the expenses of the Tribunal.


SECTION 2.  COMPETENCE


Article 20
Access to the Tribunal


1. The Tribunal shall be open to States Parties.
2. The Tribunal shall be open to entities other than States Parties in any


case expressly provided for in Part XI or in any case submitted pursuant to
any other agreement conferring jurisdiction on the Tribunal which is accepted
by all the parties to that case.
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Article 21
Jurisdiction


The jurisdiction of the Tribunal comprises all disputes and all
applications submitted to it in accordance with this Convention and all
matters specifically provided for in any other agreement which confers
jurisdiction on the Tribunal.


Article 22
Reference of disputes subject to other agreements


If all the parties to a treaty or convention already in force and concerning
the subject-matter covered by this Convention so agree, any disputes
concerning the interpretation or application of such treaty or convention may,
in accordance with such agreement, be submitted to the Tribunal.


Article 23
Applicable law


The Tribunal shall decide all disputes and applications in accordance
with article 293.


SECTION 3.  PROCEDURE


Article 24
Institution of proceedings


1. Disputes are submitted to the Tribunal, as the case may be, either by
notification of a special agreement or by written application, addressed to the
Registrar.  In either case, the subject of the dispute and the parties shall be
indicated.


2. The Registrar shall forthwith notify the special agreement or the
application to all concerned.


3. The Registrar shall also notify all States Parties.


Article 25
Provisional measures


1. In accordance with article 290, the Tribunal and its Seabed Disputes
Chamber shall have the power to prescribe provisional measures.


2. If the Tribunal is not in session or a sufficient number of members
is not available to constitute a quorum, the provisional measures shall be
prescribed by the chamber of summary procedure formed under article 15,
paragraph 3, of this Annex.  Notwithstanding article 15, paragraph 4, of this
Annex, such provisional measures may be adopted at the request of any party
to the dispute.  They shall be subject to review and revision by the Tribunal.


Article 26
Hearing


1. The hearing shall be under the control of the President or, if he is
unable to preside, of the Vice-President.  If neither is able to preside, the
senior judge present of the Tribunal shall preside.
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2. The hearing shall be public, unless the Tribunal decides otherwise
or unless the parties demand that the public be not admitted.


Article 27
Conduct of case


The Tribunal shall make orders for the conduct of the case, decide the
form and time in which each party must conclude its arguments, and make all
arrangements connected with the taking of evidence.


Article 28
Default


When one of the parties does not appear before the Tribunal or fails to
defend its case, the other party may request the Tribunal to continue the
proceedings and make its decision.  Absence of a party or failure of a party
to defend its case shall not constitute a bar to the proceedings.  Before making
its decision, the Tribunal must satisfy itself not only that it has jurisdiction
over the dispute, but also that the claim is well founded in fact and law.


Article 29
Majority for decision


1. All questions shall be decided by a majority of the members of the
Tribunal who are present.


2. In the event of an equality of votes, the President or the member of
the Tribunal who acts in his place shall have a casting vote.


Article 30
Judgment


1. The judgment shall state the reasons on which it is based.
2. It shall contain the names of the members of the Tribunal who have


taken part in the decision.
3. If the judgment does not represent in whole or in part the unanimous


opinion of the members of the Tribunal, any member shall be entitled to
deliver a separate opinion.


4. The judgment shall be signed by the President and by the Registrar.
It shall be read in open court, due notice having been given to the parties to
the dispute.


Article 3l
Request to intervene


1. Should a State Party consider that it has an interest of a legal nature
which may be affected by the decision in any dispute, it may submit a request
to the Tribunal to be permitted to intervene.


2. It shall be for the Tribunal to decide upon this request.
3. If a request to intervene is granted, the decision of the Tribunal in


respect of the dispute shall be binding upon the intervening State Party in so
far as it relates to matters in respect of which that State Party intervened.
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Article 32
Right to intervene in cases of interpretation or application


1. Whenever the interpretation or application of this Convention is in
question, the Registrar shall notify all States Parties forthwith.


2. Whenever pursuant to article 21 or 22 of this Annex the
interpretation or application of an international agreement is in question, the
Registrar shall notify all the parties to the agreement.


3. Every party referred to in paragraphs 1 and 2 has the right to
intervene in the proceedings; if it uses this right, the interpretation given by
the judgment will be equally binding upon it.


Article 33
Finality and binding force of decisions


1. The decision of the Tribunal is final and shall be complied with by
all the parties to the dispute.


2. The decision shall have no binding force except between the parties
in respect of that particular dispute.


3. In the event of dispute as to the meaning or scope of the decision, the
Tribunal shall construe it upon the request of any party.


Article 34
Costs


Unless otherwise decided by the Tribunal, each party shall bear its own
costs.


SECTION 4.  SEABED DISPUTES CHAMBER


Article 35
Composition


1. The Seabed Disputes Chamber referred to in article 14 of this Annex
shall be composed of 11 members, selected by a majority of the elected
members of the Tribunal from among them.


2. In the selection of the members of the Chamber, the representation
of the principal legal systems of the world and equitable geographical
distribution shall be assured.  The Assembly of the Authority may adopt
recommendations of a general nature relating to such representation and
distribution.


3. The members of the Chamber shall be selected every three years and
may be selected for a second term.


4. The Chamber shall elect its President from among its members, who
shall serve for the term for which the Chamber has been selected.


5. If any proceedings are still pending at the end of any three-year
period for which the Chamber has been selected, the Chamber shall complete
the proceedings in its original composition.


6. If a vacancy occurs in the Chamber, the Tribunal shall select a
successor from among its elected members, who shall hold office for the
remainder of his predecessor's term.


7. A quorum of seven of the members selected by the Tribunal shall be
required to constitute the Chamber.
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Article 36
Ad hoc chambers


1. The Seabed Disputes Chamber shall form an ad hoc chamber,
composed of three of its members, for dealing with a particular dispute
submitted to it in accordance with article 188, paragraph 1(b).  The
composition of such a chamber shall be determined by the Seabed Disputes
Chamber with the approval of the parties.


2. If the parties do not agree on the composition of an ad hoc chamber,
each party to the dispute shall appoint one member, and the third member
shall be appointed by them in agreement.  If they disagree, or if any party fails
to make an appointment, the President of the Seabed Disputes Chamber shall
promptly make the appointment or appointments from among its members,
after consultation with the parties.


3. Members of the ad hoc chamber must not be in the service of, or
nationals of, any of the parties to the dispute.


Article 37
Access


The Chamber shall be open to the States Parties, the Authority and the
other entities referred to in Part XI, section 5.


Article 38
Applicable law


In addition to the provisions of article 293, the Chamber shall apply:
(a) the rules, regulations and procedures of the Authority adopted in


accordance with this Convention; and
(b) the terms of contracts concerning activities in the Area in matters


relating to those contracts.


Article 39
Enforcement of decisions of the Chamber


The decisions of the Chamber shall be enforceable in the territories of the
States Parties in the same manner as judgments or orders of the highest court
of the State Party in whose territory the enforcement is sought.


Article 40
Applicability of other sections of this Annex


1. The other sections of this Annex which are not incompatible with
this section apply to the Chamber.


2. In the exercise of its functions relating to advisory opinions, the
Chamber shall be guided by the provisions of this Annex relating to
procedure before the Tribunal to the extent to which it recognizes them to be
applicable.
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SECTION 5.  AMENDMENTS


Article 4l
Amendments


1. Amendments to this Annex, other than amendments to section 4,
may be adopted only in accordance with article 313 or by consensus at a
conference convened in accordance with this Convention.


2. Amendments to section 4 may be adopted only in accordance with
article 314.


3. The Tribunal may propose such amendments to this Statute as it may
consider necessary, by written communications to the States Parties for their
consideration in conformity with paragraphs 1 and 2.


ANNEX VII.  ARBITRATION


Article 1
Institution of proceedings


Subject to the provisions of Part XV, any party to a dispute may submit
the dispute to the arbitral procedure provided for in this Annex by written
notification addressed to the other party or parties to the dispute.  The
notification shall be accompanied by a statement of the claim and the grounds
on which it is based.


Article 2
List of arbitrators


l. A list of arbitrators shall be drawn up and maintained by the
Secretary-General of the United Nations.  Every State Party shall be entitled
to nominate four arbitrators, each of whom shall be a person experienced in
maritime affairs and enjoying the highest reputation for fairness, competence
and integrity.  The names of the persons so nominated shall constitute the list.


2. If at any time the arbitrators nominated by a State Party in the list so
constituted shall be fewer than four, that State Party shall be entitled to make
further nominations as necessary.


3. The name of an arbitrator shall remain on the list until withdrawn by
the State Party which made the nomination, provided that such arbitrator shall
continue to serve on any arbitral tribunal to which that arbitrator has been
appointed until the completion of the proceedings before that arbitral tribunal.


Article 3
Constitution of arbitral tribunal


For the purpose of proceedings under this Annex, the arbitral tribunal
shall, unless the parties otherwise agree, be constituted as follows:


(a) Subject to subparagraph (g), the arbitral tribunal shall consist of five
members.


(b) The party instituting the proceedings shall appoint one member to be
chosen preferably from the list referred to in article 2 of this Annex,
who may be its national.  The appointment shall be included in the
notification referred to in article l of this Annex.
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(c) The other party to the dispute shall, within 30 days of receipt of the
notification referred to in article l of this Annex, appoint one
member to be chosen preferably from the list, who may be its
national.  If the appointment is not made within that period, the party
instituting the proceedings may, within two weeks of the expiration
of that period, request that the appointment be made in accordance
with subparagraph (e).


(d) The other three members shall be appointed by agreement between
the parties.  They shall be chosen preferably from the list and shall
be nationals of third States unless the parties otherwise agree.  The
parties to the dispute shall appoint the President of the arbitral
tribunal from among those three members.  If, within 60 days of
receipt of the notification referred to in article l of this Annex, the
parties are unable to reach agreement on the appointment of one or
more of the members of the tribunal to be appointed by agreement,
or on the appointment of the President, the remaining appointment
or appointments shall be made in accordance with subparagraph (e),
at the request of a party to the dispute.  Such request shall be made
within two weeks of the expiration of the aforementioned 60-day
period.


(e) Unless the parties agree that any appointment under
subparagraphs (c) and (d) be made by a person or a third State
chosen by the parties, the President of the International Tribunal for
the Law of the Sea shall make the necessary appointments.  If the
President is unable to act under this subparagraph or is a national of
one of the parties to the dispute, the appointment shall be made by
the next senior member of the International Tribunal for the Law of
the Sea who is available and is not a national of one of the parties.
The appointments referred to in this subparagraph shall be made
from the list referred to in article 2 of this Annex within a period of
30 days of the receipt of the request and in consultation with the
parties.  The members so appointed shall be of different nationalities
and may not be in the service of, ordinarily resident in the territory
of, or nationals of, any of the parties to the dispute.


(f) Any vacancy shall be filled in the manner prescribed for the initial
appointment.


(g) Parties in the same interest shall appoint one member of the tribunal
jointly by agreement.  Where there are several parties having
separate interests or where there is disagreement as to whether they
are of the same interest, each of them shall appoint one member of
the tribunal.  The number of members of the tribunal appointed
separately by the parties shall always be smaller by one than the
number of members of the tribunal to be appointed jointly by the
parties.


(h) In disputes involving more than two parties, the provisions of
subparagraphs (a) to (f) shall apply to the maximum extent possible.


Article 4
Functions of arbitral tribunal


An arbitral tribunal constituted under article 3 of this Annex shall
function in accordance with this Annex and the other provisions of this
Convention.
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Article 5
Procedure


Unless the parties to the dispute otherwise agree, the arbitral tribunal
shall determine its own procedure, assuring to each party a full opportunity
to be heard and to present its case.


Article 6
Duties of parties to a dispute


The parties to the dispute shall facilitate the work of the arbitral tribunal
and, in particular, in accordance with their law and using all means at their
disposal, shall:


(a) provide it with all relevant documents, facilities and information;
and


(b) enable it when necessary to call witnesses or experts and receive
their evidence and to visit the localities to which the case relates.


Article 7
Expenses


Unless the arbitral tribunal decides otherwise because of the particular
circumstances of the case, the expenses of the tribunal, including the
remuneration of its members, shall be borne by the parties to the dispute in
equal shares.


Article 8
Required majority for decisions


Decisions of the arbitral tribunal shall be taken by a majority vote of its
members.  The absence or abstention of less than half of the members shall
not constitute a bar to the tribunal reaching a decision.  In the event of an
equality of votes, the President shall have a casting vote.


Article 9
Default of appearance


If one of the parties to the dispute does not appear before the arbitral
tribunal or fails to defend its case, the other party may request the tribunal to
continue the proceedings and to make its award.  Absence of a party or failure
of a party to defend its case shall not constitute a bar to the proceedings.
Before making its award, the arbitral tribunal must satisfy itself not only that
it has jurisdiction over the dispute but also that the claim is well founded in
fact and law.


Article 10
Award


The award of the arbitral tribunal shall be confined to the subject-matter
of the dispute and state the reasons on which it is based.  It shall contain the
names of the members who have participated and the date of the award.  Any
member of the tribunal may attach a separate or dissenting opinion to the
award.
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Article 11
Finality of award


The award shall be final and without appeal, unless the parties to the
dispute have agreed in advance to an appellate procedure.  It shall be
complied with by the parties to the dispute.


Article 12
Interpretation or implementation of award


1. Any controversy which may arise between the parties to the dispute
as regards the interpretation or manner of implementation of the award may
be submitted by either party for decision to the arbitral tribunal which made
the award.  For this purpose, any vacancy in the tribunal shall be filled in the
manner provided for in the original appointments of the members of the
tribunal.


2. Any such controversy may be submitted to another court or tribunal
under article 287 by agreement of all the parties to the dispute.


Article 13
Application to entities other than States Parties


The provisions of this Annex shall apply mutatis mutandis to any dispute
involving entities other than States Parties.


ANNEX VIII.  SPECIAL ARBITRATION


Article 1
Institution of proceedings


Subject to Part XV, any party to a dispute concerning the interpretation
or application of the articles of this Convention relating to (1) fisheries,
(2) protection and preservation of the marine environment, (3) marine
scientific research, or (4) navigation, including pollution from vessels and by
dumping, may submit the dispute to the special arbitral procedure provided
for in this Annex by written notification addressed to the other party or
parties to the dispute.  The notification shall be accompanied by a statement
of the claim and the grounds on which it is based.


Article 2
Lists of experts


1. A list of experts shall be established and maintained in respect of
each of the fields of (1) fisheries, (2) protection and preservation of the
marine environment, (3) marine scientific research, and (4) navigation,
including pollution from vessels and by dumping.


2. The lists of experts shall be drawn up and maintained, in the field of
fisheries by the Food and Agriculture Organization of the United Nations, in
the field of protection and preservation of the marine environment by the
United Nations Environment Programme, in the field of marine scientific
research by the Intergovernmental Oceanographic Commission, in the field
of navigation, including pollution from vessels and by dumping, by the
International Maritime Organization, or in each case by the appropriate
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subsidiary body concerned to which such organization, programme or
commission has delegated this function.


3. Every State Party shall be entitled to nominate two experts in each
field whose competence in the legal, scientific or technical aspects of such
field is established and generally recognized and who enjoy the highest
reputation for fairness and integrity.  The names of the persons so nominated
in each field shall constitute the appropriate list.


4. If at any time the experts nominated by a State Party in the list so
constituted shall be fewer than two, that State Party shall be entitled to make
further nominations as necessary.


5. The name of an expert shall remain on the list until withdrawn by the
State Party which made the nomination, provided that such expert shall
continue to serve on any special arbitral tribunal to which that expert has been
appointed until the completion of the proceedings before that special arbitral
tribunal.


Article 3
Constitution of special arbitral tribunal


For the purpose of proceedings under this Annex, the special arbitral
tribunal shall, unless the parties otherwise agree, be constituted as follows:


(a) Subject to subparagraph (g), the special arbitral tribunal shall consist
of five members.


(b) The party instituting the proceedings shall appoint two members to
be chosen preferably from the appropriate list or lists referred to in
article 2 of this Annex relating to the matters in dispute, one of
whom may be its national.  The appointments shall be included in
the notification referred to in article 1 of this Annex.


(c) The other party to the dispute shall, within 30 days of receipt of the
notification referred to in article 1 of this Annex, appoint two
members to be chosen preferably from the appropriate list or lists
relating to the matters in dispute, one of whom may be its national.
If the appointments are not made within that period, the party
instituting the proceedings may, within two weeks of the expiration
of that period, request that the appointments be made in accordance
with subparagraph (e).


(d) The parties to the dispute shall by agreement appoint the President
of the special arbitral tribunal, chosen preferably from the
appropriate list, who shall be a national of a third State, unless the
parties otherwise agree.  If, within 30 days of receipt of the
notification referred to in article l of this Annex, the parties are
unable to reach agreement on the appointment of the President, the
appointment shall be made in accordance with subparagraph (e), at
the request of a party to the dispute.  Such request shall be made
within two weeks of the expiration of the aforementioned 30-day
period.


(e) Unless the parties agree that the appointment be made by a person
or a third State chosen by the parties, the Secretary-General of the
United Nations shall make the necessary appointments within
30 days of receipt of a request under subparagraphs (c) and (d).  The
appointments referred to in this subparagraph shall be made from
the appropriate list or lists of experts referred to in article 2 of this
Annex and in consultation with the parties to the dispute and the
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appropriate international organization.  The members so appointed
shall be of different nationalities and may not be in the service of,
ordinarily resident in the territory of, or nationals of, any of the
parties to the dispute.


(f) Any vacancy shall be filled in the manner prescribed for the initial
appointment.


(g) Parties in the same interest shall appoint two members of the
tribunal jointly by agreement.  Where there are several parties
having separate interests or where there is disagreement as to
whether they are of the same interest, each of them shall appoint one
member of the tribunal.


(h) In disputes involving more than two parties, the provisions of
subparagraphs (a) to (f) shall apply to the maximum extent possible.


Article 4
General provisions


Annex VII, articles 4 to 13, apply mutatis mutandis to the special
arbitration proceedings in accordance with this Annex.


Article 5
Fact finding


1. The parties to a dispute concerning the interpretation or application
of the provisions of this Convention relating to (l) fisheries, (2) protection and
preservation of the marine environment, (3) marine scientific research, or
(4) navigation, including pollution from vessels and by dumping, may at any
time agree to request a special arbitral tribunal constituted in accordance with
article 3 of this Annex to carry out an inquiry and establish the facts giving
rise to the dispute.


2. Unless the parties otherwise agree, the findings of fact of the special
arbitral tribunal acting in accordance with paragraph 1, shall be considered
as conclusive as between the parties.


3. If all the parties to the dispute so request, the special arbitral tribunal
may formulate recommendations which, without having the force of a
decision, shall only constitute the basis for a review by the parties of the
questions giving rise to the dispute.


4. Subject to paragraph 2, the special arbitral tribunal shall act in
accordance with the provisions of this Annex, unless the parties otherwise
agree.


ANNEX IX.  PARTICIPATION BY
INTERNATIONAL ORGANIZATIONS


Article 1
Use of terms


For the purposes of article 305 and of this Annex, "international
organization" means an intergovernmental organization constituted by States
to which its member States have transferred competence over matters
governed by this Convention, including the competence to enter into treaties
in respect of those matters.
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Article 2
Signature


An international organization may sign this Convention if a majority of
its member States are signatories of this Convention.  At the time of signature
an international organization shall make a declaration specifying the matters
governed by this Convention in respect of which competence has been
transferred to that organization by its member States which are signatories,
and the nature and extent of that competence.


Article 3
Formal confirmation and accession


1. An international organization may deposit its instrument of formal
confirmation or of accession if a majority of its member States deposit or
have deposited their instruments of ratification or accession.


2. The instruments deposited by the international organization shall
contain the undertakings and declarations required by articles 4 and 5 of this
Annex.


Article 4
Extent of participation and rights and obligations


l. The instrument of formal confirmation or of accession of an
international organization shall contain an undertaking to accept the rights
and obligations of States under this Convention in respect of matters relating
to which competence has been transferred to it by its member States which
are Parties to this Convention.


2. An international organization shall be a Party to this Convention to
the extent that it has competence in accordance with the declarations,
communications of information or notifications referred to in article 5 of this
Annex.


3. Such an international organization shall exercise the rights and
perform the obligations which its member States which are Parties would
otherwise have under this Convention, on matters relating to which
competence has been transferred to it by those member States.  The member
States of that international organization shall not exercise competence which
they have transferred to it.


4. Participation of such an international organization shall in no case
entail an increase of the representation to which its member States which are
States Parties would otherwise be entitled, including rights in
decision-making.


5. Participation of such an international organization shall in no case
confer any rights under this Convention on member States of the organization
which are not States Parties to this Convention.


6. In the event of a conflict between the obligations of an international
organization under this Convention and its obligations under the agreement
establishing the organization or any acts relating to it, the obligations under
this Convention shall prevail.
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Article 5
Declarations, notifications and communications


l. The instrument of formal confirmation or of accession of an
international organization shall contain a declaration specifying the matters
governed by this Convention in respect of which competence has been
transferred to the organization by its member States which are Parties to this
Convention.


2. A member State of an international organization shall, at the time it
ratifies or accedes to this Convention or at the time when the organization
deposits its instrument of formal confirmation or of accession, whichever is
later, make a declaration specifying the matters governed by this Convention
in respect of which it has transferred competence to the organization.


3. States Parties which are member States of an international
organization which is a Party to this Convention shall be presumed to have
competence over all matters governed by this Convention in respect of which
transfers of competence to the organization have not been specifically
declared, notified or communicated by those States under this article.


4. The international organization and its member States which are
States Parties shall promptly notify the depositary of this Convention of any
changes to the distribution of competence, including new transfers of
competence, specified in the declarations under paragraphs 1 and 2.


5. Any State Party may request an international organization and its
member States which are States Parties to provide information as to which,
as between the organization and its member States, has competence in respect
of any specific question which has arisen.  The organization and the member
States concerned shall provide this information within a reasonable time.  The
international organization and the member States may also, on their own
initiative, provide this information.


6. Declarations, notifications and communications of information under
this article shall specify the nature and extent of the competence transferred.


Article 6
Responsibility and liability


l. Parties which have competence under article 5 of this Annex shall
have responsibility for failure to comply with obligations or for any other
violation of this Convention.


2. Any State Party may request an international organization or its
member States which are States Parties for information as to who has
responsibility in respect of any specific matter.  The organization and the
member States concerned shall provide this information.  Failure to provide
this information within a reasonable time or the provision of contradictory
information shall result in joint and several liability.


Article 7
Settlement of disputes


l. At the time of deposit of its instrument of formal confirmation or of
accession, or at any time thereafter, an international organization shall be free
to choose, by means of a written declaration, one or more of the means for the
settlement of disputes concerning the interpretation or application of this
Convention, referred to in article 287, paragraph 1(a), (c) or (d).
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2. Part XV applies mutatis mutandis to any dispute between Parties to
this Convention, one or more of which are international organizations.


3. When an international organization and one or more of its member
States are joint parties to a dispute, or parties in the same interest, the
organization shall be deemed to have accepted the same procedures for the
settlement of disputes as the member States; when, however, a member State
has chosen only the International Court of Justice under article 287, the
organization and the member State concerned shall be deemed to have
accepted arbitration in accordance with Annex VII, unless the parties to the
dispute otherwise agree.


Article 8
Applicability of Part XVII


Part XVII applies mutatis mutandis to an international organization,
except in respect of the following:


(a) the instrument of formal confirmation or of accession of an
international organization shall not be taken into account in the
application of article 308, paragraph l;


(b) (i) an international organization shall have exclusive capacity with
respect to the application of articles 312 to 315, to the extent
that it has competence under article 5 of this Annex over the
entire subject-matter of the amendment;


(ii) the instrument of formal confirmation or of accession of an
international organization to an amendment, the entire
subject-matter over which the international organization has
competence under article 5 of this Annex, shall be considered
to be the instrument of ratification or accession of each of the
member States which are States Parties, for the purposes of
applying article 316, paragraphs 1, 2 and 3;


(iii) the instrument of formal confirmation or of accession of the
international organization shall not be taken into account in the
application of article 316, paragraphs 1 and 2, with regard to all
other amendments;


(c) (i) an international organization may not denounce this Convention
in accordance with article 317 if any of its member States is a
State Party and if it continues to fulfil the qualifications
specified in article 1 of this Annex;


(ii) an international organization shall denounce this Convention
when none of its member States is a State Party or if the
international organization no longer fulfils the qualifications
specified in article 1 of this Annex.  Such denunciation shall
take effect immediately.
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ANNEX I


RESOLUTION I


ESTABLISHMENT OF THE PREPARATORY COMMISSION FOR
THE INTERNATIONAL SEA-BED AUTHORITY AND FOR


THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE
SEA


The Third United Nations Conference on the Law of the Sea,
Having adopted the Convention on the Law of the Sea which provides


for the establishment of the International Seabed Authority and the
International Tribunal for the Law of the Sea,


Having decided to take all possible measures to ensure the entry into
effective operation without undue delay of the Authority and the Tribunal and
to make the necessary arrangements for the commencement of their functions,


Having decided that a Preparatory Commission should be established for
the fulfilment of these purposes,


Decides as follows:
l. There is hereby established the Preparatory Commission for the


International Seabed Authority and for the International Tribunal for the Law
of the Sea.  Upon signature of or accession to the Convention by 50 States,
the Secretary-General of the United Nations shall convene the Commission,
and it shall meet no sooner than 60 days and no later than 90 days thereafter.


2. The Commission shall consist of the representatives of States and of
Namibia, represented by the United Nations Council for Namibia, which have
signed the Convention or acceded to it.  The representatives of signatories of
the Final Act may participate fully in the deliberations of the Commission as
observers but shall not be entitled to participate in the taking of decisions.


3. The Commission shall elect its Chairman and other officers.
4. The Rules of Procedure of the Third United Nations Conference on


the Law of the Sea shall apply mutatis mutandis to the adoption of the rules
of procedure of the Commission.


5. The Commission shall:
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(a) prepare the provisional agenda for the first session of the
Assembly and of the Council and, as appropriate, make
recommendations relating to items thereon;


(b) prepare draft rules of procedure of the Assembly and of the
Council;


(c) make recommendations concerning the budget for the first
financial period of the Authority;


(d) make recommendations concerning the relationship between the
Authority and the United Nations and other international
organizations;


(e) make recommendations concerning the Secretariat of the
Authority in accordance with the relevant provisions of the
Convention;


(f) undertake studies, as necessary, concerning the establishment
of the headquarters of the Authority, and make
recommendations relating thereto;


(g) prepare draft rules, regulations and procedures, as necessary, to
enable the Authority to commence its functions, including draft
regulations concerning the financial management and the
internal administration of the Authority;


(h) exercise the powers and functions assigned to it by resolution II
of the Third United Nations Conference on the Law of the Sea
relating to preparatory investment;


(i) undertake studies on the problems which would be encountered
by developing land-based producer States likely to be most
seriously affected by the production of minerals derived from
the Area with a view to minimizing their difficulties and
helping them to make the necessary economic adjustment,
including studies on the establishment of a compensation fund,
and submit recommendations to the Authority thereon.


6. The Commission shall have such legal capacity as may be necessary
for the exercise of its functions and the fulfilment of its purposes as set forth
in this resolution.


7. The Commission may establish such subsidiary bodies as are
necessary for the exercise of its functions and shall determine their functions
and rules of procedure.  It may also make use, as appropriate, of outside
sources of expertise in accordance with United Nations practice to facilitate
the work of bodies so established.


8. The Commission shall establish a special commission for the
Enterprise and entrust to it the functions referred to in paragraph 12 of
resolution II of the Third United Nations Conference on the Law of the Sea
relating to preparatory investment.  The special commission shall take all
measures necessary for the early entry into effective operation of the
Enterprise.


9. The Commission shall establish a special commission on the
problems which would be encountered by developing land-based producer
States likely to be most seriously affected by the production of minerals
derived from the Area and entrust to it the functions referred to in
paragraph 5(i).


10. The Commission shall prepare a report containing recommendations
for submission to the meeting of the States Parties to be convened in
accordance with Annex VI, article 4, of the Convention regarding practical
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arrangements for the establishment of the International Tribunal for the Law
of the Sea.


11. The Commission shall prepare a final report on all matters within its
mandate, except as provided in paragraph 10, for the presentation to the
Assembly at its first session.  Any action which may be taken on the basis of
the report must be in conformity with the provisions of the Convention
concerning the powers and functions entrusted to the respective organs of the
Authority.


12. The Commission shall meet at the seat of the Authority if facilities
are available; it shall meet as often as necessary for the expeditious exercise
of its functions.


13. The Commission shall remain in existence until the conclusion of the
first session of the Assembly, at which time its property and records shall be
transferred to the Authority.


14. The expenses of the Commission shall be met from the regular
budget of the United Nations, subject to the approval of the General
Assembly of the United Nations.


15. The Secretary-General of the United Nations shall make available
to the Commission such secretariat services as may be required.


16. The Secretary-General of the United Nations shall bring this
resolution, in particular paragraphs 14 and 15, to the attention of the General
Assembly for necessary action.


RESOLUTION II


GOVERNING PREPARATORY INVESTMENT IN
PIONEER ACTIVITIES RELATING TO POLYMETALLIC


NODULES


The Third United Nations Conference on the Law of the Sea,
Having adopted the Convention on the Law of the Sea (the


"Convention"),
Having established by resolution I the Preparatory Commission for the


International Seabed Authority and for the International Tribunal for the Law
of the Sea (the "Commission") and directed it to prepare draft rules,
regulations and procedures, as necessary to enable the Authority to commence
its functions, as well as to make recommendations for the early entry into
effective operation of the Enterprise,


Desirous of making provision for investments by States and other entities
made in a manner compatible with the international regime set forth in
Part XI of the Convention and the Annexes relating thereto, before the entry
into force of the Convention,


Recognizing the need to ensure that the Enterprise will be provided with
the funds, technology and expertise necessary to enable it to keep pace with
the States and other entities referred to in the preceding paragraph with
respect to activities in the Area,


Decides as follows:
1. For the purposes of this resolution:


(a) "pioneer investor" refers to:
(i) France, India, Japan and the Union of Soviet Socialist


Republics, or a state enterprise of each of those States or
one natural or juridical person which possesses the
nationality of or is effectively controlled by each of those
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1 For their identity and composition see "Seabed mineral resource
development: recent activities of the international Consortia" and addendum, published by
the Department of International Economic and Social Affairs of the United Nations
(ST/ESA/107 and Add.1).


States, or their nationals, provided that the State
concerned signs the Convention and the State or state
enterprise or natural or juridical person has expended,
before 1 January 1983, an amount equivalent to at least
$US 30 million (United States dollars calculated in
constant dollars relative to 1982) in pioneer activities and
has expended no less than 10 per cent of that amount in
the location, survey and evaluation of the area referred to
in paragraph 3(a);


(ii) four entities, whose components being natural or juridical
persons 1 possess the nationality of one or more of the
following States, or are effectively controlled by one or
more of them or their nationals: Belgium, Canada, the
Federal Republic of Germany, Italy, Japan, the
Netherlands, the United Kingdom of Great Britain and
Northern Ireland, and the United States of America,
provided that the certifying State or States sign the
Convention and the entity concerned has expended,
before 1 January 1983, the levels of expenditure for the
purpose stated in subparagraph (i);


(iii) any developing State which signs the Convention or any
state enterprise or natural or juridical person which
possesses the nationality of such State or is effectively
controlled by it or its nationals, or any group of the
foregoing, which, before 1 January 1985, has expended
the levels of expenditure for the purpose stated in
subparagraph (i);


The rights of the pioneer investor may devolve upon its successor in interest.
(b) "pioneer activities" means undertakings, commitments of


financial and other assets, investigations, findings, research,
engineering development and other activities relevant to the
identification, discovery, and systematic analysis and evaluation
of polymetallic nodules and to the determination of the
technical and economic feasibility of exploitation.  Pioneer
activities include:
(i) any at-sea observation and evaluation activity which has


as its objective the establishment and documentation of
the nature, shape, concentration, location and grade of
polymetallic nodules and of the environmental, technical
and other appropriate factors which must be taken into
account before exploitation;


(ii) the recovery from the Area of polymetallic nodules with
a view to the designing, fabricating and testing of
equipment which is intended to be used in the exploitation
of polymetallic nodules;


(c) "certifying State" means a State which signs the Convention,
standing in the same relation to a pioneer investor as would a
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sponsoring State pursuant to Annex III, article 4, of the
Convention and which certifies the levels of expenditure
specified in subparagraph (a);


(d) "polymetallic nodules" means one of the resources of the Area
consisting of any deposit or accretion of nodules, on or just
below the surface of the deep seabed, which contain
manganese, nickel, cobalt and copper;


(e) "pioneer area" means an area allocated by the Commission to a
pioneer investor for pioneer activities pursuant to this
resolution.  A pioneer area shall not exceed 150,000 square
kilometres.  The pioneer investor shall relinquish portions of
the pioneer area to revert to the Area, in accordance with the
following schedule:
(i) 20 per cent of the area allocated by the end of the third


year from the date of the allocation;
(ii) an additional 10 per cent of the area allocated by the end


of the fifth year from the date of the allocation;
(iii) an additional 20 per cent of the area allocated or such


larger amount as would exceed the exploitation area
decided upon by the Authority in its rules, regulations and
procedures, after eight years from the date of the
allocation of the area or the date of the award of a
production authorization, whichever is earlier;


(f) "Area", "Authority", "activities in the Area" and "resources"
have the meanings assigned to those terms in the Convention.


2. As soon as the Commission begins to function, any State which has
signed the Convention may apply to the Commission on its behalf or on
behalf of any state enterprise or entity or natural or juridical person specified
in paragraph 1(a) for registration as a pioneer investor.  The Commission
shall register the applicant as a pioneer investor if the application:


(a) is accompanied, in the case of a State which has signed the
Convention, by a statement certifying the level of expenditure
made in accordance with paragraph 1(a), and, in all other cases,
a certificate concerning such level of expenditure issued by a
certifying State or States; and


(b) is in conformity with the other provisions of this resolution,
including paragraph 5.


3. (a) Every application shall cover a total area which need not be a
single continuous area, sufficiently large and of sufficient
estimated commercial value to allow two mining operations.
The application shall indicate the coordinates of the area
defining the total area and dividing it into two parts of equal
estimated commercial value and shall contain all the data
available to the applicant with respect to both parts of the area.
Such data shall include, inter alia, information relating to
mapping, testing, the density of polymetallic nodules and their
metal content.  In dealing with such data, the Commission and
its staff shall act in accordance with the relevant provisions of
the Convention and its Annexes concerning the confidentiality
of data.


(b) Within 45 days of receiving the data required by
subparagraph (a), the Commission shall designate the part of
the area which is to be reserved in accordance with the
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Convention for the conduct of activities in the Area by the
Authority through the Enterprise or in association with
developing States.  The other part of the area shall be allocated
to the pioneer investor as a pioneer area.


4. No pioneer investor may be registered in respect of more than one
pioneer area.  In the case of a pioneer investor which is made up of two or
more components, none of such components may apply to be registered as a
pioneer investor in its own right or under paragraph 1(a)(iii).


5. (a) Any State which has signed the Convention and which is a
prospective certifying State shall ensure, before making
applications to the Commission under paragraph 2, that areas in
respect of which applications are made do not overlap one
another or areas previously allocated as pioneer areas.  The
States concerned shall keep the Commission currently and fully
informed of any efforts to resolve conflicts with respect to
overlapping claims and of the results thereof.


(b) Certifying States shall ensure, before the entry into force of the
Convention, that pioneer activities are conducted in a manner
compatible with it.


(c) The prospective certifying States, including all potential
claimants, shall resolve their conflicts as required under
subparagraph (a) by negotiations within a reasonable period.  If
such conflicts have not been resolved by 1 March 1983, the
prospective certifying States shall arrange for the submission of
all such claims to binding arbitration in accordance with
UNCITRAL Arbitration Rules to commence not later than
1 May 1983 and to be completed by 1 December 1984.  If one
of the States concerned does not wish to participate in the
arbitration, it shall arrange for a juridical person of its
nationality to represent it in the arbitration.  The arbitral tribunal
may, for good cause, extend the deadline for the making of the
award for one or more 30-day periods.


(d) In determining the issue as to which applicant involved in a
conflict shall be awarded all or part of each area in conflict, the
arbitral tribunal shall find a solution which is fair and equitable,
having regard, with respect to each applicant involved in the
conflict, to the following factors: 
(i) the deposit of the list of relevant coordinates with the


prospective certifying State or States not later than the
date of adoption of the Final Act or 1 January 1983,
whichever is earlier;


(ii) the continuity and extent of past activities relevant to each
area in conflict and to the application area of which it is
a part;


(iii) the date on which each pioneer investor concerned or
predecessor in interest or component organization thereof
commenced activities at sea in the application area;


(iv) the financial cost of activities measured in constant
United States dollars relevant to each area in conflict and
to the application area of which it is a part; and


(v) the time when those activities were carried out and the
quality of activities.
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6. A pioneer investor registered pursuant to this resolution shall, from
the date of registration, have the exclusive right to carry out pioneer activities
in the pioneer area allocated to it.


7. (a) Every applicant for registration as a pioneer investor shall pay
to the Commission a fee of $US 250,000.  When the pioneer
investor applies to the Authority for a plan of work for
exploration and exploitation the fee referred to in Annex III,
article 13, paragraph 2, of the Convention shall be
$US 250,000.


(b) Every registered pioneer investor shall pay an annual fixed fee
of $US 1 million commencing from the date of the allocation of
the pioneer area.  The payments shall be made by the pioneer
investor to the Authority upon the approval of its plan of work
for exploration and exploitation.  The financial arrangements
undertaken pursuant to such plan of work shall be adjusted to
take account of the payments made pursuant to this paragraph.


(c) Every registered pioneer investor shall agree to incur periodic
expenditures, with respect to the pioneer area allocated to it,
until approval of its plan of work pursuant to paragraph 8, of an
amount to be determined by the Commission.  The amount
should be reasonably related to the size of the pioneer area and
the expenditures which would be expected of a bona fide
operator who intends to bring that area into commercial
production within a reasonable time.


8. (a) Within six months of the entry into force of the Convention and
certification by the Commission in accordance with
paragraph 11, of compliance with this resolution, the pioneer
investor so registered shall apply to the Authority for approval
of a plan of work for exploration and exploitation, in
accordance with the Convention.  The plan of work in respect
of such application shall comply with and be governed by the
relevant provisions of the Convention and the rules, regulations
and procedures of the Authority, including those on the
operational requirements, the financial requirements and the
undertakings concerning the transfer of technology.
Accordingly, the Authority shall approve such application.


(b) When an application for approval of a plan of work is submitted
by an entity other than a State, pursuant to subparagraph (a), the
certifying State or States shall be deemed to be the sponsoring
State for the purposes of Annex III, article 4, of the
Convention, and shall thereupon assume such obligations.


(c) No plan of work for exploration and exploitation shall be
approved unless the certifying State is a Party to the
Convention.  In the case of the entities referred to in
paragraph 1(a)(ii), the plan of work for exploration and
exploitation shall not be approved unless all the States whose
natural or juridical persons comprise those entities are Parties
to the Convention.  If any such State fails to ratify the
Convention within six months after it has received a
notification from the Authority that an application by it, or
sponsored by it, is pending, its status as a pioneer investor or
certifying State, as the case may be, shall terminate, unless the
Council, by a majority of three fourths of its members present
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and voting, decides to postpone the terminal date for a period
not exceeding six months.


9. (a) In the allocation of production authorizations, in accordance
with article 151 and Annex III, article 7, of the Convention, the
pioneer investors who have obtained approval of plans of work
for exploration and exploitation shall have priority over all
applicants other than the Enterprise which shall be entitled to
production authorizations for two mine sites including that
referred to in article 151, paragraph 5, of the Convention.  After
each of the pioneer investors has obtained production
authorization for its first mine site, the priority for the
Enterprise contained in Annex III, article 7, paragraph 6, of the
Convention shall apply.


(b) Production authorizations shall be issued to each pioneer
investor within 30 days of the date on which that pioneer
investor notifies the Authority that it will commence
commercial production within five years.  If a pioneer investor
is unable to begin production within the period of five years for
reasons beyond its control, it shall apply to the Legal and
Technical Commission for an extension of time.  That
Commission shall grant the extension of time, for a period not
exceeding five years and not subject to further extension, if it
is satisfied that the pioneer investor cannot begin on an
economically viable basis at the time originally planned.
Nothing in this subparagraph shall prevent the Enterprise or any
other pioneer applicant, who has notified the Authority that it
will commence commercial production within five years, from
being given a priority over any applicant who has obtained an
extension of time under this subparagraph.


(c) If the Authority, upon being given notice, pursuant to
subparagraph (b), determines that the commencement of
commercial production within five years would exceed the
production ceiling in article 151, paragraphs 2 to 7, of the
Convention, the applicant shall hold a priority over any other
applicant for the award of the next production authorization
allowed by the production ceiling.


(d) If two or more pioneer investors apply for production
authorizations to begin commercial production at the same time
and article 151, paragraphs 2 to 7, of the Convention, would not
permit all such production to commence simultaneously, the
Authority shall notify the pioneer investors concerned.  Within
three months of such notification, they shall decide whether
and, if so, to what extent they wish to apportion the allowable
tonnage among themselves.


(e) If, pursuant to subparagraph (d), the pioneer investors
concerned decide not to apportion the available production
among themselves they shall agree on an order of priority for
production authorizations and all subsequent applications for
production authorizations will be granted after those referred to
in this subparagraph have been approved.


(f) If, pursuant to subparagraph (d), the pioneer investors
concerned decide to apportion the available production among
themselves, the Authority shall award each of them a
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production authorization for such lesser quantity as they have
agreed.  In each case the stated production requirements of the
applicant will be approved and their full production will be
allowed as soon as the production ceiling admits of additional
capacity sufficient for the applicants involved in the
competition.  All subsequent applications for production
authorizations will only be granted after the requirements of
this subparagraph have been met and the applicant is no longer
subject to the reduction of production provided for in this
subparagraph.


(g) If the parties fail to reach agreement within the stated time
period, the matter shall be decided immediately by the means
provided for in paragraph 5(c) in accordance with the criteria
set forth in Annex III, article 7, paragraphs 3 and 5, of the
Convention.


10. (a) Any rights acquired by entities or natural or juridical persons
which possess the nationality of or are effectively controlled by
a State or States whose status as certifying State has been
terminated, shall lapse unless the pioneer investor changes its
nationality and sponsorship within six months of the date of
such termination, as provided for in subparagraph (b).


(b) A pioneer investor may change its nationality and sponsorship
from that existing at the time of its registration as a pioneer
investor to that of any State Party to the Convention which has
effective control over the pioneer investor in terms of
paragraph l(a).


(c) Changes of nationality and sponsorship pursuant to this
paragraph shall not affect any right or priority conferred on a
pioneer investor pursuant to paragraphs 6 and 8.


11. The Commission shall:
(a) provide each pioneer investor with the certificate of compliance


with the provisions of this resolution referred to in paragraph 8;
and


(b) include in its final report required by paragraph 11 of
resolution I of the Conference details of all registrations of
pioneer investors and allocations of pioneer areas pursuant to
this resolution.


12. In order to ensure that the Enterprise is able to carry out activities in
the Area in such a manner as to keep pace with States and other entities:


(a) every registered pioneer investor shall:
(i) carry out exploration, at the request of the Commission,


in the area reserved, pursuant to paragraph 3 in
connection with its application, for activities in the Area
by the Authority through the Enterprise or in association
with developing States, on the basis that the costs so
incurred plus interest thereon at the rate of 10 per cent per
annum shall be reimbursed;


(ii) provide training at all levels for personnel designated by
the Commission;


(iii) undertake before the entry into force of the Convention,
to perform the obligations prescribed in the Convention
relating to transfer of technology;


(b) every certifying State shall:
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(i) ensure that the necessary funds are made available to the
Enterprise in a timely manner in accordance with the
Convention, upon its entry into force; and


(ii) report periodically to the Commission on the activities
carried out by it, by its entities or natural or juridical
persons.


13. The Authority and its organs shall recognize and honour the rights
and obligations arising from this resolution and the decisions of the
Commission taken pursuant to it.


14. Without prejudice to paragraph 13, this resolution shall have effect
until the entry into force of the Convention.


15. Nothing in this resolution shall derogate from Annex III, article 6,
paragraph 3(c), of the Convention.


RESOLUTION III


The Third United Nations Conference on the Law of the Sea,
Having regard to the Convention on the Law of the Sea,
Bearing in mind the Charter of the United Nations, in particular


Article 73,
1. Declares that:


(a) In the case of a territory whose people have not attained full
independence or other self-governing status recognized by the
United Nations, or a territory under colonial domination,
provisions concerning rights and interests under the Convention
shall be implemented for the benefit of the people of the
territory with a view to promoting their well-being and
development.


(b) Where a dispute exists between States over the sovereignty of
a territory to which this resolution applies, in respect of which
the United Nations has recommended specific means of
settlement, there shall be consultations between the parties to
that dispute regarding the exercise of the rights referred to in
subparagraph (a).  In such consultations the interests of the
people of the territory concerned shall be a fundamental
consideration.  Any exercise of those rights shall take into
account the relevant resolutions of the United Nations and shall
be without prejudice to the position of any party to the dispute.
The States concerned shall make every effort to enter into
provisional arrangements of a practical nature and shall not
jeopardize or hamper the reaching of a final settlement of the
dispute.


2. Requests  the Secretary-General of the United Nations to bring this
resolution to the attention of all Members of the United Nations and the other
participants in the Conference, as well as the principal organs of the United
Nations, and to request their compliance with it.


RESOLUTION IV


The Third United Nations Conference on the Law of the Sea,
Bearing in mind that national liberation movements have been invited to


participate in the Conference as observers in accordance with rule 62 of its
rules of procedure,
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Decides that the national liberation movements, which have been
participating in the Third United Nations Conference on the Law of the Sea,
shall be entitled to sign the Final Act of the Conference, in their capacity as
observers.


ANNEX II


STATEMENT OF UNDERSTANDING
CONCERNING A SPECIFIC METHOD


TO BE USED IN ESTABLISHING
THE OUTER EDGE OF THE CONTINENTAL MARGIN


The Third United Nations Conference on the Law of the Sea,
Considering the special characteristics of a State’s continental margin


where: (1) the average distance at which the 200 metre isobath occurs is not
more than 20 nautical miles; (2) the greater proportion of the sedimentary
rock of the continental margin lies beneath the rise; and


Taking into account the inequity that would result to that State from the
application to its continental margin of article 76 of the Convention, in that,
the mathematical average of the thickness of sedimentary rock along a line
established at the maximum distance permissible in accordance with the
provisions of paragraph 4(a)(i) and (ii) of that article as representing the
entire outer edge of the continental margin would not be less than
3.5 kilometres; and that more than half of the margin would be excluded
thereby;


Recognizes that such State may, notwithstanding the provisions of
article 76, establish the outer edge of its continental margin by straight lines
not exceeding 60 nautical miles in length connecting fixed points, defined by
latitude and longitude, at each of which the thickness of sedimentary rock is
not less than 1 kilometre,


Where a State establishes the outer edge of its continental margin by
applying the method set forth in the preceding paragraph of this statement,
this method may also be utilized by a neighbouring State for delineating the
outer edge of its continental margin on a common geological feature, where
its outer edge would lie on such feature on a line established at the maximum
distance permissible in accordance with article 76, paragraph 4(a)(i) and (ii),
along which the mathematical average of the thickness of sedimentary rock
is not less than 3.5 kilometres,


The Conference requests the Commission on the Limits of the
Continental Shelf set up pursuant to Annex II of the Convention, to be
governed by the terms of this Statement when making its recommendations
on matters related to the establishment of the outer edge of the continental
margins of these States in the southern part of the Bay of Bengal.
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ANNEX VI


RESOLUTION ON DEVELOPMENT OF
NATIONAL MARINE SCIENCE, TECHNOLOGY


AND OCEAN SERVICE INFRASTRUCTURES


The Third United Nations Conference on the Law of the Sea,
Recognizing that the Convention on the Law of the Sea is intended to


establish a new regime for the seas and oceans which will contribute to the
realization of a just and equitable international economic order through
making provision for the peaceful use of ocean space, the equitable and
efficient management and utilization of its resources, and the study,
protection and preservation of the marine environment,


Bearing in mind that the new regime must take into account, in particular,
the special needs and interests of the developing countries, whether coastal,
land-locked, or geographically disadvantaged,


Aware  of the rapid advances being made in the field of marine science
and technology, and the need for the developing countries, whether coastal,
land-locked, or geographically disadvantaged, to share in these achievements
if the aforementioned goals are to be met,


Convinced  that, unless urgent measures are taken, the marine scientific
and technological gap between the developed and the developing countries
will widen further and thus endanger the very foundations of the new regime,


Believing that optimum utilization of the new opportunities for social and
economic development offered by the new regime will be facilitated through
action at the national and international level aimed at strengthening national
capabilities in marine science, technology and ocean services, particularly in
the developing countries, with a view to ensuring the rapid absorption and
efficient application of technology and scientific knowledge available to
them,


Considering that national and regional marine scientific and
technological centres would be the principal institutions through which States
and, in particular, the developing countries, foster and conduct marine
scientific research, and receive and disseminate marine technology,


Recognizing the special role of the competent international organizations
envisaged by the Convention on the Law of the Sea, especially in relation to
the establishment and development of national and regional marine scientific
and technological centres,


Noting  that present efforts undertaken within the United Nations system
in training, education and assistance in the field of marine science and
technology and ocean services are far below current requirements and would
be particularly inadequate to meet the demands generated through operation
of the Convention on the Law of the Sea,


Welcoming recent initiatives within international organizations to
promote and coordinate their major international assistance programmes
aimed at strengthening marine science infrastructures in developing countries,


1. Calls upon all Member States to determine appropriate priorities in
their development plans for the strengthening of their marine science,
technology and ocean services;


2. Calls upon the developing countries to establish programmes for the
promotion of technical cooperation among themselves in the field of marine
science, technology and ocean service development;







208


3. Urges  the industrialized countries to assist the developing countries
in the preparation and implementation of their marine science, technology and
ocean service development programmes;


4. Recommends  that the World Bank, the regional banks, the United
Nations Development Programme, the United Nations Financing System for
Science and Technology and other multilateral funding agencies augment and
coordinate their operations for the provision of funds to developing countries
for the preparation and implementation of major programmes of assistance in
strengthening their marine science, technology and ocean services;


5. Recommends that all competent international organizations within
the United Nations system expand programmes within their respective fields
of competence for assistance to developing countries in the field of marine
science, technology and ocean services and coordinate their efforts on a
system-wide basis in the implementation of such programmes, paying
particular attention to the special needs of the developing countries, whether
coastal, land-locked or geographically disadvantaged;


6. Requests the Secretary-General of the United Nations to transmit this
resolution to the General Assembly at its thirty-seventh session.








CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT IN A 
TRANSBOUNDARY CONTEXT 


 
done at Espoo (Finland), on 25 February 1991 


 
 


The Parties to this Convention,  
 
Aware of the interrelationship between economic activities and their environmental 


consequences,  
 
Affirming the need to ensure environmentally sound and sustainable development,  
 
Determined to enhance international co-operation in assessing environmental impact in 


particular in a transboundary context,  
 
Mindful of the need and importance to develop anticipatory policies and of preventing, 


mitigating and monitoring significant adverse environmental impact in general and more 
specifically in a transboundary context,  


 
Recalling the relevant provisions of the Charter of the United Nations, the Declaration of 


the Stockholm Conference on the Human Environment, the Final Act of the Conference on 
Security and Co-operation in Europe (CSCE) and the Concluding Documents of the Madrid 
and Vienna Meetings of Representatives of the Participating States of the CSCE,  


 
Commending the ongoing activities of States to ensure that, through their national legal 


and administrative provisions and their national policies, environmental impact assessment is 
carried out,  


 
Conscious of the need to give explicit consideration to environmental factors at an early 


stage in the decision-making process by applying environmental impact assessment, at all 
appropriate administrative levels, as a necessary tool to improve the quality of information 
presented to decision makers so that environmentally sound decisions can be made paying 
careful attention to minimizing significant adverse impact, particularly in a transboundary 
context,  


 
Mindful of the efforts of international organizations to promote the use of environmental 


impact assessment both at the national and international levels, and taking into account work 
on environmental impact assessment carried out under the auspices of the United Nations 
Economic Commission for Europe, in particular results achieved by the Seminar on 
Environmental Impact Assessment (September 1987, Warsaw, Poland) as well as noting the 
Goals and Principles on environmental impact assessment adopted by the Governing Council 
of the United Nations Environment Programme, and the Ministerial Declaration on 
Sustainable Development (May 1990, Bergen, Norway),  


 
Have agreed as follows:  
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Article 1 
 


DEFINITIONS 
 
For the purposes of this Convention,  
 
(i)  "Parties" means, unless the text otherwise indicates, the Contracting Parties to this 


Convention;  
 
(ii)  "Party of origin" means the Contracting Party or Parties to this Convention under whose 


jurisdiction a proposed activity is envisaged to take place;  
 
(iii)  "Affected Party" means the Contracting Party or Parties to this Convention likely to be 


affected by the transboundary impact of a proposed activity;  
 
(iv)  "Concerned Parties" means the Party of origin and the affected Party of an 


environmental impact assessment pursuant to this Convention;  
 
(v)  "Proposed activity" means any activity or any major change to an activity subject to a 


decision of a competent authority in accordance with an applicable national procedure;  
 
(vi)  "Environmental impact assessment" means a national procedure for evaluating the likely 


impact of a proposed activity on the environment;  
 
(vii)  "Impact" means any effect caused by a proposed activity on the environment including 


human health and safety, flora, fauna, soil, air, water, climate, landscape and historical 
monuments or other physical structures or the interaction among these factors; it also 
includes effects on cultural heritage or socio-economic conditions resulting from 
alterations to those factors;  


 
(viii) "Transboundary impact" means any impact, not exclusively of a global nature, within an 


area under the jurisdiction of a Party caused by a proposed activity the physical origin of 
which is situated wholly or in part within the area under the jurisdiction of another 
Party;  


 
(ix)  "Competent authority" means the national authority or authorities designated by a Party 


as responsible for performing the tasks covered by this Convention and/or the authority 
or authorities entrusted by a Party with decision-making powers regarding a proposed 
activity;  


 
(x)  "The Public" means one or more natural or legal persons.  
 


Article 2 
 


GENERAL PROVISIONS 
 


1.  The Parties shall, either individually or jointly, take all appropriate and effective 
measures to prevent, reduce and control significant adverse transboundary environmental 
impact from proposed activities.  
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2.  Each Party shall take the necessary legal, administrative or other measures to 
implement the provisions of this Convention, including, with respect to proposed activities 
listed in Appendix I that are likely to cause significant adverse transboundary impact, the 
establishment of an environmental impact assessment procedure that permits public 
participation and preparation of the environmental impact assessment documentation 
described in Appendix II.  
 
3.  The Party of origin shall ensure that in accordance with the provisions of this 
Convention an environmental impact assessment is undertaken prior to a decision to authorize 
or undertake a proposed activity listed in Appendix I that is likely to cause a significant 
adverse transboundary impact.  
 
4.  The Party of origin shall, consistent with the provisions of this Convention, ensure that 
affected Parties are notified of a proposed activity listed in Appendix I that is likely to cause a 
significant adverse transboundary impact.  
 
5.  Concerned Parties shall, at the initiative of any such Party, enter into discussions on 
whether one or more proposed activities not listed in Appendix I is or are likely to cause a 
significant adverse transboundary impact and thus should be treated as if it or they were so 
listed. Where those Parties so agree, the activity or activities shall be thus treated. General 
guidance for identifying criteria to determine significant adverse impact is set forth in 
Appendix III.  
 
6.  The Party of origin shall provide, in accordance with the provisions of this 
Convention, an opportunity to the public in the areas likely to be affected to participate in 
relevant environmental impact assessment procedures regarding proposed activities and shall 
ensure that the opportunity provided to the public of the affected Party is equivalent to that 
provided to the public of the Party of origin.  
 
7.  Environmental impact assessments as required by this Convention shall, as a 
minimum requirement, be undertaken at the project level of the proposed activity. To the 
extent appropriate, the Parties shall endeavour to apply the principles of environmental impact 
assessment to policies, plans and programmes.  
 
8.  The provisions of this Convention shall not affect the right of Parties to implement 
national laws, regulations, administrative provisions or accepted legal practices protecting 
information the supply of which would be prejudicial to industrial and commercial secrecy or 
national security.  
 
9.  The provisions of this Convention shall not affect the right of particular Parties to 
implement, by bilateral or multilateral agreement where appropriate, more stringent measures 
than those of this Convention.  
 
10.  The provisions of this Convention shall not prejudice any obligations of the Parties 
under international law with regard to activities having or likely to have a transboundary 
impact.  
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Article 3 
 


NOTIFICATION 
 


1.  For a proposed activity listed in Appendix I that is likely to cause a significant adverse 
transboundary impact, the Party of origin shall, for the purposes of ensuring adequate and 
effective consultations under Article 5, notify any Party which it considers may be an affected 
Party as early as possible and no later than when informing its own public about that proposed 
activity.  
 
2.  This notification shall contain, inter alia:  
 
(a)  Information on the proposed activity, including any available information on its 
possible transboundary impact;  
 
(b)  The nature of the possible decision; and  
 
(c)  An indication of a reasonable time within which a response under paragraph 3 of this 
Article is required, taking into account the nature of the proposed activity;  
 
and may include the information set out in paragraph 5 of this Article.  
 
3.  The affected Party shall respond to the Party of origin within the time specified in the 
notification, acknowledging receipt of the notification, and shall indicate whether it intends to 
participate in the environmental impact assessment procedure.  
 
4.  If the affected Party indicates that it does not intend to participate in the environmental 
impact assessment procedure, or if it does not respond within the time specified in the 
notification, the provisions in paragraphs 5, 6, 7 and 8 of this Article and in Articles 4 to 7 
will not apply. In such circumstances the right of a Party of origin to determine whether to 
carry out an environmental impact assessment on the basis of its national law and practice is 
not prejudiced.  
 
5.  Upon receipt of a response from the affected Party indicating its desire to participate 
in the environmental impact assessment procedure, the Party of origin shall, if it has not 
already done so, provide to the affected Party:  
 
(a)  Relevant information regarding the environmental impact assessment procedure, 
including an indication of the time schedule for transmittal of comments; and  
 
(b)  Relevant information on the proposed activity and its possible significant adverse 
transboundary impact.  
 
6.  An affected Party shall, at the request of the Party of origin, provide the latter with 
reasonably obtainable information relating to the potentially affected environment under the 
jurisdiction of the affected Party, where such information is necessary for the preparation of 
the environmental impact assessment documentation. The information shall be furnished 
promptly and, as appropriate, through a joint body where one exists.  
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7.  When a Party considers that it would be affected by a significant adverse 
transboundary impact of a proposed activity listed in Appendix I, and when no notification 
has taken place in accordance with paragraph 1 of this Article, the concerned Parties shall, at 
the request of the affected Party, exchange sufficient information for the purposes of holding 
discussions on whether there is likely to be a significant adverse transboundary impact. If 
those Parties agree that there is likely to be a significant adverse transboundary impact, the 
provisions of this Convention shall apply accordingly. If those Parties cannot agree whether 
there is likely to be a significant adverse transboundary impact, any such Party may submit 
that question to an inquiry commission in accordance with the provisions of Appendix IV to 
advise on the likelihood of significant adverse transboundary impact, unless they agree on 
another method of settling this question.  
 
8.  The concerned Parties shall ensure that the public of the affected Party in the areas 
likely to be affected be informed of, and be provided with possibilities for making comments 
or objections on, the proposed activity, and for the transmittal of these comments or 
objections to the competent authority of the Party of origin, either directly to this authority or, 
where appropriate, through the Party of origin.  
 


Article 4  
 


PREPARATION OF THE ENVIRONMENTAL IMPACT ASSESSMENT 
DOCUMENTATION  


 
1.  The environmental impact assessment documentation to be submitted to the competent 
authority of the Party of origin shall contain, as a minimum, the information described in 
Appendix II.  
 
2.  The Party of origin shall furnish the affected Party, as appropriate through a joint body 
where one exists, with the environmental impact assessment documentation. The concerned 
Parties shall arrange for distribution of the documentation to the authorities and the public of 
the affected Party in the areas likely to be affected and for the submission of comments to the 
competent authority of the Party of origin, either directly to this authority or, where 
appropriate, through the Party of origin within a reasonable time before the final decision is 
taken on the proposed activity.  
 


Article 5  
 


CONSULTATIONS ON THE BASIS OF THE ENVIRONMENTAL  
 


IMPACT ASSESSMENT DOCUMENTATION  
 


The Party of origin shall, after completion of the environmental impact assessment 
documentation, without undue delay enter into consultations with the affected Party 
concerning, inter alia, the potential transboundary impact of the proposed activity and 
measures to reduce or eliminate its impact. Consultations may relate to:  
 
(a)  Possible alternatives to the proposed activity, including the no-action alternative and 
possible measures to mitigate significant adverse transboundary impact and to monitor the 
effects of such measures at the expense of the Party of origin;  
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(b)  Other forms of possible mutual assistance in reducing any significant adverse 
transboundary impact of the proposed activity; and  
 
(c)  Any other appropriate matters relating to the proposed activity.  
 
The Parties shall agree, at the commencement of such consultations, on a reasonable time-
frame for the duration of the consultation period. Any such consultations may be conducted 
through an appropriate joint body, where one exists.  
 


Article 6  
 


FINAL DECISION  
 


1.  The Parties shall ensure that, in the final decision on the proposed activity, due 
account is taken of the outcome of the environmental impact assessment, including the 
environmental impact assessment documentation, as well as the comments thereon received 
pursuant to Article 3, paragraph 8 and Article 4, paragraph 2, and the outcome of the 
consultations as referred to in Article 5.  
 
2.  The Party of origin shall provide to the affected Party the final decision on the 
proposed activity along with the reasons and considerations on which it was based.  
 
3.  If additional information on the significant transboundary impact of a proposed 
activity, which was not available at the time a decision was made with respect to that activity 
and which could have materially affected the decision, becomes available to a concerned 
Party before work on that activity commences, that Party shall immediately inform the other 
concerned Party or Parties. If one of the concerned Parties so requests, consultations shall be 
held as to whether the decision needs to be revised.  
 


Article 7  
 


POST-PROJECT ANALYSIS  
 


1.  The concerned Parties, at the request of any such Party, shall determine whether, and 
if so to what extent, a post-project analysis shall be carried out, taking into account the likely 
significant adverse transboundary impact of the activity for which an environmental impact 
assessment has been undertaken pursuant to this Convention. Any post-project analysis 
undertaken shall include, in particular, the surveillance of the activity and the determination 
of any adverse transboundary impact. Such surveillance and determination may be undertaken 
with a view to achieving the objectives listed in Appendix V.  
 
2.  When, as a result of post-project analysis, the Party of origin or the affected Party has 
reasonable grounds for concluding that there is a significant adverse transboundary impact or 
factors have been discovered which may result in such an impact, it shall immediately inform 
the other Party. The concerned Parties shall then consult on necessary measures to reduce or 
eliminate the impact.  
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Article 8  
 


BILATERAL AND MULTILATERAL CO-OPERATION  
 


The Parties may continue existing or enter into new bilateral or multilateral 
agreements or other arrangements in order to implement their obligations under this 
Convention. Such agreements or other arrangements may be based on the elements listed in 
Appendix VI.  
 


Article 9  
 


RESEARCH PROGRAMMES  
 


The Parties shall give special consideration to the setting up, or intensification of, 
specific research programmes aimed at:  
 
(a)  Improving existing qualitative and quantitative methods for assessing the impacts of 
proposed activities;  
 
(b)  Achieving a better understanding of cause-effect relationships and their role in 
integrated environmental management;  
 
(c)  Analysing and monitoring the efficient implementation of decisions on proposed 
activities with the intention of minimizing or preventing impacts;  
 
(d)  Developing methods to stimulate creative approaches in the search for 
environmentally sound alternatives to proposed activities, production and consumption 
patterns;  
 
(e)  Developing methodologies for the application of the principles of environmental 
impact assessment at the macro-economic level.  
 
The results of the programmes listed above shall be exchanged by the Parties.  
 


Article 10  
 


STATUS OF THE APPENDICES  
 


The Appendices attached to this Convention form an integral part of the Convention.  
 


Article 11  
 


MEETING OF PARTIES  
 


1.  The Parties shall meet, so far as possible, in connection with the annual sessions of the 
Senior Advisers to ECE Governments on Environmental and Water Problems. The first 
meeting of the Parties shall be convened not later than one year after the date of the entry into 
force of this Convention. Thereafter, meetings of the Parties shall be held at such other times 
as may be deemed necessary by a meeting of the Parties, or at the written request of any 
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Party, provided that, within six months of the request being communicated to them by the 
secretariat, it is supported by at least one third of the Parties.  
 
2.  The Parties shall keep under continuous review the implementation of this 
Convention, and, with this purpose in mind, shall:  
 
(a)  Review the policies and methodological approaches to environmental impact 
assessment by the Parties with a view to further improving environmental impact assessment 
procedures in a transboundary context;  
 
(b)  Exchange information regarding experience gained in concluding and implementing 
bilateral and multilateral agreements or other arrangements regarding the use of 
environmental impact assessment in a transboundary context to which one or more of the 
Parties are party;  
 
(c)  Seek, where appropriate, the services of competent international bodies and scientific 
committees in methodological and technical aspects pertinent to the achievement of the 
purposes of this Convention;  
 
(d)  At their first meeting, consider and by consensus adopt rules of procedure for their 
meetings;  
 
(e)  Consider and, where necessary, adopt proposals for amendments to this Convention;  
 
(f)  Consider and undertake any additional action that may be required for the 
achievement of the purposes of this Convention.  


 
Article 12  


 
RIGHT TO VOTE  


 
1.  Each Party to this Convention shall have one vote.  
 
2.  Except as provided for in paragraph 1 of this Article, regional economic integration 
organizations, in matters within their competence, shall exercise their right to vote with a 
number of votes equal to the number of their member States which are Parties to this 
Convention. Such organizations shall not exercise their right to vote if their member States 
exercise theirs, and vice versa.  
 


Article 13  
 


SECRETARIAT  
 


The Executive Secretary of the Economic Commission for Europe shall carry out the 
following secretariat functions:  
 
(a)  The convening and preparing of meetings of the Parties;  
 
(b)  The transmission of reports and other information received in accordance with the 
provisions of this Convention to the Parties; and  







9 


 
(c)  The performance of other functions as may be provided for in this Convention or as 
may be determined by the Parties.  
 


Article 14  
 


AMENDMENTS TO THE CONVENTION  
 


1.  Any Party may propose amendments to this Convention.  
 
2.  Proposed amendments shall be submitted in writing to the secretariat, which shall 
communicate them to all Parties. The proposed amendments shall be discussed at the next 
meeting of the Parties, provided these proposals have been circulated by the secretariat to the 
Parties at least ninety days in advance.  
 
3.  The Parties shall make every effort to reach agreement on any proposed amendment to 
this Convention by consensus. If all efforts at consensus have been exhausted, and no 
agreement reached, the amendment shall as a last resort be adopted by a three-fourths 
majority vote of the Parties present and voting at the meeting.  
 
4.  Amendments to this Convention adopted in accordance with paragraph 3 of this 
Article shall be submitted by the Depositary to all Parties for ratification, approval or 
acceptance. They shall enter into force for Parties having ratified, approved or accepted them 
on the ninetieth day after the receipt by the Depositary of notification of their ratification, 
approval or acceptance by at least three fourths of these Parties. Thereafter they shall enter 
into force for any other Party on the ninetieth day after that Party deposits its instrument of 
ratification, approval or acceptance of the amendments.  
 
5.  For the purpose of this Article, "Parties present and voting" means Parties present and 
casting an affirmative or negative vote.  
 
6.  The voting procedure set forth in paragraph 3 of this Article is not intended to 
constitute a precedent for future agreements negotiated within the Economic Commission for 
Europe.  
 


Article 15  
 


SETTLEMENT OF DISPUTES  
 


1.  If a dispute arises between two or more Parties about the interpretation or application 
of this Convention, they shall seek a solution by negotiation or by any other method of 
dispute settlement acceptable to the parties to the dispute.  
 
2.  When signing, ratifying, accepting, approving or acceding to this Convention, or at 
any time thereafter, a Party may declare in writing to the Depositary that for a dispute not 
resolved in accordance with paragraph 1 of this Article, it accepts one or both of the following 
means of dispute settlement as compulsory in relation to any Party accepting the same 
obligation:  
 
(a)  Submission of the dispute to the International Court of Justice;  
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(b)  Arbitration in accordance with the procedure set out in Appendix VII.  
 
3.  If the parties to the dispute have accepted both means of dispute settlement referred to 
in paragraph 2 of this Article, the dispute may be submitted only to the International Court of 
Justice, unless the parties agree otherwise.  
 


Article 16  
 


SIGNATURE  
 


This Convention shall be open for signature at Espoo (Finland) from  
 
25 February to 1 March 1991 and thereafter at United Nations Headquarters in New York 
until 2 September 1991 by States members of the Economic Commission for Europe as well 
as States having consultative status with the Economic Commission for Europe pursuant to 
paragraph 8 of the Economic and Social Council resolution 36 (IV) of 28 March 1947, and by 
regional economic integration organizations constituted by sovereign States members of the 
Economic Commission for Europe to which their member States have transferred competence 
in respect of matters governed by this Convention, including the competence to enter into 
treaties in respect of these matters.  
 


Article 17  
 


RATIFICATION, ACCEPTANCE, APPROVAL AND ACCESSION  
 


1.  This Convention shall be subject to ratification, acceptance or approval by signatory 
States and regional economic integration organizations.  
 
2.  This Convention shall be open for accession as from 3 September 1991 by the States 
and organizations referred to in Article 16.  
 
3.  The instruments of ratification, acceptance, approval or accession shall be deposited 
with the Secretary-General of the United Nations, who shall perform the functions of 
Depositary.  
 
4.  Any organization referred to in Article 16 which becomes a Party to this Convention 
without any of its member States being a Party shall be bound by all the obligations under this 
Convention. In the case of such organizations, one or more of whose member States is a Party 
to this Convention, the organization and its member States shall decide on their respective 
responsibilities for the performance of their obligations under this Convention. In such cases, 
the organization and the member States shall not be entitled to exercise rights under this 
Convention concurrently.  
 
5.  In their instruments of ratification, acceptance, approval or accession, the regional 
economic integration organizations referred to in Article 16 shall declare the extent of their 
competence with respect to the matters governed by this Convention. These organizations 
shall also inform the Depositary of any relevant modification to the extent of their 
competence.  
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Article 18  
 


ENTRY INTO FORCE  
 


1.  This Convention shall enter into force on the ninetieth day after the date of deposit of 
the sixteenth instrument of ratification, acceptance, approval or accession.  
 
2.  For the purposes of paragraph 1 of this Article, any instrument deposited by a regional 
economic integration organization shall not be counted as additional to those deposited by 
States members of such an organization.  
 
3.  For each State or organization referred to in Article 16 which ratifies, accepts or 
approves this Convention or accedes thereto after the deposit of the sixteenth instrument of 
ratification, acceptance, approval or accession, this Convention shall enter into force on the 
ninetieth day after the date of deposit by such State or organization of its instrument of 
ratification, acceptance, approval or accession.  
 


Article 19  
 


WITHDRAWAL  
 


At any time after four years from the date on which this Convention has come into 
force with respect to a Party, that Party may withdraw from this Convention by giving written 
notification to the Depositary. Any such withdrawal shall take effect on the ninetieth day after 
the date of its receipt by the Depositary. Any such withdrawal shall not affect the application 
of Articles 3 to 6 of this Convention to a proposed activity in respect of which a notification 
has been made pursuant to Article`3, paragraph 1, or a request has been made pursuant to 
Article 3, paragraph 7, before such withdrawal took effect.  
 


Article 20  
 


AUTHENTIC TEXTS  
 


The original of this Convention, of which the English, French and Russian texts are 
equally authentic, shall be deposited with the Secretary-General of the United Nations.  
 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have 
signed this Convention.  
 


DONE at Espoo (Finland), this twenty-fifth day of February one thousand nine 
hundred and ninety-one.  
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APPENDICES 
 


APPENDIX I 
 


LIST OF ACTIVITIES 
 
1.  Crude oil refineries (excluding undertakings manufacturing only lubricants from crude 


oil) and installations for the gasification and liquefaction of 500 tonnes or more of coal 
or bituminous shale per day.  


 
2.  Thermal power stations and other combustion installations with a heat output of 300 


megawatts or more and nuclear power stations and other nuclear reactors (except 
research installations for the production and conversion of fissionable and fertile 
materials, whose maximum power does not exceed 1 kilowatt continuous thermal load).  


 
3.  Installations solely designed for the production or enrichment of nuclear fuels, for the 


reprocessing of irradiated nuclear fuels or for the storage, disposal and processing of 
radioactive waste.  


 
4.  Major installations for the initial smelting of cast-iron and steel and for the production 


of non-ferrous metals.  
 
5.  Installations for the extraction of asbestos and for the processing and transformation of 


asbestos and products containing asbestos: for asbestos-cement products, with an annual 
production of more than 20,000 tonnes finished product; for friction material, with an 
annual production of more than 50 tonnes finished product; and for other asbestos 
utilization of more than 200 tonnes per year.  


 
6.  Integrated chemical installations.  
 
7.  Construction of motorways, express roads */ and lines for long-distance railway traffic 


and of airports with a basic runway length of 2,100 metres or more.  
 
8. Large-diameter oil and gas pipelines.  
 
9.  Trading ports and also inland waterways and ports for inland-waterway traffic which 


permit the passage of vessels of over 1,350 tonnes.  
 
10.  Waste-disposal installations for the incineration, chemical treatment or landfill of toxic 


and dangerous wastes.  
 
11.  Large dams and reservoirs.  
 
12.  Groundwater abstraction activities in cases where the annual volume of water to be 


abstracted amounts to 10 million cubic metres or more.  
 
13.  Pulp and paper manufacturing of 200 air-dried metric tonnes or more per day.  
 
14.  Major mining, on-site extraction and processing of metal ores or coal.  
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15.  Offshore hydrocarbon production.  
 
16.  Major storage facilities for petroleum, petrochemical and chemical products.  
 
17.  Deforestation of large areas.  
 
*/ For the purposes of this Convention:  
 
- "Motorway" means a road specially designed and built for motor traffic, which does not 
serve properties bordering on it, and which:  
 
(a) Is provided, except at special points or temporarily, with separate carriageways for the two 
directions of traffic, separated from each other by a dividing strip not intended for traffic or, 
exceptionally, by other means;  
 
(b) Does not cross at level with any road, railway or tramway track, or footpath; and  
 
(c) Is specially sign-posted as a motorway.  
 
- "Express road" means a road reserved for motor traffic accessible only from interchanges or 
controlled junctions and on which, in particular, stopping and parking are prohibited on the 
running carriageway(s).  
 
 


APPENDIX II 
 


CONTENT OF THE ENVIRONMENTAL IMPACT ASSESSMENT DOCUMENTATION 
 


Information to be included in the environmental impact assessment documentation 
shall, as a minimum, contain, in accordance with Article 4:  
 
(a)  A description of the proposed activity and its purpose;  
 
(b)  A description, where appropriate, of reasonable alternatives (for example, locational or 
technological) to the proposed activity and also the no-action alternative;  
 
(c)  A description of the environment likely to be significantly affected by the proposed 
activity and its alternatives;  
 
(d)  A description of the potential environmental impact of the proposed activity and its 
alternatives and an estimation of its significance;  
 
(e)  A description of mitigation measures to keep adverse environmental impact to a 
minimum;  
 
(f)  An explicit indication of predictive methods and underlying assumptions as well as the 
relevant environmental data used;  
 
(g)  An identification of gaps in knowledge and uncertainties encountered in compiling the 
required information;  
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(h)  Where appropriate, an outline for monitoring and management programmes and any 
plans for post-project analysis; and  
 
(i)  A non-technical summary including a visual presentation as appropriate (maps, 
graphs, etc.).  
 
 


APPENDIX III 
 


GENERAL CRITERIA TO ASSIST IN THE DETERMINATION OF THE 
ENVIRONMENTAL SIGNIFICANCE OF ACTIVITIES NOT LISTED IN APPENDIX I 


 
1.  In considering proposed activities to which Article 2, paragraph 5, applies, the 
concerned Parties may consider whether the activity is likely to have a significant adverse 
transboundary impact in particular by virtue of one or more of the following criteria:  
 
(a)  Size: proposed activities which are large for the type of the activity;  
 
(b)  Location: proposed activities which are located in or close to an area of special 
environmental sensitivity or importance (such as wetlands designated under the Ramsar 
Convention, national parks, nature reserves, sites of special scientific interest, or sites of 
archaeological, cultural or historical importance); also, proposed activities in locations where 
the characteristics of proposed development would be likely to have significant effects on the 
population;  
 
(c)  Effects: proposed activities with particularly complex and potentially adverse effects, 
including those giving rise to serious effects on humans or on valued species or organisms, 
those which threaten the existing or potential use of an affected area and those causing 
additional loading which cannot be sustained by the carrying capacity of the environment.  
 
2.  The concerned Parties shall consider for this purpose proposed activities which are 
located close to an international frontier as well as more remote proposed activities which 
could give rise to significant transboundary effects far removed from the site of development.  
 
 


APPENDIX IV 
 


INQUIRY PROCEDURE 
 


1.  The requesting Party or Parties shall notify the secretariat that it or they submit(s) the 
question of whether a proposed activity listed in Appendix I is likely to have a significant 
adverse transboundary impact to an inquiry commission established in accordance with the 
provisions of this Appendix. This notification shall state the subject-matter of the inquiry. The 
secretariat shall notify immediately all Parties to this Convention of this submission.  
 
2.  The inquiry commission shall consist of three members. Both the requesting party and 
the other party to the inquiry procedure shall appoint a scientific or technical expert, and the 
two experts so appointed shall designate by common agreement the third expert, who shall be 
the president of the inquiry commission. The latter shall not be a national of one of the parties 
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to the inquiry procedure, nor have his or her usual place of residence in the territory of one of 
these parties, nor be employed by any of them, nor have dealt with the matter in any other 
capacity.  
 
3.  If the president of the inquiry commission has not been designated within two months 
of the appointment of the second expert, the Executive Secretary of the Economic 
Commission for Europe shall, at the request of either party, designate the president within a 
further two-month period.  
 
4.  If one of the parties to the inquiry procedure does not appoint an expert within one 
month of its receipt of the notification by the secretariat, the other party may inform the 
Executive Secretary of the Economic Commission for Europe, who shall designate the 
president of the inquiry commission within a further two-month period. Upon designation, the 
president of the inquiry commission shall request the party which has not appointed an expert 
to do so within one month. After such a period, the president shall inform the Executive 
Secretary of the Economic Commission for Europe, who shall make this appointment within a 
further two-month period.  
 
5.  The inquiry commission shall adopt its own rules of procedure.  
 
6.  The inquiry commission may take all appropriate measures in order to carry out its 
functions.  
 
7.  The parties to the inquiry procedure shall facilitate the work of the inquiry 
commission and, in particular, using all means at their disposal, shall:  
 
(a)  Provide it with all relevant documents, facilities and information; and  
 
(b)  Enable it, where necessary, to call witnesses or experts and receive their evidence.  
 
8.  The parties and the experts shall protect the confidentiality of any information they 
receive in confidence during the work of the inquiry commission.  
 
9.  If one of the parties to the inquiry procedure does not appear before the inquiry 
commission or fails to present its case, the other party may request the inquiry commission to 
continue the proceedings and to complete its work. Absence of a party or failure of a party to 
present its case shall not constitute a bar to the continuation and completion of the work of the 
inquiry commission.  
 
10.  Unless the inquiry commission determines otherwise because of the particular 
circumstances of the matter, the expenses of the inquiry commission, including the 
remuneration of its members, shall be borne by the parties to the inquiry procedure in equal 
shares. The inquiry commission shall keep a record of all its expenses, and shall furnish a 
final statement thereof to the parties.  
 
11.  Any Party having an interest of a factual nature in the subject-matter of the inquiry 
procedure, and which may be affected by an opinion in the matter, may intervene in the 
proceedings with the consent of the inquiry commission.  
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12.  The decisions of the inquiry commission on matters of procedure shall be taken by 
majority vote of its members. The final opinion of the inquiry commission shall reflect the 
view of the majority of its members and shall include any dissenting view.  
 
13.  The inquiry commission shall present its final opinion within two months of the date 
on which it was established unless it finds it necessary to extend this time limit for a period 
which should not exceed two months.  
 
14.  The final opinion of the inquiry commission shall be based on accepted scientific 
principles. The final opinion shall be transmitted by the inquiry commission to the parties to 
the inquiry procedure and to the secretariat.  
 
 


APPENDIX V 
 


POST-PROJECT ANALYSIS 
 


Objectives include:  
 
(a)  Monitoring compliance with the conditions as set out in the authorization or approval 
of the activity and the effectiveness of mitigation measures;  
 
(b)  Review of an impact for proper management and in order to cope with uncertainties;  
 
(c)  Verification of past predictions in order to transfer experience to future activities of 
the same type.  
 
 


APPENDIX VI 
 


ELEMENTS FOR BILATERAL AND MULTILATERAL CO-OPERATION 
 


1.  Concerned Parties may set up, where appropriate, institutional arrangements or 
enlarge the mandate of existing institutional arrangements within the framework of bilateral 
and multilateral agreements in order to give full effect to this Convention.  
 
2.  Bilateral and multilateral agreements or other arrangements may include:  
 
(a)  Any additional requirements for the implementation of this Convention, taking into 
account the specific conditions of the subregion concerned;  
 
(b)  Institutional, administrative and other arrangements, to be made on a reciprocal and 
equivalent basis;  
 
(c)  Harmonization of their policies and measures for the protection of the environment in 
order to attain the greatest possible similarity in standards and methods related to the 
implementation of environmental impact assessment;  
 
(d)  Developing, improving, and/or harmonizing methods for the identification, 
measurement, prediction and assessment of impacts, and for post-project analysis;  
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(e)  Developing and/or improving methods and programmes for the collection, analysis, 
storage and timely dissemination of comparable data regarding environmental quality in order 
to provide input into environmental impact assessment;  
 
(f)  The establishment of threshold levels and more specified criteria for defining the 
significance of transboundary impacts related to the location, nature or size of proposed 
activities, for which environmental impact assessment in accordance with the provisions of 
this Convention shall be applied; and the establishment of critical loads of transboundary 
pollution;  
 
(g)  Undertaking, where appropriate, joint environmental impact assessment, development 
of joint monitoring programmes, intercalibration of monitoring devices and harmonization of 
methodologies with a view to rendering the data and information obtained compatible.  
 
 


APPENDIX VII 
 


ARBITRATION 
 


1.  The claimant Party or Parties shall notify the secretariat that the Parties have agreed to 
submit the dispute to arbitration pursuant to Article 15, paragraph 2, of this Convention. The 
notification shall state the subject-matter of arbitration and include, in particular, the Articles 
of this Convention, the interpretation or application of which are at issue. The secretariat shall 
forward the information received to all Parties to this Convention.  
 
2.  The arbitral tribunal shall consist of three members. Both the claimant Party or Parties 
and the other Party or Parties to the dispute shall appoint an arbitrator, and the two arbitrators 
so appointed shall designate by common agreement the third arbitrator, who shall be the 
president of the arbitral tribunal. The latter shall not be a national of one of the parties to the 
dispute, nor have his or her usual place of residence in the territory of one of these parties, nor 
be employed by any of them, nor have dealt with the case in any other capacity.  
 
3.  If the president of the arbitral tribunal has not been designated within two months of 
the appointment of the second arbitrator, the Executive Secretary of the Economic 
Commission for Europe shall, at the request of either party to the dispute, designate the 
president within a further two-month period.  
 
4.  If one of the parties to the dispute does not appoint an arbitrator within two months of 
the receipt of the request, the other party may inform the Executive Secretary of the Economic 
Commission for Europe, who shall designate the president of the arbitral tribunal within a 
further two-month period. Upon designation, the president of the arbitral tribunal shall request 
the party which has not appointed an arbitrator to do so within two months. After such a 
period, the president shall inform the Executive Secretary of the Economic Commission for 
Europe, who shall make this appointment within a further two-month period.  
 
5.  The arbitral tribunal shall render its decision in accordance with international law and 
in accordance with the provisions of this Convention.  
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6.  Any arbitral tribunal constituted under the provisions set out herein shall draw up its 
own rules of procedure.  
 
7.  The decisions of the arbitral tribunal, both on procedure and on substance, shall be 
taken by majority vote of its members.  
 
8.  The tribunal may take all appropriate measures in order to establish the facts.  
 
9.  The parties to the dispute shall facilitate the work of the arbitral tribunal and, in 
particular, using all means at their disposal, shall:  
 
(a)  Provide it with all relevant documents, facilities and information; and  
 
(b)  Enable it, where necessary, to call witnesses or experts and receive their evidence.  
 
10.  The parties and the arbitrators shall protect the confidentiality of any information they 
receive in confidence during the proceedings of the arbitral tribunal.  
 
11.  The arbitral tribunal may, at the request of one of the parties, recommend interim 
measures of protection.  
 
12.  If one of the parties to the dispute does not appear before the arbitral tribunal or fails 
to defend its case, the other party may request the tribunal to continue the proceedings and to 
render its final decision. Absence of a party or failure of a party to defend its case shall not 
constitute a bar to the proceedings. Before rendering its final decision, the arbitral tribunal 
must satisfy itself that the claim is well founded in fact and law.  
 
13.  The arbitral tribunal may hear and determine counter-claims arising directly out of the 
subject-matter of the dispute.  
 
14.  Unless the arbitral tribunal determines otherwise because of the particular 
circumstances of the case, the expenses of the tribunal, including the remuneration of its 
members, shall be borne by the parties to the dispute in equal shares. The tribunal shall keep a 
record of all its expenses, and shall furnish a final statement thereof to the parties.  
 
15.  Any Party to this Convention having an interest of a legal nature in the subject-matter 
of the dispute, and which may be affected by a decision in the case, may intervene in the 
proceedings with the consent of the tribunal.  
 
16.  The arbitral tribunal shall render its award within five months of the date on which it 
is established unless it finds it necessary to extend the time limit for a period which should not 
exceed five months.  
 
17.  The award of the arbitral tribunal shall be accompanied by a statement of reasons. It 
shall be final and binding upon all parties to the dispute. The award will be transmitted by the 
arbitral tribunal to the parties to the dispute and to the secretariat. The secretariat will forward 
the information received to all Parties to this Convention.  
 
18.  Any dispute which may arise between the parties concerning the interpretation or 
execution of the award may be submitted by either party to the arbitral tribunal which made 
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the award or, if the latter cannot be seized thereof, to another tribunal constituted for this 
purpose in the same manner as the first. 
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1 INTRODUCTION 


1.1 General Problem Definition  
Basic information: 


• M/T Solar 1 sunk off the coast of Guimaras Island 11 August 2006  


• Carrying 2,162,230 Liters of IFO worth P 40 M bound for NPC-WMPC 


• Lat. 10°14.5’ and Long. 122°26’ at 603 meters depth 


• Approximately 13.3 nautical miles south west of Lusaran Point, Nueva Valencia, 
Guimaras. 


 


 
Figure 1: Location of oil spill 


 


• Eighteen (18) crew members were saved, one (1) found dead and one (1) still missing.   


• Owned by Sunshine Maritime Development Corporation 


• Chartered by PETRON corporation 


Volume of the spill: approx. 200,000 liters 


Affected areas: as of October 16, 2006: 


Municipalities in Guimaras = 5 


• Sibunag    (8 barangays.),  


• Nueva Valencia  (11 brgs),  


• San  Lorenzo  (6 brgs),  


• Buenavista   (4 brgs)  
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• Jordan    (7 brgs) 


Affected Families  8,580 families  


Affected individuals    42,109 persons  


Contaminated shoreline 234.84 km 


Contaminated mangroves  1,128 hectares 


 


  
Figure 2: Mangrove areas contaminated by oil spill 


 


Operations performed: 


• Containment Operations -  Containment of floating oil using oil spill boom to facilitate 
its recovery   


• Dispersal Operations - Dispersal of floating oil by means of oil spill dispersant 
application 


• Shoreline Clean-up Operations - Collection and disposal of oil debris and oily water 
mixture that have reached the shoreline by utilizing non-aggressive technique 


 


1.2 Guimaras Island Facts and Figures 
Land Area : 604.6 sq. km (2004) 
No. of  Municipalities: 5 (As of September, 2003) 
No. of  Barangays: 98 (As of September, 2003) 
Total Population: 141,450 (As of May 1, 2000) 
Population Growth Rate: 2.43% (1995-2000) 
Income Class: Fourth 
Consumer Price Index: 120.3 (2004) 
Inflation Rate: 6.4 (2004) 
No. of  Tertiary Schools: 2 (SY 2003-2004) 
No. of  Licensed Hospitals: 1 (2003) 
No. of  Elementary Schools: 
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     Public:   99 (SY 2003-2004) 
     Private:  4 (SY 2003-2004) 
No. of  Secondary Schools: 
     Public :  15 (SY 2003-2004) 
     Private:  3 (SY 2003-2004) 
No. of  Resorts: 25 (2003) 
No. of  Motor Vehicles Registered: 4,612 (2004)  
 


Guimaras is composed of five municipalities: Buenavista, Jordan, Nueva Valencia, San 
Lorenzo, and Sibunag with 96 barangays (54 are coastal). 


About 3,000 marginal fishermen with an average catch of 1-5kg per trip using sustainable 
fishing methods are living at the coast. 


 


1.3 Purpose of the Mission 
This joint expert mission was provided by the European Commission and the Czech Republic at 
the request of the Philippine Government. Two experts were sent to assist in the ongoing clean-
up in Guimaras following the oil spill in August. 


 


The main purpose of activities planned in a framework of the project “Expert Mission On 
Bioremediation in Guimaras Oil Spill in Philippines” was to: 


 


• Find the best way of identification, multiplication and practical application of appropriate 
indigenous bacterial strains in Guimaras. 


• Visit and evaluate possible contaminated localities  for biodegradation 


• Evaluate local technical and personal conditions for the bioremediation technique 
development 


• Carry out laboratory model tests in the Dekonta laboratory (Czech Republic) with 
samples of contaminated soil and water from Guimaras 


• Cooperate with local organizations on other possible issues relating to the bioremediation 
technology 


 


 







Expert Mission On Bioremediation in Guimaras Oil Spill – Final Report 5


2 MISSION TIME SCHEDULE 


 


Date Activity 


11 Sept 2006 European Commission MIC sent a Request for Assistance to Member 
States Competent Authorities 


14 Sept 2006 Dekonta submitted technical proposal for the expert mission 


15 Sept 2006 Technical proposal accepted by the Czech Ministry of the Interior 


10 Oct 2006 The agreement between EC and Petra Zackova signed 


11 Oct 2006 The agreement between Czech Ministry of Interior and Dekonta signed 


15 – 23 Oct 2006 Site investigation performed in Guimaras 


30 Oct 2006 Soil and marine water samples delivered to the Czech Republic 


1 Nov – 4 Dec 
2006 


Laboratory works performed 


5 – 15 Dec 2006 Data evaluation 
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3 SITE INVESTIGATION 


 


1. Initial meeting and welcome dinner, October 16, 2006 – the detailed information 
concerning actual situation on the Guimaras island was gained from the Department of 
Environment and Natural Resources (DENR). 


The presentation was focused on contribution of EMB (local bureau of DENR) to the site 
remediation. Reportedly thousands of inhabitants were evacuated as a result of many 
incompetent decisions and misinterpretations without a real reason. Some of the reasons 
(high concentrations of H2S in the air and high concentrations of petroleum hydrocarbons 
in domestic wells) were questioned later by DENR officials. A lot of successful work was 
done by DENR, EMB, Coastal Guard and Petron. 


 


 
Figure 3: Initial meeting in Iloilo 


 


 


2. Working meeting with local organizations, October 17, 2006 – we had a presentation 
concerning the overview on bioremediation process with consequent discussion on 
bioremediation technology (preparation of bacterial solution, practical design and 
monitoring of bioremediation process, necessary equipment for the process – laboratory 
and technical facilities). 


The following organizations were contacted: 


• UPV – University of the Philippines in the Visayas (laboratory) 


• EMB – Environmental Management Bureau (laboratory) 


• DENR – Department of Environment and Natural Resources 


• NRDC – DENR Natural Resources Development Corporation 


• SEAFDEC – South East Asian Fisheries Development (laboratory) 
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• BFAR – Bureau of Fisheries and Aquatic Resources 


• Office of the Governor, Province of Guimaras 


• (Delegation of the EC to the Philippines, Embassy of the Czech Republic in the 
Philippines) 


 


   
Figure 4: Working meeting in Iloilo 


 


 


3. Visit of the laboratories in Iloilo and surroundings, October 17, 2006 – three 
laboratories of the local organizations were visited:  


South East Asian Fisheries Development Council (SEAFDEC), 


University of the Philippines in the Visayas (UPV) and  


Environmental Management Bureau (EMB). 


 


The purpose of this visit was to find out laboratory potential for bioremediation process 
and get knowledge of isolated indigenous bacterial strain. 


The microbiological laboratory equipment seems to be sufficient for the process of the 
isolation and cultivation. Some minor investments in analytical devices would be 
necessary. However, there is no team in Iloilo and vicinity accredited to perform the 
“bioremediation” task. As we discussed the progress in indigenous bacteria isolation, it is 
now obvious, that it is at beginning, still without real result. But there is an interest from 
the DENR in Manila to establish such a team and to develop bioremediation technology 
in Iloilo (Mr. Edwin Marin, DENR Manila). 


During our visit of UPV we have found out, that a bioremediation project was submitted 
to DENR from UPV. They are waiting for a result. 


According to our new knowledge we focused on contaminated site investigation and 
evaluation.  
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Figure 5: University of the Philippines in the Visayas 


 


  
Figure 6: South East Asian Fisheries Development (laboratory) 


 


4. Guimaras sites investigation October 18 – 20, 2006 – the purpose of the investigation 
of affected sites was to evaluate the current situation and to take samples of contaminated 
material for laboratory model tests of bioremediation. 


We visited eleven affected sites. All affected sites were located in the southern part of the 
Guimaras Island. Many of the sites have been already cleaned up. Some of them were 
undergoing remediation. 


The following sites (barangays) were inspected: 


• Barangay San Roque 


• Binabaywan Island I. 


• Barangay Canhawan 


• Barangay Igdarapdap 


• Barangay Alegria, Sitio Barasan 
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• Barangay Tando 


• Barangay La Paz, Sitio Lusaram 


• Barangay La Paz, Sitio Sumirib 


• Barangay La Paz, Sitio Almansur 


• Barangay Lucmayan, Sitio Duncaan 


• Binabaywan Island II. 


 


5. Sampling 


The representative samples of sea water and sediments for laboratory test were taken on 
the site on October 18 – 19, 2006. There were taken two samples of contaminated sea 
water, on coast of Barangay Tando (W1) and on coast of Barangay Lucmayan (W2), and 
two samples of contaminated sediments on coast of Barangay La Paz - Sitio Lusaram 
(S1) and Barangay Lucmayan (S2). Afterwards all samples were sent by airmail to the 
Czech Republic. The samples were delivered to the Laboratory DEKONTA on October 
30, 2006. 


      
   Figure 7: Sampling at Barangay Tando beach   Figure 8: Sampling at Barangay La Paz  


                 
   Figure 9: Sampling of local conditions                    Figure 10: Sampling at Duncaan 
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4 LABORATORY MODEL TESTS 


4.1 Introduction 
The laboratory biodegradation test of contaminated sea water and sediments by petroleum 
hydrocarbons from oil-affected areas of the Guimaras was carried out in the Laboratory 
DEKONTA in the Czech Republic during November 2006. The representative samples of sea 
water and sediments for laboratory test were taken on the site on October 18 – 19, 2006. There 
were taken two samples of contaminated sea water, and two samples of contaminated sediments. 
The samples were delivered to the Laboratory DEKONTA on October 30, 2006. 


A model biodegradation test simulates real remediation process, which is monitored in two 
intensification steps. Based on the results of the biodegradation test a proposal of the 
biotechnological process in real conditions is made so as we accomplish maximal efficiency of 
contaminant degradation.  


 


4.2 Biodegradation Principle 
Biotechnological methods for remediation of water, soil or sediment contaminated with 
petroleum hydrocarbons (TPH) are based on the ability of certain bacterial strains to utilize TPH 
as a source of carbon and energy for their growth. Contaminants are decomposed by aerobic 
biochemical pathway to less toxic products, in ideal case to carbon dioxide and water. 


TPH are non-polar substances insoluble in water. The applied bacterial strains also produce 
surface-active substances (surfactants) that can erode the boundary layer between the 
hydrophobic crude-oil film and the polar aqueous medium. This enables even ordinary soil 
bacteria (autochthonous bacteria) to get into contact with surface of hydrocarbon molecules, and 
to involve them in the process of decomposition. 


A spontaneous biodegradation process on reclaimed sites is mostly very slow from the following 
reasons: absence of a specific micro-flora able to decompose present hydrocarbons, low 
solubility of present pollutants, inhomogeneous distribution of organic pollutants, deficiency of 
oxygen or specific nutrients. 


To accelerate decontamination process, it is convenient to create ideal conditions for bacteria 
growth - especially the following parameters are usually optimized: temperature, material 
humidity, concentration of oxygen and nutrients in the treated material.  


 


4.3 Arrangement of Model Biodegradation Test 
Model biodegradation test was carried out in order to simulate the real remediation process. 
Model test was monitored in two intensification steps. Intensification of biodegradation process 
consisted in periodical nutrient addition, which enhanced indigenous micro-flora (variant NP) 
and in periodical inoculation of appropriate bacterial preparation (BIOTECH) from DEKONTA 
collection of bacteria (variant APL). Based on the results of concentration of inorganic ions the 
necessary nutrients were added. The oxygen inlet was ensured with the sediment mixing or water 
aeration. All variants and their intensification are summarized in the table below. 
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Table 1: Intensification of material in different variants 


Variant Matrix Nutrient 
Addition  


 (NP fertilizer) 


Humidity and 
Aeration 


Inoculation of 
BIOTECH 


S1 – NP sediment x x  


S1 – APL sediment x x x 


S2 – NP sediment x x  


S2 – APL sediment x x x 


W1 – NP sea water x x  


W1 – APL sea water x x x 


W2 – NP sea water x x  


W2 – APL sea water x x x 


 


The samples of contaminated materials were properly mixed after their delivery to the 
laboratory. Then the representative samples of each matrix from each site were taken for 
entrance chemical and microbiological analyses. Then the samples were divided into two equal 
parts and put into glass bowls in case of sediments or into Erlenmeyer flasks in case of sea water, 
where the biodegradation process run for one month. The temperature was kept on 30 °C. All 
variants were periodically watered and mixed in order to maintain aerobic conditions necessary 
for metabolism of added and natural bacteria strains.  


 


                
Figure 11: Model biodegradation test of sediment S1 and S2 
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Figure 12: Model biodegradation test of sea water W1 and W2 


 


The scope of analyses carried out during the model tests is mentioned below: 


• Chemical analyses: 


- Content of petroleum hydrocarbons (TPH; mg.kg-1) 


- IR determination of molecular weight (dimensionless number) 


• Microbiological analyses: 


- Mesophilic bacteria (CFU.g-1) 


- Psychrophilic bacteria (CFU.g-1) 


• Complementary analyses: 


- Content of mineral nutrients (NO3
-, PO4


3-, NO2
-, NH4


+; mg.kg-1)  


- Determination of pH value (dimensionless number) 


- Determination of conductivity (mS.cm-1). 


 


Concentration of TPH and molecular weight was determined by infrared spectrometer. The 
concentration of mesophilic and psychrophilic bacteria was determined on a standard nutrient 
agar. The content of mineral nutrients (NO3


-, PO4
3-) and pH was carried out by electrochemical 


analysis. The concentration of mineral nutrients (NO2
-, NH4


+) was determined approximately 
with indicating papers.  


 


4.4 Results and Evaluation of Model Biodegradation Tests 
 


4.4.1 Results and Evaluation of Model Biodegradation Tests in Sediments 


The results of chemical analyses in sample S1 are mentioned and shown in table and figures 
below.  


 


 


 


Table 2: Concentration of TPH and molecular weight during biodegradation test in sediment S1 
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S1-NP S1-APL  


Date of analysis TPH (mg.kg-1) molecular weight TPH (mg.kg-1) molecular weight


01/11/06 - input 31200 157 31200 157 


06/11/06 34850 153 26550 150 


11/11/06 37000 152 24000 148 


14/11/06 19000 147 21000 145 


20/11/06 28000 145 26000 145 


24/11/06 24900 148 20000 144 


30/11/06 - output 20000 143 26500 142 


Efficiency of 


degradation (%) 35.9 8.9 15.1 9.6 


 


 


Model test of biodegradation; sample S1 - TPH content
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Figure 13: Model test of biodegradation – TPH content in sample S1 
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Model test of biodegradation; sample S1 - Molecular weight
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Figure 14: Model test of biodegradation – molecular weight in sample S1 


 


The entrance concentration of petroleum hydrocarbons in sample of sediment S1 was 31 200 
mg.kg-1. After one month intensification of indigenous bacteria the concentration of TPH 
decreased to 20 000 mg.kg-1 and the efficiency of pollutant degradation was almost 36 %. The 
decrease of TPH after application of biopreparation was less with the efficiency 15 %.  The 
lower decrease after application of allochthonous bacteria can be explained with longer 
adaptation period of added bacteria.  Concurrently the molecular weight of TPH was monitored. 
The gradual decrease of molecular weight and herewith connected shift to the shorter 
hydrocarbon chains is shown in the figure above for both variants.  


The results of chemical analyses in sample S2 are mentioned and shown in table and figures 
below.  


 


Table 3:  Concentration of TPH and molecular weight during biodegradation test in sediment S2 


S2-NP S2-APL  


Date of analysis TPH (mg.kg-1) molecular weight TPH (mg.kg-1) molecular weight


06/11/06 - input 149500 158 244000 158 


11/11/06 101500 154 96500 158 


14/11/06 83500 156 174000 156 


20/11/06 82500 154 130500 155 


24/11/06 114500 153 157500 153 


30/11/06 - output 118000 150 220000 150 


Efficiency of 


degradation (%) 21.1 5.1 9.8 5.1 
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The initial concentration of TPH in sediment S2 was very high, in case of variant S2-NP it was 
almost 150 000 mg.kg-1, for variant S2-APL it was almost 250 000 mg.kg-1. The disproportion in 
concentrations was caused by non-homogeneity of sediment. The efficiency of degradation after 
intensification of indigenous bacteria was also higher than degradation efficiency after 
application of specific bacteria. Generally the degradation of TPH was lower in sediment S2 than 
in sediment S1 thanks to the really high concentration of contaminant.  


 


Model test of biodegradation; sample S2 - TPH content
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Figure 15: Model test of biodegradation – TPH content in sample S2 


 


 


Model test of biodegradation; sample S2 - Molecular weight
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Figure 16: Model test of biodegradation – molecular weight in sample S2 


 


The results of microbiological and complementary analyses are shown in following tables and 
figures. 


 


 


Table 4: Concentration of nutrients, pH value and conductivity in sediment S1 
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Sample Date of 
analyses 


NO3
-  


(mg.kg-1) 
NO2


- 


(mg.kg-1) 
NH4


+  
(mg.kg-1) 


PO4
3- 


(mg.kg-1) pH conductivity 
(mS/m) 


01/11 176 1 0.69 0.0 8.37 589 


06/11 402 5 47.3 0.7 7.87 901 


10/11 414 7 9.48 0.5 7.99 650 


14/11 255 5 14.0 0.3 7.56 79.9 


20/11 238 3 9.39 0.0 7.35 96.9 


24/11 253 3 6.16 0.3 7.28 745 


S1-NP 


30/11 138 1 7.32 0.3 6.90 680 


01/11 176 1 0.69 0.0 8.37 589 


06/11 336 5 30.6 0.0 7.78 779 


10/11 301 5 5.66 0.0 7.86 574 


14/11 254 5 7.10 0.2 7.42 65.8 


20/11 250 1 14.2 0.0 7.83 93.6 


24/11 303 5 12.6 0.2 7.49 677 


S1-APL 


30/11 102 1 4.34 0.2 7.21 456 
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Figure 17: Concentration of mesophilic and psychrophilic bacteria in sample S1 
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Table 5: Concentration of nutrients, pH value and conductivity in sediment S2 


Sample Date of 
analyses 


NO3
-  


(mg.kg-1) 
NO2


- 


(mg.kg-1) 
NH4


+  
(mg.kg-1) 


PO4
3- 


(mg.kg-1) pH conductivity 
(mS/m) 


01/11 371 1 0.39 1.0 8.62 106 


06/11 352 5 42.1 1.0 7.85 195 


10/11 363 3 13.6 0.1 7.99 118 


14/11 443 3 13.2 0.2 7.39 179 


20/11 418 1 10.1 0.0 7.34 229 


24/11 534 3 28.1 0.3 7.57 178 


S2-NP 


30/11 416 1 14.0 0.0 7.08 244 


01/11 371 1 0.39 1.0 8.62 106 


06/11 387 5 61.8 0.0 8.03 177 


10/11 352 1 16.9 0.0 7.71 130 


14/11 525 0 22.2 0.2 7.84 213 


20/11 519 0 20.8 0.0 7.33 291 


24/11 526 3 11.7 0.1 7.56 174 


S2-APL 


30/11 302 1 9.60 0.0 7.22 188 
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Figure 18: Concentration of mesophilic and psychrophilic bacteria in sample S2 


 


The concentrations of ions and conductivity were monitored to give the information about 
sufficiency or lack of nutrients, which are necessary for biodegradation of contaminants. Based 
on the results the fertilizer NP was added in needed variant. The pH values were during model 
tests in optimal range for biodegradation, i.e. 6 - 8.5.  
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The concentrations of indigenous bacteria in both sediments were very high. The content of 
mesophilic and also psychrophilic bacteria in sediment S1 was on order of 106 CFU.g-1 and 107 
CFU.g-1 in sediment S2. 


 


4.4.2 Results and Evaluation of Model Biodegradation Tests in Sea Water 


The results of chemical analyses in both samples of sea water, W1 and W2 are mentioned and 
shown in table and figures below.  


 


Table 6: Concentration of TPH during biodegradation test in sea water W1 and W2 


TPH (mg.l-1)  


Date of analysis W1-NP W1-APL W2-NP W2-APL 


06/11/06 - input 9.39 29.59 20.66 43.49 


11/11/06 8.08 5.04 7.65 7.39 


14/11/06 2.66 1.86 3.54 3.40 


20/11/06 4.21 4.43 5.16 4.85 


24/11/06 2.93 1.45 15.43 6.23 


30/11/06 - output 3.01 2.54 7.25 4.78 


Efficiency of 


degradation (%) 67.9 91.4 64.9 89.0 
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Figure 19: Model test of biodegradation – TPH content in sample W1 


The initial concentration of petroleum hydrocarbons in sea water was also quite different. This 
difference was done with the limited solubility of non-polar petroleum hydrocarbons and colloid 
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formation. Anyway the high biodegradation of present contaminant was found. The degradation 
efficiency of indigenous bacteria after one month was more than 60 % in both samples. The 
degradation efficiency of added biopreparation was higher in the case of water cleaning-up, i.e. 
about 90 % in both samples. 
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Figure 20: Model test of biodegradation – TPH content in sample W2 


 


The results of microbiological and complementary analyses of sea water samples W1 and W2 
are shown in tables and figures below. 
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Figure 21: Concentration of mesophilic and psychrophilic bacteria in sample W1 
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Concentration of mesophilic and psychrophilic bacteria; 
sample W2-NP
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Figure 22: Concentration of mesophilic and psychrophilic bacteria in sample W2 


 


Table 7: Concentration of nutrients, pH value and conductivity in sea water W1 


Sample Date of 
analyses 


NO3
-  


(mg.l-1) 
NO2


- 


(mg.l-1) 
NH4


+  
(mg.l-1) 


PO4
3- 


(mg.l-1) pH conductivity 
(mS/m) 


01/11 122 1 2.66 0.0 8.15 469 


06/11 1225 3 130 1.5 7.59 511 


10/11 2824 10 135 5.0 7.67 506 


14/11 2228 5 131 6.0 7.39 504 


20/11 2035 3 127 5.0 5.85 511 


24/11 1315 3 112 3.0 5.78 519 


W1-NP 


30/11 1161 20 115 5.0 5.72 530 


01/11 122 1 2.66 0.0 8.15 469 


06/11 1217 3 152 2.5 7.73 506 


10/11 2658 10 157 3.0 7.98 500 


14/11 2346 5 157 6.0 7.98 509 


20/11 2112 3 156 5.0 6.99 522 


24/11 1353 3 134 5.0 6.29 526 


W1-APL 


30/11 1113 20 137 5.0 5.86 545 


 


 


 


 


Table 8: Concentration of nutrients, pH value and conductivity in sea water W2 
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Sample Date of 
analyses 


NO3
-  


(mg.l-1) 
NO2


- 


(mg.l-1) 
NH4


+  
(mg.l-1) 


PO4
3- 


(mg.l-1) pH conductivity 
(mS/m) 


01/11 958 1 2.74 0.0 8.39 512 


06/11 1351 20 156 3.0 7.62 550 


10/11 2858 20 168 10 7.87 549 


14/11 2064 10 162 10 7.83 550 


20/11 1864 8 154 3.0 6.86 558 


24/11 1317 5 125 3.0 7.02 568 


W2-NP 


30/11 1075 20 119 5.0 6.99 572 


01/11 958 1 2.74 0.0 8.39 512 


06/11 1193 20 144 3.0 7.89 544 


10/11 2421 20 140 10 8.18 578 


14/11 1988 10 140 10 8.10 552 


20/11 1625 8 141 3.0 7.90 551 


24/11 1278 5 124 2.5 7.58 575 


W2-APL 


30/11 961 20 118 5.0 7.05 577 


 


The concentrations of ions and conductivity were also monitored to give the information about 
sufficiency or lack of nutrients, which are necessary for biodegradation of contaminants. Based 
on the results the fertilizer NP was added in needed variant. The pH values ranges during model 
tests from 5.7 to 8.4, which is still satisfactory environment for biodegradation process. 


The concentrations of indigenous bacteria in both water samples were on order 105 CFU.ml-1.  
After the initial intensification (addition of nutrients, aeration, addition of allochthonous 
bacteria) the concentration of mesophilic and psychrophilic bacteria was more then 108 CFU.ml-


1. Then the concentration of bacteria had the decreasing curve. 


 


 


5 THE ISOLATION OF INDIGENOUS BACTERIA 
 


The isolation of indigenous bacterial strains with oil-biodegradation potential from samples of 
sea water and sediment from Guimaras was carried out in the Laboratory of DEKONTA. We 
have isolated six bacterial strains marked F1–F6. The strains F1-F3 were isolated from sea water, 
the other strains F4-F6 from sediments. The bacterial strains were isolated on nutrient agar with 
the oil addition (at 30 °C for 48 h under aerobic condition). The isolation was done in three steps 
to ensure the purity of each strain.  


After the isolation the test of oil-biodegradability was done as follows: 


All bacterial strains were separately cultivated on solid agar medium with the oil as the only 
source of carbon at 30 °C for 96 h. After four days the Petri dishes with grown colonies were 
evaluated. The strain F1 showed the highest growth activity. The strains F3, F5 and F6 showed 
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quite good growth activity and the growth activity of bacterial strains F2 and F4 was very low. 
Based on these results we have chosen four bacterial strains, F1, F3, F5 and F6, for other 
laboratory tests, which should confirm the biodegradability of these strains. If the oil-
biodegradation ability is proven we will identified these four strains. The identification of 
bacterial strains is necessary for the safe application to the environment. The identification and 
tests of non-toxicity of the bacterial cultures must be accomplished before their usage in the 
environment. 


 


 


6 CONCLUSIONS  


6.1 Site Investigation 
Laboratory equipment for biodegradation process (microbiological facilities, analytical devices 
for determination of chemical analyses) was considered to be mostly sufficient. The isolation 
process of indigenous oil-degrading bacterial strain is at the beginning phase. The laboratory of 
SEAFDEC is responsible for isolation of bacterial strain (namely Ms. Gilda Lio-Po). They are 
isolating the bacteria strain from the contaminated water. They had no applicable bacterial strain 
at this moment. 


Reportedly many companies offered their bacterial preparation, or enzymes to treat the 
contaminated shore. Local authorities however have denied attempts to introduce any 
allochthonous organisms. This is considered to be potentially harmful for the local ecosystem. 
Therefore our assistance was appreciated as it is scoped on the indigenous bacterial strains. 


Many of the visited sites have been already cleaned up. However some areas are still affected 
(mangroves and salt marshes) mainly by asphalt and tar fractions. Some places of the Duncaan 
site are considered to be still heavily contaminated by crude oil. According to preliminary 
evaluation, some parts of sedimentary coast and contaminated waste could be treated by means 
of bioremediation. Pilot tests should be performed to prove this possibility. 


The contaminated waste is shipped to Mindanao Island to Holcim facility for treatment. One of 
the barges has already sunk with the collected contaminated debris. 


 


6.2 Biodegradation Model Test 
After one month intensification of indigenous bacteria the concentration of TPH in sediment S1 
decreased from 31 200 to 20 000 mg.kg-1 and the efficiency of pollutant degradation was almost 
36 %. The decrease of TPH in sediment S1 after application of biopreparation was less with the 
efficiency 15 %. The efficiency of TPH degradation in sediment S2 after intensification of 
indigenous bacteria was also higher than degradation efficiency after application of specific 
bacteria. Generally the degradation of TPH was lower in sediment S2 than in sediment S1 thanks 
to the really high concentration of contaminant (more than 150 000 mg.kg-1).  


The high biodegradation of present contaminant was found in both sea water samples. The 
degradation efficiency of indigenous bacteria after one month was more than 60 % in both 
samples. The degradation efficiency of added biopreparation was higher in the case of water 
cleaning-up, i.e. about 90 % in both samples of sea water. 


The biodegradation model test has confirmed biodegradation technology as appropriate method 
for TPH removing for sediments and also sea waters. 
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The autochthonous micro-flora in sediments and sea waters has the biodegradation potential and 
can be used for degradation of petroleum hydrocarbons.  


The intensification process (nutrient addition, humidity, aeration) has strong excitant effect on 
indigenous bacteria. 


 


 


7 RECOMMENDATIONS 


• To establish a joint working team (Dekonta and local partner) on bioremediation 
technology in the Philippines using isolated strains of indigenous bacteria; 


• To design and build a movable bioremediation technology (containerized 
microbiological laboratory and bioreactors); 


• To perform site pilot tests in Guimaras; 


• To implement bioremediation technology into the contingency plan of the Republic of 
the Philippines. 
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Final Report – C. Rasmussen, O. Gerke, M. Greco, P. Richard, J. A. C. Sousa  3







UKRAINE - Black Sea Oil Spill in Kerch Strait 
 
 


1 INTRODUCTION 


1.1 Context 
 
Following the disaster which took place in the Kerch Strait on Sunday 11 November, the 
Monitoring and Information Centre (the MIC) of the Civil Protection Mechanism of the 
European Commission monitored the situation closely and took contacts with other 
organisations concerned, such as the European Maritime Safety Agency (EMSA), the Black 
Sea Commission and the Joint UNEP/OCHA Environment Unit. On Wednesday 14 
November 2007, letters were sent to both the Ukrainian and Russian authorities to offer 
assistance. On Friday 16 November 2007, the Ukrainian authorities expressed the wish to 
accept such assistance. 
 
The MIC immediately sent a request to the 24 hour contact points of the 30 countries 
participating in the Mechanism to request experts.  A team of five experts was appointed on 
the same day and deployed the following day to Ukraine. The MIC invited a member of the 
Joint UNEP/OCHA Environment Unit to join the mission in order to provide the 
international context and further develop working relations between the MIC and the Joint 
Unit. The team was in Ukraine from Sunday 18 November until Saturday 24 November 
2007. The team held meetings with ministries at national and local level (see Annex I) and 
carried out site visits. 


1.2 Scope and terms of reference 
 
The Ukrainian authorities requested EU assistance “in preparing the environmental 
assessment as to the magnitude of the catastrophe as well as allocation of technical and 
financial resources to remediate its impact”. They also expressed the hope that “the EU 
would be able to use all available instruments to provide the necessary technical and 
financial help designated to overcome this ecological catastrophe”. 
 
The objectives of the mission of the EU team were to: assist the Ukrainian authorities in 
assessing the environmental impact of the disaster; to observe the development of the 
pollution and to advise on immediate remediation needs. 
 
The arrival of the team in Kerch was delayed due to poor weather conditions in the Kerch 
region in the first two days of the mission and circumstances beyond the control of the 
Ukrainian authorities, namely the mine explosion in the eastern Donetsk region on 
18 November 2007 which meant that some resources planned for the oil spill mission had 
to be redirected to the mining disaster. In the three days that the team was able to spend in 
the Kerch region it was able to visit four sites in Ukraine, including Tuzla Island. The scope 
of the mission was to assist only the Ukrainian authorities, not the Russian authorities. The 
Russian Federation did not request assistance and the team therefore did not visit any sites 
on the Russian side of the Kerch Strait. 


Final Report – C. Rasmussen, O. Gerke, M. Greco, P. Richard, J. A. C. Sousa  4







UKRAINE - Black Sea Oil Spill in Kerch Strait 
 
 


 


Final Report – C. Rasmussen, O. Gerke, M. Greco, P. Richard, J. A. C. Sousa  5







UKRAINE - Black Sea Oil Spill in Kerch Strait 
 
 


2 FINDINGS AND OBSERVATIONS 


2.1 DESCRIPTION OF THE EVENT 
 
On 11 November 2007, a strong storm in the Kerch Strait which connects the Sea of Azov 
with the Black Sea with winds of up to 35 m/s and waves of up to 5 metres resulted in 13 
vessels being sunk, stranded or damaged. Four crewmen were confirmed dead and 19 men 
are still missing, presumed dead. The four vessels that sank were: motor tanker “Volgoneft-
139” (Russian Flag); motor vessel "Volnogorsk" (Russian Flag); motor vessel 
"Nahichevan" (Russian Flag) and motor vessel “Kovel" (Russian Flag). 
 


Volgoneft for w ard  pa rt sank


Volgoneft after wa rd  par t s ank


Volnogor sk sank


Nak ic he van s ank


K ov el s ank


Em ergency 
center 


Effec ted coastline 
in  Tam an peninsula 


T uz la island 


Chushka bay


 
 
Figure 1 – Location of the sunk vessels [Source: website of Black Sea Commission] 
 
Immediately after the accident, the weather conditions at sea (18-20 m/s wind, 2.5 m 
waves) made operations in the field difficult. 
 
Based on information gathered during meetings with the authorities (see Annex I) and from 
the situation report of 18 November 2007 of the Ukrainian Ministry of Emergencies, the 
situation can be summarised as follows: 
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The motor tanker “Volgoneft-139” with 3463 tonnes of residual oil (heavy fuel oil type M-
100 which corresponds to IFO 280-600)1 sank on the muddy anchorage place nº 451, while 
the other vessels (each one of them carrying about 2000 tonnes of sulphur) did not sink, but 
drifted towards the coast of Ukraine (south of Tuzla Island). The motor tanker “Volgoneft-
139” broke into two parts, leaving the front part anchored at 45º 13’01”N; 36º 31’ 06” E. 
The back part drifted to the position 45º 15’ 06” N; 36º 30’ 07” E causing an oil spill of 
about 1300 tonnes coming from its tanks. The oil that remained in the back part (1000 
tonnes) was pumped out before it was towed to Kavkaz Harbour, which is located at the 
NW of the Strait on the Russian side. The grounded front part still contains about 1000 
tonnes of oil with a small residual leakage. The spilled oil mainly drifted to the shoreline of 
Tuzla Island due to a sudden change in the wind direction. 
 
The motor vessel "Volnogorsk" sank at 45º 11’ 05” N; 36º 31’ 07” E. It is now at a depth of 
10.6m with 2436 tonnes of sulphur on board. There is no observed leakage of bunker oil 
i.e. marine diesel fuel. 
 
The motor vessel "Nahichevan" sank at 45 º 12’ 00” N; 36º 33’ 05” E. It is now at depth of 
9.5m with 2365 tonnes of sulphur on board. 
 
The motor vessel “Kovel” sank almost in the middle of the channel and has drifted to near 
the Ukrainian shoreline at 45º 09’ 02” N; 36º 26’ 06” E. It is now at a depth of 9.3m with 
about 2100 tonnes of sulphur on board. Divers surveying the vessel observed a slight 
marine diesel fuel leak due to the destruction of the engine compartment. 
 
According to the data provided by the Ukrainian Ministry of Transport, as of 20 November 
2007, the total amount of the immediate spillage was 1300 tonnes of heavy fuel oil, 2.3 
tonnes of oil lubricants, 25 tonnes of marine diesel fuel oil and 5.5 tonnes of heating oil. 
 
The dry cargo motor vessels “Volnorgorsk”, “Nahichevan” and motor vessel “Kovel” that 
sank do not present any immediate large-scale environmental danger in terms of the 
sulphur. The water toxicity is not an immediate problem as the potential spill will not lead 
to the presence of colloidal sulphur in suspension. 
 
Due to the adverse weather conditions, the main activities performed in the first few days 
were search and rescue and manual shoreline cleaning operations.  
 
According to the data provided by the Ukrainian Ministry of Transport, by 21 November 
2007, more than 500 personnel from the Ministry of Emergencies and volunteers were 
involved in shoreline clean-up operations on Tuzla Island; 17 technical units were engaged 


                                                 
1 An oil of this type has a mix of between 5 - 30% of some lighter fraction to make it suitable for the purpose. 
This light fraction will evaporate quite quickly even at temperatures below 10 C. The viscosity will go up to 
106 centistoke in 2 - 3 days. The oil will also emulsify rather quickly and after 2-3 days it would have taken 
up 30 - 70 % of water. 
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on beaches and 15 ships were performing oil spill contingency operations in the Kerch 
Strait. 
 
By 21 November 2007, the total amount of the mixture of oil, sand, limestone and marine 
vegetation collected was approximately 1700 tonnes on the mainland and 4000 tonnes on 
Tuzla Island. 
 
According to the State Ecological Inspectorate several analyses had been performed after 
the accident. In the first days the observed oil concentration was up to 70 times more than 
the normal concentration, while recent results (19 November) show values close to five 
times more than the normal concentration. 
 
According to the data provided by the Ukrainian Ministry of Environmental Protection, as 
of 20 November 2007, 150 dead birds had been collected. Activities to clean oiled birds are 
ongoing.  
 
Environmental monitoring is still in progress involving several Ukrainian national institutes 
and research centres. 


2.2 SITE ASSESSMENTS 
 
The Kerch Strait is 41 km long and 4.5-15 km wide and is formed by an eastern extension 
of Crimea and the peninsula of Taman, a kind of continuation of the Caucasus. This in 
ancient times seems to have formed a group of islands intersected by arms of the Kuban 
River (Hypanis) and various sounds now silted up. 
 
Increasing activities of ship transportation, with up to 40 vessels per day, means that there 
is a high risk of vessel accidents in the Kerch Sea Basin which is compounded by the type 
of cargo being transported. Fisheries are an important economic sector in the region as it is 
the migration route for fish between the Azov and Black Seas. 
 
Due to the weather conditions, two areas of the Ukrainian coastline were most affected by 
the oil pollution: 
 
• The eastern Crimean coast near Kerch, from Heroivske up to the northern Cape 


Karantynny. The shoreline is mainly composed of sedimentary limestone rocks with 
sporadic narrow sand beach where the spilled oil was trapped in different layers;  


 
• The south-western coast of Tuzla Island. This island is located to the south east of the 


town of Kerch and is a long sandy band which is 6 km long and 500 m wide. It has a 
north-west/south-east orientation, perpendicular to the drift of the slicks of 
hydrocarbons at the time of arrival, acting as a natural boom. It is a low-lying island 
whose height does not exceed 1.5 metres. The island consists of sand sediments covered 
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with some vegetation in the central part. The sediment mainly consists of coarse-
grained sand with intrusions of small pebbles and shells. 


 
Figure 2 – Surveyed areas 
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The team visited four sites: 


2.2.1 Site 1 – Kerch coast - Cape Karantynny (21 November 2007) 
 
This part of the coast is made up of cliff of friable limestone rock varying from 4 to 10 
metres in height. At the foot of these cliffs, the shoreline consists of a series of small sandy 
coves from 3 to 4 m wide with some friable and porous stone. The sediment consists of 
sand and dead shell. 
 
The traces of visible pollution are very limited with some slightly contaminated algae and 
rocks. From the physical survey carried out by the experts, the pollutant appears to be 
heavy fuel oil in the range of IFO 280 and IFO 600. It is a heavy fuel oil of average 
viscosity but uncharacteristically it remains soft and is easy to clean off tools and hands 
(low adhesion). 
 
The cove is located at the exit of the city and has already been 90% cleaned. 


  
 
Figure 3 - Panoramic view of the Cape Karantynny coast 
 


a) b)  
 
Figure 4 – a) oil sheen in water; b) sea plants polluted by oil 
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2.2.2 Site 2 – Kerch coast – Cape Ak-Burun (21 November 2007) 
 
The cove is in the process of being cleaned and it is very easy to observe the successive 
layers of pollutant on a 40cm thickness of sand. It is possible to distinguish three layers 
composed of waste from algae and shells mixed with approximately 30% hydrocarbon in 
volume. These three layers seem to correspond to three successive storms. They are from 2 
to 3cm thick. The quantity of pollutant to the linear metre varies from 1 to 10 litres. 
 
The recovery operations are being done manually using shovels. Approximately 30 
operators were present on a stretch of 100 metres. 
 
The collection of oil-polluted sand using shovels results in a high ratio of sand to oil. The 
bags of waste weighing 20-40kg were being carried manually to the top of the cliff. 
 
At the site, a small submerged patch of oil of about 3 m long, 1 m wide and 10 cm deep 
was observed. It is assumed that the oil had been mixed with sediment and therefore 
submerged. 


a) b) 


Figure 5 – a) oil/soil mixture collecting activities; b) oil polluted rocks 


a) b) 
 
Figure 6 – a) traces of different oil pollution; b) oil sheen in the water 
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2.2.3 Site 3 – Kerch coast – Heroivske (21 November 2007) 
 
The site consists of a coarse band of sandy beach which is east-facing. This beach was 
immediately cleaned after the arrival of pollution, avoiding the presence of buried layers of 
oil. No pollution was observed. 
 


2.2.4 Site 4 – Tuzla Island (22 November 2007) 
 
According to the data provided by the Ukrainian Ministry of Emergencies, during the 
period from 13 November to 22 November 2007 at least 500 people per day and 159 
technical units such as tractors and excavators were engaged in beach clean-up operations 
on Tuzla Island. A total amount of 4000 tonnes of sand and oil mixture was collected and is 
being transferred to a barge for further transfer to asphalt cement factories located on the 
Crimean peninsula. A high ratio of sand to oil was observed. 
 
On the basis of a rapid assessment of the south-western coast of the island, the team was 
able to formulate the following observations: 
 
The layer of pollution was 5cm thick and covered in places with a mixture of sand, marine 
vegetation and shells (Figure 7 a) and b)). The polluted band is 25 m wide along the entire 
south-western coast of the island.  
 
Several tens of tonnes of waste are stored in 50 litre bags waiting to be taken away by a 
barge with a capacity of 600 tonnes (Figure 10). This barge is moored with a floating crane 
for the trans-shipment of waste. 
 
The coast on the other side of the island was not contaminated. Part of the vegetation 
behind the beach is soiled by waste of contaminated algae carried by the wind. Even though 
the clean-up operations produced excellent results in term of quantity and speed, there are 
still significant amounts of pollutant present, especially in the sub-surface. Some oiled 
seabirds are still being recovered on the island (Figure 9). 
 


a) b) 
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Figure 7 – a) and b) stratification of pollutant 
 


a) b) 
 
Figure 8 – a) oil/sea-plant mixture; b) collecting activities 
 


  
 
Figure 9 – a) temporary collected mixture storage; b) oiled bird 
 


  
 
Figure 10 – a) and b) temporary storage barge 
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2.3 OIL ON SEABED 
 
There are three factors in this case which would increase the probability of the fuel oil 
sinking to the sea bed and thereby posing a risk of further pollution of the shoreline in the 
future and increasing the concentration of hydrocarbons in the sea. These are:  
 
• the lower than average salinity of the sea water in the Sea of Azov, Kerch Strait, and 


Black Sea due to the high inflow of fresh water; 
 
• the water temperature which is around 10° C at this time of year; 
 
• the storms which influence the circulation of water and sediment, creating a high 


probability of fuel oil mixing with sediments, such as sand and clay. Such phenomena 
can increase the density of the mixture which can lead to the precipitation of the 
pollutant. This risk is higher closer to the shoreline.  


 
However, the absence of tides and the severe storms meant that the fuel oil had only a short 
distance to travel before reaching the shoreline. As a result, the team considers that it is 
unlikely that a substantial amount of heavy oil sank to the seabed. Nevertheless, the 
situation should be monitored over the next few months, especially when the water 
temperatures rise during the spring/summer season. If there are oil products left on the 
seabed as a result of the factors mentioned above, they will tend to appear when the water 
temperatures increase above 10oC. Additional local clean-up operations may therefore be 
necessary along the shorelines during the period from late spring to early summer.  
 


2.4 SUNKEN SULPHUR CARGO 
 
According to the data provided by the Ukrainian Ministry of Environmental Protection, the 
sulphur is in a granular form and confined inside the three mentioned sunken ships. As 
reported in literature (see Annex IV), sulphur in granular form has a low speed of reaction 
with water and therefore does not pose an immediate acute risk to the environment. 
 
However, there is little practical experience with this type of accident and it is 
recommended that the cargo be removed in the medium term. If sulphur reacts with 
seawater at a higher rate, the release of sulphur could be a concern for the marine fauna, 
flora and humans. 
 
In addition, as there is no information available about pH levels in the vicinity of the 
sunken ships, it was not possible to assess the situation during this mission. Further 
measurements of pH and sulphur concentrations in biota should be carried out. 
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3 CONCLUSIONS 
 
• The oil spill clean-up activities were well under way and much progress had been made.  
 
• There was no need for assistance with the immediate emergency response or for 


equipment. 
 
• According to the Ukrainian authorities there was no more free-floating oil on Ukrainian 


waters and all sources of pollution had been contained. No aerial surveillance images 
were available but the team observed no free-floating oil during the crossing from the 
mainland to Tuzla Island. 


 
• Sulphur does not pose an immediate environmental threat but, as little is known about 


the possible future impacts, it is recommended that the sunken ships with sulphur on 
board are salvaged so that the sulphur can be appropriately processed. 


 
• This was a relatively small-scale disaster and the short-term impacts were limited to 


coastal pollution and approximately 150 dead birds on the Ukrainian side. The medium 
and long-term environmental impact could not be assessed during this mission. 
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4 RECOMMENDATIONS 


4.1 Minor improvements could be made to increase the efficiency of clean-up 
operations. 


• It would be possible to improve selectivity by using forks of the type used following the 
Prestige and Erika accidents and to use shovels only to remove the unpolluted layers of 
sand; 


• Preliminary rinsing with water of the polluted sand using fire hoses would allow access 
to the polluted amalgam and also increase selectivity thus decreasing the percentage of 
sand in the waste; 


• On the first two sites visited it is not possible to mechanise the operations for obvious 
reasons of accessibility; 


• Collection by mechanical sifting could have been an appropriate option on the wide 
beach of Tuzla Island as well as on some locations on the Crimean east coast where 
there is road access. However, manual operations gave very good results. 


• A quick way to optimise the beach cleaning operation in order to avoid extra weight 
due to the large amount of sediments that could be attached to the oil is to wash the 
mixture using the seawater on the shoreline on site (preferably with a boom to protect 
the washing area) (Figure 11 a) and b). 


 


  
Figure 11 – a) oil/sea-plant/sand mixture; b) oil/sea-plant/sand mixture after washing 
 
The following suggestions are specific to Tuzla Island: 
 
• In the final stages of the clean-up operations, manual or mechanised sieving should be 


carried out.  
• A structured inspection of the presence of buried layers of pollution would make it 


possible to identify contaminated and clean areas and the production of a pollution 
situation map. Small and large specialised machines for sieving and riddling are 
available. These machines make it possible to treat a band of 1-2 m wide and up to 
20cm deep. This special equipment accelerates and facilitates the work by limiting the 
sand extraction. 
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• In-situ rinsing operations also give good results. These various techniques would make 
it possible to limit considerably the quantity of sand exported towards the mainland. 


• To remove the residual traces of pollution in the sand, the usual operation is to wash the 
upper layer of the beach using the mechanical energy of the surf zone. This operation 
allows the separation of the oil from the sand and the natural relocation of the 
sediments. These operations can be carried out when the weather gets warmer in order 
to prepare the beach for the tourist season. 


• In terms of cleaning oiled bird, the authorities could explore the use of special cleaning 
techniques and specialised equipment that are used in other countries, in particular in 
France. 


 
Protective clothing 
 
The operators on the contaminated area do not appear to be wearing appropriate clothing 
for the handling of hydrocarbons (see Annex V) for a detailed description of suggested 
PPE). While not a major problem if this last for only a few days, it could become a problem 
for human health if workers are handling hydrocarbons over a period of several weeks. 
 
Possible oil on seabed 
 
To establish whether there is any oil on the sea bed which poses a risk of resurfacing at a 
later stage, it is recommended that the seabed is screened for any sunken oil. This could 
easily be done with dredging techniques, for example using a chain. At regular intervals, 
the chain should be checked for oil and the location mapped. Further manual clean up 
operations can than take place using divers. 
 


4.2 An environmental assessment should be made of the long-term environmental 
impacts of the oil spill on the Sea of Azov. 


 
The impacts of the current oil spill in the medium and long term should be assessed. Plans 
are already underway by the Ukrainian authorities and, where possible, the international 
community should support these activities. Efforts should be deployed to undertake such an 
assessment taking an ecosystem based approach in order not to limit the findings and 
conclusions to country borders. 
 


4.3 A lessons learned exercise from this accident should be undertaken and national 
and regional oil spill contingency plans updated accordingly. 


 
A lead agency should be appointed to undertake a lessons learned or evaluation exercise, 
while all other relevant actors (ministries, departments, local and national authorities, 
agencies and institutions) should fully participate. Strengths and weaknesses in the 
response to this disaster should be identified and, where gaps exist, procedures should be 
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developed to prevent them from happening again during the response to any future 
disasters. Streamlining of local, national and regional response plans should be one of the 
objectives of the lessons learned exercise. 
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ANNEXES 
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II. Generic environmental impacts of marine oil spills on birds 
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IV. Sulphur and its generic environmental impacts 
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I. List of meetings held 
 
Date 
 


Authority with attended 


19/11/07 
am 
Kiev 
 


Secretariat of the 
President of 
Ukraine 
 


Mr Oleksandr Chalyi, 
Deputy Head of 
the Presidential Secretariat, 
Mr Ihor Dir, Director of 
the Main Foreign Policy 
Office of the Presidential 
Secretariat 


Mr Ian Boag (Head of EC 
Delegation), Mr F Bensarsa 
(DG RELEX), Ms E Dobson 
(DG ENV) 
 


19/11/07 
am 
Kiev 
 


Ministry of 
Foreign Affairs 


K. Yeliseyev, Deputy 
Minister for Foreign 
Affairs of Ukraine 
 


Mr Ian Boag (Head of EC 
Delegation), Mr F Bensarsa 
(EC, DG RELEX), Ms E 
Dobson (EC, DG ENV) 
 


19/11/07 
pm 
Kiev 


EC Delegation Head of EC Delegation Expert team, Ms E Dobson, Mr 
R Nijenhuis, Mr R Duflot, Ms 
H Zatlkajova 
 


19/11/07 
pm 
Kiev 
 


Ministry of 
Environmental 
Protection 


Mr D Vorona (Deputy 
Minister) and delegation 


Mr F Bensarsa, expert team, 
Ms E Dobson, Mr R Nijenhuis 


20/11/07 
am 
Kiev 
 


Ministry of 
Transport and 
Communications 


Mr G Rak (Director) and 
Capt. S Mykola (Deputy 
Director) 


Expert team, Ms E Dobson, 
Ms H Zatlkajova 


21/11/07 
am 
Kerch 
 
 


City of Kerch Deputy Mayor of Kerch,  
Deputy Minister of 
Transport and 
Communications, the 
Coordinator of the 
emergency operation and 
Mr V Cherevko (First 
Deputy Head of the State 
Ecological Inspectorate)  
 


Expert team, Ms E Dobson, Mr 
R Nijenhuis, Ms H Zatlkajova 


22/11/07 
pm 


Ministry of 
Environmental 
Protection 
 


Mr S Kurulenko (First 
Deputy Minister and 
President of the Black Sea 
Commission) 


Ms E Dobson, Mr R Nijenhuis, 
Mr P Richard 


22/11/07 
pm and 


Operations Centre, 
Kerch 


Deputy Minister of the 
Ministry of Emergencies,  


Expert team, Ms E Dobson, Mr 
R Nijenhuis, Ms H Zatlkajova 
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23/11/07 Operations centre response 
team, duty officers 
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II Generic environmental impacts of marine oil spills on birds 
  
The first, and often most important, effect on birds is external contamination of the feathers 
from contact with oil (Figure 12). This can cause a disruption of the delicate feather 
structure which traps warm air next to the body and keeps cold air and water away from the 
skin. Oil contact temporarily disrupts this intricate structure of barbs and barbules, thus 
interfering with the bird’s ability to thermo-regulate.  
 
Most animals in these circumstances quickly become hypothermic (or hyperthermic) and 
will seek shelter to stay alive. Those reaching shore are often unable to find food, because 
of the individual’s inability to return to the sea to feed. They become dehydrated and 
hypoglycaemic and are prone to predation. 
 
The internal effects of oil come mainly from ingestion through preening, feeding on oiled 
prey or vegetation, or drinking contaminated water. Such effects can be from the physical 
presence of oil in the gastro-intestinal tract, as well as the absorption of poisonous 
components of the petroleum product such as polycyclic aromatic hydrocarbons (PAHs). 
 
Dehydration may result from decreased food consumption, increased metabolic demand 
due to hypothermia or hyperthermia, fluid loss through diarrhoea and decreased absorption 
due to irritation in the gastro-intestinal tract. 
 


 
 
Figure 12 – Effects of oil on the birds (IPIECA – 2004)  
 
Gastro-intestinal impacts may include general irritation, ulceration and destruction of the 
microstructure of the actual tract. Ingestion of oil may also have toxic effects on the liver 
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and other organs through detoxification and excretion of PAH metabolites, as well as 
leading to anaemia and suppressed immune system function by destruction and/or 
decreased production of avian blood cells. It should be noted that dehydration, starvation 
and stress may all contribute to anaemia and immuno-depression, and that the relationships 
between lesions on major organs in birds and hydrocarbons are not entirely clear. 
 
Inhalation of volatile fumes can damage lungs and cause inhalant pneumonias, as well as 
neurological impairment such as ataxia. Long-term effects may include decreased 
reproduction through altered breeding behaviour, as well as adverse effects on eggs and 
embryos and impaired growth/malformations of hatchlings. 
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III. Generic environmental impacts of marine oil spills on mammals 
 
Many of the effects on mammals are similar to those on birds. While many marine 
mammals depend on layer of blubber to insulate them and maintain body temperature in a 
cold environment, some species, such as otters and fur-seals, depend upon their fur in a 
similar fashion to birds’ dependence on their feathers. Oil can coat the fur on these animals 
and collapse the layer of air trapped within, quickly leading to hypothermia or hyperthermia 
as well as affecting their ability to swim. It also causes irritation to the eyes and skin, and 
ingestion or inhalation may damage the liver and kidneys as well as lead to pneumonia. 
Adult seals do have the ability to metabolize and excrete some oil through the liver and 
kidneys but this is less developed in the young and is not effective in cases of high 
exposure. 
 
Effects on mammals can include abnormal reproductive behaviour, increased embryonic 
death, lowered survival rates of young and increased rates of abandonment. 
  


Final Report – C. Rasmussen, O. Gerke, M. Greco, P. Richard, J. A. C. Sousa  24







UKRAINE - Black Sea Oil Spill in Kerch Strait 
 
 


IV. Sulphur and its generic environmental impacts 
 
When it comes to Hazardous and Noxious Substances (HNS) and in particular sulphur 
some prerogatives should be borne in mind:  
− Marine pollution caused by HNS differs from oil pollution in having a range of 
potential fate and behaviour once released into the marine environment.  
− Responder and public safety risks and impacts associated with HNS can be 
potentially more severe than with oil. The selection of the appropriate response option(s) to 
an HNS incident requires detailed knowledge of the involved substance’s physical and 
chemical properties. Compared to oil, different specialised knowledge and operational 
expertise are required for an effective response to HNS marine pollution.  
− Sulphur can be transported in the form of a solid (in powder) or liquid (ambient 
pressure and temperature of at least 136°C). It is not volatile, but sulphur dust dispersed in 
the air can form explosive and flammable mixtures when exposed to a flame or heat.  
− Sulphur is flammable and burns with an almost invisible flame, giving off a very 
toxic gas: sulphur dioxide (SO2). 
− In the event of fire, responders must be equipped with protective clothing, breathing 
apparatus and explosivimeters.  
− When spilt into water, liquid sulphur forms a paste and sinks, without dissolving, 
creating a localised deposit on the seafloor. 
− Solid sulphur stored in bulk naturally releases a small amount of hydrogen sulphide 
from the initial concentration (200 to 300 ppm) which varies according to where and how it 
is manufactured, but this release is very slow. 
− Only in very exceptional cases will a sulphur spill lead to the presence of colloidal 
sulphur in suspension thus harming the aquatic biocenosis (effects observed at 
concentrations of between 1.6 and 10 g/l). On land, the biocidal properties of sulphur on 
plant parasites (vines in particular) are well known. 
− In water, sulphur can gradually oxidise into sulphates by microbial action. In soil, 
sulphur is more rapidly bio-transformed by micro-organisms. 
− Solid or molten sulphur sinks. In shallow waters, it can be recovered by suction or 
dredging. It can then be placed in temporary storage tanks for subsequent treatment. 
− Recovered sulphur must never be directly discharged into surface waters or sewer 
systems. 
− Burning is generally advised against as its combustion releases sulphur dioxide 
(SO2). Sulphur can be covered or mixed with calcium carbonate (3 times the mass of 
sulphur in CaCO3), and buried on a site for dangerous waste. 
 
Toxicity of Sulphur:  
• Fish acute toxicity  
LC50: > 4000 mg/l (Salmo gairdneri e Cyprinus carpio; 96h) 
• Daphnia acute toxicity 
EC50: > 665 mg/l (Daphnia magna; 48h) 
• Algae acute toxicity 
EC50: 232 mg/l (Ankistrodesmus bibraianus; 72 h) 


Final Report – C. Rasmussen, O. Gerke, M. Greco, P. Richard, J. A. C. Sousa  25







UKRAINE - Black Sea Oil Spill in Kerch Strait 
 
 


V. Oil spills and Personal Protective Equipment 
 
As a minimum, staff should be equipped with personal protective equipment (PPE) as 
follows: 
− Field team: oil impermeable overalls, rubber boots, hard hats, nitrile gloves; 
− Working with animals: oil impermeable overalls, nitrile gloves, safety glasses; 
− Washing animals: waterproof clothing, nitrile gloves, safety glasses. 
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VI. Useful contacts of specialised organisations 
 
For more information on techniques to use in oil spill response, in particular the cleaning of 
animals, the following organisations can provide useful information. 
 
Sea Alarm Foundation 
Quai aux Briques 22 
1000 Brussels 
Belgium 
Tel: +32 6 218 77 219 
Fax: +32 2 502 74 38 
E-mail: secretariat@sea-alarm.org 
 
International Petroleum Industry Environmental Conservation Association 
5th Floor, 209–215 Blackfriars Road, 
London, SE1 8NL 
United Kingdom 
Tel: +44 (0)20 7633 2388 
Fax: +44 (0)20 7633 2389 
E-mail: info@ipieca.org 
Internet: www.ipieca.org 
 
International Tanker Owners Pollution Federation Limited (ITOPF) 
1 Oliver’s Yard, 55 City Road 
London EC17 1HQ 
United Kingdom 
Tel: +44 (0)20 7566 6999 
Fax: +44 (0)20 7566 6950 
E-mail: central@itopf.com 
 
For general information, in particular, on waste treatment processes: 
 
Le Cedre – Centre of Documentation, Research and Experimentation on Accidental Water 
Pollution, 
715, Rue Alain Colas, CS 41836 
F 29218 BREST CEDEX 2 – FRANCE 
Tel: +33 298331010 
Fax: +33 2 98 44 91 38 
E-mail: contact@cedre.fr 
Website: http://www.cedre.fr 
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[ ENGLISH TEXT — TEXTE ANGLAIS ]


CONVENTION ON THE TRANSBOUNDARY EFFECTS OF INDUSTRIAL
ACCIDENTS


PREAMBLE


The Parties to this Convention, 
Mindful of the special importance, in the interest of present and future generations, of


protecting human beings and the environment against the effects of industrial accidents, 
Recognizing the importance and urgency of preventing serious adverse effects of in-


dustrial accidents on human beings and the environment, and of promoting all measures
that stimulate the rational, economic and efficient use of preventive, preparedness and re-
sponse measures to enable environmentally sound and sustainable economic development, 


Taking into account the fact that the effects of industrial accidents may make them-
selves felt across borders, and require cooperation among States, 


Affirming the need to promote active international cooperation among the States con-
cerned before, during and after an accident, to enhance appropriate policies and to reinforce
and coordinate action at all appropriate levels for promoting the prevention of, prepared-
ness for and response to the transboundary effects of industrial accidents, 


Noting the importance and usefulness of bilateral and multilateral arrangements for the
prevention of, preparedness for and response to the effects of industrial accidents, 


Conscious of the role played in this respect by the United Nations Economic Commis-
sion for Europe (ECE) and recalling, inter alia, the ECE Code of Conduct on Accidental
Pollution of Transboundary Inland Waters and the Convention on Environmental Impact
Assessment in a Transboundary Context, 


Having regard to the relevant provisions of the Final Act of the Conference on Security
and Cooperation in Europe (CSCE), the Concluding Document of the Vienna Meeting of
Representatives of the Participating States of the CSCE, and the outcome of the Sofia Meet-
ing on the Protection of the Environment of the CSCE, as well as to pertinent activities and
mechanisms in the United Nations Environment Programme (UNEP), in particular the
APELL programme, in the International Labour Organisation (ILO), in particular the Code
of Practice on the Prevention of Major Industrial Accidents, and in other relevant interna-
tional organizations, 


Considering the pertinent provisions of the Declaration of the United Nations Confer-
ence on the Human Environment, and in particular principle 21, according to which States
have, in accordance with the Charter of the United Nations and the principles of interna-
tional law, the sovereign right to exploit their own resources pursuant to their own environ-
mental policies, and the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas beyond the limits
of national jurisdiction, 

460







Volume 2105, I-36605

Taking account of the polluter-pays principle as a general principle of international en-
vironmental law, 


Underlining the principles of international law and custom, in particular the principles
of good-neighbourliness, reciprocity, non-discrimination and good faith, 


Have agreed as follows:


Article 1.  Definitions


For the purposes of this Convention, 
(a)  "Industrial accident" means an event resulting from an uncontrolled development


in the course of any activity involving hazardous substances either: 
(i)  In an installation, for example during manufacture, use, storage, handling, or dis-


posal; or 
(ii)  During transportation in so far as it is covered by paragraph 2(d) of Article 2; 
(b)  "Hazardous activity" means any activity in which one or more hazardous substanc-


es are present or may be present  in quantities at or in excess of the threshold quantities list-
ed in Annex I hereto, and which is capable of causing transboundary effects; 


(c)  "Effects" means any direct or indirect, immediate or delayed adverse consequences
caused by an industrial accident on, inter alia: 


(i)  Human beings, flora and fauna; 
(ii)  Soil, water, air and landscape; 
(iii)  The interaction between the factors in (i) and (ii); 
(iv)  Material assets and cultural heritage, including historical monuments; 
(d)  "Transboundary effects" means serious effects within the jurisdiction of a Party as


a result of an industrial accident occurring within the jurisdiction of another Party; 
(e)  "Operator" means any natural or legal person, including public authorities, in


charge of an activity, e.g. supervising, planning to carry out or carrying out an activity; 
(f)  "Party" means, unless the text otherwise indicates, a Contracting Party to this Con-


vention; 
(g)  "Party of origin" means any Party or Parties under whose jurisdiction an industrial


accident occurs or is capable of occurring; 
(h)  "Affected Party" means any Party or Parties affected or capable of being affected


by transboundary effects of an industrial accident; 
(i)  "Parties concerned" means any Party of origin and any affected Party; 
(j)  "The public" means one or more natural or legal persons.


Article 2.  Scope


1.  This Convention shall apply to the prevention of, preparedness for and response to
industrial accidents capable of causing transboundary effects, including the effects of such
accidents caused by natural disasters, and to international cooperation concerning mutual
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assistance, research and development, exchange of information and exchange of technolo-
gy in the area of prevention of, preparedness for and response to industrial accidents. 


2.  This Convention shall not apply to: 
(a)  Nuclear accidents or radiological emergencies; 
(b)  Accidents at military installations; 
(c)  Dam failures, with the exception of the effects of industrial accidents caused by


such failures; 
(d)  Land-based transport accidents with the exception of: 
(i)  Emergency response to such accidents; 
(ii)  Transportation on the site of the hazardous activity; 
(e)  Accidental release of genetically modified organisms; 
(f)  Accidents caused by activities in the marine environment, including seabed explo-


ration or exploitation; 
(g)  Spills of oil or other harmful substances at sea.


Article 3.  General Provisions


1.  The Parties shall, taking into account efforts already made at national and interna-
tional levels, take appropriate measures and cooperate within the framework of this Con-
vention, to protect human beings and the environment against industrial accidents by
preventing such accidents as far as possible, by reducing their frequency and severity and
by mitigating their effects.  To this end, preventive, preparedness and response measures,
including restoration measures, shall be applied. 


2.  The Parties shall, by means of exchange of information, consultation and other co-
operative measures and without undue delay, develop and implement policies and strate-
gies for reducing the risks of industrial accidents and improving preventive, preparedness
and response measures, including restoration measures, taking into account, in order to
avoid unnecessary duplication, efforts already made at national and international levels. 


3.  The Parties shall ensure that the operator is obliged to take all measures necessary
for the safe performance of the hazardous activity and for the prevention of industrial acci-
dents. 


4.  To implement the provisions of this Convention, the Parties shall take appropriate
legislative, regulatory, administrative and financial measures for the prevention of, pre-
paredness for and response to industrial accidents. 


5.  The provisions of this Convention shall not prejudice any obligations of the Parties
under international law with regard to industrial accidents and hazardous activities.


Article 4.  Identification, Consultation and Advice


1.  For the purpose of undertaking preventive measures and setting up preparedness
measures, the Party of origin shall take measures, as appropriate, to identify hazardous ac-
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tivities within its jurisdiction and to ensure that affected Parties are notified of any such pro-
posed or existing activity. 


2.  Parties concerned shall, at the initiative of any such Party, enter into discussions on
the identification of those hazardous activities that are, reasonably, capable of causing
transboundary effects.  If the Parties concerned do not agree on whether an activity is such
a hazardous activity, any such Party may, unless the Parties concerned agree on another
method of resolving the question, submit that question to an inquiry commission in accor-
dance with the provisions of Annex II hereto for advice. 


3.  The Parties shall, with respect to proposed or existing hazardous activities, apply
the procedures set out in Annex III hereto. 


4.  When a hazardous activity is subject to an environmental impact assessment in ac-
cordance with the Convention on Environmental Impact Assessment in a Transboundary
Context and that assessment includes an evaluation of the transboundary effects of indus-
trial accidents from the hazardous activity which is performed in conformity with the terms
of this Convention, the final decision taken for the purposes of the Convention on Environ-
mental Impact Assessment in a Transboundary Context shall fulfil the relevant require-
ments of this Convention.


Article 5.  Voluntary Extension


Parties concerned should, at the initiative of any of them, enter into discussions on
whether to treat an activity not covered by Annex I as a hazardous activity.  Upon mutual
agreement, they may use an advisory mechanism of their choice, or an inquiry commission
in accordance with Annex II, to advise them.  Where the Parties concerned so agree, this
Convention, or any part thereof, shall apply to the activity in question as if it were a haz-
ardous activity.


Article 6.  Prevention


1.  The Parties shall take appropriate measures for the prevention of industrial acci-
dents, including measures to induce action by operators to reduce the risk of industrial ac-
cidents.  Such measures may include, but are not limited to those referred to in Annex IV
hereto. 


2.  With regard to any hazardous activity, the Party of origin shall require the operator
to demonstrate the safe performance of the hazardous activity by the provision of informa-
tion such as basic details of the process, including but not limited to, analysis and evalua-
tion as detailed in Annex V hereto.


Article 7.  Decision-making on Siting


Within the framework of its legal system, the Party of origin shall, with the objective
of minimizing the risk to the population and the environment of all affected Parties, seek
the establishment of policies on the siting of new hazardous activities and on significant
modifications to existing hazardous activities.  Within the framework of their legal sys-
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tems, the affected Parties shall seek the establishment of policies on significant develop-
ments in areas which could be affected by transboundary effects of an industrial accident
arising out of a hazardous activity so as to minimize the risks involved.  In elaborating and
establishing these policies, the Parties should consider the matters set out in Annex V, para-
graph 2, subparagraphs (1) to (8), and Annex VI hereto.


Article 8.  Emergency Preparedness


1.  The Parties shall take appropriate measures to establish and maintain adequate
emergency preparedness to respond to industrial accidents.  The Parties shall ensure that
preparedness measures are taken to mitigate transboundary effects of such accidents, on-
site duties being undertaken by operators.  These measures may include, but are not limited
to those referred to in Annex VII hereto.  In particular, the Parties concerned shall inform
each other of their contingency plans. 


2.  The Party of origin shall ensure for hazardous activities the preparation and imple-
mentation of on-site contingency plans, including suitable measures for response and other
measures to prevent and minimize transboundary effects.  The Party of origin shall provide
to the other Parties concerned the elements it has for the elaboration of contingency plans. 


3.  Each Party shall ensure for hazardous activities the preparation and implementation
of off-site contingency plans covering measures to be taken within its territory to prevent
and minimize transboundary effects.  In preparing these plans, account shall be taken of the
conclusions of analysis and evaluation, in particular the matters set out in Annex V, para-
graph 2, subparagraphs (1) to (5).  Parties concerned shall endeavour to make such plans
compatible.  Where appropriate, joint off-site contingency plans shall be drawn up in order
to facilitate the adoption of adequate response measures. 


4.  Contingency plans should be reviewed regularly, or when circumstances so require,
taking into account the experience gained in dealing with actual emergencies.


Article 9.  Information to, and Participation of the Public


1.  The Parties shall ensure that adequate information is given to the public in the areas
capable of being affected by an industrial accident arising out of a hazardous activity.  This
information shall be transmitted through such channels as the Parties deem appropriate,
shall include the elements contained in Annex VIII hereto and should take into account
matters set out in Annex V, paragraph 2, subparagraphs (1) to (4) and (9). 


2.  The Party of origin shall, in accordance with the provisions of this Convention and
whenever possible and appropriate, give the public in the areas capable of being affected
an opportunity to participate in relevant procedures with the aim of making known its views
and concerns on prevention and preparedness measures, and shall ensure that the opportu-
nity given to the public of the affected Party is equivalent to that given to the public of the
Party of origin. 


3.  The Parties shall, in accordance with their legal systems and, if desired, on a recip-
rocal basis provide natural or legal persons who are being or are capable of being adversely
affected by the transboundary effects of an industrial accident in the territory of a Party,
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with access to, and treatment in the relevant administrative and judicial proceedings, in-
cluding the possibilities of starting a legal action and appealing a decision affecting their
rights, equivalent to those available to persons within their own jurisdiction.


Article 10.  Industrial Accident Notification Systems


1.  The Parties shall, with the aim of obtaining and transmitting industrial accident no-
tifications containing information needed to counteract transboundary effects, provide for
the establishment and operation of compatible and efficient industrial accident notification
systems at appropriate levels. 


2.  In the event of an industrial accident, or imminent threat thereof, which causes or
is capable of causing transboundary effects, the Party of origin shall ensure that affected
Parties are, without delay, notified at appropriate levels through the industrial accident no-
tification systems.  Such notification shall include the elements contained in Annex IX
hereto. 


3.  The Parties concerned shall ensure that, in the event of an industrial accident or im-
minent threat thereof, the contingency plans prepared in accordance with Article 8 are ac-
tivated as soon as possible and to the extent appropriate to the circumstances.


Article 11.  Response


1.  The Parties shall ensure that, in the event of an industrial accident, or imminent
threat thereof, adequate response measures are taken, as soon as possible and using the most
efficient practices, to contain and minimize effects. 


2.  In the event of an industrial accident, or imminent threat thereof, which causes or
is capable of causing transboundary effects, the Parties concerned shall ensure that the ef-
fects are assessed - where appropriate, jointly for the purpose of taking adequate response
measures.  The Parties concerned shall endeavour to coordinate their response measures.


Article 12.  Mutual Assistance


1.  If a Party needs assistance in the event of an industrial accident, it may ask for as-
sistance from other Parties, indicating the scope and type of assistance required.  A Party
to whom a request for assistance is directed shall promptly decide and inform the requesting
Party whether it is in a position to render the assistance required and indicate the scope and
terms of the assistance that might be rendered. 


2.  The Parties concerned shall cooperate to facilitate the prompt provision of assis-
tance agreed to under paragraph 1 of this Article, including, where appropriate, action to
minimize the consequences and effects of the industrial accident, and to provide general as-
sistance.  Where Parties do not have bilateral or multilateral agreements which cover their
arrangements for providing mutual assistance, the assistance shall be rendered in accor-
dance with Annex X hereto, unless the Parties agree otherwise.
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Article 13.  Responsibility and Liability


The Parties shall support appropriate international efforts to elaborate rules, criteria
and procedures in the field of responsibility and liability.


Article 14.  Research and Development


The Parties shall, as appropriate, initiate and cooperate in the conduct of research into,
and in the development of methods and technologies for the prevention of, preparedness for
and response to industrial accidents.  For these purposes, the Parties shall encourage and
actively promote scientific and technological cooperation, including research into less haz-
ardous processes aimed at limiting accident hazards and preventing and limiting the conse-
quences of industrial accidents.


Article 15.  Exchange of Information


The Parties shall, at the multilateral or bilateral level, exchange reasonably obtainable
information, including the elements contained in Annex XI hereto.


Article 16.  Exchange of Technology


1.  The Parties shall, consistent with their laws, regulations and practices, facilitate the
exchange of technology for the prevention of, preparedness for and response to the effects
of industrial accidents, particularly through the promotion of: 


(a)  Exchange of available technology on various financial bases; 
(b)  Direct industrial contacts and cooperation; 
(c)  Exchange of information and experience; 
(d)  Provision of technical assistance. 
2.  In promoting the activities specified in paragraph 1, subparagraphs (a) to (d) of this


Article, the Parties shall create favourable conditions by facilitating contacts and coopera-
tion among appropriate organizations and individuals in both the private and the public sec-
tors that are capable of providing technology, design and engineering services, equipment
or finance.


Article 17.  Competent Authorities and Points of Contact


1.  Each Party shall designate or establish one or more competent authorities for the
purposes of this Convention. 


2.  Without prejudice to other arrangements at the bilateral or multilateral level, each
Party shall designate or establish one point of contact for the purpose of industrial accident
notifications pursuant to Article 10, and one point of contact for the purpose of mutual as-
sistance pursuant to Article 12.  These points of contact should preferably be the same. 


3.  Each Party shall, within three months of the date of entry into force of this Conven-
tion for that Party, inform the other Parties, through the secretariat referred to in Article 20,
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which body or bodies it has designated as its point(s) of contact and as its competent au-
thority or authorities. 


4.  Each Party shall, within one month of the date of decision, inform the other Parties,
through the secretariat, of any changes regarding the designation(s) it has made under para-
graph 3 of this Article. 


5.  Each Party shall keep its point of contact and industrial accident notification sys-
tems pursuant to Article 10 operational at all times. 


6.  Each Party shall keep its point of contact and the authorities responsible for making
and receiving requests for, and accepting offers of assistance pursuant to Article 12 opera-
tional at all times.


Article 18.  Conference of the Parties


1.  The representatives of the Parties shall constitute the Conference of the Parties of
this Convention and hold their meetings on a regular basis.  The first meeting of the Con-
ference of the Parties shall be convened not later than one year after the date of the entry
into force of this Convention.  Thereafter, a meeting of the Conference of the Parties shall
be held at least once a year or at the written request of any Party, provided that, within six
months of the request being communicated to them by the secretariat, it is supported by at
least one third of the Parties. 


2.  The Conference of the Parties shall: 
(a)  Review the implementation of this Convention; 
(b)  Carry out advisory functions aimed at strengthening the ability of Parties to pre-


vent, prepare for and respond to the transboundary effects of industrial accidents, and at fa-
cilitating the provision of technical assistance and advice at the request of parties faced with
industrial accidents; 


(c)  Establish, as appropriate, working groups and other appropriate mechanisms to
consider matters related to the implementation and development of this Convention and, to
this end, to prepare appropriate studies and other documentation and submit recommenda-
tions for consideration by the Conference of the Parties; 


(d)  Fulfil such other functions as may be appropriate under the provisions of this Con-
vention; 


(e)  At its first meeting, consider and, by consensus, adopt rules of procedure for its
meetings. 


3.  The Conference of the Parties, in discharging its functions, shall, when it deems ap-
propriate, also cooperate with other relevant international organizations. 


4.  The Conference of the Parties shall, at its first meeting, establish a programme of
work, in particular with regard to the items contained in Annex XII hereto.  The Conference
of the Parties shall also decide on the method of work, including the use of national centres
and cooperation with relevant international organizations and the establishment of a system
with a view to facilitating the implementation of this Convention, in particular for mutual
assistance in the event of an industrial accident, and building upon pertinent existing activ-
ities within relevant international organizations.  As part of the programme of work, the
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Conference of the Parties shall review existing national, regional and international centres,
and other bodies and programmes aimed at coordinating information and efforts in the pre-
vention of, preparedness for and response to industrial accidents, with a view to determin-
ing what additional international institutions or centres may be needed to carry out the tasks
listed in Annex XII. 


5.  The Conference of the Parties shall, at its first meeting, commence consideration of
procedures to create more favourable conditions for the exchange of technology for the pre-
vention of, preparedness for and response to the effects of industrial accidents. 


6.  The Conference of the Parties shall adopt guidelines and criteria to facilitate the
identification of hazardous activities for the purposes of this Convention.


Article 19.  Right to Vote


1.  Except as provided for in paragraph 2 of this Article, each Party to this Convention
shall have one vote. 


2.  Regional economic integration organizations as defined in Article 27 shall, in mat-
ters within their competence, exercise their right to vote with a number of votes equal to the
number of their member States which are Parties to this Convention.  Such organizations
shall not exercise their right to vote if their member States exercise theirs, and vice versa.


Article 20.  Secretariat


The Executive Secretary of the Economic Commission for Europe shall carry out the
following secretariat functions; 


(a)  Convene and prepare meetings of the Parties; 
(b)  Transmit to the Parties reports and other information received in accordance with


the provisions of this Convention; 
(c)  Such other functions as may be determined by the Parties.


Article 21.  Settlement of Disputes


1.  If a dispute arises between two or more Parties about the interpretation or applica-
tion of this Convention, they shall seek a solution by negotiation or by any other method of
dispute settlement acceptable to the parties to the dispute. 


2.  When signing, ratifying, accepting, approving or acceding to this Convention, or at
any time thereafter, a Party may declare in writing to the Depositary that, for a dispute not
resolved in accordance with paragraph 1 of this Article, it accepts one or both of the fol-
lowing means of dispute settlement as compulsory in relation to any Party accepting the
same obligation: 


(a)  Submission of the dispute to the International Court of Justice; 
(b)  Arbitration in accordance with the procedure set out in Annex XIII hereto. 
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3.  If the parties to the dispute have accepted both means of dispute settlement referred
to in paragraph 2 of this Article, the dispute may be submitted only to the International
Court of Justice, unless the parties to the dispute agree otherwise.


Article 22.  Limitations on the Supply of Information


1.  The provisions of this Convention shall not affect the rights or the obligations of
Parties in accordance with their national laws, regulations, administrative provisions or ac-
cepted legal practices and applicable international regulations to protect information relat-
ed to personal data, industrial and commercial secrecy, including intellectual property, or
national security. 


2.  If a Party nevertheless decides to supply such protected information to another Par-
ty, the Party receiving such protected information shall respect the confidentiality of the in-
formation received and the conditions under which it is supplied, and shall only use that
information for the purposes for which it was supplied.


Article 23.  Implementation


The Parties shall report periodically on the implementation of this Convention.


Article 24.  Bilateral and Multilateral Agreements


1.  The Parties may, in order to implement their obligations under this Convention,
continue existing or enter into new bilateral or multilateral agreements or other arrange-
ments. 


2.  The provisions of this Convention shall not affect the right of Parties to take, by
bilateral or multilateral agreement where appropriate, more stringent measures than those
required by this Convention.


Article 25.  Status of Annexes


The Annexes to this Convention form an integral part of the Convention.


Article 26.  Amendments to the Convention


1.  Any Party may propose amendments to this Convention. 
2.  The text of any proposed amendment to this Convention shall be submitted in writ-


ing to the Executive Secretary of the Economic Commission for Europe, who shall circulate
it to all Parties.  The Conference of the Parties shall discuss proposed amendments at its
next annual meeting, provided that such proposals have been circulated to the Parties by the
Executive Secretary of the Economic Commission for Europe at least ninety days in ad-
vance. 


3.  For amendments to this Convention - other than those to Annex I, for which the pro-
cedure is described in paragraph 4 of this Article: 
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(a)  Amendments shall be adopted by consensus of the Parties present at the meeting
and shall be submitted by the Depositary to all Parties for ratification, acceptance or ap-
proval; 


(b)  Instruments of ratification, acceptance or approval of amendments shall be depos-
ited with the Depositary.  Amendments adopted in accordance with this Article shall enter
into force for Parties that have accepted them on the ninetieth day following the day of re-
ceipt by the Depositary of the sixteenth instrument of ratification, acceptance or approval; 


(c)  Thereafter, amendments shall enter into force for any other Party on the ninetieth
day after that Party deposits its instruments of ratification, acceptance or approval of the
amendments. 


4.  For amendments to Annex I: 
(a)  The Parties shall make every effort to reach agreement by consensus.  If all efforts


at consensus have been exhausted and no agreement reached, the amendments shall, as a
last resort, be adopted by a nine-tenths majority vote of the Parties present and voting at the
meeting.  If adopted by the Conference of the Parties, the amendments shall be communi-
cated to the Parties and recommended for approval; 


(b)  On the expiry of twelve months from the date of their communication by the Ex-
ecutive Secretary of the Economic Commission for Europe, the amendments to Annex I
shall become effective for those Parties to this Convention which have not submitted a no-
tification in accordance with the provisions of paragraph 4(c) of this Article, provided that
at least sixteen Parties have not submitted such a notification; 


(c)  Any Party that is unable to approve an amendment to Annex I of this Convention
shall so notify the Executive Secretary of the Economic Commission for Europe in writing
within twelve months from the date of the communication of the adoption.  The Executive
Secretary shall without delay notify all Parties of any such notification received.  A Party
may at any time substitute an acceptance for its previous notification and the amendment
to Annex I shall thereupon enter into force for that Party. 


(d)  For the purpose of this paragraph "Parties present and voting" means Parties
present and casting an affirmative or negative vote.


Article 27.  Signature


This Convention shall be open for signature at Helsinki from 17 to 18 March 1992 in-
clusive, and thereafter at United Nations Headquarters in New York until 18 September
1992, by States members of the Economic Commission for Europe, as well as States having
consultative status with the Economic Commission for Europe pursuant to paragraph 8 of
Economic and Social Council resolution 36 (IV) of 28 March 1947, and by regional eco-
nomic integration organizations constituted by sovereign States members of the Economic
Commission for Europe to which their member States have transferred competence in re-
spect of matters governed by this Convention, including the competence to enter into trea-
ties in respect of these matters.
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Article 28.  Depositary


The Secretary-General of the United Nations shall act as the Depositary of this Con-
vention.


Article 29.  Ratification, Acceptance, Approval and Accession


1.  This Convention shall be subject to ratification, acceptance or approval by the sig-
natory States and regional economic integration organizations referred to in Article 27. 


2.  This Convention shall be open for accession by the States and organizations referred
to in Article 27. 


3.  Any organization referred to in Article 27 which becomes Party to this Convention
without any of its member States being a Party shall be bound by all the obligations under
this Convention.  In the case of such organizations, one or more of whose member States
is a Party to this Convention, the organization and its member States shall decide on their
respective responsibilities for the performance of their obligations under this Convention.
In such cases, the organization and the member States shall not be entitled to exercise rights
under this Convention concurrently. 


4.  In their instruments of ratification, acceptance, approval or accession, the regional
economic integration organizations referred to in Article 27 shall declare the extent of their
competence with respect to the matters governed by this Convention.  These organizations
shall also inform the Depositary of any substantial modification to the extent of their com-
petence.


Article 30.  Entry into Force


1.  This Convention shall enter into force on the ninetieth day after the date of deposit
of the sixteenth instrument of ratification, acceptance, approval or accession. 


2.  For the purposes of paragraph 1 of this Article, any instrument deposited by an or-
ganization referred to in Article 27 shall not be counted as additional to those deposited by
States members of such an organization. 


3.  For each State or organization referred to in Article 27 which ratifies, accepts or
approves this Convention or accedes thereto after the deposit of the sixteenth instrument of
ratification, acceptance, approval or accession, this Convention shall enter into force on the
ninetieth day after the date of deposit by such State or organization of its instrument of rat-
ification, acceptance, approval or accession.


Article 31.  Withdrawal


1.  At any time after three years from the date on which this Convention has come into
force with respect to a Party, that Party may withdraw from this Convention by giving writ-
ten notification to the Depositary.  Any such withdrawal shall take effect an the ninetieth
day after the date of the receipt of the notification by the Depositary. 
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2.  Any such withdrawal shall not affect the application of Article 4 to an activity in
respect of which a notification has been made pursuant to Article 4, paragraph 1, or a re-
quest for discussions has been made pursuant to Article 4, paragraph 2.


Article 32.  Authentic Texts


The original of this Convention, of which the English, French and Russian texts are
equally authentic, shall be deposited with the Secretary-General of the United Nations. 


In witness whereof the undersigned, being duly authorized thereto, have signed this
Convention. 


Done at Helsinki, this seventeenth day of March one thousand nine hundred and nine-
ty-two.
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ANNEX II


INQUIRY COMMISSION PROCEDURE PURSUANT TO ARTICLES 4 AND 5


1.  The requesting Party or Parties shall notify the secretariat that it or they is (are) sub-
mitting question(s) to an inquiry commission established in accordance with the provisions
of this Annex.  The notification shall state the subject-matter of the inquiry.  The secretariat
shall immediately inform all Parties to the Convention of this submission. 


2.  The inquiry commission shall consist of three members.  Both the requesting party
and the other party to the inquiry procedure shall appoint a scientific or technical expert and
the two experts so appointed shall designate by common agreement a third expert, who
shall be the president of the inquiry commission.  The latter shall not be a national of one
of the parties to the inquiry procedure, nor have his or her usual place of residence in the
territory of one of these parties, nor be employed by any of them, nor have dealt with the
case in any other capacity. 


3.  If the president of the inquiry commission has not been designated within two
months of the appointment of the second expert, the Executive Secretary of the Economic
Commission for Europe shall, at the request of either party, designate the president within
a further two-month period. 


4.  If one of the parties to the inquiry procedure does not appoint an expert within one
month of its receipt of the notification by the secretariat, the other party may inform the Ex-
ecutive Secretary of the Economic Commission for Europe, who shall designate the presi-
dent of the inquiry commission within a further two-month period.  Upon designation, the
president of the inquiry commission shall request the party which has not appointed an ex-
pert to do so within one month.  If it fails to do so within that period, the president shall
inform the Executive Secretary of the Economic Commission for Europe who shall make
this appointment within a further two-month period. 


5.  The inquiry commission shall adopt its own rules of procedure. 
6.  The inquiry commission may take all appropriate measures in order to carry out its


functions. 
7.  The parties to the inquiry procedure shall facilitate the work of the inquiry commis-


sion and in particular shall, using all means at their disposal: 
(a)  Provide the inquiry commission with all relevant documents, facilities and infor-


mation; 
(b)  Enable the inquiry commission, where necessary, to call witnesses or experts and


receive their evidence. 
8.  The parties and the experts shall protect the confidentiality of any information they


receive in confidence during the work of the inquiry commission. 
9.  If one of the parties to the inquiry procedure does not appear before the inquiry com-


mission or fails to present its case, the other party may request the inquiry commission to
continue the proceedings and to complete its work.  Absence of a party or failure of a party
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to present its case shall not constitute a bar to the continuation and completion of the work
of the inquiry commission. 


10.  Unless the inquiry commission determines otherwise because of the particular cir-
cumstances of the matter, the expenses of the inquiry commission, including the remuner-
ation of its members, shall be borne equally by the parties to the inquiry procedure.  The
inquiry commission shall keep a record of all its expenses and shall furnish a final statement
thereof to the parties. 


11.  Any Party which has an interest of a factual nature in the subject-matter of the in-
quiry procedure and which may be affected by an opinion in the matter may intervene in
the proceedings with the consent of the inquiry commission. 


12.  The decisions of the inquiry commission on matters of the procedure shall be taken
by majority vote of its members.  The final opinion of the inquiry commission shall reflect
the view of the majority of its members and shall include any dissenting view. 


13.  The inquiry commission shall present its final opinion within two months of the
date on which it was established, unless it finds it necessary to extend this time-limit for a
period which should not exceed two months. 


14.  The final opinion of the inquiry commission shall be based on accepted scientific
principles.  The final opinion shall be transmitted by the inquiry commission to the parties
to the inquiry procedure and to the secretariat.
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ANNEX III


PROCEDURES PURSUANT TO ARTICLE 4


1.  A Party of origin may request consultations with another Party, in accordance with
paragraphs 2 to 5 of this Annex, in order to determine whether that Party is an affected
Party. 


2.  For a proposed or existing hazardous activity, the Party of origin shall, for the pur-
poses of ensuring adequate and effective consultations, provide for the notification at ap-
propriate levels of any Party that it considers may be an affected Party as early as possible
and no later than when informing its own public about that proposed or existing activity.
For existing hazardous activities such notification shall be provided no later than two years
after the entry into force of this Convention for a Party of origin. 


3.  The notification shall contain, inter alia: 
(a)  Information on the hazardous activity, including any available information or re-


port, such as information produced in accordance with Article 6, on its possible transbound-
ary effects in the event of an industrial accident; 


(b)  An indication of a reasonable time within which a response under paragraph 4 of
this Annex is required, taking into account the nature of the activity; 


and may include the information set out in paragraph 6 of this Annex. 
4.  The notified Parties shall respond to the Party of origin within the time specified in


the notification, acknowledging receipt of the notification and indicating whether they in-
tend to enter into consultation. 


5.  If a notified Party indicates that it does not intend to enter into consultation, or if it
does not respond within the time specified in the notification, the provisions set down in
the following paragraphs of this Annex shall not apply.  In such circumstances, the right of
a Party of origin to determine whether to carry out an assessment and analysis on the basis
of its national law and practice is not prejudiced. 


6.  Upon receipt of a response from a notified Party indicating its desire to enter into
consultation, the Party of origin shall, if it has not already done so, provide to the notified
Party: 


(a)  Relevant information regarding the time schedule for analysis, including an indi-
cation of the time schedule for the transmittal of comments; 


(b)  Relevant information on the hazardous activity and its transboundary effects in the
event of an industrial accident; 


(c)  The opportunity to participate in evaluations of the information or any report dem-
onstrating possible transboundary effects. 


7.  An affected Party shall, at the request of the Party of origin, provide the latter with
reasonably obtainable information relating to the area under the jurisdiction of the affected
Party capable of being affected, where such information is necessary for the preparation of
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the assessment and analysis and measures.  The information shall be furnished promptly
and, as appropriate, through a joint body where one exists. 


8.  The Party of origin shall furnish the affected Party directly, as appropriate, or, where
one exists, through a joint body with the analysis and evaluation documentation as de-
scribed in Annex V, paragraphs 1 and 2. 


9.  The Parties concerned shall inform the public in areas reasonably capable of being
affected by the hazardous activity and shall arrange for the distribution of the analysis and
evaluation documentation to it and to authorities in the relevant areas.  The Parties shall en-
sure them an opportunity for making comments on, or objections to, the hazardous activity
and shall arrange for their views to be submitted to the competent authority of the Party of
origin, either directly to that authority or, where appropriate, through the Party of origin,
within a reasonable time. 


10.  The Party of origin shall, after completion of the analysis and evaluation documen-
tation, enter without undue delay into consultations with the affected Party concerning, in-
ter alia, the transboundary effects of the hazardous activity in the event of an industrial
accident, and measures to reduce or eliminate its effects.  The consultations may relate to: 


(a)  Possible alternatives to the hazardous activity, including the no-action alternative,
and possible measures to mitigate transboundary effects at the expense of the Party of ori-
gin; 


(b)  Other forms of possible mutual assistance for reducing any transboundary effects; 
(c)  Any other appropriate matters. 
The Parties concerned shall, on the commencement of such consultations, agree on a


reasonable time-frame for the duration of the consultation period.  Any such consultations
may be conducted through an appropriate joint body, where one exists. 


11.  The Parties concerned shall ensure that due account is taken of the analysis and
evaluation, as well as of the comments received pursuant to paragraph 9 of this Annex and
of the outcome of the consultations referred to in paragraph 10 of this Annex. 


12.  The Party of origin shall notify the affected Parties of any decision on the activity,
along with the reasons and considerations on which it was based. 


13.  If, after additional and relevant information concerning the transboundary effects
of a hazardous activity and which was not available at the time consultations were held with
respect to that activity, becomes available to a Party concerned, that Party shall immediate-
ly inform the other Party or Parties concerned.  If one of the Parties concerned so requests,
renewed consultations shall be held. 

481







Volume 2105, I-36605

ANNEX IV


PREVENTIVE MEASURES PURSUANT TO ARTICLE 6


The following measures may be carried out, depending on national laws and practices,
by Parties, competent authorities, operators, or by joint efforts: 


1.  The setting of general or specific safety objectives; 
2.  The adoption of legislative provisions or guidelines concerning safety measures and


safety standards; 
3.  The identification of those hazardous activities which require special preventive


measures, which may include a licensing or authorization system; 
4.  The evaluation of risk analyses or of safety studies for hazardous activities and an


action plan for the implementation of necessary measures; 
5.  The provision to the competent authorities of the information needed to assess risks;
6.  The application of the most appropriate technology in order to prevent industrial


accidents and protect human beings and the environment; 
7.  The undertaking, in order to prevent industrial accidents, of the appropriate educa-


tion and training of all persons engaged in hazardous activities on-site under both normal
and abnormal conditions; 


8.  The establishment of internal managerial structures and practices designed to im-
plement and maintain safety regulations effectively; 


9.  The monitoring and auditing of hazardous activities and the carrying out of inspec-
tions.
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ANNEX VI


DECISION-MAKING ON SITING PURSUANT TO ARTICLE 7


The following illustrates the matters which should be considered pursuant to Article 7: 
1.  The results of risk analysis and evaluation, including an evaluation pursuant to An-


nex V of the physical characteristics of the area in which the hazardous activity is being
planned; 


2.  The results of consultations and public participation processes; 
3.  An analysis of the increase or decrease of the risk caused by any development in the


territory of the affected Party in relation to an existing hazardous activity in the territory of
the Party of origin; 


4.  The evaluation of the environmental risks, including any transboundary effects; 
5.  An evaluation of the new hazardous activities which could be a source of risk; 
6.  A consideration of the siting of new, and significant modifications to existing haz-


ardous activities at a safe distance from existing centres of population, as well as the estab-
lishment of a safety area around hazardous activities; within such areas, developments
which would increase the populations at risk, or otherwise increase the severity of the risk,
should be closely examined.
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ANNEX VII


EMERGENCY PREPAREDNESS MEASURES PURSUANT TO ARTICLE 8


1.  All contingency plans, both on- and off-site, should be coordinated to provide a
comprehensive and effective response to industrial accidents. 


2.  The contingency plans should include the actions necessary to localize emergencies
and to prevent or minimize their transboundary effects.  They also include arrangements for
warning people and, where appropriate, arrangements for their evacuation, other protective
or rescue actions and health services. 


3.  Contingency plans should give on-site personnel, people who might be affected off
site and rescue forces, details of technical and organizational procedures which are appro-
priate for response in the event of an industrial accident capable of having transboundary
effects and to prevent and minimize effects on people and the environment, both on and off
site. 


4.  Examples of matters which could be covered by on-site contingency plans include: 
(a)  Organizational roles and responsibilities on site for dealing with an emergency; 
(b)  A description of the action which should be taken in the event of an industrial ac-


cident, or an imminent threat thereof, in order to control the condition or event, or details
of where such a description can be found; 


(c)  A description of the equipment and resources available; 
(d)  Arrangements for providing early warning of industrial accidents to the public au-


thority responsible for the off-site emergency response, including the type of information
which should be included in an initial warning and the arrangements for providing more
detailed information as it becomes available; 


(e)  Arrangements for training personnel in the duties they will be expected to perform. 
5.  Examples of matters which could be covered by off-site contingency plans include: 
(a)  Organizational roles and responsibilities off-site for dealing with an emergency,


including how integration with on-site plans is to be achieved; 
(b)  Methods and procedures to be followed by emergency and medical personnel; 
(c)  Methods for rapidly determining the affected area; 
(d)  Arrangements for ensuring that prompt industrial accident notification is made to


affected or potentially affected Parties and that that liaison is maintained subsequently; 
(e)  Identification of resources necessary to implement the plan and the arrangements


for coordination; 
(f)  Arrangements for providing information to the public including, where appropri-


ate, the arrangements for reinforcing and repeating the information provided to the public
pursuant to article 9; 


(g)  Arrangements for training and exercises. 
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6.  Contingency plans could include the measures for treatment; collection; clean-up;
storage; removal and safe disposal of hazardous substances and contaminated material; and
restoration.
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ANNEX VIII


INFORMATION TO THE PUBLIC PURSUANT TO ARTICLE 9


1.  The name of the company, address of the hazardous activity and identification by
position held of the person giving the information; 


2.  An explanation in simple terms of the hazardous activity, including the risks; 
3.  The common names or the generic names or the general danger classification of the


substances and preparations which are involved in the hazardous activity, with an indica-
tion of their principal dangerous characteristics;


4.  General information resulting from an environmental impact assessment, if avail-
able and relevant; 


5.  The general information relating to the nature of an industrial accident that could
possibly occur in the hazardous activity, including its potential effects on the population
and the environment; 


6.  Adequate information on how the affected population will be warned and kept in-
formed in the event of an industrial accident; 


7.  Adequate information on the actions the affected population should take and on the
behaviour they should adopt in the event of an industrial accident; 


8.  Adequate information on arrangements made regarding the hazardous activity, in-
cluding liaison with the emergency services, to deal with industrial accidents, to reduce the
severity of the industrial accidents and to mitigate their effects; 


9.  General information on the emergency services' off-site contingency plan, drawn
up to cope with any off-site effects, including the transboundary effects of an industrial ac-
cident; 


10.  General information on special requirements and conditions to which the hazard-
ous activity is subject according to the relevant national regulations and/or administrative
provisions, including licensing or authorization systems; 


11.  Details of where further relevant information can be obtained.
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ANNEX IX


INDUSTRIAL ACCIDENT NOTIFICATION SYSTEMS
PURSUANT TO ARTICLE 10


1.  The industrial accident notification systems shall enable the speediest possible
transmission of data and forecasts according to previously determined codes using compat-
ible data-transmission and data-treatment systems for emergency warning and response,
and for measures to minimize and contain the consequences of transboundary effects, tak-
ing account of different needs at different levels. 


2.  The industrial accident notification shall include the following: 
(a)  The type and magnitude of the industrial accident, the hazardous substances in-


volved (if known), and the severity of its possible effects; 
(b)  The time of occurrence and exact location of the accident; 
(c)  Such other available information as necessary for an efficient response to the in-


dustrial accident. 
3.  The industrial accident notification shall be supplemented at appropriate intervals,


or whenever required, by further relevant information on the development of the situation
concerning transboundary effects. 


4.  Regular tests and reviews of the effectiveness of the industrial accident notification
systems shall be undertaken, including the regular training of the personnel involved.
Where appropriate, such tests, reviews and training shall be performed jointly.
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ANNEX X


MUTUAL ASSISTANCE PURSUANT TO ARTICLE 12


1.  The overall direction, control, coordination and supervision of the assistance is the
responsibility of the requesting Party.  The personnel involved in the assisting operation
shall act in accordance with the relevant laws of the requesting Party.  The appropriate au-
thorities of the requesting Party shall cooperate with the authority designated by the assist-
ing Party, pursuant to Article 17, as being in charge of the immediate operational
supervision of the personnel and the equipment provided by the assisting Party. 


2.  The requesting Party shall, to the extent of its capabilities, provide local facilities
and services for the proper and effective administration of the assistance, and shall ensure
the protection of personnel, equipment and materials brought into its territory by, or on be-
half of, the assisting Party for such a purpose. 


3.  Unless otherwise agreed by the Parties concerned, assistance shall be provided at
the expense of the requesting Party.  The assisting Party may at any time waive wholly or
partly the reimbursement of costs. 


4.  The requesting Party shall use its best efforts to afford to the assisting Party and per-
sons acting on its behalf the privileges, immunities or facilities necessary for the expedi-
tious performance of their assistance functions.  The requesting Party shall not be required
to apply this provision to its own nationals or permanent residents or to afford them the
privileges and immunities referred to above. 


5.  A Party shall, at the request of the requesting or assisting Party, endeavour to facil-
itate the transit through its territory of duly notified personnel, equipment and property in-
volved in the assistance to and from the requesting Party. 


6.  The requesting Party shall facilitate the entry into, stay in and departure from its
national territory of duly notified personnel and of equipment and property involved in the
assistance. 


7.  With regard to acts resulting directly from the assistance provided, the requesting
Party shall, in respect of the death of or injury to persons, damage to or loss of property, or
damage to the environment caused within its territory in the course of the provision of the
assistance requested, hold harmless and indemnify the assisting Party or persons acting on
its behalf and compensate them for death or injury suffered by them and for loss of or dam-
age to equipment or other property involved in the assistance.  The requesting Party shall
be responsible for dealing with claims brought by third parties against the assisting Party
or persons acting on its behalf. 


8.  The Parties concerned shall cooperate closely in order to facilitate the settlement of
legal proceedings and claims which could result from assistance operations. 


9.  Any Party may request assistance relating to the medical treatment or the temporary
relocation in the territory of another Party of persons involved in an accident. 


10.  The affected or requesting Party may at any time, after appropriate consultations
and by notification, request the termination of assistance received or provided under this
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Convention.  Once such a request has been made, the Parties concerned shall consult one
another with a view to making arrangements for the proper termination of the assistance.
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ANNEX XI


EXCHANGE OF INFORMATION PURSUANT TO ARTICLE 15


Information shall include the following elements, which can also be the subject of mul-
tilateral and bilateral cooperation: 


(a)  Legislative and administrative measures, policies, objectives and priorities for pre-
vention, preparedness and response, scientific activities and technical measures to reduce
the risk of industrial accidents from hazardous activities, including the mitigation of trans-
boundary effects; 


(b)  Measures and contingency plans at the appropriate level affecting other Parties; 
(c)  Programmes for monitoring, planning, research and development, including their


implementation and surveillance; 
(d)  Measures taken regarding prevention of, preparedness for and response to indus-


trial accidents; 
(e)  Experience with industrial accidents and cooperation in response to industrial ac-


cidents with transboundary effects; 
(f)  The development and application of the best available technologies for improved


environmental protection and safety; 
(g)  Emergency preparedness and response; 
(h)  Methods used for the prediction of risks, including criteria for the monitoring and


assessment of transboundary effects.

492







Volume 2105, I-36605

ANNEX XII


TASKS FOR MUTUAL ASSISTANCE PURSUANT TO
ARTICLE 18, PARAGRAPH 4


1.  Information and data collection and dissemination 
(a)  Establishment and operation of an industrial accident notification system that can


provide information on industrial accidents and on experts, in order to involve the experts
as rapidly as possible in providing assistance; 


(b)  Establishment and operation of a data bank for the reception, processing and dis-
tribution of necessary information on industrial accidents, including their effects, and also
on measures applied and their effectiveness; 


(c)  Elaboration and maintenance of a list of hazardous substances, including their rel-
evant characteristics, and of information on how to deal with those in the event of an indus-
trial accident; 


(d)  Establishment and maintenance of a register of experts to provide consultative and
other kinds of assistance regarding preventive, preparedness and response measures, in-
cluding restoration measures; 


(e)  Maintenance of a list of hazardous activities; 
(f)  Production and maintenance of a list of hazardous substances covered by the pro-


visions of Annex I, Part I. 
2.  Research, training and methodologies 
(a)  Development and provision of models based on experience from industrial acci-


dents, and scenarios for preventive, preparedness and response measures; 
(b)  Promotion of education and training, organization of international symposia and


promotion of cooperation in research and development. 
3.  Technical assistance 
(a)  Fulfillment of advisory functions aimed at strengthening the ability to apply pre-


ventive, preparedness and response measures; 
(b)  Undertaking, at the request of a Party, of inspections of its hazardous activities and


the provision of assistance in organizing its national inspections according to the require-
ments of this Convention. 


4.  Assistance in the case of an emergency 
Provision, at the request of a Party, of assistance by, inter alia, sending experts to the


site of an industrial accident to provide consultative and other kinds of assistance in re-
sponse to the industrial accident.
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ANNEX XIII


ARBITRATION


1.  The claimant Party or Parties shall notify the secretariat that the Parties have agreed
to submit the dispute to arbitration pursuant to Article 21, paragraph 2 of this Convention.
The notification shall state the subject-matter of arbitration and include, in particular, the
Articles of this Convention, the interpretation or application of which is at issue.  The sec-
retariat shall forward the information received to all Parties to this Convention. 


2.  The arbitral tribunal shall consist of three members.  Both the claimant Party or Par-
ties and the other Party or Parties to the dispute shall appoint an arbitrator, and the two ar-
bitrators so appointed shall designate by common agreement the third arbitrator, who shall
be the president of the arbitral tribunal.  The latter shall not be a national of one of the par-
ties to the dispute, nor have his or her usual place of residence in the territory of one of these
parties, nor be employed by any of them, nor have dealt with the case in any other capacity. 


3.  If the president of the arbitral tribunal has not been designated within two months
of the appointment of the second arbitrator, the Executive Secretary of the Economic Com-
mission for Europe shall, at the request of either party to the dispute, designate the president
within a further two-month period. 


4.  If one of the parties to the dispute does not appoint an arbitrator within two months
of the receipt of the request, the other party may so inform the Executive Secretary of the
Economic Commission for Europe, who shall designate the president of the arbitral tribunal
within a further two-month period.  Upon designation, the president of the arbitral tribunal
shall request the party which has not appointed an arbitrator to do so within two months.  If
it fails to do so within that period, the president shall inform the Executive Secretary of the
Economic Commission for Europe, who shall make this appointment within a further two-
month period. 


5.  The arbitral tribunal shall render its decision in accordance with international law
and in accordance with the provisions of this Convention. 


6.  Any arbitral tribunal constituted under the provisions set out herein shall draw up
its own rules of procedure. 


7.  The decisions of the arbitral tribunal, both on procedure and on substance, shall be
taken by majority vote of its members. 


8.  The tribunal may take all appropriate measures to establish the facts. 
9.  The parties to the dispute shall facilitate the work of the arbitral tribunal and, in par-


ticular shall, using all means at their disposal: 
(a)  Provide the tribunal with all relevant documents, facilities and information; 
(b)  Enable the tribunal, where necessary, to call witnesses or experts and receive their


evidence. 
10.  The parties to the dispute and the arbitrators shall protect the confidentiality of any


information they receive in confidence during the proceedings of the arbitral tribunal. 
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11.  The arbitral tribunal may, at the request of one of the parties, recommend interim
measures of protection. 


12.  If one of the parties to the dispute does not appear before the arbitral tribunal or
fails to defend its case, the other party may request the tribunal to continue the proceedings
and to render its final decision.  Absence of a party or failure of a party to defend its case
shall not constitute a bar to the proceedings. 


13.  The arbitral tribunal may hear and determine counter-claims arising directly out
of the subject-matter of the dispute. 


14.  Unless the arbitral tribunal determines otherwise because of the particular circum-
stances of the case, the expenses of the tribunal, including the remuneration of its members,
shall be borne equally by the parties to the dispute.  The tribunal shall keep a record of all
its expenses and shall furnish a final statement thereof to the parties to the dispute. 


15.  Any Party to this convention which has an interest of a legal nature in the subject-
matter of the dispute and which may be affected by a decision in the case, may intervene in
the proceedings with the consent of the tribunal. 


16.  The arbitral tribunal shall render its award within five months of the date on which
it is established unless it finds it necessary to extend the time-limit for a period which
should not exceed five months. 


17.  The award of the arbitral tribunal shall be accompanied by a statement of reasons.
It shall be final and binding upon all parties to the dispute.  The award will be transmitted
by the arbitral tribunal to the parties to the dispute and to the secretariat.  The secretariat
will forward the information received to all Parties to this Convention. 


18.  Any dispute which may arise between the parties concerning the interpretation or
execution of the award may be submitted by either party to the arbitral tribunal which made
the award or, if the latter cannot be seized thereof, to another tribunal constituted for this
purpose in the same manner as the first.
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[ENGLISH TEXT -- TEXTE ANGLAIS] [FRENCH TEXT -- TEXTE FRANÇAIS]


DECLARATION AND RESERVATION MADE
UPON RATIFICATION, ACCESSION (a),
ACCEPTANCE (A) AND APPROVAL (AA)


DÉCLARATION ET RÉSERVE FAITES LORS DE
LA RATIFICATION, DE L’ADHÉSION (a), DE
L’ACCEPTATION (A) OU DE L’APPROBA-
TION (AA)


AUSTRIA AUTRICHE


[Translation -- Traduction]


"The Republic of Austria declares in
accordance with article 21 paragraph 2 of
the Convention to accept both of the
means of the settlement of disputes men-
tioned in this paragraph as compulsory in
relation to any Party accepting one or
both of these means of settlement of dis-
putes as compulsory."


La République d'Autriche déclare
qu'elle accepte, conformément au paragra-
phe 2 de l'article 21 de la Convention, de
considérer comme obligatoires les deux
méthodes de règlement des différends men-
tionnées dans ce paragraphe pour ce qui est
de ses relations avec toute partie acceptant
de considérer comme obligatoire (s) l'un des
deux ou les deux moyens de règlement des
différends.


EUROPEAN ECONOMIC COMMUNITY (AA) COMMUNAUTÉ ÉCONOMIQUE  
EUROPÉENNE (AA)


“The Member States of the European
Community, in their mutual relations, will
apply the Convention in accordance with
the Community's internal rules.
The Community therefore reserves the
right:
(i) as concerns the threshold quantities
mentioned in Annex 1, Part 1, No 3, 4 and
5 of the Convention, to apply threshold
quantities of 100 tonnes for bromine (very
toxic substance), 5000 tonnes for metha-
nol (toxic substance) and 2000 tonnes for
oxygen (oxidizing substance);


“Les États membres de la Communauté
européenne, dans leurs relations mutuelles,
appliqueront la Convention, conformément
aux règles internes de la Communauté.
La Communauté se réserve en conséquence
le droit
i) pour ce qui concerne les quantités limites
mentionnées à l'annexe 1 partie 1, numéros
3, 4 et 5 de la Convention, d'appliquer pour
le brome (substance très toxique) une quan-
tité limite de 100 tonnes, pour le méthanol
(substance toxique) une quantité limite de
5000 tonnes et pour l'oxygène (substance
comburante) une quantité limite de 2000
tonnes;
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(ii) as concerns the threshold quantities
mentioned in Annex I, Part 1, No~ 8 of the
Convention, to apply threshold quantities
of 500 tonnes (risk phrase R50-53 (*):
substances very toxic to aquatic organ-
isms which may cause long term adverse
effects in the aquatic environment) and
2000 tonnes (risk phrase R51-53 , (*) sub-
stances toxic to aquatic organisms which
may cause long term adverse effects in the
aquatic environment) for substances dan-
gerous for the environment.”


ii) pour ce qui concerne la quantité limite
mentionnée à l'annexe 1 partie 1, numéro 8
de la Convention, d'appliquer pour les subs-
tances dangereuses pour l'environnement
des quantités limites de 500 tonnes (phrase
de risque R50-53 (*) : 'substances très tox-
iques pour les organismes aquatiques et qui
peuvent provoquer des effets néfastes à long
terme pour l'environnement aquatique') et
2000 tonnes (phrase de risque R51-53 (*) :
'Substances toxiques pour les organismes
aquatiques et qui peuvent provoquer des ef-
fets néfasts à long terme pour l'environne-
ment aquatique')”


Declaration Pursuant to article 29 (4): Déclaration conformément à l'article 29, 
paragraphe 4


In accordance with the EC Treaty, the
objectives and principles of the Commu-
nity's environmental policy are, in partic-
ular, to preserve and protect the quality of
the environment and human health
through preventive action. in pursuit of
those objectives, the Council adopted
Council Directive 82/501/EEC of 24 June
1982 on the major-accident hazards of
certain industrial activities which has
been replaced by Council Directive 96/
82/EC of 9 December 1996 on the control
of major-accident hazards involving dan-
gerous substances. These instruments aim
at the prevention of major accident haz-
ards involving dangerous substances and
the limitations of their consequences for
man and the environment and cover mat-
ters which are the subject of the Conven-
tion on the Transboundary Effects of
Industrial Accidents. The Community
will inform the depositary of any amend-
ment to this Directive and of any further
relevant development in the field covered
by the Convention.


Conformément au traité CE, les objectifs et
principes de la politique environnementale
de la Communauté visent en particulier à la
préservation et à la protection de la qualité
de l'environnement et de la santé des per-
sonnes par des actions préventives. Dans la
poursuite de ces objectifs, le Conseil a
arrêté la directive 82/501/CEE du 24 juin
1982 concernant les risques d'accidents
majeurs de certaines activités industrielles,
qui a été remplacée par la directive 96/82/
CE du Conseil du 9 décembre 1996 concer-
nant la maîtrise des dangers liés aux acci-
dents majeurs impliquant des substances
dangereuses. Ces instruments ont comme
objectif la prévention des accidents majeurs
impliquant des substances dangereuses et la
limitation de leurs conséquences pour
l'homme et l'environnement et couvrent des
domaines qui font l'objet de la Convention
sur les effets transfrontières des accidents
industriels. La Communauté informera le
dépositaire de toute modification à cette
directive et de toute autre évolution perti-
nente dans le domaine couvert par la Con-
vention.
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As regards the application of the Conven-
tion, the Community and its Member
States are responsible, within their respec-
tive spheres of competence."


En ce qui concerne l'application de la Con-
vention la Communauté et ses États mem-
bres sont responsables, dans les limites de
leurs compétences respectives."


HUNGARY (AA) HONGRIE (AA)
[Translation--Traduction]


"... the Government of the Republic of
Hungary accepts both means of dispute
settlement as compulsory in relation to
any Party accepting the same obligation."


... Le Gouvernement de la République de
Hongrie accepte de considérer comme obli-
gatoires dans ses relations avec toute Partie
acceptant la même obligation les deux
moyens de règlement des différends prévus.
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DIRECTIVES 


DIRECTIVE 2009/123/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 


of 21 October 2009 


amending Directive 2005/35/EC on ship-source pollution and on the introduction of penalties for 
infringements 


(Text with EEA relevance) 


THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE 
EUROPEAN UNION, 


Having regard to the Treaty establishing the European 
Community, and in particular Article 80(2) thereof, 


Having regard to the proposal from the Commission, 


Having regard to the opinion of the European Economic and 
Social Committee ( 1 ), 


After consulting the Committee of the Regions, 


Acting in accordance with the procedure laid down in 
Article 251 of the Treaty ( 2 ), 


Whereas: 


(1) The purpose of Directive 2005/35/EC ( 3 ) and of this 
Directive is to approximate the definition of ship- 
source pollution offences committed by natural or legal 
persons, the scope of their liability and the criminal 
nature of penalties that can be imposed for such 
criminal offences by natural persons. 


(2) On 23 October 2007 the Court of Justice of the 
European Communities annulled ( 4 ) Council Framework 
Decision 2005/667/JHA of 12 July 2005 to strengthen 
the criminal-law framework for the enforcement of the 
law against ship-source pollution ( 5 ), which had supple
mented Directive 2005/35/EC with criminal-law 
measures. This Directive should fill the legal vacuum 
following the judgment. 


(3) Criminal penalties, which demonstrate social disapproval 
of a different nature than administrative sanctions, 
strengthen compliance with the legislation on ship- 
source pollution in force and should be sufficiently 
severe to dissuade all potential polluters from any 
violation thereof. 


(4) A consistent set of legislative measures has already been 
adopted at EU level to reinforce maritime safety and help 
prevent ship-source pollution. The legislation in question 
is addressed to flag States, ship owners and charterers, 
classification societies, port States and coastal States. The 
existing system of sanctions for illicit ship-source 
discharges of polluting substances, supplementing that 
legislation, needs to be further strengthened by the intro
duction of criminal penalties. 


(5) Common rules on criminal penalties make it possible to 
use more effective methods of investigation and effective 
cooperation within and between Member States. 


(6) The Member States should also apply effective, propor
tionate and dissuasive penalties to legal persons 
throughout the Community because frequently ship- 
source pollution offences are committed in the interest 
of legal persons or for their benefit. 


(7) The applicability of Directive 2005/35/EC should not be 
subject to exceptions other than those set out in this 
Directive. Therefore, certain categories of natural and 
legal persons, such as cargo owners or classification 
societies should be included in the scope of that 
Directive. 


(8) This Directive should oblige Member States to provide in 
their national legislation for criminal penalties in respect 
of those discharges of polluting substances to which this 
Directive applies. This Directive should not create obli
gations regarding the application of such penalties or any 
other available system of law enforcement, to individual 
cases.


EN L 280/52 Official Journal of the European Union 27.10.2009 


( 1 ) OJ C 77, 31.3.2009, p. 69. 
( 2 ) Opinion of the European Parliament of 5 May 2009 (not yet 


published in the Official Journal) and Council Decision of 
14 September 2009. 


( 3 ) OJ L 255, 30.9.2005, p. 11. 
( 4 ) Case C-440/05 Commission v Council, ECR [2007] I-9097. 
( 5 ) OJ L 255, 30.9.2005, p. 164.







(9) Under this Directive, illicit ship-source discharges of 
polluting substances should be regarded as a criminal 
offence as long as they have been committed with 
intent, recklessly or with serious negligence and result 
in deterioration in the quality of water. Less serious 
cases of illicit ship-source discharges of polluting 
substances that do not cause deterioration in the 
quality of water need not be regarded as criminal 
offences. Under this Directive such discharges should 
be referred to as minor cases. 


(10) Given the need to ensure a high level of safety and 
protection of the environment in the maritime 
transport sector, as well as the need to ensure the effec
tiveness of the principle whereby the polluting party pays 
for the damage caused to the environment, repeated 
minor cases, which do not individually but in 
conjunction result in deterioration in the quality of 
water, should be regarded as a criminal offence. 


(11) This Directive is without prejudice to other liability 
systems for damage caused by ship-source pollution 
under Community, national or international law. 


(12) Jurisdiction with regard to criminal offences should be 
established in accordance with the national law of 
Member States and in accordance with their obligations 
under international law. 


(13) Member States should provide information to the 
Commission on the implementation of this Directive, 
in order to enable the Commission to evaluate its effect. 


(14) Since the objectives of this Directive cannot be 
sufficiently achieved by the Member States acting alone, 
by reason of the cross-border damage which may be 
caused by the behaviour concerned, and, by reason of 
scale and effects of the proposed action, can therefore be 
better achieved at Community level, the Community may 
adopt measures, in accordance with the principle of 
subsidiarity, as set out in Article 5 of the Treaty. In 
accordance with the principle of proportionality, as set 
out in that Article, this Directive does not go beyond 
what is necessary in order to achieve those objectives. 


(15) This Directive respects fundamental rights and complies 
with the principles recognised by Article 6 of the Treaty 
on European Union and reflected in the Charter of 
Fundamental Rights of the European Union. 


(16) In accordance with point 34 of the Interinstitutional 
Agreement on better law-making ( 1 ), Member States are 
encouraged to draw up, for themselves and in the interest 


of the Community, their own tables, illustrating, as far as 
possible, the correlation between this Directive and the 
transposition measures, and to make them public. 


(17) Directive 2005/35/EC should therefore be amended 
accordingly, 


HAVE ADOPTED THIS DIRECTIVE: 


Article 1 


Amendments to Directive 2005/35/EC 


Directive 2005/35/EC is hereby amended as follows: 


1. the title is replaced by the following: 


‘Directive of the European Parliament and of the Council on 
ship-source pollution and on the introduction of penalties, 
including criminal penalties, for pollution offences’; 


2. Article 1(1) is replaced by the following: 


‘1. The purpose of this Directive is to incorporate inter
national standards for ship-source pollution into Community 
law and to ensure that persons responsible for discharges of 
polluting substances are subject to adequate penalties, 
including criminal penalties, in order to improve maritime 
safety and to enhance protection of the marine environment 
from pollution by ships.’; 


3. the following point is added to Article 2: 


‘5. “Legal person” shall mean any legal entity in possession 
of such status under applicable national law, other than 
States themselves or public bodies in the exercise of State 
authority or public international organisations.’; 


4. Articles 4 and 5 are replaced by the following: 


‘Article 4 


Infringements 


1. Member States shall ensure that ship-source discharges 
of polluting substances, including minor cases of such 
discharges, into any of the areas referred to in Article 3(1) 
are regarded as infringements if committed with intent, 
recklessly or with serious negligence. 


2. Each Member State shall take the necessary measures 
to ensure that any natural or legal person having committed 
an infringement within the meaning of paragraph 1 can be 
held liable therefor.
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Article 5 


Exceptions 


1. A discharge of polluting substances into any of the 
areas referred to in Article 3(1) shall not be regarded as an 
infringement, if it satisfies the conditions set out in Annex I, 
Regulations 15, 34, 4,1 or 4,3 or in Annex II, Regulations 
13, 3.1.1 or 3.1.3 of Marpol 73/78. 


2. A discharge of polluting substances into the areas 
referred to in Article 3(1)(c), (d) and (e) shall not be 
regarded as an infringement for the owner, the master or 
the crew, if it satisfies the conditions set out in Annex I, 
Regulation 4,2 or in Annex II, Regulation 3.1.2 of Marpol 
73/78.’; 


5. after Article 5 the following Articles are inserted: 


‘Article 5a 


Criminal offences 


1. Member States shall ensure that infringements within 
the meaning of Articles 4 and 5 are regarded as criminal 
offences. 


2. Paragraph 1 shall not apply to minor cases, where the 
act committed does not cause deterioration in the quality of 
water. 


3. Repeated minor cases that do not individually but in 
conjunction result in deterioration in the quality of water 
shall be regarded as a criminal offence, if committed with 
intent, recklessly or with serious negligence. 


Article 5b 


Inciting, aiding and abetting 


Member States shall ensure that any act of inciting, or aiding 
and abetting an offence committed with intent and referred 
to in Article 5a(1) and (3), is punishable as a criminal 
offence.’; 


6. Article 8 is replaced by the following: 


‘Article 8 


Penalties 


Each Member State shall take the necessary measures to 
ensure that infringements within the meaning of Articles 4 
and 5 are punishable by effective, proportionate and 
dissuasive penalties.’; 


7. after Article 8 the following Articles are inserted: 


‘Article 8a 


Penalties against natural persons 


Each Member State shall take the necessary measures to 
ensure that the offences referred to in Article 5a(1), and 
(3) and Article 5b are punishable by effective, proportionate 
and dissuasive criminal penalties. 


Article 8b 


Liability of legal persons 


1. Each Member State shall take the necessary measures 
to ensure that legal persons can be held liable for the 
criminal offences referred to in Article 5a(1) and (3) and 
Article 5b, committed for their benefit by any natural 
person acting either individually or as part of an organ of 
the legal person, and who has a leading position within the 
structure of the legal person, based on: 


(a) a power of representation of the legal person; 


(b) authority to take decisions on behalf of the legal person; 
or 


(c) authority to exercise control within the legal person. 


2. Each Member State shall also ensure that a legal person 
can be held liable where lack of supervision or control by a 
natural person referred to in paragraph 1 has made the 
commission of a criminal offence referred to in 
Article 5a(1) and (3) and Article 5b possible for the 
benefit of that legal person by a natural person under its 
authority. 


3. The liability of a legal person under paragraphs 1 and 
2 shall not exclude criminal proceedings against natural 
persons involved as perpetrators, inciters or accessories in 
the criminal offences referred to in Article 5a(1) and (3) 
and Article 5b. 


Article 8c 


Penalties against legal persons 


Each Member State shall take the necessary measures to 
ensure that a legal person held liable pursuant to 
Article 8b is punishable by effective, proportionate and 
dissuasive penalties.’. 


Article 2 


Transposition 


Member States shall bring into force the laws, regulations and 
administrative provisions necessary to comply with this 
Directive by 16 November 2010. They shall forthwith 
communicate to the Commission the text of those measures.
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When they are adopted by Member States, those measures shall contain a reference to this Directive or shall 
be accompanied by such reference on the occasion of their official publication. The methods of making such 
reference shall be laid down by Member States. 


Article 3 


Entry into force 


This Directive shall enter into force on the 20th day following its publication in the Official Journal of the 
European Union. 


Article 4 


Addressees 


This Directive is addressed to the Member States. 


Done at Strasbourg, 21 October 2009. 


For the European Parliament 
The President 


J. BUZEK 


For the Council 
The President 


C. MALMSTRÖM
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