Funded by the Justice Programme of the European Union

. | . SCANDINAVIAN
PR REFUGIL., BuEcaritas &2 [T/ADE 77 i

A . THE STUDY OF AT AT AR | AL A R 1AL e
' international.be DEMOCRACY INIGIATVAS FARA | A ECONOMIA SOCIAL Y S01IDARIA

LAWYERS

JUNE 2018



AUTHORS

Silvia Berbec

Cln®me nhtii ne E

Katia Melis

Miriana licheva

Nerema: Gar c 2?2 g

Samarale lasiHeras

Mari2ia D2 ez

Pedro Ara

Roc¢c20:S8nche

RuitivhdsiNor dstr

Rebecca'Ahlstrand

Fredric ‘Strandh

Lawyer, Bucharest Bar, Legal Expert Association Pro

Refugiu RomanigChapter 3 and Chapter 6)

= lLavyert Brussels and Paris Balegal ExpertCaritas
International BelgiunfChapter 1 and Chapter 6)

Lawyer, Brussels bar, Legal Expert Caritas International
Belgium(Chapter 1 and Chapter 6)

Senior Analyst, Law Program, Center for the Study of
Democray, Bulgaria(Chapter 5 and Chapter 6)

1 Lawyer, Legal Expert of Association TRABE at Madrid

City Counci l Concepci -n Arenal

Sexual Exploitation, SpaifChapter 4 and Chapter 6)

Lawyer, of Association RABE at Madrid City Council

Concepci-n Arenal Center
Exploitation, Spaif{Chapter 4 and Chapter 6)

Social Worker of Association TRABE at Madrid City

Council Concepci-n Arenal
Exploitation, Spai (Chapter 4 and Chapter 6)

Lawyer, Legal Expert of Association TRABE, Spain
(Chapter 4 and Chapter 6)

» ZLawyer, Legal Expert of Association TRABE at Pandora
Safe HouséChapter 4 and Chapter 6)

OSénior Legal CounsgPresident Scandinavian Human
Rights Lawyers Sweder(Chapter 2 and Chapter 6).

Legal CounselVice-PresidenScandinavian Human
Rights Lawyers Sweden (Chapter 2 and Chapter 6)

Legal Researchef§candinavian Human Right.awyers
Sweden(Chapter 2 and Chapter 6)

f

or V

Cent



Contributions

Petya Dobreva Director, Legal Aid Directorate, National Legal Aid
Bureau, Bulgaria

Liliya llieva Attorney-atlaw, Sofia Bar Association, Bulgaria

Hristo Botev Attorneyatlaw, Sofia Bar Assoettion, Bulgaria

G®rialhdinn e D eehaaxpertbitrefugee and migration law, previously
lawyer at the Antwerp Bar, Belgium

This publication has been produced with the financial support of the Justice Programme of the
European Union. The conénts of this publication are the sole responsibility of the authors and
can in no way be taken to reflect the views of the European Commission



CONTENTS

Chapter 1Principles and deontological norms for lawyers who assist victims of human

TrATfICKING. ... e —————— e e e anan 2
I.  Independence and LOYaltY............ooouuuiiiuiiiccnrieeeeeei s e e e e 3.
[I. Dignity and honor, trust and moral INtegILY.............ooiiiiiiiimeer e 4
[Il. Professional Secret and Confidentiality..............ccccuvuiiimmmnniiiiiee e 5
IV, INCOMPATIDIITY . ... 7
V. Avoidance of conflicts Of INtEIreSt ..o 4
VI . Avoidance of ..Ai.Ra.ct.um.de..quo.t.a..l.i.Bis

VIl. The | awyer 6s .p.r.of.es.s.i.onal...c.ompePence
VIl. Discipl i nary | iability if the | awyer har ms

the deontological PrINCIPIES......coouiiiii e e e e e aenes 10
Chapter 2. Ledaand extrajudicial assistance for victims of human trafficking............. 10
Chapter 3Legal assistance referral procedures for victims of human trafficking........ 14

I.  Modalities of identifying victims of human trafficking.................cccocoiiien s 14

II. Standard Operating Procedures for the Provision of Legal Assistance............ 15

lll.  Legal assistance provided by ex officio lawyers...........cccoooiiiiiiccc e 22

IV. Lawyerso i nvobondercases.t.....0..n.....C.L..0.S.Suvverreenne 23
Chapter 4. Training lawyers to assist victims of human trafficking......................c...... 24

I.  Training to assist victims of human trafficking................coooviiceciiiii e, 24

[I. InterdiscCiplinary traiNiNg...........ccooiiiiiiiiiiieeee e 24

lll. A national and crosborder training ppgram for lawyers..........cccceeevveeeeeerieeeeee. 25
Chapter 5. Monitor and evaluation of the legal assistance..............cccccvvcecevevvevvnvnnnnns 31

I.  The importance of a Legal Assistance Monitoring and Evaluation Committee 31
[I. Structure of a Legal Assistance Monitoring and Evaluation Committee........... 32
lll.  Responsibilities of the Legal Assistance Monitoring and Evaluation Commi8e

IV. Transnational cooperation among Legatsi&tance Monitoring and Evaluation
(07011 0] 041111 USROS 35

V. The way forward reCoOmMmMEeNdatioNS..............uuuuiiiirieieeeiiiiiiaaee e e e e e e eeeee s 35
Chapter 6. Anttrafficking stakeholders in Romania, Belgium, Bulgaria, Spain, Swed&n

t



INTRODUCTION

The publicationii Rferral for legal assistance in the case of victims of human
t raff iwaksi ndgeov e | o p e d Strengthening enultidisciplinagyccbopefation to
ensure an effective referral, assistance, r
financed ly the European Commission, Justice Programme. The project was implemented by
Association Pro Refugiu Romania (Coordinator), Caritas International Belgium (Partner),
Association Trabe Iniciativas para la Economia Social y Solidaria Spain (Partner),
Scandingian Human Rights Lawyers Sweden (Partner).

The necessity of implementing the project and implictthe elaboration of the
publication have starteddm a series of frequent challengeged by victims of human
trafficking - especially the issue of legatsistance and representatilbat should be available
throughout the judicial proceedings.

Access to justice is generally recognized as one of the fundamental human rights. Yet,
due to various reasons and obstacles, victims of human trafficking are tpoeverfully
exercise this basic right.

The development of a legal assistance referral strategy is more than necessary due to multiple
reasons:

A in many countriesthere is noproper strategy concernirtge identificationreferrat
assistance for victimsf (iuman trafficking.

A the existencein certain countriespf mechanisms for the identificatioeferrat
assistancebut which are applied in practice incompletely with limited effectiveness
the aspecteelated to legal assistance bemgntioned very suinctly, insufficiently.

A the almost nonexistent crebsrder cooperationdhev i ct i msd | awyers fr
of origin and destinatigreven if it is welknown thetransnational dimension of human
trafficking and that many times the trial means legalcpdures in both types of
countries.

The publication is structured in 6 chapters and the presentation mode makes it easy for the
information to be taken over by different countriegardless of whether they are countries of
origin and / or destination.
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ChaptePrilhci pl es and
nNor ms for | awyer s wh o
human trafficking

The purpose of this Chapter is to recall the deontological norms and principles applied
to the | awyerodés profession.

In order to be able to apply thanxiples and deontological norms to lawyers of victims
of human trafficking, it is necessary to recall those principleshiwEurope, all the bars in
different countries have deontological norms and principles stipulated in a code or rules,
compulsory ér lawyers and comparable in all the EU countries despite the different
interpretations

At the European level, the Council of Bars and Law Societies in Europe (CCBE)
adopted two founding documents that are both complementary and very different in nature.

The most recent one is théharter of Core Principles of the Europeahegal
Professionwhich was adopted in Brussels on 24 November 2006. The Charter contains a list
of ten core principles common to the national and international rules regulatinggéhe le
profession. It is aimed at applying in all European countries, reaching out beyond the member,
associaterad observer states of the CCBE.

TheCode of Conduct for European Lawyevgas adopted on 28 October 1988 and was
amended for the last time in M&p06. It is a binding text for all Member States: all lawyers
who are members of the bars of these countries have to comply with the Code in their cross
border activities within the European Union, the European Economic Area, and the Swiss
Confederationas well as within associate and observer courtries.

These two texts will be used in the present chapter in order to simplify and homogenize
the definitions of the main principles and deontological norms.

It is also very important to keep in mind that theontological norms and principles
apply to all lawyers regardless of the case and issues. This chapter will try, however, to draw
practical guidelines regarding the principles and deontological norms of lawyers assisting
victims of human trafficking.

To begin with, in order to have an efficient defense of victims of human trafficking, the
pro bonolawyer should be designated/appointed as early as possible. Indeed, within Europe, it
is generally not the case. This is definitely useful, not only for tiensdhemselves, but also
for a better administration of justice. Indeed, the lawyers who are familiar with the process and
the legislation will prepare their clients for the first interview with the police or judge and thus
time could be gained; the viotiwould not lose his/her credibility and it would eventually
reduce the cost of the investigation.

In addition, to be an efficient lawyer assisting victims of human trafficking, one should
always keep in mind the particular vulnerability of the victims eweh though a lawyer is not

! The national codes of conduct can be foundhitm//www.cche.eu/documents/professieredulations/
2 Charter of core principles of the European Legal profession and Code of Conduct for European Lawyers.
http://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdfl_1382973057.pdf
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a social worker, nor a psychologist, in order to build a reliable relationship based on trust, the
lawyer has to approach and deal with clients with a certain kindness. This is not a deontological
norm, but rather a moral priipte closely connected to the legal profession.

European lawyers are committed to the following core principles of deontological
norms, which are essential for the proper administration of justice, access to justice and the
right to a fair trial, as requed under the European Convention on Human Rights. Bars and law
societies, courts, legislators, governments and international organizations should seek to
uphold and protect the core principles in the public interest.

. Independence and Loyalty

|.1. Definition

I n the Code of Conduct for Eur ophermamy Lawye
duties to which a | awyer is subject require
other influence, especially such as may arise from his or her persdeedsts or external
pressure. Such independence is as necessary to trust in the process of justice as the impartiality
of the judge. A lawyer must therefore avoid any impairment of his or her independence and be
careful not to compromise his or her profiessl standards in order to please the client, the
court or third parties. This independence is necessary ircootentious matters as well as in
litigation. Advice given by a lawyer to the client has no value if the lawyer gives it only to
ingratiate him or herself, to serve his or her personal interests or in response to outside
pressure( € ¥ 0

That is to say that the lawyer must be independent fhenState and othamterests.

The lawyer must also remain independent of his or her own client ifehi/$o benefit
from the trust of third parties and the courts. Indeed, without this independence from the client
there can be no guarantee fthqual ity of the | awyeroés wor k.

AThe | awyerods member ship of a | iromnehatal pr o
membership helps to maintain independence, and bar associations must play an important role
in hel ping to guar ant ereguldticn wfythe preféssion is deempasn d e n
vital in buttressing the independence of the individual lagfyer

The independence of the lawyer goes with the principle of loyalty, defined by the
Charter of <core principl e doyaltyto thehckentswfrtteep e an
essence of t Mee cllera mystebe abte tortrost tke. lawysraalviser and as
representative. To be loyal to the client, the lawyer must be independent, must avoid conflicts
of i nterest and must keep the clientds conf
professional conduct arise from the interaction bemvéne principle of loyalty to the client
and principles which sieprincipledf dighity @and horowm¥per 6 s wi

1.2. Application to lawyers assistinvictims of human trafficking

Regarding the assistance of victims of human trafigkit is clear that neither the
government, nor any kind of administration or other bodies, such as international organizations

3 Article 2.1 of the Code of Conduct

4 AA commentary on t he Charter of cor e princiopl
http://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdfl_138297305%pd1l.
5 lbid, p. 10
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(United Nations High Commissioner for Refugess), not even NGOs specialized in human
trafficking, should interfere with &hlawyer of a victim of human trafficking in order to respect
the very special relationship between the lawyer and his/her client.

In certain cases, the role of an accredited NGO working on human trafficking could be
to collaborate with the lawyer of thectim, but special attention needs to be paid to the
independence of the lawyer.

Throughout Europe, NGOs have been making their own informal lists of lawyers
working for victims of human trafficking. In some cases, due to the lack of transparency and
theimpossibility to control these lists, there could be a conflict of interest, or the independence
of the lawyer could be jeopardiZed

Also, considering the particular vulnerability of the victims of human trafficking and
the difficulty in this very pecudir situation to create a climate of confidence, special attention
Sshould be paid to maintain the | awyero6s inde

The lawyer should always keep in mind the best interests of his/her client and remain
loyal to him/her and therefore respect his/hei@®even if it means to accept the fact that the
victim does not want to pursue the case.

In this respect, in order to avoid any interference with the independence of the lawyer,
it may be considered to draw up a list of competent lawyers in each cQuhather directly
by each Legal Aid Office or by the National Bars) for victims of human trafficking. And that,
to be included in such a list, the lawyer should follow a specialized training on human
trafficking as well as pass an exam.

ll. Dignity and honor, trust and moral integrity

Il.1. Definition
The Code of Conduct f or Th&nlationshgpsaitruktaawy er s
only exi st i f a | awyerds personal honour, h

lawyer these traditionavirtues are professional obligations.

The Charter of Core principles oTobehe Eu
trusted by clients, third parties, the courts and the state, the lawyer must be shown to be worthy
of that trust. That is achievdry membership of an honorable profession; the corollary is that
the lawyer must do nothing to damage either his or her own reputation or the reputation of the
profession as a whole and public confidence in the profession. This does not mean that the
lawye has to be a perfect individual, but it does mean that he or she must not engage in
disgraceful conduct, whether in legal practice or in other business activities or even in private
life, of a sort likely to dishonor the profession. Disgraceful conduct Iesad to sanctions
including, in the most serious cases, expulsion from the profedsion

II.2. Application to lawyers assistinvictims of human trafficking

8 For example, if the lawyer starts to depend financially from the files sent by the NGO

7 Article 2.2 of the Code of Conduct

8 A commentary on t he Charter of cor e principl
http://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdfl 138297305%pdit.
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It should specifically apply to lawyers assisting victims of human trafficking, and
especiallyto increase vigilance regarding the very likely attempt from the traffickers to corrupt
a lawyer. Such an attempt should be ohgly denounced by the lawyer.

There are examples in Europe, where lawyers have been approached by the trafficking
network toconclude an annual contract with them in exchange of a significant amount of
money in order to assist their fempl oyeeso
would be arrested, or for any kind of problem. Not only can this constitute an offelgeGt
to criminal prosecution, but it also does not respect the core principles of deontological norms,
and in particular trust and moral integrity.

In order to set an example, it is recommended to impose stronger disciplinary
measures.

lll. Professimal Secret and Confidentiality

[11.1. Definition

The Code of Conduct f orl tEuirso pean hlea veysesresn c
function that the lawyer should be told by his or her client things which the client would not
tell to others, andhat the lawyer should be the recipient of other information on a basis of
confidence. Without the certainty of confidentiality there cannot be trust. Confidentiality is
therefore a primary and fundamental ionefght an
confidentiality serves the interest of the administration of justice as well as the interest of the
client. It is therefore entitled to special protection by the State.y o

The Charter of Core principlsrassethedualhe Euil
nature of this principle observing confidentialitiygisas not
fundament al human right of the client. The
communications between lawyer and client from being usethsigdne client. In some
jurisdictions the right to confidentiality is seen as belonging to the client alone, whereas in

other jurisdictions fAprofessional secrecyo n
his or her own client communications framh e ot her partyds | awyer |
confidence. Principle (b) encompasses all these related condegtd professional privilege,

confidentiality and professional secrecy. Th

lawyer hasceased to aaht®

[1l.2. Application to lawyers assistinvictims of human trafficking

Professional secrecy is a fundamental principle in the respect of the right to fir trial

Regarding victims of human trafficking, this is a very important priecgainsidering
the real danger for the victimdéds I|ife, i f ¢
necessary to allow the possibility for the lawyer not to disclose certain information, sometimes
even to the judge, such as the identity oratidress of the victim. To ensure the security and
integrity of the victims it is recommended that for the duration of the legal proceedings, they

9 Art. 2.3 of the Code of conduct

05 A commentary on t he Charter of cor e principle
http://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdfl 1382973057pdfl

11 Article 6 of the European Convention on Human Rights
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establishtheir place of residence at the lawyer's office (only for administrative purpose
obviously).

Specifc attention has to be paid during the first deposition at the police station. Indeed,
no personal address should appear in the file (without the consent of the victim) in order to
avoid the risk of the defendant finding out about the address when tigdiselosed to his
lawyer at some point. There is a real danger for the security of the victim, but also in order to
build a relation of trust with the victim, this practice should apply all the time. In this case, the
victim could establish his/herplacef r esi dence at the | awyer ds ¢

In this matter and in order to avoid both the violation of the professional secret and any
conflicts of interest, it is recommended the first time to meet the client alone (if necessary with
the interpreter) in ordeotexplain the role of each party and especially the differences between
lawyers and NGOs. In this first meeting, it is also fundamental to explain to the client the
confidentiality, the professional secrecy of the lawyietim relation and that the lawyes
representing his/her interests. Also, it is important to establish what the person really wants and
explain the process as clearly as possible. Sometimes this means explaining in simple terms
the process in order to be clearly understood.

To illustratethe principle, if a lawyer is consulted by a person claiming to be a victim
of human trafficking, but the lawyer finds out that the victim has also committed reprehensible
actions linked to the human trafficking case, this revelation will be coveree lpydfessional
secrecy. Nevertheless, if the client, once the lawyer has decided to defend him/her as a victim,
is finally tried in a criminal trial, it is recommended for the lawyer to advise his/her client to
take another lawyer, so that the lawyer dogtslose credibility. The line for the lawyer will of
course always depend on the case and its circumstances.

The limit for the lawyer to withdraw or not, would be that from the moment when he/she
learns something from the investigation that is not yeligytiknown, the lawyer can continue
to represent his/her client, but if there is a written conclusion or even a pleading, the lawyer
should withdraw himself in order not to lose credibility before the courts and tribunals.

The question of professional secy can also appear in the framework of the
collaboration of the lawyer and an NGO/Organization defending victims of human trafficking.
In order to safeguard professional secrecy there should be disciplinary sanctions if a lawyer
discloses information wlibut the consent of the victim to police officérscommunicates
information to another client with no link to the tfabr to another client in the same cHse

Also, the lawyers have to stay vigilant regarding the disclosure of certain information
and naably by telephone. Indeed, certain NGOs or social workers will want to get information
by telephone, but it is always recommended to give information face to face. Even though in
the defense of victims of human trafficking and in the best intereststthne there is a need

12For example, in France, it was considered a violation of thfegsional secret, trust and probity the information

given to police officers by a | awyer about his clien
067553 et 172671, 28 avr. 2008ttp://codedeonto.avocatparis.org/categb?$699.

B For example in France, a lawyer disclosing information to another client with no connection to the relevant case

was considered a violation of the professional decre ( AD n A 96. 3047, 14
http://codedeonto.avocatparis.org/categb?$717.
“YFor example in France, a | awyer sharing information

client involved in thesame drug trafficking was considered a violation of the professionatsecre( AD nA 25. 05
28 mars 2006http://codedeonto.avocatparis.org/categbPp717).
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of multidisciplinary cooperation, the professional secret has to be always kept in mind and
respected.

V. Incompatibility

IV.1. Definition

Il n the Code of Conduct for Europealn Lawye
order to perform his or her functions with due independence and in a manner which is
consistent with his or her duty to participate in the administration of justice a lawyer may be
prohibited from undertaking certain occupations.

A lawyer who acts in the repsentation or the defense of a client in legal proceedings
or before any public authorities in a Host Member State shall there observe the rules regarding
incompatible occupations as they are applied to lawyers of the Host Member State.

A lawyer establistd in a Host Member State in which he or she wishes to participate
directly in commercial or other activities not connected with the practice of the law shall
respect the rules regarding forbidden or incompatible occupations as they are applied to
lawyersof that Member State'®

Regarding incompatibility, lawyers must check in each national Bars where they work
which occupations are incompatible with the
to occupy another paid activity, the lawyer mugtksie agreement from the Bars

IV. 2. Application to lawyers assistinvictims of human trafficking

As a lawyer assisting victims of human trafficking, it is recommended in order to
preserve the independence and to avoid any risk of conflict of shtewe refrain from
undertaking the following occupations (these are only examples and not an exhaustive list):

1 Civil servant for the state
1 Civil servant for an international organization linked with human rights and especially
human trafficking (such as@R or IOM)

V. Avoidance of conflicts of interest

V.1. Definition

The Code of Conduct for European Lawyers defines avoidance of conflicts of interest:
fA lawyer may not advise, represent or act on behalf of two or more clients in the same matter
if there 5 a conflict, or a significant risk of a conflict, between the interests of those clients.

A lawyer must cease to act for both or all of the clients concerned when a conflict of
interests arises between those clients and also whenever there is a riskrefch of
confidence or where the | awyerds independenc

A lawyer must also refrain from acting for a new client if there is a risk of breach of a
confidence entrusted to the lawyer by a former client or if the knowledge which the lawyer

15 Art. 2.5 of the Code of Comutt
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possesses of the affairs of the former client would give an undue advantage to the new client
(€)%

The Charter defines avoidance of conflicts of intefieftor t he proper exe
or her profession, the lawyer must avoid conflicts of interest. |8ayer may not act for two
clients in the same matter if there is a conflict, or a risk of conflict, between the interests of
those clients. Equally a lawyer must refrain from acting for a new client if the lawyer is in
possession of confidential infornat obtained from another current or former client. Nor
must a lawyer take on a client if there is a conflict of interest between the client and the lawyer.
If a conflict of interest arises in the course of acting for a client, the lawyer must cease to act
It can be seen that this principle is closely linked to principles (b) (confidentiality), (a)
(independence) and (e) (loyalty).

It can be seen that this principle is closely related to the principles of confidentiality,
independence and loyalty.

V.2. Application to lawyers assistyvictims of human trafficking

Applied to the case of victims of human trafficking, the avoidance of conflicts of
interest is particularly relevant. Due to the particular vulnerability of the victims of human
trafficking,thi s princi ple should be applpriecigledfo it s
precautiondo s houl d be applied.

There is a difference between absolute prohibition and a recommendation. Regarding
the defense of victims of human trafficking, it is olwgahat it is strictly forbidden to be the
lawyer of a victim and the lawyer of the defense in the same affair. In such a situation, it would
be a direct conflict of interest and the lawyer must cease to act immediately.

In addition, in order to eliminatany risk of conflict of interest and any breach of
confidence between the lawyer and his/her client, it should also be prohibited to be the lawyer
of two or more victims of human trafficking in the same affair.

As mentioned above, the principle of precantshould apply when defending victims
of human trafficking particularly vulnerable to pressure from the traffickers. Under this
principle, it is strongly recommended not to be the lawyer of a victim of human trafficking in
an affair and then the lawyer @fdefendant in a human trafficking case, even in separate cases.
Indeed, it is not really about conflict of interest as there will be not necessarily a conflict of
interest in two separates affairs but rather a matter of competence and credibilitpof/tre

In practice, if a lawyer wants to be nominated as a lawyer of a victim of human
trafficking, he/ she should Achoose sideso ir
keep credibility both for his/her clients but also before the juddes:efore, when appointed
by the Office of the legal aid, the lawyer should choose his side and follow the relevant training.

VI . Avoidance of AnAPactum de quota | iti

V1.1. Definition

The Code of Conduct for European Lawyers specifiesithat | a wl morbe s h a
entitled to make a pactum de quota litis.

16 Art. 3.2 of the Code of Conduct
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By fipactum de quota | itiso is meant an a
entered into prior to final conclusion of a matter to which the client is a party, by virtue of
which the client undertaketo pay the lawyer a share of the result regardless of whether this
is represented by a sum of money or by any other benefit achieved by the client upon the
conclusion of the matter.

APactum de gquota I|itisd does naged im ncl ud:
proportion to the value of a matter handled by the lawyer if this is in accordaiticean
officially approved fee scale or under the control of the Compeferhority having
jurisdiction over the lawyer'd

VI.2. Application to lawyers assistinvictims of human trafficking

Regarding | awyers assisting victims of ht
like in all the othe matters, strictly prohibited.

Pro bono lawyers should pay special attention when the situation of the clienéghang
and does not allow him/her anymore to have access to free legal aid. Indeed, there is a clear
ri sk of disguised fAipactum de quota I|litiso. T
aid office, he/she should simply not make any agreementrdiaega possible future
compensation or fAsuccess feesd and only be g

ri sk of Apactum de quota | itiso which would
VIl The | awyerds professional compet €
VII.1. Definition

The Charter of core principles of the European legal profession stipulates the very
i mportant principle of a ltlisselfgvelenttsat thedaoyere s s i 01
cannot effectively advise or represent the clienkess the lawyer has the appropriate
professional education and training. Recently, ppsilification training (continuing
professional development) has gained increasing emphasis as a response to rapid rates of
change in law and practice and in the teclogacal and economic environment. Professional
rules often stress that a lawyer must not take on a case which he or she is not competent to deal
with. 8

VII.2. Application to lawyers assisinvictims of human trafficking

Regarding victims of human tfafking, it is crucial that lawyers are competent
regarding the specific issues of human traffickufiign involving multiple and complex legal
proceedings. Therefore, each national or regional bar, and particularly the legal aid department,
should organie regular and specific training on human trafficking. In this matter, the lawyer
should undertake courses related to criminal and proceeding/administrative law, asylum and
mi grantso rights, soci al | aw, as wissuesofas hu
human trafficking.

17 Art. 3.3 of the Code of Conduct
B A comment ary on t he Charter of cor e princiople
http://www.ccbe.eu/NT@ocument/EN_CCBE_CoCpdfl 1382973057, pdfl2
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The Law Societies and National Bars shoulebperate with NGOs and specialized lawyers
associationd currently providing training to lawyers representing victims of human trafficking
to devise and deliver comprehensive tragnio any lawyer who may be instructed to represent
a victim who may have been trafficked in criminal or civil proceedings.

VIilT1l. Disciplinary liability 1 f the | ¢

not respect the deontological principles

The respet of all these deontological norms and principles is extremely important, in
addition that they are part of the profession, considering the particular vulnerability of the
victims of human trafficking.

The lawyer shall have the reflex, especially in tiisld, to ask their bar
association/authority for advice in the matter before he/she takes any action that could be
irreversible, if he/she has any doubt on how to act to respect all the principles mentioned above,
and his/her own national rules.

If it does not exist, the national bar association should create a specific and professional
service, within the bar association, whose role is to answer those type of questions and advise
lawyers.

When a lawyer does not respect these rules, as well as the natiesahe/she should
be sanctioned

There are two types of sanctions that could be mentioned.

First, a sanction from the Legal Aid Office which could lead to temporary (3, 6 months,
1 year and possible obligation to follow again the training and pasxan® ®r permanent
exclusion from the list of lawyers appointed to assist victims of human trafficking (if such a
list exists).

For example, a lawyer who asks for money while he is appointed by the legal aid office
should be excluded definitely from thetlis

Secondly, a disciplinary sanction from the bar association, with a possibility of appeal,
which can range from written warning, prohibition to practice for a certain amount of time, to
exclusion from the profession, depending on the circumstances.

Chaptleegl and extraju
assi stance for victilms

The lawyer has the specific purpose of ensuring the victim's interests and supporting the
victim during the preliminary investigation and trial. During the trial, thecvt i més | awy
should work in collaboration with the prosecutor to defend the victim's rights. Incodati the
lawyer will assisthe victim's individual claim for damages against the defendant. Victims of
human trafficking are especially vulnerable aaduire legal support, before and throughout
the legal proceedings. Because of the traumatic experiences it is of utmost importance that the

®Through Europe there is a lot of efficient | awyerds
in France
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victim is given an understanding legal counseling ftamyersthat have knowledge of the
specific problems relatkto these victims and that are aware of the psychological risks and
vulnerabilities associated with being a victim of human trafficking. It is also impdhizithe
same lawyer to be appointed for the entire process as this builds trust and helpgarimemi
risk of retraumatization.

Legal support from lawyers is essential for victims of human trafficking and can involve
different legal areas. Counseling can include correct information on the available legal
alternatives and collateral rights. Durinigist step the victim can be informed about the
following possibilities:

A To cooperate with competent judicial authorities
To benefit from a reflection period.

> >

To be granted a temporary residence permit if the victim is a foreign citizen

To request compesation

> >

To decide whether to return to his/her origin country.

The victim should always benefit from Her rights, no matter if sie# agrees to
cooperate with the judicial or law enforcement bodies.

p>N

>

To inform the victim about all services available fecovery and reintegration in
society apart from the legal services.

A To inform about the limits and risks of the legal procedure (length, potential risks,
financial compensation, etc.).

If the victim choses to cooperate with the competent authotttissmportant for the
lawyer to prepare the victim for the trial in which she/he will be a witness and/or injured party.

The | awyer, is given the task to | ook af:
support and assistance during both the prakmji investigation and the hearing. The lawyer
should also assist the victim in the prosecution phase. Legal support is essential in order to
minimize the risk okexposing the victim to a new trauroa the basis of her/his participation
in the trial. The ictim must feel secure and be able to tell her/his story.

It is also important to provide professional legal help to the individual, to apply for the
expungement of the crimes, which the victim might have been forced to commit as a
consequence of being gabted to human trafficking.

Legal support can also involve other areas. As there are many victims ebordss
trafficking they will often need legal assistance and support on issues concerning migration
and asylum.

Victims of human trafficking can sb be in need of legal support to have debts written
off (loans, health insurance) and to receive updated information on any ongoing legal
proceedings.

It iI's in the wvictimdbs interest to have
proceedings and tliduration. Continuity builds trust and is valuable for the victim personally,
beneficial to the legal proceedings in general. Conversely, a frequent change of lawyers would
endanger the legal proceedings in general and would build distrust betweenyiéralahthe
client. The national regulations and rules concerning change getawdiffer in theEU
countries. In some countries, a lawyer can only be changed if the victim presents exceptional
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reasons. Contradictions between the victim and the lawyerimapme cases constitute
reasons, but not in general. Trust between lawyer and the victim is very importaheand
judicial body must make a correct assessment in each individual case. The court, prosecutor,
legal aid office (depending on each countryiteat) should always inform the victim that
she/he has the right to aige thelawyerihe does not represent the v
properly.

Victims of human trafficking have traumatic experiences that involve repeated episodes
of violence (tfat range from repeated physical assaults, to rape, to torture) inflicted to the victim
by another human being/s. One of the most difficult stepstiaken for a person who has been
exposed to or witnessed a crime is to initiate a police report and ptegess. Psychological
reactions to the crime like shock, denial and trauma can make difficult to understand that he/she
has been subjected to a crime, and the social connections to the perpetrator are circumstances
that can make the situation even mooenplex. It is important to understand that almost all
victims come from a social background which includes distrust for all governmental / official
institutes, authorities or uniformed individuals. In addition, sometimes for years, they have
been indoctnated by their exploiters to stay away from officials because of the risk of being
incarcerated or deported.

Another aspect is that victims of human trafficking often do not like unpredictable
situations and there might be a need to be very clear in exygdhe situations that will follow
and repeat several times what will happen, step by step, and in more detail. The lawyer needs
to use friendly and simple language, avoiding complex legal terms that might not be understood
in order for the victim to baware of his/her rights. The better prepared the victim is for each
stage of the case, the more comfortable he or she will feel, the better he or she will present, and
the more confidence he or she will have in the assistance provided. The lawyer e&ptsno
and be clear with the victim about the right to confidentidilitlyis is important when it comes
to build trust, and to guarantee the right to protection and avoid stigmatization.

All the above mentioned aspects are better provided if thereeissdme lawyer
throughout the legal proceedings. Building trust might be far more difficult than in any other
given case. Describing traumatic experiences can also spark traumatic symptoms, and to avoid
re-traumatization (which can lead to wounds strongeatn pr evi ous ones) it
interest not to change the lawyer during the legal proceedings. When a new lawyer is involved
in the casgthe victim often needs to describe his/her case and answer questions once more,
which involves a higherrisifret r aumati zati on, endangering t he
case?”

Another aspect concerning the legal assistance for victims of human trafficking is that
that these victims benefit from a series of special measures, according to the Counopef E
Convention on Action against Trafficking in Human BefitgFhis means that the interest of
the victim is best defended by a lawyer who can follow the victim throughout these legal steps
and that has specific knowledge of the rights and needs of vletises. The quality of the
legal assistance given to victims of human trafficking will in most cases be higher and it will
help protect them in the legal proceedings.

20 Handbook for Legal, Social, Health Professionals Involved in the Protection Bfghts and the Assistance
of Victims of Human Tafficking, November 2017 p 3vailable ahttp://ec.justiceproject.prorefugiu.org/
2! Available athttps://rm.coe.int/168008371d
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Chaptleeg &l assi stance
procedures for afttcihks

This chapter contains guidelines on the referral legal assistance, in order for the victims
of human trafficking to have access to a lawyer. It contains a set of recommendations on how
the procedures should function, in order for the victimset®ive legal aid throughout the
entire judicial process. A cooperative framework should exist between local jbdisial
bodiesi NGOs with competencies in protecting Vi
services.

In practice victims of human trafking are often deterred from participating in the legal
proceedings because simple, easy accessible and timely legal advice is not always available for
them when seeking assistance and support. Legal advice from an early contact with the law
enforcement athorities should be always made available as part of the integrated support
offered; it should be always timely provided in practice and not just stipulated in the law. Only
an early and efficient access to specialized legal assistance from a lawysywde yictims
of human trafficking with the opportunity to have their rights protected prior to and during
legal proceedings.

Before presenting how legal assistance should be provided, a series of references should
be made on how victims are identifieddahe stakeholders that are competent to do so.

. Modalities of identifying victims of human trafficking

Through judicial bodies (e.g. police) in the context of investigative activities aimed at
collecting necessary evidences on the existence of the huafigcking offense.

Through the diplomatic and consul ar mi s si
identification/travel documents are taken / destroyed and need support from these authorities).

Through nongovernmental organizations, that can playiraportant role in the fight
against human traffickingThey exercise a crucial function in identifying victims of human
trafficking who may be reluctant to contact or cooperate with government agencies for fear of
repercussions, especially deportation.

According to European and national legislation, a victim of human trafficking has the
right to receive legal assistance throughout the entire trial duration. The victim can have a
chosen lawyer or an ex officio lawyer. In the case of a chosen lawyer, It df®specified
that he/she can offer a pro bono assistance, or can be paid with honorarium directly by the
victim or with the financial support of other entities (e.g.4governmental organizations). In
practice, however, victims of human trafficking dot have the necessary financial support
and therefore they benefit from the servicegxbfficio lawyerswhose fees are paid by the
state. A legal aid provided by an ex officio lawyer is the most common practice when it comes
to legal assistance forithtype of victims, and therefore these lawyers should be very well
trained in providing quality legal aid for victims of human trafficking.

A comprehensive, accurate information about the legal procedures should be ensured by
the lawyer. It is thereforegpticularly important for entities that have the competence to identify
victims to have a close cooperation with | oc
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Standard Operating Procedures for the Provision of Legal Assistance

SOP 17 Identification of the legal needs

Measure

(M)

Action

1

Initial screening of the legal needs and referral towards the legal aid s
provider

2

Access to basic rightaformation

3

Language interpretation of the basic legal information

¥

SOP 2i First Legal Assistance

Measure | Action
(M)
1 Information on the legal options
2 Intake and needs legal assistance
3 Legal assistance provision

¥

SOP 3Longiterm legal assistance

Measure | Action
(M)
1 Individual plan for longterm legal assistance
2 Consent procedure
3 Long-term legal assistance i| 3.1. Investigation Phase
3.2. Prosecution Phase
3.3. Court Phase (criminal & civil procedures

A key challenge is to ensure that victims of human trafficking have full access to their
rights, including the right toeceive legal assistance and representation throughout the entire

process. In some countries do not exit a national referral mechanism, while in other states it

exists officially but when it comes to the provision of support and assistance (especially the
legal aid) are not put into practice properly.

In the following will be presented a set of standard operating procedures (SOP)

composed of certain measures to provide appropriate legal assistance to victims of human

trafficking from an early identificatiophase until the end of a trial. These standard operating
procedures can be adapted by each state, can be updated according withttéifickitig
legal response over time.

SOP 1i Identification of the legal needs
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Measure | Action
(M)
1 Initial screenng of the legal needs and referral towards the legal aid se
provider
2 Access to basic legal information
3 Language interpretation of the basic legal information

SOP 1- M1. Initial screening of the legal needs and referral towards the legal aid
service provider

The initial screening should be based on a set of questions to determine if the person
is a victim of human trafficking. This should be performed as soon as the person gets into
contact with the institution / organization that performedithed ent i f i cati on pr o«
be:

- Anti-trafficking agency.
- Law enforcement agency.
- Service provider (NGO, social service etc.).

The entity competent to perform the #Aider
with a set of indicators that can bsed to develop further questions based on which to obtain
the answers which can lead to the conclusion that a certain person is a victim of human
trafficking and she/he has certain legal needs.

An important item to be determined at this early stageeiketial status of the person.

Item Indicators

Legal status of the persq Irregular migration status (in case of foreign victims)
Lack of documents (passport, ID Card etc.)

Other

The initial screening should be performed only with the consent pfésemed victim,
and the person should be always informed about the right to withdraw this consent. The
interviewer must be aware of the fact that the person could be unwilling to provide information
on the legal status due to a fear of the law enforceenghbrity, distrust in others as result of
the trafficking experience, the person might not remember all the data about the legal status.

SOP 1- M2. Access to basic rightsnformation

At this early phase (shortly after her/his release/escape from pheitation), the
person should receive a basic legal information delivered in a simple language/terminology,
because a very detailed legal explanation is likely not be fully processed. A person, still
traumatized, recently escaped from her/his traffickalisiot be able to process a huge amount
of legal information and explanation delivered in a short period of time.

The general legal information should be focusing on the person rights and obligations
as a presumed victim of human trafficking.

The generidlegal information should be provided by legal professionals from the anti
trafficking agencies / law enforcement bodies / other service provider (NGO). The legal
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professionals (legal counsellor, paralegal, police officer etc.) should be veryrairedid in
advance, on how to provide basic legal information to presumed victims of human trafficking.

SOP 1- M3 Language interpretation of the basic legal information
This measure should be implemented in case in which the perstamesgga presumed
victim.

The legal professionals (legal counsellor, paralegal, police officer etc.) should be
accompanied by an interpreter that will help in providing the basic legal information to the
foreigner. The interpreters should be special trained in working with \aldleepersons. All
entities (institutions, organizations) that come into contact with foreign victims of human
trafficking should have as staff members / a reference list with specialized interpreters.

SOP 2i First Legal Assistance

Measure | Action
(M)
1 Information on the legal options
2 Intake and needs legal assistance
3 Legal assistance provision

SOP 2i M 1 Information on the legal assistance options

The first assistance is crucial for the persons identified as victims of human trafficking.
They shaild receive accurate data about available legal options. The objective of the first
assistance SOP is to support the person(s) in taking the right legal decision.

It should consist in the delivery of accurate information on the existing legal options
andrights. The information on legal options can cover various actions in relation to:

- the application for a temporary / logrm residence permit in the destination country
(in case of foreign victims).

- the decision to cooperate or not with the competenmtiprg authorities.

- the claim for compensation as part of the criminal trial or as a distinct action in front of
a civil court.

This information should be provided byLawyerspecialized in assistance of victims
of human trafficking. Can be lawyer of anNGO (service provider of legal aid) or state
lawyer (exofficio lawyer)appointed by the local Bar at the request of the law enforcement
authority/ antitrafficking agency. To reiterate, the legal information should only be provided
by lawyers specifidly trained to assist this type of vulnerable group.

Item Approach

How legal options shoulg Orally and in writing in a language that the victim W
be presented / understand.

communicated to the In a clear manner, avoiding complex legalisticalmaary
victim Encourage the person to address questions

Using an interpreter in the case of a foreign victim
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Taking into consideration the development of the child abilij
in case of childvictims and having always the presence in
room of the legagjuardian.

SOP 2i M2 Intake and legal needs assessment

The intake procedure items may be different for a native citizen and for foreigners and
can require more than one meeting. In the following table there are several Items with criteria

that can be apied for the intake and legal needs assessment.

Intake and legal needs assessment

Case File Data

ltem

Notes

1.Case file number

2. Gender

. Date of Birth

. Nationality

. Country of residence

. Language

. Legal status

. Family status

O O|NOO|O1 AW

. Type of exploitation

10. Description of exploitation

11. Description of possible risks (fami
situation, proximity with traffickers, etc.)

12. Other additional aspects concern
rights and services.

Legal Needs

Item

Notes

1. Passport

2. ID Card

3. Residence permit

4. Legal representation

5. Other legal needge.g. family legal
situation, etc.)

The data should be compiled in accordance with the data protection policies in force at
European and national level. The assisted persoul¢lalways provide a prior consent and
should be informed of the right to refuse to provide particular information or to withdraw

her/his consent.

SOP 2i M3 Legal assistance provision

It consists in supplying of the assistance services in order to meettvi ct i ms 6

needs that were previously identified.

The legal assistance contrastiould be concluded either directly between the lawyer
and the victim, or between a lawyer and the NGiGhe lawyer is a collaborator of that entity.
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During the preision of legal information, the case managethe institution / NGO
(service provider) should also be present alongside the lalty®erecommended to havee
prior consent of the client.

At the end of the first legal assistance period, the victioulshbe able to decide if:

- she/he wants to go back to the country of origin or to stay in the country of destination.
- she/he wants to cooperate with the competent judicial authorities as part of the criminal
trial and to claim financial compensation.

SOP 3Longiterm legal assistance

Measure | Action

(M)
1 Individual plan for longterm legal assistance
2 Consent procedure
3 Long-term legal assistance i| 3.1. Investigation Phase

3.2. Prosecution Phase
3.3. Court Phase (criminal & civil procedures

The length of a process may vary (one or more years). Therefore, the victim always needs long
term legal assistance.

The longterm legal assistance is to be provided to national and foreign victims of
human trafficking who have agreed to accept the legél to be involved in the legal
procedures, to join a support programme indéstination or origin country.

SOP3i M 1 Individual plan for long -term legal assistance

It consists in a clear and detailed description of all the identified needs, legal
measures/steps to be performed by the lawyer. It is a-tadole plan based on the specifics
of each legal case.

The longterm legal assistance will take place either:

- after the return of the person in the country of origin.
- in the country of destinatioif,the person decided to stay there (after the reflection
and recovery period).

The individual plan for longerm assistance should be drafted by the lawyer with the
support of an interpreter (in case of foreign victim) and in collaboration with the case
manager.

SOP 3i M 2 Consent procedure

This measure determines whether the person understands and agrees / disagrees with
the legal assistance offered and with the associated legal terms and conditions. The person
should give her/his consent only aftee tbervice options have been clearly explained by the

lawyer.
SOP 3i M 3 Long i term assistance in investigation / prosecution / court phases

It is the delivery of professional legal support, by the lawyers:
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